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OUDH CHIEF COURT 
Second Qivil Appeals Nos. 132, 133 and 
138 of 1936 
December 7, 1938 
Z14-UL Hagan, J. 
BRAHMA DIN—~Dereanpant—AppELLANT 
e VETSUS 
SANGAM LAL AND OTHERS — PLAINTIPES 


AND OTUERS— DEPENDANTS—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 132— 
Under-proprietary rent in Oudh, whether malikane 
as referred to in explanation to Article -Suit for 
such rent whether governed by Art. 132 ors. 132, 
Oudh Rent Act (XXII of 1886)-—-Second appeal— 
Findings of fact—Finding that ‘certain amounts 
paid by defendant to plaintiff were amounts of 
revenue and abwab is finding of fact—Oudh Rent Act 
CXXI of 1856), s 108 (2)—Suit for rent—Plaintiff is 
entitled to interest on claim. 

The rent payable by an under-proprietor in Oudh 
does not come within the term malikana occurring 
in the explanation to Art. 132 of the Limitation 
Act, What an under-proprietor is liable to pay to 
the superior proprietor is rent and a suit for recovery 
of it must be brought withio 
s. 132, Oudh Rent Act. 

Case-law discussed and distinguished ] 

Windings of lower Courts that certain amounts 

paid by defendants to plaintifis were amounts of 
land revenue and abwab are pure findings of fact 
and cannot be questioned in the Oourt of second 
appeal, 
; Where the amount claimed by the plaintiffs is 
rent agdefined in the Oudh Rent Act, there is 
no reason whatever why the plaintiffs should not 
Set interest on the rent claimed by them. 

Ə. O. A. against the decree of the 
oe Judge, Gonda, dated January 24, 

Messrs. R. B. Lall and M. Manohar Lal, 
for the Appellant. 


three years under 


= . 


to 5. 

Judgment—These connectel appeals 
alise out of a suit for recovery of under- 
proprigtary rent* brougat by Sangam Lall 
and others (appellant8 in App8al No, 138), 
against the defendants-appellants in 
Appeals Nos. 132 and 133. 

The defendants are admittedly under- 
proprietors of villages"Gdjadharpur, Tend- 


Wg-1e2  ° 2 


Mr. H. Hussain, for Respondents Nos. 1 
& 


waujar and Patti Barisalpur, which were at 
one time nnder the superior proprietorship 
of Syed Ali Hyder. In 1927, Syed Ali 
Hyder sold his rights to one Zaigham Ali, 
The present plaintiffs pre-empted that sale 
and obtained a decree in 1928. They also 
obtained possession of the property in 
pursuance of the pre-emption decree, 
The plaintiffs sued the defendants for 
recovery of Rs. 109-3 as hayg-tmaltkana and 
prayed that if the defendants should not 
pay the amount within the time to be fixed 
by the Oourt, their under-proprietary rights 
specitied in the plaint be sold for recovery 
of the amount of the decree. Their allega- 


tion was that the defendants as under- 


proprietors in the villages in question were 


‘liable to pay 10 per cent. of the land revenue 


and abwab to the plaintiffs as under-pro- 
prietary rent or hag-t-malikana. The rent 
claimed related to the years 13384 to 1339. 
The defendants raised a number of 
pleas in defence on wnica the learned 
trial Court framed ten issues. One of the 
issues, namely, issue No. 6, was whether 


“or not the suit was cognizable by the Ouvil 


Court. This issue was decided by the 
trial Court, the learned Munsif of Kaisarganj, 
in the negative and accerdingly he 
ordered the plaint to be returned» to tne 
plaintiffs for presentation to toe proper 
Court. Tn& plaintifis appealed to tne 
District Judge against this order but the 
learned Firs. Civil Judge of Bahraich who 
heard the appeal concuywed with the finde 
ing of the trial Oourt that tne suit was 
cognizable by the Revenue Court only. 
The plaintifis appeal was accordingly dis- 
missed. Tne plaintiffs filed a second 
appeal in this Court and on December |, 
1933, the then learned Onief Judge allowed 
the appeal and in view of the provisions of 
ss. $24-B, 124-0 and 124- of the Oudh 
Rent Act, remanded the case tothe Court 
of the 
hearing the appeal and deciding it accord- 


District Judge of Gonda forere- , 


sa 4 ` ' 4 x 7a ee a1 
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ing tolaw. Asthe suit, had been decided 
by the trial Oourt, on the question of 
jurisdiction only and no evidence had been 
taken, the learned District Judge sent 
*back the case tothe trial Court for disposal 
of the issues other than that of jurisdiction. 
The learned Munsif after recording evi- 
dence held that the plaintifs were the 
transferees of the rights of Ali Hyder that 
Syed Ali Hyder as superior proprietor was 
entitled to recover 10 per cent. of the land 
revenue and cesses from the under- 
proprietors-defendants as haq-i-malikana, 
that the defendants were paying Rs. 85-5-4 
as land revenue and cesses for Gaja- 
dharpur Rs. 6810 for Tendwaujar and 
Ra. 25-794 for. Patti Barisalpur, that the 
plaintiffs were entitled to interest on the 
rent claimed at the rate of 1 per cent. 
per mensem claimed by them, that the 
claim for the years 1334 and 1335 Fasli, 
was barred by limitation, but that the 
plaintifs were entitled to haqg-i-malikana 
for 1336 to 1339 Fasli. On these findings 
the sujt of the plaintiffs was decreed for 
Rs. 71-2-6 with proportionate costs and 
interest at 1 per cent. per mensem up to the 
date of the decree and future interest at 
6 per cent. per annum. 

. Both psrties appealed against this decree 
of. the learned Munsif but the learned 
District Judge upheld that decree and dis- 
missed both the appeals. 

Appeal No. 132 of 1936 hag been brought 
by one of the defendants, Appeal No. 133 
of 1936 by all the defendants and -Appeal 
No. 138 of 1936, has been brought by the 
plaintifs. 

I will take up Appeal No, 132 first. 


Only one ground hes been urged in this 


appeal which has been filed against the 
decree of the learned District Judge passed 
in Appeal Ng. 64 of 1935, brought by the 


e plaintifis, namely, that the lower Appellate 
Oourt has erred in allowing the respondents, 


ecsts of the original*suit smcunting to 
Rs. 46-8. That decree prc vides :— 

“The respondents have incurred no costs in this 
Court ‘of Appeal. eThe plaintiffs’ proportionate 
‘costs of the original euit amounting to Rs. 46-8 
are to be paid by ehe defendants to the plaint- 


8. 4 a 
‘In the other Appeal (No. 61 of 1935) 


brought by the defendants Rs. 5-8 costs of 
the plaintiffesrespondeuts were awarded 
against the defendanis-appellants. .The 
learned Counsel for the defendant appellant 
contends that as Appeal Nos 64 of* the 
plaintiffs was dismissed, no costs should 
have been awarded to them by the decree 


"in that appeal. Ido not think there is any 


+ 


P * 


ijoid 

force in this contention. The decree of-the 
trial Court was superseded by that of the 
Aypellate Court and as that decree, was 
confirmed und it provided for payment 
by the defendants of the plaintiffs’ pro- 
portionate costs of the suit, the order for 
payment of the plaintiffs’ proportionate. . 
costs should naturally have “found place — 
in the Appellate Court's decree. Perhaps it 

would have been ‘more proper if this order 
had been inserted in the decree prepared 
in the defendants’ appeal but the insertion 


. of it in the plaintiffs’ Appeal (No. 64) cannot 


be said to be illegal. Now, as the decrees 
of the lower Appellate ©ourt stand, the 
plaintiffs cannot recover this amount from 
the defendants twice. Appeal No. 132 of 
1936 has, therefore, been brought unneces- 
sarily and must be dismissed. _ 

In their Appeal No. 133 of 1936, the 
defendants have raised two points before 
me. The first is that the amount found by 
the trial Court as having been paid by the 
defendants on account of land revenue 
and cesses included also the haqi- 
malikana. In other words their contention 
is that the amount shown inthe khewats 
of the three villages (Exs. 26, 27 and 28) 
as that of abwab is really the amount not of 
cesses but of the hagq-t-malikana payable 
by the defendants. In the lower Courts 
the contention also was that the defend- 
ants are liable to pay 10 percent. of the 
land revenue only and not of the abwab; 
but this position has now been. abandoned 
and all that is urged is thatthe use of the 
word munafa in Egs. 26 and 27 (pukhte- 
dari khewats of Gajadharpur and Tend- 
waujar, respectively) shows that the amount . 
shown as munafa is really hag-i-malikana. 
No such plea was, however, raised by the 
defendants in their. written statement. 
Moreover, the findings of the Courts » below 
of the ¢foresaid amounts being the 
amounts of land revenue and of abwab 
are pure findings of fact and“ cannot be 
questioned in this Court. Further, there 
ig no good reason to suppose that the 
amounts shown as munafa represent the 
haq i-malikana payable by the defendants. 
Qn the‘other hand there are good reasons 
for holding’ that those amounts represent 
the abuab. In the first place they occur - 
in the column relating tg abwab. Jn thfe 
second in three of the khatas mentioned in 
Ex. 26 the word munafa is coupled with the 
word sewai and the omission of that word 
from Khata No. 4 in question seems to be 
merely an accidental omission. ; 

The next point urged is that the 
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Plaintiffs are not entitled to any interest 
on the amcunt claimed. This plea, too, 
has no force whatever. As the amount 
clgimed by the plaintiffs is undoubtedly 
rent as defined in the Oudh Rent Act 
«and as ihe learned Counsel for the defend- 
ants himself was at pains to show in his 
-reply to the plaintiffs’ appeal, there is no 
reasone whatever why the plaintiffs should 
‘ot get interest on the rent claimed by 
them. This appeal, too, has, therefore, no 
force. 

wl now come to the plaintiffs’ appeal No. 
138 of 1936. This appeal is against the 
decision of the lower Courts that the suit 
_Telating tp the years 1334 and 1335 Fasli 
was barred by limitation. It is argued that 
the amount payable by the defendants was 
a charge on the property and ihat, there- 
fore, the limitation for recovery of that 
amount was twelve years and not three 
years. Reliance is placed on Art. 132 of the 
first schedule of the Indian Limitation Act 
and particulary on explanation (a) to that 
article. The article read with cl. (a) of the 
explanation would read as follows :— 

“To enforce pay- 12 Years When the money 
ment of money charg- sued for, becomes 
ed upon immovable due, 
property. 

Lzplanation.—For the purposes of this article. — 

(a) the allowance and feeg respectively called 


malikana and haggs............. shall be deemed 
to be money charged on immovable property.” 


: itis argued that the money claimed by 
- the plaintiffs comes under the malikana 
-mentioned in the explanation to Art. 132. 
‘Malikana has not been defined in the 
. Limitation Act or in any other Act, but 


. after a careful consideration of the cases * 


-relied on by the learned Counsel for the 
. plaintifs, 1 have come to the conclusion 
: that the terms cannot be applied for put- 
poses of Art. 132 cf the Limitation Act, to 
. under-proprietary rent. The earn.d Couns 
sel for the plaintiffs has relied on the follow” 
ing cases : 


Hurmuzi Begum v. Hirdaynarain, I. LR. 
_ § Cal. 921 (1). Churaman v, Balli, I. L. R, 

“All, 591 (2), Nathu v. Ghansham Singh, 
I. L. R. 41 All. 239 (3), Gopi Nath Cnobey'v, 
Bhagwat Pershad, I. L. R. 10 Ozi. 697 (4), 
Jagannath Pershad Singh v. Kharach Lall, 
10 O. W. N, lol (5) Padhum Lall v, 


(1) 50921, ° ° . >» 

3 9 A 591; A W N 1887, 121. 

(3) 41 A 258; 49 Ind, Oas. 737,17 ALJ 177;AI R 
1919 All, 331. 

(4) 10 O 697. g 

(5)10 O W N 151, s 


-sixth case. 


. 285. 


BRAHMA DIN v. SANGAM tas (OUDH) 3 
Tribeni Singh, A, L R. 1934 Pat. 44 (6), 


Shaikh Ramzan Ali.v. Babu Lall Singh, 
A.I. R 19:8 Pat 16 (7), Raja Mohammad 
Mumtaz Ali Khan v. Wazir Khan, 7 O. O. 
108 (8), Ram Jiwan v. Jadunath, 18 O. ©. 
380 (9) and D. pty Commissioner, Fyzabad, 
for Ajothyaya Estate v. Jagjiwan Bakhsh 
Singh, 19 O. O. 48 (10). 

Almost all these cases hold that a claim 
to malikana can be brought within twelve 
years but none of them is an authority 
for the view that the rent payable by an 
under-proprietor in Oudh comes within the 
term malikana occurring in the explana- 
tion to Art. 132 of the Limitation Act. 
In the first of these cases the judgment is 
very short and does not show what was the 
nature of {he money claimed in that case, 
In the second what was claimed as mali- 
kana was the amount which the vendee of 
certain immovable property contracted to 
pay annually to the vendor. In the third 
the facts were that in 1938 the proprietors 
of a certain village refused to accept the 
settlement offered to them under the orders 
of Government. They were, therefore, 
excluded from the settlement and a settle- 
ment was offered to the cultivators of the 
Village and a. malikana charge of 124 per 
cent. on the-land revenue was fixed for the 
proprietors who had refused to accept the 
settlement and had been excluded, Mali- 
kana in this case was, therefore, more in the 
nature of nankar than of under-proprietary 
rent. In the- fourth case also the nature 
of the malikana claimed was far from 
anything like the rent payable by an under- 
proprietor. The judgment in the fifth case 
does not show the nature of the malikana 
claimed. The same remark applies to the 
The seventh case dves not 
referto malikana at all and all that was 
held was that where a mortgagor morigages 
his right to recover rent from the tenante 
in respect of a certain holding, the mortgage 
though mérely of #rigaot toyrecover rent is 
really a mortgage,of an interest in immov- 
able property. The last three cases of 
Oudh are clearly caseg “ol nankar and not 
of under-proprietary rent, Ian not, there- 
fore, prepared to accept the learned Oounsel's 
contention that the under-proprietary rent 


; (6) A I R1934 Pat, 44, 154 Ind, Oas. 10413,7 R P 


(1) AIR 1938 Pat. 16; 173 Ind. Cas, 64; 18 P L T 
801; 4B R 281 (1); 10 R P 466. 


(700108 . 
(9) 18 O O 380; 33 Ind. Oas. 555; 3 O LJ 20; 


A IR 1916 Oudh 176. 
(10) 190 O 48; 33 Ind, Oas. 737; A I R1913 Oudh, 
Pare A 6 
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payable by the defendants is malikana 
as referred to in the explanation to Art. 132. 

On the other hand ft is quite clear from 
the provision of the Oudh Rent Act, that 
the intention of the Legislature was tbat 
the kaq malikana payable by an under- 
proprietor should be sued for within three 
years. According tus. 3 (5) ‘rent’ means 
money or the portion of the produce of land 
payable on account of the use or cecupation 
of land or on account of any right in land 
or on account of use of water for irrigation. 
According to s. 3 (8) ‘under-proprietor’ 
means any person possessing heritable 
and transferable rights of property in land 
for which he is liable or but for a contract 
or decree would be liable to pay rent. 
‘Landlord’ according to s. 3 (11) means 
any person to whom an under-proprietor 
or tenant is liable to pay rent. Further 
s. 108 which bars the jurisdictioa of Courts 
other than Courts of Revenue in relation to 
certain classes of suit provides in cl. (2), 
“for arrears of rent.” From all this it is 
quite clear that what an under-proprietor 
is liable to pay to the superior proprietor 
is rent and that a suit for recovery of it 
must be brought in the Kevenue Court, 
under s. 108 (2) of the Oudh Rent Act. 
Now s. 132 of the Act provides ; 

“A suit for the recovery of an arrear of revenue 
OF TeNt...sseceree shall be instituted within three 


years from the last day of the inonth of Jeth of the 
Fasli year in which the arrear fell due.” 


As the case is fully governed by the 
provisions of the Oudh Rent Act, those 
provisions must necessarily apply to it even 
though it be assumed that the rent payable 
by an under-proprietor can be called 
malikana referred to in the explanation to 
Art. 132 of the Limitation Act, 

l am, therefore, of opinion that the Courts 
below rightly dismissed the plaintifi’s suit 
for the years 4334 and 1335 Fasli, 

The result is that all the three appeals 
are dismissed. Parties will bear their own 
costs in. this-Court. ' s 


Be Appeals dismissed. 
A i 
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ar, 10, 12, O. XLIV,r. 1 —Order under O. XXXIII, 
r. 10, passed by trial Court—In appeal no such 
order made by Appellate Court—Government, if can 
apply for such order under r. 12—Right to recover 
court-fees if lost. , 

After a pauper suit under O. XXIII, 
Civil Procedure Oode, is disposed of, the Court is at 
liberty, whether Governmegt is represented or not 
before it at the time, to make an order in favour 
of Government for payment of court-fees; and in 
making such an order, the Court will no doubt be 
entitled in the exercise of its discretéon to direct 
which of the parties shall be liable for the payment 
of such court-fees. The Court has a discretion in 
the matter. Rohini Kumar Pal v. Kusum Kamini 
Pal (1), referred to. 

Where, therefore, although an order in terms of 

: , r. 10, had been made by the trial 
Judge when he passed the decras in favour of the 
plaintiff, no such order was made by the High Court on 
appeal, the application by Goverment under 
r. 12,for such an order is quite competent and the 
Government's right to obtain an order for recovery 
of the court-fees is not lost, because there was no 
such order incorporated in the decree of the Appel- 
late Gourt, 


Mr. Rama Prosad Mookherjee, for the 
Petitioner. 

Messrs. Fanindra Mohan Sanyal and 
Nalint Ranjan Bhattacharjee, for the 
Opposite Party. 


Biswas, J.—This is an application on 
behalf of Government for an order for 
recovery of court-fees in a pauper appeal 
which was disposed of by this Court some- 
time ago. The application purports to be 
made under O. XXXILI, r. 12, Civil 
Procedure Code, which must be read for 
the present purposes along with O.. XLIV, 
r. 1l. The facta shortly stated are these: 
The plaintif brought a suit for damages for 
breach of a contract and he assessed his 
claim at Rs. 20,500. The suit was decreed 
by the learned Subordinate Judge for a 
sum of Rs. 1,500 only. Against tbat judg- 
ment there was an appeal filed by defen- 
dant No, 1 Messrs. T. & J. Brockle- 
bank, Ltd., incorporated in Great Britain 
and having their agency office at 6, Lyons 
Range, Calcutta. The appeal was valued- 
at Ks. 1,500. There was also a cross- 
objection on behalf of the plaintif which 
was valued at Rs. 19,000 being the difference 
between the amount claimed: and the 
amount awarded by the learned Subordinate 
Judge as damages, The appeal and the 
cross-objection were heard by a Bench of 
this Court, with the result that the appeal 
was allowed and the cross-objection was 
also allowed in part. The learned Jadges 
held that tie plaintif had “made out his 
claim for damages to tke extent of 
Rs, 5,500 though not on the gfound which 
had been accepted by the learned Sub- 
ordinate Judge in't sipport of the decree 
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which he had made. In the result, their 
Lordships directed a decree to be drawn 
up F favour of the plaintiff for a sum of 
Rs.e),500 with interest and costs. So far 
as the costs are concerned, the direction 
was thatthe costs af the Appeal Court as 
well as the trial Court should be computed 
on the basis of a claim of Rs. 5,500. ` 

The learned Subordinate Judge in decree- 
ing the claim for a sum of Rs. 1,500 had 
made an order that so far as the court- 
fees were concerned, Government would be 
entitled to recover the full amount payable 
on the basis of Rs. 20,500 from the de: 
fendant company. In the decree of this 
Court on appeal as originally drawn up 
this part of the decree of the learned Sub- 
ordinate Judge was affirmed. That led to 
an application on behalf of defendant No. 1 
for amendment of the decree and this was 
allowed with the result that all reference 
to the decree of the Subordinate Judge 
regarding the payment of court-fees was 
deleted. The decree as amended is set out 
in para. 2of the present application which 
has been made on behalf of Government, 
The position, therefore, is that in the decree 
of this Court as it finally stands there is no 
order whatsoever for payment of court- 
fees to Government as contemplated by 
O. XXXII, r. 10 of the Code. In view 
of this omission, the present application has 
been made under r. 12 of the same order. 
This is: a new provision and has been 
enacted for the purpose of making it clear 
that the Government's right to apply for an 
appropriate order for payment of court- 
fees to which it may be entitled in a pauper 
suit shall not be lost by reason of lapse of 
time. Reading the words of r. 10 of 
O. XXXII, it might appear as if the 
order for payment of court-fees under thats 
rule was to be made on the basis of the 
decree already passed by the Court as bet 
ween the parties tothe suit. The Rule is in 
these terms.: 

“Where the plaintiff succeeds in the suit. the 
Court shall calculate the amount of court-feeg 
which would have been paid by the plaintiff it he 
had not been permitted to sue as pauper; such 
amount shall be recoverable by the Provincia] 
Government from any party ordered “by the decree 


to pay the same, and shall be a first charge 
subject-matter of the suit.” ge on the 
s 


elt is the words “any party ordered by 
the deeree to péy the game" which appear 
not to be fret from" ambiBuily. Taking 
re 10 by itself, there would be a good deal 
to be said if favour of the view that the 
words quoted contemplate or presuppcse 
the existence of an ‘order in the decree 
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itself ag made between the parties to the 
suit, for payment of vourt-fees, and that 
the order which is to ;be made in favour of 
Gcvernment for recovery of the court-feese 
is to f:llow such order. Ona careful read- 
ing of this rule, however, along with other 
rules in O. XXXIII of the Code, such a 
construction does not appear to be justified. 
The terms of r. 11 and r. 12, have to 
be referred to in this connection, in order 
to understand the whole scheme which is 
provided for in respect of the Government's 
right torealise court-fees in pauper suits. 
Rule 10 deals with a case where the plain- 
tif ultimately succeeds in the suit. Rule 11 
deals with a case where the plaintiff fails 
in the suit or is dispaupered or where the 
suit is withdrawn or dismissed on certain 
grounds specified therein. Then there fol- 
lows r. 12 which, as I have already pointed 
out, is a new provision madein the Code 
of 1808 and which provides that the Govern- 
ment shall have the right toapply to the 
Court at any time to make an order for 
payment of court-fees under r. 10 and r. 12. 
Rule 14 is also a new provision, and it 
enacts that where an order is made under 
rr. 10,11 or 12, the Court shall forthwith 
cause a copy of the decree to be forwarded 
to the Collector. There can beno doubt 
on a reading of r. 14 that the Legislature 
clearly contemplated the making ofa dis- 
tinct order under each ofthe three rules 
referred to therein. So far as r. 11 is 
concerned, the matter is left in no un- 
certainty by reason of the language actually 
employed in it. So far as r. 12 is con- 
cerned, that also makes express reference to 
JAN “order” to be made by the Court. Rule 10 
is not so clearly expressed, and that occa- 
sions the ambiguity to which I have already 
referred. But the reasonable way of read- 
ing r. 10 so ase to make it consistent with 
the other rules in this order would be to 


ehold that this rule glso contemplates the 


making of a specific “order” for payment of 
the covrt-fees to “Government. In other 
words, the effect of the cpncluding portion 
of r. 10 which I have quoted above is 
that it not merely declares the right of the 


eGovernment to recover the court-fees, but 


also authorises the Court to make an order 
as to the party or parties from whom the 
court-fees are to be recovered. The words 
“from any party ordered by the decree to 
pay the same” would be equivalent to saying 
frot any party or parties against whom 
an order may be made in this behalf to 
pay the same,” such order to be a part of 
the decree in the suit. If thisis a correct 
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reading of this rule, ite follows that after 
the suit is disposed of, the Court is at 
liberty, wheiher Government is represented 
er not before it at the time, to make an 
order in favour of Government for payment 
of court-fees ; and in making such an order, 
the Court will no doubt be entitted in the 
exercise of its discrelion to direct which 
of the parties shall be liable for the pay- 
ment ofsuch court-fees. That the Court 
has a discreticn in the matter was recognize 
ed in adecision cf this Court in Rohini 
Kumar Pal v. Kusum Kamini Pal (1). 

Now in this case, as already indicated, 
althcugh an order in terms of O. XXXII, 
r. 10, had been made by the learned Sub- 
ordinate Judge when he passed the decree 
in favour of the plaintiff, no such order 
was made by this Court on appeal. That is 
why Government now seek to obtain such 
an order by the present application which 
is made under r. 12. We hold that the 
application is quite competent and that the 
Government's right to obtain an order for 
recovery of the court-fees is not lost, be- 
cause there was no such order incorporated 
in the decree of the Appellate Court. 

Tte next question that arises is as to 
what the ordershould be. The total amount 
of court-fees payable on the plaint as 
framed mainly on the basis of the claim of 
Rs. 20,500 would be Rs. 1,241:4-0. On the 
plain wording of r. 10 it is quite clear that 
the Government will be entitled to recover 
the whole of this amount. Tke plaintiff 
does not dispute this, but contends that the 
whole’ of the amount should be made 
recoverable from the defendant. It is per- 
fectly clear from 
Court that the defendant was made liable 
to pay the cosis of the plaintiff, which 
would include the court-fees, only to the 


, extent of Re? 5,500. That-being so, there is 


no justification whatever for saying that 


the judgment of this. 
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failed to establish his claim to the extent 
cf the difference between Rs. 20,500 and 
Rs. 5,500, and the order we make is qyite 
in accord with the justice of the case. This 
order will be treated as supplementery to 
the decree already made in the appeal. Wee 
make no order as to costs of this applica- 
tion. Let the supplementary order as made 
to-day be printed in the paper hook of the 
Privy Council Appeal. 

Edgley, J.—I agree. 

S. Order accor ingly. 
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MAUNG PO ZAW AND oTunRes—APPELLANTS 


VETSUS 
MAUNG AN AND OTHERS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 100—Ques- 


tion of law raised for first time upon facta admitted 
or proved, if can be entertained — Estoppel — Admis- 
sion of Counsel on point of law — Burmese Buddhist 
Law- Succession — Widower having children by pre- 
vious marriage marrying widow having children from 
previous marriage—On widow's remarriage share of 
one of her two sons in her atetpa property taken by his 
widow— Other son's representatives, whether entitled : 
to entire half share in 
periy acquired after re-marriage 
widower. 


lettetpwa or hnapazon pro- 
of widow and 


Per Mackney, J.—Whena question of law is raised 


for the first time ina Court of last resort upon the, 
construction of a document or upon facts either ad- 
mitted or proved beyond controversy, 


it is not only 
competent but expedient in the interests of justice to 
entertain the plea. Connecticut Fire Insurance Co. 


vy. Kavanagh (2)and M. E. Moola Son's, Ltd. v.. 
Burjorjee (3), followed. |p. 7, col. 2.) 


Admission of a Counsel ona point of law will not 
preclude the client from raising it subsequently. 

ent Pershad Koeri v. Dudhnath Roy (4), relied on. 

enkata Narasimha Naidu v. Bhashyakarly Naidu 
(5), distinguighed. 

Per Division Bench.— Under the Burmese Buddhist 


the defendant should be made ljable to any e Law,achild Who takes hie share in the estate of’ 


greater? extent. It would be quite proper in 
the circumstances to order and we make 
the order, that ‘go far as the defendant 
ecmpany is concerned, it shall be liable to 
pay court- fees onfy on the basis of Rs. 5,500, 


It shall pay the ccurt-fees on this basis not e 


only on tbe plaint but also on the memo- 
randum of cross-objections. The balance of 
the amounts which will be due to Govern- 
ment in respect of the court-fees calculated 
on the total value of the suit, namely, the 
sum of Rs. 20,500 will be recoverable “from 
the plaintiff. In effect, the plaintiff has 


(1) 55 O 488; 105 Ind, Cas, 725;AI R1928 Oal 
196; 32 O W N48, 
| I 


his parents afterthe death of one parent gndupon. 
the re-marriage of the surviving parent, ceases to 
have any further claimin the remainder ‘of such 
estate andin the property acquired subsequent to 
the re-marriage of the surviving parent, except, pro» 
bably in the event of the surviving parent dying 
without leaving a widowor widoweror derecen- 
dants. [p.10, col. 1.] l 

One U a widower, married D a widow. They had 
children of their respective previous marriages and 
also some payin property. D'a children were her two 
sons S and M. Shortly after the marriage of D and 
U, Sdied leawings a widow whoe demanded and 
received the share to which her husband was entitled 
in D's atetpa property WW. e., property which D brought 
from her previous marriage) on accountof her 
marriage with U. S's share was one-half of the 
half share to which the*two sons, S and M, were 
entitled in theestdte of their parents on account of 
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‘D's remarriage after the death of their father. On 
the death of D the representatives of M filed a suit 


a half of the lettetpwa or hnapazon property of U 
an : 

Hgld, that it was not logical that, because S or his 
representatives had taken away his share in the 
property of D's previous marriage and S thus dropped 
Sut of the new family, t#e share to which M or his 
representatives were entitled in the property ac- 
quired subsequent to D's marriage with U should be 
reduced bf the share which S would have had in it, if he 
or his represehtatives had not taken away the share 
inthe atetpa property upon the remarriage of D. 
M’s representatives were, therefore, entitled to the 
entire half share in the lettetpwa or hnapazon pro- 
perty of U and D. Maung Po Aung v. Maung Kha 
(1), distinguished. [p. 11, col. 1.] 


B. O. As. against the decree of the District 
Court, Bassein, in O. A. No. 16 of 1937. 

Mr. E Maung. for the Appellants. 

Mr. K. C. Sanyal, for Respondents Nos. 1 
to 6, 


Mackney, J.—The suit out of which this 
appeal aris&s is a contest between the children 
of U Tun Hla and the children of Daw Mo, 
begotten in each case by previous spouses, 
on whose death U Tun Hla and Daw Mo 
married. The plaintiffs are the children of 
Po Myit, one of the two sons of Daw Mo 
by ker former marriage. They ask for 
adminisiration of the estate of U Tun Hla 
and Daw Mo. U Tun Hla died in 1929 and 
Daw Mo in 1934. There was another child 
of Daw Mo, named Po Sint, but it has 
been held that his share of the estate bad 
been given to his widow shortly after Tun 
Hla's marriage with Daw Mo, which occurred 
some forty years ago. The defendants, who 
represent the children of Tun Hla by his 
former marriage, claim that Po Myit also 
had his share given to him, but boththe 
lower -Courts have found against them on 
this point. The Sub-Divisional Ooazrt 
granted a decree for administration in 
which it declared that the plaintiffs were. 
entitled to one-half of the jointly acquired 
property of Tun Hla end Daw? Mo and 
the whole of Daw Mo's payfn property, 
whilst the defendants, the children of U 
Tun Hla, were entitied to the other half 
of the ‘“jcint” property of U Tun Hla and 
Daw Mo. On appeal tothe District Court, 
the only point taken was that the trial 
Court should have held that Po Myit had 
received his share in the estate. The 
District Gourt dismissed the appeal. The 
defendants now appeal to this Court, It 
should’ be noted’ that ° respondent No, 7, 
Ma Thet Pu, is the Widow “of "Maung Po 
Sint. She was originally joined as a 
defendant and apparently takes no interest 
in-the suit whatsoever. _ 
` OF the grounds of appeabk set out in the 
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memorandum of appeal, grounds Nos. 3 
and 4 have been abandoned. It is admitted 
that the children of Po Myit are entitled 
to the whole of the payin property of 
Daw Mo. What is now urged is that the 
children of Po Myit are entitled not to 
half of the jointly acquired property but 
only to a quarter thereof, inasmuch as 
Po Sint'’s heirs have already taken his 
share, and reliance is placed on the 
decision of a Full Bench of this Court 
in Maung Po Aung v. Maung Kha (1). 
A further ground of appeal has been 
added as it has been discovered that the 
decree is not in accordance with law in 
that accounts were not directed to be 
taken for funeral expenses as provided in 
Form 17, Appendix D, Civil Procedure Code. 
The learned Counsel for the respondents 
has raised the preliminary objection that 
as the ground of appeal now put forward 
has never been put forward either in the 
trial Court or in the lower Appellate 
Court, the appellants are not entitled to 
rely on it now. Reference is made to the 
remark of the learned District Judge in 
his appellate judgment, where he says: 

“The defendants appeal. They do not deny that 
the trial Judge’s findings are in accordance with 
the Buddhist Law of succession but they con- 
tend that Daw Mo's son ‘Po Myit, by a family 
arrangement, had received his share in his mother's 
estate and that this family arrangement debarred 
the plaintiffs from any share in the lettetpwa pro- 
perty of Tun Hla and Daw Mo.” 

I am of opinion that this preliminary 
objection must fail. The point now raised 
is a point of law and it has been observed by 
their Lordships of the Privy Council in 
Connecticut Fire Insurance Co. v. Kavangh 
(2), at p. 480*, whichis quoted by their 
Lordships again in M. E. Moola Sons, Ltd, 
v. Burjorjee (3), at pp. 254, 2591: 

“When a question of law is raised for the first 
time in a Court ofdast resort upon the construction 


of a document or upon facts either admitted or 
proved beyond controversy, it is not only competent 


*but expedientin the interests of justice to entertain 


the plea.” 

Here it has cleatly bean admitted by 
the legal representative øf Po Sint that 
Po Sint has received Bis shire and both 
the lower Courts have decepted this as 


etrue: nor does it appear to have been 


ne 6 R 427; 112 Ind, Oas. 413; A I R 1928 Rang. 225 
iF B). 
, @) (1892) A C 473; 61 LJ P O 50; 67 L T 508; 579 


(3) 10 R 242; 136 Ind. Cas. 737; AIR 1932 PO 118; 
59 I A 161; Ind. Rul. (1982) P O 151; 360 W N6771; 
55 O8 J 262; (1932) M W N 680;-34 Bom. L R 
1011; (1932) ALJ 706; 36 LW 75, 63M L 3 131 
CP QO) 8 


“Page of (1892) A O—[Hd.]} 
Pages of 10 R.—[Ed,]} j ° 


e District.Oourt. 
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dispuled by any of the parties. It is 
not clear from the learned District Judge's 
remark whetter the Counsel for the 
defendants-appellant in his Conrt had 
eexpressly admitted that the trial Judge's 

dings were in accordance with the 
Buddhist Law of succession. It may well 
be that the learned Judge was simply 
commenting on the fact that these findings 
bad not been disputed. However even if 
the Counsel had made such an admission, 
it dces not appear tome that that would 
preclude them from raising this point of 
law in the present appeal; see Beni Prashad 
Koeri v. Dudhnath Roy (4), al pp. 162, 
163*. Jn that case it is observed : 

“The High Court seems to have understood Counsel 
to have admitted that receipt of rent by the 
Maharajah operated as a confirmation of the pottah 
and the only question, therefore, which remained 
was the construction ofthe pottah. In the opinion 
of their Lordships this admission, if correctly 
understood, was erroneous in point of law. and 
does not preclude the Counsel for the appellant on 
this appeal from claiming his cilent's legal right.” 

In Venkata Narasimha Naidu v. Bh ashya- 
karlu Naidu (5), at pp. 379, 3737, it waa 
pcinted out that the admission of a Vakil 


made with due authority would bind his’ 


client. Et is evident that the kind of 
admission contemplated was an admission 
which in effect is but dispensing with 
proof of the facts admitted—which in 
effect, would amount to abandoning an 
issue—and the remarks do not apply to 
an admission in regard to a point of 
law. It is clear that in the lower Appellate 
Court the appellants relied entirely on their 
contention that the children of Po Myit 
were not entitled to anything, and hence 
did not trouble to argue the, point that 


if they were entitled at all, they could only” 


be entitled to one-quarter of the jointly 
acquired property, Consequently, this 
point has n@t been dealt with in the 
I have not proceeded further 
with tke hearing cf the appeal because 
in my opinion that ‘fs an appeal which 
would properly be keard by a Bench of 
this Court. The. Full Bench decision on 
which the appellants rely, Maung Po Aung 
v. Maung Kha (J) was a decision on a 
reference of the following question: 


“A Burman Buddhist died leaving aurviving him ° 


children by his first wife and also the second wi 
and children by her. The second wife se bêk 


ro O 156; 261 A 216-40 WN 274; 7 Sar. 580 
(5) 25 M 367; 29 I A 376; 8?Sar. 258; 60 WN 641 
(PO). . ® ° 
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and since her death one of the children ofthe first ` 
marriage has put forward a claim for partition of 
the inheritance. To what proportion of the property 
acquired during the continuance of the second 


marriage are the children of the first mafyiage 
entitled in sucha suit ?” 


It will be seen thatthe case is one not quite 
similar to the pregent, the difference being 
that there were no children by the second 
wife, although the cecond wife hud® brought 
children with her to the marriage. It 
was decided tbat in such a case the 
children of tke first marriage are entitled 
to one-third of the property acquired during 
the second marriage. Applying the princi- 
ples enunciated, it is clea» that in tLis case 
the children of the two parenés by earlier 
spouses must stand cn an equal fcotirg 
as regards the division of the property 
acquired during the seccnd marriage and 
they would be entitled to one-balf share 
each. However in the case of Po Aung 
(1} if appears that Maung Kha's sister 
had already taken her share (just as in 
our case Po Sinte legal representative has 
taken PeSint’s share) and the Court pro- 
ceeded to add obiter that since his sister 
had already taken her share, Maung Kha's 
share would be one-half of one-third, i. e., 
one-sixth. The appellants argue that on the 
analogy of this decision, the children of Po 
Myit are entitled only to one-half of one-half, 
i.e, one-quarter of the jointly acquired 
property. The point as to whether Maung 
Khas share was to be the whole of one- 
third or one-half of one-third was not 
referred to the Full Bench for decision. It 
is true that the learned Judges have stated 
it as their view that he was entitled to 
only one half of one-third, but the point 
was not fully considered save by Brown, J. 
and he observes : 


. “The Dhammathate lay down no express rule as 


to the share to be claimed by one only, of the 
co-heirs when another co-heir hes already claimed 
her share, and general principles of equity must. 


e be applied. Oh these general principles, I find it 


difficult to hold that Maung Kha is.not entitled 
to the whole share of the family of his own parents 
less only the small share already taken by Ma On. 
The one-eighth share claimable by Ma On and 
Maung Kha jointly on the death of their father 
must be held to be equivalent to a one-third share 
claimableeat a, later stage on the death of the step- 
mother, and it does not seem to me equitable to 
the step-mother’s own family to deprive them of 
the whole one-third share now less enly a one- 
sixteenth inspite of the fact that the estate hae 
already lost what is new equivalent to s one-sixth 
part of it. Is isgimpossible to be entirely logical 
in such a case, but it seems to me more equitable 
to hold that Ma On has already regeived what is 
now equivalent to a one-sixth share of the estate, 
and that her brother Maung Kha is, therefore, 
entitled only to the one-sixth share remaining of the 
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“ong-third which his branch of the family is entitled 
to claim.” 

The observations of the learned Judges 
composing of the Full Bench were accepted 
byethe Divisional Bench which had referred 
ihe question. It was observed: 

e “This last question was not actually referred but 
we agree with the opinion thus expressed, for the 


reasons stated by our brother Brown in his judg- 
ment onthe reference.” 


It appears to me, with the greatest res- 
pect, that the dicta of the members of the 
Full Bench in Maung Po Aung’s case (1) 
do not necessarily afford support to the 
appellant’s contention in the present appeal. 
The property which we are now consider- 
ing is jcintly &cquired property, that is to 
say, it is* property which has come into 
existence after the marriage cf Manng Tun 
Hla with Daw Mo, and after Po Sint’s 
widow took Po Sint’s share. It does not 
appear to. me to be possible to say that Po 
Sint’s widow has already received the equi- 
valent of one quarter of the jointly acquired 
property : not cnly has she not received it 
but she could not possibly have received it 
because it was not then in existence. It 
does not seem to me to be reasonable that 
the children of the one parent should alone 
benefit because one of the two children of 
the other parent took the share to which 
he was then entitled immediately after the 
re-marriage, and that the remaining child of 
the other parent should get less than he 
n have done if he had had no brother 
at all. 


The great difference between our present 
case and the case of Po Aung (1) is this: 
The sister of Maung Kha, when she left 
the family on the death of the step-parent, 
took the share of the jointly acquired pro- e 
perty to which she was entitled then and, 
of course, aiter the death of the step- 
parent, there could be no further property 
jointly acquired. The arguments employed 
. by the learned Judges who decided the case 
of Po Aung (1) obviously have consider-* 
able force in regard to the case before them. 
The present Case is very different in this 
respect because PoSint’s widow received 
her husband's share very shortly.after the 
marriage of Tun Hla and Daw. Mo and 
consequently there was no jointly acquire 
property in which she could share. The 
case, however, to my mind is of considerable 
impertance and if I were to hear this 
appeal, I think I should Week myself com- 
~ pelled to make a reference with the conse- 
quence that the appeal would have to be 
heard all over again and much time would 
be wasted. The proeeedings will, therefore, 
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for his orders. 
Judgment of Division Bench 

Mya Bu, J.—This case raises a question 
of Burmese Buddhist Law which, in ce 
tain aspects, is not covered by direct 
textual or judicial authority. It arises in 
the following way: One U Tun Hla, a 
widower, married Daw Mo, a widow, about 
40 yearsago. They had children of their 
respective previous marriages and also some 
payin property. Daw Mo's children were 
her two sons, Maung Po Sint and Maung 
Po Myit. Shortly after the marriage of 
Daw Mo and U Tun Hla, Maung Po Sint 
died leaving a widow who demanded and 
received the share to which her husband 
was entitled in Daw Mo's atetpa property 
(4. @ property which Daw Mo brought from 
her previous marriage) on account of her 
marriage with U Tun Hla. Maung Po 
Sint’s share was one-half of the half share 
to which the twosons, Muung Po Sint and 
Maung Po Myit, were entitled in the estate 
of their parents on account of Daw Mo's 
remarriage after the death of their father. 
U Tun Hla's children by his previous 
marriage were six in number and they 
are represented by the eleven defendant- 
appellants. U Tun Hla died in 1929 and 
Daw Mo in 1934. There was no issue of 
the marriage of U Tun Illaand Daw Mo, 
During their coverture, they acquired pro- 
perties which are referred to as the 
lettetpwa or hnapazon property of U Tun 
Hla and Daw Mo. (The distinction bet- 
ween lettetpwa property and hnapazon 
property is of no importance in this case), 

The suitis by the first six respondents 
who are tL6 children of Po Myit who pre- 
deceased Daw Mo. By a preliminary decree 
passed by the trial Court, which has been 
confirmed by the lower Appellate Court, 
the plaintiff-respondents have been declared, 
to be entitled to the whole of the payin 
properly ef Daw Ma (3, e. property which 
Daw Mo brought to her marriage’ with U 
Tun Hla) less thé share of Maung Po Sint 
which the latiers widow had already 
received, and that they are also entiled to 
half of the lettetpwa or hnapagon property 
of U Tun Hla and Daw Mo. 

In the present appeal, the correctness of 
the decision that the first six respondents 
as representatives of Maung Po Myit are 
entitled to receive the whole of the remain- 
ing payin property of Daw Mo is not dis- 
puted. The dispute centres around the 
division of the lettetpwa or hnapazon. pro- 
perty of U Tun Hla and Daw Mo, Ever 
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. ° there itis not disputed that if Maung Po 


Sint’s share in the atetya property of Daw 
Mo had not been separated and taken away 
by Maung Po Sint’s widow after Daw Mo's 
marriage with U Tun Hla, then Maung Po 
Sint (or his heirs)and Maung Po Myit (or 
his heirs), as the atet children of Daw Mo or 
their representatives, would be entitled to 
a half share in the estate of Daw Mo and 
U Tun Hla as against the atet children of 
U Tun Hla who would be entitled to the 
other half, under the authority in Maung 
Po San v, Maung Po Thet (6) the correctness 
of which has never been disputed or 
doubted. ae 
The question that falls for determination, 
however, is whether, in view of the fact 
that Maung Po Sint’s widow had taken away 
Maung Po Sint’s share in Daw Mo’e atetpa 
property by reason of her re-marriage, and 
Maung Po Sint’s interest in the remainder 
of such property and in the property 
acquired after the marriage of U Tun Hla 
and Daw Mo was consequently eliminated 
Po Myit’s representatives were entitled to 
the entire half share in the lettetpwa_ or 
hnapazon property of U Tun Hla and Daw 


0. 
Under the Burmese Buddhist Law, a 
child who takes his share in the estate of 
his parents after the death .of one parent 
and upon the reemarriage of the surviving 
parent, ceases to have any further claim in 
the remainder of such estate and in the 
property acquired subsequent to the re-mar- 
riage of the surviving parent except pro- 
bably in the event of the surviving parent 
dying without leaving a widow or widower 
or descendants. Therefore it is clear that 
so far as Maung Po Sint’s representatives 
were concerned, they could make no claim 
whatever in the remainder of the property 
of Daw Mo's previous marriage or in that 
f her subsequent marriage as Daw Mo died 
eaving her surviving other descendants. 

A very near approach to the, question 
before us is to be found in Maung Po 
Aung v. Maung Kha (1) in ‘which the parties 
to the dispute were“ene of the two children 
of the previous marfiage of the husband 
who had children By his subsequent mar- 
riage and pre-deceased his second wife. 
Upon his death one of his atet children, i. e. 
the children of his previous marriage—a 
daughter—sued for her share while the 
other atet child—her brother—did not join 
herin the claim with thé result that she 
received a one-eighth share in thé hnapazon 


(6) 3 R 438; 91 Ind, Cas. 653; AIR 1926 Rang. 
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properties of her father and her step- 
mother. Thereafter the step-mother died. 
Upon the death of the step mother her bro» 
ther sued the half brothers and half sisters 
(children of the father and the step-motHer) 
for his share in the hnapazon property of 
the father and the sgtep-mother. In that; 
case it was ruled by the Full Bench that as 
one of the two atet children had already taken 
her share on the death of their* parent the 
other atet child would be entitled to only 
half of one-third of the hnapazon property 
cf the couple, upon the footing that the 
atet children of the husband would be 
entitled to only one third of the property 
acquired by their father with their step- 
mother upon the death of both 4s against 
the children of the marriage of their father 
and their step-mother. It was observed by 
Heald, J. in the course of his judgment: 
“Asthe sister has already claimed apd received 
her share and has presumably left the family on 
receipt of that share, it is arguable that she should 
not be considered at all, and that the plaintiff, as 
being the sole child of the first family who continued 
to be amember of the second family, ought to get the 
whole one-third share of such of the 
jointly-acquired property of the second marriage as 
was left atthe death of the step-parent. It is also 
arguable that he should receive the one-third share 
diminished by the share which his sister has already 
taken, and that is the share which the plaintiff 
actually claims in this ease. On the other hand it 
is arguable that because they were in fact two 
children of the first family and one has already 
received her share, the other should receive only 
half of the one-third share to which the two to- 
gether would have been entitled. It is ‘difficult 
to guess what share the Burmese Buddhist 
Law givers would have given in such 
a case, but on grounds of justice, equity and 
good conscience, I sm inclined to think that the 
plaintiff should be given only half of the one-third 
share, that is one-sixth of such of thejjointly acquired 
*property of the second marriage as was left at the 
death of his step-mother. " 
The ratio decidendi in that case there- 
fere proceeds upon the footing that, as 
there were , two persons who would be 
entitled toa one-third share, and as one 
ef them had previously taken away what 
he or she was entitled to, in thé circum- 
stances obtaining at that time, in the 
property which is now to be divided, the 
other person should not be given a share 
in that property to which the other would, 
é he or she ‘had previously not taken in 
satisfaction of his or her claim, have been 
entitled. ` . 
On behalf of the appellants, it bas heen 
urged that the gatio gecidendi in Maung 
Po Aung v. Maung Kha (1), should be 
followed and that the first six respondents 
were not-entitled to the full half 
share in the lettetpwa or hnapazon pro- 
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perfy of the second marriage. But the 
Present case is fundamentally different 
from Maung Po Aung v. Maung Kha (1), 
in that,in the latter, the property which 
was to be divided was the property in 
wespect of which one, of the atet children 
had taken away what he or she was 
entitled to receive in the circumstances 
obtaining at the time of her claim, and 
the question arose between an atet child 
of the deceased couple and his brothers 
and sisters of the half-blocd, while in the 
Present case there is no dispute as 
regards the rights of the first six respon- 
dents in the peyin property of Daw Mo 
which was, the only property out of which 
Maung Po Sint’s widow took Maung Po 
Sint’s share, and the questicn of division 
of the letietpwa cr hnapazon property of 
the. marriage of U Tun Hla and Daw Mo 
arises between the atet children of Daw 
Mo and the atet children of U Tun Hla, 
It does not appear to be logical that, 
because Maung Po Sint or his representa- 
tives bad taken away his share in the 
property of Daw Mo's previous marriage 
and Maung Po Sint thus dropped out of 
ihe new family, the sbare to which 
Maung Po Myit or bis representatives are 
entitled in the property acquired subse- 
quent to Daw Mo's marriage with U Tun 
Hla should be reduced by the share 
which Maung Po Sint would have had in 
it, if he or his representatives had not 
taken away tke share in the atetpa 
property upon the re-marriage of Daw Mo, 
For these reasons, in my judgment, the 
rule laid down in Maung Po Aung's case 
(1), is inapplicable tothe case under con- 
sideration. 

It is a settled rnle of Burmese Buddhist 
Law that the division of tke property of the 
subsequent marriage between the atet 

children of the husband and ef the wife 
' 18 per stirpes and nct per capita: therefore 
in the division 
numerical strength of the group or family 
makes no difference tothe share which it 
is entitled to get. If there was only one 
atet child of Daw Mo he would be entitled 
to half of the property „of -Daw Mo 


and U Tun Hla quite irrespective of the” 


number. of the atet children of U Tun Hla. 
elf it was outof the lettetpwa or hanpazon 
property of U ‘Tun Wa and Daw Mo that 
Maung Po Siat’s widow hèd taken Maung 
Po Sint’s share (this could not possibly be 
either in fdct or in law), then there might 
be some reason for withholding from what 
is due to the atet children of Daw Mo in 
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the present division of the estate, what 
might have been due to Maung Po Sint's 
representatives in such estate if he or his 
widow had not previously taken his share. 
For these reasons, I am of the opinione 
that it is just and equitable and consistent 
with the general principles of division of 
inheritance under the Burmese Buddhist 
Law to grant Maung Po Myit or his 
representatives an entire half share in 
the lettetpwa or hnapazon property of U 


Tun Hla and Daw Mo. The appeal 
fails in substance, but we find 
that the preliminary decree, which 


has been drawn up by the trial Court, does 
not contain directions for inquiry into the 
funeral and testamentary expenses of 
Daw Mo. This omission should be recitfied. 
Therefore while affirming the preliminary 
decree passed by the trial Curt and 
confirmed by the District Court in sub- 
stance, we order a direction to be inserted 
in the preliminary decree requiring the 
Commissioner for the taking of accounts, if 
necessary, to inquire into the funeral 
expenses of Daw Mo. The appellant to 
pay the costs of the first six respondents 
in this appeal. 

Spargo, J.—Maung Po Aung v. Maung 
Kha (1), is clearly distinguishable from 
the present case. In that case one of 
two step-children had secured a share in 
the jointly acquired property of her 
father and her step-mother after 
the death of her father but be- 
fore the death of the — step-mother. 
After the death of the stepemother the 
remaining step-child, Maung Kha, sought 
a share of the same property as that out 
of which Ma On had previousiy taken her 
share and it was held that the fact that 
Ma On had taken a share of that pro- 
perty previously reduced the share which 
Maung Kha cêuld secure. But in the 
present case what Maung Po Sint or his 
widow had seċuredewas his share in the 
atetpa property of Daw Mo. He secured 
no share in the jointly acquired property 
of Daw Moand U Tun, Bla. He could not, 
because at the time it had not yet 
come’ into existence. What isin question 
now is the division of this jointly 
acquired property. Maung Po Aung's case 
(1), can surely furnish no reason for sup- 
posing Maung Po Myit's share of the 
jointly acquired property is affected by 
thee previoys partition in which Maun 
Po Sint obtained his share of the lette- 
pwa property. 6 

1 agree with my learned | brother that” 
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the ‘twa cases can also be distinguished Psshare being held free of assessment. On failure 
assessed on that 


because in Maung Po Aung’s case (1), the 
parties were children of the half-blood and 
in the present case they ara not blood 
"relations at all. Neither can I see any 
reason why the fact that Maung Po Sint 
had obtained a share of atetpa property 
immediately after the marriage of his 
mother with U Tun Hla should affect 
Maung Po Myit’s share of the jointly 
acquired property which he claimed after 
Daw Mo's death. I agree therefore with my 
learned brother that this appeal must be 
dismissed in substance subject to the 
amendments which he has ordered. The 
procedure adopted by the Court does not 
appear to have been correct. For the 
proper procedure reference might be 
made to Balakbala Dasee v. Jadunath Das 
(7), ab p. 1364*. 

5. . Appeal dismissed. 

(7) 57 O 1358; 129 Ind. Cas. 566; AI R 1931 Oal. 45; 
34 O W N 634; Ind. Rul, (1931) Oal. 214. 
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Second Civil Appeal No. 138 of 1936 
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PoLLOOK, J. 
THAKURSINGH alias THAKURLAL— 
APPELLANT 
versus 


Musammat PARWATIBAIL—Rasponpenr 

C. P. Land Revenue Act (II of 1917), es, 187, 157— 
Primary responsibility under s. 187 to collect land 
revenue is on sadar lambardar— Words “any land 
revenue due by any proprietor”, ins, 157, meaning of — 
P co-sharer and lambardar of patti holding his share 
free of assessment—On fatlure of P to collect and pay 
revenue, sadar lambardar recovering itYrom P under 
s. 157—Next year P paying land revenuein treasury 
himself and suing sadar lambardar to recover both 
amounts—Suit, if maintainable, 

Section 187, O, P. Land Revenue Act, which lays 
down thaț itis the duty of the*sadar lambardar to 
collect from the lambardars the land revenue assessed 
and pay itto Government, lays a primary responsi- 
bility on the sadar lambarddr, though “his ultimate 
responsibility may be no more and no less than that 
of other co-sharers who are all jointly and severally 
liable for the entire land revenue of the village. It 
is the duty of the sadar lambardar to collect from the 
lambardars the land revenue assessed on the mahal, 
and to collect does not merely mean to sit still and 
accept what is brought tohim. Anandrao v. Daulat 
(1) and Kesho Rao Buti v. Krishnarao Komati (2), 
explained. 

It is not justifiable to read the worda in s. 157 
“any land revenue due by any proprietor" as mean- 
ing any land revenue due by any proprietor qua pro- 
prietor and to leave it open to the lambardar to neglect 
his duty with impunity. i 

P, wasa co-sharer in a patti and was the lambar- 
dar ofthat patti. The land revenue on this patti was 

‘assessed on the share held by the other co-sharers, 


“is the sadar lambardar 


of P to collect the land revenue 
patti and to pay it to the sadar lambardar, the sadar 
lambardar paid the entire land revenue assessed on 
the village into the treasury and then applied te the 
Tahsildar under s. 157 of the O. P. Land Revenue 
Act to recover from P the land revenue assessed on 
P's patti. The Tahsildar recovered the amount fro 
P. In the following year P paid theland revenue 
herself into the treasury in order to avoid any action 
being taken against her as in the prevftous year. 
P then brought a snit against sadar *lambardar bo 
recover these two sums: 

Held, that as P was the proprietor of the potti and 
the entire land revenue of her patti was due from her, 
the Tahsildar was entitled under s. 157 to recover that 
amount from her. P had misconceived her remedy in. 
bringing the suit She could have sued her co- 
sharers for their share of the l@nd revenue or she 
could have applied to the Tahsildar to recover it 
from them or she could have sued the sadar lambar- 
dar for her share of the village profits, Similarly, 
her payment of the land revenue that was paid into 
the treasury merely discharged the liability imposed 
upon her as a lambardar and no suit would lie to 
recover these amounts. . 

A. fromthe appellate decree of the Court 
of the Second Additional District Judge, 
Hoshangabad, dated November 20, 1935, 
in Civil Appeal No. 4-B of 1935, reversing 
the decree of the Court of the Second Sub- 
Judge, Second Class, Harda, dated August 
1, 1934, in Civil Suit No. 523 of 1933. 

Mr. V. K. Rajwade, for the Appellant, 

Mr, Abdul Razak, for the Respondent, 

Judgment.—The _ plaintiff-respondent 
Musammat Parwati Bai is a co-sharer 
in patti No.3 in Mauza Besawa and is 
the lambardar of that patti: The land 
revenue assessed on this patti is Rs. 105-5-4, 
but thisland revenue is assessed on the 
share held by the other co-sharers, Parwati 
Bai’s share being held free of assessment. 
The defendant-appellant Thakur Singh 
of the village. 
It was the duty of Parwati Bai, as lambar- 
dar of patti No. 3, tə collect the land 
révenue assessed on that patit and tq pay 
it to the sadar lambardar. In the year - 
Sambat 1957 (1930-31; she omitted to do so - 
“but Thakur Singh paid the entire land 
revenue assessed on the village into the 
treasury and then applied to the Tahsildar 
under s, 157 of the C P. Land -Revenue 
Act to recover from Parwati Bai the land 
revenue assessed on the patti No.3 The 
Tahsildar recovered Rs. 1169-4 from 
Parwati Bai. In the following year 
Parwati Bai paid Rs. 110 into the treasury. 
in order to avoid . any saction being 
taken against h¢ as im the previous year, 

She has brought the present suit to recover 
these twosums, ii 

Under s. 183 (1) of the O. P. Land 
Revenue Act, if ‘is*the duty of every 


1939: 
lambardar ko collect and pay to the 
sadar lambardar so much of the land 


revenue as may be payable through him. 
It was, therefore, the duty of Parwati Bai 
to collect the land revenue assessed on 
ber patti andto pay it to Thakur Singh. 

e omitted to dô so. Section 157 
provides that any sadar lambardayr who 
-had paid» any land revenue due by any 
proprietor hay apply to the Deputy 
Commissioner to recover the amount on 
his behalf. The learned Additional District 
Judge has held that under s. 157 nothing 
can be recovered from a proprietor 
except that poryen of the land revenue 
assessed on his share. In coming to this 
conclusion he has relied on _ certain 
obiter dicta in Anandrao v. Daulat (1) 
and Keshao Rao Buti v. Krishnarao Komati 
(2) In Anandrao v. Daulat (1), it was 
remarked :. 

“We cannot see that any primsry responsibility 
with reference tothe payment rests on the sadar 


-lambardar under the new arrangement introduced 
by the Land Revenue Act of 1917." 


With due respect it seems to me that 
8. 187, which lays down that it is the duty 
of the sadar lambardar to collect from 
the lambardars the land revenue assessed 
and pay it to Government, lays a primary 
responsibility on the sadar lambardar, 
though his ultimate responsibility may 
be no more and no less than that of other 
co-sharers who are all jointly and 
severally liable for the entire land revenue 
of the village. Again the remark in 
Kesho Rao Buti v. Krishnarao Komati 
(2) thatthe sadar lambardar has nothing 
whatever to do butto accept the money 
which the other lambarders pay to him 
under s. 123 and tosend it on with that 
for hisown patti to the treasury is not, 
in my opinion, an accurate interpretation, 
of s. 187 (5). Itis the duty of the sadar 
lambardar to collect from the lumbardars 
the land revenue assessed cn*the mahal, 
and to collect does not merely mean to 
T still and accept what is brought to 
im. X 
.  Unders. 188 it was the daty of the 

lambardar of patti No. 3 to pay the land 
revenue assessed on that patti to the sadar 
lambardar and that the land revenue 
was due from Parwati Bai. Ido not think 
that it is justifiable to read the words in 
8. 107*‘any land revenue due by any 
proprietor” as meaning any land revenue 


ae 22 N L R€7; 92 Ind. Cas. 909; AI R 1926 Nag. 
© 23 N LR 31; 93 Ind. Cẹs. Jl; A I R 1926 Nag. 
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due by any proprietor qua proprietor and 
to leave it open to the lambardar to neglect 
his duty with impunity. Parwati Bai 
was a proprietor and the entire land 


revenue of her patti was due from her, e 


and in my opinion, the Tahsildar was 
entitled under s. 197 to recover that 
amount from her. 

In the particular circumstances of this 
case I think that the Tahsilcar would 
have been justified in refusing to recover 
this amount from Parwati Bai as she 
held her share free from assessment and 
the rents had been collecied by the 
sadar lambardar. The Tahsildar, however, 
acted legally in recovering the amount 
from her and Parwati Bai has misconceived 
herremedy in bringing this suit. She 
could have sued her co-sharers for their 
share of the land revenue or she could have 
applied to the Tahsildar to recover it 
from them or she could have sued the 
sadar lambardar for her share of the 
village profits, but the present suit to 
recover an amount that was legally realised 
from her will not lie. 

Similarly, her payment of Rs.110 that 
was made into the treasury in the following 
year merely discharged the liability 
imposed upon her as a lambardar. The 
learned Additional District Judge correctly 
held that no suit would lie to recover this 
amount. 

The appeal must, therefore, be allowed 
and the suit will stand dismissed with 
costs throughout. The cross-objecticn is 
dismissed with costs. In view of the 
conduct of the defendant who is himself 


one of the co-sharers in patti No, 3 
4 allow no Counsel’s fee in this Court. 
B, Appeal allowed. ` 


Daai nandana ana naa an nandi 


PESHAWAR JUDICIAL COMMIS- 


° SIONER'S COURT 


Civil Appeal No. 42-10 of 1938' 

October 24, 1938 

ALMOND, JeC. 

GHULAM ALI AMIR KHAN—Pramntire— 
APPELLan? 
VETSUS 
AMIR KHAN AND OTHERS—DEFENDANTS 

—KgsPUNDENTS 

Res judicata—Co-defendants—Decision, when ope- 
rates as res judicata tetween co-defendants, 

In deciding whether. a decision operates as res 
judicata betweep co-defendants, the following prin- 
ciples should be observed; (1) There must be a 
conflict of interest between the defendants concegn- 
ed; 2) lt must be necessary to decide this conflict 
in order to give the plaintifi the relief he claims 

© 
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and (® the question between the defendants must 3. To what relief isthe plaintiff entitled ?” 
a hed hae decided. «Where all these ingre- He found on Issue No. 1 that the matters 


ients are present, the, decision operates as res indi yer ; rinciple o 
Aierra bewoon fho co-defendants even if in the A ea ee 
previous suit the plaintiff's case was dismissed in a aT 1 
toto. Munni Bibi v, Tirlokt Nath (2) and Mg Sein. give any decision on the facts but nferely 
Done v. Ma Pan Nyun (3), followed, Kumarappa reiterated that the question was governed 
Chetti v. Muthuvijaya Raghunatha (4), referred to. py the principle of res judicata. On Isshe 
O. A. from an order of the Additional NG 9 (a) he found that defendants No.1 to 
District Judge, Peshawar, dated March 17, 3 had proved that the house which they 


1938. claim did not belong to Beroz and he 
Mr. A, Said Ali Shah, for the Appel- therefore granted the plaintiff a decree for 
lant. the land in suit and for one of the houses 
Mr. K. B. Saaduddin, for Respondents znd dismissed the suit as regards the second 
Nos. 4and 5. house. Against that finding defendants 


Judgment.—Ghulam Ali sued Amir Nog 4 and 5, Abdul Rahman and Abdul 
Khan Faqir Khan and Rafiq, three bro Manan, appealed to th Gourt of the 
thers, and Abdul Rahman and Abdul pistrict Judge. It may be noted that the 
Manan also brothers for possession Of appeal was stamped on the value of the 
1l kanals 17 marlas of land and two jang only and there is no specific mention 
houses situated in village Pakha Ghulam. of the houses in the grounds of appeal 
A reference to the predigree-table given in although itis stated in ground of Appeal 
the judgment of the Appellate Court will wo. 9 that the finding of the lower Court in 
simplify the © explanation of the case. respect of Issues Nos. 1 and 2 is incorrect: It 
Ghulam Ali alleged that the property be- must, therefore, be taken that the appeal 
longed to Feroze, that on his death it had was ag regards the land only. The learned 
been occupied by Musammat Begum Jan,his Additional Judge reversed the finding of the 
widow, under a life interest and that onher trial Judge regarding the operation of res 
death 24 years before the suit he succeeded judicata and remanded the whole case for 
as the reversioner of Feroz. He referred to re decision under s. 151, Civil Procedure 
previous litigation ending in a judgment of Oade, in view of his findings. Against that 
this Court dated May 25, 1936, in faba re order the plaintif has applied for revision 
No. 128 of 1936 Amir Khan v. Ghulam Ali in this Court and two points have been 
(1), in which a suit brought by Amir Khan, argued by his learned Counsel. The first 
Faqir Khan and Rafiq against him, Abdul jg that the decision of the Appellate Court 
Rahman and Abdul Manan for a declara- on the question of res judicata is ‘incorrect, 
tion of their rights in the landed property and that even if it is correct, it did not 


now in suit had been dismissed and he piye the learned Judge the right’ to-renand 
prayed for possession of the suit property. the whole case when there was no appzal ag: 
The first three defendants admitted the regards the decision on the two houses. On 


plaintiff's suit excep! as regards sare a the the latter of these two questions, it is clear 
houses which they averred had never beet that the case should not have been remand- 


the property of Feroz. whe goa Pee ed on any point on which the appellants had 
and 5 contested the suit on the ground that | not appealed, but in my opinion, apart from 


by a certain arrangement made in 1886 this question the decision of the Appellate 
* after the death of Feroz between his rela- Qoyrt is wrong on the question of res judi- 
tives Musammat Begum Jan, had become the, cata. . ; 


full owner of the land in suit. Fhey prayed The learned Appellate Judge in the course 
for the dismissal of the whole suit but made of his judgment referred to three decisions 


no specific reference to the on a IN * ef their Lordships of the Privy Oouncil 

The learned trial Judge frame the follow- reported in Munni Bibi v, Tirloki Nath ` 

ing issues ; ° i i (2). Mg. Sein Done v, Ma Pan Nyun (3) 
st estion relating to the title of the =; á : i 

E T barred bag res judicata. e ånd A. L ee A O. 129 at? i The 
9, In case Issue No. 1 is not proved, was then the i a AIR 19 P 31 x a a 598; 53 A 

property in dispute owned by Musammat Begum Ji ae ; er k i A T E W N 661; 

and in that case. defendants Nos. 4 and 5 owned any 2 AE RT rete d. 3 ul., (193) 

title to it. ? 4 A P O) (1931) A N 742; 6} M LJ 196;54L W 

: Tesus No, 2 is not proved, was house ae 

NG ie ea and posaonced by defendants No. 1 and 2 on = a AA ahs 161; a o ae : 

(apparently a mistake for defendantsNo 1 to 87 n ; . Rul l ) 4; 
pparently N 726; 550 L J 403; 34 Bom. LR 1040, 63M L 
(1) 164 Ind, Oas, 750; AIR 1936 Pesh, 163;9 R J 64; 90 WN 617; (1932) AL J 735; 33P LR 519; 

e Pesh, 24, 36 LWI1I(P O). °° oan | 


* 
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last:named case has been wrongly cited and 
as neither party has referred to it in the 
couyse of their arguments, I am unable to 
Baye to what case the learned Appellate 
Judge was actually referring. He remark- 
ed, however, that in ghese rulings the point 
at issue was between the plaintiff and tke 
defendants and that in the present case the 
parties Were co-defendants in the former 
suit. This is not a correct statement of 
fact as regards the two former cases at 
any rate. In both those cases the question 
‘was whether the principle of res judicata 
operated between co-defendants, and in 
both the cases the following principles were 
laid down fer deciding this point : 

(1) There must be a conflict of interest 
between the defendants concerned; (2) It 
must be necessary to decide this conflict 
in order to give the plaintiff the relief he 
‘claims, ad (3) the question between the 
‘defendants must have been finally decided. 

It appears to me that all these ingre- 
dients are present in the case now for 
decision. It was in dispute between the 
two sets of defendants in the previous case 
as to whether Musammat Begum Jan acquir- 
ed full ownership rights in the property in 
dispute in 1886. It was necessary in order 
to decide whether the plaintifis in that cuse 
were entitled to succeed or not to decide 
this point, and ithe point was finally de- 
cided in this Court. Learned Counsel who 
has appeared on behalf of the contesting 
respondents has argued that in the former 
Buit as the plaintiffs’ case was dismissed in 
toto, Abdul Rahman and Abdul Manan had 
no right of appeal and for this reason the 
finding could not operate against them. 
That, however, is not one of the conditions 
which have been laid down by their Lord- 
Ships of the Privy Council for decision of 
the question, and of the rulings to which 
learned Cuunsel has referred me, there is 
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which his suit was decreed by the trial 
Court. á 

I, therefore, accept this appeal and setting 
aside the order of the Appellate Court res- 
tore the decree of the trial Court. As re- 
gards costs, [ observe that the contesting 
defendants Nos. 4 andsdonly disputed the 
rights of the plaintiff to the land which is 
about half the value of the total property in 
suit. I, therefcre, direct that the plaintiff 
shall recover half his costs in all the Courts 
from respondents Nos. 4 and 3. No order 
was made by the trial Court as regards the 
costs of the first tnree defendants. Only one 
of them has appeared before me and he 
has not been represented by Counsel. They 
should bear their own costs in this Court. 

S. Appeal accepted. 


Aa Aan KENANG, 


PATNA HIGH COURT 
Oriminal Revision No. 289 of 1938 
October 14, 1938 
DaavLs, J. 
Musammat BEOHAN KUER AND ANOTHER — 
PETITIONERS 


VETSUS 
MAHARAJA orp CHOTANAGPUR 
AND OTUERS—OPposiTs PARTY 

Criminal Procedure Code (Act V of 1898), a. 439 
—Order passed in proceedings under 3. 145--General 
practice of High Court not toentertatn revision 
after 60 days from such order in absence of most 
exceptional circumstances~Fresk period if accrues 
from date when Sessions Judge refuses to make 
reference under s. 488-——Pleader in mofassil unaware 
of such practice and petitioner is pardanashin lady, 
whether exceptional circumstance. 

The High Court will not, as a general practice, 
entertain, in the absence of the most exceptional 
circumstances, an application in its criminal revi- 
sional jurisdiction after the expiry of 60 days from 
the date of the decision or order made in pro- 
ceedings under s. 145, Oriminal Procedure Code, and 
sought te be impugned, and a fresh period of 60 days 
does not accrue from the date when the Sessions e 
Judge or the Deputy Commissioner refuses to make 


‘only one in which such a printiple was laid e a reference undere. 433 of the Uode of Oriminal 


down. That is reported in Kumarappa 
Chetti v. Muthuvijaya Raghunatha (4). It 
makes no reference to the Privy Uouneil 
rulings and was probably dated before the 
judgments of their Lordships of the Privy 
Council had been published. Lam of opinion,e 
that the questions now arising between the 
Plaintiff and the contesting defendants in 
this case are governed by the decisions made 
in thé previous case atd that the plaintiff 
was entitled to sucéeed to the extent to 


(4) 55 M 483; 137 Ind. Cas. 616; A I R1932 Mad 
207; 62M LJ lal; 35 L a 85; (1931) M W N 1323; 
Ind. Rul, (1932) Mad, 413, | |” 


4 ° 


Procedure. Kelu Patra v. Iswar Parida (1), follow- 


The fact that the Pleaders in the mofassil are not 
aware of the practice of the eHigh Court and that 
the petitioners includea pærdanashin lady, who is 
in fact the principal petitioner, cannut be regarded 
as among the most exceptional circumstance. 

Or. R. against an order of the Sub- 
Divisional Olticer of Ranchi, dated Decem- 
ber 20, 1937, a motion against which 
crder was rejected b) the Additional Deputy 
Commissioner, Rauchi, dated March 10, 
1938. > 


Mr. K. K. Banerji, for the Petitioners? . 
Mr. B. C. De, for the Opposite Paris. 


* 
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Judgment.—This ig an application in 
revision against an order passed by the 
Sub-Divisional Magistrate of Ranchi, on 
December 20, 1937. Dissatisfied with that 
eorder, the petitioners, who were the second 
party ina proceeding under s. 145, Ori- 
minal Procedure Oode, before the Sub- 
Divisional Magistrate, moved the Additional 
Deputy Oommissioner of Ranchi who, on 
March 10, 1933, declined to interfere on 
the ground that there was no such defect 
of law or clear miscarriage of justice as 
would justify him in referring the matter 
to the High Court. The petitioners then 
applied to this Court on May 9, 1938, and 
on May 11, Manohar Lall, J. issued a Rule. 
Mr. De, who appears for the opposite 
party, urges in limine that the application 
ought not to be heard in view of the 
principle laid down in Kelu Patra v. Iswar 
Parida (1) by a Benchof two Judges. 
That principle is thatthe High Court will 
not, a8 a general practice, entertain, in 
the absence of the most exceptional cir- 
cumstances, an application in its criminal 
revisional jurisdiction after the expiry of 
60 days from the date of the decision or 
order impugned, and that a fresh period 
of 60 days does not accrue from the date 
when the Sessions Judge (in the present 
ease the Additional Deputy Commissioner 
instead) refuses to make a reference 
under s, 438 of the Code of Oriminal Pio- 
cedure. Mr. Banerjee who appears for the 
petitioners, urges that the delay in apply- 
ing to this Court was explained in para. 25 
of the application in revision, and that 
Manohar Lall, J. who issued the Rule, was 
satisfied with the explanationand must be 


taken to have condoned the délay. Upon°® 


this Mr. De points out that he was not a 
party before the Court when Manohar 
Lall, J., isswed the Rule. The principle 


e laid downin Kelu Patra’f case (1) is a 


e 404; 


principle of general application subject 
to wkat Macpherson, “J., calleœ the most 
exceptional circumstaces. Mr. Banerjee has 
endeavoured to make out a case of sach 
circumstances Wy, pointing out that 
Pleaders in the mgfassil are not aware of 
the practice of the High Oourt and that 
the petitioners include a pardanashin 
lady, being in fact the principal peti- 
tioner. But these can hardly be regarded 
as among the moss exceptional circum- 
stance. lt is not pretended that there is 
any officially reported decigion ofethis 


(1) 8 Pat. 468; 119 Ind. Cas, 401; AI R1929 Pat. 
i a Cr, L J 1053; Ind. Rul, (1929) Pat. 577; 11 P L 


17910 
Court laying down anything to the ‘con- 
trary of what was laid down in Kelw 
Patra's case (1), nor does it appear that 
that decision has ever been dissepted 
from inthis Court, either in official or in 
other reports. Ifthe petitioners’ Jawyer in 
the mofassil in the present case did not 
take care to acquaint himself with what 
appears to be the current of authorities on 
the point, thai would only show that he 
was negligent, but would not make it 
one of the most exceptional circumstances. 
Nor can the pardanashin lady, who is 
the principal petitioner before me, maké 
of her sex and parda an exceptional cir- 
cumstance for the purposes qf the Rule. 
My attention has been drawn to at 
least one other case from 15 Patna Law 
Times in which Kelu Patra v. Iswara 
Parida (1) was followed, but it is unneces- 
sary to deal with that case beeause it has 
not been urged on behalf of the petitioners 
that there is any case showing anything 
to the contrary. 

I must, theref.re, give effect to Mr. De's 
objection on behalf ofthe opposite party 
and discharge the itule. 

S. _ Rule discharged. 


#eararamtnan panahan. 


MADRAS HIGH COURT . 
Appeal No, 250 of 1936 
February 3, 1938 
VARADACHARIAR, J. 
On difference of opinion between 
PaNDRANG Row AND VENKaATAgAMA 
Rao, JJ. 
S. GIRDHARLLAL SON anp Oo.— 
PLAINTIFFS~-A PPELLANTS 
VvETSUS 
B, KAPPINI GOWDER AND oTuERs— 
DEFENDANTS——-KRRESPONDENTS « 
Partnership Act UX of 1932), 3s. 62 (2), 74 (b)— 
S. 69 (2), if ratrospective—Whether relates to mere. 
matter of procedure—Retrospective nature if saved 
by 3. 74 (b)—Registration—Subsequent * registration 
if can validate original institution of suit—Limi- 
tation Act (IX of 1908), preamble—Retrospective 
effect—Reasons stated—Interpretation of Statutes— 
Retrospective effect—Test to decide whether parti- 
cular provision of law isto be given retrospective 
effect—Prictice—Procedure—" Procedure", meaning 
of—Steps to be taken prior to commencement of 
action whether procedure—Jurisprudence—Law of 
procedure, meaning of—Remedial rights- Enactmenè 
altering procedure is always retrospective. : 
Per Pandrang Row, J,-Section 69 (2), Parthership 
Act, cannut be said to relate to mere matter of pro- 
cedure, for it requires something tobe done, viz., 
registration dehors the Oourt, Section 69 (2), should 
not be given retrospective effect. The Legislature 
did not intent that inspite of s. 74 (b), the bar 
imposed by s. 69 (2), should prevail even in respect 
a bd ' 
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of. rights ot suit which were in existence when that 
section came into force. |p. 30, col. 1. 

Per, Varadachariar, J.—On the fact that the 
Legislature gave an interval of one year before s, 69 
wasebrought into opsration if cannot be said that 
tha interval cah be explained only on the ground 
that the provision must have been intended to be 
retrospective, There are other considerations which 

equired such an interv#l, particularly the necessity 
for bringing into existence the necessary machinery 
and forthe framing of rules contemplated bys. 71. 
[p. 32, cof 2.] 

[Oase-law discussed | 

Section 74 (bi, Partnership Act, saves the ‘remedy’ 
in respect of any right acquired or accrued prior 
to October 1, 1932 

Per Venkataramana Rao, -J., (contra.)\—The 
language of s. 69 (2), Partnership Act, is very 
general and will apply to all suits arising from 
contracts whetber @ntered into before the passing 
of the Act ors not; Section 1 provides that s. 6y 
shall come into force on October 1, 1933, though the 
entire Act would come. into force on October 1, 
1932. This postponement ofthe operation of the 
Section may fairly be taken as an indication of the 
intention -of the Legislature to give retrospective 
operation tosthe section. The retrospective operation 
of 8. 69 (2) is nut saved by s,74 (b). Ramakrishna 
HEY v. Subraya Iyer 30), relied on, [p. 23, 
col, 2. 

The subsequent registration of the frm will not 

-yalidate the original institution of the suit and en- 
able the plaintiffs to sustain their action. Bhag- 
chand Dagadusa v. Secretary of State (1) and Dawood 
EE reed v. Sahabdeen Sahib (2), applied. 
p. 19, col, 1. 
- Per Pandrang Row, J.—The intention of the law 
of limitation being practically to put an end to 
existing rights after a certain lapse of time, the 
reason why a new rule of limitation is applied re- 
trospectively is not because the law of limitation is 
a law of procedure but because the express inten- 
tion of the law of limitation is to destroy. or ex- 
tinguish existing rights of action after a certain 
- lapse of time. it is retrospective if it is clearly in- 
tended to be retrospective and not because 1t is 
merely a matter of procedure. {p. 27, col. 2.} 


` Por Venkataramana Rao, J.—lt is well settled 
that “ limitation is a branch of the law of procedure 
and is only a condition annexed to the enforce- 
ment of a right and does not affect the right it- 
self," Therefore, it has been held that “a statute 
Shortening or extending time within which pre- 
oe can be taken is retrospective [p. 21, col. 


+ 


Í “Per Pandrang Row, J.—The real,test is, when de- 


ciding whether a particular provision of law is to® 


be given retrospective effect or not, not whether the 
law isa law of procedure or substantive law, but 
whether the law in question affects or impairs exist- 
ing rights including rights of action which &re 
substantive rights. Where existing rights would be 
adversely affected, Courts decline to give retrospec- 
tive effect unless compelled thereto by the words of, 
the statute. |p. 27, col. z] 

Per Venkataramana Rao, J.—The law of proce- 
dure may be detined asthat branch of the law 
‘vhich governs the process of litigation. Jt is the 
law of actions-—allthe restdue js substantive law 
and relates not tothe process of Litigation, but to 
its purposes and subject-matter, Thus under ‘pro- 
cedure’ are Ccamprised all steps which a party must 
vake in order to get the aid of the Court for the 


niorcement of his rights. It, therefore, includes 
W—-3&4 2. OC, | 
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not only the steps which a party has to take after 
an action is launched ,in Court but also steps which 
he has to take before commencing it. The issue of 
a citation or a summons, *the procuring of necessary 
evidence aud such other steps in the further progress 
of the suit are all comprised in procedure which a 
party has to observe after a suit is launched, b 
there may be certain steps which he has to take 
outside Court in order to enable him to initiate 
proceedings in Oourt. The familiar instance is the 
service of notice by the plaintiff on the defendant 
as enacted by s. 80, Civil Procedure Code, The 
rule of limitation which enjoins a party to bring 
his action within a particular period is another in- 
stance [p. 20, col. 1.] 

The law of procedure deals with the process by 
which a remedy forthe enforcement of a right is 
made available. A right of suit, a right of appeal 
and a right ofdistraint are all remedies for the 
enforcement of a right and they are equally sub- 
stantive righs though remedial in nature, The law 
makes a distinction between rules of law which in 
any way impair or destroy those rights and those 
which a litigant has to comply with for availing 
himself of thoss remedial rights. The latter belong 
to the law of procedure andan enactment altering 
the procedure is always held to be retrospective 
even where the alteration tends to the disadvantage 
of one of the parties save in cases where it tends 
to destroy the right or the remedy. ([p. 22, col, 2.] 

[Case-law discussed.] l 


A. against the decree of Bub-Judge, 
Nilgiris at Octacamund, dated December 


17, 1935. 

Messrs. B. Sitarama Rao, E. Antony 
Lobo and A. Nagarajan, for the Appel- 
lants. 

Messrs. SS.  Panchapakesa Sastriar, 


K. Nanjundiah, T. K. Rajagopalan, M. L. 
Nayak and M. R. Venkataraman, for the 
Respondents, 


Venkataramana Rao, J.—This is an 
appeal from tne decree of the learned 
Subordinate Judge of Niigiris dismissing 


. the suit of éhe plaintifis which was institut- 


ed for recovery of a sum of money 
borrowed ‘from them on March 12, 1931. 
The plaintiffs were non suited on the ground 
that s. 69 2), Partnership Act was a bar 
to the maintenance of the action” as the” 
plaintifis’ firm. was not registered before 
the date bf the institution of the suit, 
namely August 2% 1934. Io appeal it is 
contended by Mr. Sitagama Kao tor the 
plaintiffs that s. 69(23 of the Act does 
not affect contracts entered into before 
the said Act came into force, that they are 
saved by s.74-(b) of the Act, that even 
assuming registration of the firm was 
necessary, the firm was registesed a month 
after the institution of the suit and the 
subsequent registration of the tirm was 
enough to validate the original institution 
of the suit, Ishallfirst deal with the 
contention based on the subsequent. 


Yegistration of the firm. It seems to me 
that this contention isnot tenable having 
regard tothe plain language of the section 
which says: “No suit to enforce a right 
earising from a contract shall be instituted” 
unless the condition mentioned therein, t. e. 
the registration of thefirm, is fulfilled. 
Therefore, the condition is a condition 
precedent to the institution of a suit. The 
word used is ‘shall’. The Privy Council 
in dealing with an analogous section 
(s. 80, Civil Procedure Code), where 
the language was almost similar, namely 
“no suit shall be instituted agaiost the 
Secretary of State... until the expiration 
ofthe two months next after the notice 


‘in writing has been delivered” remarked 


thus: 


The Act, albeit a procedure code, must be read 
in accordance with the natural meaning of its 
words. Section 80 is express, explicit and mandatory: 
na a ebang Dagadusa v, Secretary of State (1), at 
p. 2 


_ Thisis the view which has been taken 
in construing an analogous section 
[s 28 (2) Provincial Insolvency Act] 
according to which leave of the Insolvency 
Court is made a condition precedent tothe 
institution of a suit and our High Court 
has held that leave subsequently obtained 
.would not cure the initial defect and 
validate the institution of the suit : vide 
Dawood Mohideen Rowther v. Sahabdeen 
‘Sahib (2), In Chandulal v. Awad (3) 
a question arose under s. 433, Civil 
Procedure Code, 1882, corresponding to 
s. 86, Civil Procedure Code, 1908, as to 
whether a suit against a Ruling Chief 
without obtaining the consent of the 
‘Governor-General can be validated by a 
subsequent consent and 
that it could not be. In Danmal Parshotam- 
das v. Baburam Chhotelal (4) it was held 
that subsequent registration would not 
validate the original ° institution. A 
similar view was taken in Kishenlal 
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limitation on the date of the subsequent 
registration, the suit must be deemed to 
have been instituted on the date when 
registration was effected. But it is *un- 
necessary to consider whether this view 
is correct, aseven the application of thig 
rule would not help the plaintifis because 
by the date of registration the plaintiffs’ 
suit became barred. Mr. Sitarama Rao 
strongly relied on the decision in 
Rathnasamy Pillai v. Adipurnam Pillai 
(6) which was a case under s. 92, Civil 
Procedure Code, and it was held therein that 
where 9 suit was instituted without the 
leave of the Advocate-General, it could 
be validated by subsequent consent. 
From a perusal of the case it will be seen 
that the learned Judges in that case 
made it clear that their observations must 
be confined only tocases arising under 
s. 92, Civil Procedure Code: vide pp. 468 
and 469*, It may be noticed that even 
this view was not shared by other High 
Courts: vide for example Gopal Dei v. 
Kanno Dei (7). 

Mr. Sitarama Rao also relied upon two 
English cases, namely Hawkins v. Duche 
& Sons (8) and In re Shaer (9) decided 
under s. &, - English Registration of 
Business Names Act. Under that section 
itis no doubt true that no action can be 
maintained in respect ofa contract unless 
the frm is registered; but the section 
itself contained a provision that itis open 
to the Court to dispense with the said 
condition and relieve the disability. There- 
fore, once relief is granted by the Court, 
the effect will be as stated by Lord 
Hanworth, M. R. in In re Shaer (9), at 


it? was held* “p. 3571, to rehabilitate the proceedings 


from the beginning’. But no such 
provision is contained in s. 69 (2) of 
the Act; andit may be a matter for the 
Legislature and not forthe Court to grant 
a similar relief. Mr. Sitarama Rao again. 


Ramlal v. Abdul Gafur Kian ©). But in” laid some stress on the Priyy Council 


some cases the View has also been taken 
that if the suit was’ not barred by 


(1) 51 B 725; 104 "Tyd. Cas. -257; A I R 1927 PO 
176; 54 I A 338; 53M L J 8l; 25A L J 641; 29 
Bom. L R 1227; (1927) M W N 561; 46 OLJ 76; 1 
Luck, Cas, 291; 32 O W N 81; ż6 L W 809(P 0), 

(2) (1937) M W N 654; 173 Ind. Cas. 285; A I R 
1937 Mad, 667; I L R (1937) Mad. 84); (1937) 2 M 
L J 223; 45 L W 109; 10 R M550. ' 

(3) 21 B 351. 

(4) 58 A 495; 160 Ind. Oas. 277; AI R 1936 AN. 
3; (1930) AL J 1245; (19369 A LR; BR A 


4 . : 
(5) 17 L 275; 160 Ind, Cas. 513; A IR 19 
Lah. 893; 38 P LR 633:8 R L557. nee 


« *Pago of 51 B,—-[Hd], = 


decision in Mohammad Azamat Ali Khan 
v. Lalli Begum (10), decided under Pensions 
Act but that case was decided on the 
language of s. 6 of the Act which provides 
that a ivil Cvurt shall take cognizance 


cf the claim relating to a pension upon 
16) (1930) M W N 456 
(7) 26 A 162; A W N 1903, 227. 
(8) (1921) 2 K B226; 9L JK B 913; 1235L T 


671; 37 T L R 748. 

a (1927) 1 Ch, 855; 136 L T 695; 96 L J Oh. 
ae H 
(10) 8 O 422; 9 I A 8; 4 Sar. 310 (PO). 

- *Pages of (1930) MW N —([Ha.] 
{Page of (1927) 1 Dh.~[Ed.] 
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receiving a Cerlificate from the Collector, 
Their Lordships held that when the Court 
received ths certificate, it was bound to 
tale cognizance of the claim and tinding 
an” existing sui) when it received tre 
certificate, it might take cognizance of the 
“claim in that suit. It therefore seems 
tome that emphasis was laid by their 
Lordships on ‘the word “claim” and there 
isa distinetion between the claim in the 
suit and’ the suit itself. Hore the bar is to 
the institution of the suit and not to the 
cognizance of the claim. The subsequent 
registraticn of the frm will not validate 
the original institution of the suit and 


enable the pfaintifis to sustain this 
action. ° 
I shall now consider the contention 


relating to s. 69 (2) ofthe Act. At the 
outset, it may be mentioned that almost 
allthe High Courts have taken the view 
that s. 69 (2) is a bar to the maintenance 
of an acticn by an unregistered firm in 
respect ofa contract ora cause of action 
which accrued before the commencement 
of the Actif it is instituted after October 
1, 1933, the date when the s. oY (2) came 
into force: vide Kishenlal Ramlal v. 
Abdul Gafur Khan (5), Danmal Purshotam- 
das Vv. Baburam Chhotelal (4), Sourendra- 
nath Dev. Manohar De (il), Ramsun- 
dar Bhowmik v. Madhusudhun Deb 
. Nath (12:, Shazid Khan v. Darbar 
Babu Kuthi (13), Catholic Sangham 
v. Ravivarma (14), Varadarajulu Naidu v. 
Rajamanickam Mudaliar (15), Sun- 
dararaja lyengar v. Mannasami (16) snd 
Firm of Syed Ibrahim Sahib v. Gurulinga 
Iyer (17). Tne view taken in all these 
cases is thats. 69 (2) enacts a rule of 
procedure audit is not controlled by 
8. 741b) of the Act. In Catholic Sangham v. 
Kavicarma (14) at p. 4204, Lstated the effect 
of 3. 69 (2) hus: 

, , there is no doubt thatthis section 
of procedure. It imposes a 
enforcement of a right and does not affect the right 
itself. being an enactment relating to piovedare 


(11) 62 O 213; 153 Ind. Cas. 671: AI R1931G 
754; 39 O W N 67; 7 RO 396, oe 

3 . 7 yi NI, 640 LJ 554, 

( ab. 810; 166 Ind. Oas. 32; AIR 1937 
Pat. 16; 17 P L T 713; 3 B R1ey; g"RP 29a. j 

(14) A IR 1937 Mad. 419;171 Ind. Cas. 82l; 45 L 
W 276; (1937) M W N 340; 10 R M 400. 

(15) Q337) 2 M L J 273; 176 ind. Cas. 916; AIR 
1937 Mad, 767; (1937) M W N 754; 11 R M 193, 
fone. oe nish tn ote Ind, Cas, 688; A IR 

ad. 528; : °W N 320 12): I 2g: 
oa ) (2); 15 L W723 

(17) (1937) 8M LJ 717; 175 Ind, Cas. 811; AI R. 
1938 Mad. 185; 11 RM 3; (1937) M WN 1056. 
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it will apply to pending actions as well as to 
future actions. Tho Legislature to avoid hardship, 
provided that s. 69, cl (2,eshall come into force 
on October 1, 1933. This provision is also a clear 
indication that the enactment is intended to be 
retrospective.” . 

It was also pointed ont therein that all 
actions brought after October 1933 should 
be governed by thessaid provision and that 
8.71(b) was only intended to sive pending 
legal proceedings from the bar of s. 69 (2) 
and not future proceedings. This view 
is canvassed by Mr. Sitarama Raoon the 
ground that the right ofa suit is a substan- 
tive Tight and therefore, a right vested 


in the plaintiffs on the date of the Act, 
that any restriction placed thereon 
would affect that right and that s. 69 
(2) must be deemed to be a provision 
affecting a substantive right, that in 


accordance with the general rule of law 
governing the construction of statutes an 
enactment affecting a substantive right 
cannot beheld to be retrospective and 
that this provision is made clear by the 
Legislature by enacting s. 74 (b), In 
support of this position he relied on 
Colonial Sugar Refining Co., Lid. v. Irving 
(13), In re Vasudevasamiir (19), Sardar Ali 
v. Doliluddin Oshagar (20) and Raja of 
Pithapur v. Venkatasubba Rao 21). Before 
examining the soundness of the contention, 
it is necessary perhaps to explain what is 
meant by procedure and to determine 
whether s. 69 (2) enacts a rule of procedure 
or enunciates a condition which affects a 
substantive rigat. Though itis not possible 
-as Salmond points out, to state with precision 
the exact nature of toe distinction between 
substantive law and the law of procedure, 
estill the di8tinction is marked. As stated 
by him : 
“the law of procedures may be definel as that branch 
of the law which governs the process of litigation. 
It is the law of actioas —all the resid@e is substantive 


- lawandrelates not to the process of litigation, 
but to its purposes and subject-matter; Salmond 


condition for thee on Jurisprudgnce,*pp. 499 and 496." 


He further amplifies by observing that: 

“The substantive law defines the romedy and the 
right, “while the law ofprocedure defines toe modes 
and conditions of the applicatitn of the one to the 
other : p. 497." ‘ 

Holland in his book on Jurisprudence 


j : (18) (1905) AO 369; 74 L J PO 77; 92 L T738; 21T 
Si 


(19) 52 M 361; 115 Ind. Gas, 811; A IR1929 Mad, 
381; 56M L J 369; (1929) MW N57; 29L W 390 


S B) 
(20) 56 O 512; 113 Ind. Gas. 49; A I R 19238 Oal, 
640; 48 O L J 150; 32 OW N 1130;480 LJ 150 


(S B). 

(21) 39 M 615; 30 Ind. Oas. 94; A I R 1916 Mad. 
912; 29 M LJ i; 18M LT 67; 2 L W 161; (1915). 
M WN 527, 


. rÉ 2 # 
< 20 
explains the scope of adjective law thus: 

“A remedial right is in itgelf a mere potentiality 
deriving ali its value from the support which it can 
obtain from the power cf the State, The mode in 
which that support may be secured, in order to 
the realization of a remedial right, is prescribed by 
“hat department of law which has been called 
‘adjective’ because it exists only for the sake of 
substantive law’ but is probably better known 
as ‘procedure.’ in the exceptional cases in which 
an injured party is allowed to redress his own 
wrong, adjective law points out the limits within 
which such self-help is permissible. In all other 
Cases it announces what steps must be taken in 
order duly to set in motion the machinery of the 
jaw Courts for the benefit either of a plaintiff or of 
a defendant: Pages 35s and 469, Edition 14, 1924,” 

Wharton in nis Law Lexicon explains it 
thus: “Lhe mode in which successive steps 
in litigation are taken.’ Thus it will be 
seen tuat under ‘procedure’ are comprised 
ail steps which a party must take in order 
to get the aid of the Uourt for the enforce- 
ment of his rights. It therefore includes 
not only the steps which a party has to 
take after an action is launcned in Court 
but also steps which he has to take before 
commencing it. ‘Ihe issue of a citation or 
a Summons, the procuring of necessary evi- 
dence aud such other steps in the further 
progress of the suit are all comprised in 
procedure which a party has to observe 
afier a suit is launched, but there may be 
certain steps which he has to take outside 
Court in order to enable him to initiate 
proceedings in Court. ‘he familiar instance 
18 tue service of notice by the plaintiff on 
the defendant as enacted by s. 00, Civil 
broceaure Ucde, by s. 350, District Muni- 
cipalitics Act. 'Tue rule Of limitation waich 
enjoins a party tu bring his action within a 
pallicular period is another instance. As 
obseived in Muon v. Durden (24: 

“The:e is a material difference when an Act of 
larlhament is dealing with a right of action already 
vested, Dot intended to be taken away, and when 
it 18 dealing with mere procedure to iecover those 


Tights which if may be quite, reasonable to regu- 
late and*alter.” 


the right of action does not constitute a 
title to keep all the” consequences of the 
right as they were befpre. Section 69 (2) 
does not afiect the right of action; at only 
prescribes that a Copaon is to be performed 
beloie a party Seeks the aid of the Court 
for giving bım relief in respect thereos, 
Under s. dU, Civil Frocedure Vode, no suit 
Can be insiututed unless notice has been 
selved on the becretary of State. This 
becuon has beeu held to enact arule of 
procedure viae Mulla’s.Commentary, p. 744). 
‘Lhe Frivy Council in Bhagchand Daguausa 
v. Secretary of State (1) at p. 144 reiers 

ezz} \lt4b) 2 EX. zx; 12 Jur, 138; 76 R R479. 
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to itas “a statutory provision as to pro" 
cedure.” In Brouks y. Bockett (23) the facts 
were these: Before 6 and 7 Victoria, 
Chap. LXXIII, a solicitor was entitled to 
bring an action for work done outside Qeurt 
immediately the work was done but s..37 
of tne Act provided that no solicitor shald 
commence Or maintain any action or suit 
until the expiration cf one month after he 
shall have delivered a bill in the*manner 
provided for therein. Tne Act was passed 
in 1813 but the work in respect of whicn the 
action was brought was cumpleted before 
1840. It was algo evident that tne bill was 
delivered before that date but no bill ‘was 
delivered aliter the date» wuen the Act 
came into force and before thesection was 
brought. Lord Denman, U. J. observed that 
according to the Act a bill delivered before 
1940 would not besutficient because such 
a bill was not taxable before the Act, 
whereas ou the other haad after the Act 
the bill was taxable and a defendant might 
insist upon such taxation that the Act 
distinctly provides that no attorney shall 
commence or maintain any action until he 
has delivered the bill after the Act and 
waited for a month.and that the Act was 
retrospective and as there was no delivery 
within the meaning of the Act the action ` 
failed. “Thus thouga tue cause of action to 
institute a suit accrued before the Act, yet 
the condition prescribed tor instituting the. 
Buit was held to apply on the principle 
that the condition related only to procedure. 
‘he observations of Lord lisner in Coburn 
v. Colledge (24) at pp. 7Uo and 7Uv* on this 
section (8s. sê) bring out clearly what is 
Ineant by a rale of procedure and they are 
to this eflecs: 


“Before any exactment existed with regard’ to 
actions by solicitors for their custs, a solictor stood 


An the same position as any other person who has 


done work tor another at his request and could 
Sue as soon as the work which he was retained to 
do was tinished without having delivered any 


e Signed bill ot “costs or waiting tur any time alter 


the delive:y of such a bill. ‘hen ta wha: extent 
does the statute alter the right of the solicitor in 
such a case and does the alteration made by it 
@iiect or alter the cause of action? It takes away 
ro doubt the right of the solicitor to bring an 
action directly the work is done, but it does not 
take away hy right to payment fur it, which is the 
cause ot action. ‘he statule of limitations itself 
does nut affect the right to payment but only 
aects the procedure for enforcing 1: in the event 
of dispute or refusal to jay. Similarly l think s. §7 
ot the delicitors Act, Joad, deals not with she right 

¢ z 


(2d) (18,4) 9 Q B $47. 

(24) 997) 1 Q b 708; 66 LJ QB 462; 76 L T 
60s; 46 WK 4.8. < 
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of the solicitor but with the procedure to enforce 
that right. It dozs not provide that no solicitor 
shall ehave any cause of action in respect of his 
costse or any right to be paid till the expiration of 
a month from his delivering a signed bill of costs, 
but merely that he shall not commence or main- 
tain any action for the Yecovery of fees, charges or 
disbursements until then. It assumes that he has 
a right to be paid the fees, charges and disburse- 
ments, buf provides that he shall not bring an 
action to enforce that right until certain prelimi- 
nary requirements have been satijafied.” 

The principle of this decision was applied 
and followed by our High Court in a case 
reported in Muthiah Chettiar v. Ramaswamy 
Chettiar (25). In that case the facts were 
these. Under s. 7, Rent Recovery Act, 

no suit brfught and no legal proceedings taken 
to enforce the terms of a tenancy shall be sus- 
tainable unless pattas and muchilikas have been 
exchanged....... " 

But this condition was done away with 
by s. 77, Madras Estates Land Act, which 
enacts that: 

‘At any time after an arrear of rent bas become 
due, the landlord may institute a suit before the 
Oollestor for the recovery of the arrear, ” 

A suit was instituted for arrears for F'aslis 
1315, 1316 and 1317 which accrued due 
before the Estates Land Act came into 
force. The plea was taken that under s. 7, 
Rent Recovery Act, the action was not 
sustainable. It was overruled by Sundara 
Aliyar and Sadasiva Ayyar, JJ. on the 
ground that s. 7 only enacted a rule of 
procedure and at the time the suit was 
brought, it was no longérin force. Both 
the learned Judges dissented from G. Lee 
Morris v. Sambamurthi Rayar (26) and in 
the course of the judgment, Sundara 
Ayyar, J. observed thus: 

Did s. 7 of Act VIII of 1865 affect the landlord's 
right to the rent? In my opinion, it did not. It 
merely imposed a condition which the landlord 
was bound to fulfil if he wished to institute a suit 
for its recovery or to take legal proceedings to 
compel its payment.....-.In so far as it related 
to the recovery of it through Court, it åndoubtedly 
belonged to the region of processual lawe" 

A similar view was taken by Subramania 
Ayyar and Benson, JJ. in an unreported 
ease (8. A. No. 1491 of .1897) referred in 
Kumarasam Pillai v, 
Board of Tanjore (27) ab p. 25u*. The 
learned Judges therein pointed aut that the 


. oXChange of patia and muchilika or tender 


of patta was a condition imposed by law 
ag a necessary preliminary to the fillng of a 
bb is well-eetiled that “limitation is 
a branch of the law of procedure and is only 

(25) 25 M L J 205; 20 Ind, Cas. 689; (191D MW N 
618; 14 M L T 70? 


(66M HO R 122. 
(27) 22M 248. e s 
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a condition annexed to. the enforcement of 
a right and does not affect the right itself.” 
Therefore it has been held that a statute 

shortening cr extending time within which ° 
proceedings can be taken is retrospective. 
As an instance of a statute shortening the 
time may be mentioned the case in The 
Ydun (28). In respect of a cause of action 
which accrued before the Public Authorities 
Protection Act came into force, the question 
arcse whether the period of limitation 
prescribed by thesaid Act, is applicable. 
The said Act came into force on January l, 
1294. The default in respect of which the 
suit was instituted occurred in September 
1893 and the suit was institated in 189s; 
but under the Act, the action must be 
commenced six months -after the default 
complained of. So on the date of the Act 
there was only a period of one month or 
so, that was available if the period of 
limitation of six months were held to apply. 
But it was contended that the cause of 
action accrued before the Act and the 
period of limitation provided by the Act 
should not be made applicable. This con- 
tention was overruled and the action was 
held to be barred on the ground that it 
was not brought within six months after 
the matter complainedof. Sir F. H. Jeune 


observed as follows :— 

“It is clear that what must be taken to be an 
improvement in procedure is not considered as 
interference with a vested right of those who 
would have preferred the procedure to remain in 
its unreformed condition.” 

This view was endorsed by the Court of 
Appeal. As an instance of a statute extend- 
ing the time,may be mentioned, the case in 
Rex v. Chandra Dharma (29). In that case, . 
a prosecution was launched under s. 9, 
sub-a, 1, Uriminal Law Amendment Act, 
1835, for an offenge committedon July 15, 


1901. Under that Act the prosecution should ® 


have been launched within three months 
after the cémmission ‘of the offence, but by 
the Prevention of Cruelty to Children Act, 
1904, which came into force on October 1, 
1904, the period of limitation was extended 
from three months to six months, It was beld 
jhat though the prosecution was commenced 
on December 27, 1901, more than three 
months after the date of the commission 
of the offence, by virtue of the later Act 
the prosecution was sustainable. Ohannel, J. 


there observed : ° 

“An egiteratiom of the time within which they 
might be prosecuted, whether by extension or diminn- 
tion, wag a matter of procedure only.” = 

(28) (1899) LR P D 236; 81 L T 10;8 Asp. M O 551. ° 
68 L JP 101.' ; 

(29) (1905) 2 K B 335; 74 L JK B450. 
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But an exception hag been made in cases 
where the alteration in preeedure would have 
the effect of destroying a right of action, 
that is, if before the new Act came into 
operation the time. fixed by it had already 
expired and would have prevented the 
plaintiff from enforcing his right, the new 
Act would not be considered as retrospec- 
tive. It is this principle that was applied 
in Ramakrishna Chetty v. Subraya Iyer (30) 
and Raja of Pithapurv. Venkatasubba Rao 
(21). In those cases the suits were for 
arrears of rent and on the date they were 
brought more than three years had elapsed 
after the rent became due and they were 
dismissed on the ground that they must 
have been brought within three years as 
prescribed by ss. 210 and 911 and Art. 8 
of the Schedule to the Est: tes Land Act. 
But for this Act, they would have had six 
years from the date when the rents accrued 
due and the -uits would have been in time. 
It was held that as by the time the 
Estates Land Act came into force, the three 
years period had run out, the rule of limit- 
ation prescribed by this Act should not he 
held to be retrospective. This position is 
well cet out in Gopeshwar Pal v. Jiban 
Chandra (31), at p. 1141* thus: 

_ “The law as amended may regulate the procedure 
insuits in which the plaintiff could comply with 
its provisions, but cannot govern suits where such 
compliance was from the first impossible, T'he effect 
of it is to regulate, not to confiscate. There are thus 
two positions: where iu accordance with its pro- 
visions a guit could be brought after the passing of 
the amendment, it may be that the amendment would 


apply, but where it could not, then t 
would have no application,” / he amendment 


In the Full Bench decision in Ganga Sahai 
v.Krishan Sahai (32),the dlistiiouion between 
the right and the relief and the process to 
be adopted for getting relief is well brought 
out. In that. case a question arose as to 

ethe maintainability of a suit for foreclosure 
of a mortgage by conditional sale executed 
on July 3, 1877, when Regulation XVII 
of 1806 was in full forces, instituted after 
the Transfer of Property Act came into 
force which repealed the said Regulation. 
Under s. 8 of the said Regulation, no 
mortgage can be foreclased without the 
Service of one year’s notice upon the mort- 
gagor in the manner provided therein. 
Objection was taken that the conditions 
mentioned in the Regulation not having 
been complied with, the suit was not 


(30) 38M 101; 18 Ind. Cas. 64: 
TNO a gan Wan eau on 
. ð; 24 In . 37: : 
~806;°19 0 1. J 549180 w Neu AT R I914 Oal; 
(32) 6 A 262; A W N 1884, 79 (F B). 
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maintainable, This contention . was te- 
pelled on the ground, that the provisions 
of ss. 7 and 8 of Regulation XVII * of 
1806 prescribed only a procedure and no 
perscn can have a vested right in procedure. 
An argument was adtanced based upon 
s. 2, Transfer of Property Act, which pro- 
vided that nothing contained in the Act 
shall be deemed to affect. any right or 
liability arising out of a legal relation 
constituted before the Act came into force, 
or any relief in respect of any such right 
or liability and therefore it must be taken 
that the previous provision must be deemed 
to have been unaffected by the Act In 
dealing with this contention Oldfield, J. 
observed thus: 

“There is no vested right to have recourse to a 
particular procedure for enforcing a contract; such 
a right cannot be claimed by the parties to a mortgage 
as being in any sense a right to which arises out 
of the legal relation of a mortgagor and mortgagee. 
To alter the procedure involves no breach of their 
contract. 

Their rights and liabilities under their contract 
and the relief they are entitled to in respect of such 
rights and liabilities, are different things from the 
procedure necessary to enforce such rights, liabilities 
and relief. Andalthough the procedure for redemp- 
tion and foreclosure of mortgage by conditional sale 
has been altered, it can scarcely be said that the 
mortgagor has been injuriously affected by the 
change. The regulation prescribed certain minis- 
terial proceedings to be taken, under which a year 
was allowed to the mortgagor to pay the debt, 
before a suit could be brought for possession, or to 
obtain a declaration of absolate title, whereas the 
present Act has done away wiih the preliminary 
proceedings, and allows the mortgagee to bring a 
suit for foreclosure.” 

Dealing with “a similar set of facts, Tre- 
velyan. J. ina Full Bench case in Bhobo 


e Sundari Debi v. Rakkal Chander Bose (33), 


at p. 589* remarked thus: 
“There is, I think, a clear distinction between 
relief and the mode of procedure for obtaining such 
relief. The relief remains unaffected by the change 
of the procedure. The rights and liabilities of the 
mortgagor and mortgagee, and the relief in respect 
eof such rights afd liabilities, are the same under the ' 
Transfer of Property Act as they were, before. A 
different procedure for enforcing such rights and 
obtaining such. relief has, however, been adopted. 
Tive procedure for enforcing a right is no portion 
of that right, nor does it alter or affect it.” ; 
On an examination of the above cases 
and other’ decisions on this branch of the 
law, itis fairly clear that the law of pro- 
cedure deals with the process by whicha 
remedy for the enforcement of a right ise 
made available., A right of* sult, a right of 
appeal and a right ‘of distraint are all 
remedies for the enforcement of a right and 
they are equally substantive rights thouga 
remedial in nature. The law makes a dis» 
(33) 12 O 583 CF B). 
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tinction between rules of law which in any 
way impair or destroy those rights and those 
whjch a litigant has tocomply with for 
avgiling himself of those remedial rights. 
The latter belong to the law. of procedure 
end an enactment gltering the procedure 
is always held to be retrospective evan 
where the alteration tends to the disad- 
vantagé of one of the parties save in cases 
where it tends to destroy the right or the 
remedy. The cases relied on by Mr. Sita- 
rama Rao do not enunciate any principle 
which is in conflict with the principles 
above indicated. There are two cases on 
which Mr. Sitazama Rao laid considerable 
emphasis., The firstis the casein Colonial 
Sugar Refining Co., Ltd. v. Irving (18) where 
with reference to a pending action a right 
of appeal to the Privy Council which was 
available on the date when the Act was 
instituted was taken away and a right of 
appeal was given to the Chief Court of the 
Common Wealth of Australia. Lord Mac- 
raghten observed thus : 

“To deprive a suitor in a pending action of an 
appeal to a superior tribunal which belonged tohim 
as of right is a very different thing from regulating 
procedure. In principle, their Lordships see no 
difference between abolishing an appeal altogether 
and transferring the appeal to a new tribunal........9 

Here, the right of appeal to the Privy 
Council as a superior tribunal ig taken 
away and -there is thus a deprivation or 
destruction of a vested right. The other 
case relied on by Mr. Sitarama Rav is a 
Full Bench decision in In re Vasudeva- 
samiar (19). There the question was whether 
the amendment of cl. 15 of the Letters 
Patent which cime into force on J anuary 31, 
192%, by which no second appeal can be 
filed without the leave of the Judge who 
gave the decision against which appeal 
` is sought to be preferred will apply to a 
pending appeal. The learned Judges who 
delivered the judgment in thaf cage were 
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and the rightis thys affected. As Rankin, 
C. J., observed, “an jntention to interfere 
with a substantive right to impair or imperil 
it, cannot be presumed”: vide Sardar Ali V, 
Doliluddin Oshagar (20), at p. 517*. It is 
thus clear that s. 69 (2) enacts only a rule 
of procedure ; the rights under the contract 
are not taken away; the remedy by way 
of a suit is also not taken away ; the relief 
obtainable has not been interfered with; the 
condition imposed is the one which a 
party can comply with and the remedy by 
way of asuit is thus not imperilled in any 
way. 

The very cases relied on by Mr. Sitarama 
Rao also lay down the Proposition that the 
provision of a statute dealing with a matter 
of procedure will have restrospective effect 
unless that construction is textually inad- 
missible: Delhi Cloth and General Mills Co. 
V. Income-tax Commissioner, Delhi (34). They 
also lay down a further proposition that the 
provisions which touch a rightin existence 
at the passing of the Acs are not to be 
applied retrospectively in the absence of 
express enactment or necessary intendment. 
Therefore if the necessary intendment of 
the statute is that it ought to be applied 
retrospectively, the Court is bound to give 
retrospective effect to it. The language of 
s. 69 (2) is very general and will apply to 
all suits arising from contracts whether 
entered into before the passing of the Act 
or not. Section L provides that s. 69 shall 
come into force on October 1, 1933, though 
the entire Act would come into force on 
October 1, 1932. This postponement of the 
oparation of the section may fairly be taken 
as an indjeation of the intention of the 
Legislature to give retrospective operation 
to the section : vide Ramakrishna Chetty v. 
Subraya Iyer (30), at pp. 104 to 1077 and 
the English cases referred to therein. Bat 


Mr. Sitarama Rao contends that by Virtue e 


' of the opinioa that the prhicifle laid down, of s. 74 (b) of the Act, it must be taken that 


in Colonial 
would apply to’ the case on the 
at the institution of the suit would 
y with it the implication that al} appeals 
wn force were preserved to it through 


supported on the ground that 
mo is one which a litigant 

wis dependent upon 
ney in whom is 
0 give leave or 


, put in peril 


f its career. The daecision CaNe 


Sugar Refining Co., Ltd. y. the Legisature did” not intend to give a 


retrospective operation to the section. Sec- 
tion 74, cls. (a) and (b) are to this effect : 
a) Any right, title, interest, obligation, or liabi- 
lity already acquired accrued, or incurred before 
the commencément of this Att, or (b) any legal 
proceeding or remedy in respect of any such right 
title, interest, obligation or liability, or anything 
done or suffered before the commencement of this 
Act.” 
-(34)-9 L 281; 106 Ind. Cas, 156; AI R 1927 
PO $10, 54I A 421; £O W N 1003; 8 PL T, 
791; 25 A LJ 964; 5 M L J 819; 47 OLS 1; 
30 Bom. L R60; 1 LT 40 Lah. i; 320 WN 
237; 29 PL R37; (4928) M W N95; 27 L W 179 


(PO). ee 
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Clause (a) deals with “what are called 
strictly substantive rigbts, that is rights 
arising out of certain legal relationship 
hetween the parties; and cl. (b) deals 
with what are known as remedial rights 
which law gives for the enforcement of 
or .redress fcr the infringement of such 
rights. Therefore, what s 74 lays down 
is that “nothing in this Act shall affect 
or bé deemed to affect” those rights; that 
is a.right to sue cr institute a legal pro- 
ceeding or a right to any remedy will 
not be affected by the Act. The section 
does not deal with the process or the 
procedure for the enfcrcement of the 
sajd right orremedy. The process by which 
the .remedy is made available is not 
the ‘same ‘asthe remedy. What is contem- 
plated is that the right to institute a suit 
of to enforce any other remedy in respect 
of a contract available to a party at the 
date when the Act came into force will 
not ‘be affected. But if a legal proceeding 
has already been commenced, it would not 
be affected by s. 69, cl. 2. It appears to 
be the intention of the Legislature that the 
retrospective operation whichis given to a 
tule of procedure should not be extended 
to legal proceeding pending on the date 
of the Act. As explained by mein Catholic 
Sangham v., Ravivarma (14), the words 
‘remedy’ may be taken to be a compre- 
hensivé term as including a right to sue 
or any other remedy without resorting to 
Court, for instance, a right to sell pledged 
goods, a seller's lien and right of re-sale 
of. goods. But for this enactment, it may 
be that even pending legal proceedings 
would have been affected: wide» Kimbray 
v. Draper (35). If the intention was not 
to affect.even legal proceedings not begun 
in respect of such contracts, the Legislature 
would have provided in s.-74 a provision 
Zimilar to the one they did in respect of 
the repeal of an anactmgnt, vie., any legal 
proceeding or remedy may be instituted 
or continued asifthe Act had not been 
passed: [cf. s. 6, gl. (e), General Clauses 
Act]. I am, therefore, of the opinion that 
the action is barred by s. 69 (2) of the 
Act and it is not saved by s. 74 (b) of 
the Act. The suit has, therefore, been 
rightly dismissed by the Courts below. 
I would, therefore, dismiss the appeal with 
costs. 


Pandrang Row, J.—This „appeal. is 
from the decree of the Subordinate Judge 
mos 
° (85) (J88) 3 QB 160; 9 B& B 80; 
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of the Nilgiris at Ootacamund, dismissing: a 
suit for the recovery of Rs. 9,000 due ona 
promissory note executed cn August 12,1981. 
A payment had been made on August 23,1931, 
and the suit was filed on August 23, 1934 
The claim was in resapeet of money due to® 
the plaintiff firm, and tha! firm was actually 
registered abcut a month after the syit was 
instituted, namely on September 22, 1934, 
In the original written statement, the defen- 
danis did not take any objection to the 
maintainability of the suit. But about a 
year later, namely in November 1935, they 
raised the objection that the suit was not 
maintainable by reason of *the provisions 
of s 69, cl. (2), Partnership Ac? of 1932. 
This preliminary objection alone was decid- 
ed by the Court below, and the suit was 
dismissed on the ground that the preliminary 
objection was gcod, the lower Court holding 
that the registering of the firm about a 
month after the instituticn of the suit could 
not date back to the institution cf the 
suit, and would not. overcome, the bar 
imposed by s. 69 (2), Partnership Act. It 
seems to me that it is.not necessary to 
decide whether the effect of the subsequent 
registration will relate back tothe institution 
of the suit, unless it is found that s. 69 
(2) applies tothe present suit. ‘This does 
not mean tbat I differ on this point from 
my learned brother, but I prefer not to 
decide it because I am of opinion that 
s. 69 (2) does not apply to the present 
suit and that the present suit is expressly 
saved by the saving clause in the Partner- 
ship Act, namely s. 74. It is on these 
points that I have to differ from my learned. 
prother. ; . 

No doubt, there are several decisions of 
several High Courts which support the view ` 
which has commended itself to my learned 
brother. Itis enough to refer to the earliest 
of these, as the others merely follow it . 
more or less, ° viz., Sourenaranath De v. 
Manohar De (i1). The decisicn’ therein. 
appears to be based mainly on two English: 
cases, namely Reg. v. Leeds and Bradfor 
Railway Co. (36) and Kimbray v. Dra 
(35). I- do not think these two degi 
have remained unquestioned. Re, 
and Brandford Railway Co, 
the earlier decision in 











the suggested ey; 


(36) (1852) 18 Q 
(37) (1828) 6 Bin 
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cable, and cannot be enunciated as an undoubted 
rule of construction,” 
the ‘suggested exception’ being that where 
the Legislature provides in the statute a 
certain period of time within which proceed- 
ings respecting antecedent injuries might be 
taken before the propèr tribunal, the sta- 
sute must thereafter be given a retrospec- 
tive operation. It was this consideration 
that prevailed .in Sourendranath De v., 
Manohar De (11) and in fact the very words 
used in Reg v. Leeds and Bradford Railway 
Co. (36), were quoted therein; it was held 
that the suspension of operation fora year 
so far as s. 69, Partnership Act, was concern- 
ed is to be taken, ; 

“as an intimation that the Legislature has provided 
that as the periodof time within which proceedings 
respecting antecedent damages are injuries must be 
taken before the proper tribunal.” 

I may add that Kimbray v. Draper (35), 
was a case concerned with a new provision 
made in an Act for security for costs. It 
purported to follow the earlier decision in 
Wright v. Hale (38), though doubts were 
expressed about it both by Oockburn, 
0. J. and Blackburo, J. The latter case 
appears to be the first casé in which the 
exception tothe general rule of not giving 
rétrospective effect to statute so as to affect 
or impair existing rights was laid down, 
namely, thatthe rule need not be applied 
where tbe statutory provision is a mere 
matter of procedure. This case, Wright v. 
Hale (18); is the first case in which the rule 
was enunciated that where an enactment 
merely affects procedure and does not extend 
to rights of action, the general rule of not 
giving retrospective effect to statutes so as 
to affect or impair existing rights does not 
apply. It must be remembered that 
that was a casein which the question that 
arose was one relating to costs. 
used by [Follock, C. B. in that case show 
what exactly he had in mind when he refer- 
red to the matter before him asa matter of 
procedure. -Hesaid : 

“T have always understood that there isa consider- 
able difference between laws which affect vested 
rights and those laws which merely affect the prot 
ceedings of Courts ; as for instance, declaring what 
shall be deemed good service, 
criterion to the right of costs, how much costs shall 
be paid, themanner in which witnesses shall be 
paid, or what witnesses the parties shallbe entitled 
toand so on... I1do not think a matter of that sort can 


b& called a rightin any sensein which Lord Coke 
in his lfAstitutes has bpoken of rights.” 


If by mere matter ef procedure is meant 
only matters of this kind, no difficulty can 
possibly aris®. The difficulty arises when 


(38). (1860) 6H & N 227 30L J Ex. 40; 6 Jur. 
(Ns) 1212;3 LT 444; 9 WR 107. 4 
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an elastic word of indefinite and uncertain 
import such as ‘procedure’ is used in an ex- 
tesded sense and aseparate rule of law 
is laid down that where a statute relates, 
to procedure, it can be given retrospective 
operation, as distinct from the general rule 
thatretrospective effect should not be un- 
necessary given toa statute so as to affect 
existing rights. It is really incorrect in my 
opinion, to say that these two rules are dis- 
tinct, or that the former constitutes an 
exception to the latter. There is only one 
ruje,the rule based on the foundation that 
the Legislature shall not be presumed to 
take away or impair existing rights; and 
when in matters of strictly so-called pro- 
cedure retrospective operation is given, it is 
because there is no right in a matter of 
procedure which any person can have and 
which he can enforce as against any one 
else. This aspect of the matter has been 
dealt within Ramakrishna Chetty v.- Sub- 
raya Iyer (30), at p. 304* as follows : 

“It is well-established principle that unless the 
terms of a statute expressly so provide or neces- 
sarily require it, retrospective operation will not be 
given toa statuteso as to affect, alter or destroy any 
vested right: Sees, f, cl. (e), General Clauses Act 
and s. &,cl. (e), Madras Act Iof 1891. For, to do 
so would result in great injustice and it would be 
presumed that the Legislature did not intend to dep- 
rive any person of a right previously vested in him. 
The generel rule that statutes relating to processual 
law have retrospective operation is as much subject 
to this important qualification as statutes dealing 
with substantive rights, The question whether a per- 
son ig entitled to maintaina particular action orto 
do soin a particular form and what defences are 
open fo the defendant cannot be affected by any 
tatute passed after its institation,” 


Then the learned Judge goes on to quote 
from the decision of the Privy Council in 
Colonial Sugar Refining Co., Ltd. v. Irving 
(18), a case which requires full consideration 
for the purpose of the present question. The 
facts of that case were that a.certain suit 
was pending wher the Judicature Act of 1903 
became law, the Act having received the 


“Royal Assent on October 25, 1903; the writ 


in the action had been issued in the ‘previous 
year but judgment was not delivered till 
September 4, 1903, that isto say, a few days 
after the Judicature Act „had come into 
force. The Judicature Act by ss. 38 and 39 


*practically substituted the previous right 


which a litigant had of appealing to the 
Privy Council by a right of appeal to the 
High Court of Australia. It was held that 
though the judgment} had not been delivered 
in tke case before the new Act came into 
force, the new Act did not apply and that 
the litigant’s right of appeal to the Privy | 


*Page of (1913) M. W. N—|Ed] 
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Council continued to exist inspite of the 
new Act. The judgmert in the case was 
delivered by Lord Macnaghten and the 
principal portion of the judgment at p. 352* 
is as follows : 

* “ag regards the general principles applicable to 
the case, there was no controversy. On the one 
hand, it was not disputed that if the matter in 
question be a matter of procedure only, the peti- 
tion is well-founded. On the other hand, if it be 
more than a matter of procedure, if it touches a 
right in existence at the passing of the Act, it was 
conceded that, in accordance with a long line of 
authorities extending from the time of Lord Coke 
to the present day, the appellants would be enti- 
tled to succeed. The Judicature Act is not retros- 
pective by express enactment or by necessary 
intendment. And, therefore, the only question is, 
was the appeal to His Majesty in Council a right 
vested in the appellants at tne date of the passing 
of the ‘Act, or wasit a mere matter of procedure ? 
Tt seems to their Lordships that the question does 
not admit of doubt. To deprive a suitor in a 
pending action of an appeal toa superior tribunal 
which belonged to him as of right is a very 
different thing from regulating procedure. In prin- 
ciple their Lordships see no difference between 
abolishing an appeal altogether and transferring 
the appeal to a new tribunal, In either case, there 
is an interference with existing rights contrary to 
the well-known general principle that statutes are 
not to be held to act retrospectively unless a clear 
intention to that effect is manifested.” 

The words used by Lord Macnaghten, 
namely “touches a rightin existence at the 
passing of the Act” and “interference with 
existing rights” clearly indicate the broad 
scope of the rule which protects existing 
rights not only from destruction but also 
from any diminution or injury. It was not 
seriously disputed before us that if a statute 
destroyed an existing right or even placed 


an onerous condition upon it, it would not 


be given retrospective effect unless the 
statute was clear on the point and no other 


interpretation of the statute wis possible.” 


Though questions of Imitation and ques- 
tions relating to the law of evidence are 
treated in some respects as branches of the 
alaw of ,procedure, neverthéless, it has been 
found necessary by Courts not to apply 
the scecalled rule that law8 of. procedure 
are retfuspective to cases where existing 
rights are altogether taken away or bur- 
dened with an ‘enerous condition. It is 
not necessary tor me to refer to all the 
cases on the point, some of which have 


been referred to by my learned brother ° 


in his judgment. It is enough to refer 
to the cases dealing with the new condition 
of obtaining leave of Court for the filing of 
a second appeal namely In re Vasudeva» 
samiar (19) and Sardar Ali v, Doliluddin 
Oshagar (20). It was, however, argued that 
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where the condition imposed newly’ by 
statute on the right of suit is one that can 
be easily performed by the intending 
plaintiff, there is no justification or regson 
for not giving effect to the new statute 
even as regards existing rights of action. Ip 
the first place, it is dificult in principle to 
draw a clear line between onerous condi- 
tions and light conditions. Secondly, the 
general rule of law is not only that exist- 
ing rights should not be taken away or 
seriously affected, but should not be affected 
or impaired. Questions of degree do not 
arise in a matter like this and, in my opi- 
nion, it would be indefensjble in principle 
io introduce an element of uncertainty ina 
rule of law which is of general application. . 

It seems to me that the real foundation 
of the fundamental rule of law common to 
all civilized nations against giving retros- 
pective operation to statutes su as to affect 
existing rights is the rule of justice which 
regards all deprivation or impairment of 
exisling rights as prima facie wrong, and 
the consequent presumption that the Legis- 
lature which aims to promote the ends of 
justice sould not be presumed to bring 
about an injustice of this kind unless the 
intention to do so is clearly expressed or 
unless such an inference is inescapable by 
reason of the words uged by the Legisla- 
ture. I do not think the injustice done in 
ay case would become necessarily less when 
the injury to existing rights is the result 
of the operation of a new rule which may 
be said merely to relate tc procedure. 
“Procedure”, as I have already said, is a 
word of uncertain and indefinite import. 
Writers of text books on jurisprudence 
have hardly succeeded in defining exactly 
what “procedure” is, or where procedure 
ends and substantive law begins. Some 
jurists prefer to call “procedure” as “adjec- 
tival law” because its object is to aid and 
protect the, rights given by substantive: 


elaw, and it exists only for the sake of sub- 


stantive law. Holland in his book on Juris- 
prudence, Edn. 11, at p. 355, attempts . 
tke following definition : i 

“It comprises the rules for (t) selecting the 
jurisdiction which has cognizance of the matter 
im question; *(#%) ascertaining the Oourt which 
is appropriate for the decision of the matter ; 
(iii) setting in motion the machinery of the Court 
so ag to procure the decision ; and (tv) setting in 
motion the physical force by which the judgment 


of the Court is, in the” last resort, +o be rendered 
effectual”, . 


Judged by this definition,* s. 69 (2), 
Partnership Act, cannot be said to relate to 
mere matter of procédure, for it requires 
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sométhing to be done, viz. registration 
dehors the Court. My learned brother has 
referred to some passages from Salmond on 
Jurisprudence dealing with the same point 
and I would quote some more passages 
from the same work which have a hearing 
on those quoted by him. The learned 
author dismisses the plausible view of 
procedure which regards it as concerned 
not with rights but with remedies, by 
saying that this is to confound the remedy 
with the process by which it is made avail- 
able. At p. 497. Edn. 7, the learned 


author observes as follows: 

“Although the diftinction between substantive 
law and procedlure is sharply drawn in theory, 
thereare many rules of procedure, which, in their 
practical operation, are wholly or substantially 
equivalent to rules of substantive law. In such 
cases the difference between these two branches of 
thelaw is one of form rather than of substance. 
A rule belonging to one department may by a 
change of form pass over into the other without 
materially affecting the practical issues. In legal 
history such transitions are frequent, and in legal 
theory they are not without interest and import- 


ance,” 


He goes on to refer to ‘three important 
classes’, in which procedure and substantive 
law appear to merge into one another and 


are practically indistinguishable, namely: 
“1) An exclusive evidential fact is partically 
equivalent to a constituent element in the title of 
the right to be proved, The rule of evidence that a 
contract can be proved only by a writing corresponds 
toa rule of substantive law thata contract is void 
unless reduced to writing ;'2) a conclusive evidential 
fact is equivalent to, and tends to take the place of, 
the fact proved by it. All conclusive presumptions 
pertain in form to procedure, but in effect to the sub- 
stantive law for instance, a bond (that is 
to say, an admission of indebtedness under seal) was 
originally operative as being conclusive proof of the 
existence of the debt so acknowledged ; butit isnow 
itself creative of a debt; for it has passed from the 
domain of procedure into that of substantive law; 
and (3) the limitation of actions is the procedurale 
equivalent of the prescription of rights. The former 
is the operation of time in severing the Bond between 
right and remedy ; the latter is the operation of 
time in destroying the right. The former leaves 
an imperfect right subsisting;the latter leaves 
no right at all. But save in this respect their 
practical effect is the same, although their form is 


different.” ` 


It may be said that even in form so far 
as the right to possession is cohcerned, the 
form as well as substance is the same, for, 
g. 28, Limitation Act, provides that in such 
eases the right will be deemed to be extin- 
guished. As observed by the Privy Coun- 
cil in Hari Nath Chatterjee v. Mothu Mohan 
Goswami (39) and affirmed in Khunni Lal 


(38) 21 O 8; 20 I A 183; 6 Sar. 384 (P O). 
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v. Gobind Krishna (A0), 

“the intention of the law of Jimitation is not to give 
a right where there is not one, but to interpose 4 
bar after a certain period to a suit to enforce an 
existing right.” 


The intention of the law of limitation” 


being practically to put an end to exist- 
ing rights after a certain lapse of time, 
tte reason why a new rule of limitation is 
applied retrospectively is not because the 
law of limitation is a law of procedure but 
because the express intention of the law 
of limitation is to destroy or extinguish 
existing rights of action after a certain 
lapse of time. It is retrospective if it is 
clearly intended to be retrospective, and 
not because it is merely a mutter of pro: 
cedure. Sofar as rules relating to ques- 
tions of evidence are concerned, when a 
new law of evidence takes away an exist- 
ing right and gives new rights to parties 
who had no rights before, the Courts are 
unwilling to give retrospective effect to it, 
though ordinarily the law of evidence is 
regarded as a matter of procedure. [Itis 
encugh in this connection to refer to 


James Gardner v. Edward A. Lucas (41) 


That was a case where when an existing 
disability created by an Act of 1872 in 
respect of deeds not signed by a particular 
man was removed by an Act of 1874, the 
new Act was held not to apply to deeds 
executed when the Act of 1672 was in 
force, because the new Act could not be 
said te create new rights in parties who 
had none and in effect destroy existing 
rights by giving validity to deeds which 
otherwise were of no effect divesting heirs 
or next of kin in favour of the party in 
ewhose inlerest the improbative instrument 
had been made. Lord Blackburn laid down 
the rule in the following words: 

“Now the general rule, not merely of England and 
Scotland, but, I beligve, of every civilized nation, is 
expressed in the maxim ‘nova constitutie futuris 
formam imponere debet non preteritis—prima facie, 


° any new law that i8 made,affects future transactions, 


not past ones.” ‘ 

A similar provésion is found in the 
Roman Law: “Leges et copstilutiones futuris 
dare fornem negoti is, “mon ad fetu prete- 
rit arevocari (Code 1.4.7); to the same effect 


e isthe positive provision in Art.2 of the 


Code of Civil—La lot ne dispose que pour 
l'avenir, elle n'a point d'effect retroactif. 
The real test is, when deciding whether a 
particular provision of law is to be given 

(46) 33 A 356;10 Ind. Oas. 477; 38 IA 87;15 O 
W N545; 8 AL J 552; 130 LJ 575; 13 Bom. L 
R 427; 10 M LT 25; (1911) 1 MW N 432; SIM LJ 


645 (P O). 
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retrospective effect or no’, not whether the 
law isa law of procedure or substantive 
law, but whether the lawin question affects 
oY impairs existing rights including rights 
of action which are substantive rights. 
Where existing rights would be adversely 
affected, Couris decline to give retrospective 
effect unless compelled thereto by the words 
of the statute. That aright of action is a 
substantive right is not disputed; there is 
considerable authority in support of that 
position and itis not necessary to refer to 
the. large number of cases which bear on 
the point. Itis enough to mention In re 
Joseph Suche & Co., Ltd., (42) and In re 
Athlumney (43). The latter case deals also 
with the question whether in cases where 
the commencement of the operation of a 
statute is suspended for a time, it is an 
indication that no further restriction 
upon retrospective operation is intended. 
Wright, J. observed as regards this point as 
follows : 

“But this exception seems never to have been 
suggested except in relation to statutes affecting 
procedure, such as statutes of limitation and even 
on to them it is questioned in Moon v. Durden 


He proceeded to state that in the case 
before him the enactment did not merely 
affect procedure, though the effect of the 
enactment was not to destroy the right which 
the creditor had to dividend beyond 5 per 
cent. but merely postponed that right. ‘He 
continued as follows ; 

“If the section is construed retrospectively, ib will 
postpone the creditor's right to dividend beyond 
5 per cent. and will pro tanto deprive him of the 
vested right of action which he possessed at the 
commencement of the Aet and when the bankruptcy 
occurred,” . 

His decision was that retrospective effect 
should not be given in the case before him. 
In In re Joseph Suche & Co., Ltd., (42) 
Jessel M. R. observed that . 
e“the right to prove for a debt is not distinguishable 
in substance from a right of action before winding 
up, being simply a legal proceeding fo recever a debt 
from a company in liquidation,” aoe 
aod he held thatthe provisions of s. 10, 
Judicature Act which direct that: 

“in the winding up of any company under ths 
Companies Acts, 1862 and 1867, whose assets may 
prove to be insufficient for the payment of its debts 
and liabilities and the costs of winding up, the same 
rules shall prevail and be observed as to the 
respective rights of secured and unsecured creditors, 
and as to debts and liabilities provable ...as may be 
in force,” i | 
were not retrospective, though ib was argued 
before him that the rules to be applied 


(42) (1876) 1 Ob. D 48; 45 L J Oh, 12. 
(43) (1898) 2 QB 547; 67 LJ QB 935; 79L T 
303; 47 W R 144; 5 Manson 322, 
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under that section, being rules relating’ to 
procedure, should be given retrospective 
effect, and Kimbray v. Draper (35) Was 
quoted in support of that contention. One 
other English case may be referred to, viZ. 
Henshall v.  Portere (44) in which 
McCardie, J. held that in accordance with 
well-established rules of construction, as 
well as by virtue of s. 38 (2), Interpretation 
Act, 1889, the Gaming Act of 1922, which 
repealed s. 2, Gaming Act, 1835, and enacted 
tbat “no action for recovery of money under 
the said section shall be entertained by any 
Court,” did not prevent the bringing of an 
action under the repealed “secticn of the 
Act of 1835 after the date*when the 
repealing Act came into force in respect of 
a cause of action which had arisen before 
that date. So farI have dealt with the 
question whether s. 69, cl. (2), Partnership 
Act should be given retrospective effect, 
and I have said enough to indicate my 
view that it should not be given retrospective 
effect. But the matter does not rest there 
because the Legislature has expressly 
enacted a saving clause ins.74. In other 
words, the presumption that the Legislature 
does not intend to affect or impair existing 
rights including rights of action is reinforced 
in the present case by an express saving 
clause in the shape of 8 74, the relevant 
portions of which run as follows: 

“Nothing in this Act or any repeal effected thereby 
shali affect or be deemed to affect— 

(a) any right, title, interest, obligation or liability 
already acquired, accrued or incurred before the 
commencement of this Act, or 

(b) any legal proceeding or remedy in respect of 
any such right, title, interest, obligation or Liability, 
or anything done or suffered before the commencement 
*of this Act, or...... 

(f) any rule of law not inconsistent with this Act.” 

Presumably cl. (f) would include the 
rule of law which denies retrospective 
operation to statutes so as to affect existing 
rights and is embodied by the Legislature 
im the General Clauses Act. So far as cls, (a) 
and (b) are concerned, it is clear that the 
right with which we are now concerned, 
namely, the right of suit with respect 
to the debt due on the promissory note, isa . 
right which had accrued before the com- 
méencement of the Act, and that the present 
suit isa remedy, and indeed the only re- 
medy, in respect of such aright. Clause (b) 
of s. 74, has been jnterpreted bothe by 
Sulaiman, ©. J. in Danmal Parshotamdas v. 
Baburam Chhotalal (4) and by my learned 
brother in Catholic Sangham v. Ravivarma 
(14), in the same way, namely, that it would 

(44) (1993) 2K B193; 92L J KB £66; 129 L T 
443; 39 T L R 409; 678 J 537. 
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_include any suit forthe enforcement of a 
right already accrued, and thatthe words 
“before the commencement of this Act” 
would not qualify ‘legal proceeding or 
remedy,’ found earlierin that clause. My 
jJearned brother, however, thuught that the 
word ‘affec:’ cannot be interpreted to mean 
‘apply to’as appears to have been under- 
_ptood or interpreted by Sulaiman, C. d. 
Now thè word ‘affect’ 1s an ordinary word 
| which must be given its dictionary meaning. 
It means “to act upon, to produce or effect a 
change upon, to influence, to touch.” It does 
not, therefore, follow that a right is not 
affected unless itis taken away wholly or 
in greater parts any diminuticn or deterio- 
ration or impairment of the right would 
affect it. The word ‘impair’ which has been 
used in this connection also has a wide 
meaning. “Impair” means “to diminish in 
quantity, value or strength, to weaken, “and 
an absolute right of suit is impaired or 
aftected when a condition is imposed upon 
it. It may be the condition is light, or it 
may be the condition is onerous, but it is 
not always easy to say which burden is 
onerous and which is not, ‘The onercus 
nature of the burden depends not only on 
the burden itself but also onthe individual 
who has io bearthe burden and the law 
cannot have respect of personsin order to 
deteimine whether a particular condition is 
onerous or not. lt is not possible to have 
any general principle based on such a shift- 
ing toundaticn, ln my opinion, whenever a 
burden is imposed, tue previously existing 
right is affected or impaired, if not imperii- 
led. Jt seems to Me thabit is hardly right 
to say in a case of this kind where we have 
got the actual facts beio1e us, where a suit 
to recover asum ot Ks. Y,UUU would otner- 
wise be dismissed, that the right to recover 
that amount is not imperiiled by reason of 
the ccndition Imposed by s. 69, (2), Pari- 
nership Act. lam unabieto ghut my eyes 
to such an extent to the facts of the case 
aS to say 10 tLe Plaintilis that whatever 
they might think, weir nights have not been 
aflected by s, 09 12), Partnership Act, though 
in effect they woulu lose tneir entre rignt 
to recover ihe money dueto them by reason 
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the law 1equiles me to Say that such dep- 
Tlvalion of riguts was intended by the 
Legislature and sould jake place ana that 
this Consequence canyot be avoided because 
s. 09 (Z) ut the Act 1elates to a mailer of 
proceaure. » l 

bince the case was argued before “us, | 
Lave come across a deeisron of a Puli Bench 
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of the Rangoon High Oourt in which this 
question of what ia procedure and what is 
not procedure has been considered and 
decided and ! think it is but right that I 
snouldieier to it. The case is Chettyay 
Firm v. Cential Bank of India, Ltd. (45). 
The High Court of Rangoon had made an 
amendment to O. AXI, r. YO, Civil Procedure 
Code, which made the rigat to have a sale 
set aside subject to the proviso that before 
such an application 18 made a certain de- 
posit was to be made. ‘Lhe Full Bench of 
the same High Court held that euch an 
amendment by the High Court was ultra 
vires as the proviso did not relate to pro- 
cedure. Roberts, C. J. approved the follow- 
ing definition of prccedure given by Lush, J. 
in Poyser v. Minors (46) : 

“Procedure denotes the mode of proceeding by 


which a legal right igenforced as distinguished from 
the law which gives or ‘defines that right,’” l 

Roberts, O. J. observed that the right of 
applying toset aside a sale referred to in 
O. XX1, r. 90, Civil Prccedure Code, was 
only declaratory of the common law, and as 
sucn right of application was taken away 
unless the person is able and willing to make 
the deposit, the new rule could not be 
regarded as mere procedure. He relied on 
Capel v. Child 47), and cn the observation 
in Broom's Legal Maxims, that no cne is to 
be deprived of his property in any Judicial 
proceeding unless he has an opportunity of 
being heard. Leach, J. obseived as follows : 

“Proviso(b) in the rule under discussion clearly 
offends against this principle, because in effect ıt 
says thata person shall not enter the Court and 
ask for redress until he has deposited a sum of 
money, not by way of court-fee, but as a warranty 
of good faith, lt is said that the proviso was 
interested in the rule in order to prevent applica- 
tions of a frivolous character being tiled; but unfor- 
tunately ite effect does not stop there, Lt can 
opeiate to prevent a person who has suffered a 
wrong coming into Court for redress because he 
has not the means to make the deposig.” 


Biaund, J. observed that the *proviso® 


was “a mandatory rule by which, when 
read withes. 47 (!) of the Code, the 
Court purports qot merely to regulate 
tue mede cf its exercise of jurisdiction 
but wo divest itseif alidgeiher ot jurisdic- 
tion 12 all cases in wach the applicant 
carnot, or will not, make a substantial 
deposit,” snd that the proviso so far as it 
impcesed an onerous conditlon upon an 
applicant applying to set aside a sale 


(45) A 1 R 1937 Rang. 419, 172 Ind, 102; 
1937 Kang, 208; 10 K Rung. 217. : 
(48) (1801) PO o D32; LIQ B 555; 14 L 

T 33: 29 W R773; 46 J P8 
(4%) (1832) 2 O & J 558; 2 Tyr, 689; 1 L J *kx,, 
200. 


Oas. 


30 
appeared to go further than a mere matter 
of procedure. Here again, no doubt there 
is a Teference to the onerous character 
of the condition precedent, but I do not 
“think that ib was meant to be an essential 
qualification. It appears to me that the 
fundamental and universal rule that no 
existing rights should be deemed to be 
impaired or affected unless the Legislature's 
intention so to dois clearly expressed or 
such a result is unavoidable by reason of 
the words used in the statute, is not subject 
to any real exception. Otherwise the 
result would be what the Legislature is 
presumed not to intend, and work an obvious 
injustice, which the Legislature must be 
deemed to be at least as anxious to avoid 
as anyone else. In my opinion, difficulties 
have arisen on this point only because 
the question has been complicated by the 
importation into the rule of elastic and 
general words of uncertain and indefinite 
import like “matter of procedure” or “‘proces- 
sual law’, words which are very good 
illustrations of the fallacies that lie hidden 
in words which of all the idols imposed by 
words on the understanding are, according 
to Bacon, the most troublesome of all and 
make human thought the bond slave of 
words. As I have said already, there is no 
real exception to the general rule so far 
as socalled matters of procedure are con- 
cerned, and if, even otherwise, there is such 
an exception so faras prvucedural law is 
concerned, the term ‘procedural law’ must 
be very strictly construed, and the exception 
should not be allowed to be extended so 
widely asto eatuptherule. The exception 
no less than the rule, is, in my opinion, 
subject to the fundamental principle thas 
existing rights are not taken away except 
by express enactment or by necessary 
intendment.. h 

Bearing this fundamental principal in 
mind in construing the S8avirg clause if 
the Act, namely s. 74 (b) 1 find it is 
impossible to accept the contention that 
the Legislature tnfended that, inspite of 
s. 74(b), the bar imposed by s, 69 (2) 
should prevail even in respect of rights 
of suit which were in existence when that” 
section came into force. I am, therefore, 
of opinion that the present suit is main- 
tainable and should not have been dismissed 
on the preliminary groynd by the Subordi- 
nate Judge and that his decree ghould 
accordingly be set aside and the suit 
remanded for fresh disposal. As, however, 
my learned brother is of a different opinion, 
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the question whether the suit is maintainable 
or not must ba referred to a third Judge. 

(Accordingly the case was placed before a 
third Judge who délivered the ‘follewing 
judgment). ae 

Varadachariar, J.—I agree with Pand- 
rang Row, J., that ethe present suit “is 
maintainable and that the objection based 
on s. 69 (2), Partnership Act, must be 
overruled. The arguments that can be 
urged in favour of one view or the other 
have been fully set out in the judgments 
delivered by my learned brothers; it is, 
therefore, not necessary for me to deal 
with every one of them iu detail or with 
the ‘several decisions reférred to in their 
judgments. The relevant fact’ and dates 
are: The promissory note sued on was 
executed on March 12, 1931, the Partnership 
Act except s.69 came into force on October 
1, 1932, s. 69 came into force ‘on October l, 
1933, and this suit was filed in August 
1934, On these facts, the question arises, 
whether the plaintiffs wao admittedly 
constitute a firm but had not got them- 
selves registered before the date of the 
institution of the suit are entitled to 
maintain the suit. If the matter were 
wholly res integra, it may be open to 
argument whether the language of s. 69, 
Partnership Act, c.early and necessarily 
applies to contracts entered into before 
the date of the coming into force of the 
Act. In Wright v. Greenroyd (48:, where 
the question arose with reference tos. 32, 
English Medical Act of 1858, Blackburn, J. 
thought that it was clear from the language 
of that section that the prohibition referred 
to a charge incurred after January l, 1859. 
The language of that section was that: 

“After January 1, 1859, no person shall be entitled 
to recover any charge in any Court of law for any 
medical or surgical advice, attendance or for the 
performance of any operation, or for any madicine 
which he shall have both prescribed and supplied 
unless he shall prove upon the trial that he is re- 
gistered under this Act.” 

Asa matter of language, it ig not easy to 
see any marked ditference between the 
above words and the language of s. 69, 
Partnership Act. In view, hnuwever of the. 
way in which the general words of this 
section of" the Patnership ‘Act nave been 
understood in many of the reported deci- 
sicns, I prefer to deal with the case on the 
footing taat, bat for other considerations, 
the language empldyed is capable of bsing 
applied even to confracts entered into be- 
fore the Act came into force and to causes 


(48) (1852) 1 B&S 758; 31 LIQ B4;8Jur. Qa 
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of action that accrued before that date. 
On the above assumption two questions 
arise for decision; (1) Whether the 
saving words found in s. 74 have the 
effect of exempting a suit like the 

esent fromthe operation of s. 69, and 
6) if s.74 has no sth operation, whether 
on general principles the Court ought to 
hold thats. 69 does not apply to a suit 
to enforce a cause of action which had 
accrued prior to the date of the coming 
into force of the Act. In desling with 
s. 74, 1 may note one ambiguity which, 
however, is not very material to this. case. 
In cls, (a), (b) apd (c) reference may be 
made to “the commencement of this 
Act’ and “the learned Counsel for 
the respondents rightly pointed out that 
it may not be easy to say when dealing 
with an objection under s. 69, whether the 
above words should be held to refer to 
October 1, 1932, when the Act except s. 69 
came into force or to October 1, 1933, when 
that section came into force. I do not, 
however, express any opinion upon this 
question because the right of action in 
the present case accrued even before 
October 1, 1982, when the Act came into 
force. 

The material clause of 8. 74 is sub-cl. (b) 
which, omitting the unnecessary words 
and importing what is necessary from 
sub-cl. (a), will read as follows: “Nothing 
in this Act shall affect any remedy in 
respect of any right acquired or accrued 
before the commencement of this Act.” In 
view of the words ‘legal proceeding’ found 
in sub-cl. (b), it has been held in some of 
the reported decisions that all that the 
exemption was intended to secure was the 
continuance of proceedings pending atthe 


commencement of the Act. With great, 


respect I am unable to hold that the 
language of the section is capable of being 
so read. The difficulty in the way of so 
reading it „is adverted to by Sulaiman, 
O. J.in Danmal Parshotamdas v. Baburam 
Chhotelal (4), and by Stodart, J. in Dawood 
Mohideen Rowther v. Sahahdeen (2). By 
way of contrast I may refer to the 
language employed by the Legislature in 
s. 63 of Act XX of 1929 where the difference 
between the provision saving remedy in 
respect of a right already accrued and the 
special provision? madeein respect of pro- 
ceedings pending on the date of the com- 
mencement of the Act is clearly brought 
out. Even if it is possible to read the 
expression ‘legal proceeding’ in sub-cl. (b) 


of s 74 as in some Way relating only to 


+ 


. $ , ba 


3. GIRDHARI LAL SON & 00. v. B. KAPPINI GowbeR (MADR.) 3i 


‘pending’ proceedings, it is difficult to 
read the word ‘remedy’ with the same 
qualitication because it is not appropriate to 
speak of a ‘pending remedy’. Ifs. 74 (b) 
could be read and I am inclined so to 
read it a8 saving the ‘remedy’ in respect 
of any right acquired or accrued prior to 
October 1, 1932,the preliminary objection 
raised in the present suit must be 
overruled. 

Learned Counsel for the respondents, 
however, adopted another line of argument 
in dealing with sub-cl. (b) ois. 71. He 
emphasized the distinction between remedy 
in the sense of action or right of actien and 
rules of procedure incidental to the 
working out of that remedy. 1 agree with 
him that this distinction is recognized in 
some of the cases referred to by him. The 
question still remains under which of these 
categories will the provision in s. 69 fall. 
He asks metohold that itis a mererule 
of procedure and does not affect any remedy 
that the plaintiffs were entitled to before 
the commencement of the Act. At one 
stage, he went tothe length of contending 
that the remedy can be said to 
be “affected” only if it is “extin- 
guished ;” buthe did not persist in that 
contention in view of decisions like 
Colonial Sugar Refining Co., Lid. v. Irving 
(18), Sardar Ali v. Doliluddin Oshagar (20), 
and In re Vasudevasamiar (19). These 
cases show that an alteration’ or resiriction 
or even the imposition of a condition preli- 
minary to the enforcement of the 
remedy must be held to affect the remedy 
within the meaning of the rule presuming 
against the, reircspective operation cf 
Btatutes. He argued that it is not the 
imposition of every condition that can 
be said to affect the remedy even in thig 
sense. He strongly relied upon *wo English 
decisions relating to the condition *thita 


Solicitor should deliver a bill -of 
costs befere he” could sue. for 
the recovery ofthe amount thereof. The 


judgments in Coburn v. Colledge (24), do 
not throw much light upon the questicn 
in the form in which it now arises for 
decision; but the earlier decision in 
Brooks v. Bockett (23), does suggest that 
the Court regarded a condition of the 
above kind as a matter of procedure. The 
discussion in the case turned so much 
on the firm of the pleading that there is 
hardly much light derivable from the 
judgment as to the reasons why this 
View was taken. Learned Counsel allo 
relied upon the cases which have held 


+ 
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requirements like those relating to the 
delivery of a patta before a landlord could 
sue for rent or the delivery of a notice 
under s. 80, Civil Procedure Code, are in 
the nature of a provision of processual law. 
These decisions undoubtedly support his 
contention that “processual provisions” are 
not for the purposes of the present dis- 
cussion necessarily limited to steps to be 
taken after the institution of a suit orin 
the Court itself. While 1 agree with that 
contention, I must point out that it is 
nct every condition that may be imposed 
upon a plaintiff in respect of his right 
of suit that can be regarded as a mere 
provision of processual law. Ia the English 
Medical Act case that I already referred 
to,it was certainly not regarded as a mere 
matter of procedure though the restriction 
was framedin very similar language: see 
also Thishleton v. Frewer (49). 

In this connection it is necessary to 
consider the purpose and effect of the 
provision in s. 09. If it had such un- 
integral connection with the subject-matter 
of the proposed suit as in some way to 
make the step required by it a step in 
the litigation, [ should have been inclined 
to accept the argument that it related toa 
matter of procedure. But it is obvious that 
that was not its purpose. In the case 
for instance of a patia being delivered or 
a notice being given or a bill being 
tendered bya solicitor, it is clear that the 
condition intimately bears upon the 
subject-matter of the suit to follow. Tke 
object, however, of s. 69 was to make 
sure that the general policy of the Legis- 
lature that all partnerships should be 
registered will be carried oub. lt is trup 
that occasionally questions may arise in 2 
suit as to who are the partners of a 
particular firm; but that cannot justify 
my ignoring the reale purpose of the 
provision in e. 69. As pointed out by 
Sir Dinshaw Mulla, thee object of this 
provision was to bring pressure to bear on 
partners to have the frm and themselves 
registered. This policy has been attempted 
to be enforced in*Various ways in different 
systems. In the English Legislation, s. 7 
of Registration of Business Names Acé 
of 1916 imposes a penalty upon partners 
making default in the matter of registra- 
tion. Such a provision certainly cannot be 
descrived as a processual provision. 

- The Indian Legisidture did not wish to 
go so far and for the present tought 
that it would be sufficient pressure to 
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. deprive unregistered partners of tle right 


of suit. Though I do not wish to base 
any conclusion upon the language of a 
marginal note, it is noteworthy thaj in 
s. 8 of the English Act correspondiag to 
s. 69 o0f the Indian Partnership Act, the 
marginal note is “Disability of persons im 
default.” In the Indian Companies Act, 
the Legislature has provided that un- 
registered associations of the Kind con- 
templated by the Act will be illegal on 
default of registration. These are, in my 
Opinion, different ways adopted’ by the 
Legislature to enforce this policy cf 
compelling registration, and I do not think 
it right to hold that the provision con- 
tained in s. 69 is really in the nature of 
“processual” jaw in the sense in which that 
term is used in the cases discussing 
principle of retrospective operation of 
Statutes. In an early case, e. g; G. Lee 
Marris yv. Sambamurthi Rayar (26), Holle= 
way, J. drew attention to the danger of 
confounding what are merely processual 
provisions with those which under that 
fictitious appearance are really provisions 
of material or substantive law. The parti- 
cular application which the learned Judge 
made of that distinction in the case 
before him has no doubt been dissented 
from in later cases ; see Muthiah Chettiar 
v. Ramaswamy Chettiar (25) at p. 213%. 
But the distinction is undoubtedly true. _ 

In the above view, it does not seem to 
me to be necessary to deal with the second 
question stated at the outset, viz. whether 
even independently of s. 74, 8.89can be 
‘given retrospective operation. Nor is it 
necessary to consider the argument based 
on the fact that the Legislature gave an in- 
terval of one year before s, 09 was brought 
into operation. It cannot be said that 
that interval can be explained only on the 
ground that the provision must have been 
intended bo be retrospective. There are 
other considerations which required such an 
interval, particularly the necessity for 
bringing into existence of the necessary 
emachinery and for the framing of rules 
contemplated by s. 71. The result is that 
the decree of the lower Court will be set 
‘aside and the case remanded for disposal 
on the merits, The appellants will be 
entitled to a refund of the court-fee paid on 
the memorandum of appeal and they will 
also be entitled to “the costs of tbis appeal. 

N.S, ° Case remanded. 
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e BROOMFIELD AND SEN, JJ. 
SHANTAYA KOLRAYA BANNADNULA— 


f APPELLANT 


VETSES 
MALLAPPA BASAPPA SHETTAR— 
e RESPONDENT 
Hindu Law—Alienation—Manager — Legal neces- 

sity—Presumption as to— Recital in deed of aliena- 
tion, of vaguest character —Proof of enquiry on part of 
purchaser, necessity of —Plaintiffs Nos. i to6, brothers 
forming joint family with father — Suit to set aside 
altenation by father— Plaintiffs Nos. 2 to 6 born after 
alienation — Plaintiff No.1 alone held entitled to 
challenge alienation tø the extentof his share— 
Mother held not entitled to share in plaintiff No. 1's 
Share ~ Limitafton Act (IX of 1903), s. 7—~Eldest 
major brother not acting as manager and incapable of 
giving discharge without concurrence of other brothers 
—Suit by other brothers to set aside alienation by 
father within three years of their attaining majority 
held within time. 

The presumption proper to be made as to the exis- 
tence of legal grounds for the transfer by manager 
ofa joint Hindu family will vary with circum- 
stances, and must be regulated by and dependent on 
them. |p. 34, col 2.) 

Where the recitals in the deeds of transfer of joint 
Hindu family are of the vaguest description, it would. 
be reasonable torequire thit the person who was 
purchasing a land of considerable value, should have 
made sume inquiries as to the alleged debts and 
should have been careful either to see that the 
satisfaction ofthe debts were specilically mentioned 
in the sale-deed or to get entries made in the docu- 
ments themselves thar they have been satisfied. 
aa or v, Jagat Kishore \1), referred to. |p. 

A . a 
_ Plaintiffs Nos. 1 to 6 were brothers and formed a 
Joint Hindu family along with their father defendant 
No. 1 against whom they brought a suit for a declara- 
tion that certain alienations made by him were not 
binding on them for not being for legal necessity or 


for paying antecedent debts, When the alienations - 


were made, the joint family consisted'of plaintif No. }, 
his father, mother and step-brother who subsequently 
separated, and who never challenged the alienations, 
Plaintiffs Nos. 4 to 6 were born subsequent to the 
alienations : 

Held, that only plaintiff No. 1, who had been born 
at the time of the alienation out of all the plaintiffs, 
cauld challenge the alienation and that be could do so 
only for the purpose of setting it aside to the extent 
of his share, as*1t stood at the time of the alienation 
and the mother was not entitled to a share in plaintiff 
No. l'sshureas she would have been entitled to 
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Singh v. Udai Parkash (5), relied on. Bapu Tatya'v, 
Bala Ravji (2), distinguished. [p. 36, cols. 1 & 2.] 

E.O. A. from the decision of the First 


Claes Sub-Judge, Dharwar, in Special Civil 
Suit No. 133 of 1930. 


Messrs. H. B. Gumaste (in No. 87) and G. 
R. Madbhavi (io No. 164), forthe Appellants. 

Messrs. G. R, Madbhavi and K. R. Ben- 
geri (in No. 87), for the Respondents, 

Messrs. H. B. Gumaste and G. P. Mur- 
deshwar (in No. 164), for Reepondents Nos. 3 
and 4, respectively. 


Sen, J —These two appeals are by defen- 
dants Nos. 2 to 5 and by plaintifis respecti- 
vely in a suit for a declaration that the 
alienations made by defendant No. 1, the 
father of the plaintiffs, are not binding on 
the plaintiffs and for possession of tne suit 
property, or in the alternative for partition 
and possession of the plaintiffs’ shares in 
the suit property whivh is stated to be a 
three-fourths share. One of the suit pro- 
perties, Survey No. 32 in the village of 
Ingalshalli in Hubli taluka, was sold by 
defendant No. l to Adiveyya, father af 
defendants Nos, 2 and 3 and grandfather 
of defendants Nos. 4 and 5, on May 10, 1912, 
and this alienatio. is the subject-matter of 
Appeal No.o7. At the time of this alien- 
ation the members of defendant No. 18 
family were himself, his wife, defendant 
No. il, plaintiff No. land Rudrappa, de- 
fendant No. l’s son by a former wife. The 
grounds alleged in the plaint for tne con- 
tention that tke aliensatioas are not 
binding un the plaintifs are: the partition 
of the family property in 1924, the absence 
or inadequacy of the consideration, tne 
absence of antecedent family debts and the 
immoral and illegal nature of the purposes 
for which the alienations Were made. 


* The contention as to immoral purposes 


was given up at the hearing and the trial 
Court held that the partition was not prov- 
ed. ihe contentions af defendants Nos. 2 
to 3 that plaintiffs Nos. 2to 6 who had not 
been born at tne timg of tne alienatioa nad 


receive a share equal tothat of a son only if tho” DO rigut to challenge it and tbat the aliena- 


Partition had taken place between her husband and 
his sons or between the sons after her husband's death. 


Kangasam: v. Krishnayyan (9), Muthukumara v, 


Swanarayana Plat (14), dissented from and Naro 
Gopal v. Paragouda (16), relied on. 
LVase-law discussed. | 


Where.in a joint Hindu family the eldest major 
brother never ucted as the manager, and could not 
have given a valid discharge without the concurrence 
ul other brothers, a suit by other brothers to set 
aside an alienation of the joint family property .by 
their father, instituted within three years of their 
attaining majority is not barfed* by time. Jawahir 
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tion was for antecedent ‘debts were over- 
ruled by the trial Uourt, which also held 
fnat Adiveyya had purchased the land with: 
out making any inquiry as to the existence 
of antecedent debts or family necessity ; 
and it passed a decree in favour of the plain- 
tiffs directing their recovery of a three: 
fourths share in thé suit property. “Lane 
otner alienations in the suit concera Survey 
No. 31/2 and took place in 1924, 1925 and 
1928. Taney affect defendants Nos. 7 to 10 


* 


-and are the subject-matter of First Appeal 
No. 164 of 1934. i 

The contentions in Appeal No. 87 are that 
the sale had sufficient legal justification, 


» that the suit was barred by limitation, and 


that as only plaintiff No. 1 out of the plain- 
tiffs was in existence at the time of the 
alienation, at most only he can get the 
alienation set aside to the extent of his 
share. Itis not denied that the property 
was acO-parcenary property as to the alie- 
nation of which defendant No. 1 had not 
only the powers of a manager, 2. e., the right 
to alienate it for legal necessity or for the 
benefit of the family, but also the special 
powers of a Hindu father to sell or mortgage 
the joint family property, including his 
sons’ interests therein, to discharge debts 
contracted by himself for his own personal 
benefit, and that such alienation would bind 
the sons provided that such debts were 
antecedent to the alienation and that they 
were not incurred for immoral purposes; 
Mulla’s Hindu Law, Edition 8, ss. 256 and 
259. The ground as to immoral purposes 
having been given up, it is sufficient for 
the appellants to show that the alienation 
was justified by antecedant debts or by 
the benefit of the family. The trial Court 
has held that no such debts or purposes 
have been made out or were found by the 
alienees on enquiry to have existed at the 
time of the alienation. The sale-deed 
(Ex. 50) states the grounds of the sale as 
“for the purpose of my family and its re- 
quired management”. Defendant No. 2 in 
his evidence has given details of these pur- 
poses, They are a debt of Rs. 1,000 due 
from his father's grocery shop, Rs. 3800 to 


` Rs. 350 due for rent of the land which had 


not been paid on account of bad harvest, 
Rs. 200 owed to agricultural employees, 
Rs. 800 reqpired for purchasing bullocks, 


e cottonsseed, fodder, etc., dnd about Rs. 500 


due on three bonds (lss. 84, 45 and 86). 
The aggregate of these amourts comes to” 
Rs. 2,300 to Rs. 2,380, Defendant No, 2 has 
examined two witnesses, one Ramchandra 
Shankar Kulkarmi, who identified defen- 
dant No. 1 before the Sub Kegistrar and 
who had been a talati of the village for two 
years and one Fakkiraddy, one of the’ 
attesting witnesses. 

. The trial Court held that Exs. Nos. 84 and 
85 which had been passed in 1907 had 
become time-barred ip 1912. In this it 
seems to have been in error as these bonds 
bear endorsements of acknowledgment 
made in 1910, and this fact seems to have 
escaped its notice. At the same time the 
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sale-deed does not specitically mention. any 
bonds as satisfied nor is there any endorse- 
ment on these three bonds as to satisfaction. 
Defendant No. 2 admits that no pressure 
was being put on defendant NO. | tò pay 
his debts and that the sale was not speci 
fically for the satisfaction of the previchs 
bonds. He also admits that neither he nor 
his father made any inquiry ap to the 
alleged debts,of defendant No. l's shop, and 
he does not say whether any inquiries were 
made regarding the other debts. It also 
appears likely that the two witnesses had 
no direct knowledge of the debts. Ram- 
chandra says: “No other debt was men. 
tioned”, apparently implying that the debts 
which are alleged were mentitned by de- 
fendant No. 1. Fakkiraddy states: “de- 
fondant No. 1 did not say how much he 
owed to Neeli’s and how much to Katte- 
wadi,” the two villagers to whom defendant 
No. 1 alleged that he owed suop balances. 
Defendant No. 1 has admitted that Neeli 
kept accounts, ‘but no accounts have been 
produced. In these circumstances, the trial 
Gourt held that no sutlicient 1easons had 
been made out as legal justitication of the 
sale. We have to consider whether there 
is any reason for us to take a different 
view, | 

The made eighteen 
years before the suit and defendant 
No. l being dead, defendant No. 4%, 
could perhaps rely only on the two 
witnesses who have been mentioned 
above. But defendant No. 2 has admitted 
that he was- working under nis father. ab 
the time of the sale-deed and that there- 
fore, he had knowledge of the details of the 
transaction, We have been referred in this 
Connection to certain passages in Mayne 5 
Hindu Law, Eda, 9. Atp. 402 it 18 stated 
that the presumption proper to be made as 
to the existence of legal grounds for the 
transfer will vary with circumstances, and 
Must be regulated by and cependent on 
them. Reference is made at p. 404 of the 
same ‘book vo Banga Chandra v. Jagat 
Kishore (1), trom whica the following re- 
marks by Lord Buckmaster may be quoted 
(p. 203*): , 

“lf the deeds were challenged at the time or near 
the date of their execution, so that independent 
evidence would be available, the recitals would 


deserve but slight consideration, and certainly siga 
not be accepted as proof of the facts, Bub as bim 


. . » 

(1) 43 I A 249; 36 Ind, Oas. 420, AI R1916 P O 
110,44 CO 188; 20 M L 'L 335; 31 M od, 503; (4916) & 7 
W N 336; 4 L W 458; o Bom., L R 868; 2+0 Lid 401; 
21 O W N 228; 10 Bur. L £ 171 P U). 
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goes by and all the original parties to the transac- 
tion and all those whocould have given evidence 
on the relevant points have grown old or passed 
away,a recital consistent with the probability and 
Circumstances of the case assumes greater importance 
and cannot lightly be set aside;for it should be 
remembered that the actual proof of the necessity 
whjch justified the deed is not essential to establish 
its validity. It is only nécessary that a represen- 
tation should have been made to the purchaser that 
such necessity existed, and that he should have 
acted honestly and made proper inquiry to satisfy 
himself of itstruth. The recital is clear evidence 
of the repreaentation, and if the circumstances are 
such as to justify areasonable belief that an inquiry 
would have confirmed its truth, then, when proof 
of actual inquiry has become impossible, the recital, 
coupled with such circumstances, would be suffi- 
cient evidence to su pport the deed.” 


‘In the present case, though eighteen years 
had elapsed before the suit was brought, 
defendant No. 2 was twenty-nine years of 
age atthe time ofthe alienation, and he 
admits that he knew allthe details of the 
transaction and also that he and his father 
made no inquiries as to the alleged debts 
of the grocery shop. He does not say that 
he made inquiries asto any of the other 
alleged debts and necessities. It is true 
that defendant No. ] had been taking loans 
from his father since 1907 and, therefore, 
defendant No. 1 and Adiveyya were not 
strangers. Butin this case the recitals in 
the deeds are of the vaguest descripiion, 
and it would be reasonable to require that 
Adiveyya, who was purchasing a land of 
considerable value, should have made some 
inquiries asto tha alleged debts and should 
have been careful either to see that the 
satisfaction of the three bonds were speci- 
fically mentioned in the sale-deed or to get 
entries made in the documents themselves 
that they have been satisfied. We do not 
think that sufficient grounds have been 
made out in appeal to justify cur taking a 
view different from that of the*trial Oourt 
on this point. ‘ 

‘The next point taken by the learned Advoe 
cate for the appellants is one of limitation. 

. The suit was tiled on October 17, 1930, the 
-~ alienation in favour of Adiveyya having 


sumably a major at that date and that if 
he hid breugata suit on the date of the 
present suit for getting the sale set aside, 
it would have been time-barred, That 
being so, itis contended that under s. 7, 
Limitation Act, time will run against plaint- 
iffs Nos. 1 to 6 also and the present suit 
will also be time barred. Section 7, Limita- 
tion Act, runs thus: 

“Where one of the several persons jointly entitled to 
institute a suit or make an application for the exe- 
cution ofa decreeis under any such disability, 
and a discharge can be given without the concur- 
rence of such person, time will run against them all: 
but where no such discharge can be given, time 
will not run‘as against any of them until one of them 
becomes capable of giving such discharge without 
the concurrence of the others or until the disability 
has ceased.” 


Reliance has been placed on Bapu Tatya 
v. Bala Ravji (2) , Sita Ram Singh v. Cheddi 
Singh (3) and Ranodip Singh v. Parmeshwar 
Pershad (4). In the first of these cases three 
brothers sued to get an alienation made 
during their minority by their mother set 
aside, plaintiffs Nos. 1 and 2 being minors 
and plaintiff No.3 being over 21 years of 
age atthe date of the suit. Jt was held 
that the suit was barred against plaintiff 
No 3 and also against plaintiffs Nos. 1 and 
2 under s. 7, inasmuch as plaintiff No. 3 on 
his attaining majority became the manager 
of the joint family, and as such, could give a 
valid discharge and acquittancs of all 
claims againstthe defendants without the 
concurrence of the minor plaintifs. Ag 
Rudrappa was never a manager of the 
family property, this case has no applica- 
tion, in our opinion to the facts of the 
present case. In Sita Ram Singh v. Cheddi 
Singh (8) which was a suit brought by two 
brothers for” setting aside an alienation 
made by their father, it was held that when 
an alienation was made which was not 


‘justified by necessity, a cause of action 


arose in favour of all the other members 
to have it set aside and to recover possession 
from the alienee, but that there was. only 
one cause of action ip favour of the other 
members of the family and that successive 


been made on May 10,1912. It is admitted ® causes of action could not afise as new mem- 


that in thiscase Art. 12%, Limitation Act, 


bers were born year after year. In Ranodip 


applies under which article the period of, Singh v. Paremshwar Pershad (4) four 


~ imitation is 12 years from the date of the 
alienee’s taking possession. Possession in 
this case was taken immediately on the 
paksing of the deed, but, plaintiff No. | be- 
came a major on April 22, 1927, 7. e. less 
than three years before the suit. The point 
taken, however, is that Rudrappa, plaintiff 
” No. Is step-brother who appears to have 
separated from the family-in 1924, was pre- 
+ 


2 ¢ 


Brothers forming a joint Hindu family 
sued to set aside their father's alienation, 


(2) 45 B 446; 59 Ind, Oas. 759; A I R1921 Bom, 189; 
22 Bom. L K 1383, 

(3) 46 A 882; &3 Ind. Cas, 1052; A I R 1924 All, 298; 
22 A LJ 809. 
(4) 52 I A 69; 86 Ind. Cas, 249; A I R1925 P 033; 
47 A165; 2, O O 336; 48M LJ 29; 21 LW 236;20 
WWN1;23A4 LJ 176; 27 Bom. LR 175; 12 O LJ 74; 
26 P LR 113; 290 W N 606; L RG A(P U; 47 (P 0) 
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three of them being over and the fourth 
being under 21 years of age. It was held 
that the suit was barred against all of 
them as the cause of action arose when the 
*youngest plaintiff was not in existence and 
no new cause of action arose upon his birth. 
The effect of the last two cases is that where 
several brothers seek to set aside an aliena- 
tion and the eldest of them attained majori- 
ty more than three years before suit, the 
suit of all the brothers will be time-barred. 
It was, however, held in Jawahir Singh v. 
Udai Parkash (5) that where an elder 
brother had taken n> steps to question the 
alienation, a suit brought by a younger 
brother within three years of his attaining 
majority to avoid the alienation is not 
time-barred. In that case their Lordships 
of the Privy Council confirmed the deci- 
sion of the High Court of Allahabad which 
had followed their own decision in Ganga 
Dayal v. Mani Ram (6). In that case the 
certified guardian of two Hindu minors had 
sold « certain property of the minors with- 
out the sanction of the District Judge. 
Within three years of his attaining majority, 
the younger of the two minors, who were 
brothers, sued to avoid the sale. ‘The elder, 
however, had come of age several years 
earlier and had taken no steps to repudiate 
the transaction. It was held that the suit 
was not barred by limitation. It was argued 
in this case that plaintiff No. |, who was the 
elder brother, must be deemed to be the 
managing member of the family who would 
have a right to’ give a discharge. Their 
Lordships said (p. 160*): 

“The powers of the manager of a Hindu family 
are undoubtedly very extensive, but there is noth- 
ing in the present case to show that *plaintiff No. b 
ever acted as the manager. In the present case all 
that he did was to remain quite inactive without 
taking any step to recover possession of the property 
or to set asidg the transaction which was com- 
pletely against the interest of Aimself and his minor 
brother? On the whole we have come tothe con- 
clusion that plaintiff No. 1 was npt capable of giving, 
a dischage without the cfncurrnce of*plaintiff No. 2 
within the meaning of s. 8 of Act XV of 1877, The 


consequence is that time diti not run against either 
of the plaintiffs and the suit it maintainable.” 


On the same primciple we must hold that 
Rudrappa who Mever acted as the manager 
could not have given a valid discharge 
without the concurrence of the plaintiffs, 
and that the latter's suit cannot he said to 
have pecome time-barred. The third point 


(5) AIR 1926 PC 16; 93 Ind. Cas. 216; 48 A 152; 
581 A 36; 24 4 LJ 97; (19%) M W N 197;50 M Lo 
344;3 O W N 363;48 O L J 374; 30 O WN %98; 28 
Bom, L R 851 (PO). 

MG) 31 A156; 1 Ind. Oas. 824; 6A L J 82. 
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taken by the learned Advocate for the 
appellants is that only plaintiff No. |, who 
had been born at the time of the alienation 
out of all the plaintiffs, can challengg the 
alienation and that he can do so only for 
the purpose of setting it aside tothe extent 
of his share. It our opinion, this contention 
must be upheld, his share meaning his 
Share as it stood atthe time of the aliena- 
tion. The law applicable on this point has 
been thus set out by Mulla atp. 318 in 
his Principles of Hindu Law, Edn. 8: 

“o. . . an alienation made by a father who 
has sons then living, not’ being one for legal neces- 
sity, or for payment of an antecedent debt, if 
made without their consent, may be set aside by 
one of those sons—partially or whglly according 
to the province in which the question arises."¢ | 

The word “partially’ in this sentence is 
meant to apply to the provinces of Bombay 
and Madras where a co-parcener may 
alienate for value his undivided interest in 
the co parcenary property without the con- 
sent of the other co-parceners. At p. 312 of 
the same book, para. 268, it is stated: 

“Where a member of a joint family governed by 
the Mitakshara Law as administered in the 
Bombay and Madras Presidencies, sells or mort- 
gages more than his own interest in the joint 
family property, the alienation not being one for 
legal necessity or for payment by a father of an 
antecedent debt, the other members are entitled to 
have the alienation set aside to the extent of their 
own interests therein.” 

‘The words “the other members in this sen- 
tence appear to mean members who exist at 
the dute of the alienation. In Chutian Lal 
v. Kallu (7) it was held thata member of a 
joint Hindu family who was born after 
the alienation of the family property by 
another member of that family cannot 
question the validity of that alienation. In 
Chinnu Pillai v. Kalimuthu Chetti (8) a Full 
Bench considered the question whether the 
mortgagee of a Hindu father is entitled to 
proceed against the share of a son subse- 
quently btrn in family property mortgaged 
by the fatħer. The answer was in the 
atirmative. The Full Benoh decision 
Chinnu Pillai v. Kalimuthu Chet (8) 
dissented from the Fuil Benca decision of 
the same High Oourm in kanrgasamı V. 
Krishnayyan (9) where the following view 
had been beld (p. 41878: ; 

“the purchaser, who can only take what can bé 
lawfully sold, must be taken to purchase an uncertain 
and fluctuating interest with the right of converting 
it at any moment after the purchase by partition idto 
detinite separate property.” ' 

(7) 33 A 283; 8 Ind. Cas. 719; BALI 15. 

(8) 35 M 47; 9 Ind. Cas, 596; 21M Ly 246; Q911) 1 M 
W N 238; 9 M L T 389E B). 

. (9) 14 M 408; 1 M LJ 603 (F B). 
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It-referred to a later decision in Aiyyagart 
Venkataramayya v. Atyyagari Ramayya 
(10) ein which it had been held that the 
“death of the co-parcener who bad made the 
alienation did not divest the interest of the 
atienee ; and White. (6. T. said (p. 53%; 

«it seomsto me that when once it has been held 
that the death of the alienor does not create any 
right of survivorship in the other co-parceners, it 
follows, almostas a necessary corollary, that the 
quantum of the interest which vests in the alience is 
not affected by subsequent changes in the number of 
co-parceners.” 


Benson, J. said that the question was 
really concluded by the dacision of the 
Privy Council in Hardi Narain Sahu v. 
Ruder Perkgash Misser (11) In that case a 
judgment-creditor had bought in execution 
and obtained possession of the right, title 
and interest of the judgment-debtor in a 
certain property which belonged to him and 
his minor son jointly; and their Lordships 
had held agreeing with Deendyal Lal v. 
Jugdeep Narain Singh (12) and Suraj 
Bunsi Koer v. Sheo Persad (13) at p. 1667 
that the property which had passed to the 
purchaser was the share and interest of the 
father which would bave been allotted to 
him if a partition of the family property had 
es place at the time of the execution 
sale. 


In a later case Muthukumara v. 
Sivanerayana Pillai (14) a Division Bench 
of the Madras High Oourt dissented from 
the Full Bench case. in Chinnu Pillai v. 
Kalimuthu Chetti (8) and went back to the 
Full Bench decision enunciated in 
Rangasamiv. Krishnayyan (9). With great 
respect we are unable to follow the ground 
on which the last decision was reached. 
One gronnd for decision may be that, as 
held in Shanmugam v. Panchali (15) an 
auction-purchaser of the undivided share’ 
of a co-parcener of a joint Hindu 
family inthe Madras Presidenay got by his 
purchase a mere equity to a partition of the 
joint family “property and did not become a 
tenant-in-common with the other members 
of the family. In Bombay, however, as stated 


(10) 25 M 690(F B} ` 
(11) 10 0626; 11 I A 96; 4 Sar. 510 (P Q). ; 
Sar. 730; 3 


(12, 30 198;4 I A 247; 1 OLR 49;3 

Suther 488 (P O). 

Eo 5 O 118; 6 I A 88; 4 Sar.1; 4 O L R 226 
(14) 56 M 534; 141 Ind. Oas. 122; AI R 1933 Mad, 

158; 64 M L J 66; Ind. Ful., (1933) Mad. 73;37 LW 


19; (1933) M W N 199. 


(15) 49 M 596; 95 Ind. Oas. £209; AIR 1926 Mad. 683; 
50M L J 681; 23 L W 551. 
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9), it is held that even before partition, 2 
purchaser of the interes's of one co-parcener 
ig a tenant-in-common with the others 4, 
Naro Gopal v. Paragouda (16). The 
Bombay decisions on the quastion under 
consideration are ia accordance with 
Chinnu Pillai v. Kalimuthu Chetti (8) and 
not with Rangasami vV. Krishnayyan (9) or 
Muthukumara v. Sivanareyana Pillat (14). 
In Kastur Bhavani v. Appa (17) the father 
of the plaintiffs, two of whom were 
minors, sold some lands belonging to 
the joint family to the defendants father. 
Plaintiffs in that case failed to establish any 
case entitling them to set aside the 
sale. Their Lordships, however, remarked 
Hy» ; 

oe although in the view that we take of this 
case, the question is not now of importance, it ought 
to have been ascertained whether either plaintiff No. 
2 or 3 had been born before May 25, 1858, ithe date of 
the alienation]. If, as is extremely probable, they 
have been unsustainable 


his suit would 
were not so, thi could have had a vested 


by them, as they never 
interest in the lands.” l 
In Naro Gopal v. Paragouda (16) two 
brothers sued to set aside the sale by their 
father to defendant No. 1 of a certain piece 
of land belonging to the joint family. One 
of the brothers had been born subsequently 
tothe date of the alienation. It was held 
that defendant No. 1 had acquired the one- 
half share in the alienated property to 
which defendant No. 2 had been entitled at 
the date of the alienation owing to the fact 
that the minor plaintiff had. not been born. 
Their Lordships referred to Gurlingapa v. 
Nandapa (18) in which Sir Oharles Farran, 
O. J., had remarked that two previous daci- 
Sions of the Bombay High Court Pandurang 
Anandrav v. Bhaskar Sadashiv (19) and 
Mahabalaya v. Timaya (20), pointed to 
the period of the alienation by a Hindu 
co-parcener, whether voluntary or com- 
ulsory, as thaf at which the rights of 
the alienee were to bb determined, but that 
the Court nevertheless in Gurlingapa V. 
Nandapa (13), had laid down obiter, 
following Rangasami va “Krishnayyan 9) 
the proposition that the purchaser of the 
co-parcenary share stood in n9 better position 
“than his alienor and was consequently, 
like the latter, liable to have his share 
diminished by the birth of other co-parceners, 
(16) 41 B 347; 39 Ind Oas. 23; A I R 1716 Bom, 130; 
19 Bom. UR 69. 
(17) § B 621. 
(18) 21 B 797. 
(19)11 Bom. H O R 72. 
(20) 12 Bom. HOR 138. 
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if he stood by and did not insist on an 
immediate partition. This conclusion was 
held by their Lordships to be inconsistent 
with the proposition that an alienation 
by the joint tenant effects a severance as 
a result of which the alienee before 
division by metes and bounds, becomes 
a tenant-in-common:. Jogeswar v. Ram 
Chund (21) at p.44*and Pandurang Anandrav 
v. Bhaskar Shddashiv (19), at p. BIT. We 
are bound by the decision in Naro Gapal 
v Paragauda (16), and must, therefore, hold 
that at the time of the alienation in 1912, 
when the plaintifi's family consisted of 
defendant No.1, defendant No. 11, plain- 
tiff No. 1 and Rudrappa, plaintiff No. 1 
would have got a one-fourth share in the 
property on partition and that as defend- 
ant No. 11 cannot challenge and Rudrappa 
has not chosen to challenge the alienation, 
plaintiff No. 1 is entitled to question the 
alienation to the extent of cnly such one- 
fourth share in Survey No. 32. In this 
one-fourth share defendant No. 11 will 
have no ‘share, as she would have been 
entitled to receive a share equal to that of 
a son only if the partion had taken place 
between her husband and his sons or 
between the sons after ker husband's death: 
Mulla’s Hindu Law, Edition 8, paras. 315 
and 316. 

In First Appeal No. 164 of 1934 the facts 
are as follows: On September 17, 1924, 
defendant No. 1 mortgaged Survey No. 31-2, 
which belonged to the joint family, to the 
father of defendants Nos. 7 and 8 for Rs. 700. 
On December 5. 1925, defendant No. 1, on 
behalf of himself and his minor sons, the 
plaintiffs mortgaged the same land as well 245 
a house with a yard to one Andanappa for 
Rs. 2,400. Andanappa transferred his right 
to defendapt No. 9 on 
Rs. 3,500. Lastly, in 1928 defendant No. 10 
having obtained a money decree against 
defendant No. 1 purehased the-land Surve$ 
No. 31/2, in execution. The plaintiffs- 


‘appellants seek to get these alienations set 


aside. The last of these alienations by which 
defendant No. 10 purchased Survey No. 31-2 
in execution, subject to the previous 
mortgages, is not challenged by the present 
appellants, as the learned Advocate on their 
behalf admits that the ground of the trial 
Court's decision as to the alienation being 
binding on them is correct. The plaintiffs 
questioned this alienation in the suit, 
énieralia, on the ground that the alienation 
*(21) 23 O 670; 231 A 37; 7 Sar. 13 (P O). 
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was for immoral. and illegal purposes, but 
subsequently gave up this ground. That 
being so, and the right, title and interest 
of defendant No. 1 having been sold ata 
Court sale in execution, the plaintiffs being 
sons of the judgment-debtor are necessarily 
bound by the Court sale. A question as 
to res judicata has been raised as regards 
the first alienation in favour of defendants 
Nos. 7 and 8, but we do not think that it 
would be proper on our part to go into the 
validity of the alienations of 1924 and 1925, 
so far as the plaintiffs are concerned, in 
view of the legal consequence of the execu- 
tion sale of 1928. The plaintifis having 
now no personal interest left in the suit 
property as the result of the sale, they cannot 
be said to have any locus standi in First 
Appeal No. 164 of 1934. We, therefore, 
think that we cannot interfere with the 
decree of the trial Gourt as regards the 
subject-matter of this appeal, which will 
accordingly be dismissed with costs. 

As regards First Appeal No. 87 of 
1934, the order of the trial Court as regards 
Survey No. 32 is that the plaintiffs do recover 
by partition a three-fourths share in the pro- 
perty. In the view that we have taken this 
fraction will have to be reduced to one- 
fourth. The declaration of the trial Court 
that the mortgage held by defendant No. 9 
is binding against the plaintiffs will be set 
aside, as we have not gone into the question 
of validity of the’ mortgage. The trial 
Court has also awarded defendant No. 11 
a one-eighth share in the plaint property. 
As the mother will not be entitled to any 
share in the present suit, this part of the 
trial Court's decree will also be set aside. 
The Court has further ordered an inquiry 
as to future mesne profits as regards Survey 
No. 32 from the date of the suit till recovery 
of the possession or till the expiry of three 
years from the date of the trial Oourt’s 
deeree. That date will be , replaced by 
the date of the present decision. The 
rest of the order of the trial Court will 


“stand. ; 


The appellants have largely succeeded 


in Appeal No. 87 and we think the ‘proper 


order will be that they will be entitled 
to two-thirds of the costs in that appeal. 
Broomfield, J.—I agree with the orders 
proposed by my dearned brother. I have 
to add only a few remarks on two 
points. Firat, as to the quantum of the 
share which the plaintiffs ære entitled to 
get as a result of holding that the sale 
of land No. ,32" iri the year 1912 is not 
binding’ on their interest. The law in 
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Bombay as settled in this Presidency by 
Naro Gapal v. Paragouda (16), is that the 
alienee gets the share which the alienor 
would have got if a partition had taken 
place at the date of the alienation. That 
share would actually, have been one-fourth 
in this case, the family consisting of defen- 
dant No. 1, defendant No. 11, mother 
of plaintiff No. 1, plaintiff No, 1, himself 
and Rudrappa. But Rudrapa who accepted 
the alienation in 1924 when he took his 
share and went out of the family has 
no right to challenge it, nor has the 
mother, defendant No. ll. It is conceded 
that only a coeparcener can do so. The 
plaintiffs who are in effect suing to evict 
persons who have been in possession since 
1912 can take no more between them than 
the share to which plaintiff No. 1 would have 
been entitled in 1912. Defendant No. 11 
can Claim no share in this suit. If the 
plaintiffs should partition their one-fourth 
ehare, which they have not sought to do 
so far, she would get- the share of a son, 
t. €., one-seventh in that. 

In Appeal No. 164, the plaintiffs raised 
the question of the validity of the mort- 
gages executed by defendant No, 1 in 
favour of the father of defendants Nos. 7 
and 8 and in favour of defendant No. 9 
so far as their interests in the property 
are ‘concerned. But in this suit the cone 
sideration of these questions is academic 
and premature. Defendant No. 10 purchase 
ed the property in 1928 at a Qourt sale 
subject to the mortgage rights of defen- 
dants Nos. 7, 8 and 9. Plaintiff's equity 
of redemption is, therefore, lost and they 
have no interest in the property. The 
mortgagees could not proceed against them. 
If they sue defendant No. 10, it might 
be open to him to contend that the mort- 
gages are not effective against the whole 
of the property. Plaintiffs cdnnot call 
upon the Court to go into that question 
now. They apparently hoped to be able 
to set aside the Court sale. But they have 
had to admit that the sale is binding on 
them. It necessarily follows that their 
interest in the property is gone and they 


have no locus standi to chillenge the ofthe properties in 


mortgagees either. 


* D. A Order accordingly. 
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September 1, 1988 
Misra, J. 

SHEO NANDAN SINGH —DEFSNDANT 

APPELLANT 
VETSUS 
SURAJ PRASAD SINGH AND 0THERS— 
PLAINTI F¥8S— RESPONDENTS 

Agra Tenancy Act (III of 1926), s3. 242, 3 (4)— 
Decree passed by Assistant Collector in ejectment 
suit reversed in appeal—Order by him for restitu- 
tion under s. 144, Civil Proceaure Oode (Act V of 
1908), whether decree under s. 3 (4)—Appealto Dis- 
wsi udge, if lies under s. 242—~Jurisdiction—Plea 
0 eed 
appepl—District Judge assuming jurisdiction which 
he does not possess—~Interference — Civil Procedure 
Code (Act V of 1908), a. 100. 

Where a decree passed by the Assistant Collec- 
tor ina suit for ejectmentis reversed in appeal and 
the Assistant Collector passes an order on an ap- 
plication under 5.144, Civil Procedure Code, allow- 
ing restitution, such order does not fall within the 
definition of ‘decree’ in s. 3 (4), Agra Tenancy Act, 
and proceedings under s. 144, Oivil Procedure Code, 
taken on an application not being a suit, no appeal 
lies to the District Judge under s, 242, Agra Ten- 
ancy Act, from the decision of the Assistant Collec- 
tor. Kashi Prasad Singh v. Balbhaddar Singh (1), 
relied on. 

Question of jurisdiction though not raised in 
lower Oourts can be raised and considered in second 
appeal. Municipal Board, Benares v. Krishna & Co. 
(2) and Ramkinker Roy v. Tufani Ahir (3), relied 
on, 

Where a District Judge assumes jurisdiction 
which he does not possess, by hearing an appeal 
which does not lie, the order can be set aside by the 
High Court in second appeal. Khem Chand v., 
Keshar Singh (4), followed. 

S.C. As. from the decree of the District 
Judge, Ghazipur, dated May 19, 1936. 

Mr. Ambika Prasad, for the Appellant. 

* Mr. Chaturbhuj Sahai, for the Respone 
dents. 

Judgment.—These are two connected 
appeals arising put of proceédings under 
s. 144, Civil Procedure Code, in thé Court 

First Class, 
District Baflia. Sheo Nandan Singh, the 
appellant in this «Court obtained two 
decrees for ejectment from the rent Court 
against the opposites parties in these 
two appeals and was put in possession 
respect of which he 
had sued for ejectment. The opposite 
parties appealed with success and 
thereafter applied under s. 144, Civil Pro- 
cedure Code, for restoration of their pos- 
session and for mesne profits for the 
periéd of their dispossession. The Assistant 
Collector assessed the mesne profits and 
awardedithem against the plaintiff-appel- 
lant Sheo Nandan Singh. The latter 
e 


f can be taken only in second appeal—Second. 
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was satisfied with the prder of the Assistant the plea of want of jurisdiction’ was 
Collector but the opposite parties appealed allowed to be raised in a Letters Petent 
tothe District Judge who decreed a Appeal. Reference was made in the above- 
larger amount to the opposite parties. mentioned ruling to the earlier case in 
The present appeals have been laid to Ram Kinker Roy v. Tufani Ahir (8), 
this Court against the decision of the in whichit was ecnceded that a question 
léarned District Judge. involving jurisdiction can be raised for the 
The first point urged in these appeals first time in appeal. As to whether when 
before me is that no appeal lay to the the appeal to the District Judge was 
District Judge from the order of the Assis- incompetent, this Court can, in second 
tant Collector allowing restitution and the appeal, set aside the order of the District 
Court below has exercised jurisdiction Judge, reference may be made to the 
- not vested in it in interfering with the Bench case in Khem Chand v. Keshar 
order of the trial Court. I think this con- Singh (4), where it was beld that where 
tention is correct and must be accepied. a District Judge assumes a jurisdiction 
_ Orders passed under s. 114, Civil Procedure which he does not possess, the order can be 
Oode are no doubt included in the defini- set aside by the High Court in second 
‘tion of the word “decree” as that term appeal. For the above reasors, I hold that 
„is defined in the Civil Procedure Code, the appeal to the District Judge was incom- 
but the Agra Tenancy Act has its own petent and that his order can and should 
- definition of that expression “decree” be set aside by this Court in second 
- which for the purposes of that Act appeal. I, therefore, accept these appeals, 
‘ “means any order which so far as the set aside the order ofthe lower Appellate 
Revenue Court is concerned, finally dis- Courtand restore the decision of the 
poses ofa suit.” Now an order under Assistant Oollector. Asto costs, since the 
“8. 144, Civil Procedure Code, is not an point of jurisdiction was not raised in the 
‘order in a suit and doesnot dispose of a Court below, Ithink it would be fair that 
suit. Consequently such an order js the parties should bear their own costs of 
clearly excluded from the definition of the lower Court as wellas of this Court and 
“‘decrée” as given in B. 3, cl. (4), Agra I order accordingly. Leave to file Letters 
Tenancy Act. Section 242, Agra Tenan- Patent Appeal is refused. 
oy Act, sence ne r appeals ar the a Wa NAN Appeal anew. 
istrict Judge from the decree of an Assis- ) a ; nd. Uas. 420; 
tant Collector of the first class in any of GB) All. 35;53 A 65; Ind. Rul. (1931) All. 668 
the suits included in Group A of Sch. IV of ~“ (4) AIR 1933 All. 403; 147 Ind. Cas. 201; (1933) 
that Act in which the amount or value A LJ 103; 6 RA 424. 
of the subject-matter exceeds Rs. 200 or 
which relate to matters specified in cl. (b) 
et seq. of s. 242. This section speaks 





only of suits and decrees in suits. An order’ CALCUTTA HIGH COURT 
under s, 144, Civil Procedure Code, not Appeal No. 880 of 1936 
being a decree under the Agra Tenancy . May 23, 1338 


Act and proceedings under s. 144 taken B. K, MUKHERJEA, J. 
on ansapplication not being a suit, no Sm. ME@HMALA DEBI wjo NIBARAN 


appeal lies to the District Judge under 3 CHANDRA |OHAKRAVARTI—PLAINTIPR-—— 


‘s. 242, Agra Tenancy'Act, from the deci- APPELLANT . 
sion of the Assistant Collector, The versus 
matter is concluded by a decision ofa , SADAY PARHYA AND ofRERS~—~ 
Bench of this. Corti: Kashi Prasad Singh RESPONDENTS ; 
Limitation Act (IX of 1808), Sch. I, Art. 11-A, 


v. Balbhaddar Singh (1). eel 

The question of jurisdiction raised in ‘ Bok, JA aa kk A ag e HP Kak Lie ‘A 
these second appeals dies not appear to Time when begins to run—Words ‘Court of Appeal’ 
have been raised in the Court below, but ims. 1401) whether include Court of revision—Civil 
that does not preclude its being raised and Procedure Code (Act V of 1908), O. XXI, r 100 
TPN . p , aie Order under — Interference by High Court in 
considered in this Ocurt: see Municipal resision—Revision, if can be said to be mala fide-- 
Board, Benares v. Krishna &Co. (2), where Revision. 

° A suit under O. XXI, r. 103, Oivil Procedure Code, 

a n a J 133; 65 Ind. Cas. 768; A I R 19989 All, is governed by pe eee nae the word 

; < bi * in Art. 11-A should be construed asmeanin 

(2) (1935) A L J 635; 156 Ind. Cas. 281; A T R 1935 the final oF subsea order in the pe The ocd 
All, 760; 57 A 916; 7R A 1060, of one year runs wader Art. 11, from the time when 
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the Appellate Court passed its order. But a some- 
what different consideration would apply if arevision- 
petition presented by an unsuccessful pariy ina 
clagm proceeding is rejected by the superior Court. 
. Heghe High Court inthe exercise of its powers under 
s. 115, Civil Procedure Code, refuses to interfere in a 
claim case, if merely amounts to an abstention from 
* exercising jurisdiction and the only final order that 
remains subsistingis the order passed by the trial 


Court. It may be otherwise where the High Court ` 


interferes in revision with the original decision. 
Venugopal Mudali v. Venkatasubbiah (1), relied 
o i 


Quaere.—It is doubtful as to whether the expres- 
sion “Oourt of Appeal” as sued ins. 14 (1), Limitation 
Act, would include a Court of revision. 

It is true that the High Court would not ordinarily 
interfere in revision with orders made in claim cases. 
But this does not «mean that the High Oourt has no 
power to intgrfere in such cases, or simply because 
there is another remedy open to the unsuccessful 
party by way of regular suitone may necessarily 
conclude that the application in revision wasa mala 
fide one. S. R. M.M. A. Firm v. Maung Po Saung (2), 
dissented from. 

A. from the appellate decree of the 
District Judge, Midnapur, dated January 15, 


1936. 


Mr. Sambhunath Banerjee for Mr. Gopendra 
Nath Das, for the Appellant. 

Messrs. Sarat Chandra Janah and Paresh 
Nath Mukherjee, for the Respondents. 


Judgment.—This is an appeal on behalf 
of the plaintiff and it arises out of a suit 
commenced by her under O. XXI, r. 103, 
Civil Procedure Code, following an adverse 
decision in a claim case under O. XXI, 
r. 100,.Civil Procedure Gode. The facts 
are not disputed and the whole eontro- 
versy centres round the point whether the 
Plaintiff's suit is barred by limitation. 
Both the Courts below have concurrently 
held that Art. 11-A, Limitation Act, operates 


as a bar to the plaintiff's suit, she having ° 


not instituted the suit within one year 
after the order was passed against her 
in the claim proceedings. It is admitted 
that the order in the claim proceedings 


‘was passed on July 25, 1933. # Against that, 


order thera wasa petition in revision pre- 
sented bythe plaintiff to this Court upon 
which a Rule was issued on November 14, 


1933. The Rule was ultimately discharged 


on January 29, 1935, and on March 1, follow- 
ing, the present suit was started. Mr, 
Banerjee who appears on behalf of the 
appellant has raised a two-fold contention 
ecbefore me. He has argued in the first 
place that timé under Art. lLl-A. would 
run from the date when the order was 
passed by this Court in revision on 
January 29° 1935, and secondly, that in any 
view of the case he ig entitled under s. 14 
(1), Lamitation Act, to exclusion of the 
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period during which he was prosecuting the 
revision case in this Court. 

Now, so far as the first point is concerned, 
Mr. Banerjee relies upon a decision of the 
Madras High Court in Venugopal Mudaliw. 


’Venkatasubbiak (1) That decision held, 


and in my opinion rightly, that the word 
“order” in Art. l1-A, Limitatlon Act, 
should be construed as meaning the final 
or subsisting. order in the case. In that 
case, however, there was a judgment in 
the claim case pronounced by a Single 
Judge of the High Court against which an 
appeal was taken under the Letters Patent. 
The Court held that the period of one year 
did run under Art. 11, Limitation Act, from 
the time when the Appellate Court passed 
its order. The learned Judges in that case 
pertinently pointed out that a somewhat 
different consideration would apply if a 
revision petition presented by an unsuccess- 
ful party in a claim proceeding is rejected 
by the superior Court. If the High Gourt 
in the exercise of its powers unders. 115, 
Civil Procedure Code, refuses to interfere 
in a claim case, it merely amounts to an 
abstention from exercising jurisdiction and 
the only final order that remains subsist- 
ing is the order passed by the trial 
Court. It may be otherwise where the 
High Gourt interferes in revision with 
the original decision. In the present case, 
if the plaintiff had succeeded in the revi- 
sional petition which ste presented to this 
Court, the time so far as the defendants 
are concerned, would certainly have run 
from the date, when this Court passed its 
order. In my opinion, the only eubsisting 
order against the plaintiff was the order 
that was passed by the trial Court on 
July 25, 1933, and as the suit was not 
commenced within a period of one year 
after that, it is,barred by linsitation under 
Art. 11 A, Limitation Act. s ° 

The next point that arises for consideration 
is whether the plaintiff can get an extention 
of time under s.° 14 (1), Limitation Act. 
The Court of Appeal below has refused to 
extend time primarilf on the ground that 
the plaintiff's applicatién for revision to 


e this Court could not have been a bona fide 


application in view of the fact that she had 
another remedy open to her under tae law, 
and in support of this decision the District 
Judge has relied upon the casein S. R. M. 
M. A. Firm v. Maung Po Saung (2). It is 

(1) 39 M 1196; 28 Ind. Oas. 367; A IR 1916 Mad. 
883: 17 MJ. T 208; (1915) M WN 2il. . 

(2) 7 R 466; 120 Ind. Cas, 236; A TR 1929 Rang. 297; 
Ind. Rul. (1980) Rang. 28. 
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true that the High Oourt-would not ordinarily 
interfere in revision with orders made in 
claim cases. But I donot think that the 
High Court has no power to interfere in 
such cases, or simply because there is 
another remedy open to the unsuccessful 
party by way of regular suit one may 
necessarily conclude that the application 
in revision was a mala fide one. I am 
not prepared to go to the length as the 
Rangoon High Court has done and cannot 
consider that the application for revision 
made by the plaintiff was not a bona 
fide one. I have my doubts, however, as 
to whether the expression ‘Court of Appeal” 
as used in s. 14 (1), Limitation Act, would 
include a Court of revision. Assuming that 
the words are wide enough to include a 
Court of revision, I think that the plaintiff 
eannot have an extension of time under 
s. 14 (1), Limitaticn Act, as this Court 
was not unable to entertain the revision- 
petition from defect of jurisdiction or any 
cause of alike nature. In my opinion this 
Court was quite competent to exercise 
jurisdiction in this case and it has not 
refused to entertain the application on any 
point akin to want of jurisdiction. Under 
these circumstances, the plaintiff is not 
entitled to extension of time under s. 14 
(D, Limitation Act, and this appeal must 
stand dismissed. I make no order as 
to costs. 
8. Appeal dismissed. 


OE 


ALLAHABAD HIGH COURT 
Civil Revision Case No. 45 of 1938 ° 
August 22, 1938 
MISRA, J. 
Lala SHIAM LAL—P.aintirr— 
° APPLICANP 
versus 


NAWAL KISHORE ANT ANoTHER— e 


'DEFENDANTS-—OPPosITE PARTY 

Contribution—Costs—M borrowing sum on simple 
mortgage from N ang S—Portion of amount paid 
by N and rest by S--Mortgage decree passed and 
property put to sale—Suit by R against N and 
8 for declaration of title to half property decreed 
with costs—Costs recovered only from S—Suit 
against N for contributtion—S and N held liabie for 
costs only in proportion to thetr interest tn property 
affected by R's suit. | 

M borrowed a certain amount from N andS on 
foot of a simple mortgage. A part of this amount 
was paid by N and the rest? by S. A decree was 
passed in the suit onthe mortgage and the*mort- 
gaged property was putto sale. Thereafter one R 
brought a declaratory suit against N and S claim- 
ing Phat half the mortgaged property was hers and 
was not liableto attachment and sale. The suit 

d 
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was eventually decreed and costs were awarded to 
R trom Nand S. These costs were realized solely 
from § who paid the money under protest and then 
brought a suit for contribution against N ; 

Held, that in equity Sand N were liable t@ pay 
the costs in proportion to their interest in the 
property affected by the suit of R and not equally. 
Kisto Coomar Chowdhury ~. Anund Moyee (1), Shaikh 
Murdan Ali v. Shaikh Tufuezeul Hoosein (2) and 
Obhoy Kunt Lahoree v. Ram Soonduree (3), applied. 


O. R. Case against an order of the Small 
as Court, Aligarh, dated October 18, 

37. 

Mr. C. B. Agarwala, for the Applicant. 

Mr. S. N. Seth, for the Opposite Party. 

Order.— This is an application in revision 
against the order of the Judge, Small Oause 
Court of Aligarh, in a suit for sontribution 
for costs. One Mohammad Zafar Husain 
Khan borrowed Rs. 47,000 on foot of a 
simple mortgage from the parties to this 
revision and their predecessors in-interest. 
Rupees 42,000 were taken from Nawal 
Kishore, defendant, and Musammat Genda 
Kuer, deceased, predecessor-in-interest of 
Ram Kishore, defendant, and Rs. 5,000 
from Shiam Lal, plaintiff, and his deceased 
brother Gulab Rai. A sult was brought 
on this mortgage. A decree was passed 
on it and the mortgaged property was 
put to sale. Thereafter one Ruqya Begum 
with some others brought a declaratory 
suit claiming that half the mortgaged 
property was hers and was not liable to 
attachment and sale. The parties to this 
ease were defendants in that suit for a 
declaration. The suit was eventually 
decreed and costs were awarded to Musam- 
mat Ruqya Begum and others from the 
defendants in that case. These costs were 
realized solely from Shiam Lal, plaintiff, 
who paid the money under protest and 
then brought a suit for contribution against 
‘Nawal Kishore and Ram Kishore. Shiam 
Lal’s case was that he was liable to pay 
costs only to the extent of his interest in 
the property for which Musammat Rugya 
Begum and others had sued; and the 
opposite parties Nawal Kishore and Ram 
Kishore were liable to pay to the extent 
of their interest. The learned Judge of 
the Small Cause Court, however, held that 
each of thé parties was jointly and equally 
liable. 

On behalf of the applicant, Shiam Lal, 
it is contended that the, learned Judgé 
of Small Causes wis in error in holding 
the applicant to be equally lable with 
the defendants, because the axtent of the 
interest of the applicant in the property — 
for which Musammat Ruqya Begum had 
sued was only 95-47. In support of his 
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argument the learned Oouusel has referred 
to the cases reported in Kisto Coomar Chow- 
dhwry v. Anund Moyee (1), Shaikh Murdan 
Ati v. Shaikh Tufuzzul Hoosein (2) and 
Obhoy Kunt Lahoree v. Ram Soonduree (3). 
“On behalf of thee opposite party it is 
argued that these cases were cases of posses- 
sion of property and a different principle 
would apply to a case like the present. 
In my judgment, however, the same principle 
would apply in the present case. If instead 
of the mortgage having been a simple one, 
the mortgagees had been in possession of 
the property and Musammat Ruqya Begum 
had sued for péssession and half the property 
had gonemwut of the possession of the mort- 
gagees, the interest of the parties which 
would have been affected would have been 
the same as now. By the declaration having 
been granted to Musammat Ruqya Begum, 
half the mortgaged property has ceased to 
become available to the parties and in 
that half the interest of the plaintiff-appli- 
cant is only 5-47 and that of the opposite 
parties 42-47, I think, therefore, that in 
equity costs should have been contributed 
by the parties in proportion to their interest 
in the property affected by the suit of 
Musammat Ruqya Begum. 

For these reasons, I allow this application 
in revision with costs and order that the 
claim of the plaintiff in the lower Court be 
decreed not tothe extent of 1-2 but to the 
extent cf 42-47 with proportionate costs, 
Interest was not allowed by the trial Court 
and is, therefore, not allowed to the 
applicant. 

S. Application allowed. 


(1) 7 W R300, ‘ 


(2) 16 W R 78, 
(3) 20 W R 209. 
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RANGOON HIGH COURT i 
First Civil Appeal No. 6 of 1938 
July 14, 1938 
Mya BU AND MAOKNEY;, JJ. 
MA SINT—APPELLANT 
versus . 

MA MA GALE—Rzgsponpent 
Burmese Buddhist Law—Succession—Apatitha, 
y A can inherit when one of parents is 
wing. <6 

In the absence of keiftima or natural children, 
the apatitha child is entitled to inherit in the 
estate of his adoptive parents when both parents are 
dead but it*has no right to share in the estate of 
the deceased parent when the other parent is living, 
Ma Theinv. Ma Mya (4), Pa, An v. Ma Dwe(5) and 
Ma Hnya v. Ma On Bwin (6), referred to, 
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Mr. U E Maung, for the Appellant. 

Mr. U Tha Kin, for the Respondent. 

Mackney, J.—The plaintiff-respondent 
Ma Ma Gale has been held by the original 
Court to be apatitha child of U Tun Kyaw 
and his wife Ma Lon Byu, both deceased, 
Ma Lon Byu was the natural aunt of Ma 
Ma Gale. She pre-deceased her husband U 
Tun Gyaw and after her death U Tun 
Gyaw married the defendant appellant Ma 
Sint. Ma Ma Gale has brought a suit for 
the administration of the estate of U Tun 
Gyaw. The original Court having found 
that she is an apatitha child decided that 
she was entitled to one-half of the share 
of the natural child. Therefore, as the 
share of a natural child in the present 
circumstances would have been three- 
quarters, he awarded Ma Ma Gale a three- 
eighth share. Against this decision Ma 
Sint has now preferred thisappeal. One 
of the grounds set out in the written 
memorandum of appeal is that the original 
Court erred in holding that the plaintif- 
respondent was an apatitha child of U 
Tun Gyaw and Ma Lon Byu. This conten- 
tion, however, was not urged before us. 
The main contention raised is that in 
Burmese Buddhist Law the apatitha child 
has no right of inheritance in the presence 
of a wife of the deceased. 

{tis quite clear that in the absence of 
keitttma or natural children, the apatitha 
child is entitled to inherit in the estate 
of his adoptive parents. Ko Pe Kyai v. 
MaThein Kha (1), Ma Than Nyun v. 
Daw Shwe Thit (2) and Maung Gyiv. 
Maung Aung Pyo (3). Where there are no 
natural or keittima children, the apatitha 
child takes half of the estate of the 
adoptive parents, the other half going 
tothe relatives. In Manugye, Vol. 10, 
Act. 25, is laid.down the law for partition 
of the property between the adopted sorf 
and the relations of the adopting father 
and mother. Generally throughout the 
Article it is assemed that both the adop- 
tive parents are dead. If the adopted 
child shall be living with the adopting 
parents at the time of tSeir death, he is to 
share equally with the relations of the 
deceased. If he shall have already 
received a portion and be living separate, 
he shall have no further share; the property 
shall descend to the relatives of the 

(1) 1937 Rang. 426° 173 Ind. Cas. 238; AIR 1937 


Rahg. 455; 10 R Rang. 327. 
(2) 14 R 557; 164 Ind. Oas. 272; AIR 1936 Rang, 


334; NR Rang. 73 (2). 


« 
* 


(3) 2 R 661; 85 Ind. Cas, 286; A I R 1925 Rang. 
78 


` decided this case, quote 
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deceased. To this proposition a proviso is 


attached, namely that ‘if the deceased 
man and his wife had payin and lettetpwa 
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property, the survivor was the heir and ' 


pn tbe death of the survivor, his or her 
relatives would inherit. Firally there 
is the case where the adopted child is one 
of the six relatives entitled to inherit. 
In his case, allhough he be living separate- 
lv. if there be no natural children, he 
shall take an equal share with the 
relatives. 

It is possible to read this last clause as 
a special case of the adopted child who has 


received his portion and is living 
separate, and in that case it would 
indicate that after the death of the 


survivor, heis entitled to an equal share 
with the relations. Be that ae it may, 
it must he conceded that the Manugye 
does not clearly state whether the adorted 
son has or has not any right to share 
in the ‘estate in such acase asthe one 
thatis now before us. I think there 
can be no doubt that if such a case as the 
present had been mentioned in the 
Dhammathats, it would have been stated 
that the apatitha child would have no 
right toinherit when the adoptive father 


on the death of the adoptive mother had 
married again and died. It has only 


been comparatively recently, 7.e. in 1929, 
that it has been laid down that a keittima 
child on the re-marriage of one parent 
after the death of the other can sue for 
partition of the estate in the same manner 
as cana natural born child: Ma Thein v. 
Ma Mya (4). The learned Judges who 
the following 
observation from Pa An v. Ma Dwe 
Full Bench decision : 


- “We are satisfied that according to the Dhamma- 
thats the position of the keittima child in respect 
of inheritance “was inferior to hat of own children, 
but in view of the judicial decisions which for 
many years have recognized the right of the ketttima 


(5) a°’ 


child to share equally with the Own 4 children, we ° 


areot opinion that that right should not now be 


questioned.” . 
The learned Judges who decided ‘Ma 
Thein v. Ma Mya». (4), were unable to 


decide how the right of a natural child to 
elaim inheritance after one parent had 
died and on the re-marriage of the surviv- 
ing parent, could be denied to a 
keittima. child. In Ko Pe Kyai v. Ma 
Thein Kha (1), it was pointed out that the 
keittima child gets right of inheritance 


(4) 7R 193; 118 Ind. Cag, 124; AI R 1929 Rang. 
218: Ind. Rul. (1929) Rang. 236. 

(a) 4 R 184: 98 Ind. Cas. 621; AIR 1996 Rang. 
148; 5 Bur. L J 122 (FB). 
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from the intention of the adoptive parents 
that he shallinherit. On the other hand 
an apdtitha child does not get any right 
of inheritance from the intention of ethe 
person who adopts because the person who 
adonts has nn intention to give him any 
such right. There is, therefore, a very good 
reason why the same rights which have 
been extended to a ketttima child not- 
withstanding Dhammathats should not he 
extended to the apatitha child. In. Vol. 10, 
Art. 25 of the Manuegve, it is made quite 
clear thas the apatitha child in certain 
circumstances can come in with the 
relatives in sharing the estate. As, how- 
ever, the relatives do not inherit until the 
survivor of the husband or wife dies. it 
would ssem to follow that the apatitha 
child also cannot inherit until the survivor 
dies unless special provision has been made 
for his so inheriting, as was formerly 
in existence forthe natural childen only, 
but now exists in favour of a ketttima 
cbild also. 

Again the kilitha child has greater pri- 
vileges than the apatitha. On the death 
of his parents, the co-heirs have no 
claim to the property, he shall inherit the 
whole of the prepertv: Kinwun Mingvi's 
Digest of Burmese Buddhist Law, e. 301, 
In Ma Hnya v. Ma On Buin (6)—a Full 
Bench decision of the Chief Court of 
Lower Burma—it was held that a kilttha 
child could not share with his ‘father’s 
widow in the father’s estate. In this 
case the kilitha child wasthe child of a 
man by awoman who was not his wife. 
The man had subsequently married 
another woman. On his death the illegiti- 
mate daughter brought a suit for three- 
quarters of the share of his estate. As 
therefore, so far as inheritance in the 
estate of parents goes, the kilitha child 
who is more privileged than the apatitha 
child, may mot share with the survivor,’ 
it would fellow that all he more 
certainly is the apatitha child excluded. 
„The apatitha child has been adopted 
with no intention to inherit; no thought 
for its future has been taken. In certain 
special circamstances it is allowed toin- 
herit in the estate of its adoptive parents: 
but it is quite clear that it cannot doso 
when there is a direct claimant. . It has 
been placed, on certhin conditions, on an 
equality with the relatives of the deceased; 
buf these themeelves succeed, only when 
there is no survivor of the deceased 


(6) 9 LB R 1; 33 Iņnd. O26. 171; AIR1917 L B 
113; 9 Bur. LT 15 FBS 
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couple. Such a survivor is the recognized 
heir of the deceased, and his or her rights 
can be affected in certain circumstances 
only by the natural children or the 
keittima, child, that is to say, the children 
“in whise status the right of inheritance is 
inherent. 1 would, therefore, hold that 
Ma Ma Gale has no right to share in the 
estate chU Tun Gyaw in the lifetime of 
Ma Sint. I would, therefore, allow this 
appeal and set aside the judgment and 
decree of the trial Court with costs through- 
out, Advogate’s fees in this Court five gold 
mohurs. 

Mya Bu, J.—I. agree. 

S. `; Appeal allowed. 


A A 


_ OUDH CHIEF COURT 
First Civil Appeal No. 9 of 1938 
November 16, 1938 
ZIA-ULHISAN AND YORKE, JJ. 
SUKKHU— APPELLANT 
ve TSUS 
NAND BAHADUR SINGH AND ANOTHER-— 
RESPONDENTS 

Court Fees Act (VII of 1870), Sch. II, Art, 11— 
Claim application under U. P, Encumbered Estates 
Act (XXY of 1934) dismissed as time-barred — Court 
noting in order that claim was to be deemed as duly 
discharged—Such order, if decree~Appeal from such 
order—Court-fee payable, | 

Where a claim application made by a person under 
U.P. Encumbered Estates Act is dismissed by the 
Special Judge on the ground that it was made beyond 
limitation prescribed by s. 902) and (3), noting at the 
same time in his order that the claim wasto be deem- 
ed to be duly discharged under s. 13, there has not 
been any adjudication at all and the nature of the 
decision is that it isan order only and not an order 
having the force of adecree. Onan appeal from such 
order the proper court-fee payableis under Art, 11 of 
Sch, Li of the Court Fees Act and not ad valorem. 


Messrs, Radha Krisana and S. N. Srivas- , 


tava, for the Appellant. 

Judgment.—This is a reference in re- 
gard tothe court-fee payable oa an appeal 
against an order of the Special Judge, tirst 
grade, described by the office as dismissing 
the claim of the appellant under the pro; 
visions of s. l3 of the Encumbered Ustates 
Act. What actually happened was that toe 
application was made beyond the period of 
three months prestribed in the notice issued 
under s. 9 (2) of the tMucumbered Estates 
Agt and the turtner period of two montns 
allowed by cl. 3°Ħof the same section. Tue 
learned Special Judge heard sume argu- 
menis in regard to the interpretation of 
these two clatises but held tuat the applica- 
tion was made beyond time and he 
therefore declined to admit.it. He also 
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noled in his order that by reason of the 
provisions cf s. 13 of the HEucumbered 
Estates Act, the claim not having been 
made within the time required by the Act, 
the debt was to be deemed for all purposes 
and all occasions to be duly discharged. 
The office report is to the effect that this 
dismissal of the claim amounts to a decree 
and therefore ad valorem court-fee of Rs. 205 
is payable on Rs. 3,600 tho amount at 
which the appeal has been valued. 

Learned Counsel has gone so far as to 
argue that even if this had been an 
adjudication under s. 14 of the Encumbered 
Estates Act, ad valorem court-fee would 
not have been payable in a case in which 
the Court declined to pass a simple money 
decree under cl. 7 of that section. That 
is a question into which we need not go 
on the present reference. Cases in which 
a money decree is granted or refused under 
the provisions of s. 14 are cases in which 
there has been an adjudication. In the 
present case we are of opinion that there 
has not beenany adjudication at all, that 
the nature of the decision of the learned 
Special Judge is that it is an order only 
and not an order having the force of a 
decree, In these circumstances, we do not 
accept the office report, but are of opinion 
that tbe proper court-fee payable is under 
Art. ll of Sch. II of the Court Fees Act, 
namely Rs. 2. That amount having been 
paid, there is no deficiency to be made 
good. 

S. Order accordingly, 


CALCUTTA HIGH COURT 
Raference No. 1 of 1937 
May 6, 1937 
COSTELLO ANP LORT- WILLIAMS, Jd. 

In the matter of Messgs. BISSEN GOYAL 
6 | DAYAKAM 

Lncome-tax—Hxception—J oint business of Wand D, 
members of undivided Hindu fsamily—Separation 
and division of assets. and liabilities of business— 
Each carrying onseparate business subsequently —D 
claiming that certain debt assigned to him was had 
and be exempted—Loss held was capitul loss and could 
got be exempted. 

One G and his son D, members of a Hindu un- 
divided family who carried un a business separated 
and divided between themselves the assets und the 
liabilities of the joint business, Both of them there- 
after carried on a separate business of their own 
having ny» connection wieh the former joint business. 
During, the year of assessment D ciaimed that an 
outstanding debb assigned to him in the partition 
with his father G, was bad debt and should, thene- 
fore, be exempted : 

Held, that the debt claimed to be exempted became 

e 
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capital in his hands ‘after the partition and the 
loss being the capital loss the’ debt could not be 
exempted, 

Costello, J.—This matter relates to an 
agsessment of the year 1935-36 on income 
from interest on securities, house property, 
business of dealing and brokerage in shares 
and other sources. In computing the in- 
come from business, the Incomesrtax Officer 
did not allow a debit of iss. 1,13,535-3-0 
which was written off by the assessee as 
a bad debt of one, M. Q. Marcar which 
has been standing in the accounts of the 
assessee for the relative accounting period 
for the year which was 1990-91 Dewali, 
corresponding to the year ending October 
1934. The assessee claimed that the deduc- 
tion of the sum mentioned ought to have 
been allowed as a bad debt, because in 
fact it was a bad debt, The facts out 
of which the matter arises are very short. 
Originally there was a stock and share 
brokerage business carried on by a Hindu 
undivided family which was subject to the 
Mitakshara School of Hindu Law, and that 
business was carried on under the style 
of _Bissendoyal Gajanand. The family 
consisted of one Gajanand and his syn 
Dayaram. Both these persons were engag- 
ed in the business. It appears that 
Dayaram entered into a transaction relating 
to tne business without consulting the 
' father, which transaction resulted in a loss. 
Gajanand as, karta of the family refused 
to pay this loss; A dispute accordingly 
arose between Gajanand and Dayaram and 
the latter instituted a suit for partition 
which was Suit No, 402o0f 1923. ‘Lhis suit 
ended in an arbitration on April 30, 1924, 
and under the award of the arbitrators 
Dayaram was given apart of his share in 
the co-parcenary assets and the debt due 
from M. Q. Marcar which although nomi- 
enally was Rb. 1,13,535-3-0, however, was 
assessed for the purpose of the partition as 
being only of the value of Re. 22,092. 


Dayaram argued that the business which 
he was carrying on was really a part of 
the old business. The effect of the partition 
was to divide up the old business as bete 
ween his father and himself, and that 
therefore when he himseif conducted the 
business of a stock and share-bruker as from 
the date of the award in April L924, he 
was actually carrying on a part of the old 
business, and therefore he ougnt to be 
allowed to set-off against the prolite he 
made in the year in respect of which 
assessment was made, the sum wiich at 
$hat time was outstanding from M, u. 
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Marcar. He contended that he oughtto be 
allowed a setoff of the full sum -of 
Rs. 1,13,535-3-0, or at any rate the value 
of the debt as stated for the purpose of the 
partition. Tae Income-tax Officer disalléw- 
ed this deduction on the ground that the 
amount due from Marwar was really in the 
nature of acapital asset which had come 
over to the assessee in the year ending in 
October 1924. The Commissioner of Income- 
tax in the opinion wnich he had put before 
us said it—that is to say, the amount of 
Marcar’s debits—had nothing todo with the 
business which was being carried on by the 
aseessee, and if he could not recover or did 
not choose to recover somtthing which he 
got not in connection with the business of 
his, what he had lost was a capital loss. 

The question which we are required to 
answer is whether or not the assessee should 
be allowed a debit either of Rs. 1,13,535-3-0 
or the sum of Ks. 22,052, ‘The material matter 
for our consideration is certain provisions in 
the award of the arbitrators. It appears 
that as regards the outstanding debts which 
were due to the old business at the time 
of the partition, they are valued on April 30, 
1924, after due consideration as to the 
nature of the debts and probabilities of 
realization; and according to the valuation 
which was made, a portion of the debts 
including the dues from Marcar was 
allotted to Dayaram and tne other portion 
to his father Gajanand. Under the award 
Gajanand was allowed to use ‘the trade 
hame and it seems, with the name went 
also the goodwill of the old business. 
He was allowed to use the name of Bissen- 
doyal Gajanand ior the business he was to 
He was ailowed to retain the 
membership of tne Oalcutta Stock Exchange 
Association, Lid, and he was in fact 
Ziven the entire share in the Calcutta Stock 
Exchange Association, Limited, which was 
standing in, the name of Bissendoyal. 
Gajanand. On the other hand his son 
Dayaram, with whose assessment we are 
now concerned, was allowed to carry on a 
séparate business in any other name heshould 
choose including a name which had in it, 
the name ‘Bissendoyal’ or ‘Bissendoyal 
Dayaram’ orany other combination except 
that of ‘Bissendoyal Gajanand. 

it seems to follow, therefore, that the 
present assessee was Note a successor t 
the old business. What he actually got 
was a share in the assets of the old 
business and thal asset became capital 
in his hands. Therefore, it must be taken 
that this debt, which was due from Marcar 
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to the old business came into the hands of 
Dayaram not asa debt due to him in respect 
of the business which he was carrying on 
or Was about to carry on, not as a debt 
of the old business but simply as an 
asset which could be used as capital in his 
hands if Le so chose #0 use it, assuming he 
could recover it. In the circumstances, 
we are of opinion that the Income-tax Officer 
was quite right in disallowingthe deduc- 
tion. The reference is answered in favour 
of the Orown with costs to be taxed accord- 
ing to the scale of the Original Side of this 
Court. 

Lort-Williams, J.—I agree. 

S. ° Reference answered. 

® 
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MADRAS HIGH COURT 
Civil Revision Petition No. 933 
of 1937 
February 3, 1938 
PANDRANG Row, J. 
GADDIPATI VENKAYYA 
— PRTITIONER 
VvETSUS 
CGHANDURU SAMBAYYA AND OTHERS 
— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 28 (2)— 
Object of—Application by creditor in insolvency 
under 3,25, Madras Debt Conciliation Act (AI of 
1936), without leave of Court—Proceedings if can be 
stayed, 

The application contemplated in s. 25, Madras 
Debt Conciliation Act, 18 an application which is not 
prohibited by law or in contravention of any statu- 
tory provision. 

An application to a Debt Conciliation Board isa 
legal proceeding or at least the initiation of a legal 
proceeding. Application under s. 25 of the Madras 
Debt VUonciliation Act, cumes within the mischief 
provided against ins. Zë (2) of the Provincial da- 
solvency Act. 


One of the creditors in insolvency applied under “ 


s. 25 of the Madras Debt Conciliation Act, praying 
that all iurther proceeaings in the msolvency may 
be stayed pending aisposal of his application to the 
Debt Conciliation board. The leave of the insolvency 
Court was nof obtained for making the application: 

Held, that the application to the Debt Ooncillation 
Board was made in contravention of s, 26 (2), Fro» 
vincial Insolvency Act, and the proceedings in in- 
solvency could not, therefore, be stayed. 

O. k. P. under section 75 ot the Provincial 
Insolvency Act, praying the High Oourt to 
revise the order o1 tne Court of tne 
Subordinate Judge of Tenali, dated August 
3, 1937, and mados in OG M. P. No. 394 of 
1937, in l. P. No. 77 of i931. 

Judgment.—The petitioner is one of 
the creditors*in the insolvency of one 
Caandru Sambayya (i. P. No. 77 of 1931, 
on the file of the Subofdinate Judge's 
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Court, Tenali). He, applied on July 9, 
1937, under s. 25 of the Madras Debt 
Oonciliation Act, 1936, praying that all 
further proceedings in the insolvency may 
be stayed pending disposal of his applica- 
tion tothe Debt Uonciliation Board. The 
application was dismissed by the Sub- 
Judge on the ground that the application 
of the petitioner to the Conciliation Board 
was itself prohibited by s. 28 (2) of the 
Provincial Insolvency Act and, therefore, 
his application for stay of the insolvency 
proceedings was incompetent. It is argued 
that this view cf the Subordinate Judge is 
not according to law, but I am not 
satisfied that the objection to that view is 
well founded. 

Section 25 of the Debt Oonciliation Act 
says: 

“When an application has been made to a 
Board under s. 4, any suit or other proceedings 
then pending before a Civil Oourt in respect of any 
debt forthe settlement of which application has 


been made shall not be proceeded with until 
the Board has dismissed the application.” 


a It may be mentioned in this connec- 
tion that the application made by the 
petitioner to the Board has since been 
dismissed, and that the petitioner has 
filed an application for the restoration 
of his previous application which is still 
pending, I amof opinion that the appli- 
cation contemplated in s. 25 is an 
application which is not prohibited by 
law or in contravention of any statutory’ 
provision. In thiscase there can be no 
doubt that the application wasin contra- 
vention of s. 28 (2) of the Provincial 
Insolvency Act, which declares that no 
creditor to whom an insolvent is indebted. 
tn respect of any debt provable under 
the Act shall, during the pendency of 
the insolvoncy proceedings, have any 
remedy against the property of the insol- 
vent in respect of the debt, or comfaence 
any suit or other legal proceedings, except 
with the leave of the Vourt and on such 
terms as the Oourt may impose. Ít is 
admitted that the leave of tne Insolvency 
Oourt was not obtaineds for making the 
application to the Debt Oonciliation 
Board. It must, therefore, ,be held tnat 
‘the applicatiun to the Debt Conciliation 
Board was one made in contravention of 
a statutory provision and it is impossible. 
to accept the view that an application 
which is in direct» contravention of a 
statutory provision, gives a right to the 
very person who made such an applica- 
tion without the leave of the Insolvency 
Court to approach the Insolvency Oourt 
9 
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ings should be stayed by reason of such an 
application. The Legislature must be 
deemed to have meant only an application 
nôt otherwise contrary to law in 8. 23 of 
the Debt Conciliation Act. Ido not think 
iti can be said that {ithe application to a 
Board is not a legal proceeding. The 
scheme of the Act shows that it is a legal 
proceeding or at least the initiation of a 
legal proceeding. Application under s. 25 
of the Debt Conciliation Act comes within 
the mischief provided against in s. 28 (2) 
of the Provincial Insolvency Act. The 
object cf the provision in s. 28 (2) of the 
Provincial Insolvency Act is that once a 
person has been adjudged insolvent and 
his property is vested in the Official 
Receiver all claims of creditors in respect 
of debts provable under the Insolvency Act 
should be decided by the Insolvency Court 
itself except in exceptional cases where 
for special reasons the Insolvency Court 


gives leave tocarry on legal proceed- 
ings elsewhere in respect of such 
debts. 


lam of opinion in these circumstances 
that the order sought to be revised 
is not opened to any legal objection. 
The petition, therefore, fails and is dismiss- 
ed with costs. 
N.-5. Appeal dismissed. 


ELE TIT 


CALCUTTA HIGH COURT 
Appeal No. 391 of 1936 
May 26, 1938 
8. K. GHOSE AND PATTERSON, Jd. 
GUKUPRASAD SUKUL AND ANOTHER 
—DEFENDANTS Nos. 14 AND L5— 
. APEBLLANTS 
a VETSUS ° 
TARINI CHARAN DEBNATH AND 0THEBS—- 
RESPONBENTS° | 

Mortgage — Redemption — Suit by prior mortgagee 
decree-holder for possesston against subsequent mort- 
gagee who had purchased property tn execution of 
his decree—Subesquent mortgagee no party to suit by 
prior mortgagee — Prjor mortgagee having no know- 
ledge of subsequent mortgagee's acquisition of equity 
of redemption—Right to enforce mortgage security 
barred by time—Sutt if can be decreed subject to 
right of redemption of subsequent mortgagee—Appeal 
—Abatement — One of several defendants dying— 
Appeal if abates. 

Where a prior mortgagee decree-holder who has 
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and demand that the insolvency proceed- mortgagee and of whose acquisition of the equity-of 


purchased the mortgaged properties in execution of ` 


his decree brings a suit for possession of the pro- 
perties against a subsequent mortgagee who by pur- 
chasing the property in execution of hig decree 
has acquired an equity of redemption, but who was 
not made a party to the mortgage suit by the prior 
+s + 
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redemption, the mortgagee had no special knowledge, 
the suit cannot be decreed subject to the 
right of redemption of the subsequent mortgagee, 
when the prior mortgagee is not in a position to 
enforce the liability for redemption, his right to ` 
enforce his mortgage security having been barred 
by limitation. The prior mprtgagee cannot compel 
the subsequent mortgagee, a purchaser of the equity 
of redemption to redeem his mortgage when his right 
to enforce such mortgage is barred. Kristogada Roy 
v. Chaityana Charan Mondal (3), Digambar Suthar 
v. Suajan (4), Jagat Chandra De v, Abdul Rashid (5) 
and Dhapubat Mini v. Chandra Nath Chakravarty 
(6), relied on, Nihar Mala Debi v, Sarojbandhu 
Battacharjya (1), explained. 

It is possible for one of several defendants to press 
the appeal as against the whole decrees upon a point 
which is common to all the defendants and on the 
death of one of the defendants the whole appeal doeg 
not abate. 4 

the 


A. from the appellate decree of 
Sub-Judge, Third Court, Tippera at Comilla, 
dated May 29, 1935. 

Mr. Hemendra Kumar Das, for the Ap- 
pellants, 

Mr. Upendra Kumur Roy, for the Respon- 
dents. 

S. K. Ghose, J.—This is a second appeal 
by defendants Nos. 14 and 15 whoare called 
the Sukul defendants. It appears that one 
Ershad Ali mortgaged the suit land and 
other lands to the plaintiffs in 1905. The 
plaintiffs brought a suit upon the mortgage 
on April 20, 1918, and got a decree on 
February 5, 1921, for Rs. 778. Ino execa- 
tion of the mortgage, the plaintifs pur- 
chased the property on July 25, 1923, and 
obtained delivery of possession on Janu: | 
ary 13,1922. The land was then in occu- 
pation of certain bargadars of the present. 
appellants. They brought suit against the . 
plaintifis under s. 9, Specitic Relief Act, 
and obtained a decree and dispossessed the . 
plaintifs on March 17, 1923. The pre- 
sent appellants are subsequent mortgagees, 
having taken a mortgage from Ershad Ali 
‘in 1907. They were not made parties to 
the mortgage suit brought by the plaintiffs... 
It is not also disputed that one of the- 
daughters of Ershad called Tunia’s mother 
was not impleaded in the plaintiffs’ mort- _ 
gage suit. The present appellants brought 
a suit upon their mortgage on August 20, - 
1919. ‘hey. gob a decree on November 26, 
1919, and in execution thereof, purchased 
the property on April 21, 1920, and obtained 
possession on August 1, 1920. Thus the 
appellants brought «their “ mortgage suit 
after the plaintifs but obtained decree and 
made their purchase before the plaintiffs. 
The plaintiffs brought the present suit on 
January 3, 1924, praying for khas posses- 
sion ofthe disputed land on declaration of 
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their title as the result of the aforesaid 
purchase in execution of their mortgage 
decsee The Munsif decreed the suit but 
subgect to tue right of redemption of the 
subsequent murtgagees, the present ap- 
pellants and also of tke daughter of Ershad 
named Tunia’s mother or her heirs who 
were nct parties to the suit. On appeal, 
the Subordinate Judge upheld this decision, 
only modifying it by ascertaining the 
amount which the present appellants would 
have to pay by way of redemption. Against 
that judgment, the present second appeal 
has been filed. 

It is contendetl for tbe appellants that 
the eifect ofsetze decree made by the Courts 
- below is to convert an ordinary suit for 

title and possession into a redemption suit 
and it is contended that the plaiutiffe are 
not entitled to such a decree, having regard 
to the fact thata suit to enforce the gecu- 
rity as against the subsequent mortgagees, 
namely the present appellants, would be 
barred by time, 12 years having expired 
from the due date. The Couris below have 
relied on the case in Nihar Mala Debi v. 
Sarojbhandu Bhattacharjya (1), wherein it 
is laid down that a mortgagee decree- 
holder who has purchased the mortgaged 
properties in execution of his decree can 
maintain a suit for possession of the pro- 
perties against a person whohad acquired 
an equity of redemption, but who was not 
made a party to the mortgage suit and of 
whose acquisition of the equity of redemp- 
tion the mortgages had no special know- 
ledge, subject to the right of redemption 
of suca person. In the present case it has 
been found that the plaintiffs had no know- 
ledge of the subsequent mortgege in favour 
of the appellants. 
for the appellants in this Court does not 
contest the aforesaid proposition, but his 
contention is that the Courts below have 
overlooked the fact that the plaintiffs. are 
not in a pdsition-to enforce the liability 
for redempsioa, if it can be so called, 
because their right to enforce their mort- 
‘gage security is barred by limitation. It 
has been pointed out that there is diver- 
gence of judicial opinion regarding the 
‘maintainability of such a suit. According 
to one View, the mortgige . decree obtainea 
by the mortgagee and the subsequent sale 
has no effect as against a person who was 
a necessary party to the mortgage suit but 
who had beeneleft out of the suit. According 
to this view, the proper remedy of the 
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mortgagee purchaser is to institute a suit 
upon the mortgage against the person left 
out and ask for a decree for sale: Habib; 
ulla V. Jugdeo Singh (2). According to the 
other view which is represented by the case 
in Nihar Mala Debi v. Sarojbhandu Bhatta» 
charjya (1), the mortgagee purchaser 
acquires lhe property discharged of the 
mortgage lien but subject to the rights 
of the parties who were omitted, provided 
the mortgagee had no notice of such 
parties at the time of the suit. In the 
present case, we are not troubled with 
this divergence of judicial opinion, because, 
as I have already said, the learned Advocate 
for the appellants does not contest the 
authority of the casein Nihar Mala Debi 
v. Surojbhandu Bhattacharjya (1), But his 
contention is that if this suit be allowed 
to be converted into a suit upon the 
mortgage, it would be barred by limita- 
tion counting the time from the due date 
as given in the mortgage bond avd the 
plaintiff cannot compel a purchaser of the 
equity of redemption to redeem his mort- 
gage when his right to enforce such mort- 
gage is barred. This view is supported 
by the decisions of this Court in Kristopada 
Roy v. Chityana Charan Mondal (3), Digam" 
bar Suthar v. Suajan (1), Jigat Chandra 
De v. Abdul Hashid (5) snd Dhapubat Mini 
v. Chandra Nath Chakravarty (€). The 
same principle applies to the present case 
and it must be held that the plaintiffs’ suit 
must fail. 

One other point has been pressed by the 
learned Advocate for the appellants and 
that is the doctrine of lis pendens, It is 
pointed out that the plaintiffs’ mortgage 
suit was pending when the appellants 
brought their mortgage suit. On the other 
hand, the plaintiffs brought their suit, leav- 
ing out one of the heirs of the mortgagors, 
while the appellants brought their suit 
‘making all‘the heirs” of the mortgagors 
parties and they punchased in execution of 
their deciee before ihe plajntifis’ purchase. 
Moreover, this point was» not raised in the 
Ccuris below. We hold, therefore, that there 
is no substance in this contention. There 
is a preliminary objection taken by the 
learned Advocate for the respondents 


(2)6 0 LJ 609. 
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against the maintainability of this appeal 
on the ground that respondent No. 6 has 
died aud the appeal has already abated as 
against him. This respondent was one of 
the baryadars of the present appellants. It 
is, however, possible for one defendant to 
press the appeal as against the whole 
decree upon a point which is common to 
all the defendants. The objection therefore 
has no force. The result is that the appeal 
must be allowed and the suit must stand 
dismissed with costs of the first Oourt. In 
View of the circumstances of the case and 
the fact that the ground upon which the 
appeal has been allowed was not properly 
pressed in the Courts below, parties will 
bear thelr own costs in this Court and the 
lower Appellate Court. 
Patterson, J.—I agree. 


8. Appeal allowed. 


Se et 


z CALCUTTA HIGH COURT 
Civil Appeal No, 1911 of 1936 
August 25, 1937 

KAMAL KRISHNA EL 
A KUNDU CHOW. 
DHU RY-—-DEFENDAN?T No. a aa 
versus 
KUMAR BARAT KUMAR ROY 
BARADUR— PLAINTIFF AND ANUTEER— 


DEFENDANT No. 2— RESPONDENTS 

Bengal Cess Act (IX of 18560, Sch. D 83. 56, 54 
64-A—Words ‘his’ and ‘his lands’, in Sch. D, meaning 
of —Issue of notices under as. 52 and 54, whether con- 
dition precedent to accrual of liability of holder of 
rent-free lands to pay cess— Notice under s, 54 found 
to be served—Presum tion as to ite being in accordance 
with law—Non-production of copy of notice if affects 
such presumption — Niskar lands constituting one 
holding but each co-shargr in sepurate 


‘specified quantity of land—Co-sharer in possession of 


possession of 


one separate prece of land whether liable for cess of 


Wang eld bu ak iene ° 

e* word ‘his’ in Sch. D, Benga) 

means their’, and ‘his lands’ r Py to Saeed uel ) 

by e owners and hokders'ol lands mentione 
It iscleaz on the wording œf s. 56, Ben 


A 
that the)jjapility ofany owner or hol Er Oese nd 


a os cf rent-free 
ap at Of any esta 
tenure unger Chap. IV cannot arise unless e ban 
been a due publication of both the notices under 
a. 52 a $4. The rary of guch notices is indect 
& condition precedent to the a 
fase ecrual of such 
Where there is a findin 


under s. 54 of the Cess Act, the Court is ent; 
presume, unless the contrary is shown jyan 
referred to service of a novice framed in’ accordance 
with law, The mere non-production of a to 
notice cannot be regarded as p 


& of service of notice 


y of 
; : in any way militati 
#geinst the presumption of correctness of fae 
vitiating the clear finding of the Courts, oe 
. Where the niskar landg constituting one single 
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holding are not held jointly by a number of co-sharer8 
but the co-shsrers are each in separate possession of 
specified quantity of land within the niskar either in 
khas or through tenants, each such co-sharer, will 
be liable in respect of the land held or owned by,him, 
and the principle of joint and several liability 
embodied in s. 64-A cannot bs extended to make a 
co-sharer in possession ofea separate piece of land 
eve for the lands separately held by another co- 

arer. 


O. A. from the appellate decree ofthe Sub- 
Judge, Second Court, Howrah, dated August 
29, 1936. 

Messrs. B. Bagchi and Promode Kumar 
Ghose, for the Appellant, 

Messrs. Gopendra Nath Das and 
Khitindra Kumar Mitter,. for the Respon- 
dents. A 

Judgment.—This appeal arises out of a 
suit for recovery of cess. The plaintiff is 
a proprietor of a revenue-paying . estate, 
while the defendants are interested in 
certain rent-free lands lying within the 
ambit of that estate. These rent-free lands 
are said to constitute holding No. 5-1531 
in Towji No. 3989-A of the Howrah 
Collectorate. lt appears that besides the 
two defendants, there are certain other 
persons also interested in his holding. 


‘The procedure for assessment of rent-free 


lands to cess is laid down in Chap. 1V, 
Bengal Cess Act, 1880 (Bengal Act IX of 
lsoQ). Section 50, with which this chapter 
opens; lays down that all such lands shail 
be deemed to forma part of the estate or 
tenure within the local boundaries of which 
they are contained. Section 51 requires 
that the holder of the estate or tenure, 
when hesubmitsa return under s. 14 of 
the Act, shall be bound to enter insuch 
return ail such reni-free lands, The form 
of the retuin is given in Sch. A of the Act, 
and will be found to contain a separate 


e part, in Part IV, for the inclusion of such 


lands. T'he valuation roll which is prepared 
by the Qollector under s. 34 of the Act 
will necesgarily include the rent-free lands 
incorporated under s. ol. Under the rules 
framed by the Local Government, it appears 


ethat rent-iree lands so included are shown 


in the valuation roll just after the entry of 
ihe estate within which they are :ucluded, 


‘and it further appears that in this roll 


the net value ot all rent-fee lands of 
which cess is payable by the proprietor of 
the estate tothe Vollectox is to be showmin 
a lump sum: see r. 95, cis. (t), (iv) and 
(viii). ! 

After the valuation roll ofany estate or 
tenure has been published including therein © 
all such rent-free lands, the Collector is 


. required to publish a notice in a form which 
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is prescribed in Sch. D of the Act, annex- 
ing thereto such extracts from the valuation 
role as relate to such lands. This notice 
is @irected to the owners and holders of 
such lands, and calls upon them to prefer 
any objections which they may desire to 
prefer to the Collector regarding the amouat 
at which their lands had been valued. The 
form of the notice is printedin Sch. D, and 
it provides as follows: 

“If no such objection is made, the owners and 
holders of lands will be bound to pay year by year 
tothe holder of the estate or tenure in which kis 
land has been entered, the amount of road cess and 
public works cess calculated on the annual value of 
such land as entered in -these extracts at the 
a ie which may be fixed for thə year in tke 

istrict. 


I may pause here fora second to wonder 
to whom the compliment iato be paid for 
the use of the singular pronoun ‘his’ for 
denoting persons in the plural number, I 
. take it, with due deference to the draftsman, 
that the word ‘his’ which I have underlined 
(here | italicized) means ‘their’, and ‘his 
lands’ refer to the lands held by the ‘owners 
and holders’ of lands mentioned before. 
This liability of the owner or holder of rent- 
free lands to pay cess to the holder of the 
estate or tenure on the basis of the annual 
valuation is really created by s. 56 of the 
Act, In addition to the notice under s. 52, 
another notice is required to be published 
by the -holder of the estate or tenure under 
8. 04. This potice is for the information 
of all concerned, of the rate which has been 
fixed for the levy of the cesses, and 
Tequires every owner and holder of rent free 
lands to pay the amonnt of the cesses 
Specified in such notice as it falls due. 
The particulars which the notice is to 
contain are all set out in detail in the 
Section. It is clear on the wording of s. 56,” 
and is now firmly established on the 
authorities, that the liability of any owner 
‘Or holder of rent-free lands to pay any 
cess to the owner of any estate or 
tenure under this chapter cannot arise 
unless there has been a due publication of 
both the notices under s. 52 and s. 54 
The issue of such notices is indeed a condi- 
tion precedent to the accrual of such 
liability. 

The question next arises as to the manner 
of enforcing this.liabilijy. The provisions 
of ss. 47 to 64-A are pertinent in this 
respect. Section 47 says that avery holder 
_.0f an estateor tenure to whom any sum is 

payable under the provisions ofgthis Act 
may recover the same inthe, same manner 
and under the same penalties as if the same 
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were arrears of rert due to him. Section 64-A 
is in these terms : 

“All sums due to the holder of any estate or 
tenure under the provisions of this chapter (Chap. IV), 
in respact of any land held rent-free may be recovere 
by such holder from any owner or holder of such 
rent-free land, or from any occupier of the 
same, by any means and any process by which 
the amount might be recovered if it were due 
on account of rent of a transferable tenure or 
holding, and subject to the same rules as to limita- 
tion.” 

It seems to me to be clear that this s. 6£ A 
creates joint and several liability in all 
persons who may be jointly interested in 
any rent-free land in respect of the cesses 
payable for it. Such being the provisions 
of the Act, so far as it is necessary to 
consider the same in the present case, let 
us now turn to facts of the case, As I 
have already said, the plaintiff seeks in this 
suit to recover the amount of cesses which 
was assessed in respectof certain ren-free 
lands constituting the holding .No. 5-1531. 
The assessment was made upon a total 
valuation of Rs. 513-38-0 and the amount of 
cesses calculated thereon was Rs. 321-6 
per year. The claim was in respect of four 
years, 1335 to 1338 B. S. The suit was 
contested only by defendant No. 1, Kamal 
Krishna Kundu Chowdhury, and his main 
defence was firat, that the notices under 
ss. 52 and 54 had not been served ; secondly, 
that he was not liable except in respect 
of the landsin the niskar tenure of which 
he was actually in possession either in 
khas or through tenants; and thirdly, that 
in any case he could not be made liable 
in respect of the entire lands of the niskar 
tenure in the absence of the other co-sharers 
dnterested therein. The learned Munsif 
passed a decree in full in favour of the 
plaintiff against both defendants, and this 
was affirmed by the learned Subordinate 
Judge on appeal “which was by defendant 
No. 1 alone. As regards the service of 
‘notice, the concurrent findings of both the 
Courts below are against defendant’ No. 1, 
appellant. Mr. Bagchi with all his 
ingenuity was unable to ¢epel this finding 
in sə far as the notice under 8.52 was con- 
cerned, and concentrated his attack on the 
*:otica under s. 5%. His point was that the 
copy of the notice had not been put in, 
and that in the absence of such copy, it 
was not permissible to give oral evidence 
of the conteats of the notice, He further 
maintained that thére was no evidence of 
service of such notice in the manner 
indicated by s. 55. Lam afraid I cannot 
accept his arguments. There is the finding 
of service of notice under s, of of the Ogs 
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Act, and the Court is entitled to presume, 
unless the contrary is shown, that this 
referred to service of a nolice framed in 
“accordance with law. If a copy of the 
nctice were available, it might have been 
a great help on the merits of the case, but 
“mere non-production of it cannot be 
regarded as in any way militating against 
the presumption of correctness of form or 
as Vitiating the clear finding of the Courts 
below, l 

Turning now tn the second point, which 
is really the point of substance in this 
appeal, the question arises as to whether 
or not defendant No. 1 could be made 
liable in respect of all the lands of the 
niskar, though it was not shown that he 
was in possession of all but a portion 
merely because the lands constituted one 
single holding. At one stage ofthe argu- 
ment I was inclined to take the view that 
the unit of assessement under Chap. IV of 
the Act was a holding, so that if there 
was one single holding, s. 64-A could 
create joint and several liability on the 
part of all who owned or held that hold- 
ing irrespective of the actual quantities 
of land in their possession, but on further 
consideration it became clear that such a 
view could not te maintained. As a 
matter of fact, putting aside the case of 
estates and tenures, it is apparent that the 
test of liability for cess is actual posses- 
sion ofland. Even a cultivating raiyat 
is made liable under this Act in respect 
of the land actually held by him : see gs. 24 
and 41 (3). In Chap. IV reference is made 
to “rent-free land” and not to “holding” 
which shows that the assessment is to bé 
made in respect of the lands, whether they 
constitute together a distinct holding, 
or are paris of. ona holdinge Much 
light ‘is also thrown on this point by the 
fact that the Act makes the “annual value" 
the basis of assessmeft and it will be seen 
that this expression “annual value” is used 
inthe Act in respect of “land, estate 
or tenure” and net with reference to any 
holding, estate or tenure. An estate or 
tenure is easily understood to be an in- 
dependent unit of assessment under the 
Act; and if the only other unit was 
intended to bea holding, the Legislature 
would urdoubtedly have used the word 
“holding” instead of “land” in juxta- 
P on with “estate or tenure” in 
p. 4. 
“Looking at the scheme of the Act asa 
‘whole, it seems to me that the Act not 
only permitsebut requires the inclusion 
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of rent-free landsin a revenue-paying estate 
under s, 51, to be carried to the further 
point possible, so as to involve the split- 
ting up of a holdingin respect of which 
separate ownership exists, into as many 
parts as there are’ separate owners, 
provided, of course, and to my mind this is 
an indispensable condition, ‘that the 
separate owners or groups of owners are in 
separate possession of the respective 
parts, into which the holding is split up. 


“li Lam right in tbis view, it follows that 


defendant No. 1 could be made liable for 
the -cess assessed in respectof the entire 
landin the niskar only if it could be 
shown that there was unity of ° possession 
in respect thereof between him and the 
co-sharers, or in Other words, if it could be 
shown that defendant No, 1 and the other 
co-sharers were together in joint posses- 
sion of all the lands comprised in the niskar. 


Tnat, however,is not the case here. The - 
niskar lands concerned in ihe present 
‘suit undoubtedly constitute one single 


holding as recorded in the valution rolls 
produced by either party (Ex. 3 or Ex, Å), 
but not only does it not appear that these 
lands were held jointly by a` number 
of co-sharers including defendant No. 1 as 
one of them, but these papers show that 
defendant No. 1 and the other co-sharers 
were each in separate possession of specifi- 
ed quantity ofland within the niskar 
either in khas or through tenants. It 
may beas was the case here that the 
valuation statement which was prepared, 
and on the basis of which the valuation 
roll under s. 34 was published, showed 
the value of all the different parcels of 
lands in this niskar in the possession of the 
respective co-sharers in a lump sum, but 
that does not take away the fact 
that different quantities of land were 
separately eheld by the different cœ 
sharers, In my opinion the - position 
consequently is that each such co-sharer 
will be liable in respect of the land held 
or owned by him,and the principle of 
joint and several liability embcdied in 
s. 64-A cannot be extended to make a 
co-sharer in pessession of a separate piece 
of land liable for the lands separately held 
by another co-sharer. . 

Now, as 1 have -pointed out -before, the 
Plaintiff has sought to recover arrears of © 
cesses from the defendants on the basis of 
an annual valuation of Re? 613-8-0, this . 
representitg the total ‘annual valuation 
of all the lends ‘in the niskar holding. 
of the valuation roll 
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which are on record,it appears however, amongst a number. of co-sharers as 
that this annual value is distributed follows: 

. Khaa Annual Tenanted Annual Total Total 

e land value value land amount value 

B. K. Oh. Rs. A. P, B. K. Oh. 8. A, P, B. K. Oh. s. A. B 

Defendant No.l 20 1 0 143 10 O 35 10 0 66 0 0 55 11 0 209 10 0 

is 2 6 00° 57 8 0 Nil. Nil, 6 0 0 57 8 09 

In addition to these defendants, there LAHORE HIGH COURT 


were othef co-sharers in respect of whom 
apparently no return had been filed; there- 
fore, the areas in their possession were 
treated as deficit areas and assessed by 
the authorities on their own information, 
and in the best manner they thought fit 
under s. 21 of the Act. The total of such 
deficit areas was 47 bighas and 17 cottas, 
and the total valuation thereof was 
Rs. 246-6-0. It will be seen that the 
aggregate of the annual values of the 
lands held by the two defendants and of 
the deficit areas gives a total of Rs. 5138-0 
on which the plaintiff has based his claim. 
Onthe view which I have taken of the 
relevant sections of the Cess Act, I do not 
think, however, that the plaintiff's claim is 
sustainable against defendant No. 1, 
except only to the extent of an annual 
value of Rs. 209 10-0, being the annual 
value of the lands actually held by him. 
In this view of the matter, the third 
question raised by the appellant does not 
arise, As against defendant No.1, there- 
fore, there will be a decree for arrears of 
cesses fot the years in claim calculated on 
an annual value of Rs. 209-10-0 only 
instead of on an annual value of Rs. 513-8-0. 
The decree against defendant No 2 will 
stand on the basis of the full amount 
of Rs. 513-8-0, no appeal having been 
preferred by him either in this Oourt or 
in the Oourt of Appeal below. The 
result is that this appeal is allowed in 
part. The decree ofthe lower Appellate 
Oourt in so far as it affirmed thé decree 
of the Court of first instancé making 
defendant No. 1 jointly and severally 
liable for the entire amount claimed 
is set aside and in lieu thereof the plaintiff 
will get a decree against defendant No. 1 
as aforesaid, and against defendant No. 2 
on the basis of an annual 
Rs. 513-80 as allowed by the Courts below. 
The plaintif is entitled to two-fifths of 
th costsin the trial Court from defende 
ant No.1. The appellant in this Court 
will get three-fifths of the costs in this 
Court as well as inthe Court of Appeal 


below. 
JB. Decree modified. 


“value of: 


Civil Miscellaneous Petition No. 207 
of 1937,in Civil Miscellaneous Nos. 146 to 
151, 153, 155 to 157 and 163 of 1936 and 
Second Appeals Nos. 657 to 662, 665, 667 
to 669 and 726 of 1934. 
June 3, 1937 
CoLDSTRBAM AND Barns, JJ. 
OHANDAR BHAN AND OTHERS—PLAINTIFPS 
— PETITIONERS 
VETSUS 
FATEH SHER AND OTHERS—DEFENDANTS— 
—REBFONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLY, 
rr. 4, 1—Cases not falling under r, 4—~Court, if 
can consolidate such appeals under r. 7 of Schedule 
to Rules of Indian Order in Council of February 
9, 1920— Period prescribed by r. 7, if can be extend- 


ed. 

Rule 7 of the Schedule to the Rules of the 
Indian Order in Oouncil of February 9, 1920, regard- 
ing Privy Oouncil appeals invests the High Court 
with a power to consolidate appeals in cases not 
falling directly within the scope of r. 4 of O. XLV, 
Oivil Procedure Code. O. M. No, 650 of 1936 and 
Mukandi Lal v. Hashmatunnissa (|), referred to. 

Period prescribed by O. XLV, r. 7, Oivil Proce- 
dure Code, for giving security cannot be extended, 
Munna Lal v. Gajraj Singh (2), relied on. 

GC. Mise. P. for consolidation of all appeals 
for appealing to Privy Council, 

Mr. M. L. Puri, for the Petitioners. 

Messrs. J. N. Aggarwal and Hargopal, 
for the Opposite Parties. 


Coldstream, J.—By an order in the 
case, O. M. No. 146 of 1936, dated January 
15, 1937, this Bench gave leave to appeal to 

is Majesty in Council against the judg- 
ment of this Court disposing of the follow- 
ing eleven cases : | 


Second Appeal No. 657 of 1934, 
do 658, ,, 1934, 
do 659 ,, 1934. 
do 660 |, 19%, 
do 661 ,, 2934, 
do 662 ,, 193¢, 
do 665 ,, 1934, 
s do 687 ,, 1934, 
do 668 ,, 1934, 
do 669 ,, 1934, 
do 725 „ 1934. 


By our order in the case (Civil Miscel- 
laneous No. 353 of 1936) dated November 
18, 1936, this Bench also gave leave to 
appeal to His Majesty in Council against 


Ig 
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the judgment of this Court in the following 
cases : 


Second Appeal No. 1825 of 1934, 
do 1327 ,, 1934, 
do 1376 ,, 1931, 
do 1326 ,, 1934, 
do 1328 ,, 1934, 
do 2151 ,, 1934, 
do 404 ,, 1934, 
do 465 ,, 1935, 
do 466 ,, 1935, 
do 642 ,, 1935. 


On February 19, 1937, Chandar Bhan, 
Fateh Chand and Jethu Ram, to whom 
leave had been granted to appeal against 
the decision in Second Appeal No. 657 of 
1934, petitioned that all these appeals be 
consolidated as the question for decision in 
all of them was the same. The petition 
prayed that as the petitioners were poor, 
the sum of Rs. 4,000 which had been de» 
posited by some of the persons to whom 
leave to appeal had been granted in cases 
other than those mentioned above might 
be accepted as sufficient security given for 
the costs of the respondents in all the 
appeals. It was further prayed that if 
this prayer could not be granted, those 
appeals at any rate to which this Court’s 
order of January 15,1937 related, might be 
consolidated and treated as one appeal 
and time for depositing the costs required 
be extended. Notice of this petition was 
given to the opposite parties in the cases 
to which the order of January 15, 1937 
related, those having been decided by 
one judgment (see O. XLV, r. 4, Civil 
Procedure Code’. 

The petition is opposed by the respon- 
dent decree-holders on whose behalf it is 
contended that the rules regulating the 
procedure of this Court in admitting 


appeals to His Majesty in Council do not e 


empower this Court toe allow consolida- 
tion ôf appeals for the purpose of giving 
security for costs and that the applicae 
tion must fail inasmuch as the security 
which the applicants were bound to 
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Civil Procedure Code) as the inherent 
powers of the High Court must be held 
to be confined to cases within its quris- 
diction and cannct be extended to appeals 
which are to be heard by their Lord- 
ships of the Privy Oouncil. I may here 
notice that Mr. Mukand Lal Puri for the 
petitioners confines his arguments to the 
cases dealt with by the order of January 15, 
1937. 

When the application in case O. M. 
No. 650 of 1936 was argued before us, the 
only question discussed was whether the 
Court had inherent jurisdiction to consoli- 
date appeals to the Privy Council no refer- 
ence being made tor. 7 of the Schedule. 
to the Rules of the Indian Order in Council 
of February 9, 1920, regarding Privy. 
Council appeals to which learned Counsel 
for the applicants bas now drawn our 
attention. That Rule does appear to invest 
the High Court with a power to consoli- 
date appeals in cases not falling directly 
within the scope ofr. 4 of O. XLV, Oivil 
Procedure Code. But even if this Court 
has the power to consolidate for the pur- 
pose of giving security appeals to the 
Privy Council, this particular case 1s not 
one in which it ought to be exercised. 
Rule 7 of O. XLV, Civil Procedure Code, 
does not empower the High Coirt to 
extend time for giving security beyond 
six weeks after the date of the grant of 
the certificate allowing an appeal. The 
question wh ther the Court had such 
power was considered by a Division Bench 
of this Court in Munna Lal v. Gajraj 
Singh (2). After referring in that judg- 
ment tothe Case-law on the subject which 
has been cited before us, Addison and 
Abdul Rashid, JJ. decided that the Court 
could not extend time for giving security 
beyond the period allowed by O. XLV, r. T 
of the Coge, We see no reason for differ- | 
ing from that decision. The present 
Petitioners did not deposit seturity within 
the time allowed and the certificate for the 


deposit under „the rules was not de- eadmission of the appeal may therefore be 


posited within tht time allowed by r. 7 
of O. XLV, Civil Procedure Code. Reliance 
is also placed on the order of this Bench 
in O. M. No. 650 of 1936 where it was held 
following the Allahabad Court's decision 
in Mukandi Lal v. Hashmatunnissa (1), 
that the High Court had no inherent 
jurisdiction to allow ‘consclidation except 
in so far as it was specially pertnitted 
by the rules (as under O. XLV, r. 4, 
°{1) A I R 1936 All, 832; 166 Ind. {Cas, 283I L R 
(1937) All. 105; (1936) A*L J 1025; 1937 A L R 
18; 9 R A394 | 


persons given leave to 
ihe judgments in the 


cancelled. The 
appeal against 


‘cases to which our order cf January 15 


related other than the case No. 657 of 
1934 have neither deposited securily nor 
asked for their cases to be consolidatéd 
with the case of the present petitioners. 
We do not knowifthey are prepared to 
contribute their share of. the deposit 
required if leave toconsolidate 1s given. 


(9; ATR 1935.Lah. 733; 159 Ind, Oas. 232;8 R L 
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There is no material before us warrant- 
Ing an assumption that they are so pres 
pared. The petitioners have not joined 
them as parties in the present proceed- 
ings. The parties in all the appeals are 
not the same. The amount required to 
be deposited as seturity is fixed by the 
rules of the Court of which Counsel are 
' very well aware and it was the duty of 
the petitioners, in my opinion, to pay in 
the amount fixed stating either that it 
was paid inon account of their appeal 
or, if the Court was prepared to allow 
this, as sufficient security for the costs of 
the respondents in all the appeals. There 
is, however, no petition by the other. 
appellants’ in this group of appeals and 
they have not moved in the matter. 

I would accordingly reject this petition 
and cancel the certificate granting leave 
toappeal in all the cases to which our 
order of January 15, 1937, relates. 

Bhide, J.—I agree. 


D. Petition rejected. 
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MADRAS HIGH COURT 
Civil Appeal No. 150 of 1932 
October 11, 1937 
PANDRANG Row AND VENKATARAMANA Rao, JJ. 
B. K. MUTHURAMA AIYAR—APPRLLANT 
_ Versus 
S. KRISHNA AIYAR AND OTHERS— 
RESPONDENTS 
Guardians and Wards Act (VIII of 1890), s. 35 
—Security bond by guardtan—Aassignment to new 
guardian— Liability secured by charge on immovable 
property—Charge, tf also assigned—Assignee, if 


bound to surrender charge to ward, on his attaining e 


majority—Hindu Law—Debts—Surety debt by father 
—Son's liability—For liability of son, mortgage or 
oe over antecedent debt or necessity must be 
8 i 

The assigament contemplated under s. 35, Guar- 
.dians and Wards Aot, is to enforce a liability 
which has accrued and the assigne@ therefore, does 
not get amere right to sue, and when the liability 
is also secured by a charge of immovable property, 
the charge is also assigned along with the liabili- 
ty. The assignee under the terms of s., 35 is entitl- 
ed to enforce the liability and the charge, therefore, 
as if the bond has been executed in his favour, 
But he does this only as atrustee for the ward; 
in substance, the assignment is in trust for thee 
ward who is entitled to the beneficial interest 
under the bond. Therefore, the assignee being only 
“a trustees for the ward is bound to surrender the 
property to him a8 soon as the office of his trustee- 
ship ceases. 

Under the Hindu Law, a son is undera pious 
obligation topay a surety debt only in certain 
eases, namely for moneys lent or for goods supplied 
to the principal debtor. 

Before the share of a adn can, be rendered liable 
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in enforcement of a chargeor mortgage executed by . 
a father overthe joint, family property, it must be 
shown that there was a debt or obligation antecee 
dent tothe charge or mortgage or the charge was 
created fora valid family necessity. 

O. A. against the decree of the Subs 
Judge, Tanjore, in O. S. No. 4 of 1930. 

Messrs, T. R. Venkatarama Sastry and 
K. S. Sankara Iyer, for the Appellant. 

Messrs. K.S. Desikan and T. K. Subra- 
mania Pillai, for the Respondents. 

Venkataramana Rao, J.—This appeal 
arises out of a suit instituted by the plaint- 
if torecover a sum of Rs. 5,942 on the 
basis of asecurity bond dated December 19, 
1928, executed by defendant No, l and cer- 
tain other persons as sureties for him in 
favour of the Disirict Judge of Tanjore for 
the fulfilment of his duties as guardian of 
the plaintiff during the minority in pur- 
suance of an order of Oourt dated Decem- 
ber 10, 1918, under the Guardians and 
Wards Act. Defendant No. 1, on his assump- 
tion of office as guardian, made an applica: 
tion tothe Court for directions as to the 
investment of moneys of his ward and he 
was directed to invest them either in the 
Negapatam Branch of the Madras Bank or 
in the Tanjore Permanent Fund. Contrary 
to this express direction, defendant No. 1 
lent a sum of Rs. 4,500 on January 2, 1921, 
to one Sivarama Aiyar, who is no other than 
the son-in-law of one of his brothers on the 
security of a promissory note bearing the 
said date. Defendant No. 1 was removed 
from his office as guardian subsequent to the 
date of this note and one Srinivasa Aiyar 
was appointed guardian of the plaintiff in 
his stead. He submitted a report to the 
Court stating that large sums of money had 
been lent on doubtful securities to several 
persons and prayed for directions in regard 
to the procedure that he should adopt in 
regard to them. The District Judge direct- 
ed him to take steps to:recovér those doubt- 


ful debts observing atthe same time, “if* 


e the said ,debts cannot be recovered, the 


questionof Mr. Krishna Aiyar's (defendant 
No. 1's) liability will be considered’. On 
going into the nature of gach of these debts, 
Mr. Srinivasa Aiyar fbund that the promis- 
sory note executed by Sivarama Aiyar was 
not duly stamped and that there would be 
considerable difficulty in enforcing it. He, 
therefore, made arequest to the Court that 
defendant No. 1 should be directed to 
account to the estate for the amount. In the 
course of the proctedings, defendant No.1 
filed an affidavit alleging that there would 
be no legal bar for recovery of the amount 
lent and enclosed with it a letter by Siva- 
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< Fama’ Aiyar to defendant No. 1 wherein 
he admitted his liability for the said debt. 
The learned District Judge thereupon passed 
an order that Srinivasa Aiyar, the guardian, 

ight, if so advised, institute a suit to 
recover the amount in consultation with de: 
fendant No. 1 and that if the suit should be 
dismissed, it would then be time to consider 
the questicn ofthe liability of defendant 
No. 1 tothe estate. 

In spite of th.s order, Srinivasa Aiyar did 
not think it advisableto institute a suit to 
recover the amount, as he found that the 
financial status of the executant of the note 
was very doubtful. He made an application 
to the District Court that in the circum- 
stances menticned by him in his affidavit, 
dated April 12, 1923, defendant No. 1 might 
be directed to deposit the amount of the 
preenote into Court and defendant No. 1 
might take back the pro-note duly endorsed 
in his favour. Defendant No. 1 declined to 
take the promissory note and insisted upon 
a suit being filed. Ultimately the learned 
District Judgé passed an order on Decem- 
ber 4, 1924, directing defendant No. 1 to 
deposit the money into Court within a 
month from the said date, andin default 
thereof, directed Srinivasa Aiyar, the then 
guardian, to apply for the assignment of the 
security bond. Defendant No. 1 committed 
default in the payment of the money. There- 
upon Srinivasa Aiyar made an application 
to the District Court praying that the secu- 
rity bond might be assigned to him for 
recovery of the sum of Rs. 4,235 with inter- 
est thereon. An order was made directing 
the assignment. and the bond was duly 
assigned in his favour, and that is Ex. Lin 
the case. The assignment is dated March 
12, 1925. Srinivasa Aiyar did not take any 
steps on the strength of that assignment, 
but as soon as the plaintiff attained majo- 
rity, he assighed the said bond to him on 
“March 26, 1929. The present.suit has been 
instituted on the strength of that assign: 
ment for recovery of the money with inter- 
est thereon personally frem the defendants 
and by sale of the properties secured there- 
under. There are 22 defendants in the 
suit and defendant No. 21 has been exone- 
rated on the ground that he disclaimed all 
interest in the suit property. Besides de- 
fendant No. 1, the other executants of the 
suit bond, who stood as surety for him, 
were his father Swaminatha Aiyar, his un- 
divided brothers Sufbramania Ajyar, 
Narayanaswami Aiyar and Kothandaréma 
Aiyar and twoof his undivided nephews, 
naniely, Muthukrishna Aiyar, son of Subba- 
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rama Aiyar, a deceased brother of his, and 


Ramachandra Aiyar, son of another deceas- 
ed brother. 


| 

On the date of the suit, all the exeeu- 
tantsof the document excepting Muthu- 
krishna Aivar were dead but their sons and 
grandsons have been impleaded as parties 
to the suit. Defendants Nos 6 to 9 are the 
sons of defendant No. 1. Defendant? No, 2 
is the widow of Swaminatha Aiyar. Defend- 
ant No. 3is the son of Subramania Aiyar and 
his sons are defendants Nos. 10 and 11. 
Defendant No. 4 is the widow of Narayans- 
swami Aiyar and defendant No. 5is the son 
of Kothandarama Aiyar. Defendant No. 12 
is the son of Ramachandra Aiyar Defend- 
ants Nos.14to 22are impleaded as being 
the alienees of various item: of the suit prop- 
erty subsequent tothe date of the security 
bond. In the security bond. in addition to 
the personal liability, the properties be- 
longing to the joint family of the execu'ants 
were also given as security. The amount 
secured under the bond was a sum of 
Rs. 8,000 and the condition in the bond was 
such that: 


“if defendant No. 1 shall duly account for all the 
movable property and for all sums of money which 
he shall receive on account of the movable and im- 
movable properties of the minor and the rents, pro- 
fits and other incomes thereof at such periods as the 
Judge shall appoint and shail duly pay or dispose 
of the balances in his hands, then the bond shall be 
void and of noeffect. Otherwise it shall remain in 
full force.” 


Therefore, tha bond is conditioned for the 
due performance of the duties of defend- 
ant No. l as guardian. Various defences 
were raised by theseveral defendants in the 
suit. The one common defence is that the 
eplaintiff is not entitled to sue on the 
strength of the security bond on the ground 
that Srinivasa Aiyar had no right to assign 
the bond in favour of the plalntiff. Defend- 
ant No. 1 contended that Srinivasa Aiyar 
omitted to sug Sivarama Aiyaron the pro- - 
*missory note and that he should be made 
liable for his failure to doso. Some of the 
defendants, who are members of the family 
of defendant No. 1, raised a defence that 
the security bond was not binding on them. 
The specific defence raised by them was 
that it was not executed for necessity or 
family benefit by the manager of the joint 
family or for discharge of antecedent debts: 
vide para. 3 of the.writtem statement of 
defendants Nos. 8 and 9. They as well as 
the alienees further raised a plea that the 
executaut who are sureties must "be deemed 
to have been discharged on the ground of 
omission on the part of Srinivasa Aiyar 
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and the plaintiff to sue Sivarama Aiyar on 
the note and also by reason of the delay in 
the institution of the suit which has impe- 
tilled, their rights against defendant No. 1. 
Various issues were raised but they have 
not been raised with a true and correct 
appreciation of the points in controversy be- 
tween the parties. The learned Subordinate 
Judge took the view that the plaintiff was 
not entitled to sustain this claim on the 
pasis of the security bond and declined to 
give him any relief based on the bond ; but 
he, however, gave a decree against defend- 
ant No. 1 and his undivided sons defendants 
Nos, 6 to 9 on the ground that as guardian he 
was liable to account for the improper dispo: 
sal of the moneys which came into his hands. 
This appeal has been preferred by the 
plaintiff on the ground that on the facts as 
found by the learned Judge, the view taken 
by him that the plaintiff has no right to 
sue on the security bond is wrong and that 

‘he ought to have been given a decree 
against all the defendants inthe suit by 
ordering sale of the properties secured 
under the bond. 

The learned Subordinate Judge was of 
the opinion that the assignment by the 
District Judge in favour of Srinivasa Aiyar 
only conferred upon him a right to sue and 
such aright to sue could not be transferred 
in favour of the plaintiff, especially after 
the minor attained majority and Srinivasa 
Aiyar ceased to be his guardian. It seems 
to us that this view is unsound and the 
learned Judge has misread the provisions 
of the Guardians and Wards Act and not 
correctly appreciated the terms of the secu- 
rity bond and the liability secured there» 
under. Under the terms of the bond, the 
executants are liable in the sum of Rs. 8,000 
on the security of the properties des 
cribed in the bond. The obligation comes 
into force the moment there is failure to 
account for the moneys received by defend- 
ant No. 1. The bond, therefore, secures a 
contingent liability and the executants 
bound themselves personally and also on 
the security of their property. Under the 
Jaw, a property can be secured by way ofa 
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charge or mortgage for the due fulfilment. 


of a liability tc arise in future or perform- 
ance of an engagement which may give 
rise to a pecuniary liability vides. 58, 
Transfer of Property Act.» It is immaterial 
to consider whether the security bond 
creates only a charge or a mortgage. Of 
course, the bond is duly attested by witness- 
es and satisfies the conditions necessary to 
constitute a sinple mortgage. Similar securi- 
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ty bonds have been, construed as mortgage 
bonds: vide Girindra Nath v. Bijoy Gopal 


(1) and Tokhan Singh v.Girwar Singh (2). 
Under s. 35, Guardians aud Wards Act, 


the Court, as soon as an application is made”? 


to it that the engagement of the bond has 
not been kept and that the guardian has 
not duly accounted for the moneys be has 
received, and after being satisfied that it 
is so, is empowered to assign the bond to 
some proper person for the enforcement of 
the liability which has come into force by 
reason of the failure to perform the oblig- 
tion under the bond. The assignment con- 
templated under s. 35 is to enforce a 
liability which has accrued and the assignee 
therefore dces not get a mere right to sue, 
and when the liability is also secured by a 
charge of immovable property, the charge 
is also assigned along with the liability. 
The assignee under the terms of s. 35 is 
entitled to enforce the liability and the 
charge therefor as if the bond has been 
executed in his favour, But he does this 
only as a trustee for the ward, in sub- 
stance, the assignment is in trust for the 
ward who is entitled to the beneficial 
interest under the bond. Therefore the 
assignee being only a trustee for the ward 
is bound to surrender the property to him 
as soon as the office of his trusteeship 
ceases. l 

In this case the ward having attained 
majority and the office of guardianship 
having terminated, he is bound to surrender 
the bond to the beneficiary, his ward. 
The assignment therefore in favour of the 
plaintiff was cniy in fulfilment of the 
duty Srinivasa Aiyar was under, to hand 
over all the property of his ward to him. 
Whether it is competent to such an assignee 
to assign it to a stranger 18 a question 
which does not afise in this oase and it 
is, therefore, unnecessary to pronounce an 
qpinion on that question. The assignment 
being in favcur of the’ beneficiary is. per- 
fectly valid. Therefore the ground on which 
the learned Judge declined to give relief 
cannot therefore be sustained. The plaint- 
iff is, therefore, entitled to sustain his claim 
and get relief on the basis of the security 
bond. But in the view that the lower Oourt 
has taken, it has not satisfactorily dealt 
with the other questions which relate to 
the liabilities of the sureties and their 
representatives whicheproperly arise on the 
pleadiags. The plea raised in the case is 
that the sureties are discharged by reason 

(1) 26 C U63 OW N8. 

(2) 32 0 494;9 OW N 372; 10 LJ 118, 


* 
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of certain acts or omissions on the part of 
the plaintiff and his late guardian Srinivasa 
Aiyar. Their complaint on this behalf is 
that there has been an omission to sue 
*Sivarama Aiyar on the pro-note ard that 
there bas been undue delay in the institu- 
tion of this suit which is alleged to be 
deliberate. The learned Judge has found 
that there was a breach by defendant No. 1 
in lending the money to Sivarama Aiyar 
and this finding has not been and could not 
be disputed before us. Therefore the ques- 
tion arises whether the guardian was bound 
to institute a suit on the promissory note 
and when especially he finds the security 
doubtful and the realization of the money 
uncertain, or whether he was not right in 
putting ina petition to direct defendant 
No. 1 to deposit the money into Court 
and the order of the Court in this behalf 
was not proper. On this, a further ques- 
tion arises whether by reason of the omise 
sion the sureties could, in any way, be said 
to be discharged. 

In regard to the obligation of some of 
the defendants, the question also arises as 
to the binding nature of the liability scught 
to be secured under the bond. Under the 
Hindu Law, ason is under a pious obliga- 
tion to pay a surety debt only in certain 
cases, namely for moneys lent or for goods 
supplied to the principal deb:or. The crucial 
question, therefore, in this case is whether 
the sons and grandsons of the executants 
Can be rendered liable under the bond in 
question. Again, before the share of a son 
can be rendered liable in enforcement of a 


_ Charge or mortgage executed by a fa'her 


over the joint family property, it must be 
shown that there was a debt or obligatioh 
antecedent to the charge or mortgage or 
the charge was created for a valid family 
necessity. No issues were raised in regard 
to thése matters and no decision given 
thereon. In considering fhis question, a 
question will alao Arise as to when the 
various executants died and whether the 
obligation did ripen under the bend before 
they died. So far as the alienee defeudants 
are concerned, it has to be established that 
they took their transfers in their favour 
with notice of the charge created under the 
security bond. We, therefore, feel that for 
a proper and satisfactory disposal of the 
case, these points should be considered. We 
accordingly set asideethe decision of the 
learned Subordinate Judge in so fas as he 
dismissed the suit against the other defen- 
dants or refused to give any relief to the 
plaintif against defendant No. 1 and his 
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sons on the basis of the security bond and 
remand the case for determination: and 
decision on the following issues: (1) Whe- 
ther the plaintiff's guardian Srinivasa Aiyar 
was bound to sue Sivarama Aiyar of the 
promissory - note; (it) If the question is 
answared in the a'rmative, was the omis- 
sion by Srinivasa Aiyar or by the plaintiff 
to sue Sivarama Aiyar such as to gischarge 
the liability of the sureties under the bund? 
(iii) Did the delay in the institution of the 
suit operate as a rélease of the sureties 
under the bond? (iv, Is the security 
bond valid and enforceable against defen- 
dants Nos. 3to12?; and pass the appro- 
priate decree as a result of his findings 
thereon. The c:sts of this appeal will be 
costs in the cause and provided for in the 
revised decree to be passed. ‘The plaintiff 
will be entitled to a refund of the couri-fee 
paid in the appeal. 


ND. Case remanded. 


LAHORE HIGH COURT 
Firat Civil Appeal No. 277 of 1937 
January 27, 1938 E 
ADDISON AND DIN MOHAMMAD, Jd. 
Fiem KARAM CHAND SHANKAR DAS— 
DEFENDANT —APPELLANT 
ve TSUS 
Sm. AMAR KAUR— PLAINTIFF 
AND ANOTHER DereNpaNnT—RKEsPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63~Occupancy rights of judgment-debtor attached 
in execution of decree—Suit by lanalord for decia- 
ration that occupancy rights could not be attached, 
if maintainable—Punjab Tenancy Act (XVI of 
1887), ss. 5,6, 7,77 (3) (dj)—Jurisdiction of Civil 
Court to decide whether occupancy rights of judg- 
ment-debtor sought to be attached and sold fall under 
8. 5 or ss. Sand 7—Suit, if oae under 8. 17 (3) (d). 
Where in execution of a decree against the judg- 


“ ment-debtor his occupancy rights are attached, the 


landlord of the land in which these rights are held 
can bring 4 suit under O. XXI, r. 63, for a declara- 
tion that ocaipancy rights could not be attached 
and sold in execution of the decree. i 

The question whether the occupancy rights held 
by the judgment-debtor which are sought to ba 
: under s. or 
s3. Band 7, Punjab Tenancy Act, can-be decided by _ 
a Civil Oourt. Such a suit is not by a tenant to estab- 
lish a claim to a right of occupancy, or by a 
a a to prove that a tenant had not such a 
right. i 

Messrs, Qabul Chand and Labh Singh, for 
tle Appellant. p 

Messrs. Mehr Chand Mahajan, Shamair 
Chand and Parkash Chand, for the Respon- 
dents. 

Addison, J.—The Firm Karam Chand-. 
Shankar Das held a decree against Musam~ 
mat Damcdri to the extent of the property of- 
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her deceased husband in her hands. In exe- 
cution thereof they attached certain occu- 
pangy rights in the name of Musammat 
Damodri which had come toher from her 
husband. The plaintiff, who is the landlord 
of the land in which Musammat Damodri 
has the occupancy rights put in objections 
under O. XXI, r. 58, Civil Procedure Code, 
but these were dismissed without enquiry 
on the ground that they were belated. Ac- 
cordingly, the landlord instituted the present 
suit for a declaration that Musammat Damo- 
dri's occupancy rights could nct be attached 
and sold in execution of the firm's decree. 
The suit has been decreed and the Firm 
Karam Chand-Shankar Das has preferred 
this appeal. It was first contested before us 
that the Jandlord had no locus standi to bring 
the present suit. Order XXI, r. 58, however, 
is very wide and runs as follows : 

“Where any claim is preferred to or any objection 
is made to the attachment of any property attached 
in execution of a decree on the ground that such pro- 


perty is not liable to such attachment, the Oourt shall 
proceed to investigate the claim, etc.” 


The claim therefore can be made by any 
person interested in any way inthe land. 
The landlord is undoubtedly interested, [f 
the occupancy rights are purchased, the 
purchaser will take the place of Musammat 
Damodri. The landlord hus always the 
_ tight of escheat. Musammat Damodri's line 
is apparently about to die out and the 
purchaser's line may continue for hundreds 
of years. Besides, under s. 56, Punjab 
Tenancy Act, a right of occupancy under 
any section other than s. 5 cannot be 


attached or sold in execution of a decree or. 


order of any Court; while under s. 55 the 
right of occupancy under s.5 may be:sold 
in execution of a decree or order of a Gourt 
but the landlord has the right to be 
declared the purchaser instead of the pera, 
son making the highest bid. It is clear 
therefore that the landlord has a cus standi 
to bring the present suit. $ 

It was next contended that the burden 
of proof was on the landlord to show that 
the tenancy was not under s. 5, Punjab 
Tenancy Act. This may be so but he has 
discharged that burden by producing the 


revenue papers where Musammat Damodsi , 


is recorded merely as an occupancy tenant, 
no section being specified. This therefore 
shrows the burden back upon the Firm 
Karam Ohand-Shankar Das to establish 
thai they can attach these occupancy rights, 
as they can only do so if they are under 
s.5. This they have certainly failed to do 
and in fact the trial Judge has held that it 
has been established pce the rights are 
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not under s. 5, a question, however, which 
we need not prozesd to discuss further. 
There was a third argument to the effect 
that the question whether the occupancy 
rights fall under s. 5 or ss. 6 and 7 should 
have been decided by the Revenue Court 
under the Proviso tos. 77, Punjab Tenancy 
Act. We are unable to agree with this con- 
tention. Section 77 (3) (d) was relied upon 
in this connection, it being claimed that 
the suit was by a tenant to establish aclaim 
to aright of occupancy, or by a landlord to 
prove that atenant had not such a right. 
Obviously, however, the suit is not of such a 
character and therefore the matter was one 
for the Civil Courts. We therefore dismiss 
this appeal but make no order as to costs 
in it. 


D, Appeal dismissed, 


OUDH CHIEF COURT 
First Civil Appeal No. 67 of 1938 
November 16, 1938 
ZIA-UL HASAN AND YORKE, JJ. 
PARMESHUR DIN AND ofaHRes-—PLAINTIFES 
-— APPELLANTS 


VETSUS 
HARGOBIND PRASAD AND oTuERs— 
UEFENDANTS—RespoNDENTS 

Court Fees Act (VII of 1870), Sch. II, Art. 17 (vi)— 
Suit for partition of alleged joint family property— 
Court holding property to be self-acquired one of defen- 
dant and dismissing suit—Appeal—Court-fee payable 
isnot ad valorem. 

Where a suit for partition of the alleged joint 
family property is dismissed by the trial Court hold- 
ing that the property was not joint family property 
but was self-acquired one, of the defendant, on an 
appeal from such decree the court-fee payable is under 
{ot}, Court Fees Actand not ad 
valorem. Kirti Chura Mitter yv. Aunath Nath Deb 
(1), distinguished. Asa Ram v. Jagannath (2) and 
Jai Pratap Narain Singh v, Rabi Pratap Narain 
Singh (3), referred ta, . 

C, A. against the order of thé Addi- 


tional Civil Judge, Barabanki, dated Feb- 


ruary 17, 1938. 

Messrs. Bhagwati Nath and P. L. Varma, 
for the Appellant. ` 

Judgment. —This is an office report to 
the effect that the Court-fee paid by the 
plaintifis-appellants in this Gourt is des 
ficient by a sum of Rs. 1,905. The suit was 
for partition of what was alleged to be 
joint family property. The trial Court 
accepting the plea of the defence held that 
the property was not joint family property 
bute was the self-acquired property of the 
defendants. On this ground the suit of 
the plaintiffs was dismissed. They are tow 
appealing against this decree and the 


+ 
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office reports that they. should pay ad 
volerem Court-fee on the value of the 
shares sought to be partitioned, 

We have heard the learned Counsel for 
the appellants and are of opinion that the 
Oourt-fee of Rs. 15 paid by the appellants 
in this Court is sufficient. We have seen 
the cases referred to by the office, but none 
of them appears to us to be in point. In 
fact Kirti Chura Mitter v. Aunath Nath 
Deb IL R 8 Cal. 757 (1), goes against 
the office report. In Assa Ram v. Jagan 
Nath AIR 1934 Lah. 563 (2), which was 
decided by a Full Bench, it was held that 
ina suit for partition of joint property 
where the plaintiff alleges that he is in 
actual or constructive possession thereof, 
the Court-fee payable would be under 
Art. 17 (vi) Sch. II of the Court Fees Act. 
In this case no doubt the questinn arose as 
to the amount of Cvurt-fee payable on 
the plaint but the case remains the same 
in appeal so far as its nature is. concerned. 
In Jai Pratap Narain Singh v. Rabi 
Partap Narain Singh A I R 1930 
All. 443 (3), in which also the trial 
Oourt had held that the plaintiff was not 
in possession and the suit was dismissed 
for want of piyment of the proper Couri- 
fee a learned Judge of the Allahabad 
High Court held that the plaintiff was 
not liable to make good the alleged 
deficiency in the Court-fee until the 
question of joint possession was not finally 
settled in appeal. 

We, therefore, reject the office report and 
hold that the Court-fee paid by the appel- 
lants in this case is sufficient. 

A Order accordingly. 

(1) 80 757. | 

(2)A IR 134 Lah. 583; 170 Ind. Oas. 994; 36 PL 
R 48;7R L 46; 15 Lah. 531 (F B). 

(3} AI R1930 All. 443; 124 Ind. Cag, 708; Ini. Rul, 
(1980) All. 561; (1930) AL J 984. | 


LAHORE HIGH COURT 
First Civil Appeal No. 392 of 1936 
Deceinbér 15, 1937 
DALIP SINGH AND Butpg, JJ. 
TEJ BHAN —PLAINTi¢es—APPELLANT 
i VeTsSUs 
“OH ANDI SHAH AND oragres—Deran oAants 
~~ReSPONDENTS 
Transfer of Property Act (IV of 1882), s. 53— 
Fraudulent transfer—Held, ow facts that transfer 
was made with intent to defeat and delay to credigors 
and case was not one of preference of one creditor 


to another. 
It is no doubt not correct perhaps to say that 
there was no good consideration for the transfer or 
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that there is any distinction between consideration 
which should ba valid for the purposes ofthe Oon- 
tract Act, but not valid for the purpose of s. 53, 
Transfer of Property Act.. ° 

A decree-holder in execution of his decree attagh- 
ed land belonging to the judgment-debtor. One T 
objected to the attachment, alleging that the land 
in dispute had been leased éo him only four days 
previous to attachment. According to T the terms 
of the lease were that the period of the lease was 
for 20 years and a thousand rupees was reserved 
as annual rent. This annual rent was not to be 
paid to the lessors, but was to be used to discharge 
the debts due to three alleged creditors of the 
lessors. None of the three creditors named in the 
lease deed had obtained any decrees against the 
Judgment-debtor and there was, therefore, no genuine 
pressure put upon the judgment-debtor. Again the 
evidence to show that T was given possession under 
the lease was not satisfactory and theye was no 
real proof that the rent reserved was paid to the 
creditors ; 

Held, that in the circumstances of the case 
the transaction was in fraud of the creditors with 
intent to defeat and delay them and was void as 
against the decree-holder withins, 53, Transfer of 
Property Act It was not a case of favouring or pre- 
ferring one creditor at the expense of another. 

F. O. A. from the decree of the Senior, 
Sub-Judge, Mianwali, dated July 15, 1936. 

Messrs, J. G. Sethi, M. L. Sethi and Dr. 
Nand Lal, for the Appellant. 

Messrs. J. L. Kapur and Roop Chand, 


for the Respondents. 


Dalip Singh. J.—On June 29, 1934. one 
Chandi Shah obtained a decree against 
Maliks Surkhru and Shashadat. Io execu- 
tion of this decree he attached part of the 
land belonging tothe said Maliks on, March 
25. 1935. One Tej Bhan objected to the 
attachment, alleging that the land in dispute 
had been leased to him on March 21, 
1935. According to Tej Bhan the terms 
of the lease were. that the period of the 


* lease was for 20 years and a thousand rupees 


was reserved as annual rent. This annual 
rent was not to be paid to the lessors, 
the Maliks but was to be used to discharge 
the debts due to three alleged creditors 


eof the Maliks, namely Dault Ram, Asa. 


Ram and Khilla Ram. The debt of Daulat 
Ram amounting to something over ten 
thousand rupees was to be discharged in 
full first, then the debt of Asa Ram was to 
be discharged and lastly the debt of Khilla. 
Ram was to.be discharged. This lease had 
been registered subsequent to its execution 
and is:printed at page 12/ of the paper-book. 
Tej Bhan further claimed that on May 10,, 
1935, mutation had been ordered of the sai 
land in his favour. The mutation order is 
printed at page 131. The objections of Tej- 
Bhan were dismissed by the exectiting Court 
and he has now brought a declaratory suit 
under O. XXI, 5. 63, Civil Procedure Oode, 
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on the same grounds, namely that there was 
a valid transfer in his favour prior to the 
attafhment. The contesting defendant, 
Chandi Shah, has contended that the said 
transfer was a fraudulent and fictitious one 
made with intent ° to defeat creditors 
and therefore was void as against him 
under 8,53, Transfer of Property Act. The 
trial Court held that the debts alleged to 
‘be due to Daulat Ram, Asa Ram and Kuhilla 
“Ram were genuine debts but it held that 
as Tej Bhan was a stranger, therefore, 
though there might be consideration ‘good’ 
within the meaning of the Contract Act as 
between the lessors and Tej Bhan, there 
was no good consideration for the lease 
within the meaning of s, 53, Transfer of 
Property Act. Further it held that the said 
lease was made with intent to defeat and 
delay creditors and a variety of reasons 
was given in the judgment for the Court 
holding this opinion. The trial Court 
accordingly dismissed the suit with costs 
and the plaiutiff has come in appeal. 

In appeal the learned Counsel for the 
appellant contends that the lease was for 
consideration which was not inadequate 
and as the debts were genuinely due to the 
alleged creditors therefore the lease should 
be treated as if it were a transfer favouring 
one creditor possibly at the expense of 
another but that it could not be said that 
the lease was witn intent to defraud the 
general body of creditors. It is unneces- 
sary to enter into the somewhat difficult 
question as to whether the authorities 
which have held that a transfer to a 
genuine creditor, which reserves no right 
to the judgmeniedebtor, cannot be held to 
be in fraud of creditors, should or should 
not be extended to the case where the 
transfer is not in favour of a creditor but’ 
toa third party. The circumstances of this 
case leave no doubt inmy mind that the 
transfer in, this particular case was with 
intent to defeat and delay creditors and it 
was not a case of favouring or preferring 
one creditor at the expense of another. Pt 
is no doubt not correct perhaps to say that 
there was no good consideraijon for the 
transfer or that there is any distinction 
between consideration which should be 
ken for the purposes of the Contract Act, 

ut not valid for the purpose of s. 53, 
Transfer of Property Act. The fact, how- 
ever, remains that the position of Malik 
Surkhru and Malik Sbhahadat was as follows: 
They were, owing 2 decretal amount to 
‘Chandi Shah and vafious „other creditors. 
The particular creditors named. in this 
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lease deed had not obtained any decrees 
It appears that on March 21, 1935, Chandi 
Shah went to the patwari and obtained a 
fard of the land in dispute. It is alleged 
that Abdur Rebman, son of Malik Surkhru, 
was present at the time but whether he was 
present or not, it seems clear on the record 
that the patwari himself was siding with 
the Maliks. On that very date the lease 
in favour of Tej Bhan was executed. The 
coincidence of the date is, to say the least of 
it, curious. Again it is not clear why the 
Maliks should have preferred to pay off 
these creditors, who had not obtained 
decrees, instead of the creditors who had 
obtained decrees; in other words, there 
was not any genuine pressure being put 
upon the Maliks to prefer these creditors, 
which might lead one to believe that the 
transfer was bona fide. 

Again it is strange, as remarked by the 
trial Court, that these creditors, who were 
vitally concerned in this transaction if it 
was a bona fide one, were no parties to the 
lease, nor was any document taken from 
them agreeing that they should look hence- 
forward for payment of their debts to Tej 
Bhan and not to the Maliks at all. As pointed 
out again by the trial Court, if this arrange- 
ment with Tej Bhan was to be construed 
literally, the debts of Asa Ram and Khilla 
Ram would be long barred by limitation 
before the time came to pay off their debts 
at all, and if Tej Bhan refused to pay their 
debts at that time, there would be no way 
of enforcing the debts under the lease. It 
therefore seemsto me clear that as regards 
two of these creditors, the transaction by 
mo means secured payment of their debts, 
Further it is not at all clear why, if there 
was any desire to pay off these creditors, 
one of them was not selected to be the 
lessee rather than a person like Tep Bhan. 
It appears again from the record that Tej 
with the 
Maliks. The defendant Ohandi Shah alleges 
that he is their karinda. He himself admits 
that he does their writifg work for them 
whenever called upon to do so. But I agree 
with the trial Court in holding that there 
is considerably more connection between 
Tej Bhan and the Maliks than has been 
admitted by Tej Bhan. 

Again, the evidence to show that Tej 
Bhan was given possession of this property 
under the lease is as pointed out by the 
trial Court by no means satisfactory. It 
consists of nothing more than the eviderice 
of the patwart supported by khasra girda« 
waris, and as pointed out by the trial 
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Court, the patwari has throughout behaved 
as a partisan and. the khasra girdawaris 
and his oral statement are insufficient to 
prove that possession really passed to Tej 
«Bhan under the lease. Again there is no 
real proof of the payment of Rs. 1,000 to 
“ Daulat Ram under the terms of the lease. It 
is no doubt correct that a receipt execuied 
by Daulat Ram has been produced and 
Daulat Ram states that he received Rs. 3,000. 
No written record of the payment has 
been kept nor has Tej Bhan produced any 
accounts to show that this money was paid 
to Daulat Ram by him. It is, therefore, at 
any rate plausible as urged by the defen- 
dant Chandi Shah that Tej Bhan is a mere 
screen for the Maliks and that -actually the 
Maliks are still in possession and getting 
the benefit of the produce. In these cir- 
cumstances it does not seem possible to 
hold that this transaction was with the 
intent of benefiting any creditor at all, 
assuming that the finding of the trial Court 
that the debts of Daulat Kam, Asa Ram and 
Khilla Ram were genuine debts is correct. 
Lam, therefore, of cpinion that the transac» 
tion was in fraud of the creditors with 
intent to defeat and delay them and was 
void as against the creditor Chandi Shah 
within s.53, Transfer of Properly Act, I 
would, therefore, dismiss the appeal with 
costs. 

Bhide, J.—I agree. 

8. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 656 of 1933 
and Civil Miscellaneous Petition No. 5047+ 
of 1934 
February 25, 1937 
,  STODART, J. 
RAJA oF VIZL[ANAGARAM— 

APPELLANT 


vereus ° à. 
PERLA ANNAPURANAMMA GARU 
AND ANOTHER—RESPONDENTS . 

Madras Local Boasds Act (XIV of 1920), s. 88— 
Grant originated in Ancient times — Payment to 
zemindari of kattubadi cess -- Inference that grant 
was by zemindar and not by ruling power, tf can be 
drawn—Scheme of Act —Inam lands not included tn 
assets of zemindari—Inamdar, tf directly connected 
with Government for payment of cess. 

Though the principle that where you find lands 
subject to payment cf kattubadi, the proper inference 
is that the grant was made by the zemindar and not 
by theraling power might appear eminently reason- 
able at first sight, it is not an inference whith can 
inevitably be drawn in the case of ancient grants 
which originated at a time when the propery 
rights of the ruling power and of the local chieftains 
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were not kept so separate and distinct as the rights 
of the Government and therights of the landholder are 
kept at the present day. Kuppu Reddi Nookaya Y. 
Mondaluka Bheemanna (1), relied on, ‘ 

The scheme of the Madras Local Boards „Act is 
that when the ¿aam lands have not been included in 
the assets of the zemindari, the inamdar is himeelfa 
landholder holding diregtly under the Government. 
But if the assets include the inam landsas well, he 
has no direct relation with the Government but the 
Government collects the cess from the landholder and 
the landholder reimburses himself from the inamdar 
treating him as an intermediate landholder. Rajah 
of Vizianagaram v. Dindi China Thammanna (2), 
relied on. f 


S.C. A. against the decree of the Sube 
Judge, Vizagapatam, dated December 22, 
1932. 


i Mr. S. Venkatesa Iyengar, fọr the Appel- 
ant. 

Mr. N. Vasudeva Rao, for the Respond- — 
ents. 

Judgment.—The plaintiff is the appel- 
lant in this second appeal. He is the 
Raja of Vizianagaram and the defendants 
represent the proprietors of the Mokhasa 
village of Konda Konguva in the Raja's 
zamindari. The Raja, during the sult 
years, included in the sum he paid to 
the Government as land cess due on his 
estate under the Madras Local Boards Act 
XIV of 1920, a certain sum as being the 
cess dueon the rental value of the suit 
village and he claims that he is entitled 
under the proviso to s.8sof the Act to 
collect from Mokhasadars what he had 
paid to the Government. There is no. 
question that the payment of land cess 
under the Act is a proper burden ‘on 
this village. The defendants, however, 
object to pay it through the landholder. 
They do not deny the liability to pay but 
claim to pay direct to the Government. 
Nevertheless the point now in dispute ís 


, somewhat impcrtant, too important I think 


to beraised in a suit like this, which on 
the surfdce is concerned only with the 
machinery ° provided by law for the col- 
lection of a tax, the liability to pay which 
is not disputed by any of the parties. The 
point which these parties wish to be decid- 
ed is whether the Mokhasa village is held 
by the Mokhasadars on an under-tenure 
created, continued or recognized by the 
Raja. If it is so held then under the 
proviso to s. 88, the Rajaon paying to 
the Government the land cess due on t 

Mokhasa village will recover it from the 
Mokhasadars. The full text of the proviso 


18: 

“Provided that in all cases where & person 
holds lands with or without a right of occu- 
pancy as an intermedfate landholder on an under- 


+ 
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tenure created, continued or recognized by a land- 
holder, itshall be lawful for the landholdef to 
recover from the intermediate landholder the 
whole of the cess paid by the landholder in respect 
of lands held by the intermediate iandholder less 
one-half the cess assessable on the amount of 
any Kattubadi, ete., payable by the intermediate 
landholder tothe landhodder,” 


The trial Court decided in plaintiff's 
favour but the learned Subordinate Judge 
reversed that decision on an appeal by 
some of the proprietors holding that the 
Mokhasa village was not held on an under- 
tenure as described ins. 88 of the Madrus 
- Act XIV of 1920. The learned Subordi- 
nate Judge considered that the deciding 
factor in, the case was whether the 
Mokhasa village had, at the time of 
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service. The argument is that where you 
find lands subject to such payment, the 
proper inference is that the grant was 
made by the zamindar and not by the 
ruling power. But though that might 
appear eminently reasonable at tirst sight, 
it isnot an inference which can inevitably 
be drawn in the case of these ancient 
grants which originated at a time when 
the proprietary rights of the ruling power 
andof tke local chieftains were not kept 
so separate and distinct as the rights 
of the Government and the rights of the 
landholder are kept at the present day. 
Fortunately, this is not a matter into 
which [ am compelled to enter at any 
great length, becauseit is the subject of 


the permanent settlement in 1803, been a decision of this Oourt in Kuppu Reddi 
included or excluded from the assets of Nookaya v. Mondaluka Bheemanna (1), it 
. the estate in calculating the totalincome became necessary to decide the nature of 
of the estateonthe basis of which the an nam whether it was granted by the 
permanent peshkush was fixed. There Raja of Pittapur or by the Government 


was eVidence in the case which was 
Sufficient to enable a decision to be 
reached on that point and fhe learned 
Subordinate Judge has given his reasons 
for construing that evidence against the 
landholder, the present appellant. He 
found as a fact that the Mokhasa village 
in sult was excluded at the time of the 
permanent settlement in making the cal- 
culations described above. That was a 
finding of fact, and since there was evi- 
dence to supportit, it does not seem to me 
that it can be made the subject of 
objection oa second appeal. It is argued, 
however, that the learned Subordinate 
Judge wrongly relied on two documents 
Exs. I and P, ‘There are recitals in those 
documenis which are relevant to the point 
in dispute but the argument now is that 
the documents are of no value and that 
the learned Subordinate Judge should not 
have relied on them. About x. P the 


‘argument comes strangely irem the mouth , 


of the appellant, because that was a 
document which was tiled by the appellant 
himself at the trial. However, that may be, 
Lam not convinced that the evidence atford- 
ed by these two papers was the only 
evideace on wnich tue 
finding. Another argument is that the 
finding of the Courtis wrong because it 
‘failed to draw „the proper inference from 
certain undisputed tatts. One of those 
facis is that the villageis liable to a pay- 
ment to the zamindar ot what is called 
Katiubadi. Kattubadi is defined in 
Wilson's Glossary as .a. favourable rent 
assessed on lands granted for public 


Court based its, 


before the permanent settlement of 1802. 


At the time of the suit it was found 
that the land was subject to a small 
Kattubadi, and the learned Judges 


(Oldfield and Ramesam, JJ.) who decided 
that case held that the “alienated lands” 
which were excluded from the accounts 
at the time of the permanent settlement 
comprised an inam grant subject to a 
favourable quit rent. In the present case 
also, in the sanad by which the peshkush 
of this particular estate, namely Vijianae 
garam, was settled,the class of lands to 
which the Mokhasa village now in suit 
belongs were expressly excluded. Reliance 
was placed by the defendants on this 
sanad Ex. A and the relevant words 


“are : 


“This permanent assessment of the land tax on 
your zamindart is exclusive of the lakhiraj 
lands and of all other alienated lands paying a 
small quit rent (which quit rent unchangeable 
by you, is included in the assets of your samin- 
art). 

The appellant admitted at the trial that 
this Mokhasa village was a pre-settlement 
grant, that is to say, prior to 1803, but his 
case was thatit was a grant made by the 
zamindar of that day. ‘The decision of the 
lower Appellate Court was that it was not 
included inthe assets ofthe zamindart in 
taking the account onthe basis of which 
the peshkush was determined. It was 
regarded, that is to say, as a grant made 
by the Government. 

{ do not think there is any proper ground 
for my interfering withthe lower Appel- 


(1) 45 ML 3 91; 73 Ind, Gas, 733; A IR 1923 Mad, 
454; (1923) M W N1716; 17 L W 718. 
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late Court's finding of fact that this Mokhasa 
village was excluded from the assets of 
the estute atthe time of the permanent 
settlement. This being the state of the 
facts, it is no longer possible to hold that 
‘the village can be regarded us an under- 
tenure village within the meaning of s. 88, 
Local Boards Act. This very point came 
for decision very recently before a Full 
Bench ofthis Court in Rajah of Viziana- 
garam v. Dindi China Thammanna (2). 
In delivering the judgment of the Court, 
Varadachariar, J., says: ; 

“The scheme of the Local Boards Act is that 
when the inam lands have not been included in 
the assets of the gamindari, the inamdar is himself 
a landholder holding directly under the Govern- 
ment. But if the assets include the inam lands as 
wel], he has no direct relation with the Govern- 
ment but the Government collects the cess from the 
landholder and the landholder reimburses himself 
from the inamdar treating him as an intermediate 
andholder.” 

I am greatly indebted to the learned 


Counsel on both sides for the most in- 
teresting and instructive arguments on the 
point in issue, but Ido not think it is 
necessary to say anything further on this 
appeal. This second appeal is dismissed 
with costs. Leave toappealis refused, 
N.*D. Appeal dismissed. 


(2) (193 1 MJ 91; 187 Ind. Cas, 490; A IR 1937 
Mad. 217; Í LE (1937) Mad, 498;45 L W 74; (1937) M 
W N7; 9 RM 462 (FB). 


RANGOON HIGH COURT 
First Civil Appeal No. 15 of 1938 
June 7, 1938 


Ropsets, C. J. AND BRAUND, J. i 
B. MIYA BHA! AND ANOTHER— APPELLANTS 
versus 
MARIAM BEE BEE AND oTagrs— 


RESPONDENTS 


s . + La t 
` Partnership—Dissolution—Partner's conduct mak- 


ing it impossible for other partners’ to carry on 


partnership—Court should*dissolve partnership and” 


fix date on which such conduct rendered partnership 
impossible as date of dissol&tion—-Suit Jor dissolu- 
tion—-Decree-~Form of. 

It ia quite. clear frem a consideration of the 
history of partnership law that when one person 
conducts himself in matters relating to the partner- 


ship business so that it is not reasonably practic- e 


able for his partners to carry on business in part- 
nership with him, the Court may dissolve the part- 
nership and should, in doing so, fix the date on 
which that conduct has rendered it impossible for 
the relation of partnership to continue to subsiet. 

The proper form of order*in dissolution of part- 
mership is given in Appendix D to the Civil Proce- 
dure Code, where there is a form given for a pre- 
lintinary decree in a suit for dissolution of part- 
nership and the taking of partnership accounts. 
The practice which has obtained some recognition 
= ° 
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of. copying down the concluding sentences of 4 
judgment and incorporating those as an order in- 


stead of making an order as contemplated by the 
first schedule is bad and ought to be discoutaged. 
j s 


F. O. A. against the decree of the High 
Ocurt, in Civil Regular Suit No. 32 of 1937, 
dated January 12, 1938. 

Mr. K. N. Dangali, for the Appellants. 
oe G. N. Banerjee, for Respondent 

0. a 

Roberts, C.J.—This is an appeal from 
a judgment of Shaw, J. sitting on the 
Original Side, brought by the defendants, 
who are the relations of one Kalender 
Sahib, who was a firewood contractor in 
business on his own accoumt and had 
various contracts with the Bombay Burma 
Trading Corporation, Limited, for the sale 
of firewood. He died on June 11, 1936, 
and after his death two of his employees, 
the appellants in this case, carried on the 
business. There was at that time no parte 
nership, but it appears to have been accep- 
ted that the businsss was carried on with 
the intention of benefiting the family of 
the deceased Kalender Sahib, and accord- 
ingly arrangements were made to enter 
into a partnership deed by which the three 
minor plaintiffs should be admitted to th 
benefits of the partnership. 

Mariam Bee Bee and her husband A. M. 
Mohamed Esoof entered into a partnership 
with B. Miya Bhai and Kuppay Pitchay 
Rowther, the first and second appellants; 
and it is stated: that the parties altogether 
contributed asum of Rs. 500; their shares 
are set out, and the deed is signed on July 4, 
1936. And the plaintifis in their action, 
which they brought for an account, set up 
this partnership deed, and the defend- 
ants said that it was entered into by fraud 
“and misrepresentation and contained in 
it stipulations and conditions which were 
never brovght to their notice. The learned 
Judge held that it wasa valid partnership 
deed and that the appellants were bound 
by its terms; and after some hesitation 
Mr. Dangali has felt obliged to say that 
he cannot now contend that there never 
was a Valid partnership on July 4, 1936. 
Accordingly, the shares of the partners 
fell to be considered as defined by that 
deed, and the deed expresses the relation- 
ship between the parties in, full. ° 

But the partnership has now been dis- 
solved, and the question is, what date the 
Court ought to fix for its dissolution. The 
learned Judge came to the conclusion that 
the proper date .to fix was January 3, 


this year, that being the date on which the ° 
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at all as it was not interest inthe hands of 
the Maharajadhiraja as he did not receive 
the amount but the item was a mere cal- 
culafion forthe purpose of ascertaining the 
periéd of occupation. The argument put 
forward by Sir Sultan Ahmed is certainly 
an attractive one, batin my judgment is 
one which cannot be supported. His first 
and substantial contention is thatthe fact 
that the transaction was a zerpeshgi lease 
Involved his liability for interest and that 
liability for interest was the cost to him of 
the income which he was to derive from 
the decree which he has purchased. In the 
first instance there seems to be a fallacy 
underlying this statement. It is true that 
In preparin% his accounts, as the assessee 
does on the mercantile system, he is charge- 
able to income-tax on the six per cent. 
which he is supposed to derive from this 
decree so long ashe does not put it into 
execution, but it is obvious that so soon ag 
the decree is executed the income as repre- 
sented by six per cent. per annum dis- 
appears. The fallacy lies in the statement 
that the zarpeshgi lease was for the pur- 
chase of this income. In point of fact the 
purchase was not for the income of the 
decree but the purchase of the decree itself, 

Now, the question to be answered de- 
pends entirely upon what is the nature 
of this interest which the assessee claims 
to be deducted? The Commissioner, as I 
have already stated, points out that it is 
not income in the hands of the Maharaja, 
and Hé ‘appears also to be of the opinion 
that- it is not an expenditure on the part 
-Of the assessee. The substance: -of the 
transaction was that, for the purchase : of 
the decree, or, to put in the form of the 
argument which has been addressed to us 
for the purchase of this taxable income 


represented by the six per cent. which the 


assesses is deriving from the decres: at the 
Present moment, the assessee relinquished 
nontaxable income being of course the 
rents and profits, the subject-matter of the 
zarpeshgt lease. Now, it might have been 
argued but it is an argument which ag 
I have said is irrelevant for the purposes 
of this case having regard to the form of 
the question that the expenditure within 
the meaning of either sub-s. (8) of s. 10, or 
sub-s, (2) of s. 12, was the income from the 
rents and profits or the income from the 
zarpeshgi properly which, by handing over 
to the Maharaja, the assessee had lost. But 
neither was ethat argument put forward 
seriously, nor as I have said could it be 
put forward seriously in this case. 
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The question, therefore, arises, as I have 
already stated, what is this interest charge- 


able in the account ? In fact the interest 
is nothing more than an arithmatical cal- 


culation entered into by the parties for thee 


purpose of ascertaining the period of occu- 
pation of the vendur the Maharaja at the 
end of which he would reimburse the 
amount of the consideration being the pur- 
chase price of this decree. Although the 
account may disclose items of interest, it 
is impossible in the circumstances to say 
that it isa liability of the assessee. It is 
nota payment which he isto make, nor is 
it a sum for which he could be sued. I have 
stated that the interest is nothing more 
than a method of calculation of the period 
for which the Maharaja held the property. 
It is not contended that, had the property 
been handed over to the Maharaja abso- 
lutely, any deduction whatsosver could be 
made. It would indeed be nothing more 
than a capita! expenditure within the 
meaning of sub-s. (2) of s 12. The question 
arises whether the fact that the property 
was placedin the hands of the Maharaja 
for a limited period would make any sub» 
stantial difference to the proposition 
which I have stated. In iny judgment it 
would not. In substance this is nothing 
more than a capital expenditure over a period 
of seventeen years. I have already point- 
ed out and repeat for fear that there might 
be any misunderstanding of my statement 
that we are not actually concerned with any 
question of deduction of the income to be 
derived from this property as an expenditure 
within the meaning of the section. It 
being impossible under any circumstances 
fo contend that that sum could be deducted, 
it seems to ms necessarily to follow that a 
sum by way of interest or, to put it in other 
words, an item in the accougt which is 
described as ‘interest’ merely for the purpose 
of ascertaining the period over which the 
roperty should bes held, could not be 
deducted either. In my judgment the 
Opinion of the Commissioner in this case 
thal this is not interest, ehargeable to the 
asseasee and, therefore, not an expanditure 
within the meaning of s. 10 ors. 12 
$% correct. I would, therefore, answer 
the question submitted to the Courtin the 
negative. The Crown is entitled to costs: 
hearing fee ten gold mohurs. 

Dhavle, J.—The assessee claims to be 
entitled to set off against the interest 
realizable on the decree the amounts that 


were shown as interest in the accounts that . 


were made up between the assessee and the 
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Maharajadhiraja 43 4 preliminary to the 
execution of the zarpeshgi thika lease; and 
he makes this claim on the fcoting that 
the latter is expenditure incurred by 
*im solely for the purpose of earning 
the former. But the accounts that were 
agreed to between the parties on that 
occasion were merely pro forma acccunts, 
As the Commissioner of Income-tax has 
observed : 


“No doubt the interest factor enters into the 
computation of the period for which the lease should 
run.” 


Those accounts only show how the period 
of seventeen years for the zarpeshgi thika 
lease was arrived at, but it is impossible to 
contend that they impose any separate 
liability upon the assessee for the payment 
of any interest to the Maharajadhiraja. 
There is no dispute that interest as a 
matter of fact is not actually mentioned in 
the zarpeshgi thika lease. Sir Sultan 
Ahmed has strenuously contended that the 
matter should be governed even more by 
the form than by the substance, but this 
contention had reference to the fact that 
the arrangements between the assessee 
and thé Maharajadhiraja took the form of a 
zarpeshgt thika lease. It is urged that 
interest is of the essence of sucha lease 
and is, therefore, necessarily implied in it. 
But payment of interest may be contem- 
plated and yet there may be no interest 
- actually paid or received in the case of such 
arrangements. The pericd is fixed on the 
‘pasis of a certain assumed income from 
the property mortgaged, but the zarpeshgt- 
dar takes the risk of-the seasons, and part 
from the lease itself, there is no liability 
imposed on the mortgagor for the paymerit 
‘of any interest. Nor isit altogether correct 
to say that by means of tuis zarpeshgi, 
thika leases the assessee purchased the 
interest on which the Income-tax Depart- 
ment endeavoured 10 agsess bim. The 
consideration that flowed from the Maharaja- 
dhirajato the assessee in return for this 
zarpeshgi thika, lease was the decree for 
Rs. 33,00,000 odd. e This decree, itis true, 
carried interest at six percent.; but it is 
indisputable that the assessee would not 
be entitled to any interest at all under the 
assignment from the Maharajadhiraja the 
moment he succeeds in realizing in full the 
decree assigned to him. The pro forma 
accounts agreed between the parties as a 
preliminary to the zarpeshyi, assumed 
interest as payable by the mortgagor and 
assignee of the decree for a period of seven- 
teen years, but it cannot be said that they 
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assumed interest on the ‘decretal amount 
for that or any other fixed period. What 
the assignee paid for was the decree ~ 
and there was no question of his paying for 
the incalculable amount of the interest 
that may fall due on the decretal amount. 
It cannot, therefore,* be said within the 
meaning of sub-s. (9) of s. 10 or sub-s. (2) of 
s.12 that there was any interest in the 
zarpeshgi thika lease which could be 
regarded as expenditure incurred solely for 
the purpcse of earning any interest on the 
decree assigned to the assessee by the 
Maharajadhiraja. 

D. Answer in the negative. 





LAHORE HIGH COURT 
Second Civil Appeal No. 123 of 1938 
April 28, 1938 

Skemp, J. < 
KHEMAN—DervenpanT—APPELLANT 
vETsUs 


OHHUTU-—PLAINTIFE— RESPONDENT 

Evidence Act (I of 1872), ss. 13,157—Plan filed 
in previous suit describing property as belonging to 
plaintiff's predecessor — Admissibility — Suit for 
possession of property — Witness deposing that ‘it 
belonged to plaintiff and producing receipts showing 
that it belonged to plaintif —Receipts not signed by 
witness—Deeds, if can be admitted under 8. 157, as 
corroborative evidence. 3 

The Illustration to s. 13, Evidence Act, shows that 
an instance claiming aright means something more 
thana mere statement of boundaries ina deedor 
ina plan. A distinction has been drawn between s 
claim and a statement of claim. Where in a previous 
suit in which a certain property was not then in dis- 
pute a plan was filed describing the -property as that 
of the plaintiff's predecessor's, it is not an Instance IR 
which the right in dispute was claimed and consequent- 
ly not admissible in evidence. Radha Krishna v, 
Sarbeswar Nag (1), relied on. 

| Oase-law referred to.) ; i 

Where a witness, in a suit for possession of certain 
property by the plaintiff, deposed that it belonged 
to the plaintiff and produced some rent-deeds execut- 
ed in his favour which in the recital of boundaries 
gave the suit property as that of the plaintiff but the 
deeds were not signed by the witness: 

Held, that the witness could not refer to statements 
to which he was not a party and which he did not 


. make as corroborative evidence under 8. 157, Evi- 


dencé Act. : 
§. O. 4. from the decree of the Senior 


‘Sub-Judge, Rohtak, dated November 10, 


1937. l 
Mr. Yeshpal Gandhi for Mr. Fagir Chand | 
Mital, for the Appellant. z 
Messrs. Shamair Chand and Parkash 
Chand, for the Respondent. S 
Judgment.— Chhotu, a Mahajan of vil- 
lage Gorar in. Rohtak District, brought a 
suit cn October 14, 1935, for possession of 
a shop, on the’ Allegations that the shop 
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was.his ancestral property and that the 
. defendant Khema, a Jat, had entered into 
forcible possession in the absence of the 
plaietiff in August 1934. The defendant 
denied that the property belonged to Obhotu 
or that he had taker forcible possession. 
He furtber pleaded that- the plaintiff was 
a Gharibdasi sadhu with no interest in 
worldly affairs and incapable of suing. The 
learned trial Judge dismissed the suit, but 
the appeal was accepted by th? Senior 
Subordinate Judge of Roht.k, who granted 
the plaintiff a decree. The defendant has 
come here in second appeal. The trial 
Judge found that the plaintiff, although a 
Gharibdasi sadhu, was very much alive to 
worldly affairs and that he was capable of 
suing. The plaintiff reied on a plan 
Ex. P-2 filed by his predecessors-in-inter- 
estin a suit of the year 1875, in which 
this property, which was not then in dis- 
pute, was described as the property of the 
plaintiff's grandfather Sukh Lal. The trial 
Judge excluded this plan from evidence 
first, because in his opinion, the identity of 
the present shop with that shown in the 
plan was not proved and, secondly, because 
in any event the plan, which was filed in a 
Suit against Brahmins, i.e, strangers, was 
not admissible against Khema The plain- 
tiff also relied on three recent rent deeds 
executed in favour of Gugan Mal, Mahajan, 
a near neighbour, which in reciting the 
boundaries of Gugan Mal's property set 
forth the shop in dispute as belonging to 
Chhotu. The learned trial Judge excluded 
these rent-deeds also. He found that the 
oral evidence was of an ordinary type, in- 
sufficient to prove the plaintifi's ownership; 
and finding both issues of ownership and 
possession within 12 years against the 
Plaintiff, he dismissed the suit. The learned: 
Senior Subordinate Judge on appeal held 
that the plan of 1875 was admissible and 
even attached some weight to the recent 
rent-deeds.* He accep'ed the appeal and 
decreed the suit ag aforesaid, 

Before me it is not contested that the 
anding that the shop now in dispute is the 
Same as that shown in Ex. F-2, the plan 
of 1575, as belonging to Sukh Lal, is ‘a 
finding of fact by which I am bound. The 
points of law argued are that (1) the plan, 
and (2) the rent,deeds are inadmissible in 
evidence. As totke plan, s. 83, Evidence 
Act lays down that maps or plans made 
for the purposes of eny cause must be 
proved to be accurate ; and apparently this 
would govern Ex. F-2.Mr. Shamair Chand 
for the respondent, however, relies on 
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s. 13, Evidence Act,*and says that the shop 
now in dispute shown as the property of 
Sukh Lal in the plan is an instance in 
which the right in dispute was claimed. 
In my judgment this is not so. The Illustra- 
tion to 8.13 shows that an instance claim- 
ing a righi means something more than a 
mere statement of boundaries in a deed or 
ina plan. A distinction has been drawn 
between a claim and a statement of claim: 
see Radha Krishna v. Sarbeswar Nag (1), a 
Division Bench ruling : 

‘The word ‘claim’ denotes a demand or assertion 
in relation to a thing or attribute as against or 
from some person or persons, showing the exist- 
ence of.a right to it in the claimant, A bare state- 
ment may or may not bea claim according to the 
attending circumstances in which it is made. It 


may amount to a claim or be a mere statement of 
oleim.” 


In that case it was held that a state- 
ment in a pattah thatthe land to the west 
of the land demised belonged to the execu- 
tart was not a “claim” but a mere recital. 
Apparently that ruling would govern this 
case. Brojendra Kishore Roy v. Mohin 
Chandra (2), a Full Hench ruling, is also 
in point. See also Shashi Bhusan v. Nawab 
of Murshidabad 49 Ind. Oas. 951 (3), another 
Division Bench judgment of the Calcutta 
High Court, in which Sanderson, O. J. 
delivering the judgment of the Bench, 
held that an old map prepared on behalf 
of one of the parties to a litigation was a 
private map and noevidence against the 
otter party to the litigation. Lajpat Rat 
v. Faiz Ahmad (4), was referred to by both 
parties. In that case a Bench presided 
over by the Hon’ble Sir Shadi Lal held 


ethat certain deeds of sale concerning plots 


adjacent tothe land ia suit, reciting that 
the latter was the plaintiff's property, the 
executants being strangers to the suit, 


could not be relied upon “because the . 


executants of the deed were neithér pro- 


e duced as witnesses nor proved to be dead. 


That does nət really help as far as Ex. P.-2 
is concerned. Reference was also made to 
Lal Shah v. Nathu Shah, (5), a judgment 
pronounced by me on” behalf of a Division 
Bench of this Court, which said that recital 


e of boundaries of adjacent properties in old 


deeds, though not conclusive, could be 
taken into account. This expression of 


(1) A IR 1925 Oal. 684; 86 Ind. Oas 674; 29 O WN 


69. 
4 (2) AIR 1927 Cal. 1; 99 Ind. Oas. 189; 31 O WN 
32 (P B). i 

(3) 49 Ind. Oas. 951; A I R 1919 Cal, 231. 

(4)A I R 1927 Lah. 448; 103 Ind, Gas, 889; 4 L- 
651; 29 PL R 74. 

(537 PLR 454, 
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Opinion was unnecessary for the decision, 
which rested on other evidence, and I now 
think that itis wrong. Mr. Shamair Chand 
for the respondent also referred to a 
ruling of 1922 of the Madras High Court, 
reported in Neallasiva Mudaliar v. Ravan 
Babi, 70 Ind. Cas, 389 (6), which relied ona 
mortgage deed executed in the year 1874. 
The judgment said: l 
“They (the lower Courts) held on the first point 
that the assertion of title as owner found in Ex. |, 
and also implied by that transaction of mortgage 
itself, is admissible under s, 13, Evidence Act, 
_and on the second point that the statement which 
forms the recital in Ex. 1 as to how the title was 
acquired, is also admissible under s. 32, cl. (71, Evi- 
dence Act.” 


With all respect, the judgment is not 
very clear. I am inclined to think, in view 
of the authorities quoted above, that the 
recital of title did not amount toa claim, 
but that the transaction of mortgage itself 
was admissible under s. 13. This case 
therefore does not carry us any further. 
The result of this argument is that, in my 
opinion, the plan Ex. P+2.showing Sukh 
Lal asin possession is inadmissible in evi- 
dence. Mr. Shamair Ohand admitted that 
if the plan had been a recent one, it would 
not be admissible unless the person pre- 
paring it appeared asa witness and swore 
to his knowledge of the facts and the 
correctness of the plan. This being so, I do 
not see why a document should be admitted 
merely on account of its age. It is quite true 
. that the plaintiffs in 1875 had no apparent 
motive for saying anything, which was not 
correct, about the property ncw in dispute; 
but it did not matter for the purposes of 
_ that suit whether the description of the 
shop as Sukh Lal's was right or wrong: and 
the present defendant's predecessors-in- 
interest hed no opportunity of contesting’ 
the statement. A better guarantee than 
this is required before letting in evidence 
which cannot be tested’ bye cross-exanf- 
nation. : 

“The position as to the rent deeds is 
simpler. They* were executed by three 
different persons in favour of Gugan Mal 
Mahajan, a near neighbour of the plaintiff. 


Gugan Mal gave evidence. He said th&t ` 


the shop in dispute belonged to the plaintiff 
and in support of his testimony produced 
the three rent deeds executed in his favour, 
which in the recital of the boundaries gave 
the shop ‘in dispute as the property of 
Chhotu. These three deeds were executed 
` respectively in the years 1929, 1933 and 
1934. Gugan Mal actually did not sign any 


(6) 70 Ind, Cas. 389; AT R 1921 Mad. 383; (19 
W N 580; 14 LW 397, ad. 383; 1921) M 
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one of the three deeds, and it is, therefore, . 
urged that he could not rely on ,them 
under s. 157, as corroboration of hiseesti- 
mony. The executants of the two earlier 
deeds were not called. The executant of 
the third was a school master who had 
come to the village for the first time on 
June 30, 1934, his deed being: executed 
on July 18, 1934. He said that he had 
no knowledge of the boundaries, that he 
stated what he was told but that all the 
villagers said that the shop belonged to 
Chhotu. This is mere hearsay. As to Gugan 
Mal, I think he cannot refer to deeds to 
which he was nota party, i, €, to state- 
ments which he did not make, as corrobo- 
rative evidence under s. 157. Ifa point be 
stretched and it be said that Gugan was 
practically a party to the deeds, the posi- 
tion simply is that Gugan Mal stated in- 
Court in 1935 that the shop belonged to 
Ohhotu and that he had previously said so 
three times, the earliest date being 1929, 
In my opinion these rent deeds also are 
inadmissible. The conclusion of the learned 
Senior Subordinate Judge of Rohtak was 
therefore Vitiated by inadmissible evidence, 
Following Lajpat Rai v. Faiz Ahmad (4), I 
set aside his judgment and decree and 
direct that he should come to a 
fresh finding excluding the inadmissible 
evidence. He should also come to a find- 
ing as to Issue No. 2 as regards possession. 
Costs of thia hearing are to follow the 
event. The learned Counsel for the parties 
have beer told that their clients are to 
appear in the Court of the Genior Subordi- 
nate Judge, Rohtak, on May 30, 1938, to 
obtain adate for the re-argument of the 
appeal. 


D. Decree set aside. 


aia rarai ares raaa mara 


ALLAHABAD HIGH GOURT 
Execution First Appeal No. 134 of 1937 
September 13, 1938 


MULLA, J. 
_ MUNNI SINGH—J tpement-pEBtTor— 
. ÅPPELLANT 
VETSUS 


COLLECTOR or BENARES AND ANOTHER 

— DROREB-HOLDERS— RESPONDENTS | 
Civil Procedure Code (Act F of 1908), 0. XXI,rr.1 
and 2,0. XXIII, r. 3, s. 151—Preliminury decree 
passed in mortgage suit — Judgment-debtor applying 
Jor recording partial satisfaction, before preparation 
of final deeree — Judgment-debtor absent on date of 
hearing but application dismissed on merits—No ap- 
peal preferred~Second application for restoration of 
former dismissed—Appeal—First application held fell 
under O. XXIII, r. 3-~Second application held, waa 

+ 
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ead 3. 151 and order of dismissal was not appeal- 
e, 


A mortgagee obtained a preliminary decree for sale 
omthe basis of a mortgage and made an application for 
getting that decree made final, The judgment-debtor 
put in an application before passing of the final 
decree to the effect that subsequent to the passing of 
the preliminary decreshe had paid a certain eum to 
an agent of the decree-holder. The Court entertained 
the application and at the time when it was tn be 
heard, -the judgment-debtor not being present, dis- 
missed it after considering it on merits. The judg- 
ment-debtor did not appeal against the order of 
dismissal but made another application for the 
restoration of theformer. This application was also 
dismissed. The judgment-debtor appealed against 
the order dismissing the second application : 

Held, that the first application ofthe judgment- 
debtor did not fall either under s. 47 or O. XXI, rr. 1 
an 2, Civjl Procedure Gode, but under O. XXIII, 


Held, further that the second application invoked 
the inherent power of the Court under s. 151, Civil 
Procedure Oode, to restore an application which had 
been dismissed and the order of the Court being passed 
under s, 151 was not eppealable. 


_Hx. F. A. from the decision of the Addi- 
gr ag udge, Benares, dated February 
Mr, M. L. Chaturvedi, for the Appellant. 

Messrs. S. N. Gupta, V. D. Bhargava and 
Satya Narain Prasad, for the Respondents. 


Judgment.—This is an appeal from an 
order dated February 27, 1937, passed by 
the learned Additional Civil Judge of 
Benares in the following circumstances. 
The respondents obtained a preliminary 
decree for sale on the basisof a mortgage 
against the appellant Munni Singh and 
made an application for getting that decree 
made final. The appellant appeared in 
Court and put in an application to the 
efect that subsequent to the passing of 
the preliminary decree he had paid a 
sum of Rs. 400 toan agent of the respon: 
dents, The Court entertained the applica- 
tion and fixed a date for hearing it. The 
appellant not being present on that date, 
the Court dismissed his application with 
the following orders: i 

“This ie an objection to the passing of the final 
decree. Itis alleged that Rs. <00 was paid to the 
mukhtar-i-am of the decree-holder and that the 
account.Is wrong. Decree-holder's mukhtar denies 
that any money was paid to him, As to accounts it is 
pleaded that in the application Rs, 36,019-2-0 was 
shown-due when really Rs. 36,709-2-0 weredue. The 
Judgment-debtor has got no evidence to prdéve¢he 
payment of Rs. 400. As tothe accounts, I am satisfied 
that Rs. 36,709-2-0 was due on the date of application, 
Objection is dismissed with costs,” 


lt is to be noted that the appellant's 
application was treated by the Gourt 
merely as an objection to the preparation 
of the fihal decree, and that in dismissing 
that application, the Court considered the 
merits of the matter’ and did not merely 
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pass an ea parte order for default of ‘prose ° 
cution. The appéllant then made an appli- 

cation for the restoration of his previous 

application, alleging that he had gone 

away to call his Counsel when the mattgr 

was taken up by the Court and could not 

reach in time. This allegation regarding 

his absence fromthe Court under those 
circumstances was supported by an affida- 
vit. No counter-affidavit was filed on the 
other side, though an objection was taken 
that the appellant was not entitled to the 
relief claimed by him. The lower Oourt 
rejected this second application of the 
appellant on February 27, 1937, with the 
following orders: 

“In proceedings for preparation of a final decree, 
the judgment-debtor pleaded that he had paid 
Rs. 400 to the mukhtar-i-am of one of the deeree- 
holders. On the date of hearing, according to the 
affidavit of the objector, he was present in Gourt. 
The order of my learned predecessor dismissing the 
objection of October 17, 1936, does not show that an 
ex parte order was passed. In the judgment he has 
remarked that the judgment-debtor had got no 
evidence to prove payment of Rs. 400. There is no 
case for setting aside an ex parte order. The order 
was not ex parte. 

Asto the mistakein accounts, it can be corrected 
at any time, :f1t is shown that calculations are 
incorrect. The application is dismissed with costs,’ 

lt is from this order that the present 
appeal has been made, A preliminary 
objection was taken on behalf of the 
respondents that the appeal was incom- 
petent inasmuch as the order appealed 
from was not appealable under any 
provision of the law. In order to meet 
that objection, the learned Counsel for 
the appellant argued that the original 
application made by the appellant in which 
he alleged that he had paid a sum of 
Rs. 400 to an agent of the decree-holders 
was an application under s. 47, Oivil Pro- 
cedure Code. In my View that is 
obviously a wrong contention because the 
application had been made before the prp- 
paration of the final decree and there was 
no exeeutidn preceeding pending at the 
time The application could not have 
been made to dn execution Court. Before 
an order can be deeened to be an order 
passed under s. 47, Civil Procedure Uode, 
there must obviously be an execution pro- 
ceeding pending at the time and the order 
must have been passed by an execution 
Court. Order XXI, rr. 1 and 2 also could not 
apply to the appellant's application 
because they also deal with the stage of 
execution. In my view, the appellant’s 
application clearly fell within the pur- 
view of O, XXIII, r. 3, Oivil Proçedure 
Code. Jt was really an application to the 
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effect that the. decree against the appel- 
lant should be deemed to be satisfied to 
the extent of Rs. 400 in consequence of 
a payment made by him to an agent of 
the decree holders. Any order passed by 
the Court upon that application must be 
deemed to be an order refusing to record 
partial satisfaction of the decree and was 
clearly appealable under O. XLII, r.1 
(m). At this stage it must be repeated that 
. the terms in which the order was passed 
do not show that the Court had not consi- 
dered the merits of the matter but had 
only passed an ex parte order for default of 
appearance. The order was clearly 
appealable, but the appellant failed to 
avail himself of that remedy provided 
by the law. Now his application for 
restoration of his previous application 
which had been dismissed could not 
possibly lie under O. IX, Civil Procedure 
Code. It must, therefore, be taken that 
this application invoked the inherent 
powers of the Court to restore an applica: 
tion which had been dismissed. If that 
view is taken, the order from which the 
present appeal has been made was 
passed by the lower Court in the exer- 
‘cise of its discretion under s. 151, 
Civil Prceedure Cade. It is evident, there- 
fore, thatno appeal lies from that order, 
and the appeal is consequently rejected 
as incompetent. The appellant shall pay 
the respondents’ costs. 

S. Appeal rejected. 


RANGOON HIGH COURT 
Criminal Miscellaneous Application No. 52 
of 1938 
September 5, 1938 
+ BRAUND, J * 6» 

. .D SAW, EDITOR-IN-CHIEF 
or Tas SUN . 
VETSUS 

Tas KING 

Criminal Procedure Code (Act V of 1898), 3. 526— 
Allowance or disallowance of questions by Judgein 
pursuance of judicial duty cannot by itself afford 
ground for transfer application—Unfavourable com- 
ment made by accused on Magistrate previously whe- 
ther can be ground for transfer. 

A Judge or Magistrate who conscientiously tries a 
case in a judicial proceeding hag a legal duty toapply, 
to the best of his ability, the rulesof evidence, as 
those rules are laid down in the Evidence Act. And 
his plain judicial duty is to exclude irrelevant evi- 
dence, whether in examination-in-chief or in crgss- 
exsmination. The allowance or disallowance of 
questions by a Judge in pursuance of a judicial duty 
cgn never by itself afford a ground upon which to 
base an application for a transfer of a case, unless jt 
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is either shown affirmatively that there exists some 
improper motive or unless upon the face of the ques- 
tions themselves, disallowed or allowed as the case 
may be, the only possible inference must be that they 
have been allowed or disallowed for some ulterior find 
improper reason. l 

An accused who was being -tried by an Additional 
District Magistrate made an? application for transfer 
of case on the ground that as the accused had made 
some unfavourable comment on the Magistrate while 
he was Deputy Oommissioner the Magistrate might 
harbour a resentment against the accused which would 
prevent him doing justice in the case: ae 

Held, that this could not be accepted as ground for 
transfer. l 

Order.—This is an application by one 
U Saw under s. 526, Criminal Procedure 
Code, for a transfer of the hearing of a 
complaint dated August 3, 038, laid 
against him by the District Magistrate ‘of 


Rangoon, from the Court of the Additional 
Disirict Magistrate of Rangoon to some 
other Court. It seems that on July 26, an 


article and some photographs were publish- 
ed in the Sun newspaper relating to 
certain disturbances in Rangoon. On the 
following day~—July 23, 1938—the District 
Magistrate of Rangoon, U Po Sa, in ex 
press pursuance of s. 144, Criminal 
Procedure Oode, promulgated an “order” 


in the following terms: 


“Whereas it has been made to appear to me that 
the publication of certain photographs and articles 
in connection with the present disturbances in 
Rangoon is likely to prolong and to aggravate 
these disturbances, I, U Po Sa, District Magistrate, 
Rangoon, do hereby order you to abstain from 
publishing any article or writing in connection 
with tho present disturbances in Rangoon likely 
in any way to cause feelings of enmity between 
different sections or classes of the community or 
any photograph in connection with the disturbances 
permission in writing to publish which has not 
been given by the Home Department of Govern- 


ement—(Sd.) Po Sa, District Magistrate, Rangoon,— 


Rangoon, July 28, 1938." 


„It is to be noticed that that “order” is 
addressed to the “Editor, The Sun, Ran- 
goon.” On “July 31, 1938, a further “order” 


—also addressed to “the Editor The Sun, | 


angoon"—was promulgated by. the Dis- 
trict Magistrate identical in terms to that 
of the 28th except that it referred to “dis- 
turbances in Burma” instead of to “dis- 


‘turbances in Rangoon.” The former of those 


two. orders was admittedly served “upon 
6ne Maung Ba Gale, the Managing Director 
of the Sun Fress, and the latter upon one 
Maung Ba Than, who is said to be. the 
assistant editor. Thetnext thing. that hap- 
pened was that on July 31, August 1 and 2, 
three further articles appeared in the Sun 
newspaper. In relation to these three fur- 
ther articles a complaint was laid by the 
District Magistrate against the present ap- 
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plicant, Maung Saw, under s. 188, Penal 
Code, upon the ground that by reason of 
their publication, he -had “disobeyed” the 
ordet of July 31. That complaint came on 
for hearing on August 18, 1938, before the 
Additional District Megistrate. 

Witness No. 1 was U Po Sa, the District 
Magistrate himself—~no doubt, for the pur- 
pose of proving the “orders” of July 28, 
and. 3}. He was examined and, before 
the conclusion of his cross-examination, 
intimation was given to the respondent's 
Advocate that this present application for 
transfer would be lodged. The further 
hearing of the case was accordingly ad- 
journed by dhe Additional District Magis- 
trate until September 5, i. e., until tc-day 
—in order to give ample time for this 
‘transfer application to be made and dis- 
posed of. Itis a matter for unfavourable 
comment that it was not untila full fort 
night had elapsed that the present applicant 
~—-on September 1, in fact—filed the trans- 
fer application, for the purpose of making 
which he had obtained the adjournment. 
The ground upon which this application 
is based is that, under sub-ss. 1 (a) and 
L'e) of s. 526, Oriminal Procedure Code, 
“a fair and impartial inquiry of trial cannot 
be obtained ....” in the Court of the Addi- 
tional District Magistrate Zand that it is 
“expedient for the ends of justice” that the 
case should be transferred to some other 
Court. This is a serious charge to make. 
U E Maung, who appears for the applicant, 
has told:me that he relies upon only two of 
the grounds which are alleged in his appli- 
cation. He says first, that the wholesale 
disallowance by the learned Additional 
District Magistrate of the questions pat at 
the hearing to U Po Sa in crosseexamina- 
tion shows that he is biased against his 
client. And secondly, he says that, inas- 
much as the Sun newspaper fad once 
adversely commented upon the learned 
Additional Magistrate's conduct when acting 
as the Deputy Commissioner of Myingyan 
in connection with an appointment to the 
Myingyan Municipal Committee, he is now 
disqualified from hearing the case. Before 
dealing with these allegations tn detail, it 
is necessary to see what exactly was the 
issue that the learned Magistrate was deal- 
ing with. Itis to be found ins. 188, Penal 
Oode—the section undér which tke com- 
piaint was laid. Itis this: 

“188. Whoever, knowing that by an order pro- 
mulgated by a” public servant, lawfully empowered 
to promulgate such order, he is directed to abstain 


from a certain act.... disobeys such direction 
‘shall i-. . « be liable-to, .«." 
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certain punishment, The issues before the 
Additional District Magistrate were, there- 
fore first, whether there was an “order; 
secondly, whether it has been “promul- 
gated"; thirdly, whether the “public ser- 
vant’ who promulgated it was “lawfully 
empowered” to do so; fourthly, whether it 
has been “disboyed” by the person directed 
to abstain from the act; and, fifthly, whe- 
ther he knew of the order. I am nət in the 
least concerned upon this present applica- 
tion to determine—nor do T express any 
opinion— whether tbe applicant has, or has 
no‘, a good defence to the complaint under 
s. 188. I am concerned merely to determine 
whether the learned Magistrate who heard 
it has, by reason of the questions he has 
disallowed, shown a “bias” against the 
applicant. The learned Magistrate dis- 
allowed in all some 22 questions, all but 
one of which herecorded verbatim. The 
last~I suspect, through sheer weariness— 
he did not record. It is perfectly plain, from 
the record the learned Magistrate made, 
what the purport and tendency of the ques- 
tions were. The questions are tog long to 
set out verbatim in this judgment. Bat they 
may be fairly summarized as questions 
tending to show: (1) that U Po Sa, the 
District Magistrate, was unduly influenced 
by the Ministers in making the orders of 
July 28 and 31; (2) that he had made 
other orders against the editors of other 
newspapers under pressure from the Minis- 
ters; and (3) that he had discriminated 
against tha Sun in withdrawing orders 
against the editors of other newspapers. 
These questicns, one and all, were disallow: 
ed. And itis said that, from the mere fact 
of their disallowance, the learned Magistrate 
must be deemed to be biased against the 


I cannot for #moment agree. A Judge 
or Magistrate who conscientiously tries a 
ecase in a judicial preveeding has a legal 
duty to apply, tothe best of his ability, the 
rules cf evidence, as those rules are laid 
down inthe Evidence Ast. and his plain 
judicial duty isto exclude irrelevant evi- 
dence, whether in examination-in-chief or in 
ecross-examination. Apart altogether from 
the question of the relevance of any parti- 
cular question excluded in this case, I am 
not prepared to concede that the allowance 
or disallowance of questions by a Judge in 
pursuance of a judicial duty can ever by 
itself afford a ground upon which to base 
an application for a transfer of a cage, 
unless it is either shown affirmatively that 
there exists some improper motive or unless 
e 


“ applicant. 


n4 


upon the face of the questions themselves, 
disallowed or ‘allowed as the case may be, 
the only possible inference must be that 
they have been allowed or disallowed for 
some ulterior and improper reason. [ find 
it very dificult to imagine in what circum- 
stances such a case would arise. 

I am extremely reluctant even to con- 
sider in this case the question of the rele- 
vancy of the particular questions disallowed, 
for, thereis, upon their face, no reason what- 
ever to suppose that the learned Additional 
Magistrate has done more than to exercise 
his judicial discretion—indeed his judicial 
duty—to the best of his ability, To admit 
the principle that a party may, under cover 
of a transfer application, have resort to 
what in effect would be an “interlocutory” 
appeal, would, I think, go far beyond any- 
thing contemplated by s. 526, Criminal 
Procedure Code. There is nothing what- 
ever before me which could, as I have said, 
lead me to the conclusion that, in dis- 
allowing these questions, the learned Addi- 
tional Magistrate has—whether he is right 
or wrong is another matter—acted otherwise 
than judicially. If it should turn out 
ultimately that he was wrong in disallowing 
them, taen the applicant will have his 
remedy in such appeal or revision as the 
law allows. I should be prepared upon that 
ground alone to refuse to accept the dis- 
allowance of these questions as any valid 
reason why this case should be transferred. 

But I feel it right—in justice to the 
learned Additional Magistrate—to add that 
in my own view, the particular questions 
were rightly disallowed. The Magistrate's 
task was to determine the issues raised 
under s. 188, Indian Penal Code. The 
inquiry was whether, there was an “order” 
which satisfied the section, wasther it was. 
promplgated by a public servant lawfully 
empowered to promulgate it and whether 
it-had been disobeyed by. a person whọ 
knew of it and whom it directed to abstain 
from the act in question. If there was such 
an “order” theg it seems tome to be im- 
material, for the Purpose of s. 158, in what 
Circumstances that order was originally 
made. In a revision proceeding against the 
“order” itself, the case might, of course, 
have been different and the bona fides of it 
might have been a relevant issue. But I 
myself find it difficult to perceive the rele- 
vancy of any of the” questions disallowed 
to any issue which Can properly come 
unders. 188, Indian Penal Code. 

In my judgment, therefore,even had I 
been able to perceive any ground upon 
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which I could justifiably on this applica- 
tion, go behind the judicial discretion of 
the learned Additional Magistrate in the 
conduct of the trial and in, the matter of 
the questions he allowed or disallowed, [ 
should have been unable to differ from the 
view he formed as to the relevancy of these 
particular questions. And I can certainly 
find nothing in the mere fact of their hav- 
ing been disallowed which can possibly 
lead me to suspect in the learned Addi- 
tional Magistrate a biasof any sorte UH 
Maung has pressed upon me to hold that 
the questions are relevant, because the Dis- 
trict Magistrate had no jurisdiction to make 
the orders of July 28 and Jyly 31, unless 
or until he had judicially found the facts 
in which his jurisdiction to make the orders 
arose. But the answer to that is obvious. 
The learned District Magistrate has, on the 
face of his orders of July 28 and 31, found 
those facte. They have been the subject 
of no revision proceedings, as they might 
have been, and for the purposes of a 
complaint under s. 488, Indian Penal Code, 
they must stand as found. Nor do I think 
that they are justified ;by reference to 
s. 250, Oriminal Procedure Code. That 
again is a matter in respect of which the 
applicant would have his remedy, if any, in 
appeal or revision, 

As regards the other of the grounds upon 
which the applicant rests his case, it is that 
the learned Additional District Magistrate, 
having been the object of an unfavourable 
ecmmnent by the Sun newspaper while 
Deputy Commissioner of Myingyan, is not 
a fit person totry the case. U E Maung, 
very properly, in the face of the explana- 
tion given to the Court by the learned 
Magistrate, repudiates any suggestion that 
the adverse comment in question was de- 
served. It rests, therefore, upon this, that 
the learned Magistrate might harbour a 
resentment against the applicant which 
would prevent him doing justice in this 
case. L cannot accept this as a ground for 
a transfer. I have no reason whatever to 
impute any such frailty to the Magistrate. 
Nor indeed was this ground even put for- 


. ward at-the time the transfer was first 


mentioned in the Magistrate’s Court. It is 
I suspect, an ingenious afterthought. In all 
the circumstances, I must refuse this trans» 
fer application and difect the hearing of 
the complaint to take its course in the 
Court of the Additional District Magistrate. 
1 desire to add that from nothing that I 
have said must it be assumed or inferred, 
that I hold any opinion as to the merits of 


= 
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the complaint in the Magistrate's Court. 
It remains there entirely at large. 


5; Application refused. 
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Landlord and tenant — Phrase “appurtenant to 
holding”, meaning of—Plot of land when appurtenant 
to tenant's olding — Propositions to be considered in 
determining question—Occupancy tenants using abadi 
plote of zemindar for longtimeand making construc- 
tions thereon for keeping oxen, fodder, manure, 
ete. Plots held, appurtenant to holding — Zemindar 
held could not get decree against tenants for demolition 
of constructions and possession- Acquisition of 
easement by prescription. 

Per Bennet, Ag.C. J.~The word “appurtenant” has 
been used in India in relation to easements. [p. 77, 


law discussed. | 

Per Iqbal Ahmad and Harries, JJ.—The phrase 
“appurtenant to an agricultural holding” means some- 
thing which is adjunct to or an integral part of the 
holding. It isnot used in India in the sense of a 
right of easement. The phrase has not been used in 
India in the sense of a right of easement. [p. 81, col. 1.] 

The question whether or not a particular plot of 
land is appurtenant to an agricultural holding must 
depend on the facts found in each case. But it may 
be safely laid down as a general proposition of uni- 
versal application that in order to be appurtenant to 
an agricultural holding, the plotin question must be 
used for agricultural purposes, 4. e., for the convenient 
occupation and possession of the holding, e. g, for 
tethering cattle, for collecting manure, for keeping 
fodder, eto. Tp. 81, col. 2.] 

_ The following propositions should be considered 
while deciding a question as 
land is appurtenant to the agricultural holding: 
(1) Where the origin of the tenancy and the origin 
of the use of land in the village site for agricultuyal 
purposes are neither of them known, the Court should 
presume that the landlord allowed fhe tenant user 
of the land in the village site as appurtenant to the 
agricultural holding from the time the tenancy began 
(2) In sucha case the tenant cannot be deprived of 
the user of the land in the village site as longas 
the tenancy lasts; (3) Where the origin of the user 
is shown to be of later date than the origin ofe the 
tenancy, tben the user is a mere license and may be 
terminated by the landlord. [p. 80, col. 1.] 

Certain occupancy tenants were, using for a long 
time, since the origin of their tenancy, some abadi 
plots of their zemindar and had made certain con- 
structions thereon for keeping oxen, straw for food, a 
heap of manure, etc. The zemindar sued for demoli- 
tion of these constructions and for possession and in- 
junction. 

Aeld, thet under the circumstances ofthe case the 
land in dispute was appurtenant to the tenant's hold- 
ing, and hed been appurtenant from the origin of the 
tenancy, and therefore the zemindar was not entitled 
to a decree for demolition -of the constructions and 
possession and injunction. [p. 82, col, 2.) 
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Obiter.—A tenant cannot acquire by prescription 
against his landlord any easement over other land of 
hislandlord in favour of the land of his tenancy. 
Udit Singh v. Kashi Ram (15) and Abdul Rashid v. 
Braham Saran (18), relied on jp. 78, col. 2.| 


S.C. A. from the dezision of the Sub- 
Judge, Aligarh, dated March 19, 1936. 

Mr. S. B. L. Gour, for the Appellant.’ 

Messrs. Panna Lal and Krishna Murari 
Lal, for the Respondents. 


OPINION 

Bennet, Ag. C. J.—In this second appeal 
an issue has been referred to this Full 
Bench as follows : 

“Whether in the circumstances of this case the 
land in dispute should be considered to be appur- 
tenant to the defendants’ holding, and if so, what ig 
the legal position of the parties with respect to it?" 

The circumstances of this case are as fol- 
lows. The plaintiff is the zamindar of two 
abadi plots given in the plaint as No. 60 
area 3 biswas 7 bisu:ansis and No. 61-2 area 
1 biswa 12 biswansis in Mouza Akbarpur, 
District Aligarh. He claimed in the plaint 
of 1934 that three months previously the 
defendants who are occupancy tenants in 
the village and who live there had made cer- 
tain constructions, cattle shed, ete., in these 
numbers which did not belong to them and 
the plaintiff sued for demolition and injune- 
tion. Of the defendants the first three are 
brothers and they pleaded that their houses 


had been there for more than 50 years, and: 
“the cattle of the contesting defendants have been 
tethered therein and the heap of rubbish, manure, 
etc., had been there since the time of their ancestors.” 
That the numbers have 
“always been used for the purposes of cultivation- 
and were appurtenant to the cultivation of the contest‘ 
ing defendants,” 


Only these defendants contested the suit 
and we are only concerned with them. The 
Munsif found that there was no proof that 
the plots were appurtenant to the occu- 
pancy holding," that theuse was merely as 
licensees, and decreed thesuit for posses- 
sion. The Muhsif found that the defendants 
had always been in possession of the plots 
and had their “burji, bitora and ghura” on 
it. The lower AppellateCourt held: 

“I think that the defendant was in possession of 
these plots some long time ago, but after that there 
appears to bea break and discontinuance in hig 
possession as jsevident by his own statement in Suit 


No. 168 of 1927, in which he does notclaim the land 
which is now plot No. 60.” 


Tne decree was, therefore, upheld for this 
number, but the defendants’ appeal was 
allowed for the other No. 61 2 as tne Civil 
Judge thought it had aot been claimed in 
the ptaint. Inthe referring order this error 
is recognized and the appeal of the plaintif 
that he did claim No. 61-2 js correct, De- 
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fendents took a cross-objection that the 
Civil Judge was wrong about the discon: 
tinuance of possession, and accordingiv we 
remitted an issue and the Civil Judge has 
now found : 

“The possession of the defendents was not broken 
and discontinued from 1899 up to the year 1927 or 
forany period in that interval, and the possession 
of the defendants has been continuous from 1899 
upto the date of the suit over both the plots in 
dispute.” 

He also found : 

“It is admitted on behalf of the plaintiff that the 
defendant and his ancestors have been living in 
the village fora longtime. It, therefore, stands to 
reason that the defendants, tenants as they were, had 
some land for their burji, bitora and chabutra and 
ghura. Inthe partition khasra of 1899 these plots 
Nos. 60 and 61 were shown in the possession of Jiwa 
Ram as gher or enclosure of Jiwa Ram. Nand 
Kishore was admittedly son of Jiwa Ram and the pre- 
sent defendant Bhika isson of Nand Kishore.” 

So are the other two contesting defend- 
ants. For the plaintiff-appellant objections 
were made tothe findings but as the find- 
ings were based on oral and documentary 
evidence, we held that they could not be 
challenged insecond appeal. The foregoing 
facts, therefore, constitute the circumstances 
of the case. I shall first consider the mean- 
ing of the word “appartenant” which is in 
the reference. Halebury’s Laws of England, 
Edn. 2, Vol. 27, p. 601, states : 

“1067. Strictly the term ‘corporeal’ applies to the 
land itself, while rights in the land are incorporval; 
but this is not in accordance with legal usage, and 
aright in the land, if accompanied by possession, 
is regarded as corporeal, while partial rights which 
do not entitlethe owner of them to possession are 
regarded as incorpereal.” 

Page 607 : 

“1075. Incorporeal hereditaments: include: (1) 
rights in land which are not accompanied by ex- 
clusive possession ; these are seigniories, franchises, 
profits a prendre, advowsons, rent charges, rights 
of common, and, possibly easements; (2) certain 
heritable rights not necessarily connected with land, 
such as offices. dncorporeal hereditaments may be 
ecither appendent, as seignioriedS; appurtenant, añ 
easements, or in gross, ss rent charges. Rights of 
common and profits a prendre may be either append- 
ant, appurtenant, or in gross.” . 

The word appurtenant, fJherefore, connotes 
rights in land whjch are not accompanied 
by exclusive possession, and of the rights 
enumerated the only rights which could 
apply here are rights of easement, as the 
other rights, seignicries, etc., could not 
possibly apply. In Vol. 11, p. 266, para. 483 


states ; 

“A person possesses an easementin respect ofhis 
enjoyment of some estate or interest in a particular 
piece of land, and the easement is said to be appurte- 
nant to that land.” 7 


Williams on Real Property, Edn. 24, 
p. 504, makes the same classification and on 
p. 510 states: | 
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“2, Incorporeal interests appurtenant to corporeal 
property are not very often met with. They consist 
of suchincorporeal interests as are not natufally 
and originally appendant to corporeal hereditaments, 
but have been annexed to them, either by some ex- 
press deed or grant, or by prescription from long 
enjoyment. Rights of common and rights of way 
or passageover the property of another person are 
the principal kinds of incorporeal hereditaments 
usually found appurtenant to lands.” 

Wharton's Law Lexicon, Edn. 13, 1925, 
by Horniman, states on p ` 63: 

‘“Appurtenances, belonging to another thing, as 
hamlets to a manor, and common of pasturage, 
turbary, etc.: liberties and services, outhouses, yards, 
orchards, and gardens are appurtenant to a measuage, 
but lands cannot properly be said to be appurtenant 
to a messuage—Oom. Dig. tit. ‘Appendant and 
appurtenant’ The word ‘appurtenance# will be oon- 
strued strictly, In re Peck andthe London School 
Board (1) but it has a secondary meaning equivalent 
to ‘usually enjoyed with’: see Roe v. Siddons (2) 
at p, 235%, per Fry, Li. J.” : 

There is a similar passage in Stroud's 
Judicial Dictionary, Edn. 2, 1903, p. 109, 
where after setting out that the words 
“with its appurtenants” in a devise of a 
tenement would not pass an easement 
which had been extinguished by unity of 
ownership of it and another tenement, it is 
stated: 

“But the word ‘appurtenant’ may be used in a 
secondary sense as equivalent tosuch a phrase as 
‘usually enjoyed with’ Bayley v. G. W. Ry. (3).” 

On this passage a view has been taken 
that this secondary sense is not a right of 
easement, and that the phrase “appur- 
tenant to a holding” implies “a part of the . 
holding” or “part and parcel of the hold- 


—— un 
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proceeds to state: 

“In Lister v.° Pickford (4) Romilly, M. R said: 
It is settled by the earliest authority, and acted 
upon and confirmed without contradiction down to 
the latest, that land cannot be appurtenant to 
jand: and that the word ‘appurtenances’ includes 
incorporeal hereditaments, such as rights of way, 
of 2ommon, ef piscary and the like; but does -not 
include land to be added to that which was. 


egranted:” 


See Hill v. Grange (5), Buck v. Nurton 
(6) per Willes, J. Simpson v. Dendy (7) 
atep. 468T. But though Lister v. Pickford 

(1) (1893) 2 Oh. 315; 62 L J Ch. 598; 3 R511; -68L 


T 847; 41 WR 388; 37 SJ 372. 
(2) (1888) 22 Q B D 224; 60 L T $345; 37 W R 228; 53 
6 


P 246. 

(3) (1885) 26 Ch. D 43t; 51 L T 337. 

(4) (1865: 34 L J Oh. 582; 34 Beav 576; 12 L T 587; 
11 Jur. (N s) 649; 13 W R 827; 6 N R 213; 34 Beav.e 
576. . 7 
(5) (1556) 1 Plowd 164; 75 E R 253; 2 Dyer 1306. 

(6) (1797) 1 B & P 53; 4 R R 762; 126 BE R 774. 

0) (1860)8 O B(x s)433; 6 Jur. (Ns) J197; 125 R R 
725. 


¥ Page of (1888) 22 Q. B. D.J Ed] 
tPaye of (1860) 8 O B (N. tea 
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(4) and Evans v, Angell (8) were especially 
préssed on Kay, J. in Cuthbert v. Robinson 
(9) he there, after briefly reviewing the 
authorities, said: 

“The law seems to be clearly this: Neither ina 
deed nor in a will does the word ‘appurtenances’, 
include land, if the principal subject of gift is land 
of a megsuage. But if, from the circumstances at 
the date of the will and the whole context, it is 
clear that land isintended to passas appurtenant, 
the word ‘appurtenant’ is flexible enough to carry 
it 35 


It is to be noted that this was mereiy in 
the construction cf a will, where the Courts 
give effect to the intention of the testator, 
no matter whether his language is legally 
correct or not. Straudsays that probably 
the burden.of proving the enlarged meaning 
is on those who allege it. The authority 
cited by Wharton for the secondary mean- 
ing is Roe v. Siddons (2) at p. 236*. In 
that case the plaintiff contended that his 
tenement had a right of way over a private 
road although admittedly for 20 years the 
way had been blocked by a wall and the 
private road was only used by the defen- 
dant’s tenement. The plaintiff reied on his 
grant which said; 

. “together with all ways, &c., easements, and appur- 
-tenances whatsoever to the said tenement and 
premises hereby granted, or any part thereof, now 
or heretobefore held or enjoyed, or reputed or 


a as part or parcel thereof, or appurtenant 
thereto. ; 


There was no claim whatever for any 
“land”, merely for the easement of a right 
_of way. The secondary meaning ofthe 
word appurtenances in this ruling had 
nothing todo with the supposed meaning 
of “land”. Lord Esher, M. R. on p. 233* 
Says: 

“Apparently the soil of the road remains in the 
owner who made the grants to both the plaintif 
and the defendant. The question is, whether the 
plaintiff hes the right of way which he claims. 
- He says that he is entitled to that right of way bye 
virtue of the general words in. his conveyance. ... 
These words, the plaintiff says, give him not only 


Tights of way then in existence, but all rights of 
way theretobefore existing.” 


This then is the secondary meaning of 
the word appurtenances: the easements 
previously existing before the time of 6 
conveyance, etc. The primary Meaning is 
the easements existing at the time of the 
conveyance. This also explains the method 
of treatment by Stroud, where it is pointed 
out that “with the appurtenances” will not 
¢ransfer an easement which has ceased to 
exist; but there is a use of the word 

(8) (1858) 26 Beav 202; 5 Jur. (N 6) 134; 53E R 874; 
122 R R78. M 
gg) 0882) 5L°L J. Oh. 238; 46 L T57; 30 W R 
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“appurtenant” in the sense “usually enjoy’ 
ed with.” It was this use of the word which 
the plaintiff claimed in Roe v. Siddons (2). 
On pp 236 and 237%, Fry, L. J. said : 

“In Thomas v. Owen (10) in delivering the judĝ- 
ment of this Oourt, Issid (at p 231*): “No doubt 
the word ‘appurtenances’ is not apt for the creation 
of anew right, and the word ‘appurtenant’ is not 
apt to describe a right which had never previously 
existed; and, therefore, the mere grant of all appur- 
tenances, or of all ways appurtenant to the principal 
subject of the grant has been held in many cases 
not to createa new right of way where the right 
was not pre-existing atthe date of the grant. But 
from as long ago as the fourth year of Philip and 
Mary Hill v. Grange (5) ab p. 170} the word ‘appur- 
tenances’ has easily admitted of a secondary mean- 
ing, and as equivalent in that case to ‘usually 
occupied’, 

Taking the words of the grant before ug in their 
strict legal meaning, they are not apt to create a 
new right of way which never existed before 1872 
.... if the deed, supposing it to have been exe- 
cuted in 1852, would have created a right of way, 
it would have done so, not by force of the primary 
meaning of the words used, but because, looking at 
the then existing circumstances, it would have been 
right to give to the word ‘appurtenant’ a secondary 
meaning.” , 

In Bayley v. G. W. Ry. (38), cited by 
Stroud, the secondary meaning is similar. 
I trust that itis clear that the ‘secondary 
meaning” of the word “appurtenances” or 
“appurtenant” in these English rulings is 
a meaning applied to rights of easement. 
The fact thatin some ruling the word has 
been held in a will or gift to include land 
does not give a secondary legal meaning 
of land to the word, because those rulings 
are based on other words in the document 
which indicate the real intention of the 
executant. That the word “appurtenant” has 
been used in rulings in India in relation to 
easements is shown by the following rul- 
ings. In Chunder Coomar v. Koylash 
Chunder (11) at p. 670} it was laid down : 

“About the law applicable to this question, there 
is, I think, no doubt. The words ‘appurtenant’ or 
‘belonging’ will ordtnarily carry only actuadly exist- 
ing easements, and will, therefore, carry no right 
over the land of the grantor.” 

This ruling was made the basis of a 
ruling by a Bench of the Madras High 
Court in. Venkish v. Kryshnamoorthy (12), 
where it was held thatthe word “appurten- 
ances’ would convey a way formerly 
enjoyed as an easement but as to which 
the right had been suspended by unity of 


(10) (1288) 20 Q B D 225; 67 L J QB198;58L T 162; 
36 W R 440; 52 J P 516. 

LL) 70 665. 

(12) 38 M 141; 19 Ind. Cas. 80; AI R1915 Mad, 795; 
24 Mi J 552. 
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possession, and also a way which during 
the unity of possession had never existed 
as an easement but was in fact used for 
the convenience of one of the tenements 
Severed. It is said that there is a single 
decision of this Court in which the phrase 
“appurtenant to an agricultural holding” 
is explained, namely Gopi Shanker v. 
Lilawati (13). That was a ruling in which 
the appellant contended that as the defen- 
dant had been the daughter of a tenant 
occupying a house in the village, and the 
tenant bad died and the daughter could not 
succeed to the tenancy, so she had no right 
to remain in possession of the house, as he 
alleged if was appurtenant tothe tenancy. 
It was held that there was no presumpticn 
of law that the house occupied by a 
cultivator in a village is appurtenant to his 
holding. Niamatullah, J. considered it 
necessary to explain on p. 147* what the 
appellant meant by the house being appur- 
tenant to the holding and he stated : 

“When it is said that a house is an appurtenant 
toa holding, what is meant is that the site was 
let to the tenant for the construction of his resi- 
dential house on the express or implied understanding 
that it would go with the holding and that, if he 


be ejected from the latter or voluntarily relinquish- 
ed it, his right to occupy the site would cease,” 

Now it seems obvious that the right to 
occupy a site in the village for residence is 
something different from an easement and, 
therefore, the use of the word “appur- 
tenant” applied to such a right will not be 
a good guide for the application of the 
word to the user of land of the zamindar 
for the constructions of a mere temporary 
nature in the present case, the tying of 
cattle and their accompaniments in the form 
of feeding troughs, manure heaps, etc., or 
the use of ground for a sugarcane press. 
or for a threshing floor. In the ruling in 
question, Njamatullah, J. agreed with the 
judgment of Mukerji, J. and that judg- 
ment quoted with approval on p. 145*, 
Dalel v. Bhajju (14)e On p. 1827 that rule 
ing states : 

“It appears to us that of evidence that a tenant 
has for a great m years used a particular piece 
of land along with mher tenants as a threshing 
floor for threshing out crops, it 1s competent to the 
Judge to find, there being no evidence to the con- 
trary, that the right to use a plot of land for that. 
purpose was part of the contract of tenancy, and 
that is what we understand the learned Judge to 
have found here. The decision in Udit Singh v, 


(13) (1932) A L J 142; 141 Ind. Cas, 800; AIR 1932 
All, 252; 54 A 379; L R 13 A°105 Rev; 16 R D 222; Ind. 
Rul. (1933) All. 92. e 

(14) 16 A181; A W N 1894, 15, 
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Kashi Ram (15) does not in the slightest degree 
conflict with what we have here said. The 
Judge's finding is that the right was acquir- 
ed by contract. The decree in Udit Siggh's 
case (15) was that a right of easement 


cannot be adversely acquired by a tenant against 
his landlord.” 


It will be noted that this ruling of 
Edge, O. J. and Banerji, J. is that the right 
to “put their cut crops” along with other 
tenants ona piece of ground of the zamin- ` 
dar was an easement acquired by the cone 
tract of tenancy, and that this ruling was 
approved in the very ruling, Gopi Shanker 
v. Ialawati (13) quoted now as an authority 
for the contrary proposition that appurtenant 
must mean a part of the holding. In 
Sheoraj Chamar v. Mudeer Kkan (16) at 
p. 814* Sir Shah Sulaiman, C. J., took a 
wide view of easements and stated: 

“The Easements Act is both a consolidating and 
amending Act. The definition in s. 4 is perfectly 
wide and would cover any right to do a thing on 
another's land. It therefore does not follow that 
nothing which was not recognized to be an ease- 
ment under the Common Law can be an easement 
under the Act. What rights can be acquired would 
depend upon local conditions and requirements. 
Things like the right to take wood for fuel pur- 
poses ir Garhwal forests, to dry cow-dung cakes 
on another's wall in these provinces, to use an- 
other's land for marriage parties or even the right 
of privity of a house may possibly be acquired in 


India, although they may never have been heard 
of in England,” 


It may be mentioned that the first right 
is one known to English Common Law, and 
in Attorney-General v. Reynolds (1/) there 
was a claim by the defendant Reynolds 
to ccmmon ofturbary and estovers, that ie 
as stated on p. 9067 the right to cut-turves 
and take one load of fuel wood annually 
from the open parts of the new forest. 
These rights of easement were appurtenant 
to a house, and were held to continue to 
a new house erected in continuance of the 
old one, though not on the same tounda- 
tions. ` ; 

One point in connection with easement 
may be mentioned at once in order to clear 
the issues. A tenant cannot acquire by pre- 
scription against his landlord any ensement 
ever other land of his landlord in favour 
of the land of his tenancy. ‘his was held 
on the law prior to the Easements Act in 
Udit Singh’ v. Kashi Ram (15) and on the 
Easements Act in Abdul Rashid v, Braham 


(15) 14 A 185; A W N 1892, 38 (F B). å 
(16) (1934) A L J 809p149 Ind? Cas. 797; A IR 193 
All. 868; 6 R A 981, 
$ ao (1911)2 K BD 888; 80LJK B 1073; 104 LT 
92. ; 
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Saran, (18). Prescription under s. 15 cannot 
be invoked to make the land in dispute 
appurtenant to the tenant's holding, or to 
give wights by prescription, and rulings 
which are based on a right arising from 
20 years user are not correct. Nor is this 
a case of adverse possession against a 
landlord, because the constructions in the 
present case are not permanent but merely 
temporary, But there remains the case of a 
grant of the right of easement under s. 8 
by the landholder who would impose on 
his abadi land as the servient tenement 
the liability for whatever user was requir- 
ed for the agricultural purposes of the ten- 
ancy at the time he granted the tenancy. 
‘Such user for agricultural purposes might 
vary with the kind of agriculture; for in- 
stance, with the introduction of sugarcane 
cultivation, a press, etc., would be required 
in addition to the user for tying cattle. If 
the grant to the tenant is considered to be 
an easement, for the purposes required for 
the agriculture of his holding, then the 
tenant is not limited to the use merely of 
the particular piece of ground which was 
originally sufficient for him. As his agri- 
culture expands, he may use more ground 
as he may require more cattle, or he may 
require more room for his threshing floor, 
or he may begin sugarcane cultivation and 
require room for the cane press and place 
for boiling cane juice. If the user were to 
be limited to the particular piece of ground 
originally used, then, in most cases, that 
would be only sufficient for tying a single 
ox or pair of oxen, as a tenant starting 
cultivation would probably have no more. 
It is difficult to see how any further ground 
than that small portion could be allowed 
on such a theory. lt may be noted that 
even now the Oourt below finds “it is just 
possible that a small fraction of the plots 
is lying fallow, but that would hot aifect 
the merits uf the case much”. The questions 
which arise in the present case are: (1) can 
it be presumed that the landlord allowed 


the tenants user of sutticient land in thee 


Village site for agricultural purposes as 
appurtenant to the agricultural holding by 
agreement expressed or implied at the time- 
the tenancy began? (2) If so, can the tenants 
be deprived of the user while the tenancy 
continues ? (3) If not presumed, are not the 
tenants mere licensees ? The rulings of this 
High Court on this subject which seem of 
importance are as follows, Padarath Tewari 


(18) (1938) A LJ 436; 175 Ind, Oas. 227; AIR 1938 
aa 293; I L R 1938 All. 538; 1938 A LR 388,10 RA 
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v. Baz Singh, 29 Ind. Oas. 264 (19) whore 
Sir P. O. Banerji laid down: 

“Where a tenant has been in possession of a piece 
of land for purposes ancillary to the purposes of 
his agricultural holding, the fair presumption is 
that the land was given to him for the purposes 
last mentioned.” 

These constructions were on parii land 
and were cattle troughs, sugar pressing 
mill and shed for cattle and cane juice. 
This ruling was followed by Lindsay, J. in 
Pati Ram v. Har Dayal (20), in 1927. In 
Sarju Prasad v. Shyam Lal (21), there was 
a ruling by myself in a case where among 
other constructions there were a charan 
or cattle shed, and a kolhu or place for 
grinding sugarcane, and a golaur or 
fireplace for boiling cane juice. The Court 
of the Munsif bad held “all these construc- 
tions are appurtenant to an agricultural 
holding and are necessary for that purpose”. 
This was not reversed by the lower Appel- 
late Court. On this finding, L held that the 
landlord could not have a decree for demo: 
lition of the constructions, in view of the 
provisions of s. 13, Easements Act. In 
Nabi Moho mmad v. Shyam Lal (22), and in 
Gopi Shanker v. Lilawati (13), there were 
ruling on the question whether the house 
of the cultivator was appurtenant to his 
holding, but that question has no bearing 
on the question before us. In Kasim Abbas 
v. Hans Ram (23), Iqbal Ahmad, J. laid 
down : 

“The possession by a raiyat of a parti plot of land 
belonging to a zamindar is not necessarily adverse, 
The use of parti plots of land is common in this 
country and does not usually arrest the attention 
of the zamindar, Such possession far from being 
adverse must be deemed to be permissive, But, 
there are cases of possession of abadi plots by a 
tenant to which the rule has no application. 
Where a plot of land has been used by a tenant for 
his domestic and agricultural purposes, for such a 

along time as to warrant a presumption that his 
occupation of the plot is a part of hie original con- 
tract of tenancy, the eamindar cannot distutb his 
possession during the subsistence of the contract 
qf tenancy.” | * í 

In one ruling, Rajjab Ali v. Rajjoo Khan 
(24), it was held by the lower Appeilate 
Oourt that there was a local gustom by which 
a tenant who holds land for growing 
sugarcane is entitled to have an abadi plot 
e (19) 29 Ind. Cas, 264; AIR 1915 All, 319, 


ate A IR 1927 All, 118; 93 Ind. Cas. 897; L R7 A 
Sy. 
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for crushing cane and manufacturing sugar. 
A learned Single Judge of this Court held 
that such a tinding established a custo- 
mary easement under s. 18, Easements 
Act. But there is no such finding of 
custom in the present case. Agricultural 
cultivation in this country is carried on 
by oxen, and such oxen are kept in the 
villages whcn they are not working 
or grazing. The constructions in the 
present'case are for the keeping of oxen; 
the usual troughs for feeding oxen, straw 
for food, a blockof wood for chopping 
straw, a heap of manure, okra or clods 
made from manure for fuel. The oxen 
are not kept in the fields at night, because 
differing from Britain the fields are not 
fenced. and the oxen would stray, be loss 
or cause damage to crops, or be injured 
by wild animals, or be stolen. The oxen 
are, therefore, tethered to pegs with suitable 
feeding troughs, close to the house of their 
master. 

For the consideration of the findings in 
these cases, I would lay down the following 
propositions: (1) Where the origin of the 
tenancy and the origin of the use of land 
in the village site for agricultural purposes 
are neither of them known, the Court 
should presume that the landlord allowed 
the tenant user of the land in the village 
site as appurtenant to the agricultural 
holding from the time the tenancy began. 
(2) In such acase the tenant cannot be 
deprived ofthe user of the land in the 
‘village site aslong asthe tenancy lasis. 
(3) Where the origin of the user is shown 
to be of later date than the origin of the 
tenancy, thenthe user is amere license 
and may be terminated by the landlortl.. 
‘Considering the findingsin the present 
case inthe light of these propositions IL 
-would reply in the affirmative to the 
question which has been referred, finding 


thattheland in dispute is appurtenant 


to the holding of thé defendanis, and his 
been appurtenant fremthe origin of the 
tenancy, and therefore, the plaintiff is not 
entitled to a deeree for demolition 
the constructions’ and possession and 
injunction against the contesting defen- 


_dants. 


Iqbal Ahmad, J.—The following ques- 
tion has been referred for decision to this 
Full Bench : l 
- “Whether in the circumstances of this cass, the 
land in dispute should be considered to be appur- 
tenant to the defendants’ holding, and if Bo, what 
is the legal position of the parties with respect 
to it?" 

The circumstances of the case referred to 
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inthe question have been noticed ‘in 
detail in the referring orderand by the 
Jearned Acting Chief Justice 
therefore, unnecessary for me to ngrrate 
those circumstances. In order to answer 
the question referred to this Bench, 
it would be convenient to “clear the 
ground by considering at the very outset 
what does the phrase ‘appurtenant 
to an agricultural holding” 
Though the phrase has been used 
ina number of judicial decisions the only 
decision in which the meaning of the phrase 
was explained is the decision in Gopi 
At p. 147* of the 
report Niamatullah, J., observed that : 
“When it issaid thata house ishn appurtenant 
to a holding, what is meantis that the site was 
let to the tenant for the construction of his resi- 
dential house on the express or implied understand- 
ing that it would go with the holding and that, 
if he beejected from the latter or voluntarily re- 
linquished it, his right to occupy the site woul 
Cease. | 


It follows from this observation of the 
learned Judge that a plot of land can be 


said to be appurtenant to an agricultural - 


holding only if itis proved or the proved 
facts justify the inference that the enant 
of the holding was allowed the use of the 
plot on the express or implied understand- 
ing that he would be entitled fo hold pos- 
session of the plot so long as he con'inues 
to be the tenant of the holding ard not 
thereafter. According to the plain meaning 
of the words, the phrase “appurtenant toa 
holding” implies “a part of the hoiding” or 
“part and parcel of the holding” or "form 
ing part of the holding” and I consider that 
the phrase. has been used in this sense in 
all the judicial decisions in which the ques- 


tion for decision was waether or not a plot. 


that was.used for agricultural purposes by 
atenant was appurtenant to his holding. 
In Stroud's Judicial Dictionary, Edo. 2, 
p. 109, cases have been noticed in which ib 
was held that the word “appurtenancés” 
includes “incorporeal hereditaments, such 
as rights of way, of common, of piscary, 
and the like; but does not include land to 


be added to that which was granted.” Bat. 


it has further been noted on p. 109 that 


- the word” “appurtenant” may be used in a 


secondary sense as equivalent to suco 4 
phrase as “usually enjoyed with”. ; 

I am clear that the word “appurtenant” 
in the phrase “appurtenant to a holding’ 
has been used in this country in the seconds 
ary sense noted above aud got in the sense 
of a right of easement. Itis weil settled 
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that a tenant cannot acquire a prescriptive 


right of easement as against his landholder: 
vide Udit Singh v. Kashi Ram (19) and 
Abgul Rashid v Branam Saran (18). In 
view of these decisions it is impossible to 
hold ‘that’ by holding possession of a plot of 
land.for more than 20 years a tenant could 
claim a prescriptive right for the use of 


.that plot as against his landholder. Simi- 


lary s. 13, Easements Act, is of no avail to 


. the tenants for the simple reason that that 


partition 
Easements of necessity or quasi easements 


section is confined in ifs operation to ease- 
ménts-of necessity and quasi easements 
aceruing on transfer or testamentary dis- 
position of immovable property or on a 
being made of joint property. 


for the convenient occupation of agricultural 
holdings are unknown to law as administer- 
ed in this country. I am aware that a tenant 
of a holding ina village is entitled to take 
advantage of customary easements recog- 
nized bys. 18, Easements Act (Act V of 
1382). But such easements cannot be cha- 


_ racterized as appurtenant to the holding of 


a particular tenant for the simple reason 
that such easements by their very nature 
are for the benefit of all who by virtue ofa 
proved custom are entitled to take advan- 
tage ot the same and not for the benefit of 
one particular tenant. 


Apart from all this, there is another 
insirmountable difficulty in holding -that the 
word “appurtenant” has been used in judi- 
cial decisions as synonymous with ‘incorpo. 
real hereditaments,” Itis clear that, sub- 
ject to. the exercise of the right of -ease- 
ment by the owner of the dominant tene- 
ment; the owner of the serVient tenement 
is.entitled to possession of the same, whereas 
when a plot of land is. held to be appur- 
tenant to a holding, the tenant and not the- 
landholder is entitled to possession of that 
plot. It is, therefore, impossible to hold that 
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Tej Ram (25). The question is a mixed 
question of fact and lawand the answer 
to the question depends on the legal infer- 
ence to bedrawn from proved facts and 
circumstances of each case. Butit may bë 
safely laid down esa general proposition 
of universal application that in order to 
be appurlenant to an agricultural holding 
the plot in question must be used for 
agricultural purposes, 7. e.. for the con 
venient cccupation and possession of the 
holding, e. g, for tethering cattle, for col- 
lecting manure, for keeping: fodder, etc, 
Here I must point cut that I am not called 
upon to deal in the present case with the 
question as to in what cases a house can be 
said to be appurtenant toa holding. 

In cases in which the question under 
consideration arises for decision the proved 
facts and circumstances must disclose one 
or the other of the following four conclu- 
sions of faci: (1) The origin both of the 
holding and of the possession of the plot in 
question by the tenant of the hoding is 
koown or ascertained; (2) The origin of the 
holding is known but not the date of the 
commencement of the pcssession of the plot 
by the tenant; (3) The origin of the pos- 
session of the plot: by the tenant is known 
but not the origin of the holding; (4) Nei- 
ther the origin of the holding nor the com- 
mencement of possession of the plot by the 
tenant is known and both are lost in dim 
and misty past. In the first case noted above, 
the question does not present much diffi- 
culty. Ifitis proved that the possession of 
the nolding and of the plot by the tenant 
date back to one and the same period the 
fair inference is that the plot is appurten- 
“ant tothe holding. This is so as in most 
cases the tenant of a substantial holding 
must need the use of some plot for tether- 
ing his cattle, storing manure, fudder, etc. 
It 1s, therefore, not unfair to presume that 
the plot was given to the tenant by the 


the tenant has a mere right of easement *landholder efor being used for agricultural 


over the plot.. It follows from what has been 
observed above that the phrase “appurte- 
nant to an agricultural holding” means 
something whichis adjunct to or an integ- 
ral part of the holding. 


The question then arises when and in 
what circumstances a plot of land can be 
gaid to be appurtenant toan agricultural 
holding. it is uhnecessary to observe that 
the answer to the question whether or not 
a particular plot of land is appurtenant to 
an: agricultural holding must depend on the 
facts: ‘found in each case and ‘tnis was the. 
view taken by this Oourt ine Net Ram-v. 
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purposes. This presumption may no doubt 
be rebutted by the landholder and he may 
prove facts that may guBtify the contrary 
conclusion. 

Again it may be thatin a particular case 


*it is proved that the holding was in posses- 


sion of the tenant from a date before the 
occupation of the plot by him. In such a 
case, unless and until the tenant proves 
that the plot was given to him by the 
landbolder on the express or implied under- 
standing that the same was to be used for 
the convenient occupation of the holding, 
(25) LLA L J 445; 20 Ind, Oes. 260. 


®©. n 
82 
the plot cannot be said to be appurtenant 
to the holding. The reason for this conclu- 
sion is that usually a plot can be regarded 
as appurtenant to a holding if its use by 
the tenant was permitted by the landholder 
simultaneously with the letting out of the 
agricultural holding to him. But it may well 
be that after the cultivation of the holding 
for some years the tenant may be permit- 
ted by the landholder to occupy a plot for 
agricultural purposes. This state of affairs 
is, however, a bit unusual, and as such, the 
burden of proving that in such a case the 
plot is appurtenant to the holding lies on 
the tenant. Lastly it may be that the 
proved facts show that the plot was in 
possession of the tenant before the holding 
was let out to him. In such a case unless 
the tenant proves an agreement express or 
implied by the landholder that the piot 
will thereafter be appurtenant to the hold- 
ing the plot cannot be regarded as such. 

In the second case formulated above 
where the origin of the holding can be 
traced but nct the origin of the pcssession 
of the plot by the tenant, the plot can be 
regarded as appurtenat to the holding only 
if the Court can legitimately infer from 
proved facts that the tenant’s possession of 
the plot is coextensive with the possession 
of the holding or that subsequent to the 
letting cut of the holding the zemimdar 
allowed ihe tenant to occupy the plot for 
convenient occupation of the agricultural 
holding on the express or implied under- 
standing that the plot will be appurtenant 
tothe holding. In the third case where the 
origin of the possession of the plot by the 
tenant is known but not the origin of the 
holding, the plot can be regarded as appur- 
tenant to the holding cnly if the proved 
facts lead to the legitimate inference that 
either the possession of the.holding and of 
‘the plot "by the tenant dates back to the 
same period or that the, tenant was allowed 
to use the plot subsequent to the létting out 
of the holding on the understanding that 
the same will be appurtenant to the hold- 
ing.. In the second and the third class of 
cases just dealt with, the burden of proving 
that a particular plot is appurienani to an 
agricultural holding -lies cn the person 
making the assertion, but if both parties 
adduce evidence on the point, the question 
of burden of proof beccmes almcst immate- 
Tial and the case has to*be decided cn a 
consideration of the entire evidence in the 
case. 

In the last case noted above where the 
origin neither of the holding nor of the 
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possession of the plot by the tenant can.be 
traced to living memory, the plot must be 
regarded as appurtenant to the holding if 
the length of possession and the user of the 
plot lead to the irresistible inference that 
the tenant must have been allowed . posses- 
sion of the plot by the landholder for the 
beneficial enjoyment of his holding. In 
attempting to answer the question as to in 
what circumstances a plot of land can be said 
to be appurtenant to an agricaltural holding 
Ihave avoided reference to decided cases 
as those cases have been noticed by the 
learned Acting Chief Justice in bis judg- 
ment and further because I have attempt- 
ed to exhaustively deal with all the possible 
cases that can arise for considaration in 
answering the question. J agree that the 
answer to the question referred to us must 
be that the plots in dispute in the present 
Case are appurtenant to the defendants 
holding and that the defendants cannot be 
ejected from the same so long as they are 
in possessicn of the holding. E 

Harries, J.—For the reasons given by 
my learned brother Iqbal Ahmad, J., I agree 
that the question submitted should be ans- 
wered in the manner indicated in the pre- 
vious judgments. In my judgment the. 
rights of tenant in a plot appurtenant to 
his holding are not in the nature of ease- 
ments. The tenant is entitled to retain 
possession of such plot as long as the 
tenancy subsists. l 

By the Full Bench A 

The reference is returned with the finding 
that under the circumstances of this case; 
the land in dispute is appurtenant to the 

, defendants’ hiding, and has been appurte- 
nant from the origin of the tenancy, and, 
therefore, the plaintiff is not entitled toa 
decree for demolition of the constructions 
and possession and injunction against the 
contesting defendants. Costs in the refer- 
eeuce will be costs in the appeal. 

8. Ansuer in the affirmative. 
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; sn ode 
‘widow of last inale-holder after death of such 
adopted son, if valid—Whether divests property 
-pestedin widow of pre-deceased co-parcener after 
remaeriage of widow of adopted son—Adopied son, 
if can challenge alienations by limited owner prior 
to adoption—Co-parcenary—What is, explained— 
Adverse possesston—J oint -family— Possession of one 
member tf can be adverse to another—Privy Coun- 
cil—Principle enunciated by Board must be followed 
by.Courts in India irrespective of inconvenient and 
embarrassing results, 
“The vesting of the property on the death of the 
last holder in some one, other than the adopting 
‘widow, be it another co-parcener of the joint family 
or an outsider claiming by reverter or by inherit- 
ance, cannot be in itself the test of the continuance 
or extinction of the power of adoptin. It is, 
„therefore, the right of the adopted son that is the 
true criterion gor determining ` the judicial effect 
of the adoption, and not the existance of the co- 
parcenary. A person in whom the property is vested 
after the death ofthe sole surviving member of 
a joint family takes it subject to defeusance in 
the event of an adoption by the widow of 2 pre- 
deceased member of the quondum joint family. The 
‘defeasibility of the vesting of such an estate is 
implicit in the very fiction that a widow is the 
surviving half of the husband. The husband be- 
comes fully alive, for juridical purposes, in the 
form of the adopted son on the . well-recognised 
Vedic Doctrine, ‘I'he father is born as the son." 
Consequently the adopted son must get such in- 
terest as his father would have got, had he beer 
alive at the date of adoption. Lp. 85, col. 2] . 
: Where, therefore, the widow of the last male- 
holder is in possession of the entire joint property 
‘after her husband's death and the widow of. the 
predeceased co-paicener adopts a son, the adoption 
.is valid and divests the widow of the last male- 
holder, If after the death of such adopted son the 
widow of the last male-holder adopts a 80n, that 
‘adoption isalso valid as she has no less power to 
adopt .a.son to her husband than the widow of the 
‘predeceased co-parcensr hud. Neither her consent 
to; adoption by the. widow of the deceased co parcener 
nor’ death of the son adopted by the widow of the 
‘deceased co=parcener would destroy-her. herent 
power to adopt. The estate vested in the widow 
of the pre-deceased co-parcener after the re-mar- 
Tiage of the widow of Her adopted son would be 
‘subject to defeasance by the exercise of her power 
to adopt by the widow of the last male-holder. 
Amarendra Mansingh v. Sanatan Singh (5) and 
Vijaysingji v. Shivasangji (6), relied on, Uttamrao 
vi: Daulat (1) and Chandra v. Gojarubai (8), held 


Overruled by Amarendra Mansingh Y.. Sanatan 

Singh (5). Woe Be 3s ; 
(Case-law reviewed.) 

“The rights of an adopted son accrue on the date. 


nevertheless he is entitled to challenge 


‘of . adoption; 
his 


alienations made by a limited owner prior to 
adoption, .. . 

‘Oo-parcenary’ as popularly understoéd only ex- 
presses the rights aud obligations growing. oub of 
the atatus of an undivided family which is the 
creature of Hindu Law. Joint family consists of 
males and females who constabute & BOIT of cor- 
poration, some of the members of which are Cco-par- 
celers, that is, persons who on partition would be 
entitled to demand a share while others are only 
entitled to maintenance. The male members of 8 
joint family are entitled to claim ‘partition and 
the female members are only*entitled to mainten- 
ance, although an exception ought’ to be made in 
favour of the mother who is entitled to a share 

e 
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tween Rer sons orher husband and 
spring from their being 
their descent from a com- 
mon ancestor or cònnected by lawful wedlock with 
the male members of the family. It is apparent, 
that joint family may consist of surviving female 
members only. Charlotte Abraham v. Francis 
Abraham (25), relied on. [p. 88, col. 1.] L 
Where a widow of the last male-holder 1s in 
possession of the joint family property after the 
death of the last male-holder and a widow of a 
pre-deceased co-parcener adopts & son, his adoption 
-being valid his possession of the property cannot be 
regarded as that of a trespasser but that of a mem- 
ber of a joint family, As such, it cannot be regard- 
ed as being adverse to the widow of the last male- 
holder who isa female member of that family. 
Even if itis regarded as adverse, it cannot destroy 
the right of her adopted son who claims asa gon of 


the last male-holder. 
It is not open to the Courts of India to question 


any principle enunciated by the Board, which must, 


therefore, be followed irrespective of the inconvenl- 
ent and embarrassing results which may attend the 
application of that principle. Mata Prasad V. 
relied on, [p. 86, col. 1.} 


S. O. A.fromtne appellate deeree of the 
Qourt of the First Additional District 
Judge, Akola, dated August 20, 1933, in 
Oivil Appeal No. 201 of 1932, coulirming 
the decree of the Court of the First Sub- 
Judge, Second Class, Akola, dated Novem- 
ber 9, 1932, in Civil Buit No. 288 of 1931. 
 -Megsrs. M. R Bobde, B. V. Pradhan and 
Dr. D W. Ka'halay, for the Apsellants. | 

Rai Bahadur M. B. Kinkhede and Mr. 
N. B. Chandurkar, for the Respondents. .. 

Judgment.—This is 2 defendaats 
second appeal against the concurring judge ` 
ment of the Furst Additional District 
Judge, Akola, in Civil Appeal ‘No. 201 ‘of 
1982, ‘decided on August. 28, 1983. fe 
- One Laxman died in oF about 1896 
him surviving two sons Ramji 
For a clear apprehension 
of the main issue in tue Case, it is desir- 
‘able to describe the relationship of the 
‘principal parties» in the form Of a 
geneatogical table as below :— ; 


on partition be 
her sons. Their rights 
gotraja sapindu tracing 


+ 
`~ 


‘Waving 
‘and Krishanji. 


si e LAXMAN tdied 1896) 
at 
Ramji—Draupadi Krishnaji=Tulsai 
(died January e (died April 
12, 1906) 97, 1906) 
e Sakharam (adopted Vikram (plaintiff) 


(adopted by 
Tulsai on June 
3, 1930.) 


on June 28, 

1907, by Drau- 
padi and died 

in 19:2) | 

Tne parties are goyerned by the Bombay 
Schook of Hindu Law. Ramji died on 
January 12, 1906, survived by his widow 
Musammat Draupadi and brother Krishna- 
ji. After Krishnaji's death on April 27, 
1906, the only members of the joint 
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family who were left*were the widows, 
‘Musammat Tulsai and Draupadi. Tulsai 
being the widow of the last surviving 
e Member, wasin possession of the entire 
‘joint family property. Musammat Draupadi 
adopted Sakharam on June 28, 1907, with 
the alleged consent of Musammat Tulsai. 
Sakharam died in 1912 and Musammat 
Tulsai adopted in 1930 Vikram, who has 
filed this suit against Musammat Draupadi 
and her daughter Musammat Beni and her 
transferees of portions ofthe joint family 
‘property. Musammat Draupadi resisted the 
Suit on the ground that she had, pursuant 
to, the authority of her husband, adopted 
Sakharam and that consequent on his death 
in 1912 she became the sole owner of his 
property; that Tulsai consented :to Sakha- 
Tam's adoption; and that her own power of 
adoption was exhausted, withthe result 
that she was incompetent to adopt Vikram; 
and the plaintiff's claim, if any, was 
barred by adverse possession on the part of 
Draupadi as well as by her omission to set 
aside Sakharam’s adoption within six years 
under Art. 118 of the Limitation Act, 
and lastly, that the plaintiff was bound 
by family arrangement concluded between 
Musammat Draupadi and Musammat Tulsai 
by a written farkatnama, dated. July 27, 
1920, whereby Musammat Tulsai had 
relinquished her interest in favour of 
Draupadi. The transferees contended that 
the properties which they had acquired 
by transfer from Musammat Draupadi were 
Sakharam’s self-acquired property to which 
the plaintiff, even if. his adoption was 
valid, had no claim. Both the Courts 
below concurred in holding that Sakharamis 
adoption was invalid and that Musammat 
‘Tulsai was alone competent to adopt a 


son as she, was the widow of the laste 


malesholder Krishnaji; and negatived the 
pleas that Ramji had authorised Musammat 
Draupadi to adopt sand “that Musammag 
Tulsai had consented to Sakharam’s adop- 
tion. The suit was held to be barred 
neither by adwerse possession nor by 
failure to sue to set aside Sakharam's 
adoption,, The so called relinquishment by 
Tulsai- was found to be fraudulent and 
ineffective. The property which was in 
.possession of the transferees was found 
to be not the self-acquired property of 
Sakharam but a part, of the joint family 
estate. ; 
The lower Appellate Court, in Molding 
Sakharam’s adoption as invalid, followed 
a Bench decision of the late Court 
of the J udicial -Oommissioner, O. P. 
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reported in Uttamrao- v. Daulut. (1), 
Sangangouda v. Hanmantgouda’ (2) and 
Bhimabai v. Gurunathgouda Khandeppa- 
gouda (3). The principle applie@ to 
the case was that the vesting of estate 
in Tulsai, the widow of the last males 
holder, deprived Draupadi. who was. the 
widow of a pre-deceased member of the 
joint family, of her power to adopt. The 
Full Bench case of the late Conrt of, the 
Judicial Commissioner, Nagpur, was de- 
claredin Ramchandra v. Yamunabat (4) by 
a Full Bench of that Court to have been 
impliedly overruled bythe Privy Council 
decision in Amarendra Mansingh V. Sanatan 
Singh (5). In Vijayasingji Ve Shivasangj 
(6) the Board followed the view taken in 
that. case. In the face of the pronounce- 
ments of the Privy Council in, these. two 
eases which are of paramount authority in 
India, it is manifestly impossible to affirm 
the lower Appellate Court's finding that 
Sakhararn’s adoption was invalid, but 
our attention has been drawn to a very 
important Full Bench decision of the 
Bombay High Court which has a direct 
bearing on the point under consideration. 
That is Balu Sakharam v. Lahoo Sambhaji 
(7). In that case the learned Judges 
regarded the question from the point of 
view whether the effect of the iwo above- 
mentioned Privy Council decisions was: to 
overrule the dictum of Telang, Ji; in 
Chandra v. Gojarabat (8) tothe effect that 
an adoption by a. widow under. her 
husband's authority divest an estate’ vested 
in any member of the undivided family 
of which the ‘husband was himself, ‘a 
member, but that it does. not divest the 
estate of one on whom the property has 


L J &42; 


“A LJ 363(P 0). 


(4) 31 NLE 180 Sup; 162 Ind. Oag. 571; A.I R 
1936 Nag. 65;8 R N 273 (F B): 

(5) 12 Pat 642; 143 Ind, Oas. 441; AI R. 1983 
155; 60 I A 249; Ind. Rul. (1933) P © 168; 
37 O W N 938; (1933) M W N 769; 38 LW 1; 65 
M LJ 203; 14P L a ee A LJ 710,57 O 
L J 593; 35 Bom. L R 859 (P O). ; 

(6) 59 B 360; 155 Ind. Cas? 493; A I R1935 P°O 
95; 62 I A 160; (1935) O WN 645; (1935) M W, N 
531; 7 R PE O 207; 68 ML J 701; (1935) A Ld 690; 
39 O WN 682; 61 O LJ 336; 42 L W 1; 37 Bom. L 
R 562 (PO). 

(7) LL Wasan Bom. 508; 170 Ind. Oas. 393; A 
I R1937 Bom. 279; 39 Bom. L R 382,10 R.B 83. - 

(8) 14 B 463, 
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devolved by inheritance from a lineal heir 
of the husband. The majority of the 
leafned Judges including the learned 
Chief Justice held that if there was any 
-implication in that case that the adoption 
was invalid, that case should be deemed 
‘to have been overruled to that extent by 
‘the two Privy Council decisions. Rangne- 
“kar, J, in a separate judgment pro- 
spounded the View that the authority of that 
case was not impared to any extent by 
the Privy Council decisicns; while the 
‘Majority were of opinion that when an 
adoption by a widow of a pre-decéas- 
ed co-parcener takes place after the 
termination” of the coparcenary that 
adoption though valid for ceremonial 
purposes has not the effect of divesting 
the property which devolved on the heir 
of the last surviving co-parcener (other 
than the widow) or those claiming through 
him or her, Rangnekar, J, wae definitely 
of opinion that such adoption itself was 
invalid both for spiritual and secular 
‘purposes. With due respect it may be 
observed that either view discards the 
ancient Texts ‘Yathaiva Atma, Thatha 
Putrah Katham Anyo dhanam haret— 
Manu 9-130, Pindam Dadyat haret dhanam 
—3-136, Gotra-Rikhtanugo Pindo—9-142 
Sea Kalluk Bhatte's comment., Yaschartha 
haret Pindadayi—Vishnu 15-40, See 
Dattaka-mimansa Ohap. VI—Section 51) 
which sustain the pripciple laid down by 
the Privy Council. 

The question is a complex one but the 
answer is unmistakeably traceable in the 
two Privy Council decisions. It will there- 


the conclusicn that the 
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heir of that last male-holder other than the 
adoptive widow, the widow's power of adop- 
tion was extinguished. Their Lordships of the 
Privy Council described that argument as 
one which approached the question from 
that point of view of rights in the pro- 
perty. On the other hand, the appellant 
contended that the power to adopt was 
not dependent in any way on the vesting 
or divesting of property. Their Lordships 
of the Privy Oouncil referred ` to certain 
ancient authoritative Texts and judicial 
decisions bearing on the issue and deduced 
foundation of the 
Brahminical doctrine of adoption is the 
duty’ which every Hindu owes to . his 
ancestor to provide for the continuance 
of the line and the solemnization of the 
necessary rights, and referring to Sri 
Virada Pratap Raghunada Deo v. Sn 
Brozo Kishore Patta Deo (9) observed 
that the doctrine of devolution of property 
was a secondary consideration, and con- 
veyed an admonition that great caution 
should be observedin shutting the door 
on any authorised adoption by the widow 
of a sonless man. Aftera critical and 
exhaustive consideration of what were 
seemingly divergent currents of rulings, 
their Lordships enunciated the proposition 
that the true principle must be found 
upon the religious side of the Hindu 
doctrine. It must be particularly observed 
that their Lordships deduced from Pra- 
tapsingh Shivsingh v. Agarsinghji Raisingh- 
ji (10), Sri Viraia Pratap Raghunada Deo 
v. Sri Brozo Kishore Patta Deo (9) and 
Vellanki Venkata Krishna Rao v, Venkata 


fore be desirable to set forth the material “Rama Lakshmini (11) the conclusion that 


facts of Amerendra Mansingh v. Sanatan 


Singh (5) which is the leading case. In. 


that case the plaintiff Banamali claimed 
an impartible zamindari by inheritance 
upon the death of Raja Bibhudendra who 
died unmarried. The Raja's mother Rani 
Indumati adopted a son by name Amrendra 
after his death Banamali who was descend» 
ed from a remote common ancestor claime 

the zamindart on the basis that it was a 
separate property. According tq the custom 


obtaining in the family the females were ° 


excluded from inheritance. Banamali's 
contention was that when once the estate 
ad vested in him as he heir of the last 
male-holder Rani” Indumati'’s power of 
adopticn was at anend. Hesucceeded in 
the Original Court as well as the High 
Court but failed in the Privy Council. Before 
the Board the respondent's.argument was 
that when once thé estate had vested in an 


the vesting of the property on the death 
of the last holder in some one other than 
the adopting widow, be it another co- 
parcener of the joint family or am out- 
side claiming by reverter or by inherit- 


“ance canngt be in ftself the test of the 


continuance or extinction of the power of 
adoption, and further pointed out that if 
in Pratapsingh Shivsingh v. Agarsingji 
Raisangji (10), the actual reverter of the 
property to the head of the family did not 
bring the power to an end, it would be 
impossible to hold in the case that was 


(9) 1 M 69; 31 A 154; 25 W R291; 3 Sar. 583 

(10) 43B 778; 50 Ind Oas. 457; A I R1913 P O 
192; 46 I A 97; 36 MLJ 5ll; 17 A L J 522; J1 
Bom. L k 496; 1 U P L RAP O) 39; G319)M W 
N 813; 10 L W 339; 24 O W N57; 27M LT 47 

(1) 1 M 174; 41 A128 WR 21; 3 Sar. 669 
(P Q). : 
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“under ccnsideration that the passing 
by inheritance to a distant relation 


‘could have that effect any more than the 
*passing by survivorship would in a joint 
family. Applying that principle it was 
decided that Rani Indumati's power of adop 
‘tion under her busband’s authority was not 
exhausted at the death of Bibhudendra 
‘(her son). In Vijaysingji v. Shivsangji (6) 
the Bcard followed the view laid down in 
Amarendra Mansingh v. Sanatam Singh (5) 
and reversed the decision in Bai Kesharba 
v. Shivasangji (12) on these observations: 
: “The learned Judges proceeded upon the principle 
that a widow cannot adopt a son to her deceased 
husband if by so doing she would defeat an 
estate other than her own. This view cannot now 
be regarded as a correct exposition of the law.” 


In the penultimate paragraph of that 
judgment there is an observation which is 
important and noteworthy: 

It is clear that in his presence the 
plaintif cannot inherit the estate. The 
pronoun “his” refers tc the adopted son. 

The pronouncements made by their Lord- 
‘ships of the Privy Council upon the princi- 
ple which should determine the validity of 
adoption by a Hindu widow are thus 
clear and unambiguous. It must be borne 
in mind that, as their Lordships of the 
Privy Council pointed out in Mata Prasad 
v. Nageshar Sahai (13) it is not open to the 
Courts of India to question any principle 
enunciated by the Board, which must there- 
fore be followed irrespective of the incon- 
venient and embarrassing results which 
may attend tke application of that principle. 
- Next it is necessary to turn to Chandra v. 
Gojarabai (8) and analyse it to discover 
the principle which was applied to thé 
particular facts of that case and to see how 
far that principle received the approval 
of the Privy. Council. The facts were that 
Krishreaji and his two sons, Bhau and Nana, 
were members of an uudivided family. Bhau 


died first leaving a widow. Then Krishnaji® 


died. On his death Nana succeeded to the 
family property. Nana died survived by 
his widow Gojardébai who came into posses- 
sion of the property. Thereafter Bhan's 


widow adopted Chandra as son to her hus- 


band, Bhau, and he proceeded against 
-Gojarabai to recover the property. Telang, 
J. ona review of authorities evolved the 


. (12) 56 B 619; 142 Ind. Cas, 253; A I R 1932 
Bom. 654; 34 Bom. L R 1332? Ind. Rul, (1933) Bom. 


197, s 

(13) 47 A 883; 91 Ind. Cas. 370; A I R 1995 PO 
272; 28 O O 352; 52 IA 398; 3 OWNI:LRGA 
P Ò198; 24 A LJ 1; 430 L 351; (1996) M W 
'N 83; 5OML J 18,13 OLJ 18; 300 W N 6:6; 
28 Bom, L R 1430 (P O). 
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rule: a 
“An adoption by a widow under her husband's 
authority has the effect of divesting an estate o 
any member of an undivided family of whick the 
husband was himself a member, but it does not 
divest the estate of one on whom the estate devolv- 
ed from a lineal heir of the husband ” 

In the light of that rule the learned 
Judge viewed the case as follows: 

“When the inheritance devolved from Nana upon 
his widow Gojarabai, it devolved, not by succession, 
as in an undivided family, but strictly by inheritance 
as if Nana had been a separated householder. 
Strictly speaking, according to the view taken by 
our Courts, there was at Nana's death no undivided 
family remaining into which an adopted son could 
be admitted by virtue of his adoption. 
and on that view he Gana that 
Qhandra's adoption was invalid. The rule 
enunciated by Telang, J., who was 8 dis- 
tinguished Judge and Sanakrit scholar, was 
followed in a long series of decisions of the 
Bombay High Court including Shri Dharni- 
dhar v. Chinto (14) and Pavapa v. Appanna 
(15) with reference to which Ranade, Ja, 
made an observation in Venkappa Bapu v. 
Jivaji Krishna (16): Ree eo 

“The whole current of the recent decisions has 
been to base this limitation on the widow's power 
of adoption solely on the question whether the 
widow's act of adoption derogated from her own 
rights or the vested rights of others 

In Amarendra Mansingh v. Sanatan 
Singh 15) at page 653* this observation was 
disapproved and at page bob* Bhimabat v. 
Tayappa Murariao (17) which deduced its 
ratio decidendi from Chandra v. Gojarabat 
(8), Pavapa v. Appanna (19) and Venkappa 
Bapu v. Jivaji Krishna (16) was pronounced 
to be no longer authoritative. It is also 
pertinent to notice here that in Bai 
Kesharaba v. Shivsangji (12) Patkar, J., had 
declined to discuss the reasoning in Panyam 
v. Rama Lakshmanma (18) because he 
the decision in Chandra v., 
Gojarabai (8), and Shri Dharanidhar v. 
Chinto (14) bub tbe decision in Bai 
Kesharba v. Shivsangji (12) was itself re- 
versed in Vijaysingji v. Shivasangyt (6). 

It may be useful to examine in some 
detail the course of reasoning pursued in 
Chandra v. Gojarabai (8). At the outset 
Telang, J, declares on the authority of 
West and Bulher that the principle that a 
widow zannot adopt so as to defeat a vested 
interest is not to be found in that form in the 


(15) 2 ‘ 
6) 25 B 306; 2 Bom. LR 1101, 

17 37 B 5985 atp. €58; 21 Ind. Gas. 107; 15 Bom. 
LR 703. ° 
18) A I R1932 Mad. 227; 138 Ind. Gas. 170; 55 
M58; 62 M L J 187, (1932) M W N 23; 35 L wW 
189; Ind. Rul. (1932) Mad, $20. 
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- Raov. Venkata Rama Lakshmini (11) re- 
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Hindu authorities. Then the learned Judge to the reason for decision contained in 
refers to Sri Virada Pratapa Raghunada Chandra v. Gojarabai (3), but it will not 
Deo v. Sri Brozo Krishore Patta Deo (9)as do to overlook that the controversial aspect 
an‘authority for tte proposition that anadop- of that case was there not material for corf- 
tion under the husband's direction may sideration and the Board was not invited 
divest the estate vested in an undivided to pronounce its opinion on it. Mere refer- 
co-parcener of the husband. He then turas ence to that case without affirmance of 
to Bhoolan Moyee Debia v. Ramkrishna thecorrectness of the principle which is 


~- Acharji Chowdhary (19), as an authority nowin controversy, cannot be regarded as 


for the opposite view, and points out that it reflecting the Board's view in favour of that 
was explained in Vellanki Venkata Krishna principle. 

In view of the foregoing discussion, it 
marking that this judgment was delivered will be evident that the effect of Amarendra 


_ by Sir J. Colville who was also the mouth- Mansingh v. Sanatan Singh (5) and Vijay- 


piece of the Judicial Committee in the case singhji v. Shivsaangi (6), isto denude Chand- 


_ of Sri Virada Pratapa Raghunado Deo v. ra v. Gojarabai (8) of its authority. The 


Sri Brozo Krishoro Patta Deo (9) decided case reported in Umabai Bhagwant Rajaram 
only a few months before. Finding that on V. Nani Mahadeo Jokhadi (23), contains a 
the one hand the later judgment did not tacit admission of this position. 

contain any reference, notwithstanding In Balu Sakharam v. Lahoo Sambhaji 
allusion to itin the Counsel's argument, to (7),an attempt is made to distinguish 
the former cage and that on the other hand Amarendra Mansinghv. Sanatan Singh (5) 
Bhooban Moyee’s case (19) was again ex- and Vijaysingh v. Shivasangji (6), on the 


plained and followed in Padma Kumari 


. Debi v. Court of Wards (20) and the princi- 


ple deduced from it was again applied in 
Thayammal v. Venkatarama (21) and 
Tarachurn Chatterjee v. Suresh Chandra 


- Mukerjee (22), the learned Judge concluded 


rule of his decision. 


that the Judicial Committee did not con- 
sider the decision in Sri Raghunadha’s case 
(9), as being inconsistent with the other 
cases mentioned above and deduced the 
While concluding 


- the judgment the learned Judge observes 
. that there was no direct authority, in 
- support of his view, either of Text Books 


. Lud 


or decided cases, but that there was “gene- 


ral tendency of the Courts from the Privy * 


Council downwards, in favour of limiting 


“ the exercise of the power of adoption by 
. woman after the death of their husbands.” 


Now the identical cases from which Telang, 
da, deduced the rule, he did have been ex- 
plained and the rule based on the principles 


- of Hindu “Law governing adoptione by 


widows in Bombay has been enunciated in 
clear and. positive terms by the Judicial 
QCommittee in Amerendra Mansingh v. 
Sanatan Singh (5). The effect of this 
decision is to sweep away the cobwebs of® 
Oase law in India which strangled the real 


principle of the Hindu Law. 


It is true -that in Bhimabai v. 


_ Gurunathgouda Khandappagovda (4), their 


Lordships of the Privy Council referred 
ay a M IeA 279; 3 W R15; 1 Suther. 574; 2 Sar- 
Go) 80 302; 8 IA 229: 4 Sar, 285 (P O), 


(21) 10 M235; 14 IA 67; 5 Bat. 10 (P O). 
(22) 17 O 123; 16 I A 166; 5 Sar, 579 (P Q). 


. 
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ground that a co-parcenary was in existence 
at the time of the adoption, although it was 
conceded that the co-parcenary was of a 
peculiar nature. That argument loses its 
force in View of Ram Rao v. Rajah of 
Pittapur (21), where it was pointed out 
by their Lordships of the Privy Council that 
in an impartible zamindari there is no co- 
parcenary. Further it was pointed out that 
inconvenient and embarrassing results are 
likely to follow from the application of the 
principle enunciated in Amarendra Man- 
singh v. Sanatan Singh (5). The answer, in 
the words of Telang, J.,in Chandra v, Goja- 
rabar (8) is : 

“the possibility of such difficulties arising is not to 
prevent the rule of law from being enforced.” 


at p. 472*. They are, however, uo more 30 
than in the case of an ordinary widow's 
estate and at all events they must be tole» 
rated to maintain the true principle of the 


ə Hindu Law.* Such practical difficulties 


which may arise in exceptional cases cannot 
justify the destruction of the widow's para- 
mount right to adopt. Hard cases should 
not make bad law. Any limit tothe widow's 
power of adoption that may be laid down 
to avoid practical difficulties’ would in its 
nature be arbitrary. It is, therefore, advis- 
able to leave it to the legislature to amend 
the law. In the meantime the limit indi- 

23) 60 B 102; 162 Ind. Oas. 133; AIR 1936 Bom. 
135; 38 Bom LR 100. e 

(24) 41 M 778 at p. 783; 47 Ind. Cas. 354; A IR 
1918 P O 81;451 A 148: 35 ML J 392; 24 MLT 
276; 16 A L J 833; 280 L J 428;5 PL W 267 
+ ao L R 1056; 23.0 W N 173; (1918) M W N 922 
( . sae a ee ea Se ag 
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cated in Amarendra M ansingh v. Sanatan 
Singh (5), may be regarded as the only limit. 

The rule propounded in Amarendra Man- 
“singh v. Sanatan Singh (5), appears to be 
startling only because it runs counter to 
and unsettles the effect of an uniform 
courses of decisions in Bombay but there is 
nothing in it which is repugnant to the spirit 
of the Hindu Law. It must be observed 
that attaching undue importance to “co- 
parcenary’ may be misleading since that 
concept itself was unknown to the original 
Hindu Law. In Baijnath Prasad Singh v. 
Tej Bali Singh (25), their Lordships of the 
Privy Council observed that it would be 
better if the words ‘co-parcenary’ and ‘co- 
parceners’ had not been used and con- 
veyed a caution against fastening the atten- 
tion too much on the word ‘co-parcenary’. 
‘Oo-parcenary’ as popularly understood only 
expresses the rights and obligations grow- 
ing out cf the status of an undivided family 
which is the creature of Hindu Law: see 
Charlotte Abraham v. Francis Abraham (26). 
Joint family as pointed out by Mayne at 
p. 344, 9th Edition, consists of males and 
females who constitute a sort of corporation 
some of the members of which are co par- 
ceners, that is, persons who on partition 
would be entitled to demand a share while 
Others are only entitled to maintenance. 
The male members ofa joint family are 
entitled to claim partition and the female 
members are only entitled to maintenance, 
although an exception ought to be made in 
favour of the mother whois entitled to a 
share On partition between her sons or her 
husband and hersons. Theirrights spring 
from their being gotraja sapinda tracing 
their descent from a common ancestor or 


connected by lawful wedlock with the male, 


members of the family. „It is apparent that 
joint family may consist of surviving female 
members only. : 

Now, attention may be directed to the 
law of property which may be elucidated 
with reference to the following illustrative 
_pedigree:— ”» 


| 


— Eh Pawana 
Q—a—|— | 


F 
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M LJ 387; (1921) M W N300; 25 O W N 564; 2: 


P LT 257; 23 Bom, L R 6543 UP LR O 
“35, 29M L T 358(P 0O). 

(26) 9M IA 195 at p. 237; 1WR | 1 Suther, 
501; 2 Bar. 10 (P O). 


DRAUPADI v. VIKRAM (NAG.) 


1791C 


A is the propositus who acquires property. 
On his death his property devolves on his 
sons B, C and D, as ancestral joint (qr co- 
parcenary) property tothe exclusion of A's 
widow. When B begets ason E and C adopts 
one G, both E and G will acquire interest 
in that property by their birth. It will be 
apparent that there is a difference between 
the rights of A’s widow and those of B, C, 
D and others (male members). The law ex- 
pounded in the Mitakshara uses the word 
“Daya” as signifying the wealth which 
becomes the property of another, solely by 
reason of relation to the other. It is of two 
sorts: obstructed (apratibandha), 4. e., not 
liable to obstruction, or liable tò obstruction 
(sapratibandha). The wealth of the 
father or the grandfather becomes the 
property of his sons or his grandsons, 
in right of their being sons or grandsons 
and that is inheritance not liable to obstruc- 
tion. Sut property devolves on parents 
(or uncle) brothers and the rest upon the 
demise of the owner, if there be no male 
issue: and thus the actual existence of a 
son andthesurvival of the owner are 
impediment to succession; and on their 
ceasing, the property devolves (on the 


successor) in right of being uncle or 
motLer. Thisis inheritance subject to 
obstruction (Oolebrooke’s Mitakshara, 


Chap. I, s. l, 3). 

tt is now to NA seen what is thenature of 
the rights of the male members of the family 
designated as co-parceners. As ‘Mayne 
points out at p. 344, 9th Edition, they have 
the right to enjoy and hold the joint 
property, to restrain the acts of each 
other in respectof it, to burden it with 
their debts and at their pleasure to 
enforce its partition. Even the father 
has no independent power in the dis- 
posal of this (co-parcenary) property. 
because “they who are born, and they 
who are yet unbegotten, and they who 
are still in the womb require the means 


, of support, no gift or sale should be made” 


Oolebrooke’s Mitakshara, Chap. I, s. IH 27. 

To revert tothe illustrative pedigree, if 
-all male «persons die excepting D and 
the widows of B and C, it is conceded 
by Telang, J. in Chandra V. Gojarabai (8) 
that the widows’ adoptions, if made during 
D's lifetime, confer on*the adopted sons 
all the rights of the co-parceners but 
denies them those rigats, if their adoptions 
took place after D's death. “The difference 
in the results of adoptions made before and 
after D's death is made to turn on the 
existence or non-existence of.the co-parcen 

e 
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ary.” But the question may reasonably 
erise: Isthere a joint family or co-par- 
conayy when D alone is surviving? 
Co-parcenary denotes ownership of at least 
two persons; if so,to call a sole owner 
a cOparcener and his property which is 
admittedly held in severalty, co-parcenary 
property is a manifest contradiction in 
terms. The contradiction disappears when 
itis borne in mind that the sole co-par- 
cener holdsa species of property which 
is intended for the support of those 
“who are born, who are yet unbegotten, 
who are still in the’ womb” and conse- 
quently he holds it on behalf of his natural- 
born son, “yet anbegotten, as well as 
any son who would be adopted by A's or 
B's widow, why are these afterborn or 
after-adopted (if such expression may 
be used) sons able to divest the estate 
which had already lapsed to D by survivor- 
ship? Obviously because the property 
is ancestral and required for their support. 
It must not be overlooked that these 
sons derive their right not from their 
relationship to D but tothe propositus— 
the common ancestor who acquired the 
estate or its nucleus. If that is the 
‘peculiarity of this ancestral (co-parcenary) 
property, how will its nature be altered by 
Ds death? That it is not altered is 
evident fromthe fact that the widows 
‘of A and B still continue to have the right 
of maintenance in respect of that property— 
a right which is capable of being enforced 
by declaration of a charge on it. That 
willnot be the result had the property 
been D's self-acquired property. It must 
consequently be held thaton D's death, 
D's widow who is apparently the sole 
owner, stands in precisely the same 
position as D did with respect to the’ 
ancestral property. It must follow that the 
result of the adoption made after D's death 
must be the same asif it had been made 
before his death. The result will not be 
different even if after D's widow's death, 
the property devolves on D's daughters, 
or other heir, when the adoption takes 
place after D's death, there arises a con- 
- flict between the rights of the 
son andthe person in whom the property 
wemains vested at the moment. That 
conflict must be resolved in favour of the 
adopted son because the former’s heri- 
tage is not liable to obstruction whereas 
the latter's ij. His right being superior, 
-must override that of the rival. This 
Situation reveals tle significance of 
remark. “cis clear that in his presence 
| 
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the plaintiff cannét inherit the estate”. 
occurring ‘in the penultimate paragraph 
at p. 365* of Vijaysingji v. Shivasang)i (6). 


The word ‘plaintiff’ refers tothe person, 


in whom the property vested before the 
adoption. 

There is nothing newor startling in the 
above-mentioned proposition which but 
involves the application of the Mitakshara 
rule. It isin accordance with this rule 
that when a widow of a deceased co-parcener 
adopts a son toher husband, he acquires 
his father’s interest notwithstanding that 
it lapsed to the survivors, and an adop- 
tion by a widow of a deceased owner 
results in divesting the widow's estate. 

It is clear that a person in whom the 
property is vested after the death of the 
sole surviving memberof a joint family 
takes it subject to defeasance in the event 
of an adoption by the widow of a pre- 
deceased member of tLe quondum joint 
family. The defeasibility of the vesting 
of such an estate isimplicit in the very 
fiction that a widow is the surviving 
half of the husband. The husband be- 
comes fully alive, for juridical purposes, 
in the form of the adopted son on the well 
recognised Vidice Doctrine “The father ig 
born as the son”. Oonsequently the adopted 
son must get such interest as his father 
would have got had he been alive at the 
date of adoption. To conclude, it is the 
right of the adopted son and not the 
existence cf the co-parcenary that is the 
true criterion for determining the judicial 
effect of the adoption. 

Turning now to the present case it must 
the held that Sakharam’s adoption was 
valid so as to divest Tulsai and vest the 
property in Sakharam. 

On the view we have taken of Sakha- 
ram's adoption it*is unnecessary to cqnsider 
the effect of the consent alleged to have 
ebeen given by Tulsai-to the adoption. 

The next important question is whether 
Vikram’s adoption by Tulsai in 1930 was 
valid; unquestionably if «vould be, in view 
of the principle discussed above. Tulsaj 
had no less power to adopt a son to her 


adoptéd * husband than Draupadi had ts adopt a sou 


to her own husband. She could have 
exercised it during the lifetime of Sakha- 
ram and her adopted sən would have been 
entitled to his appropriate share in the 
joint family property. Neither her consent 
to Sakharam's adoption nor Sakharam's 
death would destroy her inherent power to 
adopt. After Sakharam’s death the estate 
*Page of 59 B.—[Hd.] 
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vested in his widow on whose remarriage 
it vested in his mother, but it was mani- 
festly subject to defeasance by Tulsai’s 
exercise of ber power of adoption. Vikram 
as Krishnaji's son had obviously a superior 
right to the ownership of the estate to that of 
Sakharam’s personal heirs. It must follow 
that Vikram after his adoption was entitled 
` to possession of the property. 

The next important question is whether 
the transfers in favour of the appellants 
Shankar snd Trimbak are binding on the 
plaintiff. Shankar is interested in field 
Survey No. 84 and a house. This property 
was purchased on May 14, 1910, by Sakha- 
ram. The Courts below are agreed in 
. inding that this was not the self-acquired 
property of Sakharam as it was not proved 
that Sakharam had purchased it othewise 
than from the income of the property which 
came to him as an adopted son. It must 
therefore be treated as an accretion to the 
original estate. This property was sold by 
Draupadi, Beni and Tulsai to Ghahadu on 
July 28,1920. Neither Beni nor Tulsai had 
any right to sell it, and Draupadi had only 
a widow's right in it and her alienation 
would be binding on Vikram only if it had 
been justified by legal necessity. The 
rights of an adepted son accrue on the date 
- of adoption, nevertheless he is entitled to 
challenge alienations made by a limited 
owner prior to his adoption : see Vaidya- 
natha Sastri v. Savithit Ammal (27) and 
Mayne’s Hindu Law, 9th Edition, at p. 271. 

The appellant Trimbak’s case stands 
on no better fcoting. Trimbak admits that 
Survey No. 9 in which he is interested 
came into possession of Sakharam in the 
wake of his adoption. That was sold by 
Draupadi and Beni to Chahadu on April 2, 
1924. The sale is not proved to have been» 
justifed by legal necessity. 

It is urged that Musammat Tulsai's right 
to the property wag already , extinguished 
in consequence of adverse possession on the 
part of Sakharam from the date of his 
adoption in 190% and that her adoption in 
1930 could not create any right in Vikram. 
As Sakharam’s adoption was valid, his 
possession could not be that of a trespasser 
but that of a member of a joint family. As 
such, it could not be regarded as being 
adverse to Tulsai who was a female member 
of that family. Granting that his posses- 
sion became at any ‘time adverse, it was 
from 1920 when Tulsai executed the farkat- 

(27) 41 M 75; 42 Ind. Oas. 245; AIR 1918 Mad. 
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nama in favour of Draupadi as held by the 
Courts below. The suit is, however, within 
time as computed from that date. I$ must 
be also observed that adverse poss&ssion, 
if any, against Tulsai could not destroy the 
right of Vikram who claims as Krishnaji's 
son. 

Much capital is made of the farkatnama 
as having extinguished Tulsai’s rights, 
The appellants are concluded by the lower 
Appellate Court's finding of fact that it 
was a fraudulent document and that it was 
not binding on. Tulsal. 

The result is that the appeal stands 
dismissed with costs. 

8. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Execution Second Appeal No. 987 of 1937 
September 5, 1938 
Misra, J. PE 
RAGGHI AND OTEBRS—JUDGMENT- 
DEBTORS~-A PPELLANTS 


VETSUS 
NATHU LAL AND ANOTHER-— DEORER” 
HOLDERS — RESPONDENTS 

Limitation Act (IX of 1908), s. 21 (3) (b)--Mort- 
gage decree against father and sons as members of 
joint Hindu family—Payment by father towards 
interest—Receipt showing payment as on behalf of 
and for benefit of family—Payment if saves limi- 
tation against both father and sons. 

Where a mortgage decree is passed against the 
father and sons, the members of a.jéint Hindu 
family and the father makes a payment as 8 mana- 
ger of the family, towards interest on the decree and 
gives a writing in respect of it which shows that 
payment was made on behalf and for the benefit of 
the joint family in order to stay the hands of the 
decree-holders in executing the decree, the payment 
saves time under s. 21 (3) (b), Limitation Act; both 
as against himself as well as against his sons who 
were all parties to the decree and liable under it; 
oe baa Taqi Khan v. Raja Ram (2), distinguish- 


ed, 

Ex. S.A: from the decision of the Addi- 
tional Civil Judge, Farrukhabad, dated 
May |, 1937- . 


Mr. Babu Ram Avasthi, for the Appel- 


slants. : 


Mr. N.C. Vaish, for the Respondents, 

Judgment.—This isa second appeal by 
‘the judgment debtors, appellants, in an 
execution case. The only question for 
determination is one of limitation. 
Ragghi alias ` Raghubar,  appellaht 
No. 1, executed a mortgage deed in 
favour of the deceased. father of 
the decree-holders-respondents. A suit was 
brought on the basis of that mortgage 
against Ragghi and his two sons, the 
other appellants in this appea'’. A pre- 
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‘minary decree was passed in due course 
and it was made finalon March 10, 1932. 
An &pplication for execution of that 
decrĝe was made against Ragghi and his 
-twosons on November 11, 1935. This was 
more than three years after the date of 
the final decree, but limitation was sought 
to be saved by reason of a payment of 
‘Rs. 50 made by Ragghi towards interest 
on the decree on February 17, 1935. Ithas 
been found that Ragghi made the above 
payment and that he gave a writing in 
respect of it. Thelower Appellate Court 
in coming to a decision has relied upon 
the casein Ibrahim v. Jagdish Prasad (1). 
Learned Counsel for the appellant has 
ointed out that this case was overruled 
by a Full Bench of this Court in 
Muhammad Taqi Khan v. Raja Ram (2). 
The Full Bench held that an acknowledg- 
ment made under s. 19, Limitation Act, or 
payment of interest or principal made 
under s. 20 of the Act by some only of 
the heirs cf a mortgagor, against whom a 
‘decree for sale on the basis of a mortgage 
has been passed, does not operate to 
save limitation as against the other heirs 
ofthe mortgagor who have made no such 
acknowledgment or payment. 

The decision of the Full Bench was based 
on the provisions of s. 21, cl. (2), Limita- 
tion’ Act. It has no application to the 
present case which is a case of a joint 
Hindu family and in which the father as 
manager has made a payment obviously on 
behalf of the family. For such a case ex- 
press provision has been made in cl. (3), 
sub-cl. (b) of s. 21, Limitation Act. 
Learned Oounsel for the appellants has 
sought totake out the present case from 
the above-mentioned provision of law by 
trying to show that the payment made by 


Ragghi was nota payment as manager of. 


tho joint Hindufamily of himself and his 
twosons but in his personal capacity. I 
regret I am'unable to accept this conten- 
tion. The receipt passed by Ragghi shows 


that payment was made on behalf and” 


for the benefit of the joint family in order 
to stay the bands of the decree holders in 
executing the decree and six months’ 
time was taken from the decree holders to 
pay off the decretal amount in consider- 
ation of the payment of Rs. 50. I have 
no hesitation in holding that the payment 
by Ragghi was as manager of the joint 


_ (©) AIR 1997 All. 209; 99 Ind. Oas. 424. 
> (2) (1936) A L J 1140; 166 Ind. Oas. 106; A IR 1936 
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family of himself antl his sons and, as such, 
it saved time both as against himself as 
well as against his sons who were all 
parties to the decree and liable under it. e 
For the reasons stated above, this appeal 
fails and is dismissed with costs. Leave to 
file Letters Patent Appeal is refused. 
8. Appeal dismissed. 
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MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 247 


of 1938 
May 2, 1938 
Laos, C. J. AND KBRISHNAS WAMI 
AYYANGAR, J. 
GOTTEPULLA BAPAYYA NAIDU~— 
PETITIONER 
VETSUS 
PETA BAPAYYA AND OTHERS— 
RESPONDENTS 
Contempt of Court—Criminal proceedings by 
mokhasadar against ryots—Pending proceedings, 


person issuing pamphlet accusing mokhasadar of 
having deliberately filed false cases and oppressed 
ryots—Contempt held was of grave nature. 

Nothing is more incumbent upon Courts of 
justice than to preserve their proceedings from 
being misrepresented; nor is there anything of 
more pernicious consequence than to prejudice the 
minds of the public against persons concerned as 
parties in causes, before the cause ig finally heard. 
It is no excuse to urge that the mind of the trial 
Judge would not be affected by the statements. 
Krishna Yachendra Bahadur Varu v, N. V. Rama 
Naidu (1), relied on. 

A mokhasadar filed criminal proceedings against 
his ryots. While these proceedings were pending, a 
person issued a pamphlet accusing the mokhasadar 
of having deliberately launched false cases against 
his ryots and in other ways oppressing them - 

e Held, that the contempt was of a very grave 
nature, . 

Mr. M. Appa Rao, for the Petitioner, 

Mr. B. Jagannadha Doss for Mr, 5, 
Suryaprakasam and Mr. K. Venkatarama 
Razu, for the Respondents. 


es Leach, C.J —This sis an application to 
commit the three respondents for contempt 
of Court. The petitivner is the mokhasadar 
of Kondaparava, Kistna, District. Respon- 
dent No. 1 is the President of the West 
Kistna Congress Oommittee, respondent 
Wo. 2 is the Secretary of that Committee, 
and respondent No. 3 is said to be the 
printer of the pamphlet which is the 
subject-matter of this petition. Last year 
there was trouble between the petitioner 
and the ryots on his estate and he filed 
a complaint in the Oourt of the Sub- 
Magisirate, Tiruvarur, alleging an offence 
under the Cattle Trespass Act against 26 
of the ryots. It was said that they had 
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rescued cattle which were being taken to 
the pound after a trespass. He also com- 
plained that the ryots had unlawfully 
interfered with the produce of his forests 
and were guilty of “turbulent acts endan- 
gering human life and property.” In this 
connection he instituted proceedings under 
s. 144, Criminal Procedure Oode, against 11 
ryots in the same Court. He also filed a 
number of applications under s 74, Madras 
Estates Land Act. While these proceed- 
ings were pending. a pamphlet was 
distributed containing the following state- 
ments: 

“The zemindars and mokhasadars are oppressing 
in Many ways the ryots in their village, since 
the success of the Congress in the elections. The 
sole cause for oppressing the ryots is that they 
voted for the Congress and helped to establish the 
Oongress Government. 

The mokhasadar is oppressing the ryots in many 
ways by not granting patias to the ryots in relation 
to their lands even in their possession by not giving 
receipts for cists paid, by including in his house 
farm lands the lands in possession of the ryots whenever 
he is displeased. 

As the ryots have not submitted to the mokha- 
sadar who by not granting pattas to the Konde- 
parave ryots who are suffering like this froma very 
long time, attempted to deprive them of their rights 
they are enjoying from of old, the mokhsadar is now 
harassing those poor ryots illegally foisting upon 
the villagers a pound case (under Oattle Trespass 
Act) against 26 of them, a forest case against ll 
of them, summary euits on 43 of them and a case 
against 3 of them for alleged murdering of a forest 
watcher and by fabricating many such cases. 

These poor ryots who are bent down by unbear- 
able poverty from a very long time are unable 
even to protect their rights again in these illegal 
cases set up by the mokhasadar. Therefore, we 
request the public to render monetary and such 
other voluntary help in order that the rights of the 
ryots may be protected, bi 

In the affidavit in -reply, respondené 
No. 1 has taken objection to certain parts 
of the translation of this petition, which 
was supplied by the petitioner and for 
the words “illegally fcisting upon the 
villagers” he would ‘have substituted “has 
unjustly launched.” The ‘Senior Telugu 
Interpreter of the Court has been called 
before the Oourt and” he says that the 
words used actually meau “unjustly 
concocted.’ Respondent No. 1 as President 
of the Committee takes full responsibility 


for the publication of this pamphlet, and,e “ 


recognizing that the statements do amount 
to contempt of Ocourt, has tendered an 
apology. Respondent No. 2 has stated that 
he had nothing todo with the drawing up 
of the pamphlet and that he was unaware 
of its issue. Respondent No. 3 says that he 
is not responsible as the printer, as he had 
let his Press to another some time before 
the pamphlet was printed. The learned 
e 


FOUZI LAL KURMI V. DHANA KUMARI DEVI (PATA 


$ 


17910 


Advocate for the petitioner has accepted 
the pleas of respondents Nos. 2 and 3 'and 
the case has proceeded against respondent 
No. 1 alone. The contempt here is of a 
very grave nature, While these proceedings 
were pending, the West Kistna Congress 
Committee issued this pamphlet accusing 
the petitioner of having deliberately launch- 
ed false cases against his ryots and in other 
ways oppressing them, and respondent No. 1 
acknowledges responsibility. In a recent 
case of asimilar nature, Krishna Yachendra 
Bahadur Varu v. N. V. Rama Naidu (1), 
I had occasion to refer tothe observations 
of Lord Hardwicke in In re Read and 
Huggonson Roach v. Gravat (2), where 
he said that nothing is more incumbent 
upon Courts of justice than to preserve 
their proceedings from being misrepre- 
sented; nor is there anything of more 
pernicious consequence than to prejudice 
the minds of tbe public against persons 
concerned as parties in causes, before the 
cause is finally heard. AndI would add, 
as I added in the previous case, it is 
no excuse to urge that the mind of the 
trial Judge would not be affected by the 
statements. 

The offence here is so grave that we 
consider we should not be doing justice 
if we accepted the apology of respondent 
No. 1 and let the matter rest there. We 
consider that this is a case in which 4 
fine should be inflicted, and we direct 
respondent No. 1 topay a fine of Rs. 250 
within 10 days, failing which, he will 
undergo simple imprisonment for a period 
of one month. He will also pay the costs 
of the petitioner, which we fix at Rs. 100.. 

N.B. Order accordingly. 
(1) (1987) M W N 1193; 173 Ind. Cas 455; AIR 
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PATNA HIGH COURT 
Civil Appeals Nos. 263 and 264 of 1937 
March 3, 1938 
Wort AND AGARWALA, JJ. 
FOUZI LAL KURMI AND anotagR— 
DEFEN DANTS—- APPELLANTS 


VETSUS » 
Srimati DBAÑA KUMARI DEVI— 
PLAINTIFF AND CTHERS, Pro Forma 
DEFENDANTS — RESPONDENTS, _ 
Bihar Tenancy Act (VIII of 1934), ss. 32, 58— 
Diluvion—Abatement of rent— General law, if ap- 
plies to land governed by Santhal Parganas Regula- 
tions —Remission claimed under contract--Contract 
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not proved—Tenant, if prevented from getting relief 
under general law. 

A. tenant, whether he be an occupancy raiyat or 
otherwise, isentitled to abatement of rent if the 
whole or part of the land held by him is diluviated. 
This applies also in cases of those lands, the tenancy 
whereof is govcrned by Santhal Targanas Regula- 
tions, Dukhı Lal Choudhuri v. Manabati (1) and 
Arun Chandra Singha v. Bhagaban Chandra (|), 
relied on. 

Where the tenant bases his claim for remission of 
rent upon & contract to that effect withthe landlord, 
his failure to prove the contract would not prevent 
him from getting relief to which he would be entitled 
under the general law even ifhe does not originally 
base his claim upon it, 


Sir Manmatha Nath Mukharji and Mr. 
J.C. Sinha, for the Appellants. 
Mr. B. C»De, for the Respondents. 


Wort, J—This is the defendants. first 
party’s appeal arising out of two actions 
for rent for the 2 annas kist of 1334, whole 
.of the years 1335 and 1336 and 14 annas 
kist of 1337 B.S. Excepting with regard 
to the last 2 annas kist of 1335, the Judge 
in the Court below has given a decree to 
the: plaintiff for the whole of the rent 
claimed. There is no appeal with regard 
to the.last 2 annas kist of 1335 and, there- 
fore, ib is unnecessary to make any state- 
ment in that regard. As regards the 
2 annas kist of 1334 ıt is contended on be- 
half of the appellants that the action of 
the plaintiff was barred by limitation. The 
right to sue for this kist, it is admitted, con- 
tinued ‘in the predecessor of the plaintiff, 
t. &., defendant No. 2, up to April 12, 1931. 
The plaintiff's claim with respect to that 
kist arose under an assignment dated 
May..11,-1931. It is obvious, therefore, that 
on the -date-of the assignment the claim for 
that instalment of the rent was barred by 
limitation, and, in any event, the appeal 


must be. allowed as regards that part of. 


the claim. As regards the other years the 
position. was this. Two suits relating to two 
holdings—one Gopalpur: and the other 


Gadai—were brought. The area of the first ° 


was approximately 409 bighas at a rent of 
Rs. 409 (fixed) or Re.1 per bigha, while 
the area ‘of the second holding was 
308 bighas at a rent of Rs. 358-4-0. The de- 
fendents resisted the suit on the footing that 
they were entitled to remission of rent by 
reason of diluvion of the greater part of 
the area of the holdings. The lerrned 
udges in the Courts below have held as a 
fact that in--1335 the lands were complete- 
ly under water. I have already stated my 
reasons for the conclusion that the claim 
for, the year 1334 was barred by limitation 
and, therefore, this question- does not arise 
with regard to that year. Asregards the 
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year 3236, 100 bighas of the diluviated 
Jands had resappeared and re-formed in the 
holding Gopalpur on t:e Bihar side of the 
Ganges. So far as tke other holding i 
concerned, 65 bighas had re-appeared on the 
Bihar side of the Ganges. The same may be 
said to bethe stale of affairs in the year 
1337. The defendants pleaded in para. 7 of 
their written statement that : 

“So long the lands remained under water or 
sandy, i.e, unfit for production of crops, there 
would be remission of rents for the period and 
further that when the defendants enjoyed the lands. 


after re-formation, the defendants would pay rent 
and defendants’ title remaining intact.” 


It is obvious from what I have read 
from the written statement that the defen- 
dants based their case not upon the general 
law but upon a contract. Mr. De in his 
argument attempied to make a point with 
regard to this, but the short answer to 
that contention is that the fact that the 
defendants made the contract to depend 
upon the agreement of the parties would 
not in any way detract from the rule of 
general law which would be applicable to 
the case; in other words, if it were found 
to be the general law which entitled the 
tenants to appcrtionment or abatement of 
rent with regard to lands that had dilu- 
viated, the failure of the defendants to 
establish the contract to that effect. would 
in no way prevent their getting the relief 
to which they would be entitled under the 
law. As regards the general law, the defen- 
dants rely upon the Full Bench decision of 
this Court, being the case in Dukha Lal 
Choudhuri v. Manabati (1) at p. 601*. Fazl 
Ali, J. delivering the judgment of the 
‘Court made this observation : 

“Now, whatever may be the state of the law ia 
England, it has always been held in this country 
that a tenant, whether he be an occupancy raiyat 
or otherwise, is entitled to abatenfent of rent if 


the whole or part of the land held by* him is 
diluviated,” f , 

In the course of the judgment reference 
was. made to the case in Arun Chandra 
Singha v. Bhagaban Chandra (2) where 
Sir George Rankin saide * 

“The right of a tenant at the general law to 
claim an abatement of rent by reason of a portion 
of the land of his tenancy having been washed 
away by the action of a river cannot now be dis- 
puted. The loss by fluvial action of part of the 
lands of a tenancy is of very frequent occurrence 
in India. English rivers differ so much from the 
rivers of India in this respect [compare Srinath 


(1) ko Pat. 594; 1€3 Ind. Cas, 1603; A IR 1936 Pat. 
311,17 P L T 339; 2 B R691;9 R P 69 (F B). 

(2) 59 O 155; 133 Ind. Cas. 577; A I R 1931 Oal. 537: 
3 C WN 1011; 54 O L J 31; Ind. Rul. (1931) Oal. 
105 Œ. B). Seite ieee a 

*Page of 15 Pat.—{Hd.] ° 
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Roy v. Dinabandhu Sen (3) dt p. 531%] that it is not 
a matter for surprise that there is scant authority 
in England as to the law to be applied in such 
conditions. There is, however, some old authority for 
the proposition that if land is permanently covered 
by the eruption of the sea, the tenant is entitled to 
an apportionment of rent [1 Rol. Ab 236 Bac Ab. 
Rent (M) (2) Vol. VII, p. 63]; and it may be said 
- that the case in Matthey v. Curling (4) is not in- 
consistent with this doctrine, although it seems 
clear enough that abatement of rent is not permitted 
by the Law of England, merely becauss a portion of 
the demised premises is destroyed by fire or damaged 
by an extraordinary flood or occupied by an alien 
enemy. In India, the rule, in cases of diluvion, has 
long been settled in favour of the tenant,” 

Now, so far as Bihar is concerned, there 
can be no difficulty with regard to the 
matter having regard to ss. 38 and 52, 
Bihar Tenancy Act, as pointed out by Faz] 
Ali, J. in the case of this Court which I 
have referred, observing as he does that 
s. 52 is much wider in its terms than s. 38 
“and holding that the latter section applies 
to the case of a tenure-holder, That being 


so, we have to consider in this case the. 


argument of Mr. De first of all that the 
matter is governed by the Santhal Parganas 
Regulations, that is to say, the tenancy we 
are dealing with is governed by the Santhal 
Parganas Regulations, and secondly, that the 
general law which has been stated in the 
judgment to which I have referred does not 
apply to that part of the country. Ido not 
think there can be any serious dispute that 
so far asthe lands with regard to which 
’ an apportionment or abatement of rent is 
claimed are concerned, the matter must be 
governed by the law of the Santhal Parganas. 
The question, therefore, arises whether the 
genéral law, as laid down in the case to 


which I have referred, applies to that parte 


of the country. Mr. De relies upon certain 
Regulations of the Santhal Parganas. Tne 
first is Regulation No. 3 of 1872, 8. 3 (2) of 
which provides : ° 

“No other enactment, heretofore or hereafter 
passed, shall unlese the Santhale Parganas be ex- 
pressly named therein, be deemed tð apply to the 
said Parganas, except so far as regards the trial and 
determination of the civil suits, referred to in s. 2 
of Act XXXVII of 1455 in which the matter in dis- 
pute exceeds the value of one thousand rupees.” 

It might be mentioned in this connection 
that this suit does involve a sum in excess 
cf Rs. 1,000 referred to in the Regulation. 
Section 11 of the Regulation cf 1872 


provides: 


_ “No suit shall lie in any Oivil Oourt, regarding 


(3) 42 © 482; 25 Ind, Gas. 467; AI R 19i4 PC 43: 
411 A 221;18C W N 12917; (1014) M W N 651; LW 
733; 16 M LT 319;12 A L d 1193; 29 O Ld 365; 16 
Bom. L R901 uP U). 

(4) (1922) 2 A C180; 91 LJ KB 293; 127 LT 217; 
66 S$ J 356; 38 TL E475. 
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any matter decided by any Settlement Court under 
these ruleg; but the decisions and orders of the, 
Settlement Courts made under these rules, rogard- 
ing the interests and rights above-mentioned shall 
have the force of a decree of Court.” i 

1 refer to this clause of the Regulation 
with regard toan argument in connection 
with the decision of the Settlemsnt Officer 
referred to in the judgment of the learned 
Judge in ‘he Court below, There appears 
in the first place to have been an order of 
the Settlement Officer fixing the rents. 
There is a further argument in this connec- 
tion to the effect that the order fixing the 
rents was final and conclusive and that no 
abatement, therefore, could be allowed. But 
the learned Judge in the Court below deals 
with the order of the Settlement Officer, - in 
connection with which I have referred to 
s. ll of the Regulation in these words: 

“There can be no doubt that the defendants. 
knew the fluctuating character‘of these lands at the 
time of the settlement. They, therefore, requested 
the Deputy Commissioner of the Santhal Parganas 
to make a note to the effect that the defendants 
were not liable to pay rent when the lands: were 
under water and were -unfit for cultivation. The 
Deputy Commissioner of the Santhal Parganas dis- 
cussed the matter from. different points of view in 
connection with the preparation of a table of rates 
and roll ;” o = 4 
and later ` ae 

“as remarked by the learned Munsif, the learned 
Deputy Commissioner assigned cogent reasons for 
rejecting the prayer of the tenants.” ee 


a 


I refer to the words used by the learned 
Judge as they are the only materials open 
to this Oourt as regards the facts.of that 
order of the Deputy Oommissioner. . If 
appears that the application was made. by. 
tanants other than the present defendant» 
appellants. The section speaksi of the 
order of the Settlement Officer having the 
force of a decree. It is quite clear, therefore, 


“that it can have no more force than a 


decree, and the present defendants not 
being a party to that application, and, 


* therefore, not a party to the order of the 


Deputy Commissioner were nol bound by 
it, even if it were to be held that by reason 
Sf s. 11 of the Regulation of 1872 the 
decision of the Settlement Officer was final 
and conclusive. Mr. De next relies upon 


e Regulation No. 2 of 1886, s. 3 whereof pro» 


vides that the rent fixed by the Settlement 
Officer shall not be changed except in ths 
course of the settlements proceedings by 
an order of the Settlement Officer. Under 


s. 6 (b) of that Regulation : 

“Rent shall remain unchanged imethe case of a 
settlement made after this Regulation. comes into 
force, for fifteen years from the time of the adjust- 
ment and record.’ on soo 

‘That is no more than the similar general 


1939 
provision in the Bihar Tenancy Act with 
regard to the enhancement of rent after a 
period’ of fifteen years, and in my judg- 
ment, ‘quite clearly would not disentitle the 
tenant from the benefits of the general law 
with regard to abatement. The defendant- 
appellants on the other hand rely on cl. (2) 
of Act XXXVII of 1855 to which I have 
already referred. That clause is to the effect 


that: . 

“Provided that all civil suits in which the matter 
in dispute shall exceed the value of one thousand 
rupees shall be tried and determined according to 
the general law and Regulations in the same 
manner as if the Act had not been passed.” 


Reliance is also placed on the Bengal 
and Assam Qivil Courts Act (XII of 1877) 
which provides for the application of the 
rule of justice, equity and good conscience 
in the absence of any rules regulating the 
matter in dispute. The words are: 

“In cases not provided for by sub-s. (1) ofs. 37, 
the Court shall act according to justice, equity and 
good conscience.” 

Apart from the particular enactment to 
which I have just referred, there seems to 
be no valid reasons for holding that the 
Full Bench decision of this Court as to the 
general law with regard to this matter does 
not apply tothe Santhal Parganas. There 
would certainly be no logical reasons for 
coming to such a conclusion particularly 
having regard to the fact, as pointed out by 
Sir Manmatha Nath Mukherji during the 
course of his argument, that the santhal 
Parganas were formed in 1855 from two 
Districts of the Province of Bihar. There 
are no logical reasons, to repeat myself; for 
coming to the conclusion that the general 
law in this regard does not apply to the 
Santhal Parganas. What the general law is 
has been finally decided so far as this Court 
is concerned by the decision to which I have 
already referred. In my judgment, there- 
fore, whether governed by the Bihar Ten- 
ancy Act or by the law as applicable to the 
Santhal Parganas, the defendants in this 


case were entitled to abatement with regard . 


to these lands diluviated for the years in 
sult. l 


One matter I should have dealt with and 


that is the argument of Mr. De tbat tothe ` 


land, which was the subject matter of the 
contract between the parties, that is to say, 
wit regard to which the defendants had 
agreed to pay fixed rent, and tothe diara 
_land, s. 180, Bihar Tenancy Act, applied, 
The short answer to the case is the other 
contention of Mr. De, namely that the law 
as regards the Santhal Parganas.applies in 
this case and nut the Bihar Tenancy Act. 


d + 
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But there is a further answer to the argu- 
ment: assuming that the Bihar Tenancy 
Act applies, if s. 180is to be construed in 
the manner in which it was construed in 
Sriniwas Prasad Singh v. Ram Raj Tewari 
(5), the exception will apply during the 
first twelve years of the tenancy as provided 
by the Act. There is, however, reason to 
suppose in this case that the tenancy was 
in existence. for many more years than 
twelve as referred to in s. 180. For those 
reasons it seems to me that the learned 
Judge in the Court below was in error in 
coming to the conclusion that the onus 
was on the defendants to show that there 
was some contract between the landlords 
and ihe tenants entitling the landlords to 
this right which they would have under the 
general law of the land. The judgment 
of the learned Judge in the Court below 
must, therefore, be reversed; the defen- 
dants will be entitled to a total remission 
of rent fcr the year 1335; they will be 
entitled to remission of rent for the year 
1336 as regards those lands other than the 
100 bighas cf Gopalpur which had re-formed 
and those lands other than the 65 bighas 
which had re-formed in the other holding 
Gadai. The same may be said for the year 
1337. The appeal is also allowed for the 
reasons which I have stated with regard to 
the year 1334. The defendant-appellants 
succeed and are entitled to their costs. This 
order will govern both the Appeals Nos. 263 
and 264 of 1937. 
Agarwala, J.—I agree. 
D, Appeals allowed. 

(5) 18 O W N 509; 22 Ind. Cas. 22; A I R 1914 Qal. 
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CALCUTTA HIGH COURT - 
Second Civil Appeal Nos. &96 and £97 and 
«ivil Rules Nos. 1094 (8) and 1095 (S) 
cf 1937 

May 19, 1938 
s S. K. GHOSE AND PaTDERSON, JJ. 
SABITRIBAI DEBI—DBFENDAN'I— 
APPELLANT 
. versus 
JUGAL KISHORE DAS AND oruers— 
PLAINTIFFS — RESPONDENTS. 

Appeal — Parties — Pro forma defendant — Such 
defendant not interested in result of sutt—Appeal from 
decision—Such defendant whether necessary party— 
Abatemeng— Legal representative of deceased pro forma 
respondent not brought on record—Appeal, if abates 
in toto— Order of Court that appeal abated in toto 
whether appealable. , 
_ Where persons who did not join as plaintiffs are 
joined as proforma defendants to a sgit and such 


96 


persons are not interested im the result of the litiga- 
tion and no issues are framed in the suit with res- 
pect to their interest, such persons are not necessary 
parties tothe appeal in sucha suit. Sundar Ali v. 

eNur Mamud (2) and Madhusudan Chakravarti v. 
Satish Chandra Nag (3), relied on. 

Where a legal representative of a deceased pro 
forme respondent is not brought on record, the appeal 
does not abate with regard to all the respondents. 
An order of the Court that the appeal abates with 
regard to all the respondents and not only with 
regardto the deceased respondent comes within the 
definition of decres, and as such, is appealable. 
Naimuddin Biswas v. Maniraddin Laskar (41 and 
Harendra Nath v. Dwijendra Nath (5), distinguish- 


ed, i 

S.C. A. from the appellate decrees of 
the District Judge, Birbhum, dated Decem- 
ber 21, 1936. 

Lala Hemanta Kumar, for the Appellant. 

Messrs. Surajit Chandra Lahiri, Anil 
Kumar Mitter and Muktipada Chatterjee, 
for the Respondents. 

S. K. Ghose, J.—These two second 
‘appeals arise out of two suits which along 
with other two suits were tried analogously, 
The two suitsin question are Suit No. 17 
of 1931 and Suit No. 72 of 1932. The 
plaintiffs’ case is that Mouza Daskalgram 
appertains to certain touzis which are held 
in ejmali by him and the pro forma defen- 
dants and that the plaintiffs had two-annas 
odd share in the land in Suit No. 17 and 
four annas odd share in the land in Suit 
No. 72. Inthe Record of Rights, however, 
the lands were erroneously recorded in 
touzi No. 1247 which belongs exclusively 
to defendant No. 1. The plalntiffs’ case is 
that the landsin Suit No. 17 appertain to 
eleven touzis and the lands in the other 
suits appertain to ten touzis held jointly by 
them and the pro forma defendants. They 
accordingly brought the suite for declara- 
tion of their title to the aforesaid lands and 
confirmatiop of possession. The only con- 
testing defendant is defendant No. 1. Her 
defence is that the Record of Rights is cor- 
rect and that the lands appertain exclusive- 
ly to her towzi No. 1247. The Subordinate 
Judge gave a decite in favour of the 
plaintiffs. Thee {here was an appeal by 
defendant No. lalone. In that appeal she 
made all the defendants parties respon- 
dents. Ib appears that defendant No. 6 who 
was respondent No. 10 died on May 22, 
1936, and an application for substituticn of 
his heirs was not made until October 10, 
1936. On December, 21, 1936, the District 
Judge recorded an order in which he point- 
ed out that the application for sfibstitu- 
tion, of the heirs of respondent No. 10 was 
made long after the statutory period of 
limitation. On the face of it, therefore, the 
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appeal had abated as against deceased reg- 
pondent No. 10. But the learned Judge 
went further and held that in view ef the 
nature of the suits, the appeals could not 
abate in part and that, therefore, the 
appeals had abated in toto. He next made 
an order that the question whether the order 
of abatement should be get aside had to be 
determined for which purpose he fixed a 
date. Against that order the present appeals 
have been filed. It appears that in this 
Court on November 11, 1937, an order.was: 
recorded stating that the arpellants did 
not wish to proceed with the appeals as- 
against the respondents other than respon- 
dents Nos. 1 to 5 and, therefore, the 
appeals would proceed against those respon- 
dents only and would stand dismissed as 
against the other respondents at the appel- 
lants’ risk. 

For the respondents, a preliminary point 
is taken that the appeal as now constituted’. 
is incompetent. The learned Advocate for. 
the appellant has conceded that he cannot 
get the benefit 010. XLI, r. 4, Civil Pro-- 
cedure Code, for the reason that there is 
no ground which is common to all the de-- 
fendants. But he has contended that the 
pro forma defendants Nos. 6 to 73 are not- 
necessary parties, that the decision of the- 
Courts below will not operate as res judicata 
as against them and that, therefore, the 
present appeals can be heard in their 
absence. He has pointed out that these 
numerous respondents Nos. 6 to 73 are 
only pro forma defendants who according to - 
the plaintifs’ case were made defendants- 
because they refused to join the plaintiffs: 
as co-plaintiffs. There is no relief asked 
for against them and there is no issue 
framed as to the shares to which these pro: 
forma defendants are entitled. The decree: 
also makes no -declaration of their shares. 
Muila in his Commentary on s. 11, Civil 
Procedure Oode,. points out that a party: 
may be joined as a defendant in a suit 
merely because his presence is necessary- 
in order to enable the Gourt to effectually: 
and completely. adjudicate upon the ques- 
tious involved.” In such a case there is no 


“matter in” issue between him and any otLer 
‘party and the decision cannot, therefore, be 


res judicata as against him: see p. Ök, 
Edo. 10 where the authorities are quoted. 
We have also béen referred to a few more 
decisions on this subject. In Krishna 
Kumar Deb v. Atul Chandra Ghose (1) tne 
plaintiff sued for declaration of title and ` 


a? A IR 1924 Cal, 998; 84 Ind. Oas. 79; 39 OL, J 
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confirmation of possession in respect of his 
share naming defendants Nos. ll and 12 
as gro forma defendants, being his other 
co-sharers, Mukerji, J. held that a pro 
Jorma defendant need not be joined in 
appeal. To the same effect is the decision 
in Sundar Ali v. Nur Mamud (2) and in 
Madhusudan Chakravarti v. Satish Chandra 
Nag (3) In the present case, it seems to 
us, haying regard to the pleadings, that 
we would be justified in holding that the 
pro forma defendants Nos. 6 to 73 were 
not interested in the result cf the appeals 
and so the appeals as now constituted would 
not be incompetent. 

Coming to the merits of the appeals, the 
first question is whether the order of 
December 21, 1936, as it stands is appeal- 
able. For the respondents, stress is laid 
on the fact that Che provisions of O. XXII, 
rr. 3 and 4, Civil Procedure Oode, have 
undergone a change and that the werds, 
“the suit shall abate” have been subs.ituted 
for the words, “the Court may pass an 
order that the suit shall abate.” Ib is 
contended, therefore, that it is uot necessary 
for the lower Oourt to make an order 
directing that the appeals had abated. 
This argument, however, overlooks first, that 
the learned Judge below did choose in fact 
to make such an order and, secondly, that 
the order has been made not only with 
regard to the respondent who had died but 
with regard to al! the respondents. [t must 
be admitted that such an order comes 
within the definition of decree and as sach 
is appealable. The learned Advocate for 
the respondents at one stage of hig argu- 
ment conceded that there could be no 
objection to the order of the District Judge 
being set aside in so far as he held that the 
appeala had abated in toto. He sugges:ed 
that the learned Judge should proceed with 
the second part of the decision, namely to 
take up the questions whether ihe order of 
abatement sould be set aside, and after he 


had decided that question be should bs. 


at liberty to decide further whether the 
appeals had abated in toto. It was, how- 
ever, necessary for us to consider whether 
the learned Judge was justified in holding 
thal the other respundents were necessary 
parties to the appeals and, therefore, whe- 
titér he was justitteed also in holding that, 


_the.entire appeals had abated. The learned . 
' Advocate -for the respondents has relied - 


strongly on Naimuddin Biswas v. Manirad- 


(2560.0 L J 225; 155 Ind. Oag. 733; ALR 1935-Gal.- 
202;'7 R O 618. 


(3) AI R 1926 CaL 512; 91 Ind, Cas, 620. 
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din Laskar (4), but that was a case in which 
an appeal had abated in respect of one of 
several defendants and the right to appeal 
did not survive to the remaining appel” 
lants, which is not the position here. He.has: 
relied also on the casain Harendra Nath 
v. Dwijendra. Nath (5), but that was a case 
under s. 106, Bengal Tenancy Act, in 
which considerations as to the joining. of 
co sharers are entirely different. It- has 
been held under O. XXII, r. 4, Civil Pro- 
cedure Code, that the omission to bring 
on record the legal representative of the 
defendant against whom no relief is claim- 
ed does not-cause' the suit to abate. See 
Mulla’s Code of Civil Procedure, Edn. 10, 
p. 867, where also the authorities are 
collected. In the present case I have 
already held that the -appeals are not incom- 
petent by reason of the absence of those 
respondents who are pro forma defendants. : 
The same reasons will. apply. to. the appeals: 
in the Court below andin that view we set’ 
aside the decision of the learned Judge to 
the effect that the appeals had abated tn toto. 
The second appeals, therefore, succeed. 
There will be no order as’ to costs in these 
appeals. The Rules stand discharged but 
without costs. 

Patterson, J.—I agree. 

Se Appeals allowed. 

(4):32 © W N 299; 107 Ind. Oas. 726; A I R 1928 Cal, 
184; 410 Ld 82.. 


(5) 37 O W N 758; 146 Ind. Oas. 831; A I R 1933 Cal, 
187; 58 O L J 29;6 R O 267. 





ALLAHABAD HIGH COURT 
* Civil Miscellanesus Case No. 563 of 1935 
September 13, 1938 _ 
Haguigs AND MULLA, Jd. 
In re Messrs. KAMAL NAIN HAMIR 
SING H—ASSESSESS—ÅPPLIOANTS 
Income Tax Act (XI of 1922), a. 1J—Assessee hav- 
tng head-office «in British Fndta and branches tn 
Indian States—Certain amounts credited by branch 
offices to head office as interest on capital account—No 
corresponding entriesin books of head office, nor 
physical handing over of sum alaka Eo aa 
treating such amounts in past as profits received in 
British India and were being assessed on these basis 


qithout, objection—Such amounts held liable to assess- 


ment—Assessees held could not suddenly change method 
n = . = 
Ole ee cee, a joint Hindu family firm, had its 
headquarters of the business at a place in British 
India but the firm.had branches in other places, both 
in British india and in Native States, where money- 
lending,and other forms of business were carried on. 
The’accounts in all the various branches of this firm 
were maintained by the assessees on the mercantile. 
system. In the account books of the branches in Indian 
States, certain amounts representing the interest on 
the capital account were credited to the headquarters 


6 see 
98 
but there were no corresponding entries in the books at 
the headquarters of the firm and there was no physical 
handing over thesesums to the head office. In past 
years the assessees had always included in their 
wecome the interest credited to their capital account 
in the books of the branches situate in indian states 
and wastreated by the firm as having been received 
in British India and thisincome was assessed in the 
past without any objection. In the year in question 
the return of accounts was prepared exactly in the 
same form as in the past years including the amounts 
credited by the branches, in the profits of the firm. 
The firm, however, objected that the amounts, credited 
to the headquarters by branches inIndian States not 
having been received in British India should be ex- 
cluded from assessment : 
Held, that though the profits credited by the branches 
to the head office didnot actually arise or accrue in 
British India and were not physically transferred to or 
received in British India, such protte, however, must 
be deemed by reason of s. 13 of the Income Tax Act 
to have arisen or accrued in British India or to have 
heen received in British India. The assesseeg having 
in the past included such profits in their accounts, 
us having been received in British India, they could 
not by reason of 8, 13 seek suddenly to change their 
method of accounting ım order to avoid liability for 
payment of tax upon these sums. Commissioner of 
fncome-taz, Bombay v. Chunni Lal B. Mehta, Bombay 
(1), distinguished. Gresham Life Assurance Society, 
Lid. v. Bishop (2), explained and not followed. Shiva 
Prasad Gupta vy. Commissioner of income-tas, U. P. 
(4) and Commissioner of Income-tax, Madras v. Subra- 
maniam Chettyar (0), relied on. [p. 102, col. 2.] 


C. Misc. Case Order on reference submitted 
by the Commissioner of Income-tax, Ajmere- 
Merwara, dated January 21, 1938. 

Sir Tej Bahadur Sagru, Messrs. Sankar 
Saran and J. 5. Gupta, tor the Assessees. 

Mr. N. P. Asthana, for the Income- tax 
Commissioner. 


Harries, J.—This is a reference under 
8. 66 (3), Income Tax Act, 1922, made by 
the Commissioner of Income-tax, Ajmere- 
Merwara. The assessees in this case are a 
joint Hindu family carrying cn business in 
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This return was not accepted as correct 
by the Income tax.Officer and the asses- 
sees were accordingly required to produce 
account books or any other evidence è on 
which they relied to substantiate their 
return. During the course of examination 
of the acccunt books, an affidavit was filed 
by Dip Chand, the Munim of the assessees, 
in which he stated: (1) That no profits or 
interest accruing or arising in Tonk, Jaipur 
or Korah branches were received in or 
brought into British India; (2) That the 
amount cf interest shown as debiied to the 
capital account in the account bocks of 
Tonk, Jaipur and Kotah branches was not 
received in or brought into Buaitish India 
but were mere book eniries to find cut 
how the business in those branches was 
flourishing. 


It must be pointed out that these con- 
tentions were raised for the first time in 
this affidavit and had never in previous 
years been put forward by the assessees. 
After examining the accounts and such 
evidence as was produced, tie Income-tax 
Officer assessed the income of the family 
at Rs. 2,71,576. This assessment was sub- 
sequently modified by the Assistant Com- 
missioner in certain respects but such does 
not concern us in the present case. The 
assessees then called upon the Commis- 
sioner either to revise the T with 
respect to various items or to state a case 
fr the opinion of the High Court, With 
regard to several items with which we are 
not concerned, the Commissioner allowed 
the applicants’ contention and revised the 
assessment accordingly. With regard to 
other items, the Commissioner disallowed 
the applicants’ objections and refused to 


the name of Kamal Nain Hamir Singh. The -state a case on the ground that in his opi- 


headquarters cf this. business is situate at 
Ajmere, but tLe firm has branches in other 


places, both in British India and in Native. 


States, where money-lending aud other 
forms oi business aie carmed on. The 
accounts of this firm have been fora long 
Period maintained trom Dewals to Dewali 
aud the assessment in question is ior the 


financial year 1932-33. A return of thee 


income ot this business for the year ending 
November JU, 1931, was submitted on 
September zt, 19492, fur the purpose of 
agsessinent to come-tax for the year 193%- 
33. In this return thé assessable income 
was shown as Rs. 1,54,6U]-6-7 and Slong 
with ihe retuin was submitted a pront 
and loes account which is printed as 
Appendix F at p. 26 of the paper-book. 


ee 


nion no question of law arcse. By an order 
of September 8, 1936, this Court, however, 
directed the learned Commissioner of 
Income-tax to state a Case with regard to 
the question arising in connection with 
interest on capital account credited to the 
Ajmere head firm in the bcoks of the bran- 
ches of the Indian States of Tonk and Jai- 
pur, respectively. The question of law which 
arose in the opinion of this Court was stated 
by the learned Judges in these terms : 
“Whether in the circumstances of this case th 
two sums of Rs. 32,723¢14-6 and “Rs. i,/14-2-6 credite 
in the capital account in the name of the Ajmer 
firm in the books of ue es oe kaa 
j i o have a 
heels Meera ret ge brought into British India 
by the Ajmere firm so as to render the Ajmere 
firm liable to pay the fneome-tax upon these sums 
of money ?” 


1935 


The learned Commissioner of Income-tax 
has ‘now stated a case and has expressed 
his opinion that the questicn set out above 
shoujd be answered in the affirmative. The 
facts as stated by the learned Commissioner 
have not been disputed and indeed admit 
of no dispute. It transpires that out of the 
net income of the Tonk branch, a sum of 
Rs. 32,723-14-6 was transferred to the 
khata of Ajmere in the capital account. 
The learned Commissioner observes that the 
assessees had two khatas of Ajmere in the 
Tonk firm, one current account and the 
other a capital account khata. The amount 
paid as interest in the current account 
has not been taken into account in assess- 
ing the income of the assessees, but the 
amount of Rs. 32,723-14°6 credited in the 
capital account of the Ajmere firm bas been 
regarded as a profit of the assassees and 
assessed accordingly. In the same manner 
a sum of Rs. 1,714-2-6 credited in the capital 
account of the Ajmere firm inthe books 
of the Jaipur firm has been regarded as 
profit forthe year in question and assess- 


ed accordingly. There isno doubt what- 


s2ever that these amounts have been credit- 
ed to the Ajmere firm in the books of 
the branches at Tonk and Jaipur. It is, 
however, tə be noted that there are no 
corresponding entries in the books at the 
. headquarters of the firm in Ajmere. The 
learned Commissioner of Income- tax was 
of opiaion that the book entries were tanta- 
mount to constructive receipt of these sums 
in British India and accordingly formed 
part of the profits of the firm which should 
be assessed for the year in question, 

It has been contended by Sir Tej Baha- 
dur Sapra on behalf of the assessees that 
the profits in question did not arise or 
accrue in British India and as they have 
not been received or brought into British 
India they donot form part of assessable 
profits of tha agsessees. He hus contended 
that the mere fact that these sums are 
credited to the account of the headquarters 
at Ajmere which is in British India does 
not amount toa brining in or a receipt of’ 
these profits in British India. On the other 
hand it has been contended on, behalf of 
the income-tax authorities that the credit- 
ing of ihese accounts to the Ajmere firm in 
the circumstances of this case is tanta- 
mount to a receipt'of these profiis in British 
India. It has been found by the learned 
Commissioner that the accounis in all the 
various bran¢hes of this firm were. main- 
tained by the assessees on the mercantile 
system and that the asgessees had always 
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in past years submitted their returns in 
accordance with the profit and loss account 
prepared in precisely the same manner as 
the profit and loss account for the year in 
question which is printed at p. 26 of the» 
paper-book. The learned Oommissioner 
points out thatin past years the assessees 
had always included in their income the 
interest credited to their capital account in 
the books of the branches situate in Indian 
States and did in fact include such income 
in their return for the year nowin ques- 
tion. As we have pointed out earlier, it was 
only when the Income-tax Officer had called 
for the books cf account that this question 
was raised for the first time. Section 4, 
Income Tax Act, deals with the scope of the 
Act. Section 4 (1) of the Act is in these terms: 
“Save as hereinafter provided this Act ghall apply 
to all income, profits or gains, as described or 
comprised in s, 6, from whatever source derived, 
accruing, or arising, or received in Britigh India or 
deemed under the provisions of this Act to accrue, 
or arise, or to be received in British India.” 
Section 4 (2) provides thats income, pro- 
fits and gains accruing or arising outside 
British India to a person resident in British 
India which are received or brought into 
British India shall be deemed to have 
acerued or arisen in British India and to 
be income, profits und gains for the year 
in which they were so received subject to 
the provisions of the proviso immediately 
following. Then follows an Explanation 
which is in these terms : 7 
“Income, profits or gains accruing or arising 
without British India shall not be deemed to be 
received or brought into British India within the 
meaning of this sub-section by reason only of the 
fact that they are taken into account in the 
balance sheet prepared in British India." ; 
* Section 6 sets out the heads of income, 
profits and gains which are chargeable to 
income-tax and these include the head 
10 (1) of the Act pro- 
vides that the tat shall be piyable by an 
assessee under the head “Business” in reg- 
pect of profits ‘or gains of any business 
carried on by him. According to the asses- 
sees’ contention the ‘sums in question which 
have bsen credited to the account of the 
Ajmere firm in the books of the Tonk and 
Jaipur firms were profits which arose or 
‘ccrued outside British India. Further, it 
is argued that nothing which has ozcurred 
in this case can amount toa bringing in of 
these profits into British India or a receipt 
of the profits by the assessees in British 
India. Ít has been argued that the proiits 
made by the Tonk and Jaipur branches res- 
pectively were not profits arising or accru- 
ing in British India and reliance is placed 


+ 
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upon the case in Commissioner of Income- 
tax, Bombay v. Chunni Lal B. Mehta, 
Bombaq (1). In that case the assessee 
carried on the business of a broker at 
Bombay and in the course of his business 
he entered into transactions in cotton 
in Liverpool, London, New York and 
elsewhere. Some of those transactions prov- 
ed profitable but no attempt was made to 
bring such profits into British India. The 
income-tax authorities at Bombay assessed 
the assessee on such profits but their Lord- 
ships of the Privy Council held that the 
profiis made on transactions entered into 
in foreign places were not profits which 
accrued or arose in British India. This point 
has not been contested by Counsel for the 
income-tax authorities. He conceded that 
the profits made at Tonk and Jaipur were 
not profits which accrued or arose to the 
assessees in British India. He, however, 
argued that‘they had been brought into or 
received in British India and were, there 
fore, assessable. 

Qn behalf of the assessees it is urged that 
there has been no bringing in or receipt of 
these profits in British India, It is argued 
that the mere crediting of the sums in ques- 
tion to the capital account of the Ajmere 
firm in the bcoks of the Tonk and Jaipur 
branches cannot amount to bringing in the 
profits to British India or to a receipt of 
such in British India. According to the 
assessees in order that profits made outside 
British India should be taxable in British 
india, such profits must actually have been 
physically received in British India and a 
mere bovk entry cannot amount to such 
receipt. It is further pointed out that in, 
this case no entries corresponding to the 
entries in the bocks of the Tonk and Jaipur 
branches appear in the books of the Ajmere 
firm. Tue meaning of the phrase ‘'receiv- 
ed in*the United Kindom” in relation to 
interest arising irom foreiga securities ‘was 
considered in Gresham Life’ Assurance 
Society, Lid. v. Bishop 42). In that case a 
life assurance society carried on business 
in England and &broad. The head office 
was in London where the accounts and 


+ 


balance sheets were made out, the profits, | 


ascertained and the dividends paid. The 
interest upon the society's foreign securities 
paid abroad was received there by their 


(1) 42 OW N 1070; 176 Ind, Cas.15; A IR19388P O 
232; 1938 O LR 337; 1938 £ LR 651; 11 RPO4I; 
48 L W 204; 4 BR 756; 67 OL J554; (1938) M W N 
848; (1938) O W N 846; 40 Bom. LR 916 (PO). 

(2) (1902) AO 287; 71 LJK B 618; 86 L T 698; 
A R 593; 66 J P 765; 4 Tax. Oas. 464; 18T LR 
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agents and part of it was applied abroad for 
the purposes of the society. All the inter- 
est on foreign securities was, however, taken 
into account in the balance sheets wpon 
which the profits were ascertained. The 
House of Lords held that interest arising 
upon foreign securities and paid abroad 
was not “received ia the United Kindom” 
within the meaning of the Income Tax Act, 
1842, s. 100, Sch. D, and was, therefore, 
not chargeable with income-tax under that 
clause, unless it was remitied to the United 
Kindcm. Further that taking such inter- 
est into account was not equivalent to a 
receipt in the United Kingdom and that 
income-tax was not chargeable upon such 
part of the interest wnich was not remitted 
tothe United Kindom. It is to be observ- 
ed that the English Income ‘lax Act, 1lo4z, 
contained a very similar phrase to that 
contained in s. 4, Indian Income Tax Act, 
viz., “received in the United Kingdom” and 
there can be no doubt that the House of 
Lords held that the mere showing of such 
interest or profits in the balance sheets pre- 
pared in the United Kingdom did not 
amount to receipt. At p. 29z*, Lord Mace 
naghten observed : 

“I do not understand what is meant by constiuc- 
tive receipt in such a case as this, or how any sums 
can be said to have been received in the United 
Kingdom unless they have been brought tothe United 
Kingdom or unless there has been a emittance 
“payable inthe United Kingdom". ......The circum- 
stance that the business of the society is ‘one 1n« 
divisible business,’ and that the society in the state- 
ment of its affairs and inits dealings with the share- 
holders and customers takes into cansideration its 
foreign assets and liabilities, seems to meto be im- 
material to the present question. As my noble and 
learned friend Lord Robertson, when Lord President 
observed in Forbes v. Scottisn Provident Institution 
(3), every man and every company having foreign 
or colonial investments of course knows of the inter- 


, ost arising from them, takes note of it, and enters 


it in any statement of affairs which may require 
to be made up.’ But that, as I think, and as the 
Lord President thought, is -a very different thing 
from bringing the interest home, a very different 
thing from the receipt of the money here, either in 
specie or as represented by aremittance payable in 
this country.” 


e it nas been contended that the cases in 
Gresham Life Assurance Society, Ltd, v. 
Bishop (2) and Commissioner of Lacome-tax, 
Bombay Vv.” Chuni Lal B. Mehta, Bombay 
(1); alieady reierred to, establish beyona 
all doubt tnat tue profits in Lhe present case 
Cannot be said to gave been received by. 
the AjMeie firm in British India. We must 
Observe at ihis stage that whe case in 
Commissioner of Income-tax,« Bombay v. 
i (3) (1893) 23 Rettie 322; 33 SO L k 228; 3 Tax Oas- 
3. s 
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Chunni Lal B. Mehta, Bombay (1), does not 
really touch the question in issue in this 
caseebecatise it was admitted in that case 
that the income tax authorities were bound 
to fail unless it could be shown that the 
profits in question accrued or arose in 
British Indta. In the opening portion of the 
judgment of the Board, Commissioner of 
Ineome-tax, Bombay v. Chunni Lal R. Mehta, 
Bombay (1), at p. 1075*, Sir George Rankin 
observed : 


“The assesses disputes his liability in respect of 
such profits on the ground that they were not 
profits ‘accruing or arising in British India.’ It is 
conceded that they are not otherwise chargeable ; 
they have not been received in British India nor 
do they come under any of the provisions whereby 
they can be deemed to acerueor arise or be received 
in British India.” 


It is, therefore, clear that in Commis- 
stoner of Income tax, Bombay v. Chunni Lal 
B. Mehta, Bombay (1), their Lordships of 
the Priyy Council were not ealled upon to 
consider whether the profits made in 
transactions in Liverpool, London and 
New York could be deemed to have 
arisen or accrued or be received in British 
India, The casein Gresham Life Assurance 
Society, Lid. v. Bishop (2), is, however, in 
point because it deals with the meaning 
of the phrase “received in the United 
Kingdom.” In our view, however, the 
English authorities can be of little assis- 
tance in this case because the statute 
which was under consideration in Gresham 
Life Assurance Society, Ltd. v. Bishop (2), 
did not contain everything which is con- 
tained in s.4 (1), Indian Income Tax Act. 
As we have already: pointed out that 
sub-section provides that the Act is to 
apply not only to income, profits or gains 
accruing or arising or received in British 
India but also to all such income, profits 
and gains which are deemed under the 
provisions of the Act to accrue or arise 
or be received in British India. There was 
nothing corfesponding to this latter provi- 
sion in the Income Tax Act, 1542, which 
was under. consideration in the House of 
Lords case to which we have referred. It 
has been argued on behalf of the income: 
tax authorities that though it might be said 
that the profits of the Tonk and Jaipur 
branches arose and accrued out of British 
Podia they must-now be deemed to have 
accrued or arisen or to have been have re: 
ceived in British India. Counsel for the ia- 
come tax aubhorities has to concede that 
there has been no physical banding over of 
this sum, but he contends that under the 


*Page of 42 0, W. N.— Hd). 
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provisions of the Income Tax Act, the profits 
must now be deemed to have accrued or 
arisen or to have been received in British, 
India. 

As we have pointed out earlier in this 
judgment, the accounts of the Tonk and 
Jaipur branches, as indeed the accounts of 
all the branches of this firm, were kept 
on the mercantile system and further that 
the assessees had for many years past shown 
the sums credited to the Ajmere firm in the 
books of the branches in Native States as 
part of the profits of the firm for the year 
during which they were so credited. These 
are findings of fact which cannot be chal- 
lenged and are indeed not challenged in 
this case. Section 13, Income Tax Act, pro- 
vides that: 

“income, profits and gains shall be computed for 
the purposes of ss. 10, 11 and 12 in accordance with 


the method of accounting regularly employed by 
the assesses." 


It is argued on behalf of the income-tax 
atithorities that the income or profits of 
this frm must be computed in accordance 
with the method of accounting regularly 
employed by the firm, and admittedly such 
method of accounting has been on the 
mercantile system. By that method of 
accounting, the sums credited to the account 
of the Ajmere firm in the books of the 
Tonk and Jaipur branches have always 
been treated as profits of the Ajmere firm, 


“and it ia now contended that it is too late 


for the assessees to attempt to change their 
method of accounting so as to render these 
profits not taxable in British India. Tho 
mercantile system of accounting was dis- 
eussed by a Bench of this Court in Shiva 
Prasad Gupta v. Commissioner of Income- 
tax, U. P. (4), At p. 823“ Mukerji, J. des- 
cribed the mercantile accountgncy system 
in these terms: ° 


“That system isthis, In any particular year the 
amounts that have become recoverable are shown 


‘as the income actually received and the liabilities 


incurred are shown a8 amounts actually disbursed. 
Under this system, the merchant, in order to 
ascertain his income which it really a ‘book in- 
come’ deducts from the prot accrued according 
to his books, the losses that he has suffered, also 
according to hig books, The balance is a net book 
Under sB. 18, Income Tax Act, this net 
‘book income’ may be accepted by the Income-tax 
Officer as a fair estimate of the merchant’s income, 
The reason will be two-fold. The merchant him- 
self uses this method of ascertaining his own 
income, and secondly, the method is not an unfair 
one.” 

Aceording to the case stated, the assessees 
in order to ascertain their income have for 

(4) A IR 1929 All, 819; 124 Ind. Oas. 467; Ind. Rul. 
(1930) All. 515. 


Page ofA IR 1929 Alla) * C 





102 
many years deducted from the profit earned 
according to their books the losses which 
* they have suffered also according to their 
books and have treated the balance as a 
net ‘book income’ and they have been 
assessed year after -year upon this basis. 
Counsel for the income-tax authorities 
therefore contends that as this has been 
the assessees’ own system, they cannot now 
seek tochangeit. A perusal of the profit 
end loss account printed at p. 26 of the 
paper-book shows that the assessees have 
treated as profits sums credited to the 
account of the Ajmere firm in the books of 
the branches situate outside Britisk India 
and further have shown as losses, losses 
incurred by those firms outside British 
India. The assessees have by their system 
of accounting treated the profits made out- 
side British India as profits received in 
British India and have also treated losses 
incurred outside British India as Icsses of 
the firm in British India. 

It has been contended on behalf of the 
income-tax authorities that no distinction 
can be drawn between the present case and 
the cases in Commissioner of Income taz, 
Madras v. Subramaniam Chettiyar (5). In 
that case an assessee who had a business 
of his own in Rangoon and a partnership 
business at Penang advanced a sum of 
money from the Rangoon firm to -the 
Penang business; it appeared that interest 
on that advance was credited in the 
account of the Rangoon business, though no 
amount was actually received from Penang: 
the assegsee had chosen to adopt the 
mercantile basis in his accounts. On his 
being ‘assessed to income- tax in respect of 
such interest, the assessee contended that 


he was not liable as it was not income’ 


whick accrued, arose of was received in 
British India. A Full Bench of the Madras 
High Court, however, held that the interest 
in question was not profit or gain arising 
without British India but was income which 
properly accrued®or arose in British India 
within s. 4 (1°, Income Tax Act (Act XI of 
1922).The assessee having chosen to adopt the 
mercantile basis of accountancy in keeping 
his accounts, it was upon that basis, and 
upon that basis alone, that he was to be 
assessed to income-tax under ss. 10 and 14 
of the Act. A 

It appears to us that one distinctjon of 
fact and only one can be drawn between 
the present case and the Madras Full Bench 

(5) 50 M 766; 104 Ind. Oas. 645; A I R 1927 Mad. 
841; 53 M L J 379; (1927) M W N 598; 26 L W 223; 39 M 
LT 540(FB), ° 
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case. In the present case the sums in ques- 
ticn were credited in the books of the Tonk 
and Jaipur branches respectively to the 
account of the Ajmere firm but apparently 
unlike the Madras case no corresponding 
entries appear in the books of the Ajmere 
firm. The fact that no corresponding 
entries were made in the books of the 
Ajmere firm cannot in our view, however, 
affect the question if we are satisfied that 
the system of accountancy followed in this 
case was that known as the mercantile 
system, The assessees cannot avoid the 
consequences by merely omitting to make 
an entry in the books of the Ajmere frm. 
The entries were made in the books of the 
Tonk and Jaipur firms and further the 
eums Credited to the Ajmere firm were 
shown year after year as part of the profits 
of the Ajmere firm and similarly the losses 
of the branches situate outside India were 
also shown as the losses of the Ajmere 
firm. In our view thereis no real distinc- 
tion between the present case and the 
Madras Full Bench case to which we have 
referred and further in our view the Full 
Bench of the Madras High Court correctly 
laid down the law. In our judgment though 
the profits making up the two sums in 
question in this case did not actually arise 
cr accrue in British India and were not 
physically transferred to or received in 
British India, such profits, however, must 
be deemed by reason of s. 13 of the Act to 
have arisen or accrued in British India or 
to have heen received in British India. The 
assesgees have always in the past treated 
such profits as having been received in 
British India and their accounts on that 
basis have always been accepted by the 
taxing authorities. By reason of s. 13 of the 
Act, they cannot now seek suddenly to 
change their method of accounting in order 
to avoid liability for. payment of tax upon - 
these sums. In our judgment the view 


„expressed by the learned Commissioner of 


Income tax is right and accordingly we 
submitted in the 
affirmative. The assessees must pay the 
costs of these proceedings which we assess 
at Rs. 200. 


6 i 8 
A. _ Answer in the affirmative. 
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LAHORE HIGH COURT 
è Civil Revision No 588 of 1938 


° July 14, 1938 
Barpe, J. 
BUA DITTA AND OTHERS—DREENDANTS — 
PETITIONERS 


VETSuUsS 

SAHIB DIYAL-—bPLAINTIPRE— RESPONDENT 

Succession Act (XXXIX of 1925), ss. 192 to 194— 
Decision under s. 192—-Revision under 8. 115, Civil 
Procedure Code (Act V of 1908), if lies—Joint Hindu 
family—Property passing by survivorship — Ss. 192 
to 194, whether apply—“Chiindavand” rule of division, 
if brings case under those sections. 

There is nothing in the Succession Act taking away 
the right of revision by High Court under s, 115, 
Oivil Procedure Code from an order in summary 
proceedings by a District Judge under s. 192, 
Succession Act, although no appeal or review is 
allowed therefrom. Gorukh Nath v. Bishember Nath 
(1), relied on. 

Sections 192 to 194 of the Succession Act will not 
apply to a case where joint Hindu family property 
passes by survivorship and though the parties may 
be governed by the ‘Chundavand' rule of division 
according to which the property is divided per stirpes 
and not per capita, the mention of the rule in the 
petition does not affect the question of jurisdiction, 
and doesnot bring the case under ss. 192 to 194 
because the rule will operate only when the property 
isto be divided and not when it is undivided. 
Gopi Krishna Raiv. Raj Krishna Rai (3), distin- 
guished. Satokoer v, Gopal Sahu (2), relied on. 

C. R. from an order of the District 
Judge, Gurdaspur, dated May 19, 1938. 

Messrs. Mehr Chand Mahajan and A. R. 
Mahajan, for the Petitioners. 

Mesers. C. L. Aggarwal and Durga Das 
Jain, for the Respondent. 

Order.—This is a petition for revision of 
an order passed by the District Judge, 
Gurdaspur, under the provisions of es. 192 to 


194, Succession Act, relating to the protec-, 


tion of the property of the a deceased person, 
when the succession is in dispute. A preli- 
minary objection is raised that no petition 
for revision is competent, as under s. 203, 
Succession Act, the decision of the District 
Judge in summary proceeding under, 
Part 7, Succession Act, (which includes 
ss. 192 and 210) is final and no appeal or 
review is allowed. But the Succession Act 
does not say that no revision is competent. 
By virtue of s. 141, Civil Procedure Code, 
the procedure of that Code would, - in 
absence of a provision tə the contrary, 
govern these proceedings and I do not 
see why revision should not be competent 
under s. 115, Civil “Procedure Code. It 
was, held by a Full Bench of the Punjab 
Chief Court in Gorakh Nath v. Bishember 
Nath (1), with reference to the correspond- 
ing provisions of .Act XIX of 1841 
(which have been now ‘incorporated in 
(1) 66 PR 1882 (F B). 
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the Indian Succession Act with some 
modifications), that revision was competent 
under s. 672 of the old’ Oivil Procedure 
Code, of 1877 and the same reasonihig 
on which that decision was based applies to 
the present case also. 

It was next contended that the order in 
question is an interlocutory one, and hence 
revision is not competent. Bat the conten- 
tion of the learned Counsel for the petitioners 
is that on the very facts alleged in the 
respondent's application, the District Judge 
had no jurisdiction to take any action under 
Part 7, Succession ‘Act. The learned 
District Judge in issuing notice to the 
petitioner and appointing a Commissioner 
to make a list of the deceased’s property 
has certainly decided that the case came 
within the purview of Part 7. If the con- 
tention of the learned Counsel for the peti- 
tioners is correct, it will be obviously abuse 
of the processes of Court and waste of time 
to allow these proceedings to continus. In 
my opinion, the learned District Judge's 
decision that the case is governed by ss. 192 
to 194, Succession Act, is open to revision in 
the circumstances. It may be mentioned 
here that when the present petitioners 
appeared in the Court below they raised 
the objection as to jurisdiction but the 
learned District Judge seems to have gone 
on with the proceedings relating to the 
preparation of an inventory without consi- 
dering the petitioners’ objection. 

According to the respondent Sahib Dyal, 
the deceased Punnu Shah, his father, 
was the manager of a joint Hindu family 
consisting of himself and his sons. The 
petitioners are his sons by one wife while 
the respondent is his son by another wife. 
The responent alleged that the petitioners 
had forcibly seized his *share of the 
property and were making aliendtions to 
his prejudica and, he, therefore, moved 
the Court to take action under the provisions 
of as. 192 to 194, Succession Act. 

It would be clear from the above that the 
dispute related to thé property of a joint 
Hindu family. In the case of such a family 
the co-parceners are all entitled to the posses- 
sion of the whole of the property and no 
co parcener has any definite share in the 
property. The whole of the family, of which 
Punnu Shah was the manager, was, 
therefore, in possession and on Punnu Shah's 
death, his interest merely passed to the 
other members of the family by survivorship. 
In the circumstances, it seems clear that 
the provisions of s. 192 which relate to 
disputes relating to cases of succession 
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and not of survivorship. were not appli- 
cable: cf. Satokver v. Gopal Sahu (2). The 
learned Counsel for the respondent had 
to concede that ss. 192 to 19t will not 
-Apply toa case where joint Hindu family 


‘property passes by survivorship but ke 


contended tbat the parties were governed 
by the ‘chundavand’ rule of division 
according to which the property is divided 
per stirpes and not per capita and hence 
the Act, applies. But ‘chundawand' is only 
a rule of divisicn and will have to be 
enforced (if the respondents’ allegation is 
correct) when the property is to be divided. 
‘At present, the properiy is undivided and 
the mention of the above rule in the 
petition does not seem to me to affect the 
‘question of jurisdiction. The learned Counsel 
next referred to Gopi Krishna Rai v. Raj 
Krishna Rai, 6 Ind. Cas. 259 (3). But that 
ruling only lays down that the Succession 
Act (Property Protection) is not limited 
in its application to csses when the 
dispute arises between persons each of 
whom claims title to the entire estate, 
but it also covers a case in which the 
claim relates to an undivided share of the 
estate of the deceased, The ruling relates 


to a family governed by Dayabhaga rule 


of succession, and according to that, the 
property does not pass by survivorship. 

Lastly, it was urged that the present 
petitioners alleged in their written statement 
that the property belonged to Punnu Shah 
and he had made a will. But this was not 
the respondents’ case and the question of 
jurisdiction must be decided on the allega- 
tions made by him in his application. On 
these allegations it seems to me clear that 
Part 7, Succession Act, was not applicable 
to this case. I accordingly set aside the 
order of the learned District Judge and 
dismiss respoxdents' application with costs 
throughcut. 


D. . Order set aside. 
(2) 34 O 929; 12 0 WN 65. ° 
(3) 6 Ind. Oas. 259; 12 OLJ 3. 
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PATNA HIGH COURT 
Oivil Appeal No. 38 of 1936 
January 18, 1938 
Wort AND Varma, JJ. 
THAKUR RAJ—PLAINTIPF— APPELLANT 


VETSUS 
ISSARDYAL PARSHAD AND orneRs— 
DEFENDANTS AND ANOTHER— Pro forma ° 


DprENDANT—RESPONDENTS 
Bihar Tenancy Act (VIII of 1934), s. 28-N—Part 
of holding transferred to plaintiff in 1913—Suit by 
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landlord against recorded tenant in 1931—Plaintiff 
not party to suzt—Rent decree — Suit by plaintif 
in 1933 for possession — Plaintiff held entitled to 
possession, ° 

In 1913 there was a transfer of a pax1t of the holding 
to the plaintiff. The landiord in 1931 instituted a 
suit against a recorded tenant, to which the plaintiff 
was not a party, and obtained arent decree. In 
1933 the plaintiff brought a suit for possession : 

Held, that by virtue of s. 26-N, Bihar Tenancy 
Act, which had retrospective operation, the plaintiff 
had title which was not affected by the decree obtained 
by the landlord, since he was not a party to the suit. 
Consequently the plaintif was entitled to possession. 
Mukerjee, Official Receiver v. Ramratan Kuer (1), and 
Muhammad Shajait v. Nithalt Ram \(2}, relied 
on. 


C. A. from appellate decree of the Sub- 
Judge, Shahabad, dated April 30, 1935, 
Mr. Sambhu Barmeshwar Prasad, for the 
Appellant. 
“Mr. D. N. Varma, for the Respondents. 
Wort, J.—This appeal raises a question 
as tothe meaning of the decision of their 
Lordships of the Privy Council in Mukerjee, 
Oficial Receiver v. Ramratan Kuer (1), 
where their Lordships’ opinion expressed:.by 
Sir George Rankin was in these words: 
“The object of this section (referring to s. 26:N, 
Bihar Tenancy Act), can only,-be to quiet titles 
which are more than ten years old, and to ensure 
that if during those ten years the transferee has 


not been ejected, he shall have the right to remain 
on the land.” 


The appeal here arises by reason of the 
plaintiff's action against his landlord for a 
declaration as to his right to possession 
and as regards a decree obtained by the 
landlord in Execution Case No. 330 of 1932, 
in pursuance of which the landlord claims 
to have purchased the holding, the subject- 
matter of this suit. 

The facts are that in 1913, there was a 
*transter of a part of the holding to the 
plaintiff which according to the plaintiff's 
case was recognized by the landlord, and 
it is on the footing of that recognition and 
also on the footing that the decree out of 
which the execution case arose was not a 
Tent decree but a money decree inasmuch 
as the landlord hed not joined in that 
action all the recorded tenants, that the 
cabe was argued. Both these questions 
appear to have been decided by the Courts 
below againgt the plaintiff, but the con- 
tention in this Court is that s. 26 (N), 
Bihar Tenancy Act, applies and on that 
footing Le is entitled to the declaration 
which he claims. «lhe first contention 
advanced on ‘behalf of the plaintiff is that 

(1) 631 A47; 160 Ind. Cas 105; 15 Pat. 268; AIR 
1936 P O 49; (1936)0 W N 69; 1936 ALR101:8RP 
O 142;40 OW N 263; 17P L T 25; (1936) M WN 35; 


PO. 225; 70M L J 1057 62 CL J 419,43 L W 336 
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the Judge is wrong in law in placing the 
‘onus upon him (the appellant) for showing 
‘that all the recorded tenants were made 
parties to the action of 1931. But the 
learned Judge in the Court below has 
dealt with the evidence and kas cometo 
the conclusion on the evidence largely of 
the defendants that the recorded tenants 
were joined. That point, therefore, fails. 


We are only concerned with s. 26 (N), 
Bihar Tenancy Act. It is a contention of 
the respondents that the eection is only 
retrospective to the extent of its relating 
to titles which have not been disturbed. 
The argument is that the action of 1931 
having been brought against all the 
recorded tenants, as the Judge in the 
Oourt below has found, he (the landlord) 
obtained a rent decree the result of which 
was that the plaintiff's title was brought 
to an end. The matter can be disposed 
of by asimple question which I think must 
be answered only in one way; the ques- 
tion is, What would have been the position 
had the plaintiff here established quite 
apart from s. 26 (N), Bibar Tenancy 
Act, that he had been recognized by the 
landlord in 1913. The learned Advocate 
appearing on behalf of the respondenis 
frankly admits that if the plaintiff had 
established his recognition he would have 
‘been bound to succeed in the action because 
the decision of the Judge on the other 
«question would have been different, namely 
that the action was an action not against 
all the tenants but only against some, and 
further that the mere fact that he had 
established his title would have disposed of 
any question of the action of 1931 having 
brought the title of the plaintiff to an end. 
‘Another way of approaching the matter 
would be this. It is clear that no person 
other than the persons whoare party to the 
‘suit could be affected by any decree. The 
plaintif therefore could not be affected by 
the decree of 1931 but the mere fact that 
he .was not affected by the decree of 1931 
would not entitle him to succeed in this 
suit unless he could otherwise prove a title. 


Now that leads to the irresistible conclu-. 


sion in my opinion on the decision of their 
Lordships of the Privy Council that the 
plaintif had title by reason of operation of 
‘8, 26 (N). The words relied upon by the 
respondents are : 


“and to ensure that if during those ten years the 
transferee has noh been ejected, he shall have the 
right to remain on the land,” 


‘and it is the contention of the respondents 
‘that the plaintiff has heen “ejected and 
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therefore the decisién of their Lordships 
of the Privy Council will have the limited 
effect which the words of Sir George Rankin 
indicate. But the answer to that is that 
the plaintiff has not been affected; he was 
not a party to the acticn, and if he can 
show that he has a title as well as that he 
was not affected by ihe decree of 1931, it 
would appear that his right of action is 
clearly established. In my judgment for 
those reasons, ihe decision of the learned 
Judge in the Oourt below is wrong and 
must be set aside. Before allowing the 
appeal, I should make a reference to the 
decision of this Court in Muhammad Shajait 
v. Nithali Ram (2), where this very question 
came up before me sitting alone and it was 
referred to a Divisional Bench for determina- 
tion. Mohammad Noor, J. in a case in 
which the facts were not dissimilar from 


those in the present case, stated: 

“In this particular case the defendant landlord 
did not enter into possession of the holding in his 
capacity as landlord having treated it as an aban- 


doned holding,” 
and then goes on to state in effect that 
unless the plaintiff’s title has been extin. 
guished, the plaintiff bringing an action for 
possession as in this case would have the 
advantage of the retrospective nature of 
s. 26 (N) In my judgment the appeal sue: 
ceeds, the decisions of the learned Judges in 
the Courts below are set aside and the 
plaintiff will be entitled to a decree inthe 
form of relief claimed with costs through- 
out. | 

Varma, J.—In answer to the argument 
advanced by Mr. Sambhu Barmeshwar 
Prasad appearing on behalf of the plaintiff- 
appellant, based upon s. 26 (N), Bihar 
Tenancy Act, Mr, Dhanendra Nath Varma, 
appearing on behalf of the respondents urged 


‘as follows: s. 26 (N), does not apply because 


the -rights of the “plaintiff had been extin- 
guished before the section came into force, 
I may mention here tn short some of the 
important facts to clarify the position taken 
up by Mr. Varma. The transfer in favour of 
the plaintiff was in the yéar 1913 of a part 
of the holding. The landlord filed a suit in 
the year 1931 against the tenants who 
according to the findings were in existence 
at the time and purchased the holding on 
June 17, 1932. The present plaintiff filed 
his suit on December 21, 1933. 

Now, Mr. D. N. Varma says that, as 
according to the findings, he obtained a rent | 
decree therefore the rights of the plaintiff 


(2) 18 P L T 345; 169 Ind, Oas. 1000; A I R 1937 Pat 
$87; 10 R P'62; 3 BR 644. 
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were extinguished and therefore s. 26 (N), 
Bihar Tenancy Act, did not apply. But it 
has to be noted that during the pendency 
of the suit the plaintiff applied to be made 
a party but he was not allowed to be made 
a party, and, if this is the only incident by 
which Mr. Varma thinks that the rights of 
the plaintiff have been extinguished, [ am 
afraid it would not help him in the least 
because the right of a person who is not a 
party to a suit cannot be said to be extin- 
guished in a suit between other parties. I 
would, therefore, decree this appeal with 
costs. 


D. Appeal succeeds. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1 of 1938 
March 1, 1938 
COSTELLO AND Lort-W ILLIAMB, JJ. 
Lala GOPINATH—DerrFenpant— 
APPELLANT 
versus 
SALIL KUMAR MITTER—PLAINTIFF 
~-RESPONDENT 

Arbitration—Award—Setting aside of—Submission 
of specific question of law — Parties deciding to 
abide by decision of arbitrator—Court, when entitled 
to interfere—Party should not generally abstain from 
participating in proceedings on ground of irregu- 
larity. Ea 

Where it is alleged that there was a submission 
of a specific question of law, it must besuch that it 
can be fairly construed to show that the parties in- 
tended to give up their rights to resort to the King's 
Oourts, and in lieu thereof to submit that question to 
the final decision of a tribunal of their own. Where 
such is not the case, then the Court is entitled to 
interfere with the decision of the arbitrator. Kelanjon 
Government v. Duff Development Co., (1), distinguish- 


ed. 

It is always dangerous for aparty to abstain from 
taking part in proceedings before an arbitrator om 
the ground of irregularity because the irregularity 
may not be sufficient to upset any award which may 
be made. 


Messrs. S. M. Bos¢and SY. B,Sinha, for the 
Appellant. A 

Mr. Sarat C. Bose and Dr. Sudhis Roy, | 
for the Respondest. 

Lort-Williams, J.—This is an appeal 
against a decision of Panckridge, J. One 
Lala Gopinath demised certain premisés 
known asthe Minerva Theatre to one Salil 
Kumar Mitter. The lease was effected by a 
registered document and is dated Decem- 
per 2, 1933. It was for a period of two years 
from December 1, 1933. Clause 2, suk-cl. (20) 
of the lease provided that : 

“Upon the expiry of the term hereby created or 
other sooner determination and after possession of 
the same is obtained by the lessee, the lessor will 
have the demised premises and the furniture, fix- 
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tures and machineries and things, scenery, dresses, 
stage fitting, etc., examined by a surveyor or other 
person competent to examine the same and any 
defect that may be found therein shall bb made 
good by the lessee...” 


Olause 5 provided that disputes touching 
the construction, meaning or effect of the 
lease or any clause or thing therein con- 
tained or the respective rights or liabilities 
of the parties under the lease or otherwise 
in relation to the premises should be referred 
to the sole arbitration of Lal Ganga Sahay 
of No. 58, Upper Ohitpore Road in Calcutta 
whose decision should be final. It was fur- 
ther provided that the lease should be 
deemed to be a submission,to arbitration 
within the meaning of the Arbitration Act. 
On the same date, an agreementin writing 
was made between the parties which was 
not registered. This provided for the realiza- 
tion of box-office receipts and for meeting 
the expenses of the theatrical business. It 
referred in terms tothe lease, In cl. 8 it 
was provided that an account should be 
taken on the 5th day of every succeeding 
month and the amount of profit found to 
have accrued during previous month after 
meeting all expenses including the rent 
reserved by the lease was to be divided 
equally and one half thereof was to be 
appropriated towards the liquidation of an 
amount due tothe lessor under a previous 
decree and the other half was to be received 
by the lessee : 


“until such time as the whole balanee now dus 
under the said decree dated March 22, 1933, be fully 
paid with interest and costs ” 


Under the terms of the lease, in.the 
ordinary course of events, the tenancy would 
have expired on November 30, 1935. On 
October 17, the lessor inserted an adver- 
tisement in the Statesman, drawing 
attention to the approaching expiration of 
the lease and seeking for another lessee. 
This advertisement came to the notice of 
the lessee, who objected te it, and put 
announcements in other newspapers to the 
effect that the lease would not expire on - 
November 30, and that the lessor had 
no right to grant a new lease as from 


_ December 1. Ou October 23, 1935, the lessee 


wrote a letter to Lala Ganga Sahay com- 
plaining that in spite of demands the lessor 
had failed tocomply with various require- 
ments of the lessee. Paragraphs 1 and 2 
referred to payments which, the lessee 
alleged, were due to him from the lessor: 
the fourth and fifth referred to payment 
of certain costs and to the necessity of 
giving proper receipts for moneys paid in 
part satisfaction of the decree to which I 
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referred. The thi ferred to the notice and possibly a telegram of November 7, 
B GF gin a by the lessor 1935, to show that the lessor appeared 
about the expiration of the lease, which. before Lala Ganga Sahay under protes, 
the lessee alleged, had caused injury tohis but it must be remembered that itis always 
prestige, credit and business. His requires dangerous for a party to abstain from taking 
ped, because they were contrary to the the ground of irregularity because the 
terms of the agreement made between the irregularity may not be sufficient to upset 
lessor and the lessee, under which, as the any award which may be made. On 
lessee alleged, the existing lease could not January 29, 1936, Lala Ganga Sahay made 
expire on November 30 next, as falsely an award saying that he had heard the evi- 
stated in the advertisement. The lessee dence adduced on both sides and consi- 
concluded by saying : dered the arguments advanced by each. 

“I would ask you to arbitrate the above matters He dealt with each of the points raised by 
as early as ‘possible and to give an award with the lessee, and with regard tothe third, his 
costs any damages,” finding was as follows: 

Thereupon Lala Ganga Sahay on Octo “I find that the lease had not expired and will 
ber 25, 1935, sent notices to both parties not expire until the balance of the decretal amount 
fixing October 29, 1935, for a meeting and is fully paid, in view of the agreement, I do not 
on that date there were present Sunderlal Ward any damages. 
who represented the lessor, Salil Kumar Subsequently on April 17, 1937, the 
Mitter and another. We have no informa- lessee wrote again to Lala Ganga Sahay 
tion as to what took place at the meeting. raising a number of other points and asking 
But on October 31, the lessor wrote to him to arbitrate upon them, The only one 
Lala Ganga Sahay saying that he had to whichI need referis that in which the 
received a copy of the lessee’s letter of lessee referred to the clause of the lease 
October 23, 1935, wherein he made certain which gave the lessor the right to appoint 
allegations on the basis of which he invited a surveyor to examine the premises and the 
his arbitration and contended that the exist- fixtures, fitting, ete. These lessee contended 
ing lease could not expire on November 30, that in view of the fact that the Jessor's 
1935. The lessor stated that the lessee agent was living in the demised premises 
was entirely wrong and that in reality there and was thoroughly conversant with their 
were no points for Lala Ganga Sahay’s condition and tnat of the fixtures, fittings, 
determination as arbitrator. After stating ete, the lessor had no right to have the 
particulars regarding the lease, he conti- premises and the fixtures, etc., examined by 
nued as follows: any surveyor. Apparently notice was sent 

“The lease makes no reservation for the extension to the lessor, because on May 19, 1937, 


of the term of the lease beyond two years. The . , . 
agreement to which Mr. Salil Kumar Mitter refers «Messrs. Akhil Bose - oe ki on his 
is subject to the terms of the lease and does not behalf to Lala Ganga Sa ay referring toa 
override or modify the terms of the registered notice dated May 6, and saying inter alia as 
lease. Under s. 92, Evidence Act, no contem- follows : 
poraneous agreement can be proved to add to or “We have to repeat that you have no jurisdiction 
subtract from the terms of a deed which is regis- ; osed reference * and 

5 ; to proceed with the prop our 
tered. A registered deed can only be abrogated or client denies your right to do so.” 
varied by a registered deed and therefore the reli- Further- the writer alleged: that Lala 
ance placed by Salil Kumar Mitter on the agree- urtaer, lug th Sali 
ment for his contention is quite misconceived. Ganga Sahay was COMUGINE with alil 
Therefore there is nothing to arbitrate about the Kumar Mitter and acting in his interests 
a & Rares P Anan pa against the lessor and hat he was inimi- 

’ n ‘yy 

therein for referring any matter to arbitration. cally disposed towards the less xw and was 
Therefore the reference made by. Salil Kumar therefore unfit to arbitrate in any matter 
Mitter is invalid. The other points raised aremore* in which he was concerned. Nevertheless 
aaa of n = adjustment Miley rae Lala Ganga Sahay proceeded to make an 
nothing to do with the terms of the lease. lt is : < . 
«herefore requested that the matter be shelved. award on August 9, 1937, in which inter 
This is merely an” attempt on the part of Salil alia, he held that as 


Kumar Mitter to retain possession of the premises “the lessor’s" agent js a whole time resident in 
beyond the terms of the lease which he is not the demised premises and is intimately familiar 
entitled to do. withthe condition of the theatrical materials and 


, ; oods and the building ..sub-cl. 20 of cl. 2 ‘of the 
Inspite of that letter, it appears that ieee will not have any application at all, that is to 


both parties appeared “before Lala Ganga say, the lessor will not have any right,” ; 
Sahay. There is nothing in the paper-book, under the said sub-clause ta appoint a 
beyond the jetter to which I have referred surveyor, . 
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The application made to the learned 
Judge was to set aside these awards on 
the ground that they were vitiated by 
errors appearing on the face of them, 
namely that it was clear in the first award 
that Lala Ganga Sahay had arrived at his 
decision about the term as a result of taking 
into consideration the unregistered agree- 
ment. It was argued that, as a matter of 
Gonstruction, that procedure was wrong 
because such an agreement could not be 
used to modify the terms of the registered 
lease. With regard to the second award, it 
-was clear, in view of the terms of the docu- 
ment itself, that the mere fact that the 
lessor had an agent living on the premises 
could not be held to deprive him of rights 
which were specifically given to him under 
the terms of the lease. The learned Judge 
found in favour of the lessor upon both 
these points. But it was argued that 
although the Oourt will generally set aside 
an award for an error of law apparent on 
the face of it,an exception is made where 
the question of law involved has been 
specifically referred by the parties to the 
arbitrator, and the learned Judge was 
referred to the case in Kelantan Govern- 
ment v. Duff Development Co, (D. Upon 
the authority of that case, he came tothe 
conclusion that where, as in the present 
case there was an arbitration clause in 
general terms which included a submission 
to refer to arbitration questions touching 
the construction, meaning or effect of the 
document itself or any clause or thing 
contained in it or the respective rights or 
liabilities of the parties under it or other- 


GOPINATH V. SALIL KUMAR MITTER (GOAL) 


17910 


in general terms would be sufficient. ` But 
Lord Parmoor left the point undecided and 
Lord Trevethin definitely disagreed „with 
the Lord Chancellor. Moreover, the case 
cannot be accepted as a binding decision in 
favour of such a contention, because beyond 
making the submission in the arbitration 
clause, the parties being unable to agree 
upon an arbitrator, had both asked the 
Government to appoint an arbitrator. And 
when that had been done, both parties 
delivered pleadings in which they submitted 
specific points of law for the arbitrator to 
decide. So that,in that case, the parties 
had voluntarily referred specific ‘points of 
law for the consideration óf the’ arbitrator, 
in addition to the submission to arbitration 
contained in the arbitration clause. Inspite 
of those facts it was Lord Trevethin's opinion 
that there was in that case no submission 
of aspecific point of law for the considera- 
tion of the arbitrator within the meaning of 
the rule. 

In the present case, the facts which are 
alleged to indicate submission by the parties 
of a specific point of law for the considera- 
tion of the arbitrator are much fewer in 
number and less in weight than in the 
case to which I have referred. Lord 
Trevethin stated in his judgment that 
where it is alleged that there was a submis- 
sion of a specific question of law, it must 
be such that it can be fairly congtrued to 
show that the parties intended to give up 
their rights to resort to the King’s Courts, 
and in lien thereof to submit that question 
to the final decision of a tribunal of their 
own. In face of the facts in this case and 


wise in relation to it, it was unnecessarye the letters to which I.have referred, . it 


that the parties should refer any specific 
point of construction to the arbitrator in 
order to bring the case within the exception 
to which I have referred. The learned 
Judge was of opinion that it was not neces- 
sary that a reference of the specific 
point of law should be formulated in a 
submission ad hoe &éxecuted by both 
parties, and he held that the submission 
contained in the arbitration clause in the 
lease was sufficient without any further act 
of submission on the part of either of the 
parties. 


In my opinion, that is not the effect of 
the decision in that case. It is true that 
the Lord Chancellor, Viscount Oave, used 
words which, at first sight, would seam to 
indicate that he thought that a submission 


(1) (1923) A O 395; 92 LJ Oh, 307;129 L T 356; 67 
BJ 437; 39 T L R 337, 
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cannot possibly be contended ‘that the 
lessor agreed to refer either specific or 
‘in fact any points of law for the con- 
‘Sideration of Lala Ganga Sahay, or that 
there is anything to show that he intended 
to give up his rights to resort finally 
to the King’s Courts regarding such. points 
of law as have been discussed in the present 
ase. - : 

The result is that in my opinion the 
present cage does not come within the 


* exception to which I have referred, and 


this Court is entitled to interfere with the 
decision of the arbitrator. Further I am of 
Opinion that the arbitrator's decision on 
both points was wrong and that the errors 
committed by him appear on the face 
of the awards which he madè. For these 
reasons, the appeal must be allowed with 
costs, to the .extent that cl. 3 of ‘the 
award dated January 29, 1936, and cl. -5 
e 
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of the award dated July 14, 1937, are set 
agidė. i 

Costello, J.—I agree. 


Dee Appeal allowed. 
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PATNA HIGH COURT 
Oivil Appeal No. 179 of 1936 
March 22, 1938 
JAMES AND OHATTERJI, JJ. 
MAKHAN SAHU AND OTAERS— 
APPELLANTS 


veTSUSs 
Musammat BIBI KAMRUN NISSA AND 
OTHERS—RKESPONDENTS 

Civil Procedure Code, (Act V of 1908), O. XXXIV, 
r.6—Properties sold in execution of prior mortgage 
decree, again directed to be sold—Properties not 
available—Personal decree, if can be asked for, by 
subsequent mortgagee decree-hoider, 

The conditions under which a personal decree 
may be asked for, under O. XXXIV, r. 6, Civil Pro- 
cedure Code, are equally satisiied if the properties 
directed by the mortgage decree to be sold are no 
longer available. It will be most unreasonable to 
hold that the mortgagee deciee-holders before they 
can apply under O. XXXIV,r. 6, must go through 
the farce of selling the mortgaged properties, 
though the properties have ceased to be available 
to them by reason of being sold in execution of a 
mortgage decree obtained by a prior mortgagee. 
They. can.apply under r. 6, without doing so. “The 
failure on the pait of the mortgagee decree-holders 
to exercise. the right of redeeming the prior 
mortgage,.a right which they are not bound to 
exercise does not debar them from asking for a 
personal. decree. Adhar Chandra Nasker v, Barn- 
wamoyt Dasi (1), Jeuna Bapu v. Parmeshwar 
Narayan Mahtha (2) and Gagarnath Mahapatra v. 
Lokenath Suiul (3), relied on. 


CO, A. from the original decree of the Sub- 
Judge, Muzaffarpur, dated February 5, 1936. 

Mr. A. K. Mitter, for the Appellants. 

Messrs. S: M. Mullick and S. A. Khan, 
for the Respondents. 

Chatterji, J.—This is an appeal against 
an: order refusing. a personal decree under 
0O. XXXIV,r. 6, Civil Procedure Crde. The 
plaintifs obtained a preliminary mortgage 
decree on dune lò, 1934, on the foot of 
three mortgages. The decree was made 
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Rs. 600 only. As this amount was far 
short of the decretal amount, the plaintiits 
made an application under O. XXXIV, r. 6. 
The objection taken on behalf the defendants, 
was that under the terms of O. XXXIV, r.6, 
it was incumbent upon the plaintifs to 
exhaust the mortgaged properties before 
they could apply under that Rule. ‘This 
objection has been accepted by the learned 
Subordinate Judge who has rejected the 
appheation. Hence this appeal. 

The question for decision in this appeal 
turns on the interpretation of O. XXXIV, 
r. 6, Civil Procedure Code. Apart from any 
decisions it sezms to me that it is quite 
plain upon a true reading of this Kule 
that the conditions under which a personal 
decree may be asked for are equally 
satisfied if .he properties directed by the 
mortgage decree to be sold are no longer 
available. It will be most unreasonable 
to hold that the plaintiffs before they can 
apply under O. XXXIV, r. 6, must go 
tarougn the farce of selling the mortgaged 
properties, thougn the properties have 
ceased to be available to tnem. Tne 
point is covered by authorities and [ 
should in particular refer to the decision 
in Aadhar Chandra Nasker V, Sarnwamoyt 
Dasi (1), where on similar facts it was 
held that: ; 

“Where in a mortgage suit by a pune mortgagee, 
a final decree for sale was passed underO. XXXIV, 
r. 5, Civil Procedure Code, but before that decree 
could be executed, another decree was obtained 
by a prior mortgagee in execution of which the 
mortgaged properties were sold in satisfaction of the 
debt due to the prior mortgagee and thereupon the 
puisne mortgagee applied for and obtained a personal 


decree under O. XXXIV, 1,6, the Court had jurisdic- 
tjon to pass the decree under O, XXXIV, r. 6,” 


This is based on the Privy Council decision 

in Jeuna Bapu v. Parmeshwar Narayan 

-Mahtha (2), in which, however,the precise 
question for consideration was whether a 

personal decree could be validly made and 

embodied in the mortgage decree itself, 

and if so, how it was to be executed. 

Reference may also be made to the decision 


final on December 16, 1934. The lrst twoe of this QOourt in Gageath Mahapatra 


mortgages were in respect of the same 
property and the third was in respect of 
two other properties. Between‘ the pre 
liminary decree and the final decree, all 
these properties excepting one covered by 
the third mortgage were sold in execution 
of a prior morigage decree. ib is not 
disputed that there were no surplus pro: 
ceeds of thgt sale left. The plamurtis 
executed their decree against the remaining 
property not affected by the prior mortgage 
decree and, we are toid, it was sold tor 


e 


y. Lokenatn Sukul (3), which lays down 
that where a mortgagee decree-holder has, 
in execution of his decree sold some of 
the properties but has not realized sufficient 


(1) 32 O W N 1160; 117 Ind. Cas, 53% A I R 
1929 Oal. 121; Ind. Rul. (1929) Oal, 514. 

(2) 47 O 370, 49 Ind. Oas. 620: A IR1918 P O 
159; 36 M LJ 215; 17 A LJ 207; 23 O W N ayu; 25 
M L T 275; 29 O L J 143; 2i Bom. L R589; 10 
` w 26; dyt M W N 347; 12 Bur. L T 80 


3 P L J 106; 61 Ind. Cas. 635; A I R 1941 Pat, 
49; 2 Pat. L T 736, 
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to pay off the amount -due, and is unable 
to sell the remaining properties by reason 
of their being situated in a State which 
will not execute the decree of a British 
Indian Court, the decree-holder is entitled 
to a personal decree against the judgment- 
debtor. In the present case the prior 
mortgagefdecree amounted to about Rs.50,000 
and the properties were sold for the same 
amount. So it would have been absolutely 
useless for the plaintiffs to cell those pro- 
perties again in execution of their own 
decree. The learned Subordinate Judge 
considers that it was their duty to redeem the 
prior mortgage and as they did not do so, 
it was for their default that the mortgaged 
properties were sold and thus ceased to be 
available to them. This view is entirely 
wrong. No doubt the plaintiffs as sub- 
sequent mortgagees had the right to redeem 
the prior mortgage but it will not be correct 
to say that they were bcund to do so. If 
they thought that redemption would not be 
of any advantage to them, they were quite 
at liberty not to exercise their right. The 
failure on their part to exercise this 
right in the present case does not, in my 
opinion, debar them from asking for a 
personal decree. 

It is pointed out by the learned Advocate 
on behalf of the respondents that though the 
suit was based on three mortgages, the decree 
that was passed was for the consolidated sum 
due on all the mortgages, and it is urged 
that inasmuch as the first mortgage bond 
was beyond six years of the suit, the decretal 
amount cannot be split up so as to give 
relief to the plaintiffs on the basis of 
the other bonds. This contention i 
without any substance. In the plaint 
separate account was given and it will 
be an easy matter of calculation as to 
what amouht would ke due on the 
two mortgages which were within six 
years. From the amount so found due, 
the sum which has already been realised 
by the plaintiffs by sale of one of the 
mortgaged properties will be deducted and 
a personal decree “will be passed for the 
balance. As the amount has not been 


determined, the matter will be sent back | 


to the Subordinate Judge. The decree, 
however, cannot exceed Rs. 12,000 because 
the appellant before admission of his 
appeal relinquished bis claim to a larger 
amount. There is anotHer small point. It is 
pointed out that the original mortgagor 
is dead and the application under O. XXXIV, 
y. 6 is directed against his heirs and, 
therefore, they cannot be personally liable. 
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The decree will direct that the amount will 
be realizable from the assets, if any, left 
by the mortgagor. The appeal is, therafore, 


allowed with costs throughout. K 
James, J.—I agree. 
D. Appeal allowed. 


anata Aa gan anan an adani 


LAHORE HIGH COURT 
First Civil Appeal No. 256 of 1937 
April 28, 1938 
ADDISON AND DIN Mouammap, JJ. 
Sardar ZORAWAR SINGH AND OTAERS— 
PLAINTI FFS~~APPELLANTS 
versus e 
JASBIR SINGH anv OTABRS—DEFENDANTS 


— RESPONDENTS 

Punjab Pre-emption Act (I of 1913), s. 22 (5) (bj— 
Time once fixed, if can be extended — Interpretation 
of Statutes—Intention of legislature — Pre-emption 
—Ezxercise of powers by Court in legitimate manner— 
Interference by Court of appeal, 

Had the Legislature intended toempower the Court 
to extend time under sub-s. (5) (b) of 8.22, Punjab 
Pre-emption Act it would have conferred this power 
in explicit terms as it had done in sub-s. (4). The 
omission cannot be due to inadvertence as the Legis- 
lature was alive to the importance of the question. 
Consequently the Oourt has no power to extend the 
time once fixed by it under sub-s. (5) (b) of s. 22. 
Narsingh Dass v. Ghulam Nabi (1) and Chanda Singh 
v, Ismailji (2), referred to. 

The Legislature mast be intended to mean what 
it hasplainly expressed, and consequently there is 
noroom for construction. It matters not in such a 
ease what the consequeaces may be. Where by the 
use of clear and unequivocal language capable of 
only one meaning, anything is enacted , by the Legis- 
lature, it must be enforced, even though it be absurd 
or Mischievous, The underlying principle is that 
the meaning and intention of a statute must be collect- 
ed from the plain and unambiguous expressions used 
therein rather than from any notions which may be 
entertained bythe Court as to what is just or 
expedient, 

Ina case of pre-emption where artificial rights 


e brought into existence by the Legislature are used 


to defeat the legal rights of persons dealing with 
property, no equities are involved and if a Court 
exercises its legitimate powers in a legitimate manner, 
a Court of Appeal would be loath to interfere unless 
x strong or cogent reasons exist justifying inter- 
erence. 


F. O. A. from the decree of the Sub- 
J rep First Olass, Rawalpindi, dated March 

» 1937. 

. Messrs. Mehar Chand Mahajan and R L. 
Chawla, for the Appellants. l 

Messrs, Badri Das, Harnam Singh, 
Shamair Chand, Sain Das Bhagat and Dey 
Raj Sawhney, for the Respondents. 

Din Mohammad, J.—The only question 
involved in thie appeal is whether the 
order of the Court below dismissing the 
plaintifis-appellants’ suit for pre-emption 
for non-compliance with an order made 
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under s. 22 (5) (b) is legally maintainable. 
The facts are these. Rai Bahadur Buta 
Singh died on September 5, 1920.. He was 
succeeded by his four sons, Harnam Singh, 
Jaidev Singh, Atma Singh and Hardial 
Singh. Of these Harnam Singh died on 
November 28, 1923, leaving him surviving 
a son, Jasbir Singh. On June 1, 1929, the 
property belonging to Jasbir Singh and 
his three unc)es mentioned above was placed 
under the superintendence of the Court of 
Wards. The Court of Wards by three 
different transactions, one of which was 
completed on September 18, 1933, and the 
other two on May 18, 1934, transferred a 
considerable grea of land to Sardarni Karam 
Devi, widow of Rai Bahadur Buta Singh, 
for Rs. 1,837,000 in all. Thereupon the four 
sons of Jaidev Singh instituted a suit for 
pre-emption on the ground of relationship 
with the wards on whose behalf the Oourt 
of Wards had effected the transfers. Prior 
to the institution of the suit the land in 
question appears to have been transferred 
to more than 200 persons, all of whom were 
impleaded as defendants in the case, 

Under s. 22 (1) the plaintiffs were 
required to give security for the payment 
of the entire sum stated above and they 
produced one Ram Chand Chadha as a 
surety on their behalf and his security 
bond was accepted by the Court. On June 
19, 1936, Sardarni Karam Devi, who had 
been impleaded as a defendant in the case, 
made an application under s. 22 (5) (b) 
pointing out to the Court that the security 
furnished had become insufficient inasmuch 
as Ram Chand had gone on the verge of 
insolvency and praying that the plaintifis 
should be called upon to furnish fresh secu- 
rity, It was further prayed that in view 
of the circumstances of the case and the 
“doubtful value” of the security bonds, an 
order should be made requiring the plaint- 


iffs to depcsit in Ovurta sum equal to` 


one-fifth of the value of the property in 
suit. The plaintifis putin their reply on 
July 13, traversing the allegations made 
by Sardarni Karam Devi. They, however, 
expressed their willingness to furnish fresh 


security if so required, at the same time: 


resisting the prayer for cash deposit. ‘I'he 
case dragged on for some time and even- 
tually on February 11, 1937, the Court 
made an orderthat fresh security should 
be given on February 18. Ona February 
14, the plaintjfiS made an application 
asking the Oourt to extend the period’ for 
furnishing security. Tnis application came 
for hearing on February 18, when it 
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was resisted by Sardarni Karam Devi and 
Sardaroi Sant Kaur who was a rival 
pre-eemptor. The Oourt after hearing 
arguments on the question refused to, 
extend the time prayed for and dismissed 
the suit for non-compliance with its 
order under s. 22 (5) (6). Hence this 
appeal by the plaintiffs. 

Counsel for the appellants has contended 
that the Court below was authorized in 
law to extend the time and that its deci- 
sion that it was notso authorized ‘is con- 
trary to law. He has relied in this con- 
nection upon Narsingh Dass v. Ghulam 
Nabi (1) and Chanda Singh v. Ismaily 
(2) but in our view these judgments are of 
no use to him in this matter, inasmuch 
as whatever the interpretation that could 
be put on the old provisions of law, here the 
question is howto interpret the amended 
law which came into existence in 1913, 
presumably on account of the two Judgmants 
referred to above. It may be remarked that 
prior to the enactment of the Pre-emption 
Act, I of 1913, which is nowinforce, Act 
II of 1905 laid down the law relating to 
pre-emption in the Punjab. Under s. 19 
of that Act the Court was empowered 
to require the plaintiff to furnish security 
or to make a cash deposit within such 
time as was fixed by it. Subsequent to 
the enactment of that statute, a question 
arose as to whether the Court was em- 
powered to extend the time so fixed, if 
the plaintiff had not been able to comply 
with the order of the Court within the 
fixed time. In Narsingh Dass v. Ghulam 
Nabi (1) a Division Bench of the Punjab 
Ghief Court composed of Johnstone and 
Rattigan, JJ. held that it could under certain 
circumstances. A similar rule was laid 
‘down in Chanda Singh v. Ismgilji (2) in 
a suit which had obviously been instituted 
prior to 1913. In 1913 the law as to the 
making of deposits and filing of securities 
was amended along with the general amend- 
ment of the statute*and s. 22, Pre-emption 
Act then replaced s. 19, eln sub-s. (4) of 
s. 22, a clear authority was conferred upon 
the Court by the insertion of the words 
“or within such further time as the Court 
may allow.” In the course of that amend- 
ment, a fresh provision of law was added in 
the shape of sub-s. (5) (b) providing for 
those cases where the security furnished had 
become void or insuficient. In that case 


(1) ee R 1909; 3 Ind. Oas, 605; 129 P W R1909; 144 
L R 190: 


(2)75 PR 1913; 18 Ind. Oas. 453; 46 P W R 1913; 
95 P LR 1913, 
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the words used were ‘within a time to be 
fixed by the Court” and the other words 
referred to above, viz. “or within such 
further time as the Court may allow” which 
*had been deliberately inserted in sub-s. (4) 
on account of the two judgments referred 
to above, were not repeated. The conclu- 
Bion is obvious thatthe intention of the 
Legislature was not to confer the power of 
extending time in the latter case as it 
was in the former and that consequently 
no Court can arrogate to itself the power 
which does not vest in it by virtue of any 
clear provision of law. It is a well-recogniz- 
ed canon of interpretation that: 

“The Legislature must be intended to mean what 
it has plainly expressed, and consequently there 
is no room for construction. lt matters not in 
such a case what the consequences may be. Where 
by the use of clear and unequivocal language 
capable of only one meaning, anything is enacted 
by the Legislature, it must be enforced, even though 
it be absurd or mischievous. The underlying 
principle is that the meaning and intention of a 
statute must be collected from the plain and 
unambiguous expressions used therein rather than 
from any notions which may be entertained by the 
Uourt as to what is Just or expedient. (Maxwell on 
the Interpretation of Statutes, pp. 3 and 4.)” 


Had the Legislature intended to empower 
the Court to extend time under sub-s. (5) 
(b), it would have conferred this power in 
explicit terms as it had done in subcrs. (4). 
Tne omission cannot be due to inadvertence 
as the Legislature was alive to the import- 
ance of the question. We have no hesita- 
tion in holding therefore that the Court 
below had n» power to extend the time 
one fixed by it under sub-s. (5) (b) of s. 22. 
The only question that now falls for deter- 
mination is whether the time fixed by thp 
Gourt for filing the security was so unrea- 
sonably inadequate as to justify our inter- 


ference on that ground. We have already. 


stated above that the insufficiency of the 
security furnished by the plaintiffs was 
brought to their nofice through Oourt as 
far back as June 1936 and although the 
plaintiffs repudiated the allegation of in- 
sufficiency mada against Ram Chand, they 
knew, or with little diligence could have 
known, full well as to what his tinancial 
position was and they had at least eight 
months within which to prepare themselves. 
for the contingeacy that was sure to arise. 
They cannot therefore complain that they 
were tuken by surprise or thatthe Oourt 
was unduly harsh in allowing them only 
one week within which to furnish a” fresh 
security. In a case of pre-emption, where 
artificial rights brought into existence by 
the Legislature are used to defeat the legal. 
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rights of persons dealing with property; no 
equities are involved and if a Subordinate 
Court exercises its legitimate powers.in a 
legitimate manner, a Oourt of Appeal would 
be loath to interfere unless any strong or 
cogent reasons exist justifying interference 
and it is obvious that there are no such 
reasons in this case. We accordingly main- 
tain the order of the Oourt below and: 
dismiss this appeal with costs. 
D. Appeal dismissed. 


PATNA HIGH COURT 
Civil Revision Petition No. 32 of 1938 
February 4, 1938 
Wort, J. 
Mahanth RAMKESHWAR DAS—Puatntires. 
—~ PETITIONER 


versus 
BALDEO SINGH—UVgrenvant—Opposite 


PARTY l 

Civil Procedure Code(Act V of 1908),0. XXXIX,, 
r. 1—Decree-holder in execution selling property and. 
taking possession—Application in same Court for 
injunction restraining decree-holder from taking 
possession, tf maintainable. 

It is impossible to contend that the person who 
has got a decree and is entitled to execute it, can 
be said to be wrongfully selling in execution be- 
cause some other person has brought an action: 
through which he hopes to succeed in getting pos- 
Session of the property which is being sold. More- 
over, in India an injunction when issued is issued 
against an individual prosecuting his case in a 
Court. There is no method ia ladia by which an 
injunction could be directed toa Court in contra-. 
distinction to the persons or parties prosecuting. 
their litigation in that Court. Where, therefore, a. 
decree-holder in execution has sold property and 
taken delivery of possession, an application to the 
same Gourt in. which the execution is being taken 
out for injunction restraining the decree-holder 
from taking possession, is not maintainable, 
Dhuronidhur Sen v. Agra Bank, Ltd, (1), relied on. 

O. ki. P. from an order of the District. 
Judge, Gaya, dated December 20, 1937. 


Mr. Girja Nandan Prasad, for the Pati- 


tioner. 


Mr. C., P. Sinha, for the Opposite Party. 

Order.—Tnis appeal is directed against 
“the order of the District Judge -allowing an 
appeal against the decision of the Subpurdi« 
nate Judge wno had granted an injunction 
restraining the respondent who opposes tus 
rule from taking delivery of possession. 
We are notin the least conzerned wiih ine 
facts of the case excepting to state that tile 
respondent had had a decree under wuica 
he was entitled to sell and take delivery of 
possession, waich he did. I'am informed 
at the Bar that the interim injunction 
granted by this Oourt was granted after 
delivery of possession had been actually 
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effected. Although that may be so, I think 
with§ut some very definite knowledge on 
that point, it would be unsafe to decide this 
case on that question. I take a very strong 
view of this matter, because it always 
seems tome that it is impossible to contend 
that the person who has got a decree and is 
entitled to execute it, can be said to be 
wrongfully selling in execution because 
some other person has brought an action 
through which he hopes to succeed in 
getting possession of the property which is 
being sold. 

But there seems to be othar matters 
which stand*in the way. The plaintiff- 
petitioner before me refers to the new pro- 
vision added under r. } of O. XXXIX, to 
the effect “no such temporary injunction 
shall bs granted if it would contravene the 
provisions of s. 56, Specific Relief Act.” It 
is said that it does not come into operation 
until the first day of this year. It may have 
been necessary to incorporate this rule in 
order to bring it to the notice of the sub- 
ordinate Courts, but the Proviso added 
nothing tothe law governed by the Specific 
Relief Act, and whether the Proviso had 
been added to O, XXXIX,r. 1 ‘or not, tne 
position wuld have been the same. This can 
be seen from the decision of a Full Bench 
of the Calcutta High Court in Dhuronidhur 
Sen v, Agra Bank, Lid, (1), where a point 
was discussed which, in my judgment, is 
relevant in this case. Section 56 (b), 
Specific Relief Act, provides that: 

“an injunction cannot be granted tosay proceedings 


in a Court not subordinate to that from which the 
Injunction is sought." 


_ [n this country an injuntion when issued 
18 issued against an individual prosecuting 
his case in a Court; and, if an injunction 
were granted in this case, it was an injunc- 
„tion granted against the litigant and not 
against the Court. There is no method in 
India by which an injunction could be 
directed toa Court in contradistinection to 
. the persons or pariies prosecuting their 
litigation in that Qourt. The Court ia the 
present case in which execution was being 


taken out wasthe Court of the Subordinate - 


Judge. The application for this injunction 
was made in the same Court, and in my 
oOpipion, the application would not lie. In 
support of that view I would refer to the 
decision in Dhuronidhur Sen v. Agra Bank, 
Ltd. (1), to which I have already made 
reference. It is true that the Judge in 
the Court belaw has come to the conclusion 
on one partof the case that on the balance 


(1) 4 O 380; 3 O L,R 421, 
Molo & 16 | | 
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of convenience the injunction might have 
been granted. It is impossible to say that, 
that is his conclusion, having regard to the 
Judge's statement in the last part of his 
judgment to the effect; “But the status 
quo has already been altered by the sale 
and in those circumstances an injunction 
could not be granted. o, l 

There is no question of jurisdiction aris- 
ing in this application, although I have 
discussed certain points which might have 
arisen in the case and which to some extent 
are relevant for the purposes of my de- 
cision. The Rule must be discharged; 
hearing fee two gold mohurs. 

D. Rule discharged. 


anaa aa a 


CALCUTTA HIGH COURT 
Suit No. 203 of 1905 
March 1, 1938 
AMERR ALI, J. 

O. A. STEVENSON 


versus 
SHAHZADI BEGUM MAHMOODI ano 
OTHERS 
Receiver—Discharge — Appointment of Oficial 
Receiver to manage mining estate —His incapacity to 
manage estate properly and to deal with ‘statements’ 
regarding royalty submitted by one of most tmport- 
ant lessees— Receiver held should be discharged and 
Chartered Accountant be appointed Receiver tn his 


ace, 

An Official Recaiver was appointed to take charge 
of certain leasehold mining property. An applica- 
tion was made by the beneficiaries of the property: 
(i) that the estate had not been devolved; (2) that 
the estate was not being efficiently administored, 
i. @, want of activity and want of system; (3) 
that the Official Receiver had not and was not 
collecting the amounts properly due to the _estate. 
The Court called fora report from the Official Re- 
ceiver but in that repors the Receiver Aid not die- 
close the tiue position to the Oourt. The Official 
Receiver was not capable of dealing with  ‘sfate- 
ments’ regarding, royalty, submitted by onc of ths 
most important lessees of the ostate. He, however, 
made no attemptto deal with them and ignored the 
whole problem. He was not capable of extricating 
ahe estate from the position which if occupied or 
of dealing efficieatly with the situation: 

Held, that upon the facts it would be wrong to 
allow the management to continue in the hands of the 
Receiver. The official Receivers legal knowledge was 
not of any advantage in dealing with the property. 
The Receiver should, therefore, bə discharged and 
a Obartered Accountant be appointed in his place 
ag a Receiver, 


Judgment.—In 1905 the Oificial Recei- 
Ver wag appointed, at the instance of 
Prince Bokhtyar Shah's creditors, to take 
charge of his leasehold property, the Dal- 
bhum Mining Estate, consisting of some 
1,100 square miles of property in phe Singh: . 
bhum District. The Official Receiver was 
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‘from the said estate, to pay off the credi- 
tors and restore the property to Prince 
oukhtyar Shah orhis heirs. In these pro» 
ceedings the latter have been referred to as 
beneficiaries. They are in a position ana- 
logousto mortgagors. In 1922 the balance 
of the creditors’ claim together with in- 
terest was ascertained at the figure 
3,86.785-9-7. The matter first came to my 
notice by an application by one of the 
beneficiaries, Prince Kamgar Shah, on 
June 21, 1937. The main points raised on 
that occasion by the beneficiaries may be 
summarized as follows: (1) that the estate 
had not been developed: (2) that the estate 
was not being efficietly administered, 3. e. 
want of activity and want of system; (3) 
that the Official Receiver had not and was 
not collecting the amounts properly due to 
the estate, in particular, from the most 
important lessee, the Indian Copper Cor- 
poration. 

Substantially the same points are raised 
by the petitioner in the present application. 
Iwas unable, from the information given 
tome by Counsel on behalf of the Receiver, 
to obtain a clear idea of, nor had I time to 
go fully into, the matter. Therefore on 
June 30, 1937, 1 made what might be 
called an interim order. By this I called 
for a report from the Official Reciever. 
This was supplied, July 1, or August 1937. 
This report did not appear to me to con» 
tain all the information to be expected. At 
p. 7 the Official Receiver appeared to 
suggest that the prospects of this estate 
are hopeless. At the bottom of that page 
he dealt with the minimum rents in ¢ 
manner which told one very little. How 
little it told one, or rather how much was 
concealed from one, has only now become 
apparent. Atthe top ofp. 8 is the follow- 
ing statement: 

“In this connection I may mention that recently 
some facts have come to my knowlédge regarding 


the payment of the dues of the Indian Copper 
Corporation, Limited, to this estate.” 


It was definitely ‘stated to me by Counsel 
that until “the facts which had come 


recently to the knowledge of the Official. 


Receiver” (i. e. the information given by 
Kamgar Shah) the Official Receiver was 
under the conviction that only dead rents 
were realizable. During the hearing of 
Kamgar Sh :h’s application I expressed the 
opinion that to deal with this estate a per- 
gon with qualifications other than those of 
the Official Receiver himself or of any per- 
son of his staff were required, i. e a Ohar- 
tered Accountant with experience in this 
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branch of work. I probably suggested a 
name. On the present application theemain 
Points raised by the applicant, one 6f the 
creditors, and the beneficiaries who sup- 
port him, are the same as those preferred 
on the previous occasion. 

To particularize, see Kamgar Shah's 
affidavit; para. 28; “Except for Bird & Co. 
Ltd, 1936, all other lessees paying dead 
rent.” Para, 29 suggests Official Receiver 
has not taken steps to examine the books. 
Para. 30: Indian Iron Steel Oo., Ltd., working 
heavily witbout lease and without paying 
royalty. 

The affidavits on behalf ofe the Official 
Receiver have been sworn by one Ram 
Prosad Banerjee, a clerk in the Official 
Receiver’s Office. Heisa young man said 
to be 30 years of age and to be receiving a 
salary of Rs. 50. The cutstanding points in 
Ram Prosad's affidavit are as follows: 
(1) The amount now due to creditors is 
stated at p. 5 at the figure 2,20,057. Com- 
ment: (This apparently does not include 
interest as to which see below). (2) Dead 
rents: This is the most important point, 
para. 4 (f) of the affidavit: 

“They (the I. O. ©.) paid the minimum royalty 
until 1936. None of the beneficiaries ever suggest- 
ed that the Oompany was liable to pay more than 
the minimum royalty, As soon as Kamgar Shah 
brought to my notice that 5 per cent. of the net 
profits exceeded the minimum royalty, the Officia 
Receiver wrote to the Company, ete, etc.’ 

With this should be read the letter 
of the Official Receiver of July 9, 1937, 
p. 4, Kamgar Shah’s affidavit: 

“As regards the methods for checking the royal- 
ties, I have to state that I have followed the pro- 
cedure of my predecessor-in-office. As soon as ons 
of the beneficiaries brought the Indian Copper 
OCorporation’s matter regarding the payment of 
their royalties to my notice, I have taken steps to 
realize the same," 

(3) The above introduces the matter of 
checking royalties. (Comment will follow). 
(4) It is asserted (p. 12 of Ram Prosad's 
affidavit): * 

“That this particular estate is not a peculiar 
estate nor does it require anything extraordinary. 
On the contrary, it is only a case of taking and 
checking accounts of the various lessees that are 
working and realizing rents and royalty.” 


In Ram Prosad’s second affidavit, paras. 5, 
7 he asserts that the Otficial Receiver 
“always called upon the lessees for accounts 
of realizations” (Comment will follow.) (9) 
On this occasion again (see Ram Pro- 
sad’s second affidavit) the Official Receiver 
appears to have been pessimistic (see top . 
of p. 2). It is nob wholly consistent with 
the impression conveyed from the state- 
ments at the top of p. 5, first affidavit, as. 
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to the amount now due. At one place only 


in Ram Prosad's first affidavit is there an 
indication of what has ultimately emerged, 
the three lines at the top of p. 9. 

I refer here to two points made by Mr. 
B. O. Ghose in argument: first, that if my 
view as to management is correct, the 
Official Receiver should not be appointed 
Receiver of any mining estates. To this 
I shall reply later. The second point re- 
iterated and pressed was to the effect that 
under the terms of the leases the Official 
Receiver was not entitled to make enquiries 
ag to the amounts of royalties and that he 
was bound by the figures in the Companys 
balance sheets and published accounts. 
With regard to this I was read by Counsel 
a passage from one lease and I was told by 
Counsel] on instructions given in Court that 
this was the main lease and that all arein 
the same form. 

I pointed out that this attitude was 
firstly inconsistent with certain statements 
in the affidavit as to checking the accounts 
and not easily reconcilable with the belief 
‘that the Company was working at a loss, 
Secondly that it would be most unlikely 
that the Company would refuse jaforma- 
tion or to allow facilities for inspection. At 
a later stage, after matters which I shall 
now set out, I asked the deponent, Ram 
Prosad, specifically whether it was correct 
that the Official Receiver and he himself 
were, until 1937, never aware that more 
might be due from the Indian Copper Oor- 
poration than the dead rent. He persisted in 
stating this to be the case. I now come to 
what is perhaps the most surprising thing 
of many surprising things in this affair, 
namely the affidavits and statements on 
behalf of the creditors opposing the applica- 
tion and supporting the Official Receiver. 

The first affidavit I deal with is that of 
Mr. Mealing, a Director of Messrs. Andrew 
Yule, the Managing Agents of the Midna- 
pore Zamindary Co., Ltd., creditor to the 
extent of about one lakh. The points are: 
(1) p. 3, Pessimism: Mr. Clough for the 
creditor was the only Counsel asking forsale 
on the ground tbat the position is hopéless. 


This creditor’s position is somewHat differ- ° 


ent from that of the others. It is possible 
that owing to its connection with other 
concerns through its managing agents, it 
might be able in some way to recoup itself 
for the loss incurred in obtaining a small 
dividend on sale. The estate was put up for 
sale in 1934 on the basis that all the lessees 
were working ata loss aad that only dead 
rents were paya ble. 
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The second point: Confidence in the 
Official Receiver’s Office (para. 11): 

“I submit that the papers and records in the 
offics of the Official Receiver will show the methodse 
followed by the Receiver for ascertaining the correct 
amount of royalty. (The wording is curious )” 

The third point: Efficient management, 
advertisement for tenders, etc., best me- 
thods. Comment: In point of fact adver- 
tisements were only issued on one occasion 
in 1934. As to methods of checking, the true 
facts will appear from what follows: Anu- 
kul Chandra Mukherjee does not want to 
sell, “the position is not hopeless”, and he 
does not desire a change of management 
or any furthér assistance for the Official 
Receiver, Para. 8 reads as follows: 

“As soon as the present Official Receiver came to 
know that more money is due to the estate than 
what has been paid by the Indian Copper Corpora- 
tion, he at once took steps. (Wording curious.)” 

‘Paragraph 11, bottom: 

“I submit the Official Receiver should at present 
refrain from disclosing any further facts which 
may be prejudicial to the interests of the estate. 
(Wording still more curious,)”’ 


Next ig Gopal Krishna Banerji who con- 
siders (para. 5) that the estate is capable 
of paying off the creditors and who wants 
a geological expert. He considers the Offi- 
cial Receiver essential as “an experienced 
lawyer,” having regard to the pending suits 
by the superior landlord. Counsel for these 
deponents or some of them seemed anxious 
to impress the Court with the fact that 
only a portion of the profits of the Indian 
Copper Corporation is attributable to leases 
from the estate and generally contended 
that “nothing better could have been done.” 


After hearing the petitioner and the cre- 
ditors opposing on the afternoon of Wed- 
nesday last (February 23, 1938), I had 
almost decided, notwithstanding my ccn- 
‘viction of what was right and» necessary, 
which I expressed, to do nothing. I consi- 
dered that the creditors should know their 
own business, alternatively that if they did 
not know their own interests or were for 
some reason blinded to them, it was open 
to me tolet them, as the &xpression goes, 
“stew in their own juice’. I was, however, 
of the belief that their opinions were either 
the result of suspicion, or of persuasion and 
my belief was strengthened from a more 
careful perusal of the affidavits overnight. 
Indeed I am now of opinion that in some 
cases it may be due to interests which 
supersede their interests as creditors. On 
Thursday afternoon (February 24, a 
when the matter was again taken up, 
therefore put my view again to Mr. B.O. 
Ghose and asked him to deal with certain 
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specific points arising on the affidavits 
which I bad written down and to which 
I obtained answers from Mr. Ghose on 
‘instructions some of which have already 
been stated. | 

At the end of Thursday I had come to 
the conclusion that I should give effect to 
my own view as to management, but in 
some form which might leave the Official 
Receiver in charge of the estate. One 
alternative was to appoint’ a Chartered 
Accountant, e. g. Mr. Davar, whose name 
I had probably mentioned on the previous 
occasion as joint Receiver. Another, was to 
appoint a Chartered Accountant to deal 
with the royalty question as special officer. 
At the end of the day I asked to see the 
file of correspondence, the leases and the 
reports and balance sheets of the Indian 
Copper Corporation. 

These documents I went through so far 
as time would allow, on the night of Thurs- 
day (February 24, 1938) with the result 
that 1 summoned the parties to be present 
at 2-30 on Friday and I dictated a sum- 
mary of the correspondence ending with 
the letter of the Indian Copper Corporation 
of December 11, 1936 (whick was as far 
as I had got). This summary will be insert- 
ed in its proper placein this judgment. 
I then asked two questions of Ram Prcesad 
Banerjee. The first related to the figure at 
top of p. 5. 1 enquired what was now 
due for interest. He told me that he could 
not tell me as he was not aware of the 
rate of interest on the various debts and 
that there was no interest account. This 
statement is consistent with his own state- 


ment at p. 3 of his affidavit. The second” 


question and answer, I have already stated. 
1 dictated the note in order that the Official 
Receiver might have an, opportunity of 
explaining, if he so desired, how it was that 
both by his report of 1937 and the affidavits 
of Ram Prosad Banerjee and by the state- 
ments of Counsel on hig instructions I had 
been led to believe in a state of affairs far 
removed irom thé ¢ruth, namely that the 
Official Receiver had never been aware that 
there was a question of royalty payable 
from the Indian Copper Corporation. The 
significance of this question will become 
apparent from the correspondence which I 
am about to summarize. 

I now set out the result of my perusal 
of the papers. First, as to leases It 
appeared to me from the Official Receiver's 
report, Ram Prosad’s affidavit and the 
answers to my questions, that the Official 
Receiver is much at sea with regard to 
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the leases. This is not extraordinary 
because I infer that with regard ateany 
rate, tothe most important, the Boshabani 
lease, no copy was in the office. This 
I gather from the correspondence and from 
the copy which has been handed to me. 
Moreover, the Official Receiver has not in 
his possession a map or plan upon which 
leases are systematically marked. There is 
a volume of one inch survey maps on which 
certain of the leases have been outlined. 
With regard to the most important lease 
(the Boshabani lease) I infer that the excel- 
lent map handed up to me, I. O. C. 
No. 237, was obtained from ehe Indian 
Copper Corporation in December 1937. 

The more important leases may be 
tabulated as follows: (l) Piggot’s lease, 
Phosphates— dated January 29, 1926. Origi- - 
nal counterpart available, with plaint. Dead 
rent Rs. 250; royalty on tonnage and sale 
value ; provision for inspection of books, 
etc. Official Receiver's report, 1937, shown 
as disputed. No further particulars are 
given. Ram Prosad’s affidavit (p. 14). Ben- 
gal Iron and Steel assignee of Piggot. 
Indian Iron and Steel new company. | am 
not clear from any information given whe- 
ther the dead rent has been collected. I 
have no correspondence to show that any 
enquiry was made. ‘he applicant statea 
that the Indian Iron and Steel have recently 
raised 200,000 tons phosphates. “NO in- 
formation from Official Receiver ; (2) Lease 
to Bird & Co., Ltd.—Kyanite— dated 
March 29, 1936, retrospective from 1934. 
Original counterpart and plan available. 
Dead rent and pitmouth royalty. Provision 
for inspection of books, etc. So far as I 
know, no check or information except that 


some royalty paid for 1936; (3) Indian 


Copper Corporation leases and licenses : 
A.-—Sidheswar mining lease—-Copper— 
dated November 10, 1921. Original counter- 
part available, 1333 l/3rd acres Minimum 
rent—Rs. 2,000. Royalty—5 per cent. of the 
annual net profits earned by the lessee 
from the said minerals. Delinition of “net 
profits’—since shown in the annual balance 
sheet of the lessees to the credit of the 


‘ profit and loss account as certified by the 


auditors, etc. B.—Moosaboni Copper lease 
— dated January 7, 1925, 4,281 acres, Origi-e 
nal counterpart not available, but plan 
supplied in 1937 by Indian Oopper Corpora- 
tion. Areas marked M 1,2,and 3. On 
this plan the area of lease A is shown to 
the north-west in pink. 

C.—Sidheswar Refractory Lease. All 
minerals other than Refractory minerals, 
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Original counterpart available—dated 
September 29, 1929. Area—2,666 2/3rd acres, 
including 1,333 1/3rd acres of lease A. This 
explefins the delineation: two concentric 
areas on the plan annexed to this lease, 
Royalty—7} percent. on raisings. Provi- 
Sions for inspection of books, works, ete. 

D.—Moosaboni prospecting Jicense. Rent 
—Rs. 1,500. I have not seen this. 

I now come to the correspondence and 
[ will confine the summary substantially 
to matters relating to the Indien Oopper 
Corporation leases A, Brand C. I have 
not gone earlier than July 1932, because 
that is the date of the first correspondence 
which 1 have seen, and the present Official 
Receiver was not appointed until the middle 
of 1931. 

Where I use the word “statement” this 
refers to the particular statement contain- 
ing information indicating how the net 
profits for the purpose of royalty is arrived 
at by the Oorporation for the previous 
year. It should be distinguished from the 
Company's balance sheets, profit and loss 
accounts and reports. On July 14, 1932, 
the Indian Copper Oorporation sent a 
“statement” for the year 1931 with a 
copy of the Company's report. They state 
there is again aloss and no royalty although 
the profit as per. report is £51,000. That 
letter is not acknowledged and has never 
been acknowledged. On. October 12, 1933, 
is the letter for that year enclosing a “state- 
ment” for the year ending December 31, 
1932, with án account. This showed after 
various large deductions which may or may 
not be permissible, a net profit for royalty 
£34,558. This letter asks the Official Re- 
ceiver to check these figures and accept them 
as correct upon which a cheque for the 
royalty will be sent. 

A reminder to this letter was sent on 
April 12, 1934, upon which I see written in 
handwriting, which I presume to be the 
Official Receiver’s, but I do not know, “Ram- 
prosad Babu.” Apparently a reference to 
this gentleman. I find no receipt for that 
year or the year after for minimum royalty 
on the file. Ihave been subsequently in- 


formed that they are available. In point of ` 


fact, receipts for minimum royalty were 
often not sent forsome months, butI find 
no receipt at all forthe yaar ending 1932 
and for the year ending 1933 The next 
receipt I find is for minimum rent for the 
year ending Dacember 1934. On February 
12, 1935, there is a letter from the Company: 
“I presume you have accepted our figures,” 
I should have said that the important letter 
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of October 12, 1933, fhe one offering to pay 
royalty on the basis of actual net profit of 
£34,558 was never acknowledged or answer- 
ed. The next letter Ideal with is March 
1, 1935, enclosing the “statement” for the 
.year ending December 31, 1933. It should 
have been submitted sooner. It again pur- 
ported to showa profit in the report of 
£73,621 and a deficit for the purpose of 
paying royalty £21,450. This letter is never 
acknowledged or replied to. 

The first and only person to deal with 
these different “statements” submitted by 
the Company was the Company ‘itself on 
February 12, 1936, by a letter in which 
they referto their two previous letters of 
October 12,1933, and March 1, 1935, sending 
an amended return for these two years in 
which the royalty offered for 1932, origin- 
ally Rs. 16,496 is reduced to a sum of 
Rs. 11,983. This statement again, the state- 
ment for 1933, indicates a profit but a loss 
for the purposes of royalty. This letter 
also offers a cheque for the royalty conced- 
oy the Company to be due for the year 
1932. 

Comment.—No reply having been receiv- 
ed to the statement showing profit for the 
year 1932 the purposes of royalty, it is 
hardly to be expected that the Company 
would make extraordinary efforts to show 
profits for subsequent years. ; 

On March 7, 1936, the Company sent a 
reminder in which they say in substance: 
“Pleas do something. We want our liabi- 
lity agreed up to December 12, 1934." No 
reply. On November 27, 1937, a beneficiary 
asked the Receiver to obtain the reports of 
the Indian Copper Corporation and the Offi- 
cial Receiver (this is the first letter de- 
manding any information) asking for copies. 
Some in fact had already been sent to him 
by the Company. There is a letter of Deeem- 
ber 9, 1936, which may have a bearing 
on the matters from thé Official Receiver 
not in this file. I now come to the letter 
of December 11, 1936. This letter refers to 
“a letter of the 9th from the*Receiver which 
is not on his file, I should like to read the 
last paragraph : 

“I note that you ask us to treat this matter as 
extremely urgent and remind you that it cannot 
be so urgent as attention to the matter of royalties 
due by this Company which are outstanding since 
the year 1932 and regarding which we have been 
unable to obtain any reply from your office. You 
will, I am sure, realize such a state of affairs is 
most unsatisfactory and I will be glad if you will 
go into our letter on this subject as early as pos- 
sible and treatthe matter as extremely urgent." 

(It is open to the Official Receiver in the 
circumstances to explain why I was told 
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in the affidavit that "the Official Receiver 
was unaware that there was any question 
of excess royalty until it was brought to 
his notice by one of the beneficiaries. The 
Official Receiver should be given a copy of 
this note.) On December 21, 1936, the Offi- 
cial Receiver 

“offered to accept royalities due since 1932 without 
prejudice to the right of the estate to get more, if 
the statements of account sent by you are subse- 
quently found to be incorrect.” 

On December 22, the Indian Copper Cor- 
poration replied stating that they had sent 
complete statements for 1932, 1933 and 1934, 
as the fact was, and enclosed a cheque for 
Rs. 12,732 9-6 being royalty for 1932. On 
December 28, 1936, the Indian Copper Cor- 
poration sent the statement for 1935 with 
a cheque for the royalty for Rs. 13,299 10 0. 
On January 21,1937, the Official Receiver 
acknowledged the cheque for Rs, 12,732 9.6, 
with a letter which reads as follows : 

“J would request you toknow definitely what the 
amount represents for? Is it royalty forthe year 
1932 or the royalties for the years 1932, 1933 and 
1934? If the amount represents the royalty for 
the year 1932, please send me the amounts for 
1933 and 1934 with a statement of account. The 
same should net be accepted without prejudice... 

PTT Ty 1 a & 


Comment on ihis letter is contained in 
the letter of the Indian Copper Oorporation 
dated January 22, 1937, and is fully 
justified. Letter No. 312537 of March 19, 
from the Official Receiver to the Indian 
Copper Corporationis missing. It appears, 
however, that the Official Receiver in this 
game of “blind man’s buff” was getting 
what is called “warm”, as I find on March 
95, 1937, that the Indian Copper Oor- 
poration put the matter in the hands of 
their solicitors Messrs. Orr Dignam & Co. 
to be dealt with. The sequel will be seen 
inthe letter of May 18, 1937, from the 
Indian Copper Corporation, enclosing the 
opinion of Mr. Tucker, an English 
Counsel, onthe difficult points of con- 
struction and, accounting involved ir 
ascertaining the royalty of the Indian 
Copper Corporation. 

Based upon this opinion 
Copper Corporation submitted a revised 
statement of account for the years 1932 to 
1935 inclusive, showing an amount due 
to the Official Receiver of Rs. 33,028-12-0 
for these years. Thus the Indian Copper 
Corporation put themselves into a ° favour- 
able and terable position for the dispute 
which, they very frankly point out to the 
Official Receiver, must somehow or other 
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be decided. This important communication 
for May 18, 1937, is apparently answered 
on June 14, 1937, by the Official Réceiver 
with a reiteration of the words “without 
prejudice’ and a request to see the case 
for opinion in ifs entirety. 

On June 17, 1937, the Indian Copper 
Oorpcration declined to pay without pre- 
judice, without reference to their London 
Office. At about this time the Official 
Receiver was being pressed to do some- 
thing. Kamgar Shah, having got some wind 
of the matter, wrote through his attorneys 
Messrs. B. N. Bose on June 14, 1937, to 
the Official Receiver to take steps, “‘to 
have the matter of the Ifdian Copper 
Corporation royalties decided”. This letter 
appears at p. 4 of Bibhuti Banerjee's 
affidavit in reply. Thereafter ensued the 
application of Kamgar Shah, already 
referred to,on June 30, 1937, upon which 
I made the order of June 31, 1937, 
directing inter alia that the opinion of 
Counsel should be obtained within a fort- 
night; and calling for a report. 

To continue with the correspondence 
wilh the Indian Copper Corporation on 
July 12, 1937, the Indian Copper Corpo- 
ration wrote stating their London Office's 
view astothe statements submitted with 


‘the Indian Copper Corporation's letter of 


May 18, 1937. The Indian Copper Corpo”. 
ration in accordance with this view now 
submitted amended returns showing an 
amount duenot of Rs. 33,028 but only of 
Rs. 9,171-15-6. They, therefore, occupied 
a more advanced position. Oo July 14, 
1937, the Official Receiver acknowledged 
the amended statement and asked for 
supply of papers in order to enable him 
to take Counsel's opinion. The Official 
Receiver wrote again on July 21. 

The letter of July 22, 1937, from Messrs. 
Orr Dignam & Oo. tothe Official Receiver 
and Mr. B. N. Bose indicates the nature 
of the Official Receivers demands, I 
gather thatthe Official Receiver had not 
then inhis possession or was unable to 
lay his hands onthe mining leases. He 
did not seem aware or he ignored the 
fact that full ‘statements’ had already 
been submitted. The letter of July 24 
from the Official Receiver indicates that 
my inference as to the Official Receiver’s 
knowledge of the leases was, as I have 
stated. In his letter dated July 21, the 
Official Receiver had threatened the Indian 
Copper Corporaticn with an application 
to cancel the lease. The commenton this 
contained in Messrs. Orr Dignam's letter . 
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of July 22, 1937 is, I think, fully justified. 
It was ridiculous. 

Indged, it.seems to me that the conduct 
of the, Indian Copper Corporation so far as 
the correspondence goes has been through- 
out perfectly correct. That there is a very 
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they should have been paid as royalty is 
obvious. Indeed it is the Indian Copper 
Corporation which have been pressing the 
Official Receiver to have this matter 
investigated. Itis the Oorporation which 
has been pressing upon the Official 
Receiver information with which he was 
unable to cope. Ifthe Indian ‘Copper 
Corporation have gained an advantage, 
it is entirely fhe doing of the estate. If 
they have so adjusted their “statements” 
as to show no profits in years subsequent 
to 1932, it must be remembered that the 
statement for 1932 showing a net profit 
of £35,000. odd was never considered 
by the Official Receiver or even acknow- 
ledged. 

In recording this correspondence I have 
for the most part, refrained from comment. 
It is obvious, however, that a large number 
of difficult questions arise. In summarizing 
my view as to what should be done, I will 
dispose of some points and disregard for the 
time being others. A point disposed of 
is the complaint that the Official Receiver 
paid a sum of Rs, 8,000 in addition to 
the sum of Rs. 14,000 paid by the pre- 
vious Official Receiver for a geological 
report, which was never furnished. The 
latter sum was, I am satisfied, paid on an 
order of Oourt, and no blame attaches to 
the Official Receiver on this ground. 
Since going into this matter, I am, however, 
less convinced that the report was never 
submitted; it may have been submitted 
and have subsequently disappeared. 

The main matters which I have taken into 
consideration are as follows: (1) Piggot's 
lease; Does it exist? What is due on it? 
Sidheswar Refractory Lease. What steps 
taken to ascertain the amounts due ? (3) 
Bird & Co.'s since 1934—ditto—(4) Indian 
Copper Oorporation’s leases A and B, in 
particular B. Moosabonilease. . 


The questions arising may be classified 


as follows: (a) What deductions to ascer- 
tain profits are permissible (i) Question 
of construction of both leases. (ii) Question 
of accounting and of fact. (b) How if 
at all should the profits of the Indian 
Copper Oorpotation be separated into those 
attributable to the mine and those attribut- 
able to other sources, ` 
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Question under . these heads called 
insistently for answers. The suggestion 
that they were ignored because the Official 
Receiver felt himself bound by the figures in 
the balance sheet or profit and Joss account 
is both futile and untrue. The Indian 
Oopper Corporation was not relying upon 
theses figures. It was in fact challenging 
them. Year by year the reports and balance 
sheets showed a net profit for the concern. 
It was the Official Receiver who should have 
relied upon them to challenge the 
“statements.” 

I refer again to the fact that I was 
read a clause in the lease which, whatever 
its real effect, appeared to define the 
“actual net profits” as being the amount! 
shown to the credit of the profit and loss 
in the company’s balance sheets. I was 
told on instruction, which I am satisfied 
were given to Counsel here, that it was 
the clause “in the main lease,” and that 
the other leases were in the same form. 
That is not true. The clause that was 
read to meis that contained in the Sidheswar 
mining lease and not in one of the other leases. 
The clause in the main leaseis different. 


The main lease contains the fullest provision 


for investigation of books and accounts 
and ascertaining the correct figure of the 
profits. The most charitable explaination 
of the matter that I can give that the 
original lease was not in the o‘fice, or 
that the Oficial Receiver had not time to 
consider if. I am inclined to think, as 
I have said, that a copy of the lease was 
not with him. 

"Before reading this correspondence and 
the leases, I had made all allowances for 
the difficulties of the Official Receiver. It 
is to be remembered, as I believe that 
the Official Receiver has requested Govern- 
ment to supply, his offices with an 
accountant and without success. He is 
not an accountant himself. If there has, 
therefore, beén negligence, as [ think there 
has, I am prepared to charge the Govern- 
ment of this Province with abetment of 
that offence. As I said *before, and I say 
again, it is wholly unfair to set people 
to work upon responsible and difficult tasks 
with inadequate salaries and resources. If 
the offences of negligence or breach of trust 
are not committed, that is the good fortune 
of the State and $> the credit of the 
persons appointed. They have at any rate 
been encouraged. He has a great volume 
and variety of work, and so far as I know, 
his staff consists of eight ordinary clerks. 
In this matter, however, it is he himself 
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who declines to see the difficulties of his 
situation. I answer the question of Mr. 
B. O.- Ghose as to the Official Receiver and 
Miving Estates in one way. As at present 
manned and equipped, the Official Receiver's 


-* office is not competent to manage, The 


correspondence I set out above either is or 
is not proof of this opinion. 

Before reading the correspondence, 
although T considered, as I stated, that 
the Official Receiver’s view that he was 
not called upon to take any steps or to 
do anything until pressed by: the bene- 
ficiaries or creditors, was not the correct 
view, and although T considered that there 
had been apathy and want of system in 
his management, I attributed the situation 
mainly to his own difficulties. 

. Since reading the correspondence I am 
unable to regard the matter in the same light. 
I consider: (1) That the true position was 
not disclosed to the Courtin the report of the 
Official Receiver of July 1937; (2) That 
it was concealed from the Court on this 
application; (3) That the Official Receiver 
was wholly incapable of dealing with the 
“statements” regarding royalty submitted 
by the Indian Copper Oorporation. This 
in itself is not extraordinary; (4) The 
Official Receiver, however, made no attempt 
whatever to have them dealt with. He 
ignored the whole problem. I am unable 
to see that there is any explaination for this; 
(5) In the year 1934, the estate was put 
up forsale and sold upon the basis that 
ali Jessees were working at a loss and only 
dead rents were being realized, The 
Official Receiver knew at the time that this 
did not truly represent the position. It is 
possible that one or more of the creditorg 
were also aware of this fact. The attorneys 
for the Midnapore Zamindary Company 


` are also the attorneys of the Indian Copper 


Corporations and it was ap assistant in the 
firm ðf attorneys who purchased the estate 
in 1934; (6) The Indian Copper Corpora- 
tion’s conduct as regards the correspondence 
as to royalties cannof be criticized. The 
Company may or may not be right on the 
question of amount, either as to principal 
or quantum. That has yet to he decided; 
(7) Ifthe Company has now been placed in 
a position of advantage, it is the doing of 
the Receiver; (8) I consider the situation 
as it now exists much worse for the estate 
than it would have been if proper action 
had been taken. Whether actual loss has 
been incurred remains to be seen; (9) 
It- follows that I do not consider the 
Official. Receiver capable of extricating 
4 Lt / 2) . ee: 
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the estate from the position which it now 
occupies, or dealing with the situation; (10) 
Upon -the facts above stated, I consider: 
that I would be wrong in allowin ‘the 
management of the estate to continue In 
the present hands; (11) I do not see that 
the Official Receiver’s legal knowledge 1s 
of any advantage. As regards information, 
he knows nothing of the matter except 
what appears in documents, and not by any 
means all of that; (12) I propose, therefore, 
to take the course which originally appealed 
to me and which now I am the more 
convinced is the proper one. 

It was suggested by the creditors that I 
should appoint some young accountant on a 
settled fee of Rs. 200 or 300 fowsay, a year s 
work. I expressed my view. It is needless 
to say, I consider the remedy totally 
inadequate to the disease. 

The order is as follows: (1) The Official 
Receiver discharged; (2) Mr. M. A. Davar 
appointed Receiver of the estate; (3) Usual 
security subject to any special directions 
or arrangement; (4) Usual remuneration 
plus nececssary out-of-pocket expenses. 
Extra remuneration for special work to 
be settled by Registrar or Judge after 
the work or a substantial part of it done; 
(5) Establishment directions will be given; 
(6) Administration-directions will be given 
on application by letter in first instance 
of the Receiver; (7) The applicant will 
take his costs as of a Chamber applica- 
tion out of the estate, and may be paid 
by the new Receiver. Certified for Counsel. 
The Official Receivers costs will be 
reserved. The question of his costs will 
be considered by ` me after it has been 
ascertained whether or nob actual loss has 
been caused to the estate by what has 
taken place. No other creditor will get 
any costa; (8) Order to be drawn up within 
a week; (9) The new Receiver may give 
security before the order is drawn up. 
fix the security for Rupees one lakh; (10) 
The new Keceiver may receive all books 
and papers Telating to the estate and may 


-act generally before giving security and 


before the drawing up of the order, except 
that he will not receive any moneys or 


_ operate on the accounts of the estate 


before security is given. 
S. Order accordingly. 


1939 


MADRAS HIGH COURT 
Second Civil Appeal No, 1227 of 
1932 ; 
August 8, 1938 
KING AND STODART, JJ. 
VADREVU SANKARAMURTHI 
AND ANCTHER--~A PPBLLANTS 


VETSUS 

VADREVU SUBBAMMA— RESPONDENT 

Hindu Law — Maintenance — Daughter-in-law— 
Father-in-law's self-acquired property bequeathed by 
will—Her right to maintenance. 

A widowed daughter-in-law doesnot acquire a 
legal right to maintenance out of the self-acquired 
property of her father-in-law which had been be- 
queathed by will. Yamunabai v. Manubai (2), Bat 
Parvati v. Tarwadi Dolatram (3) Bhagirathibai v. 
Dwarkabazi (4) and Bhagwantt v. Thakur Mal (8). 
relied on. Rdéngammal v. Hchammal (5), disapproved. 
Gopal Chandra v. Kadambini Dasi (6) and Jeot Ram 
v, Laujt (1), not followed, Janki v, Nand Ram 1), 
referred. to. i 

S. O. A. against the decree of the 
Sub-Judge, Amalapuram, in A. 8. No. 103 

of 1929. 


Mr. K. Bhimasankaran, for the Appel- 
lants. 
Mr. V. Viyanna, for the Ree prndent. 


Judgment. —- This appeal raises an im- 
portant question regarding he right of 
maintenance. The respondent is the widow 
of one ofthe sons of one Surayyn. Her 
husband died in 1920. In 1923 Surayya 
became a sanyasi after executing and 
registering a dccument described as a will 
(Ex. 4-0). In that will he bequeathed his 
self-acquired properties to his grandsons 
(defendants Nos,3 and4in the suit) who 
are respectively the sons of Surayya’s two 
other sons (defendant No. L and defend- 
ant No.2), Surayya handed over his 
properties to his grandsons, and thereafter 
disappeared out of their lives. In 1926 
the respondent sued the four defendants 
for maintenance andin both the Oourts 
below she has obtained a decree for 
maintenance against defendants Nos. 3 and 
4, which is also charged upon the property 
acquired bythem under Ex. 4-0. Defend- 
ants Nos. 3and 4 have now filed this 
second appeal, and in our opinion the* 
appeal must succeed. The construction 
of Ex. 4-O need not delay us long. Though 
it appears to have been treated through» 
out the trial and the first appeal as a will 
which spoke from the day on which 
Surayya renounced his civil rights, we think 
it should be more properly styled a gift 
deed which came into effect when posses- 
sìon of the properties was actually given 
to the appellants, but whether it be a will 
ora gift deed, we think the principles 
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upon which any rights of the respondent 
to maintenance are or are not affected by 
it are the same. 

We begin the discussion of the question 
before us by enunciating two proposition? 
of law which are well-established and 
have not been contested: (3) a widowed 
daughter-in-law has no legal rights to 
maintenance fromher father-in-law ont 
of his self-acquired property but only 
what is called a moral right, and (ii) but 
if on her father-in-law's death that property 
descends by inheritance to his heirs, her 
moral right becomes a legal right at 
the moment of his death, as against them 
and as against the property which they 
have soinherited. The point which now 
arises for determination is: “Does she 
acquire a similar legal right against 
the devisee or donee of self-acquired 
property or against the property itself 
if it descends not by inheritance but by 
will or gift? Now in discussing this 
matter the first thing which strikes us is 
that the second preposition of law which 
has been enurciated above is a very start]- 
ing one, and we immediately ask ourselves 
the question “Why should an estate which 
is unburdened in the hande of one owner 
become burdened in the hands of a second 
owner who acquires it from him ?” This 
is contrary to all general provisione of 
law, and it must be due to some peculiarity 
in the nature of the death of a Hindu 
and of succession to his propertv. The 
answer is given in Janki v. Nand Ram (1), 
at p. 208* in these words : 

“An. essential element of the son's right of inheri- 
tance from his father is the spiritual benefit which, 
jn the contemplation of the Hindu Law, the son 
confers upon the soul of the deceased father, 
Therefore, the son inheriting the self-acquired pro- 
perty of his father takes that property subject to 
such moralobligations as are conducive to the 
spiritual benefit of. his father, and thah such 
moral obligations become legal obligations as 
against the son who holds his father’s property by 
inheritance.” . s 

Now it is true, of course, that this may 
not be the only answer, but throughout 


.the long arguments in thie case that was 


the only answer that the learned Advocate 
for the respondent could give, or that 


appears in the authorities which he brought 


to our attention. Let us, therefore, examine 

whether this answer can be pressed into 

service in the case of a will or gift. It 

seems tous obvious fhat it cannot. It is 

impossible to argue that there is anything 

in the nature of the transference of 
(1) 11 A194; A W N 1889, 30 (F B). 
*Page of LI-A. —[Ed.] 
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property by will or by gift which requires 
that the legatee or donee should take any 
thought for the spiritual welfare of the 
testator or donor. The legates or donee 
may be a stranger, may be a Muhammadan, 
may be a Obristian, may be anybody and, 
as has happened in this case, the donor 
may expressly say that his widowed 
daughter in-law is not to be maintained. 
The essence of the ideaof inheritance is 
that only the heir-at-law can succeed— 
the essence of the idea ofawill or a gift 
is that the testator or donor is disposing 
personally and at his own will and pleasure, 
of the property which he possesses. The 
Bombay High Court, it may here be 
mentioned, has consistently held the 
view that the widow acquires no legal 
right in circumstances like the present: 
see Yamunabat Vv. Manubai (2), at p. 611* 
Bai Parvati v. Tarwadi Dolatram (3) and 
Bhagirathibai v. Dwarkabat (4) and has 
drawn a clear distinction between the 
acquisition of a fathers property by 
inheritance and by other means such asa 
will. 

There is, however, an imp*rtant pro 
nouncement in a case in Madras (which 
has been followed in Oalcutta and Allah- 
abad) and itis necessary to discuss this 
befcre finally disposing of this appeal. 
Thecase is reported in Rangammal v. 
Echammal (5), and Subramania Aiyar, J. 
isthere dealing with the very question 
which is now before us, viz. whether a 
widow acquiresa legal right to mainten- 
ance out of the self-acquired property of 
her father-in-law which had been bequeath- 
ed by will. 
is this : 

“The better conclusion is perhaps that the 
party whose moral claim becomes a legal right would 
not be affected. by testamentary dispositions in 
favour eof valunteers made by* the person morally 
bound toprovide the maintenance. No doubt, if 
the title of the female claiming. the maintenance 
were dependent on the volition of sueh a testator, 
he could, by his will, have directed that she should 

et no maintenance out ofħis estate. But in cases 
ike this, her claims to maintenance originating 
from the status acquired by her marriage, becomes 
a legal right independently of his volition and 
comes jntoexistence at the same moment as the 
dispositions in favour of the volunteer become 
operative. It is consequently difficult to see how 
the latter could affect the former. It is not, however, 


(2) 23 B 608; 1 Bom. L R 95. 

(3) 25 B 263; 2 Bom. LR 894. 

(4) A I R 1933 Bom. 135; 144 Ind. Oas. 4; 35 Pom, L 
R 44; Ind. Rul. (1933) Bom. 293. . 

(5) 22 M305,9M L J 14. 


*Page of 23 B.—[Ed | 
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necessary to put our decision in favour of the 


appellant on this ground. 

It will at once be clear from this quota- 
tion that what Subramania  Aiyar, ° d. 
says, though deserving of the very greatest 
respect, does not lay down the law in the 
full sense of that term. It is expressly 
made obiter dictum and is prefaced by the 
word ‘perhaps’ which can hardly suggest 
that the learned Judge had finally made 
up bis mind. We ourselves are again with 
great respect, unable to follow him. He 
does not cite any test or any authority in 
support of his statement of the law. 
He does not say why the right to main- 
tenance is independent of the volition 
afthe testator. His argumente really, in 
Our opinion, amounts to this, that the 
right to maintenance is charged upon the 
testator’s self-acquired property, and that 
he cannot get rid of the charge. But if 
the widow has no legal claim against him 
during his lifetime, it cannot be charged 
on his property. We return. to what we 
said when considering the distinction bet- 
ween inheritance and the passing of 
property by will or gift, and repeat that 
we Gan see no valid reason why the right 
of a Hindu to dispose of his self- 
acquired estate should be in any manner 
restricted. 

The rulings in Gopal Chandra v. Kadam- 
bint Dasi (6) andJeot Ram v. Lauji (7), 
in our opinion merely accept and follow 
Rangammal v. Echammal (5), without 
attempting any analysis or examination, 
and cannot advance the case of the respon- 
dent any further. On the other hand 
we are fortified in our conclusion by 
Bhagwantt v. Thakur Mal (8), where it 
is laid down without qualification (though 
without, it is true, considering specifically 
a will) that ‘a man has 
absolute right under the Hindu Law to 
dispose of his self-acquired property in 
any way he ehooses.’ For these reasons we 
think that the decrees of the Courts below 
cannot be supported. The appeal is 
allowed and the plaintiff's suit, dismissed 
with costs throughout. The plaintiff must 
pay the court-fee due to Government on her 
plaint. 

NeD. 

(6) A IR 1924 Oal. 364; 73 Ind. Cas, 235. . 

(7) A IR 1999 All. 751; 119 Ind. Cas, 253; Ind. Rul? 
(1929) All, 1005. 

PD Al R 1926 Lah. 198; 91 Ind. Oas. 476;1L0 


Appeal allowed. 
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LAHORE HIGH COURT 
Execution First Appeal No. 180 of 1937 
: July 12, 1937 
OUOLDSTREAM, J. 
LAL CHAND—J voguent-DEBTor 
— APPELLANT 
VETSUS 
SOHAN LAL AND oragRs—AUVOTION- 
PURAHASER AND DROREB-HOLDRR—- 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXIX, 
r. 1—Temporary injunction under and stay of 
execution—~Distinction—Sale 
injunction, whether nullity. 
A temporary injunction under the provisions of 
r. 1, O. XXXIX, Oivil Procedure Code, isnot a 
stay order issued by a Court competent to stay exe- 
cution proceedings under any provision of the Code 
authorising such an order. Suchan order can be 
passed, for example, by the executing Oourt 
(O. XXI, rr. 29 and 83) or by an Appellate Oourt 
(O. XL, r.5), or perhaps by a High Oourt in exer- 
cise of its inherent powers. The effect of non-com:- 
pliance with an injunction issued under O. XXXIX, 
is to make the offender liable to the punishment 
prescribed in sub-r. 3 of r. 2 of that order and that 
is the only effect, and there is no statutory autho- 
rity for the proposition that a completed sale in 
contravention of an injunction under O. XX XIX, 
r. 1, is a nullity. A temporary injunction under 
O. XXXIX, is not a mandatory direction to a 
Court, as is astay orderof the kind provided for 
by the Procedure Code, but is an order directed 
against a particular person which can be issued only 
in the circumstances described inr. 1. 
[Case-law refered to.] 
Ex. F. A. from an order of the Senior 
Sub-Judge, Amritsar, dated May 8, 1937. 
Mr. Charanjiv Lal Aggarwal, for the 
Appellant. 
Messrs. Faqir Chand Mital, and A. R. 
Kapur, for Respondent No.1. 
Mr. Mehr Chand Mahajan, for Res- 
pondent No. 3. 
Judgment.—On April 11, 1930, the 
Punjab and Sind Bank, Ltd., Amrit- 
sar, obtained a mortgage decree for 
Rs. 41.709-15-9 against Lal Chand. Execu- 
tion was attempted inthe same year but 
was delayed by another suit until 1934 
when execution proceedings were revived. 
Lal Chand was allowed time for a pri- 
vate settlement but effected none. URi- 
mately the mortgaged property, a house 
anda shop, were put to sale on October 
23 and 25,1935, by which time the debt 
had increased to over Rs, 51,000. Mean- 
while on October 2, a declaratory suit had 
been instituted by ja firm Nand Lal 
Radha Kishan against the Bank relating 
to the execution of a decree of Rs. 1,000, 
They managed to secure ex parte a tem- 
porary injunction in the Oourt of the 
Subordinate Judge, First Olass, staying 
the sale of the house and shop and on 


in contravention of 
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25th just before the sale was being cons 
cluded, they presented a copy of the stay 
order to the Manager of the Bank. A 
robkar asking the executing Court (that 
of the Senior Sub-Judge) to stay the 
sale was received by the executing Oourt 
at 355 Pp. m. The Oourt did not stay 
the sale but concluded it at 4-57 p.m, 
The house was sold for Rs. 8,000 and the 
shop for Rs. 17,700. The purchasers paid 
up the price. They have not yet suec- 
ceeded in obtaining possession of the 
property and their money had been lying 
useless for more than 18 months pending 
the disposal of objections submitted by 
Lal Chand, Nand Lal, Radha Kishan and 
another under O. XXI, r. 91, Civil Pro- 
cedure Ocde. The objections were disallowed 
by the Executing Court by au order 
passed on May 8,1937. The present appeal 
is by Nand Lal alone against that order, 


Several of the objections raised in the 
executing Court related to alleged irregu- 
larities in the publication of the notice 
of sale. The appellant’s Counsel has 
staled that he does not press these 
but confines his appeal to the grounds 
that the sale was void as it was concluded 
in defiance of the injunction issued by the 
Subordinate Judge, First Class, and that the 
conduct of the executing Court, in cone 
tinuing the sale after it was known that 
the injunction had been obtained, resulted 
in substantial injury to the appellant. 
Here I may notice that a petition for 
revision of the executing Court's order 
refusing to have regard to the injunction 
was presented to this Court but -was dis- 
missed by Skemp, J., on January 28, 
1937 (Civil Revision No. 871 of 1935) on 
the grounds that it had become infruec- 
tuous because, the Court? issuing the 
injunction had withdrawn it, and ‘the suit 
in which it had heen issued had been 
dismissed: I am tformed, 1 may add, 
by respondents’ Qounsel that Lal Cband 
attempted unsuccessiqily to have the 
Bank Manager punished under the provi- 
sions of O. XX XIX, r. 2 (3), Civil Procedure 
Code. In support of his contention that 
the sale was void, Oounsel has relied 
upon Sitapat Ram v. Mahabir Prasad (1), 
Sri Mandar Das v. Atmaram (2), Nihal 
Chaud v. Shah Dev Singh (3) and Ma Ti 


QQ A I R 1925 Oudh 424; 88 Ind. Cas, 5382; 20 
W 315; 120 L J 331. 

(2) AIR 1932 Lah. 515; 139 Ind. Cas, 342; 33 P 
L R 667; Ind. Ral. (1932) Lah. 575. 
fe A IR 1985 Lah, 694; 160 Ind, Oas. 833;8 R LG 
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v. Ma Thit (4), 4 

A temporary injunction under the pro- 
visions of r. 1, O. XXXIX, Civil Pro- 
cedure Code, is not a stay order issued by 
a Court competent to stay execution pro- 
ceedings under any provision of the Code 
authorizing such an order. Such an order 
can be passed, for example, by the exe- 
cuting Court, (O. XXI, rr. 29 and 83) or 
by an Appellate Court (O. XLI, r. 5) or 
perhaps by a High Oourt in exercise of 
its inherent powers. The effect of non- 
compliance with an injunction issued under 
O. XXXIX, isto make the offender liable to 
the punishment prescribed in subr. 3 
of r. 2of that Order and so far as I 
know, that is the only effect and I can find 
no statutory authority for the proposition 
that a completed sale in contravention 
of an injunction under O. XXXIX,r. 1 
is a nullity. A temporary injunction 
under O. XXXIX, is not a mandatory 
direction to a Oourt, as is a stay order 
of the kind provided for by the Procedure 
Code, but is an order directed against 
a particular person which can be issued 
only inthe circumstances described in 
r. 1. Had it been the intention of the 
Legislature that a Court sale effected 
while an injucction under O. XX XIX was 
in force should be a nuliity, the statute 
would aurely have been made this clear, 
as it has made it clearia s. 64 of the 
Code that a private alienation of property 
under attachment is void. It is to be 
noted in passing that s.64does not make 
such a private alienation void but merely 
provides that it shall be void as against 
ali claims enforceable under the attach- 
ment. In the present case the injunction 
was not for the benefit of Lal Chand but for 
the suppcsed protection cf a third party 
(although ofe course the circumstances 
point to collusion between that party and 
Lal Chand in order to defeat the decree- 
holder Bank). . . 

It is true that a different view was 
apparently taken by Broadway, A. O. J., 
in Sri Mancar Da$ ¥. Atmaram (2) where 
it was Leld that an executing Court 
acted without jurisdiction in disregarding 
an injunction staying asale. With great 
respect, I am not convinced that a sale in 
contravention of an injuncticnis a nullity 
as being without jurisdiction, even if it 
be conceded that the Court would have 
acted properly in postponing the auctjon. 
Nihal Chand v. Shah Dev Singh (3) 

(4) AI R 1933 Rang. 416; 147 Ind. Cas, 709; 11 R 
410; 6 R Rang. 173. 
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deals with a case where a postponement 
order had been regularly issued by the 
executing Court and has no applicability 
here. Ma Ti v. Ma Thit (4) also relates 
to acase of a stay order issued by the 
executing Oourt. The judgment of the 
Oudh Court in Sitapat Ram v. Mahabir 
Prasad (1) is certainly in favour of Coun- 
sel’s contention butif it lays down cor- 
rectly that a sale by an executing Court 
was a nullity under the existing Code 
when effected in face of an injunction, it 
is difficult to see why it was mecessary 
to amend r.1 of O. XXXIX as the Oudh 
Court has done so as to provide specifically 
foran injunction being issued. by a Court 
trying a suit restraining a Court from 
executing a decree by a sale of the suit 
property. (The Amended Rale will be 
found printed at pp, 252-3 of Chitaley’s 
Code of Civil Procedure, Edition 2.) 

My ownviewis that the sale was not 
without jurisdiction and a nullity; in taking 
this view I am fortified I think by the 
remarks of the Nagpur Judicial Commis- 
sioner in Dharamchand v. Mitsui Bussan 
Kaisha & Co., 54 Ind. Cas 928 (5) and by 
Tek Chand, J , in Darbar Ram v. Ghulam 
Farid Fazal Karim, 128 Ind. Cas. 304 (v). 
Sse als? Beli Ram & Bros. v. Ram Lal (7). 
Assuming thatthe executing Court ought 
not to have proceeded with the auction 
after 3-30 p.m. on the second day of the 
sale and that its action in doing so made 
the sale materially irregular, it has to be 
seen whether the lower Court has wrongly 
found it not proved that in consequence of 
the continuance of the sale and the manner 
in which it was conducted the appellant 
sustained substantial damage. 

I have been taken through the evidence 
by the appellant's Counsel, and after con- 
sidering it, I am in complete agreement 
with the conclusion of the learned Senior 
Subordinate Judge that it does not estab- 
lish that the property was sold forless 
than its value or that had the sale not 
been carried to completion, a larger price 
would have been obtained for the’ property. 
The learned Subordinate Judge described 
and discussed the evidence in detail. 
That of the witnesses who say they were 
prepared to pay more than the property 
fetched has properly been rejected as 
worthless for the reasons’ given in the 


judgment. The mere prolongation of the 
(5) 54 Ind. Oas, 928; A I R 1920Nag. 12; 3 NLJ 
1 


8. > 
(6) 128 Ind. Cas. 304; A I R 1930 Lah. 858. 

; g 6 L 380; 90, Ind. Qas. 937; A I R1925 Lah, 
44. 
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auction manifestly could not injure the 
judgment-debtor. The sale on 25th was 
begut inthe Oourt compound and conti- 
nued in the presence of the Judge him- 
self in his Court. From this fact no 


Prejudice to the judgment-debtor can be . 


assumed. The record of the bids produc- 
ed by the Court auctioneer is regular, 


nothing suspicious init is suggested and - 


there is no reason to reject the evidence 
of the decree-holder’s witnesses that the 
sale was regularly conducted to the finish. 
As regards the price, it is notorious that 
at Court auctions, bidders are shy to risk 
their moneyein view of the astonishing 
facilities afforded by the practice of the 
Courts for delaying satisfaction of decrees 
by sale of property. In this case, however, 
there is no good reason for believing that 
the property was sold for less than its 
real value. In 1934 when execution pro- 
ceedings were revived and the judgment- 
debtor appeared in Court resisting execu- 
tion and asked for time to effect a pri- 
vate settlement, he stated that he had 
succeeded in finding prospective buyers 
who were prepared io pay Rs. 15,000 for 
the shop and Rs. 7,500 forthe house and 
that if they were put to auction, they 
would fetch much less. It is true that the 
decreesholder’s notice valued the property 
at a considerably higher price but in 
view of the judgment-debtor's own estimate 
it is clearly impossible to hold it proved 
that the judgment-debtor sustained sub- 
stantial injury by the sale of the proper- 
ties at which they ultimately fetched. 
The decree-holder’s Oounsel Mr. Mehr 
Chand has stated deliberately in Court 
that the judgment-debtor has no other 
property of any kind out of which the 
decree can be satisfied. The statement 
he is preparedto support by an affidavit 
of his client and the appellant's Counsel 
cannot deny its truth. It is clear, there- 
fore, that Lal Chand cannot himself profit 
by re-sale, for admittedly his debt now 
far exceeds the value of the property. 
Mr. Mehr Ohand has made an offer in 
Court to the judgment-debtor that he is 
ready to give Lal Chand credit for 
Rs. 30,000 or even Rs. 32,000 (at which 
amount Lal Chand.now values his proper- 
ty) if Lal Chand will hand over the 
property to a Receiver for re-sale. This 
Offer Lal Chand’s Counsel has rejected and 
it is obvious that Lal Chand's only object 


in prolonging the execution proceedings is’ 


to retain possession of his property. Lal 
Ohand's objections were not in good faith 


+ 
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nor is there any honest purpose in this 


appeal. I dismiss the appeal with costs. 
D. Appeal dismissed, ° 


rera m Sr a! 


MADRAS HIGH COURT | 
Second Civil Appeal No. 753 of 1932 
November 9, 1935 
Burn, J. 
SAKKARAI CHETTIAR AND OTHERS 
-— Å PPELLANTS 
VETSUS 
OHELLAPPA CHETTIAR AND ANUTHER 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. ALI, r. 4 
— Appeal abating on death of one of appellants— 
Court, if can vary decree—Madras Impartible Estates 
Act (II of 1904), s, 4—Grantof cowle at favourable 
rent or of umbalam land rent free, if prohibited— 
Grant of cowle long before Estates Land Act (I of 
1908)-—~Presumption — Cowle, if good encumbrance 


on estate, . wes 
The provisions of O. XLI, r. 4, Civil Procedure 


Code, enable the Court to vary the decree asa whole 
even though the appeal of one of the appellants might 
have abated by reason of death. Somasundaram 
Chettiar v. Vaithilinga Mudaliar (9) and Chengomma 
Naidu v. Gangulu Naidu (6), relied on. 

action 4, Madras Impartible Estates Act, doesnot 
prohibit either the cowle at a favourable rate of 
rent or the grant of umbalam lands rent-free, 

Where a certain cowle was granted long before 
the Madras Estates Land Act 1908 wus passed, 
a presumption that it was supported by consideration 
can be drawn and the grant does not come to an end 
under s. 26,3). The cowle is valid as an encumbrance 
on the estate, f | 

§. O0. A. against the decree of the Dis- 
trict Court, West Tanjore at Tanjore, in 
A. S. No. 186 of 1980. 

Messrs. K. V. Krishnaswamy Iyer and 
G: Gopalaswamy, for the Appellants. 

Mr. S. Ramanuja, forthe Respondents. 

Judgment.—This was a suit for rent 
tinder s. 77, Madras Estates Land Act. 
The facts have been clearly and fully’ set 
out in the judgments of the learned Deputy 
Collector and» the learfed District Judge 
and need not be repeated in detail now. 
The lands on which rent was claimed are 


‘situated in the village of ‘Sinnayaviduthi 


and its hamlet Krishnapuram in the 
Neduvasal Zamin. The principal points in . 
dispute between the plaintiff who was the 
landholder, and the defendants, related to 
14 velis of land which the defendants 
claimed to be holding rent-free as umbalam 
lands and 5 velis of land which they claim- 
ed to ba holding under a permanent cowle 
at the rate of Ks, 5 per veli. The learned 
Deputy .Collector found against the land- 
holder on both these points. On his appeal 
the learned District Judge found in favour 
of the tenante with regard to the wmbalam 
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lands and in favour of the landholder with 
regard to the cowle. The tenants preferred 
this appeal. 

ə A preliminary objecion was raised with 
regard to the maintainability of this 
appeal. The appeal was preferred by defen- 
dants Nos. 2, 3 and 4 who were the only de- 
fendants interested and after the appeal was 
filed defendant No. 4. died. No application 
was made to bring his legal representatives 
on record within the time allowed and a 
belated application for that purpose was 
dismissed. The appeal of defendant No. 4 
therefore abates, and it was contended on 
behalf of the respondent that since defen- 
dants Nos. 2,3 and 4 claimed to be jointly 
interestd in the lands, being undivided 
brothers, the appeal, as a whole, must be 
held to have abated. Order XXII, r. 3, Civil 
Procedure Code, was quoted in support of 
this contention and the rulingin Aminchand 
v, Baldeo Sahai Ganga Sahai (1), was relied 
upon as well as the cases in Ambika Prasad 
v. Jhinak Singh (2), Balaram Pal v, 
Kanysha Mashi 53 Ind. Cas. 548 (3) and 
Saru Khan v. Jan Muhammad 108 Ind. Cas. 
313 (4). Whetever may be the views of 
other High Courts upen this question, 
the view of this High Court is against the 
contention of the respondent. In Somasun- 
daram Chettiar v. Vaithilinga Mudalar 
(5), a Bench of this Oourt held that the 
provisions of O. XLI, r. 4, enabled the Court 
to vary the decree as a whole even though 
the appeal of one of the appellants might 
have abated by reason of death. This 
case was followed by Spencer, J. in Chen- 
gamma Naidu v. Gangulu Naidu (6), and 
the judgment of Spencer, J. was confirmed 
by a Bench of this Court in L. P. A. No. 96 
of 1924. These cases were followed by 
Curgenven and Sundaram Chetty, JJ. in 
Chenchuramayya v. Venkatasubbayya Chetti 
(7). This matter is, therefore, settled against 
the contention of theerespohdept so far as 
this High Court is concerned. 
` Mr. A. V. Viswanthh Sastri for respon- 
dent then pointseout that, in any case it is 
a question for the discretion of the Court 
(1) 15 L 667; 151 Ind, Oas. 784; A IR 1934 Lah, 
. 206; 35 P L R93; 7RL 204. 

(2) 45 A 286; 71 Ind. Cas, 321; A I R 1923 AIL 211; 

21 AL J 91. 


(3) 53 Ind. Oas, 548; AI R 1919 Oal. 410. 
(4) 106 Ind, Oas. 313; AIR 1923 Lah. 43;1L T 40 


Lah. 17. ‘. 
(5) 40 M 846; 41 Ind, Oas. 546; A I R 1918 Mad. 794. 
6 L W 253. = 


(6) 20 L W 402; 82 Ind. Oas, 420; A I R 1925 Mad. 
285; (1924) MW N 789 


655; 6 R 
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to exercise its power to refuse to exercise 
its power under Civil Procedure Code, 
O. XLI, r. 4. That is so and the present 
case is, I think, a fit one for the exercise 
of this dsicretion in favour ofthe appel- 
lants. 1 therefore overrule the preliminary 
objection. 

Neduvasal Zamin is one of the estates 
scheduled under the Madras Impartible 
Estates Act and it was contended on 
behalf of the landbolder that the cowle as 
well as the grant of the umbalam lands 
rent-free would be prohibited by s. 4 of 
that Act. The learned District Judge 
agreed with the learned Deputy Collector 
that s. 4, Impartible Estates. Act, would 
not prohibit either of these alienations 
though the learned District Judge's 
reasons were not: quite the same as the ~ 
reasons of the learned Deputy Collector, 
It is quite clear as Mr. K. V. Krishna- 
swami Ayyar contends for the appellants 
that s. 4, Impartible Estates Act, cannot 
be held to prohibit either the cowle at a 
favourable rate of rent or the grant of 
umbalam lards rent-free. It is clear beyond 
the possibility of any doubt that the defen- 
dants held two usufructuary mortgages 
(Exs. C and D) of the village of Sinnayas 
Viduthi and Krishnapuram in 1913 when 
the plaintiff's predecessor-in-title wished 
to purchase these villages. The usufruc- 
tuary mortgage Ex. D had still 16 years 
to run and Ex. O some shorter period. It 
was only in consideration of the per- 
petuation Of the grant of umbalam lands 
and of the cowle that the defendant's pre- 
decessor in title egreed to surrender his 
rights under Exs. O and D. Thisis prov- 
ed by the agreement (Ex. I) and the 
perpetual cowle (Ex. IL} executed on 
May 29, 1913, by the zamindar Sankara- 
narayana Panikondar and his son Tiruven« 
gada Panikondar. But for the surrender of 
the usufructuary mortgages, the zamindar 
would not have been able toselk the villages 
to the plaintiffs predecessor-in-title who 
eundertook the discharge of Exs. O and D 
as part of the purchase price. It follows 
from this that ifthe sale to the plaintiff's 


, predecessor-in-title is valid and not pro- 


hibited by s. 4, Impariible Estates Act, the 
alienations of the umbalam lands and cowle 
also are equally valid. „Mr. Krishaswami 
Aiyar’s contention Is that if the grant of the 
cowle is not prohibited under s. 4, Imparti- 
ble Estates Act, there is no other provision 
of law which can invalidate it. On behalf 
of the respondent, the contention is that 
this cowle cannot enure after the lifetime 
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of Sankaranarayana Panikondar who was 
the eamindar when Ex. II was executed 
in 1913. Section 26, Estate Land Act, deals 
with cowles granted (i) for the purpose of 
clearing and bringing waste land in an estate 


into cultivation, (24) or for the purpose of ` 


making any permanent improvement (iii) 
or for planting trees on a holding in an 
estate under a contract made priorto the 
commencement of Act I of 1908 for 
any premium, loan or other valuable con- 
sideration. Such cowles are valid under 
8. 26 (1) for the period for which the 
favourable rate is payable in accordance 
with their terms. Sub-section 3 provides that 
except as provided by sub-s. (1) no rate of 
rent at which land may have been granted 
by a landholder shali be binding upon the 
person entitled to the rent after the life- 
time of the landholder if such rate is 
lower than the lawful rate payable by 
the ratyat before the date of the grant 
upon the land or upon land of similar 
description and with similar advantages in 
the neighbourhood. There is no conten- 
tion on the part of the appellants that the 
cowle in favour of their father was a 
cowle for the purpose of clearing and 
bringing waste land into cullivation or for 
the purpose of making a permanent im- 
provement or for planting trees. Their 
contention is that it is a cowle granted 
under a contract made before the begin- 
ning of Act I of 1908 and that it is, there- 
fore, binding for ever since it is a perma- 
nent cowle. The learned Deputy Collector 
accepted this centention but the learned 
District Judge found that the cowle came 
into existence in 1913 and held accordingly 
that it was not saved by subs. (1) of 
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ferred to Exs. C and D, the mortgages 
executed in 1893 and 1909. The cowle is 
not mentioned in those mortgages There 
is no record of payment of rent at the rate 
of Rs. 5 per veli on these 5 zelies but, as 
the learned District Judge himself has 
recognized, it is impossible that there 
should be any record because the villages 
were held by the tenant under the usufruc- 
tuary mortgages. There is, however, a 
distinct reference to the cowle in Exs. I 
and II and there is oral evidence also to 
the effect that the cowle had been granted 
to the appellant’s grandfather. There is 
no evidence whatever to the contrary. The 
learned District Judge’s observation “I do 
not think it is proved that the cowle was 
in existence before 1913," is therefore 
based upon no evidence whatever. The 
only meaning it can have is that there was 
no document in existence before 1913. All 
the evidence shows that the grant itself 
had been made before 1893, i. e,, long 
before Act I of 1908 or the impartible 
Estates Act came into force and in these 
circumstances it is obviously right to 
presume that the grant was supported 
by consideration. I therefore disagree 
with the finding of the learned District 
Judge that the cowle was not in existence 
before 1918. All the evidence is that it 
was and itis therefore not a grant which 
must come to an end under s, 26 (3), 
Estates Land Ast, afier the death of the 
landholder who was entitled tothe rent in 
1913. It is quite clear that the respon- 
dents’ predecessor in-title was aware of 


. the existence of this cowle at the time of 


his purchase. There was a reference made 
to it in the endorsement of discharge 


8. 126, Estates Land Act. It is this finding .written upon the usufructuary mortgage 


which is attacked by the appellants and 

which is supported by the respondents. 

_ Whether this cowle came into existence 

in 1913 or was in existence before, is un- 

doubtedly a question of fact and on this 

ground, the learned Advocate for the res» e 
pondents contends that the finding of the 

learned District Judge must be taken as 

conclusive and cannot be attacked in. 
second appeal. Unfortunately, the finding 

of the learned District Judge on this point 

18, as the learned Advocate for the appellants 

contends, in the teeth of dll the evidence. 

The learned District Judge himself has 

pointed out that both Ex. I and Ex. II 

refer to the cowle as an old grant made to 

the grandfather of the present appellants. 

There is a distinction between the cowle 

and the umbalam. The umbalam is re- 


(Ex. D) by the defendants’ f&ther. . Gon- 
sidered in that light the cowle is valid as 
an encumbranceson the estate at the time 
of the purchase by the landholder's pre- 
decessor in-title. ° 

Mr. Krishnaswami Ayer attempted to 
argue that if the cowle did not come under 
s. 26, Estates Land Act, it would be 
invalid and that since the defendants have 
been holding the 5 velies of land at the 
rate of Rs. 5 since 1913, they must be 
deemed to have prescribed for a right to 
hoid the lands at the same rate. I do not 
think there is much “force in this conten- 
tion and I see no reason to discuss it 
because no foundation was laid in the 
written statement for any such plea nor 
was any such plea taken in the appeal to 
the learned District Judge. For the reasong 
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already given, this appeal is allowed .with 


costs in this Court and in the First Appel- 
gate Court. (Leave to appeal refused). 


N.-D. Appeal allowed. 


WA ener 


PATNA HIGH COURT 
Civil Revision No. 267 of 1938 
October 20, 1938 


JAMES, J. 
Firm KANI RAM-HAZARI MALL— 
PRTITIONER 
versus 

SITARAM AGARWALA—Oppositge PRTY. 

Second appeal—Question of fact going to the 

root of jurisdiction of trial and lower Appellate 
Courts—If can be treated as finally decided by deci- 
sion of lower Appellate Court—Jurisdiction—Con- 
tract to be completely carried out at O and payment 
to be made there-—-Casual variation if implies that 
contract was something dijfferent—Suit for payment 
of contract —Forum. 
- The questions of fact which go to the root of the 
jurisdiction of the trial and the lower Appellate 
Courts cannot be treated as finally determined by 
the appellate decision of the lower Appellate Court, 
and the finding must be treated as subject to 
scrutiny before the High Court can declare that 
the trial Court has jurisdiction. 

Where the plaintiff by his own witnesses proved 
that the contract was to be ccmpletely carried out 
in Calcutta, some casual variations irom the rule 
that payment was to be made by hundi which was 
to be cashed in Valcutha cannot be taken as imply- 
ing that the original contract was something mole 
than the plaintiff himself makes out. A suit by the 
plaintiff forthe recovery of the amount due under 
the contract must be instituted at Oalcutta and 
not at the place where he resided. Tikaram v. 
Daulat Ram (1), referred to. WG 

CG. R. from an order of the Additional 


Subordinate Judge, Gaya, dated April 12, 


1938, reversing that of the Munsif of 
Aurangabad, dated September 6, 1937. 


Messrs. Khurshed Husnain and D. N, 


Varma, for the Petitioner. ; 
Mr. N. K. Prasad il, for the Oppcsite 


Party. ; 

Order.—The suit with which we are 
here concerned, aviges out of a dal-selling 
agency by which the defendant received and 
disposed of the plaintiff's goods in Oalcutta. 


The plaintiff who lives in Nabinagar in- . 


stituted his suit in Aurangabad : but the 
Munsif after examining the parties came 
to the conclusion that he had no jurisdic- 
tion to try the suit which should be in- 
stituted in Calcutta. The plaintiff appeal- 
ed to the Subordinate Judge who f6und 
that there was an agreement to make pay- 
ment at Nabinagar. 

Mr. Khurshed Husnain on behalf of the 
defendant: argues that the finding of the 
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learned Subordinate Judge that payment 
was to be made at Nabinagar is on the 
face of it based on inadequate material. 
The contract was entered into in Caleutta, 
the accounting was done in Calcutta and 
payment was made by hundi which would 
be honoured in Calcutta; but on one 
occasion, the defendant's mukhtar-am had 
sent some silver to Sitraram at Nabi- 
nagar after deducting its value from 
the amount that was to be sent to 
Sitaram ; and on another occasion he had 
sent Rs, 448 to Sitaram at Nabinagar by 
money order. The learned Subordinate 
Judge inferred from this that there was an 
implied undertaking to make the payment 
of the plaintiff's dues at Nabinagar. These 
questions of fact which go to the root of 
the jurisdiction of the Munsif and the 
Subordinate Judge cannot be treated as 
finally determined by the appellate decision 
of the learned Subordinate Judge, and the 
finding must be treated as subject to 
scrutiny before we can declare that the 
Munsif of Aurangabad has jurisdiction. I 
consider that the argument of Mr. Khur- 
shed Husnain must prevail. The plaintiff 


by his own witnesses proved that the © 


contract was to be ce: mpletely carried out 
in Calcutta and these casual variations from 
the rule that payment was to be made by 
hundi which was to be cashed in Calcutta 
cannot be taken as implying that the origi- 
nal contract was something more than the 
plaintiff himself makes out. The case 
bears some resemblance to that of Tikaram 
v. Daulat Ram (1); and for the same 
reasons that Tikaram of Budaun had -to 
institute his suit in Bombay, I consider 
that the plaintiff of Nabinagar must in- 
‘stitute his suit in Calcutta. 

I, therefore, seb aside the order of the 
Subordinate Judge, restore the order of the 


Munsif and direct that the plaint be. re- 


turned to the plaintiff for presentation to 
the proper court. 


This application is allowed with costs. 
B. Application allowed. 


(1) 46 A 465; 80 Ind. Oas.'661; 22 AL J 591; AIR 
1924 All. 533; L R 6 A 9 Oiv. : 
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i NAGPUR HIGH COURT 
First Civil Appeal No. 84 of 1931 
° September 9, 1937 


e Stone, O. J. AND Dresy, J. 
BHAGWANTRAO AND ANOTHER — APPELLANTS 
Tersgus 
DAMODHAR AND of HERS —PLAINTIFFS— 


RESPONDENTS 

Contract—Penal clause regarding interest— Relief 
against— Court, if compelled to allow rate of interest 
not reserved in contract but claimed in suit —Usurious 
Loans (C. P. Amendment) Act (XI of 19314), 3. 2 (a)— 
If retrospective—C, P. Money Lenders’ Act (XXIV of 

37), s. 2—‘Loan’, whether includes mortgage—S. 9, 
whether retrospective — C. P. Reduction of Interest 
Act (XXXII of 1936)— Act, is retrospective. 

What the Court hag to consider where there is 8 
penal clause in te contract regarding interest which 
should be relieved against is the contract, not the 
claim Ifit be relieved against, one is not compelled 
to allow 2 rate of interest not reserved in the con- 
tract but claimed in the suit, which rate of interest, 
had it been reserved in the contract, would have had 
to be given effect to asa contractual term that was 
not penal, [p. 130, col 1L] 

Laws which have the effect of impsiring contracts 
and affect vested right must be strictly construed 
and inthe cass of such’ laws especially, the Court 
must lean against giving retrospective effect to their 
provisions Applying this principles. 2(a) of the 
amending Act Xl of 193tis not retrospective in 
operation so as to enable the Court to exercise the 
wider power to re-open loan transactions made before 
June 15, 1931, at any rate when the amount due under 
such a loan has become the subject-matter of a 
ee instituted before that date. [p. 133, col. 


[Case-law referred to | 

Although a mortgage transaction is correctly des- 
cribed as a transfer, it is also correctly describ- 
ed. as a loan transaction and would fall within 
the term “loan in s. 2, O. P. Money Tenders’ Act in 
its natural sense unless it were excluded from that 
term. Therefore asfrom March 19, 1937, the O. P. 
Money Lenders’ Act, applies to mortgage transaction 
made with money-lenders. [p. 133, col. 2.] 

A Oourt shculd be very slow to give retrospective 
effect tos. 9 of the amending Act of 1937 in the case 
of a transaction of loan which was not a loan within 
the meaning of the Act at the time when the suit was 
brought. Theamending Act of 1937 is not retros- 
pective in operation. [p. 134, col. 2.] 

The O. P. Reduction of Interest Act is clearly re- 
trospective in its operation. 


F, O. A.from tae decree of the Court of 
the Additional District Judge, Obanda, 


dated February 19, 1934, ia ©. S. No. 6 of” 


1931. 


Messrs. R. N. Padhye and D. W. Katha» 


ley, for the Appellants. 

Messrs. M. R. Bobde, R. B, M. B. Kin- 
khede, D. T. Mangalmoorti and N. T, 
Mangalmoorti, for Respondents Nos. | to 4. 

Judgment.—This is an appeal by de- 
fendanis Nos, Land 2. The respondents 
are the plaintiffs and defendant No. 3. This 
is a mortgage suit seeking foreclosure in 
respect of three mortgages. The first, 
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Ex P-1, is dated July 14, 1922, and was to 
secure a loanof Rs. 10,000. The second, 
Ex. P-2,is dated August 20,1923 and was 
for a loan of Rs. 14,000 The third, Ex. P 3, 
is dated October 22,1924, and was for ae 
loan of Rs. 10,000. At the time of the suit 
these sums were alleged to hava increased to 
29 544-1-3, Rs. 35,604-6-2 and Rs. 22, 350-110, 
Subsequent interest brings the amount, 
we are informed, to more than Rs, 1,20,000. 

The plaiat was filed on October 23, 1931. 
A preliminary decree was passed on Febru- 
ary 19, 1934. Appeal was launched and a 
stay wis applied for subject to conditions 
which have not be:n fulfilled; and as a 
consequence of the conditions not being ful- 
filled and the stay thereupon ending, a final 
decree was entered on October 7, 1939. ‘These 
dates are material because of the fact that 
this appeal raises a question as to what 
extent, if at all, local enactments dealing 
with reduction of interest and modification 
of the usury laws are or are nat retrospective 
and to whab extent the laws are applicable. 
It raises several questions relating to the 
amount of interest that can be allowed, 
viz. (1) can more than twice the amount 
advanced, (i.e. Rs. 68,0J0) be recovered in 
any event? (2) Is the interest usurious? 
(3) Does the reduction of Interest Act cut 
down the maximum amount of interest that 
can be allowed from January 1, 1932, to 6 
per cent. compound or 9 per cent. simple ? 
(4) Should not the penal clauses reserv- 
ing compound inierest from the date of the 
loan be relieved against ? 

Next, points are raised as to the form of 
the relief. Firstly, it is said there should 
be ai instalment decree given. Secondly, 
if is argued that the mortgages In ques- 
tion are not mortgages by cvnditional sale 
but are anomalous mortgages aad, there- 
‘fore, sale rather than foreclosure should be 
decreed. The next point is thit eeach 
mortgage should be made redeemable sepa- 
rately and that this hab not been provided 
for. Tois last pant that the mortgages 
should be made redeemable separately is 
not contested. It is furth@r agreed that 
no decree could be given against the house 
and kothas in Mouza Dhaba. Originally the 
deeree included those properties but this 
has since been put right so that no such 
point remains for consideration. 

Ofthe above points the one relating to 
the penal clause is a short one that can 
be quickly disposed of. Tne mortgage 
provided for interest at | per cent. per 
month. In a certain event (default) this 
was to increase to Rs. 1-8-0 per cent. per 
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mensem from the date of the bond and 
interest was to be paid on interest. It was 
not denied that this was a penal clause 
that could be relieved against, but it was 
said that that increased rate of interest was 
not claimed; what has been ciaimed is 
l per cent. compound from the date of de- 
fault, and it is argued that this is not penal. 
We are, however, clearly of the opinion, 
that what the Court has to consider is the 
contract, not the claim. If the contract: 
is looked at,it is found to contain a penal 
clause which should be relieved against. 
If it be relieved against, one is not com- 
pelled to allow arate uf interest not reserv- 
ed inthe mortgage but claimed in this 
suit, which rate of interest, had it been 
reserved inthe mortgage, would have had 
to be given effect to as a contractual term 
that was not penal. As the security here 
was admittedly real property worth at the 
time of the loan far more—even on the 
plaintifi’s valuation, twice the amount lent 
—than the loan whichit was to secure, we 
are of the opinion, tnat the most that can 
be properly allowed, the penal clause hav- 
ing been struck out, is the interest reserv- 
ed, 2. e. l per cent. per mensem. 

The next question relates to whether the 
mortgage in question is an anomalous mort- 
gage. The question is stated to be one of 
great importance by the respondents be- 
causethese are alleged to be ordinary 
lahan gahan mortgages which it is said 
are universally regarded as mortgages by 
conditional sale. itis also stated by the 
respondents in an application made, on the 
ground of its importance that this matter, 
if itis to be decided at all in this cage, 
should be referred toa Full Bench, that 
the foundations have not been tirmly laid 
for this discussion because the point was 
never taken in the lower-Court. 


We have re-perused the record to see 
how the matter stands. “It may be stated 
as follows :—Isaue LIT is: 

“Whether the defendants are entitled toa decree 
for sale instead of the decree for forec.osure ?" 


This question was disposed of by the Court 
as though it turned entirely on the value 
of the property, the quantum of indebted- 
ness and the general balancing of equities 
between party and paity. ‘his could only 
have been done on the assumption ihat the 
Court was free to give either one relief 
or the other. In the’case of mortgages by 
conditional sale, the only remedy 4s fore- 
closure. In the case of an anomalous mort- 
gage which, as here(granting these mort- 
gages are such) by its terms confers the 
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right to foreclose, by the amendment of 
1929 (Transfer of Property Act, s. 67) two 
remedies could alternatively be giver, (1). 
sale, or (2) foreclosure. Thus in the Uourt 
below, had the point been taken that this 
was a mortgage by conditional sale, Iesue 
IIl would have answered itself on its 
being decided that the mortgages here were 
mcrtigages by conditional sale. On the other 
hand it was not necessary in order to get 
a decree for sale to establish that they 
were anomalous mortgages. Tne point not 
having been takenin the Court below, we 
are not going to decide this important and 
far-reaching question on argument raised 
for the first time here. The sesult will be 
that we shall consider ourselves free, as 
the lower Court did, to assume that the 
mortgages are of a type which enables 
either decree to be passed. 

That this course is preferable is clear 
to us after a very careful examination into 
the history of the so-called Indian mortgages 
and the ancient texts relating tosecurities 
for moneys lent because our enquiry has 
disclosed that the argument before us on 
this point, though full, left out some of the 
most material considerations necessary to 
be borne in mind in arriving at a conclu- 
sion as to what type of mortgage the lahan- 
gahan falls within. One very important 
matter would be to ascertain precisely what 
the old lahan-gahan mortgage was. ‘The 
historical examination would have to go 
back to the position that arose out of 
Pattabhiramier v. Venkatarow Naicken (1). 
The state of affairs in India is stated in 
a very powerful judgment of Turner, O. J, 
in Ramasami v. Sumiyappanayakan (2), 
where the sort of mortgage by conditional 
sale that is common in South India is con- 
sidered (at p. 182*). Following upon the 
obvious reluctance of Indian Couris to follow 
the case in Pattabhiramier v. Venkatarow 
Naicken (1), the law was altered, and 

urner, C.J. was one of those who adviced 
the authorities responsible for the. Bill which 
when passed introduced mortgages by con- 
ditional sale. The matter mainly in con- 
troversy at that time was to what extent 


‘the borré6wer who had given a security 


(so put toavoid using the term mortgagor, 
the whole question being whether the essen- 
tial ingredient of mortgage, the equity of 
redemption, existed) had, after a certain 
time, any equity entitiing him, on tender- 

(1) 13 M I A 560,15 W R35; 7 BL R 136; 2 Suther 
410; 2 Sar, 623 (P ©), 

(2) 4 M179. ° 
bage of 4 M.—|Ed.] 


Cement anette ini Jaa | 
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ing the amount due, to redeem. As at pre- 
sent advised, all this history would have to 
be lsorne in mind when considering such 
cases as those cited from last century ; for 
example, Venkaita Reddiv. Parvati Ammal 
(3), Ramji Tukaram v. Chinto Sakharam 
(4), Sankarbhai Gulabhai v. Kassibhai 
Vithalbhai (5) and Krishnaji Keshav v. Ravji 
Sadashi. (6): So also Muratsingh v. Ramlal 
(7), buras on Bengal Regulation XVIII of 
1803 and belongs to the period anterior to 
the legislation now under discussion. The 
same sort of point (4. e. is there an equity 
when the contract is of a kind approximat- 
ing rather toeale than to mortgage) was 
under conskleration in Lazaman Devideen 
v. Baju Bai (8), Haji Mohammad Haji 
Wali M ohammad v. Ramappa (9), was con- 
cerned with the question of the remedy 
available under the law as it then stood 
- when the transaction is lahan-gahan. In 
Govind v. Jagannath (10), what was being 
examined was whether in the case of a 
mortgage where there was no personal 
covenant there could be a personal decree. 
In both of the two cases last cited it was 
stated that lahan gahan mortgages do not 
come within the definition of mortgages by 
conditional sale. 

As, however, we are of the opinion, that 
“the point was not raised, it need not here 
be further dealt with. The result is to 
leave us free to consider whether there 
should be sale or foreclosure. The Court 
has jurisdiction to order a sale in such a 
foreclosure suit under O. XXXIV, r. 4 (3) 
of the Civil Procedure Code, Whether this 
18 a C8se in which sale should be ordered 
will depend, inter alia, upon the quantum 
of indebtedness. The will turn to some 
exteut upon the conclusion arrived at with 
regard to the retrospective effect of local- 
legisiation. 
There has been inthis provinze a con- 
siderable amount of debt legislation and 
the policy Of the Legislature running 
throughout this legislation is obviously to 
relieve debtors from the burden of debt 
due largely to the high rates of interest 
which operate in India even in the case of 


loans secured on immovable property. Thus . 


(3)1 MHO R 460, 


. LB ACR 199, 

(5) 9 B HOR 89, ° 

6) YBHOR 79, 

WSOP L RB83, 

©) 8CPL R13. 

(W25 N L R187; 119 Ind, Oas. 684; A IR 1929 Nag. 
254; Ind. Rul. (1929) Nag. 316. 

«d0; 12 N L R 19; 33 ind. Oa’, 753; A I R 1915 Nag. 
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even in this case, even though the penal 
clause has not been applied, and where the 
interest reserved is not so high as in many 
a cass, an original debt of Rs. 34,000 has 
grown (if the lower Court's decree stands? 
iu less than 14 years to Rs. 1,20,000. A rate 
of 4 percent. whichis normal in Europe, 
would have brought the figure down tə 
Rs. 53,000. The starting point of the debt 
legislation is the (all India) Act of 1918 (The 
Usurious LoansAct). That of course applies 
to this case having been passed long be- 
fore these transactions were made or this 
sult instituted. But no relief could be 
given under the Usurious Loans Act here 
unless that Actisread as amended by the 
local Legislature wnich has made an im- 
mense change by altering one word. The 
scheme of the Usurious Loans Act was to 
enable Courts to re-open transactions of 
loan where two concurrent conditions oc- 
curred : (1) the interest reserved had to be 
excessive, and (2%) the transaction had to be 
as between the parties, substantially unfair. 
As a consequence of the explanation tos. 3 
(2), interest alone could amount to suificient 
evidence that the transaction wus substan- 
tially unfair, but it would only do so if it 
were so outrageous asin itself to prova un- 
‘fairness. It is not suggested that the inter- 
estin this case is of that type. By an 
amendment made in 1934 by Act XE of 1934 
(s. 2}, the local Legislature changed the 
word “and” in s. 3 (1) of the Act of 1918 into 
“or”, Toe result is that nowa loan bran- 
saction may be re-opened on the sole ground 
that the interest 1s excessive. Further to 
avoid any difficulty in determining what 
ehe meaning of tue Variable “excessive” is 
and in order perhaps to avoid the inconve- 
nience of ons Judge having one idea and 
another Judge having another idea on that 
subject, the amending Act, s.°3, directs the 
Court that certain interests are to ba deem: 
ed to be excessive. One case relates to 
loans mad: after a future date to be noti- 
fied. Tae other case relates to transactions 
waich come up “in any suit.” 

The questions are: Does the amendment 
entitle a Gourt to apply these provisions in 
a suit that was instituted before June 15, 
1934, the date the amending local Act came 
into force? If yes, does it entitle a Oourt 
of Appeal to vary a decree passed before 
the amending Act came into force? It 
will be rememberéd that this suit was 
instituted in 1931 and the preiiminary 
decree, now under examination, was passed 
on February 19, 1934, both are thus before 
the amendment, 


| 
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We take as our starting point the fact 
that all the laws hereafter to be considered 
and Act XI of 1934 in particular, however 
necessary or desirable, are laws which 
“have the effect of impairing contracts and 
affect vested rights. Such laws must be 
strictly construed and in the case of such 
laws especially, the Court must lean 
against giving retrospective effect to their 
provisions. See Maxwell on the Interpreta- 
tion of Statutes (7th edition), p. 187. 

Again, even apart from the nature of 
the legislation, to quote from Lord 
Cranworth in Kerr v, The Marquis of Ailsa 
(11) cited with concurrence by Lord 
Hatherly in Gardner v. Lucas (12): 

“Unless there be something in the language, 
context, or objects of an Act of Parliament showing 
a contrary intention, the duty and practice of Courts 


of Justice is to presume that the Legislature enacts 
prospectively and not retrospectively”. 

He adds; 4 

“There may, however, be acts that are evidently 
on the face of them, by their language and subject- 
matter, intended to be retrospective.” 


A distinction has, of course always been 
drawn between statutes which relate to 
procedure and other Acts. As an illustra- 
tion of the limits of this distinction, the 
ease of Deolubdass Pettamberdass v. 
Ramloll Thackoorsevdass (13) is instructive, 
Erom p. 126* itis gathered that the Act in 
question had been passed after the 
institution of the suit. TheAct then under 
consideration was striking at wagering 
transactions, declared such null and void 
and enacted that “no suit shall be allowed 
in any Oourt.........cceccereveseeesesetOr TeCOVEr* 
ing’,etc. The Judicial Committee expressed 
their view as follows :— 

“Their Lordships are of opinion that this Legis 
lative Act is not to be construed as affecting 
existing contracts; at all events, not those contracts 
on which actions have already been commenced, 
for statutes 
POGUE VG: ODL Yaaa anae a, aka edhe 
are no words in this Act sufficient to show the 
intention of the Legiglature ebo affect existing 
rights.” : 

Again, in Colonial Sugar Refining Co., 
Ltd. v. Irwing (14) their Lordships of the 
Privy Council Held that an Act taking 
away, in certain matters, the night of 
appeal to the Privy Council from the 


Supreme Court of Queensland and replacing’ 


that right by a rignt of appeal to the High 
Court of Australia was not retrcspective 


(11) 1 Macq. 738. 

(12) (1878) 3 A O 582. . 
pay 5 MIA 109; 1 Moo. P O 239: 1 Sar 403 
(P 0). 

(4) (1905) A O 369; 74 LJ PO77;92L T 738; £1 T 
LE 413. 
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for, though dealing with litigation, it was 
not concerned solely with procedure but 
affected existing rights, namely the right to 

h x 
appeal. It is observed by Lord Macnaghten 
on behalf of the Board at p 372*: 

Pesis It isnot disputed that if the matter in ` 
question be a matter of procedure only, the position 
is well founded. On the other hand, if it be more 
than a matter of procedure, if it touches a right in 
existence at the passing ofthe Act, it was conceded 
that, in accordance with a long line of authorities 
extending from the time of Lord Coke to the present 
day, the appellants would be entitled to succeed 
a suitor in a 


of right is B very . 
thing from regulating procedure. In 
principle, their Lordships sea no difference between 
abolishing an appeal altogether and transferring 
the appeal toa new tribunal. In either case there 
is an interference with existing rights contrary to 
the well-known general principle that Statutes are 
not tobe held to act retrospectively unless a clear 
intention to that effect is manifested.” 


To the same effect is Sardar Ali y, 
Dotluddin (15). 

In Delhi Cloth & General Mills Co. v. 
Income-tax Commissioner, Delhi (16) the 
Privy Oouncjl had to consider the effect 
of the Indian Income-tax (Amendment) 
Act of 1926 which inserted a provision 
afters. 66 of the Indian Income Tax Act, 
1922, giving a right of appeal from a High 
Court to the Privy Council. Ii retrospective, 
an appeal lay from the order in question 
which was passed, before the Act came 
into force: if not retrospective, no appeal 
lay. It was held not to be retrospective 
for it was not merely concerned wilh proce- 
dure but affected a vested right—the right 
of a litigant who had got a final order in 
his favour. This case is all the stronger 
because their Lordships recognised that the 
amendment was made to rectify an omission 
inadvertently made from previous legisla- 
tion. 

Passing from general principles to parti- 
cular cases, it was urged here on the 
authority of Ibne Hasan v. Gulkandi Lal 
(17) thatin any event here there could be 
no re opening of this transaclion because so 
“to do would be to interfere with a decree, 
viz, the preliminary decree from which 
this appeal is brought. That case was, 
however, concerned with a decree that was 


(15) AT R 1928 Cal. 640; 113 Ind. Oas. 49; 32 OW N 

1130; 56 O 512; 48 C LJ 150. ° 
(16) AIR :927 P © 242; 106 Ind. Cas. 156; 541A 
421,9 L 283;4 O WN1053;8 PL T79'; 25A LJ 
934;53 ML J 819; 47 OI. J 1; 30 Bom. LRCO:ILT 
; 32 reed N 237; 29 P L R 37; (1928M WN 


(P O) 
I R 1936 All. 611; 164 Ind. Cas. 325; (1936) 
A LJ $19: 1936 A LR 767; 9 RA I7. 
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final, not a decree under appeal, and is 
clearby distinguishable. 

Indra Chandra Beg v. Hira Lal Rong 
(18), Lal Mohan Rauth v. Kunja Behari Das 
(19) and Brojendra Kumar Datta v. Sushli 
Chandra (20), are all concerned witk the 
Bengal Money lenders’ Act. They decide, 
as tothe first, thats.3,and, as to the 
rest, thats 4 of that Act, is not retrospec- 
tive so as to affect loan transactions entered 
into before the Act came into force. 

Applyi.g the principles expressed in 
the above cases, we are ofthe opinion 
“thats. 2(a) of the amending Act XI of 
1931 is not .retrespective in operation so 
astoenable the Court to exercise the 
Wider power to re-open loan transactions 
made before June 15, 1934, at any rate 
when the amount due under such a loan 
has become the subject-matter of a 
litigation instituted before that date. 

Another point arises out of the Oentral 
Provinces Moneylenders’ Act of 1934 
(Act XHI of 1934). That relates to money- 
lending transactions. It is not disputed 
that the mortgagees here are money lenders 
within the meaning of that Act and that 
it relates to loan transactions. It is con- 
tested that these are Joan transactions, 
within the meaning of that Act. It is 
disputed that these are loan transactions 
even within the meaning of that term as 
the Act now stands. Whether or not that 
be so, it is strongly contended that these 
transactions were not loan transactions 
within the meaning of that Act as it 
stood at the relevant time, viz., the date of 
the institu'ion of the suit (October 23, 
1931) alternatively the passing of the 
Preliminary decree (February 19, 1934) 
alternatively the passing of the final decree 
(December 7, 1935). The position under 
the Act is as follows : 

_ The Act affects loans as defined. “Loan” 
is defined as including an advance which 
18 1n substance a loan but does not 
Include inter alia a transaction which is ine 
Substance a mortgage or sale of immovable 
Property. That was altered by Act XIX 
of 1937 by adding to the transactions 
excepted “charge”. That Act came into 
force on February 12, 1937, so thit on 
February 12, 1937, the matter stood thus: 
The Osntral Provinces Moneylenders’ Act 
of 1934 did not apply to a loan transac- 


(18) A I R1936 Cal. 127; 167 Ind. Cas, 411; 

N 696; 62 OL J 545; 9 R O 689" as. 411; 40 OW 
OS eng. oes 3 
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tion which was in substance a charge 
ora mortgage or a sale of immovable 
property. But Act XXIV of 1937, how- 
ever, the word “mortgage” was struck out. 
That Act came into force on March 19, 
1937, sothat on that date the position 
stood thus: A loan transaction was 
excluded from the Moneylenders’ Act if 
it was in substance a charge on or sale 
of immovable property. It is said that on 
that state of fact even asthe Act stands 
at present, a Joan transaction would not 
include a mortgage because a mortgage 
is notin substance a loan but is in sub- 
stance atransfer. So tohold would be, 
in our opinion, to re-trace the steps taken 
by Courts from the middle of last 
century when the question was being 
debated as to whether mortgages that 
looked like out and out transfers were or 
were not in essence loan transactions so ag 
to entitle the borrower to his equity of 
redemption. We areclearly of the opinion 
that althougha mortgage - transaction is 
correctly described as a transfer, it is 
also correctly described as a loan transac- 
tion and would fall within the term “loan” 
in its natural sense unless it were 
excluded from that term. We are, there- 
fore, of the opinion that as from March 
19, 1937, the O. P. Moneylenders’ Act 
applies to mortgage transactions made with 
money lenders. 

It is next argued that even assuming 
that it applies to mortgages,it does not 
apply to decrees passed on mortgages. 
The argument runs as follows: Where a 
quit is brought to enforce any right (in 
this case, recoupment of debt by foreclosure) 
the right on which the suitis launched, 
-once there is a decree, is for ever gone. 
There is a transit in rem judicêtam. The 
loan transaction merges ia the decree 
and what is lefe is a debt ofrecord. A 
debt of recotd is not aloan made with a 
money lender but aneindebtedness created 
by adecree. There is bere not merely 
a preliminary decree under appeal but a 
final decree and both are prior to the date 
upon which the Moneylenders Act of 
1934 was made applicable to a mortgage 
transaction, 4. e. March 19, 1937. 

Onthe other hand it is urged that 
though when this suit was launched there 
was no Moneylenders Act, still it is clear 
that the relevant s, 9, which we shall come 
to shortly, is intended to have a retros- 
pective effect, and if it has a retrospective 
effect so as to affect loans that were made 
before the passing of the Act, the Act 
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would affect this loan, not, it is true, 
in the Act’s original form, but in the 
form that it now takes. It is argued 
* that thatform istheone that has to be 
looked to inthis case which is still being 
fought. Itis observed that an appellate 

Court in India, as in England, is a Court 
that has power to re-kear a case, that 
Consequently it is as though this case 
were now being heard for the first time. 

tis accordingly said that the Court now 
hearing this case has to apply the law as 
it at present stands; one has, therefore, to 
apply the Moneylenders’ Act as it at present 
stands: accordingly “Loan” within the 
meaning of that Act includes a mortgage 
transaction; and as it so includes a mort- 
gage transaction, one must look tos. 9 
to see If that is retrospective in operation 
60 as to sweep in a mortgage tran-action 
that was made before this Act was passed. 

Section 9 gives rise to very considerable 
difficulties of construction. It is as 
follows : 

“Notwithstanding enything contained in any other 
enactment for the time being in force, no Court 
{original or appellate] shall decree, in respect of 
any loan made before this Act comes into force, 
on account of arrears of interest, a sum greater than 
the principal of such loan, unless itis satisfied that 


the money-leunder had reasonable grounds for not 
enforcing his claim earlier,” 


The words in square brackets were not in 
the original Act but were iscluded in Act 
XXIV, of 1937, and so came into eperation 
on March 19 of this year. Section 10 
Bays : 

“No Court shall, in respect of any loan made after 
this Act comes into force, decree on account of 
arrears of interest& sum greater than the principal 
ofthe loan.” . 

It will thus be seen that the Act is 
dividing all loans into two categories (1) 
those made» before the April 1, 19385 (on’ 
which date the Moneylenders Act of 1934 
came into force) and (2) loans made there- 
after, i. e. on or aftér April 1,935. In the 
latter case no Court can decree more than 
twice the principal. In the former class 
of case Oourts “were not so limited if the 
Courts were satisfied that the money-lender 
had reasonable grounds for not enforcing 
hisclaim earlier. The loan transaction 
of which the Act was speaking in 1934 

did not include mortgages, Mortgages 
were added by Act XXIV, of 1937 which 
also added to the werd “Court”, “orignial 
or appellate’. The implied reason for 
interfering with lIcans made before the 

Act came into force was tv prevent 

money-lenders, in respect cf loan transac- 
tions to which the Act then applied, from 
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failing to exercise their remedies until 
the borrower was so immersed in, debt 
as to be unable to extricate himself. 
It was, so to speak, a punishment meted 
out to money-lenders who allow their debtors 
to become more and more entangled. It 
was an encouragement to the money- 
lender to sue. Ib did not apply for nearly 
two years to mortgage transactions. In 
any event, in this case there has been no 
issue and no finding, no evidence and no 
possibility of evidence being led to enable 
the money-lender to satisfy the Court that 
he had a reasonable ground for not en-. 
forcing his claim earlier. In our opinion, 
therefore, a Court should be °%very slow to 
give retrospective effect to the section in the 
case of a transaction of loan which was 
not a loan within the meaning of the Act 
at the time when the suit was brought. 

Applying the cases already referred to 
and the principles already stated, we are 
of the opinion that the amending Act of 
1937 is not retrospective in operation and 
that accordingly these transactions are not 
in this Court affected by the Central Pro- 
vinces Moneylenders’ Act, 1934. 

The next Act that falls to be considered is 
the Central Provinces Reduction of Interest 
Act, 1936. At first it was urgel that this 
Act has not come into effect at all being 
inchoate because there bas been no notifi- 
cation unders. 3 (1). This, however, proved 
to bean error, Notification No. 1175-XIX 
dated May 7,1937, having been gazetted 
providing December 31, 1939, as the terminus 
ad quem. 

Next a curious point was raised on s, 4 
which provides; “Nothing contained in 


| the Usurious Loans Act, 1918, shall apply 


to any debt falling under s. 3.” At the time 
of argument it was being debated whether 
the Act amending the Usurious Loans Act 
was retrospective. If it were, it was to the 
interest of the respondent to shut out the 
Usurious Loans Act by saying that these 


, debts fall within s. 3 (1) and therefore whe- 


ther amended or not the Usurious Loans Act 
ceases to have any hearing on this case. 
We must, however, observe thats. 4 of the 
Central Provinces Reduction of Interest Act, 
1934, as it at present stands, may have 
mcst unfortunate results. The difficulty is 
due tothe wording of 8. 3 (1) which is‘as 
follows:— 

“Notwithstanding the provisions of any law for 
the time being in force or any &greement or con- 
tract between the parties, no debtor shall be 
liable to pay interest to a creditor on a debt in- 
curred by him at a rate higher than that specified 
inthe schedule for any period between the firat of 
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January 1932 and such other date as the Local 
Government may, by notification, appoint: 

Provided that such rate of interest shall be 
liable.to be increased by the percentage rate by 
which the rate of interest at which the Local 
Government is able to secure a loan exceeds 4 per 
cent." 


It will be noled that a debt incurred in 
(say) 1929 would “fall under” s. 3 (1) and 
might also be such that the Usurious Loans 
Act would (apart from s. 4) apply. We do 
not pursue the matter, but we draw the 
attention of Government to the fact that, 
in the case put, Courts would appear to be 
powerless to relieve against excessive in- 
terest (except under the very limited 
powers existing apart from the Usurious 
R Act) for the years 1929, 1930 and 
1931. 

“Debt” for the purposes of this Act has 
the following artificial meaning: It “in- 
cludes” all liabilities owing by a person, in 
cash or kind, secured or unsecured, payable 
under a decree or order of a Civil Court or 
otherwise. The Act is clearly retrospective 
in ils operation and, as a consequence of the 
wording of the Schedule, limits the rate of 
interest that may be decreed to 9 per cent. 
simple or 6 per cent. compound on loans of 
the magnitude of those in this case, this 
being a secured debt. Section 3 (3) of 
the Act provides as follows: 

“Tf a decree has already been passed on the basis 
ofa debt and remains unsatisfied in whole or in part, 
the Court which passed the decree shall, on the 
application of the judgment-debtor amend it by 


reducing, in accordance with the provisions of sub-s. 
(1) the amount decreed on account of interest.” 


It is said that, as a foreclosure decree 
has been passed and as the mortgage is 
of a type on which a foreclosure decree 
alone can be given (conditional sale), the 
decree has already been satisfied by the 


passing of a final decree and that therefore ° 


_ not even the Court which passed this decree 
could amend its decree. As, however, we 
are of the cpinion, for the reasons already 
given, that sale can he ordered, we cannot 
regard the debt as wholly satisfied. The 
responden's have, in opposing any 
order fur sale, urged that the property 
is not worth the amount cf the debt so that 
on any view, in our opinion, 
must be regarded as unsatisiied We do 
not consider it necessary to drive the appel- 
lant to make an* applioat on to the trial 
Court. We have seisin of this case and we 
shall pass a decree and have therefore 
pwer to entertain an application. It is 
true an application has not been in form 
made, the point being “ raised in appeal. 
The appellant will accordingly put in an 
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application in orde? that no revenue may 
be Icst to Government, but we will antici- 
pate the result of that application by direct- 


ing that from January 1, 1932, the intereste 


on these loans be reducedto9 per cent. 
per annum. 

We are of the opinion that this is not a fit 
case for an instalment decree in any event. 

The subject-matter of the mortgages is 
substantial and consists of twelve villages. 
We are of the opinion that there should be 
a decree for sale, the respondents being 
given leave to bid. 

The penalty clauses in these mortgages 
being deleted, the interest will be 12 per cent. 
from the date of mortgage to January 1, 1932 
and thereafter at 9 per cent. Six months’ 
time allowed for redemption. The mortgagee 
having obtained a final decree, that decree 
must be set aside: but as the final decree 
was made before the passing of the Reduc- 
tion cf Interest Act, which is the Act which 
has caused the principal variation in the 
interest allowed, interest will be chargeable 
only up to date when mortgagee obtained 
possession under that decree and the mort- 
gagees will not be accountable for profits 
thereafter unless and until the property 
is redeemed, and then, only for any period 
they retain possession after redemption. It 
will ba borne in mind that there are three 
mortgages and each may be separately re- 
deemed, 

Each side will pay their own costs of this 
appeal. 


8. Order accordingly. 


e Ce el 
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Criminal Revision-Application No. 3 of 1938 
May 30, 1933 
Davis. J. O. 
MUHAMMAD ASHFAQ IMAM ILGAHI— 
CompLAINANT—APPLIOANT 
PVETSUS e 
MOTIRAW MANGHANMAL ADVANI— 
Acousep —OPPONENT 

Penal Code (Act XLV of 1860), s. 405—T'rust— 
Trust receipt—Passing of property to purchaser— 
Decisive test in cases of breach of trust—Criminal 
intent, how to be ascertained — Purchaser under trust 
receipt when guilty of breach of trust—Purchaser 
held had no criminal intent under s. 405-—-Trust 
receipt, nature of. ° f 

The question whether the property in the goods has 
or has not passed tothe purchaser, is relevint to 
the decision of cases under s. 406 or s. 409, Penal 
Code, but it is not necessarily decisive. The deci- 
sive test is whether there was an entrustment with- 
in the meaning of s. 405, Penal Oode, and the 
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necessary criminal jntert. The property in the 
goods may have paseed to the purchaser ; he is, 
therefore, the legal owner but he may nevertheless 
constitute himself a trustee of these goods for 
enother, including the seller, who thereby becomes 
the beneficial owner. The phrase, however, ‘that a 
man cannot commit criminal: breach of trust of his 
own property’, requires some qualification. It is 
true, provided the person is the legal and bene- 
ficial owner, and the whole aggregate of rights of 
ownership are vested in him, It is not of course 
true if the legal ownership only is vested in him. 
Therefore, if, the property in the goods doés and 
is intended to pass under the documents called trust 
recejpts, it is still possible that the purchaser may 
constitute himself a tfustee of goods that are now 
his, for the seller. However, it cannot well be 
said thata person has the requisite criminal intent 
when jt is doubtful whether the property has or 
has not passed, whether he is entrusted with the 
goods under the terme of a trust agency, or whether 
there is an out and out sale, whether by cash or 
credit, with the property in the goods passing. 
But, if it is clear that the trust receipt is, what it 
is really intended to be, a trust agency, whereby 
the buyer binds himself to sell the goods on behalf 
of the seller and is entrusted withthe goods under 
certain clear terms and conditions, there is an en- 
trustment within the meaning of s. 405, Penal Code, 
and if there be a violation of the terms and con- 
ditions of the entrustment with the necessary in- 
tent, there can be a conviction for criminal breach 
of trust, [p. 142, col 2.] 

Where in a case the seller had never seriously 
directed his mind to the words of the trust receipt 
at all, that he never contemplated that its terms 
would be complied with and all he thought that it 
secured was due payment of the purchase price at 
due date and the purchaser took delivery of goods but 
did not pay the purchase price either on the date 
mentioned inthe trust receipt or afterwards: 

Held, that the purchaser could not be said to 
have criminal intent required by s. 405, Penal Code, 
as, whatever be the legal relation established by 
the trust receipt. the purchaser had good reason to 
believe that he was the purchaser of the goods in the 
ordinary sense of the term, that the property or 
the goods had passed to him on delivery, and thay 
all he had todo was to pay the draft on due 
date. [p. 140, col. 1.) 

[Case-law discussed. | 

Obiter.—The trust receipts ara not intended to” 
pass the proptrty in the goods purchased, but to 
give tlfe purchaser a limited right of disposal pend- 
ing the payment of the full purchase price. [ibid] 


Or. R. App. from an order of the Addi- 
one City Magistrate, dated December 2], 
1937. . 

Mr. M. N. Kotwal, for ihe Applicant. 

Mr. P. S. Shahani, for the Opponent. 

Mr. D. N. O'Sullivan, Public Prosecutor, 
for the. Crown. 

Judgment.—In this case, one Muham. 
mad Ashfaq, who describes kimself as a 
partnerin & firm called the Oosmopolitan 
Trading House, made a complaint against 
one Motiram Manghanmal Advani, who is 
described as the proprietor of the Head snd 
Footwear House, of offences under gs. 409 
and 417, Indian Penal Code. The com- 
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plaint arcse out of a business dealing 
between the parties. The accused placed an 
order with the cemplainant’s principals, 
Messrs. Stanley Oaks & Co, Calcutta, for 
ceriain parcels of bosts and sbces to be 
delivered after payment of the purchase 
price £42-13-1. This payment was to be 
made bya draft drawn on the purchasers 
at 60 days p. P. (dccuments against pay- 
ment’, the fO days expiring on February 24, 
1936. Before this date, however, the goods 
arrived in Karachi and the purchaser want- 
ed the goods before payment, and the com- 
plainant, the sellers agent, agreed to let 
the purchaser have the gocds before pay- 
ment on his accepling the drdft and sign- 
ing a document called a trust receipt which 
he did on January 2, 1936. The purchaser 
took delivery of the goods but did not pay 
the purchase price either cn due date, 
February 24, or before or after, and the scm- 
plainant hed bimself finally on Septem- 
ber 29, 1936 to pay the amount of the 
draft £42-13-1, and on October 22, he filed 
this complaint against tke accused who 
was subsequently adjudicated an insolvent. 
Now the Magistrate discharged the accused 
holding that under the trust -receipt, the 
property passed to the accused, and he 
could not therefore be guilty of criminal 
breach of trust of his own property. He 
referred to a single Judge judgment ofa 
Judge of this Court in which it was held 
that a trust receipt created no trust in law, 
and there has been arguments before me, 
as there were argumen!s before the learned 
Magistrate, as to whether under the terms 
of the trust receipt the property in the 
goods passed to the purchaser. Now, no 
doubt, the question whether the property 
in the goods has or has not passed to the 
purchaser, is relevant to the decision of 
Cases under s. 406 or 6. 409, Indian . 
Penal Code, but itis not necessarily deci- 
sive. A man, for instance,may commmit 
theft of his own property. Iilustrations (A) 


sand (k) in 8.378, Indian Penal Code, are two 


cases in point: 

"(j) if A owes money to Z for repairing the watch, 
and if Z retains the watch lawfully as a security 
for the debt; and A takes the watch out of 4's pos- 
session, with the intention of depriving Z of the 
property as a security for his debt, he commits 
theft, inasmuch as he takes it dishonestly. 

ik) Again, if A, having pawned his watch to Z, 
takes it out of Z's possession without Z's consent, 
not having paid what he borrowed on the watch, 
he commits theft, though the watch is his own 
property, inasmuch as he takes it dishonestly; "| 
and likewise a man may commit criminal 
breach of trust cf his own property. Lf, for 
instance, instead of A's taking the watch 
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out of Z's possession, without his consent, 
Z engrusted the watch to A at A's request 
for a night, on the express condition that A 
should return it the next morning, and A 
in deliberate violation of that express con- 
dition did not return the watch but sold it, 
A might be convicted of criminal breach of 
trust. Moreover, a person may constilute 
himself trustee of his own property for 
another. So the learned Public Prosecutor 
who appeared in response to notice was of 
the view that the Magistrate’s order was 
wrong because tte test of whether property 
has or has not passed is not decisive. The 
decisive test is whether there was an en- 
trustment within the meaning of s. 405, 
Indian Penal Code, and the necessary crimi- 
nalintent. The property in the goods may 
have passed to the purchaser; he is therefore 
the legal owner but he may nevertheless 
vonstitute himeelf a trustee of these goods 
for another, including the seller, who there- 
by becomes the beneficial owner. 

The phrase, however, ‘that a man cannot 
commit criminal breach of trust of his own 
property’, requires some qualification. It is 
true, provided the person is the legal and 
beneficial owner, and the whole aggregate 
of rights of ownership are vested in him. 
It is not of course true if the legal owner- 
ship only is vested in him. Therefore if, as 
the Magistrate holds, the property in the 
goods does and isintended to pass under 
these documents called trust receipts, and 
for reasons I shall give, I do not think the 
property does or is intended to pass under 
these documents, it is still possible that the 
purchaser may constitute himself a trustee 
of goods that are now his, for the seller. I 
do not myself think that this is the purpose 
or effect of these trust receipts nor do I 
think a single Judge judgment of mine 
reported in the April number of tne (1938) 
All India Reporter, Gobindram C. Motwant 
v. Emperor {1), to which reference has been 
made, is or was intended to be authority 
for sucha proposition. That case related 
toa simple case of the hyopthecation of 
shop goods against un advance quite a 
different case from the one before me and 
follows the opinion of one of the Judges 
in a reported case of this Court David 
Sassoon & Co. v, National Bank of India, 
Ltd., Karachi (2) to which no reference 
is made in a single Judge judgment of this 
Court reported in.the March number of the 
All India Reporter, Karamali Manji v. 

(1) AIR 1938 Sind 73; 174 Ind. Cas. 560; 39 Cr. L 
J 509; 10 R 8 266. 

(2)78 L R 61; 21 Ind. Cas. 520. 
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Emperor (3). The facbs of that case are 
quite different from the facts of this, case, 
and illustrate the wisdom of dealing with 
each case on its own facts. The only cont- 
ment 1 think necessary to make on that 
judgment is that the reference in that case 
to the unreported case of Pahlajrui v. 
Crown (decided by Raymond, A. J. O. 
in 1923) on which the learned Judge relies 
ig not complete, for that judgment went 
in appeal and the Judges in appeal 
appeared to doubt the correctness of the lower 
Gourt’s decision on the point of law but 
dismissed the appeal on the ground that 
the necessary criminal intent was not prov- 
ed. References then to unrepoited cases 
are liable to mislead. 

And inthis case it appears to me that 
this revision application must?fail because it 
is quite impossible to hold in this case that 
the criminal intent required by s. 405, 
Indian Penal Code, was present. The evi- 
dence of the complainant himself shows that 
it was never the intention of the parties 
that the terms of the trust receipt should 
be binding or complied with, and this case 
in this respect resembles the case in 
Chartered Bank of India, Australia and 
China v. Imperial Bank of India, (4). In 
that case, the question of the legal rela- 
tionship created by these so-called trust 
receipts was again discussed, as it 
was discussed, in the previous judg- 
ments of that Court in In re Nripendra 
Kumar Bose (5) and In re Summermull 
Surana (6) and the conclusion was that no 
trust was created by mere trust receipts, 
that the property in the goods didnot and 
‘vas not intended to pass from the seller to 
the purchaser, and that these documents 
were created merely asa device to evade 
the provisions of, s. 52 (2) [cb Presidency 
Towns Insolvency Act. With all dhe res- 
pect to the learned Judges who decided 
those cases" these documents may have a 
less dubious and unworthy origin, whatever 
the ultimate purpose to. which they have 
been turned. In In “re David Allester, 
Limited (7) letters of trust were regarded 
ag enrtirely reputable documents evidencing 


‘a trust agency created hy the Bank as 


(3) AIR 1938 Sind 57;174 Ind. Cas. 145; 39 Or, 
L J 399; LORS 244. 

(4) 60 O 262; 119 Ind, Oas. 903; A I R 1833 Cal 
386; (1933) Or. Cas. 50226 RO 652. 

(5) 36 © 1074; 121 Ind. Oas. 715; A IR 1930 Oal, 
171; Ind. Rul. (1930) Cal. 185. 

(6) 59 O 818; 140 Ind, Oas. 594; AIR 1932 Cal, 
6&0; Ind, Rul. (1933) Gal. 1. , 

(7) (1922) 2 Oh. 211; 91 L J Oh, 797; 127 L T 


431; 66 S J 486; 38T LR 611, 
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pledgee in the Company who imported the 
gocds for re-sale for the purpose of realizing 
the Bank's security. 

In the Calcutta case in Chartered Bank of 
India, Australia and China v. Imperial 
Bank of India (4) the impor'ers obtained 
from the plaintiff-bank bills of lading and 
other documents of title which the plaintif- 
bank handed over to the importers in 
breach of their agreement with the ship- 
pers beforethey obtained payment for the 
goods in return for trust receipts whereby 
the importers purported to become trustees 
for the plaintiff-bank of tte goods and their 
sale proceeds until payment. The impor- 
ters having obtained delivery of the goods 
pledged them with the defendant-bank who 
received the goods in good faith without 
any knowledge of the trust receipts, and 
allowed overdrafts on the security of the 
pledged goods and in an action brought by 
the plaintiff-bank against the defendant- 
bank, the plaintiff-bank was unsuccessful 
because, inter alia, whatever be the legal 
relations created by the trust receipts be- 
{ween the importers and the plaintiff bank, 
the defendant bank were as pledgees 
without knowledge of the trust receipts and 
had given in good faith good consideration 
for the goods pledged, but the case is of 
interest in showing how these trust receipts 
were regarded by men of business and 
what was their effect. The firm concerned 
were Kerr Tarruck & Co. a firm of long- 
standing and high repute, and used to carry 
on business in Caleutta as importers and 
dealers. In the words of the judgment: 


“Their shippers used to draw bills of exchange on 
them for the price of the goods shipped. The plain- 
tiffs used to finance the shippers by discounting 
these bills, or by issuing other bills in exchange, and 


took as securtty, the bills of lading and other docu-" 


ments’ relating to the goods, and the shippers from 
time to time executed letters of request and hypo- 
thecation in favour of the plaiurtifis. These bills of 
exchange were called advance bills &s distinguished 
from other bills of exchange which were handed to 
the plaintifis by the shippers for collection unly. By 
the terms of the lettexs of request and bypothecation, 
it was agreed inter alia that the plaintiffs should 
accept the shippears’ bills of exchange drawn upon 
their indentors (in this case Messrs, Kerr Tarruck 
& Oo.) accompanied by bills of lading, invoices and 
marine insurance policies purporting to represent 
the relative merchandise shipped. The documentary 
bills were to be forwarded by the plaintiffs to 
their agents (in this case their Calcutta Branch) and 
the shippers undertook that their respective drawees 
(in this case Kerr Tarruck & Oo.) would accept the 
pills on presentation and pay them at materity It 
was a term of the contract that the documents attached 
were not to be delivered until payment of the 
relative bills, In consideration of the plaintiffs 
accepting their bills, the shippers undertook to pay 
the amount required, to meet the acceptances in 
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case the plaintiffs did not receive, cover before 
maturity, or should the amounts received be insu- 
ficient, and to pay interest in case of default. Further 
in case cf default by either the shippers or their in- 
dentors, the plaintifis were authorized to sell the 
goods, Kerr Tarruck & Oo. had knowledge of these 
terms and of the terms of the contracts of sale, and in 
particular of the fact that the bills were D-P, that 
is to say, payment must be made on or before delivery 
of the shipping documents. The plaintiffs used to 
send the bills of exchange, with the bills of lading 
and other documents, to their branch in Oalcutta and 
Kerr Tarruck & Oo. accepted the bills. Thereupon 
and before obtaining payment, the Calcutta branch 
used habitually to hand over the bills of lading and 
other documents to Kerr Tarruck & Co,, and take in 
exchange certain documents called trust receipts, 
This practice had been followed for 20 years prior to 
the year 1927, though obviously it was lone in breach 
of the contract between the plaintiffs and the shippars 
contained in the letters of request and hypotheca- 
tion, because it enabled Kerr Tarruck & Co., to obtain 
delivery of the documents and the goods before pay- 
ment. 

` By the terms of the trust receipt it was provided 
that in consideration of the plaintfis having handed 
over the shipping documents in respect of gvods 
hypothecated to them as collateral security for the 
due payment of the relative draft drawn upon and 
accepted by Kerr Tarruck & Oo., the latter firm 
undertook to land, store, and hold the goods until 
sale as trustees for the plaintiffs, and in the event of 
sale by Kerr Tarruck & Oo., to receive the gross 
proceeds as trustees for the plaintiffs, and forthwith 
to pay them in full tothe plaintiffs. Further, Kerr 
Tarruck & Co. agreed, in case the goods were sold by 
them on credit, to obtain from the purchaser a pro- 
missory note for the price payable on demand, and 
endorse it in favour of the plaintifis forthwith, if 
called upon to do so, and to receive any suma paid in 
discharge of the notes, on behalf of the plaintiffs to 
whom such sums should belong, and to hold them as 
trustees for the plaintifis and to pay them to the 
plaintiffs as and when received. 

Itis clear from the evidence that neither the 
plaintifs nor Kerr Tarruck & Oo., over intende 
that these terms, which were printed, should be 
adhered to either strictly or in This was 
admitted by Mr. Pollock, Mr. Warren and Mr. 
Warwick, sub-agents of the plaintiffs. For example, 
Kerr Tarruck & Co., were not expected to pay the 
gross proceeds of sale to the plaintiff forthwith or 
at all. One of the witnesses of the plaintiffs des- 
cribed this term as “silly”. They were to meet the 
relative bills of exchange at maturity and this 
they did invariably, over a long period of years 
and until they became insolvent. rther goods, 
such as corrugated iron sheets and sugar, were not 
stored, nor ever intended by either party to be 
stored in the godown but were sold ex jetty. More- 
over, when goods were sold on credit, Kerr Tarruck 
& Oo, did not obtain promissory notes from the 
purchasers, but took bazar chits instead, nor did 
they pay the sums received in discharge thereof to 
the plaintiffs, when or as received, and when the 
plaintiffs became aware of these departures from 
the terms of the contract they acquiesced rather 
than risk the Joss rf good customers of high com- 
mercial repute and goodsstanding, such as Kerr 
Tarruck & Oo. were recognised to be. This is con- 
firmed by the correspondence. In fact Mr. War- 
wick had to admit that the terms of the trust re- 
ceipts contained in ¢he first two, which are the main 
clauses of the agreement, had never been adhered to 
in practice ;” 

" e 
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and in conclusion the learned Judge was of 
the pinion that the facts showed that 

“Kerr Tarruck & Co. honestly believed, so far as 
they ever directed their minds to the question, if 
at all, that they were entitled to deal with the 
goods as they thought fit, subject to their obliga- 
tion to meet the bills when they fell due, and that 
the property in the goods had passed to them on 
delivery, just as the plaintiffs honestly believed 
that they were justified in issuing the shipping docu- 
ments in return for trust receipts. " 

Now, in this case, it is clear from the 
evidence of the complainant and from the 
facts of the case and from the words of the 
trust receipt itself that the complainant 
had never seriously directed his mind to 
the words of the trust receipt at all, that 
he never contemplated that its terms would 
be complied with and all he thought that 
it secured was due payment of the pur- 
chase price at due date. The trust receipt 
is printed, and it was not altered to adopt 

“it to the facts of this particular case. It is 
as follows : 

kr aa January 2, 1936, 


0 
The Cosmopolitan Trading House, Bunder Road, 
Karachi. 
Dear Sirs, 

In consideration of your handing over to us the 
shipping documents for the undermentioned goods 
held by you on trust re: the undermentioned draft 
accepted by us with Mercantile Bank of India or 
the undermentioned invoices payable to you, we 
‘undertake to hold the said documents and goods 
and all proceeds of sales thereof in trust for you to 
be dealt with according to your directions and we 








No. Drawn by Invoice No. 
M/s Oakes & Son, 13225 
London. 
Do. 13260 


We have received these goods. 
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engage ; (1) to hold, store and sell the said goods 
and pay you the proceeds of sales immediately on 
receipt thereof advising you the account in respect 
of which each payment is made; (2) to effect sale 
of the said goods forcash which will be held and 
collected by us in trust for you and paid to you on 
demand; (3) if the goods covered by this trust 
receipt shall not be sold for cash or money not 
realized in sufficient time to paevide payment for 
the said drafts-invoices at the dae date thereof, we 
undertake to pay the amount of the said drafts- 
invoices with interest at 5 per cent. per annum to 
the approximate date of the arrival of the remit- 
tance in London, such payment to be made in 
sterling or rupee currency according as the 
amount is payable in sterling or rupee; (4) to 
keep the said goods insured against fire, marine 
risk and riot and civil commotion in trust for you 
to the full value and to hand over to you on 
receipt all moneys received in like manner from the 
insurers; (5) to return and deliver to you or to 
your nominee at any time on demand ‘the said 
documents and the goods remaining unsold; (6) to 
allow you or any other authorized by you in writ- 
ing to enter our godowns and premises at any time 
and take possession of any of the goods remaining 
unsold ; (7) that inthe case of our being a firm of 
more than one individual, our obligations here- 
under shall bind the members for the time being 
of such firm or such individuals jointly and seve- 
rally and continue notwithstanding any changes; 
(8) that we acknowledge and declare that the 
goods or moneys thereof represent a separate 
transaction distinct from all other goods or 
outstandings and shall not be deemed or taken to 
constitute a general credit from you, 


Yours faithfully, 
For Head and Footwear House 
(sd) M. M. Advani, 
Proprietor." 


-m - -mm ars A AA A e E a as 


Amount due. Description. 


annar aa AAAA E AAA AAAA AAA AAAA, 


£4°-13-1 . 10 parcels from Lotus, 
Ltd., contg. shoes, 
£13-17-7 3 parcels from M/s 


Lincol Bennet & Oo., 


<a A Sn PSSA A EN SSR SN AAO ANAA ANNA 


In this case there were no shipping 
documents at all. The goods came by 


parcel post and the complainant gave to 
the acensed the necessary authority to the 
post office to deliver the goods to him, but 
it is clear that it purported to bind the 
purchaser to pay over the receipts for goods 


sold as soon as they were sold, yet 
with respect te this -the compleinant 
Bays : 


“In my previous deposition before Mr. Mangha- 
.ram I stated that when I got the trust receipt 
executed by the accused besides giving him deli- 
very orders on the post office, 1 gave him no other 
document. It is correct Ihave stated in my pre- 
vious deposition before Mr, Mangharam that it 


- mentioned 


. entirely his concern and not mine. It 


Mr. Motiram to sell the goods 
in the trust receipt as he liked and 
when he liked and for whafewer price he liked 
without any reference to me. This is correct. 
I have also stated in the same deposition whether 
he sold the goods ata profit or at a loss was 
was open 
to him to sell he goods for cash or on credit without 
reference to me. If the goods got stolen or burnt 
it was his own misfortune. He was bound to pay 
fall amount shown in the trust receipt on 
February 24, 1936. He yas not bound to pay me 
anything before February 24, 1936. This is 
correcé.” 


was open to 


This being the case, it appears to me 
quite impossible tosay, whatever be the 
legal relation established by this trust 
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recaipt, that the accused had not good rea- 
son to believe that he was the purchaser 
of the goods in the ordinary sense of the 
“erm, that the property cr the goods had 
passed tohim on delivery, and that all 
he had todo wasto pay the draft on due 
date. Therefore, it appears to me, it 
cannot be said the accused had the crimi- 
nal intent which s. 405, Indian Penal Code, 
requires and that this revision application 
must fail, 

As, however, this one question of these 
trust receipts was argued at length before 
me, and my remarks in view of my dis- 
missal ¿f the revision application on other 
grounds must be obiter, it is perhaps only 
fair to the learned Advocate concerned, that 
I should state my view. My view is that 
these trust receipts are not intended to 
pass the property inthe goods purchased, 
andl am dealing here withthe simple case 
of sellerand buyer. The real purpose is 
not to pass the property but to give the 
purchaser a limited right of disposal 
pending the payment of the full purchase 
price. In In re Nripendra Kumar Bose (5), 
the nature and purpose of trust receipts 
were discussed, In that case, one Bose, the 
purchaser, used to obtain goods by 
sending an indent to the petitioners add- 
ressed tothem and on a form supplied 
by them requesting them to order on his 
account certain goods therein mentioned, 
packed asdirected at the price stated, 
ci f.c i Oaleutta 60 days D/A in 
sterhng aud otherwise on terms and 
conditions stated on the reversa of the 
form : l 

“These terms inter alia provided, that all risks 
of voyage, &c,, were to be borne by Bose, That he 
would accepttheir invoice as correct and accept 
on presentation and pay at maturity the draft (ore 
on demand the pro-note) drawn for the invoice 
value. Thatinthe event ofthe goods arriving 
before the bill fell due, he would retain the same 
or,ifno draft were drawn, he would pay the 
invoice amount on arrivalof the steamer. That 
he would raise noobjectior to quality, &e., unless 
the draft (or pro-naje) had been first accepted (or 
signed) and paid by him. Incase the indent men- 
tioned D/A terms, that isto say, delivery against 
acceptance, the petitioners had the option to allow 
these termsornot, and Bose agreed to pay the 
draft on arrival of the steamer. In default of Bose 
accepting or paying the draft at maturity or pro-note 
on demand, he agreed to pay the value ofthe goods 
according tothe invoice as for goods bargained, 
and sold and authorized the petitioners to re-sell the 
goods on his account, and agreed to pay any deficit 
and- waive all claims to any surplus which might 
arise onre-eale, In answer to the indent order, the 
petitioners used to send what they called a report 
stating that the order had been placed. In prac- 
tice, the goods ordered were made over to Bose, 
either against cash or upon his executing a pro- 


note for their value. This note contained particu- 
lars of the invoice, the goods and the ship and a 
promise to pay the sum stated therein to th8 peti- 
tioners on demand against the goode and in addi- 
tion, at the foot thereof, a statement which, so far 
as it is material, is as follows. 

J angage myself to hold these goods in trust for 
and on their behalf and keep the goods insured 
against fire and confirm that these goods until 
sold by me and the proceeds thereof when sold 
shall remain their property and that the said pro- 
ceeds shall be kept by me separate, the intention 
being that they may take possession of the goods 
andjor the said proceeds whenever they wish to do 
so and that production of this notice shall make 
null and void any claims that may be made on 
the goods and/or the said proceeds by my creditors 
whether or not they had notice of this trust. The 
trust created shall ceuseto exist aftes I have paid 
in the above amount. 

This document is called by the petitioners a 
trust receipt, and isa variant of the trust receipts 
sometimes taken by bankers in exchange for goods 
delivered: to the buyers in advance of payment.” 

Certain goods in accordance with the 
above arrangement had been delivered to 
Bose by the petitioners and not paid for 
when Bose became insolvent and the peti- 
tioners claimed the goods against the Offi- 
cial Assignee as goods being held in trust 
for Bose on their account and the Official 
Assignee met their claim by the plea of 
reputed ownership, and s. 52 (l) (a), Presi- 
dency Towns Insolvency Act. Tne Court 
held that the plea that Bose held the goods 
in trust and was a trustee would not help 
the petitioners because the legal ownership 
vests ina trustee so that there would be in 
Bose not only reputed ownership but legal 
ownership as well. According to the terms 
of the contracts, however, the Judge held 
that the property in the goods was not to 
pass, saying: 

“But if Bose was a trustee, then he was the real 
owner, andthe property in the goods was in him, 
Whereas the trust receipt printed upon the pro-note 
states explicitly that the property in the goods and/or 
the proceeds thereof is to remain in the peti- 
tioners until payment. If, therefore, the property 
in the goods never passed to Bose, in my opinion it 
is clear upon the facts that the goods were in his 
reputed ownership within the mearting of 8.52 (2) 
(e). Onsale of goods, the property in the goods 


e passes, when the parties intend that it shall pass, 


shown bythe terms of the contract and the circum- 
stances of the case, 

Where the delivery of the goods or of a document 
giving control of the goods is to bein exchange 
for payment of, or security for the price of the 
goods, the seller, unless a contrary intention 
appears, reserves the rightof disposal of the pro- 
perty in the goods, patil payment, or security, be 
made or given accordingly. In the absance, there 
fore, of the trust receipt, the property in these 
goods would have passed to Bose on signing the 
pro-note and not before. But the effect of the 
trust receipt was to postpone the transfer of property 
until payment. Apart, however, from these consti- 
derations, the arrangement made by the peti- 
tioners, was only an ingenious attempt to defeat. 

o 
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the provisions of the Insolvency Act. While put- 
ting it in the power of Bose to obtain credit on the 
strength of the goods with which they supplied 
him, they tried nevertheless to secure a preference 
for themselves over all other creditors. Even, if 
they had succeeded in drafting a document, which 
would have been sufficient to create a trust, in my 
opinion, such a trust would not have been legal 
or valid. Atrust must be created in good faith. 
This application, therefore, is dismissed with 
costs.” 


In In re Summermull Surana (6) Ameer 
Ali, J., dealt with'the question of a trust 
receipt from the point of view of its effect 
onthe doctrine of reputed ownership. In 
that case the trust receipt was in the fol- 
lowing terms: 


e 

“The delivery contemplated by this contract shall 
always, at the option of the sellers, be against a 
delivery order which shall be construed as trust 
receipt and shall always be deemed to include the 
following stipulations. 

(a) That in consideration of the sellers having 
handed over to the buyers the shipping documents 
for the goods or in consideration of the sellers hav- 
ing deliveredthe goods to the buyersas the case 
may be, the buyers shall undertake ,fo land, store 
and/or hold until sale of the said goods as trustees 
for and on behalfof thesellers, and in the event of 
the said goods or any portion thereof being sold by 
the buyers to receive the gross sale-proceeds thereof 
as trustees for sellers and forthwith after receipt 
thereof to pay the same in full to the sellers and at 
the same time to advise the sellers of the account 
in respect of which such payment is made; and (b) 
they, the buyers, shall futher undertake not to sell 
the said goods on credit except with the permission 
in writing of the sellers and ,whenever any goods 
covered by this contract or any part thereof shall 
be sold by the buyers on credit with the permission 
in writing of the sellers as aforesaid to obtain from 
the purchaser or purchasers thereof a promissory 
note or notes for the price of the said goods made 
in their own favour or order and payable on 
demand and to endorsethe same in favour of the 
sellers forthwith, if called upon to do so, and fur- 
ther that all sums paid tothe buyers in discharge 
or part discharge of the promissory notes or any of 
them shall be received by the buyers for and on 
behalf of the sellers and shall be the property of 
the sellers and that they the buyers shall hold all 
such payments while intheir handsas trustees for 
the sellers and will pay the same to the sellers 
when and as received by them and that they, the 
buyers, shall advisethe sellers of the account in 
respect of which such payment or payments is or 
are made; and (c) the buyers shall undertake that 
they shall keepthe goods fully insured against loss 
or damage by fire and to hold the policy or policies 
of insurance as trustees for the sellers and to hand 
over to the sellers forthwith the full amount 
recovered by them in respect of such insurance, 
and (d) that the buyers shall get such delivery 
order duly stamped and je) it being further ex- 
préssly agreed that im the event of the breach of 
any item or conditions of the stipulations aforesaid 
or any part thereof, the sellers may, at their option, 
either prosecute the buyers under s, 405, Indian 
Penal Code, or thay proceed civilly against the 
buyers or may adopt both such proceedings.” 

On p. 821* the learned Judge says : 

“The exigencies of trade apparently require that 
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buyers should be givén possession and control of 
goods for the purpose of sale before payment. This 
has led to the adoption by sellers of various devices 
designed to maintain some connection with or con- 
trol over the goods; some invisible machinery by 
which the sellers can prevent goods being dealt 
with or passing from their buyer to the sellers’ 
detriment. Two kinds of situations arise, one as 
between sellers and buyers simply, and the other as 
between sellers, bank and buyer. In the latter case, 
commonly, when the goods have been imported 
from abroad, the bank, having discounted foreign 
bills for the price of the goods, is, until payment, a 
pledgee of the goods vis-a-vis the buyer or the seller 
according to whether property has or has not passed 
under the contract of sale, The bank, in many 
cases, notwithstanding the pledge, delivers the 
goods to the buyer, sothat the latter can deal with 
them against documents called “trust receipts.” 

The gituation to be considered here is between 
buyer and seller simply, but, in my opinion, the 
same principles apply to the situation as between 
bank and buyer.” 


And on p. 825* he says : 


“There remains the question oftrust. As already 
indicated, I propose to assume that, the clause here, 
cl, (34), is equivalent to a trust receipt. Now, it 
is clear that trust receipts may be considered some- 
thing more than mere contract: see In re, David 
Allester, Limited (7). 

Sellers resorted to the device of trust for the 
reason that, as a general rule, trust property does 
not vest in the Official Assignee and is excluded 
from the scope of reputed ownership, That general 
rule is based upon the theory of law that the 
trustee is the owner. Therefore, there is no other 
owner who can give his consent to reputed owner- 
ship by the buyer: Joy v. Campbell (8). 

In India the rule is stated in s. 92 (a) and 72 2) 
(c), Presidency Towns Insolvency Act. These two 
sub-sections read as if trust property could, in no 
event, be affected by the doctrine of reputed owner- 
ship. But, in my opinion, the rule is subject to 
certain qualifications, It may be put alternatively 
as follows: either some trusts may fall within the 
reputed ownership clause or such trusts when 
investigated will not be regarded by the Court as 
trusts in the full legal sense,” 


And the learned Judge sums up his con" 


clusions on p. 826* as follows: 

“First, that which appears on the “document to 
be a trust may falf within reputed ownership, 
either because reputed ownership does apply in 
cases whee a trust*is of a secret or fictitious nature 
or because the Court refuses to recognize such 
transactions as tiusts ak any 1a8te as against out- 
siders. 1 add the qualification because it may be 
that the incidents of the truste Would be enforced as 
between the two immediate parties. 

Secondly, trust reveipts taken by a trader seller 
from a trader buyer so far as they purport to create 
an agency for sale, do not preserve the property 
from reputed ownership, unless the relationship of 
the parties is known to the public. The common 
sense of the matter is this, that no special words or 
legal formula can preserve a control where actual 
control has been sbandowed nor maintain a con- 
nection with the goods when the connection has 
been 1n “fact severed or save for the seller, property 
which a seller hands over tv a buyer with capacity 
to deal with it either as against transferees for 


(3) (1804) L Sch, & Lef. 328; 8 R R 39. 


ages of 99 O.—[kid.] 
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value or against the Official Assignee. If the exigen- 
cies of trade require that the goods must be handed 
over for sale, the seller takes the risk, he cannot put 
that risk upon the public which deals with his 
Buyer ostensibly in possession of those goods as 
owner.” 

Lastly, referénce may be made to the 
case in In re David Allester, Limited (7). In 
that case, a limited company pledged bills 
of lading with a bank to secure an over- 
draft. When it was time to sell the goods, 
the company in accordance with the well- 
established mercantile practice obtained 
the bills of lading from the bank for realiza- 
tion on the terms stated in the usual letter 
of trust given by the company to the bank, 
to wit, that the company received the bills 
of lading in trust on the bank’s account 
and undertook to hold tne goods when 
received, and the proceeds when sold as the 
bank's trustee and to remit the entire net 
proceeds as realized, and it was held that 
as the letter of trust merely recorded the 
terms on which the company was authorized 
to realize the goods on the bank’s behalf, 
and did not really create any charge at all, 
it did not require registration (as was 
contended) under s. 93, sub-s. 1 (e), (e), 
Oompanies (Consolidation) Act, 1908, either 
as a billof sale within cl. (e) or a charge 
on bcok debts within cl. (e) The trust 
receipt in this case reads as follows: 

“February 1, 1921, 

To Barclays Bank, Limited. 

Gentlemen, 

I/We have to acknowledge receipt of invoice, bill 
of lading, and copy of insurance policy represent- 
ing 100 bags alsike and white clover, loan 271, 
January 11, 1921. 

1j/We receive the above in trust on your account, 
and I/we undertake to hold the goods when received 
and their proceeds when sold as your tiustees. I/We 
further undertake to keep this transaction separate 
from any other and to remit you direct the entire 
net proceeds as realized, but not less than £1200, 
within 26 days from this date. 

I/We undertake to cover the goods by insurance 
against fire and to hold the volicy or policies on 
your behalf. . ý 

Yours faithfully, 
For and on behalf of David Allester, Ltd, 
Henry F. Mills, Secretary.” 

Astbury, J. if giving judgment said; 
= "In my judgment these letters of trust do not fall 
within the bills of sale definition at all, The pledge 
rights of the bank were complete on the deposit 
of the bills of lading and other donuments of title, 
These letters of trusts are mere records of trust 
authorities given by the bank and accepted by the 
company stating the terms on which the pledgois 
were authorized to 1ealize the goods onthe pledgees’ 
behalf. The bank's pleu%e anu its rights as pleugee 
do not arise under these documents at „all, but 
under the original pledge: see Hx parte Hubbard 
t) at p. 697*. The bank as pledgee had a right to 

(9) (4886) 17Q B D 690755 Ld Q B490; 59L T 
72n; do WR 2; 3 Morrell. 246, 

* Page of (1806) 17 Q BD.—[#d. | 


realize the goods in question from time to time, 
and it was more convenient to them, as is com- 
mon practice throughout the country to gllow 
the realization to be made by experts, in this case 
by the pledgors. They were clearly entitled to do 
this by handing over the bills of lading and other 
documents of title for realizaticn on their behalf 
Without in any way affectjng their pledge rights: 
see North-Western Bank v, Poynter (10).” 

And finally the learned Judge said: 

“Here, if I may repeat myself again, the bank as 
pledgee created a trust agency in the company for 
the purpose of the realization of the bank's security. 
That trust agency was acknowledged and recorded 
in the letters of trust. That is the whole of the 
transaction. The letters of trust are neither bills 
of sale within s. 93, sub-s. 1 (c) nor are they in 
any sense mortgages or charges on book debts 
within cl, (e) or any other clause of the section.” 

Though in a very recent judgment, the 
Court of Appeal in an English case in 
Lloyds Bank, Ltd. v. Bank of America 
National Trust and Savings Association 
(11) found in certain circumstances that 
the pledgor and pledgee were joint owners 
of the bills of lading which had been 
pledged. And [do not think the nature of 
the transaction isso very different where in 
place of the bank as pledgee there is the 
seller or the seller's agentas owner. I think 
the true nature and purpose of these trust 
receipts is expressed in the phrase “trust 
agency.’ It was not the purpose and 
intention of these trust receipts that pro- 
perty in the goods should pass as it need 
not pass under 8. 25, Sale of Goods Act, 
until they had been paid for. It may well 
be in India that the terms of the trust 
receipts have been so added to by sellers in 
the endeavour to secure themselves, that 
there is conflict between and uncertainty 
in tne terms themselves. ‘The sellers wish 
to Lave all the advantages of a sale, and 
yet retain the property in the goods. Tney 
want the goods andthe money. They want 
to eat their cake and haveit, and it is clear 
that where the terms of the trust receipt 
are themselves inconsistent orin conflict, 
a prosecution for acriminal breach of trust 
must ordinarily fail. It cannot weil be said 
that a person has the requisite criminal 
intent when itis doubtful whether tae pro- 
perty has or has not passed, whether ne is 
entrusted with the goods under the terms 
of a trust agency, or whether there is an 
out and out sale, whether by cash or credit, 
with the property in the goods passing. Bat, 
if it is clear that the trust receipt is, what 
it is really intended to be, a trust agency, 
whereby the buyer binds himself to sell the 


(10) (1895) A O 56; 64 L J PO 27; 11 R125; 72 L 
93. 
(11) (1938) 2 All E R 63, 
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: evidence in & criminal proceeding, the fact that 
goods on behalf of the seller and is entrusted evidence of the confession is admitted is sufficient 


with | the goods under certain clear terms to make the confession evidence. It is open no 
and *conditions, there is an entrustment doubt to the defence to object to the evidence of 
within the meaning of 8,405, Indian Penal confession going in onthe ground that it is exclude 


Oode, and if there be a Violation of the ed by s.24. But till such objection is raised, there 
: is no necessity for the Oourt to pronounce any 


terms and conditions of the entrustment formal decision on the question of relevancy of 
with the necessary intent, there can be 4 the confession. The actual admission of the evi- 
conviction for criminal breach of trust. dence during the trial is sufficient for the pur- 
But, in the case now before me, though the pose. 

terms of the document are compatible with Or, A. againstan order of the Court of 
an enirustment by the seller to the buyer, Session, North Arcot Division, at Vellore 
and cl. (3) may be read to mean that the dated July 28, 1937. 


entrustment comes toan end when payment Messrs, K. 5. Jayarama Iyer and C, 
is made oris due, as in In re Nripendra K. Venkatanarasimham, for the Appellant. 
Kumar Bose (5) yet it is clear from the Mr. K. Venkataraghavachari, for the 


evidence of the complainant that he did not Prosecutor, for the Crown. 

understand its terms and that he thought Judgment.—The appellant has been 
that in some way the document was security convicted of robbery and causing grievous 
for the payment of the price of the goods hurt in the course of the commission of the 
on due date. But, the document cannot be robbery and sentenced to undergo r.gorous 
read as transferring legal ownership tothe imprisonment for seven years under 
buyer who thereupon constitutes himself a ss. 392 and 397, Indian Penal Gode. She 
trustee forthe goods or mortgages them to was charged along with her husband with 
the seller. This, I think, is not the purpose those offences, but the husband was 
of these documents. The fact that this acquitted by the Sessions Judge after a 
document is stamped asan agreementisin trial with the aid of a jury. It cannot 
itself of some significance. It supports the be argued in this case that there was not 
conclusion that what this document and enough evidence which, if believed, would 
other documents like it are intended to not support the verdict of the jury. ‘The 
evidence is a trust agency agreement, nota Case for the prosecution briefly was that 
mortgage of goods or chattels. The case P. W. No. 2, a little girl of six years, 
where the owner of goods hypothecates his who used to go to the appellants ‘house 
goods as security for a ioan or advance isa for drinking water during the school 
different class of case and will be dealt with interval, went to the appellant's nouse on 
when it arises. Iam quite satisfied thatthe April 4, 1937, slong with some of her 
complainant did not understand the terms schoolmates, that she remained behind for 
of this document and did not even expect the purpose of answering cali of nature, 
them to be fulfilled. To say that the accused and that she never raturned to the house 
should be prosecuted for not fultilling them even that night. Search was made for 
is unreasonable. For these reasons I dis- the girl and she was finally found in a room 
miss this revision application. Order in the appellants house in a nearly 





accordingly. ‘strangled condition with a coir rope round 
MANAN her neck and all her jewels were found 

8. Application dismissed. missing. The jewels were soon afterwards 
produced by the appellant before the 

: Police from an almirah in a room in her 

MADRAS HIGH COURT house. There was also a confession record- 
Oriminal Appeal No. 423 of 1937 ° ed by the Tahsildar-Magistrate on April 12, 

May 4, 1938 in which the appellant admitted having 
Panprane Row, J. pushed the girl down, taken off her jewels 


In re NAVANITHAMMAL—Apratrant and finaliy tied the rope round her neck 
Evidence Act (I of 1872), s. 2i—Confession ad- tightly and dragged the child to the room 
mitted in evidence—Such admissionis sufficient to in which she was ultimately found. 


make it evidence—Question as to its relevancy need 
not be decided till objection is faised under s 24, It has been argued on behalf of the 
Section 24, Evidence Act, is a rule of exclusion @PPellant that the learned Sessions Judge 


because it declares that a confession made by an instead of deciding timself whether the 
accused person in certain circumstances is irrele- confession made by the appellant before the 


that there should be adecision in zo many words Tahsildar-Magistrato was induced by any 

that 2 Confession is not irrelevant under 8. 24, In threat or promise, left it to the jury bo decide 

every case in which a confession is admitted in whether the confession was voluntary and 
a 


| 

t44 
also that the Sessions Judge omitted ta 
direct the jury that it was for the jury to 
decide whether the confession was a true 
confession. [ am of opinion that there is 
not much substance in these contentions. 
No doubt, there is in more than one place 
in ihe charge a direction to the jury to 
consider whether the confession was volun: 
tary and indeed to decide whether it is 
voluntary, but this does not mean that the 
Jearned Judge did not come toa decision 
himself on the point before he admitted 
the confession in evidence. The confessicn 
was one which is recorded by the Magistrate 
authorized to record confessions according 
to law and in such a case prima facie the 
confession would be admissible and the 
recorded confession as well as the oral 
evidence of the Magistrate who recorded 
it must have been admitted because the 
learned Judge thought there was nothing 
to prevent their being admitted. section 24, 
Evidence Act, is a rule of exclusion because 
it declares that a confession made by an 
accused person in certain circumstances is 
irrelevant in a criminal proceeding. It is 
not necessary that there should be a 
decision in so many words that a confession 
is not irrelevant under s. 2-4, Evidence 
Act. 

In every casein which » confession is 
admitted in evidence in a criminal proceed- 
ing, the fact that evidence of the confession 
is admitted issufficient to make the confes- 
sion evidence. It is open no doubt to the 
defence to object to the evidence of confes- 
sion going in on the ground that it is 
excluded by s. 24, Evidence Act. But 
till such objection is raised, there is no 
necessity for the Court to pronounce 
any formal decision on the question of 
relevancy of the confession. The actual 
admission of the evidence during the trial 
is sufacient for the purpose. It cannot, 
therefore, be said in this caso that there 
had been a failure on the part of the learned 
Judge to perform his-duty in the matter 
of admission of the evidence of confession. 
Then again his leaving it to the jury to 
decide whether the cunfessiwn is voluntary 
is certainly a point regarding which the 
appellant cannot complain with any reason, 
because it gives only a further cppor- 
tunity given for the appellant to escape 
from the consequences of the confession. 
Though the learned Judge was not right 
in leaving this maiter to the decigion of 
the jury, yet his leaving it to the jury 
to decide cannot be regarded as a misdirec- 
tion which could have possibly prejudiced 
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the appellant. As regards the other point, 
the learned Judge has asked the jury to 
decide whether the confession may, be 
accepted asa true one, and this is a sufficient 
compliance with his duty to direct the jury 
to decide whether the confession admitted 
by him is a true confession or not. 

The next argument urged on behalf of the 
appellant is that, there was no proper direc- 
tion at the end of the charge as to whether 
the hurt caused to the victim by the appel- 
lant was caused for the purpose of 
committing robbery or,as the saction has it 
‘for that end’. This, in my opinion, is not 
a reasonable criticism of the charge, for, 
at the end of the charge the learned Judge 
has said that it was necessary for the jury 
to consider whether the violence was resorted 
to with a view to rob the girl of her jewels. 
This, in my opinion, is sufficient compliance 
with the law as regards the charge to 
the jury in respect of the ingredients of the 
offence charged. Going through the charge 
as a whole, I see no reagon to suppose that 
it was not on the whole fair and sufficient. 
There was one or two important discre- 
pancies in the evidence, but these have 
been touched upon and it was open to 
the jury to accept the explanations put 
forward cn behalf of the prosecution for 
the discrepancies. This is certainly nota 
case in which ib can be said that there 
was not sufficient evidence for a conviction 
and the sentence imposed on the appellant 
is the minimum prescribed under s. 397, 
Indian Penal Code. The appeal is, therefore, 
dismissed. 


N.B. Appeal dismissel. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 271 of 1938 
June 7, 1938 
BEOKBTT, J. 
BAOHITTAR SINGH AND oTAERS— 
PLAINTIFRS~—APPELLANTS 


s VETSUS 
RAHIM BAKHSH AND OTHERS -DEFENDANTS 
— RESPONDENTS, 


Provincial Small Cause Courts Act (IX of 1887), 
Sch. TI, Arts. 35 (ii), 4—Property removed in asser- 
tion of right-No offence under Penal Code (Act 
XLV of 1860), s. 378—Sutt for recovery of price— 
Whether comes under „Art. 33.(ii)~Fruits removed 
fromtrees-~Suit for price—Whether covered by 
Art 4. 

Where the property was removed in the assertion 
ofa contested claim or right, the removal would not 
constitute theft as defined in s. 378 ofthe Oode. 
In these circumstances, Art. 35 (44), Provincial 
Small Cause Courts Act, does not apply 


1934 


toa suit for recovery of price of the property. 
Nabi Baihsh v, Mahomed Ali(l) and Attar Singh v. 
Nugu (_), not followed. 

_ A suit forthe value of fruit removed from trees 
18 not covered by Art. 4, Provincial Small Oause 
cos Act. Nasir Khan v. Karamat Khan (3), 
relied on, 


S.C. A. from the decree of the Senior 
a udge, Hoshiarpur, dated November 17, 

Mr. Gullu Ram, for the Appeliants. 

Mr. Barkat Ali, for Respondent No. 1. 

Judgment.—A preliminary objection has 
been raised that no second appeal lies, on 
the ground that the suit is of a nature 
Cognizable by a Court of Small Causes and 
that the value is less than Rs. 500. The 
plaintiffs are suing for the price of fruit 
removed by the defendants from certain 
trees which both parties claim to be grow- 
ing on their own land. In support of his 
right to appeal, Counsel for the plaintiffs 
relies on Nabi Bakhsh v. Mahomed Ali(1), in 
whica a suil for the price of fruit removed 
was held tobe excluded from the cogniz- 
ance of a Small Cause Oourt by Art. 35 
(ti), Provincial Small Cause Courts Act. 
The judgment is brief and it is not clear 
. What were the particular facts of the case 
which would have constituted an offence 
punishable under Chap. XVII, Indian 
Penal Code. In the present instance it is 
clear that the property was removed in the 
asserticn of a contested claim or right so 
that the removal would not constitute theft 
-as defined ins. 378 of the Code. Ii is not 
taken out of thescope of Chap. XVII by 
any of the provisions of Chap. IV, but 
does’ not constitute an offence under 
Chap. XVII, simply because .it, does not 
fall. within the wording of 8. 373. In 
these circumstances, Art. 35 (ii) does not 
apply. Reference has also been made to’ 
Altar Singh v. Nuru (2) where Art. 35 was 
held to apply to the -wrongful removal of 
grass. If this decision is to be taken as 
implying that the wrongful removal of 
property must be taken as falling under 
Chap. XVII of the Ovde even though there 
1s no dishonest intention, I find myself 
with all respect unable to accept a pro- 
position so widely worded. l 

An attempt has also been made to justify 
the appeal .as one falling under Ari. 4, 
“which excludes a suit fer the possession of 
immovable property or for the recovery of 
an interest in immovable properly. Since 


© 
w A IR1921 Lah. 72; 76 PL R1922; 3 Lah. L 
RO) AIR 1933 Lah, 172; 145 Ind. Cas, 155;6 R L 
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the Provincial Small Oause Ccurts Act 
appeared before any definition of immov- 
able property was included in the General 
Clauses Act, there have been conflictiag 
decisions with regard to trees. But there 
never appear; to have been any doubt that 
a suit for the value of fruit removed from 
trees is not covered by Art. 4. In this 
connection reference may be made to Nasir 
Khan v. Karamat Khan (3), a case decided 
under the earlier Ast, XI of 1865. For 
these reasons, [ hold that no appeal lies, 
and no sufficient grounds have been made 
out for treating the appeal as a petition 
for revision. The memorandum of appeal 
is accordingly rejected with costs. 


D. Appeal rejected. 
(3) 3 A 168. 
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PESHAWAR JUDICIAL COMMIS. - 
SIONER’S COURT 
Civil Revision No. 175 of 1938 
November 8, 1938 
ALMOND, J. C, 
MAHBUB SHAH—DEFENDANT— PETITIONER 
Versus 
DAUD AND ofaERs—RESPONDENTS. 

Pre-emption—Purchaser of property transferring 
it by exchange, before pre-emption suit, to another 
having equal right to pre-empt—Pre-emptor's suit 
whether can succeed. 

Where the purchaser of property transfers it 
before the institution of a suit for pre-emption to 
another person having an equal or superior right to 
the pre-emptor in recognition ofthat person's right 
to pre-empt, then the pre-emptor cannot succeed, 
The basis of this principle is that a person with a 
right to enforce pre-emption can do so out of Court 
and thereby defeat a plaintiff also possessing a right 
of pre-emption who hasto come into Oourt to en- 
force his right. There is no differencein principle 
as to whether such right is enforced out of Oourt 
by means ofa sale or by means of en exchange. 

C. R. from an order of the Additional 
Judge, Peshawar, dated April 23, 19383, 

Lala Krishar Chand, for ths Appellant. 

Mr. Abdul Latif, for the Respondents. 

Order.— By two unregistered sale deeds 
dated 1929 and 1932, respectively, Mahomed 
Inam and Nur Khan sold the land in suit 
to Mohsin for an ostensible price of Rs. 198. 
A mutation regarding this sale was entered 
in the revenue papera on July 23, 1934, 
and was attested on August 29,1934. By 
another mutation entered and attested on 
the same day Mohain transferred the suit 
land to Mahbub Snah by exchange for some 
other land. Daud Khan brougat a suit for 
preemption against both the vendees and 
both the vendors. The suit was first of all 
dismissed on the ground of being time- 
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appeal and the suit of the plaintiff on being 


‘remanded was again dismissed by the trial 


@ourt on the ground that the rights of the 


- plaintiff had been defeated by the exchange 


effected between Mohsin and Mahbub Shah. 
It is not disputed that Daud Khan has a 


‘superior right of preemption to Mohsin 


and only an equal right with Mahbub Shah. 

On appeal to the District Judge, the 
learned Additional Judge reversed the find- 
ing of the trial Court and held that the 


` exchange effected between Mohsin and 


‘Tights. 


Mahbub Shah cannot affect’ the plaintiff's 
He, therefore, decreed the plaintiff's 
suit on payment of Rs. 100. Against that 
decree Mahbub Shah has applied for revi- 
sion and two points have been raised by his 
learned Counsel, viz: (1) the question of 
limitation, and (2) the question of the effect 
of the exchange between Mohsin and Mah- 
bub Shah on the rights of the plaintiff. 

The application can be disposed of on the 
second of these questions. It may be stated 
that there is mo direct authority on the 
point now inissue. There is an abundance 
of authority that Where the purchaser of 
property transfers it before the institution 
of asuit for pre-emption to another person 


-having an equal or superior right to the 


= pre-emptor in recognition of that person’s 


right to pre-empt, then the pre-emptor can- 


mot succeed, It is, however, contended that 


there is a difference between acale and an 
exchange. The basis on which the above 
principle has been laid down is that a per- 
son with a right to enforce pre-emption can 
do soout cf Court and thereby defeat a 
plaintiff also possessing a right of pre-em p- 


tion who has to come into Oourt to enforce 
his right, 


I am unable to see any difference in 
principle as to whether such right is en- 
forced out of Court by means of a sale or 
by means of an exchange, and.the question 
for consideration in this case is whether 
the exchange effected between Mohsin and 
Mahbub Shah wds-effected witha view to 
enforcing the right of Mahbub Shah to 
pre empt the disputed property, It appears 


“to me that all the circumstances of the case 


indicate that this wasso. Theland in suit 
is situated in village Baklshali. The ven- 
dors were residents of village Shahbaz 
Garasha. Mohsin, the first vendee, was a 
resident of Bakhshali but owned no land 
there. The second vendee, Mahbub Shah, 
as well asthe pre-emptor, are also residents 
of Bakhshali and own. land there, The 
Original transaction between the vendors 


PAJ-UDEDIN v. KuAMBatta (LAH) 
“barred. That decision “was reversed on 
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and Mohsin took place in 1929 and 1932, 
but no attempt was made to give effect to 
the transaction in the revenue papers until 
1934 when on one and thesame day not 
only the original sale but also the exchange 
transaction were entered in the revenue 
papers and they were also attested on the 
same day. It seems to me in these circum- 
stances that Mobsin was afraid of getting’ 
the transaction entered in the revenue 
papers lest he should be ousted by a possible 
pre-emptor and that when he saw that this 
was likely, he allowed Mahbub Shah to 
enforce his right to pre-emption. 

For these reasons, I am of opinion that 
the decision of the first Court Was correct. 
I, therefore, accept the petition and setting 
aside the order of the Appellate Court, res- 
tore that of the trial Court dismissing the 
plaintiff's suit. The defendants will have 
their costs throughout. 


S. Petition accepted, 
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Pir TAJ-UD-DIN AND ANOTHER-— 
JUDGMENT-DEBTORS——ÅPPRLLANTS 
versus 
KHAMBATTA AND oTHERS— 


DEROREE-HOLDERS—REsSPONDENTS 

Execution—Arrest—-Punjab Relief of Indebtedness 
Act (VII of 1931), s. 84— Ciril Procedure Code 
Amendment Act (XXI of 1936)-—Acts, if retrospective 
~Judgment-debtor, when immune from arrest—Onus 
of proof—Application under O. XXI, Civil Procedure- 
Code (Act V of 1908), when proper — Minor — Minor 
unrepresented—Decree, tf nullity —Executing Court, if 
can refuse execution—Minor impleaded as defendant 
with other relations—Held not validly represent- 


ed. 

Judgment-debtor is immune from arrest under s. 34, 
Punjab Relief of Indebtedness Act, and O. XXI, r. 40, 
Oivil Procedure Ccde, read with s. 51, Civil Procedure 
Code as amended by Act XXI of 1936, which have 
retrospective effect, unless the provisions of these 
Acts are fulfilled. The onus under the new provisions 
of law lies upon the decree-holder to establish on the 
record that the judgment-debtor has the means to pay 
and ifno such evidence is brought on the record and 
itis not apparent on the record otherwise that hehas , 
such means, no presumption adverse to the judgment- 
debtor can be drawn. 

An application, to take effect under O. XXI should 
be presented in accordance with the provisions as laid 
down therein and unléés the Court rejects the appli- 
cation or calls upon the decree-hoider to amend it 
under sub-r. (1) ofr. 17, there is no proper application 
before the Oourt. 6 

A decree obtained against an unrepresented minor 
isa nullity and if it is brought to the notice of an 
executing Court that the decree sought to be executed 
was obtained against a judgment-debtor when he was 


. two 
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& minor and was not represented by guardian} ad 
litem, it is necessary for it before it executes the 
decree to determine whether there isa decrea which 
can be executed. An executing Court can go behind a 
void decree. Gora Chand Haldar v. Profulla Kumar 
(2), Parshottam Das Nathu Ram v. Radha Kishan (3) 
and Jnanendra Mohan v. Rabindra Nath (4), relied 
m: Lahore Bank, Lid. v. Ghulam Jilani (1), doubt- 
8 


Where a minor was impleaded as a defendant along 
with his father as well as some other relations whose 
interest was joint with the minor, it could not be 
said that he was properly represented before tbe Court 
and his interests were sufficiently safeguarded by the 
other members ofhis family. Raghunandan Prasad 
Singh v. Ghananand Singh (6) and Brij Narain Rai 
v. Mangla Prasad (7), distinguished. 

F. C. A. from an order of the Sub- 
Judge, First Clase, Lahore, dated November 
17, 1936. 


Order of Reference 

Abdul Rashid. J.—On January 21, 1922, 
Mr. Khambatta and Mr. Taj Mohammad 
Nasar obtained a decree for Rs. 53,500 
against Mr. Pir Taj-ud-Din, Barrister-at- 
Law, Mrs, Pir Taj-ud-Din, Razia Sultan 
daughter, and Lieutenant Jalal ud-Din, 
Rashid-ud-Din and Rafi ud Din, sens of Pir 
Taj-ud-Din. On November 14, there was 
a partition of this joint decree between the 
decree-holders. As a result of this partition, 
Mr. Kbhambatta became a decree holder to 
the extent of Rs. 27,000 and Mr. Taj 
‘Mohammad Nasar to the extent of 
Re, 26,500. After November 14, 1922, the 

decree-hoidera presented separate 
applications for execution of their respec- 
” tive decrees against the jadgment-debtors. 
“By his order dated November 17, 1936, 
the executing Court ordered the detention 
of Pir Taj-ud-Din, Barrister-at Law in civil 
prison for a pericd of six months. It also 
‘ordered the attachment of tbe salary of 
Lieutenant Jalal-ud-Din and the movable 
“property of the other male judgment-deb- 
tors. Against this decision Pir Taj-ud Din 
and Lieutenant Jalal-ud Din have preferred 
an appeal to this Oourt. At the hearing a 
preliminary ‘objection was taken by Mr. 
Ghulati to the effect that this appeal was 
incompetent. It was urged by the learned’ 
Counsel that as the executing Oourt dis- 
posed of the respective applications of 
“Mr. Khambatta and Mr. Taj Mohammad 
Nasar by its order dated November 17, 
1936, two separate appeals ought to have 
been preferred by.the judgment-debtors to 
this Court. 

There are several complicated law points 
involved in this appeal, and whichever side 
is the loser is likely to go up in appeal 
under the Letters Patent as the case is one 
of large valuation. Tne Letters Patent 


. 
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Appeal wou'd be Competent in this case 
Wittout a certificate. Some of the law 
points which are likely to be raised at the 
hearing are as follows: (1) Whether thee 
provisions of the Punjab Relief of Indebted- 
ness Act, 1934, are applicable to the present 
case; (2) Whether the execution application 
presented against Lieutenant Jalal-ud-Din 
is barred by limitation; (3) Whether Lieu- 
tenant Jalal-ud-Din is personally liable in 
view of the fact that he was a minor at 
the time of the passing of the decree; and 
(4) whether there has been proper pre- 
sentation of an application on behalf of 
Lieutenant Jalal ud-Din in view of the 
fact that no power-of-attorney was obtained 
from him before the filing of such an appli- 
cation. In view of the importance of the 
questions involved, and in view of the fact 
that the filing of a Letters Patent Appeal 
in this case would considerably delay the 
execution of the decrees, I refer this case 
to a Division Beach subject to the order 
of the Hon'ble the Chief Justice. 

Mr. Barkat Ali, for the Appellants. 

Messrs. Æ. A. Banerji and C. L. Gulati, 
for the Respondents. 

Judgment of the Division Bench 

Din Mohammad, J.—This appeal has 
arisen ouf of certain execution proceedings 
taken against the appellants at the instance 
of the decree-holders, Messrs. Khambatta 
and Nasar. The executing Court issued orders 
for the arrest of Pir Taj ud-Din, Barrister- 
at-Law, and forthe attachment of the pay 
of Lieutenant Jalal ud-Din and it is against 
this order that the present appeal has been 
lodged. The material facts are these: On 
September 26, 1920, Pir Taj-ud-Din entered 
into an agreement with Col. Powell for the 
purchase of 13 houses and a vacant site for 
Rs. 2,08 000. In order to raise money for 
this transaction, Pir Taj-ud Din arranged to 
sell nine out of the 23 houses mentioned 
above to varticls purchasers and further 
raised a loan of Rs 20000 from Mr. Nasar 
and a similar amount from Mr. Khambatta. 
Out of the rest of the pToperty one item 
he transferred to his wife, one to his daughter 
and a son Rafi-ud-Din, one in favour of his 
two sons Rashid-ud Din and Jalal ud-Din, 
and the remaining item of property he 
kept for himself. On March 14, 1921, Col. 
Powell executed a regular sale deed in favour 
of all the vendees .mentioned above, As 
a result of this bargain, in addition to an 
item of property referred to above Rs. 20,000 
also fell to the share of Pir Taj-ud-Din 
which were deposited in the Punjab National 
Bank. Immediately after, two cases were 
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launched by Messrs. Khambattaand Nasar 
against Pir Taj-ud Din. One was a com- 
plaint for criminal breach of trust and 
the other a civil suit alleging partnership 
in the bargain in question. The criminal 
breach of trust case ultimately came to the 
High Court in its initial stages and, on 
January 21, 1922, a compromise was effect- 
ed between the parties settling all their 
disputes, 

By that compromise, Pir Taj-ud-Din 
had to pay a lump sum of Rs. 53,500 to 
Messrs. Khambatta and Nasar. Out of this 
sum, Rs. 10,000 were to be paid on Febru- 
ary 1, 1922, and the balance on March 
The whole of this sum was 
charged on the four items of property 
which had been transferred in favour of Pir 
Taj ud-Din and his relations, The decree- 
holders were entitled to take possession of 
these properties as mortgagees and they 
could bring the properties to sale if their 
dues were nct paid on March 1, 1923. It 
was further provided that if the sale pro- 
ceeds of these properties fell short of the 
entire mortgage ‘money, a personal decree 
could be obtamed by the decree-holders 
against the male defendants, thus excluding 
the wife and the daughter of Pir Taj- 
ud-Din. On November 14, 1922, Messrs, 
Khambatta and Nasar effected a private 
partition of the rights that accrued to them 
under the decree, by which Mr. Nasar was 
to get Rs. 27,500 and Mr. Khambatta 
Rs. 26,000. Default having been made by 
Pir Taj ud Din, the properties under mort- 
gage were put to sale and Rs. 38,000 were 
realized. After paying the necessary come 
mission and the miscellaneous expenses 
incurred in connection with the sale, 
Rs. 35,000 odd were credited towards the 
decyetal amount and the balance of 
Rs. 19,000 remained undischarged, of which 
Rs. 9,000 were due to Mr. Nasar and 
Rs. 10,000 to Mr. Khambatta. 

On February 7, 1925, Mr. Nasar obtained 
a transfer certéficate from the Court whiche 


_ had passed the decree and started execution 


proceedings against Pir Taj-ud-Din at 
Lahore for the amount due to him. In the 
course Of these proceedings, he realized 
Rs. 4,500 on different occasions. In 1932 Mr, 


Kham batta also obtained a transfer certificate 


and presented an open for execution 
at Lahore on April 22,1932. He, however, 
did not produce the certificate before the 
transferee Court and the proceedings were 


, consequently consigned to the record room 


on July 1, 1932. On January 19, 1933, he 
put in a fresh application for the same 
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purpose. On January 18, 1934, the present 
application for execution was put in by Mr. 
Khambatta, in column 9of which the only 
judgment-debtor mentioned was Pir Taj-ud- 
Din and in column 10 of which a prayer was 
made for warrants of attachment and arrest 
against him alone. On February 27, 1934, 
a warrant of arrest was issued and on March 
27, 1934, Pir Taj-ud-Din was arrested but 
released on furnishing security. On April 
27, 1934, Fir Taj-ud-Din objected that he 
could not be arrested on account of poverty 
and that the application was time-barred. 
On May 4, 1934, certain issues were framed. 
On June 15, 1934 the parties agreed to 
refer the matter to arbitration. On Octo- 
ber 30, 1934, Mr. Nasar presented a fresh 
application for the arrest of Pir Taj ud-Din, 
for the attachment of Mrs. Taj ud-Din’s 
property and for the attachment of Lieuten- 
ant Jalal-ud-Din’s pay. On October 24, 19384, 
necessary orders were issued in pursuance 
of which Pir Taj-ud-Din was arrested once 
more, produced before the Court and releas» 
ed on security. 

Against this order he made an appeal to 
this Court which came on before a Motion 
Bench on April 4, 1935, and execution 
proceedings were stayed meanwhile. In 
the meantime, the arbitrators having failed 
to make an award, the arbitration proceed- 
ings were terminated and on February 
23, 1935, Pir Taj-ud-Din made ancther ap- 
plication under O. XXI, r. 40, Civil Pro- - 
cedure Ocde, stating that he was. too poor 
to pay the decretal amount and that the 
application for execution was time-barred, 
The executing Court made an order calling 
upon Pir Taj-ud-Din to apply for insolvency 
if he so chose, withia thirty days. Pir Taj- 
ud-Din preferred an appeal from this order 
too, Both the appeals were disposed of by 
a learned Judge of this Court on Deceme- 
ber 16, 1935. By one order the executing 
Court was directed to act aceording to the 
provisions of O. XXI, r. 40,and inquire into 
the objection raised by Pir Taj-ud Din 
and by another order a direction was issued 
to the executing Court not to proceed 
against Mrs. Taj-ud-Din and to investigate 
the objections of Lieutenant Jalal-ud Din 
in accordance with law. On February 
29, 1936, further objections were put,in, 
which were ultimately decided on Novem- 
ber 17, 1936, with the result stated 
above. < 

We first propose to deal with Pir T'aj- 
ud-Din'’s objections. He seeks - shelter 
under s. 34 of Act VII of 1934 and O. XXI, 
r. 40, read with s. 51, Oivil Procedure Code, 
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as amended by Act XXI of 1936. Act VII 
of 1934 came into force on April 19, 1935, 
whila@the amending Act came into opera- 
tion on October 27, 1936, His contention 
is that as both provisions related to pro- 
cedure, ihey had retrospective effect and 
that he was consequently entitled to claim 
protection as afforded by them inasmuch as 
both these Acts were in force before the 
final order of his arrest on November 
17, 1936, was made. On bekalf cf the res- 
pondent it is urged that as Pir Taj-ud Din 
had on more than one occasion been arrest- 
ed before the coming into operation of these 
Acts and released on furnishing security, 
he cculd not avail himself of these provi- 
sions of law. We are, however, inclined to 


agree with the contention raised on behalf. 


of Pir Taj-ud-Din as it is well-settled that 
no party has any vested right in procedure 
which must therefore be given effect to as 
soon as it comes into force. Under 6. 34 
of Act VIL of 1934, no judgment-debtor is 
liable to arrest for default in the payment 
of any money due under a decree unless the 
Court is stisfied that 

“the judgment-debtor has without just cause con- 
tumaciously refused to pay the amount of the decree 
in We or in part within his capacity to make pay- 
ment. 
and the Court is further bound to give an 
opportunity to the judgment-debtor to show 
cause against the issue of a warrant of 
arrest. Similarly, under O. XXI, r. 40, 
Civil Procedure Code, as amended by 
Act XXI of 1936, the Court is bound to 
give the judgment-debtor an opportunity 
of showing cause why he should not be 
committed to tLe civil prison; and under 
8. 51 as amended by the same Act, the 
Court is enjoined not to 

“order execution by detention in prison unless it is 
satisfied: (a) that the judgment-debtor with the 
object or effect of obstructing or delaying the execu- 
tion of the decree (4)... . Qi) has after the institu- 
tion of the suit in which the decree was passed, 
dishonestly transferred, concealed or removed any 
pai of his property or committed any other Act of 

ad faith inrelation to his property; or 

(b) that the judgment-debtor has or has had since 
the date of the decree the means to pay the amount 
of the decree or some substantial part thereof and 
refuses or neglects or hasrefused or neglected to 


pay the same; 
ic * k k" 


Under sub-r.(3) of tr. 40 of O. XXI, an 
onder for the detenticn of the judgment- 
debtor in the civil prison ĉan enly be made 
subject to the provisions of s.51. Reading 
these provisigns of law together, it is 
obvious that at the time when the order of 
arrest was made, {Pir Taj-pd-Din could not 
be arrested unless ¿and until it was estab- 
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lished by tle decree-holder that he had 
after the institution of the suit dishonestly 
transferred, concealed or removed any part 
of his property or committed any other act 


of bad faith in relation to his property or® 


that be had since the date of the decree 
the means to pav the amount of the decree 
or some substantial part thereof and had 
refused or neglected to pay the same; or, 
in other words, as required by s. 34 of 
Act VII of 1934, 


“without just cause, contumaciously refused to pay 
the amount of the decree in whole or in part within 
his capacity to make payment. 


It ig not denied that Per Taj-ud-Din had 
no property at the time when the order of 
arrest was made nor is it denied that he 
had not dishonestly transferred or conceal- 
ed or removed any part of his property or 
Committed any other act of bad faith in 
relation to his property after the institution 
of the suit in which the decree was passed. 
The only argument that tas been addressed 
tous in this connection is that the state- 
ments of the witnesses who had 
appeared to suppport the plea of his 
poverty are interested and that as he has 
been accepting briefs in certain cases, it 
should be presumed that he had since the 
date of the decree the means to pay the 
amount of the decree and that consequent 
ly his refusal to pay ‘the decretal amount 
was without just cause and contumacious. 
In our opinion this is an erroneous View of 
looking at the matter. The onus under 
the new provisions of law lies upon the 
decree-holder to establish on the record 
that the judgment-debtor has the means to 
pay, and if mo such evidence 18 brought on 
the record and it is not apparent on the 
record otherwiss that he has such means, 
no presumption adverse to the judgment- 
‘debtor can be drawn. On behalf of the 
decree holders it is contended that as the 
onus had been. wrongly placed on the 
judgment-debtor, they could not lead 
positive evidence to prove the financial 
condition of the judgment- debtor. We, 
however, consider that in-View of the fact 
that Act VII of 1934 was in force long 
before the proceedings wer recorded in 
this case, the decree-holders had sufficient 
warning and should have proved their 
case in the manner contemplated by law. 
Taking the record as it stands at present, 
we have no hesitatior in Loiding that there 
were no materials on the record justifying 
the rejection of the evidence adduced by 
the judgment-debtor as well as the order 
of his detention in the civil prison 
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Ccnsequently made. Owr conclusion there- 
fore is that Pir Taj ud Din has no means 
to pay the decree nor is his refusal to 
spay the decretal amount contumacious 
and on this ground we set aside the order 
of the executing Court as passed against 
him and accept his appeal. 

Coming now to Lieutenant Jalal-ud-Din’s 
appeal against the order attaching his pay. 
The main contentions raised on his behalf 
are: (1) that he was a minor on the 
date when the decree was passed and 
consequently the decree being a nullity 
could nct be executed against him: 
(2) that no proper application for execu- 
tion had been made againet him; and (3) 
that in any circumstances the application 
of Mr. Khambatta is time-barred having 
been- made 12 years after the decree. In 
support of the contention of Lieutenant 
Jalal-ud-Din’s minority, reliance is being 
placed on the statement on solemn 
affirmation made by Pir Taj-ud-Din, 
according to which Lieutenant J alal-ud-Din 
was born some time in December 1904, 
As against this there is no statement in 
rebuttal. It is therefore urged that the 
‘gtatement made by Pir Taj-ud Din shculd 
be acted upon in these circumstances. A 
copy of the Punjab Gorernment Gazette, 
_ dated October 7, 1921, has also been 
preduced before us at p. 377, Part III A, 
of which Lieutenant Jalal ud-Din’s result 
in the Matriculation Examination was 
published andin whichhe is said to have 
been born in December 1906, It bas heen 
very frankly admitted by his Counsel that 
“1906” is a misprint for 1904" ag is 
apparent from the original 
granted to him by tke Punjab University, 
according to which his date of birth is 
December e, 1904. We have no reason to 
doubj the testimony cf Pir Taj-ud-Din 
In this respect supported as it is by tke 
public records as mentidned above. We 
hold therefore that Lieutenant Jalal ud- 
Din was a minor at the time when the 
decree was madee , 

Tke question ncw arises, what is the 
effect cf his minority on the decree. It is 
urged cn his behalf thatthe decree was a 
nullity having been made against a minor 
who was not properly represented and 
that being so, the decree could not be 
executed against him, Counsel for the 
respondents, on the other hand, has 
contended thatthe executing Ccurt ‘could 
nct go behind the decree and was bound 
to execute it as it stood irrespective of the 
alleged defect. Reliance in this connection 


certificate. 
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has been mainly placed on Lahore Bank, 
Ltd. v, Gulam Jilani (1), where a Division 
Bench of this Court has held that an 
executing Oourt has no jurisdiction to cri- 
ticise or go behind a decree obtained 
against an unrepresented minor and that 
the annulment of the decree is not the 
function of an executing Court but with 
all respect we are compelled to remark 
that the correctness of the rule enunciated 
in that judgment ig open to doubt. A 
decree obtained against an unrepresented 
minor isa nullity aud if it is brought to 
the notices of an executing Court that the 
decree sought to be executed was obtained 
against a judgmentedebtor when he was a 
minor and was represented by guardian 
ad litem, it is necessary for it before it 
executes the deeree to determine whether 
there is a decree which can be executed. 
The rule that an executing Court can go 
behind a void decree was laid down in 
Gora Chand Haldar v. Profulla Kumar (2), 
and was re-affirmed in Parshottam Das 
Nathu Ramv. Radha Kishan (3 , and we are 
in respectful agreement with these judg- 
menis. In Jnanendra Mohan v Rabindra 
Nath (4), their Lordships of the Privy 
Council remarked that a decree that is a’ 
nullity cannot be executed. Even in Rushid- 
unnissa v. Mahomed Ismail Khan (5), 
which has been relied upon in Lahore 
Bank, Ltd. v. Gulam Jilani (1), their 
Lordships held that an unrepresented minor 
is no party tothe decree which may be 
passed against him in that condition. If 
this be so, how can a decree be executed 
against a person whois no party to it? > 
It is further urged in this connection that 
inasmuch as the minor was impleaded as 
a defendant along with his futher as 
well as some other relations whose interest 
was joint with the minor, he was properly 
represented before the Court and his- 
interests were sufficiently safeguarded by 
the other members of his family. Refer- 
ence has been made to Raghunandan 


"Prasad Singh v. Gnanand Singh (6), and 
a L. 54; 78 Ind. Cas, 460; A I R 1924 Lah. ; 
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(2) 53 0 166; 89 Ind. Oas. 685; A IR 1925 Cal. 907; 
420LJ1; 290 W N98 (F B). 

(3) A I R1929 Lah. 449; 120 Ind. Cas, 279; 11 Lah. 
L J 306; Ind. Rul (1930) Lah. 39. i 

(4) 60 O 670; 149 Ind. Oas. 324, A I R1933 P O 61; 68 
I A 71; 37 L W 327; Ind. Rul. (1933) P 063; 35 Bom. 
LR 327; 370 W N 401; (19283) A L J 343; 9710 LJ 
143; (1933) M W N 178; 641 M L J 341 (P O). 

(5) 31 A 572; 3 Ind. Cas. 864; 36 IÀ 168; 130 WN 
1182; 10 O L J 318;6 ALJ 822; 11 Bom. L-R 1225; 6 
M L T 279; 19 M L J 631 (P O). 

(6) AIR 1930 Pat 521; 126 Ind. Oas. 377;10 Pat, - 
124,11 P L T 483; Ind, Rul. (1930) Pat. 617, ~ 
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Brij Narain Rai v. Mangla Prasad (7), but 
those cases are not tothe point inasmuch 
as éhey relate to joint Hindu families and 
were decided on the score of Hindu Law 
applicable to such families, while we are 
dealing with a case in which no question 
of joint family arises. We consequently 
hold that the decree could not be executed 
against Lieutenant Jalal-ud-Din We are 
further inclined to hold that in Mr. 
Khambatta’s case thers was no proper 
application before the Court, on which 
action could be taken against Lieutenant 
Jalal ud-Din. Order KAI, r. 11, contem- 
plates that the application should be in 
writing and that it should contain certain 
particulars which ara mentioned therein. 
No such application was ever presented 
against Lieutenant Jalal-ud-Din. The only 
occasion when arelief was sought against 
him was on February 22, 1935, when Mr. 
Khambatta’s Counsel wrongly stated that 
a previous order dated February 23, 1934, 
had been passed against Lieutenant 
Jalal-ud-Din and that the same order 
should be revived. Counsel for the res- 
pondents contends that r. 17 of O. XXI, 
condones the defect in this case but we 
are not disposed to agree with him. An 
application, to take effect under O. XXI, 
should be presented in accordance with 
the provisions laid down therein and unless 
the Court rejecte the application or calls 
upon the decreesholder to amend it under 
sub-r. (1), of r. 17, there is no proper 
application before the Court. 

On the point of limitation we consider 
that the judgment-debtors are on weak 
ground. Under s. 48 (b), Civil Procedure 
Code, time runs from the date of the 
decree sought to be executed or where 
the decree directs any payment of money 
bo be made at a certain date the date of 
the default in making the payment. As 
we read the decree, which is a composite 
decree and is unfortunately very anhappily 
worded, it can be reasonably argued on 
behalf of the decree-holderg that Marck 
1, 1923, was the last date fixed for the 
payment of the decree and calculating 
from that period the application of Mr. 
Khambatta and that of Mr. Nasar were 
both well within time. On the grounds 
mentioned above, however, we set aside 
the order of the executing Court in 
relation to Lieutenant Jalal ud Din, too, 

(JALI R 1924 P © 50; 77 Ind. Oas. (89; 46 A 95; 
51 1 A129; 21 APL J 934; 46M LJ 23:5 P L Tì; 28 
C W N 253; (1925) MW N 68; 19 L W 72;2Pat. LR 
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and accept his appeal. The appellants will 
get their costs fron the respondents ia all 
the Courts. 


D. Appeals allowed. , 
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CALCUTTA HIGH COURT 
Civil Suit No. 722 of 1936 
February 2, 1938 

AMEER Ant, J. 
BAIJNATH TAMAKUWALLA— 
DeRFENDANT—PETITIONERB 
Versus 


TORMU LL—Praintizr—Responpent, 

Bengal Agricultural Debtors’ Act (VII of 1936) 
ss. 20, 34, 35—Applicability of Act to decrees of 
Calcutta High Court or of Courts outside scheduled 
districts—Final and exclusive jurisdiction of Board 
—Petition filed by agriculturist wnder Act whether 
automatically stays proceeding in other Court —Stay 
application, necessity of. 

There is nothing in Bengel Agricultural Debtors’ 
Act, which would legitimately exclude decrees of 
the High Court or other Courts not within the 
scheduled districts, from the effect of the Act. 
the Act cannot affect anything outside 
vince, [p. 152, col. 1.] 

Courts having limited or subordinate or spacial 
jurisdiction are not ordinarily unfettered in their 
own decisions, regarding the limits of their own 
jurisdiction ; ordinarily the supreme Court of the 
land has jurisdiction to decide whether the special 
Court or Oourt of limited jurisdiction has, or has 
not, rightly decided as to its own jurisdiction, 
But there is no inherent obstacle to a Court of 
special jurisdiction being vested with exclusive and 
final jurisdiction. That is purely a question for 
the Legislature. In order to vest the Subordinate 
Court or Court of special jurisdiction with exclu- 
sive and final jurisdiction, the powers in question 
should be given toit in clear terms, subject to 
this, that it can also be a matter of inference where 
the indications are sufficient to justify such in- 
ference, [p. 192, col. 2,] 

It is clearly indicated from Bengal Agricultural 
Debtors’ Act, as a whole, not the policy of the 
Act, but the structure and effect of the sections of 
the Act, that final and exclusive jurisdiction 
was intended to be given to the Boark The 
whole scheme of the Act is to withdraw a cer- 
tain class of persons in sofar as claims against 
them are corcerned, from the ordinary Court. 
lf only limited power is to bs presumed 
in matters like one under ss, 8, 34, 35, and the 
decision of the Board in suche matters is to be 
initial subject to the decision of the other Courts, 
the real subject of the Act would be frustrated. 

Therefore, after petition purporting to be under 
s. 8 has been filed and beforethe events specified 
in s. 35 (a) and (b) take place, the High Courts 
cannot, on interlocutory proceedings, decide that 
the petition should not have been presented, 

Sections 34 and 35, Bengal Agricultural Debtors' 
Act, means, thatthe moment a petition has been ` 
filed, purporting to have been filed under this Act 
by an agriculturist, unless the Board summarily 
rejects it under s. 17, the proceedings in other 
Courts must automatically be stayed. Under this 
Act no application for stay is necessary having re- 
gard to the words of s. 35. [p. 154, col. 1,] 


But 
the pro- 
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Mr. S. K. Basu, for the Petitioner, 
Messrs. K. P. Khaitan and G. P. 
for the Respondent. 
Judgment.—The applicant before me, 
ormull Marwari, the defendant in suit 
No. 722 of 1936, was liable for'the sum 
of some Rs. 7,000 to the plaintiff in that 
suit, Baijnath Tamakuwalla, as a result of 
certain transactions in piece-goods. The 
plaintiff obtained a decree in the High 
Court, a portion was paid and there 
remained a balance of Rs. 1,742-3-0. Exe» 
cution was taken out in this Court and the 
decree was sent for execution to Dumka in 
Bihar where the defendant has real pro- 
perty. Thereupon, after attachment but 
before sale, a notice was received by this 
Court unders. 34 of Act VII of 1936 and 
the effect of this notice was communicated 
tothe Dumka Court. This notice of motion 
was taken out by the defendant and judg- 
ment-debtor, Tcrmull, for an order that 
the Sub- Divisional Officer, Rajwabal, that is 
Dumka, be directed to stay further proceed- 
ings in Money Execution Case No. 11 of 
1937, that an order be issued to the Regis- 
trar “to recall the copies of the decree’, ete, 
and for further relief in the shape of an 


Kar, 


‘injunction and so forth. Substantially, it 


is an application for stay. Now the respon- 
dent to this application, the decree-holder 
represented by Mr. K. P. Khaitan, argued 
the following points. No objection was made 
on the technical question of procedure. 
The first point argued was that the Act did 
not apply to the High Court decrees. There 
is no definition of “Court” in the Act, and 
Mr. -Khaitan relied, although this is not 
his principal point, on a decision of this 
Court on the appellate side, to the effect 
that decrees of the High Court of Oaleutta 
are not affected by the Act. Mr. Panc- 
kridge, J.todk the view that they were, 
and I am ofthe same opinion. I cannot 
find in this Act anything». which would 
legitimately exclude decrees of the High 
Oourt or other Courts not within the sche- 
duled districts, fyom the effect of the Act. 
Mr. Khaitan’s second point is a technical 
one, namely, that the execution having 
now gone to the Dumka Court which is 
outside Bengal, the Act cannot affect it. I 
agree that the Act cannot affect anything 
outside the province. Mr. Khaitan then 
argued, on various cases, that this Court 
having parted with the decree. the pro- 
ceedings in the Dumka Court must be 
regarded as independent, that this Oourt 
has parted with control over them and 
should not interfere. 
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My own view is this that if under this - 
Act, execution of the decreé is either auto- 
matically stayed or to be stayed by *an 
order, this Court should take such steps as 
are necessary to make that order or result 
effective. I do not think if is even neces- 
sary to recall the order but in the absence 
of any machinery cr indication as to what 
should be done, it would probably be sufi- 
cient to record here that the execution has 
been staved and inform the Dumka Court 
to that effect. The real question is one of 
jurisdiction. Has this Court jurisdiction 
to question the jurisdiction of the Board ~ 
at Malda to deal with this particular case. 
There is, again, a minor question of pro- 
cedure. If there is such aright or power 
in the High Court, when shcsuld it be 
invoked ? Should it be invoked by way of 
mandamus by way of a declaratory suit, 
or, as here, by way of an application -for 
stay ? Should it be inveked after a decision 
by the Board as to its jurisdiction, or irres-. 
pective of such decision? Those points | 
have not been discussed and no technical 
objection has been taken to the matter 
being gone into by mein this application. 
I go, therefore, to the question of law. There 
have been decisions in this Court, both on 
the appellate side and on the Original Side, 
namely that of Panckridge, J., to the effect 
that the Debt Conciliation Boards are vested 
with final and exclusive jurisdiction to 
decide their own jurisdiction, to decide in 
other words whether a particular person 
either applying under the Act or being 
applied against under the Act, is what: is 
called in the Act a “debtor”, but should 
much more properly be called an sgricul- 
turist. Itis quite true, however, -that the 
point argued by Mr. Khaitan was, if af 
all argued before the other learned Judges 
not fully argued. I fully accept Mr. 
Khaitan’s proposition of law that Courts 
having limited or subordinate or special 
jurisdiction, are not ordinarily: unfettered 
in their own decisions, regarding the limits 
of their own jurisdiction; that ordinarily 
the supreme Court of the land has juriadic- 
tion to decide whether the special Court or 
Court of limited jurisdiction has, or has 
not, rightly decided as to its own jurisdic- 
tion. But there is no inherent obstacle to a 
Court of special jurisdiction being vested. 
with exclusive and final jurisdiction. That 
is purely a question for the Legislature. | 

y also agree with Mr. Khajtan that in 
order to vest the subordinate Court or. 
Court of special jurisdiction with exclusive 
and final jurisdiction,. the powers in ques- 
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tion should be given to it in clear terms, 
subject to this, that it can also be a matter 
of imference where the indications are suffi- 
cient to justify such inference. I also agree 
that. there is some sort of presumption 
against the grant of Jurisdiction to the ex- 
clusion of the supreme Court of the land. 
Now with regard to this Act, First of all. 
as to the general nature of its provisions, 
The principle of it is this: There is a sepa- 
rate. set of Courts created for the decision 
of civil claims against a certain class of 
persons: a certain class of prospective 
defendants. ft is not exactly a subordinate 
system ; itisa parallel system. I know of 
nothing precisely analogous to it. Possibly, 


the jurisdiction of Ecclesiastical Courts over . 


clergy might form an analogy, and Jam 
not sufficiently familiar with the history of 
the English Law. It is a separate jurisdic- 
tion for a certain class of persons. All 
claims against agriculturists are withdrawn 
from ordinary Oourts. They are not liable 
to defend themselves in the ordinary Courts 
and have. no right to doso, They have no 
right to defend themselves in the ordinary 
Oourts. It is a compulsory arbitration for 
all cases in which certain persons are 
claimed against. Coming to specific sec- 
tions: under s. 8, either the debtor or the 
creditor may apply for this special arbitra- 
tion or jurisdiction. Under s. 17, the 
petition or application may be summarily 
dismissed. Under s. 20 which is the material 
section ; 

“if any question arises in connection with pro- 
ceedings before a Court under this Act, whether 
@ person is a debtor or not, the Board shall decide 
the matter,” 


- From es. -38 to 40, it is obvious that no 
decision of the Board ordinarily is subject 
to question by the Courts. There is a sepa- 
rate system of appeal. The language of 
S 38is general “any decision by a Board, 
i.e. the phrase “under this Act” is not 
included. Now Mr. Khaitan’s point with 
regard to the construction of s. 20 is as 


follows : that between exclusive jurisdiction, 


and no jurisdiction there is an intermediate 
state and that s. 20 merely gives the spe- 
cial tribunal an interlocutory . power of 
deciding as to its own jurisdiction so as to 
avoid obstruction by immediate challenge 
tọ jurisdiction. He suggests this is the 
language of s. 20; that 20 is not appro- 
priate to a grant of final and‘ exclusive 
jurisdiction because on the principle of the 
_English cases, proceedings before a Board 
“ander this Act” must be read to mean 
proceedings properly instituted within the 
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jurisdiction of the Board under this Act; 
that it must not be read “prcceedings 
purporting to bave been instituted under 
this Act"; that you must not read into the 
phrase “The Board shall decide the 
matter”, “Tke Board shall finally and ex- 
clusively decide the matter.” 


In the same way he deals with the 
rather more difficult point under s. 35 (1), 
which is the section immediately applica- 


ble to the present cage : 

“No decree in a Oivil Court shall be executed 
for the recovery of a debt included in an applica- 
tion unders, 8." 

This is a debt included in an apblica- 
tion. Mr. Khaitan contends that that has 
yet to be decided. It is an application 
purporting to be undere. 8 but it yet 
remains to be decided whether it has 
properly made under s. 8 and that this 
section, again, must be read as implying 
an application properly made unders. &. 
Now I agree with Mr. Khaitan to this 
extent that if it was intended to give final 
and exclusive jurisdiction, the language of 
s. 20 might well have been stronger. The 
question is whether the matter should end 
there, or whether I think it clearly indi- 
cated from the Act as a whole, not the 
policy of the Act, but the structure and 
effect of the sections of the Act, that final 
and exclusive jurisdiction was intended to 
be given. I think it was. I repeat that 
the whole scheme of the Act is to with- 
draw a certain class of persons in so far 
as claims against them are concerned, from 
the ordinary Court. The Board has cer- 
tainly power to decide initially whether 
the petitioner or respondent to a petition 
under s. 8, is such a person as is bound to 
go to this particular arbitration or special 
Court. Now in the case of this particular 


“Act, that limited power alone, would, it 


seems to me, be insufficient to effectuate the 
purpose of the Act. If the Board is to decide 
initially ande then that matter is to be 
subject to the decision of any other Court, it 
seems to me that the real object of the 
Act would be frustrated. S®ctions 34 and 35 
mean, I think, that the moment a petition 
has been filed, purporting to have been 
filed under this Act by an agriculturist, 
unless the Board summarily rejects it under 
s. 17, the proceedings in other Oourts 
must automatically be stayed. [think to 
decide otherwise would be to deprive the Act 
of its effect. I, therefore, consider it 
legitimate toinfer that the Board is vested 
with final and exclusive jurisdiction. 


I do not know whether the Board in 
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this case have or have not decided the 
question under s. 20. I presume that they 
have decided it in the applicant's favour, 
As I said, no technical question of pro- 
‘cedure has been argued. I am myself of 
the view that under this Act no applica- 
tion for stay is necessary having regard 
to the words of s. 35 but the matter hav- 
ing been raised and argued, I have to give 
my decision. Asa matter of construction, 
therefore, I am not prepared tc differ from 
the decisions of Panckridge,J. and this 
Court on the appellate side, and so far as 
the immediate matter before me Is con- 
cerned, I hold that after a petition has been 
filed purporting to be filed under 8, 8 and 
before the events specified in s. 35 (a) and 
(b) take place, this Court cannot, on inter- 
locutory preeeedings, decide that the 
petition should not have been presented. 
That is the more narrow ground upon 
which I decide this matter. But the deci- 
sicn involves a ruling as to the final and 
exclusive jurisdiction of the Boards. I do 
not propose to make an order as asked for 
in the notice of motion. All I propose to 
do is that there should bea note on the 
proceedings by the Registrar that a notice 
has been received under 8. 34 that pro- 
ceedings in execution are stayed, and that 
a copy of this note should be sent to the 
executing Court. As regards costs, the 
decree-holder will add those costs to his 
cae is one fact that I meant to men- 
tion in stating the facts. Itis established 
or admitted that the applicant for stay 
was himself a member of the Debt Conci- 
liation Board in question. This adds, per- 
haps, to the picturesqueness of the situa- 
tion, but that does not affect the legal 
ion. I 
chat. this débt had been incurred in the 
course of piece-goods business. This, again, 
to my mind, does, not affect the legal 
question. Acts such as these which break 
new ground, are apt to lead to interesting 
situations and gesults other, than those 
anticipated OY. intended. This Act may 
have the beneficial effect of leading people 
to take greater interest 1n agriculture. It 
may also improve the business of Kabuli 
money-lenders who do not, for the recovery 
of their dues, have recourse tc Courts of 


law. 


S. Order accordingly. 
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; LAHORE HIGH COURT 
Second Civil Appeal No. 1373 of 1937 
May 6, 1938 ° 
.  Broxett, J. i 
BELI RAM AND aNoTaER—PLAINTIFRS— . 
APPELLANTS 
VET8SUS 
DASONDHA SINGH AND oTaaRs— 
PLAINTIFFS AND OTHERS~—DEFENDANTS— 
RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 Gv) (c)—Suit 
falling under s. 7 (iv) (c)—Plaintiff valuing suit for 
purposes of jurisdiction but failing to value it 
expressly for court-fee—Valuation fixed for juris- 
diction whether can be taken as value of relief for 
purposes of court-fee. 

The assessment of court-fees on a suit falling 
under any of the clauses of s.7 (iv), depends on the 
amount shown in the plaint or memorandum of 
appeal, as the case may be, as the value of the suit 
for purposes of court-fee; but this in turn must 
depend upon a figure to be fixed by the plaintiff 
himself, If the plaintiff fails to fix such a figure 
expressly for court-fee purposes on the erroneous 
supposition that the suit is not covered by s. 7 (iv) 
£) and separately values his suit for jurisdictional 
purposes at a certain figure, he should be taken ag 
having valued the relief sought by him at this 
amount, and should not bétaken as having failed 
to value his relief within the meaning of the 
section and so should not be required to fix the 
value of the relief for the first time. The plaintiffs 
cannot have the benefit ofa higher valuation for 
selecting a superior forum for the hearing of their 
case and pay a court-fee on a lower valuation. 
Sri Kishan Das v. Sat Narain (2) and Hakim Rai 
v. {shar Das-Gorakh Rai (3), followed, Jhanda Singh 
v. Gulab Mal-Bhagwan Das (7), relied on, Bura Mal 
v. Tulsi Ram (1) and Ghulam Haider v. Bishambar 
Das (4), not followed. 

S.C. A. from the decree of the District 
Judge, Hoshiarpur, dated May 20, 1937. ` 

Mr. N. C. Pandit, for the Appellants. 

Mr. Barkat Alt, for the Respondents. 

Judgment.—This appeal was admitted 
to a hearing but it was noted-in the order 
of admission that the question of court-fee 
will be argued at the hearing. The suit is 
one for a declaration that the plaintiffs 
have aright of grazing over 1,620 kanals of 
village land and for an injunction to res- 
train the defendants from cultivating part 
of this land which they entered into pos- 
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session. The decision of the lower Appellate 


Court is to the effect that the plaintifs had 
a right of grazing over less than one-third 
of the area. claimed; and the defendants 
were restrained frum making any further 
encroachments on this limited area, The 
suit is clearly one to obtain a declaratory 


` decree with conBequential relief, falling 


under s. 7 (tv) (c), Court Feas Act, 1870. It 
might also be treated as falling under cl. (e), 
which covers suits for a right to some 
benefit arising out of land, but this would 
not make any practical difference. In either 
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Case, Court-fee must be paid ad valorem 
according to the amount at which the relief 
sought is valued in the plaint or memoran- 
dum of appeal, and the plaintiff is required 
- to state the amount at which he valued the 
relief sought by him. When the plaint was 
presented to the trial Court, however, the 
plaintiffs attempted to separate the prayer 
for a declaratory decree as if this were a 
matter in respect of which they were entitl- 
ed to sue ona fixed courtefee of Rs. 10, 
without determining the value of this relief 
for purposes of stamp duty, For the pur- 
poses of jurisdiction, they placed the value 
of the relief sought by means of a decla- 
ratory decree at Rs. 1,000 and the value of 
the injunction at Rs. 50, making the value 
of the suit Rs. 1,050 in .all. 

When the present memorandum of appeal 
was presented, the same method of valuation 
was adopted. The value of the declaratory 
decree for purposes of court-fee was said 
to be undetermined for purposes of caleu- 
lating stamp duty but the jurisdictional 
value of the suit was again placed at 
Rs, 1,050. It was brought to the notice of 
the Counsel for the appellants ‘who are 
also plaintiffs) that the suit was one falling 
under s» 7 (iv) (c), Court Fees Act, and they 
were required to make up the deficiency in 
court-fees. Instead of doing this, Counsel 
for the appellants proceeded to alter the 
memorandum so as to fix the value of the 
appeal for purposes of court-fee at a single 
sum of Rs 180. At the same time the 
value for purposes of jurisdiction was fixed 
at the same amount. The memorandum 
“was then again presented, after tke period 
of limitation for an appeal had expired. 

The question now to be decided may be 
shortly stated. The assessment of court-fees 


on a suit falling under any of the clauses ' 


of s. 7 (tv) depends on the amount shown 
in the plaint or memorandum of appeal, as 
the case may be, as the value of the suit 
for purposes of court-fee ; but this in turn 
must depend upon a figure to be fixed by 
the plaintiff himself. If the plaintiff fail? 
io fix sucha figure expressly for court-fee 
purposes on the erroneous supposition that 
the suit isnot covered by s. 7 (iv) (e) and 
separately values his suit for jurisdicticnal 
purposes at a certain figure, should he be 
faken as having valued «the relief sought 
by him at this amount, or should he be 
taken as having failed to value his relief 
within the nteaning of the section and so 
be required to fix the value of the relief 
for the first time ? There’are two decisions 
of this Court bearing upon the question. In 
è 
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Bura Mal v. Tulst Ram (1), the plaintiff 
sought relief relating to the estate of a dee 
ceased person, and valued his suit for 
jurisdictional purposes at Its. 16,000, this 
being the value of the property involved, 
but failed to pay the court-fee which would 
be necessary if this figure had been taken 
asthe value of relief sought for purposes of 
court-fee, It was held that the plaintiff had 
merely fixed the value of the property con- 
cerned and it was never present in his mind 
that he was fixing the value of the relief 
sought atthe same time. He was accord- 
ingly allowed an opportunity of fixing this 
value for the first time. One of the grounds 
given for ths decision was that, while a 
plaintiff fixing the valua of the relief sought 
for the purposes of court-fee fixes the value 
of the suit for purposes of jurisdiction at the 
same time, there wasno authority for the 
proposition that, by fixing the value of the 
suit for jurisdictional purposes only, he 
thereby fixes the value of the relief sought 
for purposes of court- fee. 

A somewhat different decision is given 
in Sri Kishen Das v. Sat Narain (2), In this 
case the plaintiffs sued for a declaration 
that they were not bound by certain mort- 
gages with consequential relief, and valued 
the suit at Rs. 5,100 for purposes of juris- 
diction. It was found that the court-fee 
would not be sufficient if this sum were 
taken as the value of the relief sought and 
their Counsel asked that the plaint might 
be returned to them in order to enable them 
to fix their own value, as had been done in 
the case just mentioned. This claim was 
refused on the strength of the decision in 
Hakim Rai v. Ishar Das Gorakh Rai (3). 
Itis to be observed thatthe judgment was 
pronounced by the same Judge who had 
given the decisionin Bura Mal v. Tulsi 
Ram (1), whose attention was drawneto his 
earlier judgment. He observed that the 
facts were considerably different and he 
did not consider that the earlier authority 
was to the point in the later case. It was 
not, however, made clea? in what circum- 
stances the rule of decision laid down in 
Bura Malv. Tulsi Ram (1), would be ap- 
plicable and there have since been divergent 
decisions on the point. In Ghulam Haidar v. 
Bishambar Das, 140 Ind. Cas. 73 (4), the 


(1) 9 L. 366; 107 Ind. Gas, 609; AIR 1927 Lah. 
890; 29 PL R 27. . 

(2) 13 L. 391; 135 Ind, Oas, 499; A I R 1932 Lah, 
132; 32P L R 729; Ind. Rul. (1932) Lah. 99. 

(3)8 L. 531; 102 Ind. Oas. 46; A IR 1927 Lah, 
499; 29 P L R 602; 9 Lah, L J 400. 

(4) 140 Ind. Cas. 73; 33 P L R 458; Ind. Rul. 
(1932) Lab, 681 (2), 
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Tule in Bura Malv. Tulsi Ram (1), was 
applied, and this rule was taken as a direct 
consequence of the Full Bench decision in 
Baru v. Lachhman (5). On the other hand 
the rule in Sri Kishen Das v. Sat Narain 
(2), has since been followed ina number 
of cases which are given in Muhammad 
Hayat Khan v. Jaspat Rai-Babu Ram (6). 

In the present case I feel myself hound 
to follow ihe rule laid down in Sri Kishen 
Das v. Sat Narain (2), for several reasons. 
In the first place, if seems to me that the 
trend of decisions in this Court is in favour 
of applying the latter rule rather than the 
former. In the second place, there may in 
certain exceptional circumstances be some 
reason fcr holding thatthe plaintiffs have 
no intention of fixing the value of the relief 
sought ; but the same argument can hardly 
apply in a case of this kind when the plaint- 
iffs are fixing only the value of a limited 
right in property. Inthe third place, as 
laid down in Jhanda Singh v. Gulab Mal 
Bhagwan Das (7), the plaintiffs cannot have 
the benefit of a higher valuation for select- 
ing asuperior forum for the hearing of 
their case and pay acourt-fee on a lower 
valuation. Asthe result of fixing the value 
of their relief at Rs. 1,050, the plaintiffs have 
already had the benefit of securing that 
their case should be heard by a Court above 
the lowest grade. For these reasons I hold 
that the memorandum of appeal must be 
stamped ad valorem on the figure of 
Rs 1,050. The plaintiffs are given a fort- 
night in which to make up the deficiency. 

S. Order accordingly. 

(5) 111 P R 1913; 22 Ind. Cas. 503, A IR 1914 
Lah. 214; 23 PL R 1914 (F. BD. 

16) 38 P LR 923: 165 Ind. Oas, 670; A I R 1936 
Lah. 703; 9 R lL 2891 (2). 

iD 13 L 788; 137 Ind. Oas. 240; A I R 1933 
Lab. 246; 33 PL R 488; Ind. Rul. (1932) Lah. 
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Criminal Appeal No. 283 of 1937 
January 7, 1938 - 

“4 BARTLEY AND Henperscn, JJ. 
BENOY BHUSAN CHATTERJEE — 
APPELLANT 
VETSUS 
EMPEROR—Opposiiz PARTY 

Penal Code (Act XLV of 1860), sg. 302, 120-B— 
Accused originally charged under ss. 302-120-B— 
Appellant also charged under 8.302 and others under 
s. 302-31—-Charge under ss. 302 and 302-31 withdrawn 
in Sessions Court and accused acquitted of these 
charges—Trial under as. }-20-B-302 with aid of assessors 
— Prosecution relying mainly on evidence of approver 
—Gorroborative evidence held worthless—Offence held 
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was murder simple and charge of conspiracy mis- 
conreived—Oase held unfit for directing re-trial. 

The appellant and two other persons were original- 
ly committed to the Court of Sessions andthe Gom- 
mitting Magistrate charged all three of them under 
s. 120-B read with s. 302. Pens] Code. He alsocharged 
the appellant under s. 80?, Penal Oode, and the other 
accused, under s. 302-34, Penal Code. When the three 
accused persons were brought before the Gourt of 
Session, tha Public Prosecutor withdrew the charges 
under s. 302 and s. 302-34 with the consent of the 
Court and an order was recorded sacquitting the ac- 
cused on these charges. The charge on which the 
trial actually took place was under s, 120-B-302 and | 
the trial proceeded with the aid of assessors, The 
prosecution case mainly rested on the evidence of the 
approver: 

Held, that the corroborative evidence was not of any 
value with respect tothe charge actually framed and 
could not be used to justify a conviction on that 
charge. The offence as on facts found .was one of 
pure and-simple murder and the charge of conspiracy 
substituted after withdrawing the main charge was 
misconceived. The practical effect of this alteration 
in the charge was that the appellant was deprived of 
his right to be tried by a jury. In view of the evi- 
dence upon the record and the nature and quality of 
the so-called corroborative evidence and of the 
character of the approver himself, the case was 
not a fit one for directing the re-trial of the appellant 
petore a jury upon a substantive charge of mur- 


er. 
Messrs. Sures Chandra Talukdar and 


mai Kumar Ghose, for the Appel- 
ant. 

Mr. D. N. Bhattacharjea, Deputy Legal 
Remembrancer, for the Crown. | 

Bartley, J.—The appellant in this case, 
Benoy Bhusan Chatterji, was placed upon 
his trial along with two other persons 
Jamini Karmakar and Monoranjan Kundu, 
before the learned Additional Sessions 
Judge of Alipore. These three persons were 
originally committed to the Court of Session 
and the Committing Magistrate charged all 
three of them under s. 120-B read with 
s. 302, Indian Penal Code. He also charged 
the present appellant Benoy under s. 302, 
Indian Penal Code, and the other accused, 
Monoranjan and Jamini, under s. 302-34, 
Indian Penal Code. When the three accused 
persons were brought before the Court of 
Session, the Public Prosecutor” withdrew 
the charges under s. 302 and s. 302-34 with 
the consent of the Court and an order was 
recorded acquitting the accused on these 
charges. The charge on which the trial 


actually took place was as follows : 

“That you (namely the three accused persons) 
along with Ujjalendu Ganguly, Kshiroda Devi and 
others were parties to a criminal conspiracy and, 
agreed to do or caused ib be dode an illegal act, to 
wit, the commission of murder of Bibhuti alias 
Sankar alias Bibhuti Banerji and the said murder 
was done in pursuance of that cgnspiracy and 
thereby committed an offence punishabie under 
8, 120-B-302, Indian Penal Code.” 


After this amendment of the charges and 
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on the application of the Pablic Prosecutor 
the trial proceeded not before a jury but 
with the aid of assessors, The case for the 
prosecution rests mainly on the evidenca of 
the approver, Ujjalendu, whom the learned 
Judge himself characterizes as “a self-con- 
fessed participant in a murder and a self- 
confessed betrayer of his associates in 
crime.” The gist of the approver's story is 
a8 follows: He belonged to a gang of dacoits 
and the deceased Bibhuti, Benoy and his 
co-accused Jamini and Monoranjan were 
also members of that gang. The accused 
Benoy had a sister called Kamala with 
whom Bibhuti fell in love. About the 
middle of Agrahayan 1342 B, S. the appro- 
ver went to Benoy’s house where he was 
informed by Benoy's mother of this affair. ~- 
This lady suggested to him that the gang 
should remove Bibhuti from the world. 
The appellant also requested the approver 
to help them in the matter and the appro- 
ver said that he would take time to consi- 
der it. 

Some days later the deceased, Bibhuti 
attempted to coerce the approver into 
helping him to take away the girl Kamala 
and this, according to the approver, led 
_ him to decide to join the conspiracy. He 
accordingly informed the appellant Benoy, 
from whom he gathered that Jamini and 
Monoranjan had also agreed to help him in 
killing Bibhuti. In accordance with this 
agreement the appellant Benoy and the 
approver bought a dao on December 9, 
1935, in a cutlery shop in Calcutta and on 
the next day they set out with the deceased 
Bibhuti in order, as they said, to commit 
a burglary in a house in Mutiapara. They 
were joined by the other two accused, but 
owing to a hitch they did not attempt the, 
burglary and the deceased then expressed a 
“ wish to return home. The appellant Benoy 
said that if they were found moving about 
go late they, would be arrested on suspicion 
by the Police and suggested that they 
should wait where they were until morning. 
. This suggestion was accepted and all the 
five men sat down to wait at a place some 
distance away from the house. .In the early 
hours of the morning Bibhuti fell asleep. 
The appellant Benoy then sent the appro- 
„yer a short distance away to keep watch. 
_ The accused Jarini also stood at a short 
distance and the appellant Benoy attacked 
the sleeping Bibhuti witha dao and cut 
him througR the back of his neck. The 
accused Monoranjan alsu struck him with 
a hunter. Bibhuti’s head was severed from 
“his body. The body was left there and the 
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head and the dao were thrown into the 
lake close by by the appellant Benoy. 

On December 10, the Police discovered 
the headless body and four days latér 
found the head floating in the lake. The 
deceased was identified, but nothing further 
was discovered until the following March 
when the approver was arrested in con- 
nection with another affair and disclosed 
the facts of the present murder. On these 
allegations the three persons, the present 
appellant and Jamini and Monoranjan 
were sent up. The subsequent chargs of 
murder against Benoy and the charge 
against the other accused under s, 302 
read witb s. 31 were, as I have said, 
withdrawn and the three men were tried 
on a charge framed under s. 12(C-B-302, 
Indian Penal Code, that is to say, conspiracy 
tomurder. The learned Judge has acquitted 
Jamini and Monoranjan on that charge, 
but has convicted Benoy and sentenced 


_ him to transportation for life. 


As the learned Judge has observed, 
there is no direct evidence in the case except 


‘that of the approver and that evidence 


is even less worthy of belief than that 
of an ordinary approver. In connection 
with his evidence, the firat point to be 
noted is that he tried to establish that 
he himself took no part in the murder, 
According to his own story he was sent 
to keep watch and it is pointed out by 
the Judge that possibly on that account 
his evidence does not tally with what 
was disclosed in the post mortem examina: 
tion. Moreover, it appears to be perfectly 
clear that if the case is to be founded, as 
it has been founded on the evidence of 
the approver; the offence was one of murder 
pure and simple and that the charge of 
conspiracy substituted by the earned Judge 
after the withdrawal of the major charge 
was one that was entirely misconceived in 
the circumstances of the particular case. 
What the participal effect of this alteration 
in the charges has heen is that the 
appellant was deprived of his right to be 
tried by a jury. 

In view of the position indicated by 
the learned Judge that the only direct 
evidence in this case was that of the 
approvers, it is necessary to consider to 
what extent that evidence has been corroboe 
rated in miateridl particulars by the 
extraneous evidence adduced on behalf of 
the prosecution. On the findings of the 
lower Court itself that extraneous evidence 
was entirely insufficient to establish the 
guilt of the other two accused, that is to 
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say to establish their participation in an 
` agreement to murder. 

The point then arises to what extent does 
the evidence corroborate the approver's 
statement that the appellant agreed with 
him and others to commit the murder. This 
question is further narrowed by the considera- 
tion that the only co-conspirator now before 
the Court is the approver himself. The 
learned Judge summarizes the outside 
evidence against the appellant Benoy as 
follows: He says in the first place that 
the evidence of the approver, if taken to 
be true, would prove participation not only 
in the conspiracy, but in the actual killing 
of Bibhuti. Of course this statement is 
undoubtedly correct and it means that if 


‘the evidence of the approver is accepted _ 


as true, the appellant should have been 
charged with and convicted of murder. 

The circumstances upon which the 
learned Judge relied in corroboration of 
the approver's story of conspiracy are 
these: In the first place hesays that there 
is evidence that the appellant used to 
Visit the approver in his house. Secondly, 
there is evidence that the deceased and 
the appellant lived together and that the 
deceased practically supported the family 
of the appellant. Thirdly, there is evidence 
of illict relationship between the deceased. 
and the appellant's sister Kamala. Fourthly 
there is evidence that the appellant and 
the approver purchased a dao although, 
as the learned Judge himself points out, 
the prosecution have failed to identify 
this dao with the dao found after the 
murder or indeed to prove in what circum- 
stances the dao actually produced in Court 
was found at all. Then the learned Judge 
refers to the fact that certain pieces of 
cloth were .found in the 
appeliant from which parts had been either 
snipped or burnt and to the fact that 
Kamala and her mother left far Nabadwip 
‘after the occurrence and remained there 
for some months. 
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the appellant requested the approver to help 
them in the matter telling him that if he 
joined them, they could kill Bibhuti. “The 
cnly other occasion, according to the 
approver, on which this matter was broached 
between them, was on one subsequent and 
specified date on which the approver said 
that as he had been annoyed with the 
deceased, he told the appellant about this 
and agreed to joinin killing Bibhuti.. He 
gathered then that Jamini and Monoranjan 
had also agreed to help him in doing so. 
According, therefore, to the evidence of 
the approver, the alleged conspiracy was. 
mooted on two previous occasions and it. 
is perfectly clear from what has been 
already stated that no part of the corrobora- 
tion has any reference whatsover to these 
two occasions. Tbe corroborative evidence 
is worthless with respect to the charge 
actually framed and cannot possibly be 
used to justify a conviction on that 
charge. In the result this appeal must 
be allowed. The finding of the learned 
Judge convicting the appellant under 
gs. 120-B 302, Indian Penal Cede, and 
sentencing him to transportation for life 
must be set aside. The question then 
arises whether in the circumstances of 
this particular case we should direct that 
the appellant should be re-tried. on a 
substantive charge of murder, a charge 
upon which, a8 we have already pointed 
out, he should have been tried ab initia. 
We have given serious consideration to 
this question and are definitely of opinion 
that in view of the evidence upon the 
record and the nature and quality of the 
so-called corroborative evidence and of 
the character of the approver himself we 
ought not, in this particular case, to direct 
that the appellant be again placed upon 
his trial before a jury upon a substantive 
charge of murder. In this view of the 
matter the present appeal must be allowed, 
the conviction and sentence of the appellant 
must be set aside and he must be acquitted. 


It seems perfettly evident that whatever ° 


be the value of this evidence as corroboration 
of the approver’s story that the uppellant 
actually murdered Bibhuti, it is no ecrroboras 
tion at all of the allegation that there was 
any agreement between the appellant and 
the approver to doso. In that connection 
if is interesting to analyze the evidence 
of the approver himself. His story is that 
the first suggestion of the murder was 
made by the mother of the appellant at 
the house of the appellant on a certain 
date in Agrahayan 1342 B. S. At that time 


Henderson, J.—I agree. As soon as 
the Public Prosecutor read the brief he 
must havé realized that the case was an 
extremely weak one. It would be impose 
sible to convict any of the accused persons 
of anything unless the, evidence of the 
approver is accepted as true. If the 
evidence is true, there can be no doubt 
at all that the present appellant murdered 
the deceased. There was, therefore, no 
justification for the course adopted by the 
learned Public Prosecutor in withdrawing 
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the charge of murder and substituting a 
charge of conspiracy. 

In the course of his argument before 
us the learned Deputy Legal Remem- 
brancer suggested that the reason why this 
course was taken was that it was considered 
that the corroborative evidence was 
insufficient to support a conviction of 
murder, but quite sufficient to support 
one of conspiracy, There is an air of 
utter unreality about this argument. Not 
a single one of the circumstances upon 
which the prosecution relied could be 
taken as corroborative of the story of 
conspiracy but not corroborative of the 
story of the actual murder. I will refer 
to two of them as an illustration. The 
prosecution called evidence to show that 
the deceased was carrying on an intrigue 
with the appellant's sister and they 
wanted to suggest that this was a motive 
for the crime. They further called evidence 
to prove that the weapon with which they 
alleged that the murder was committed 
was purchased by the appellant. It is a 
mere commonplace to find evidence of 
this kind brought to support a charge of 
murder. [ cannot conceive that anybody 
would suppose that, if this did not corroborate 
the story of the approver that the appellant 
murdered the deceased, it corroborated 
the story that he and the approver con- 
spired todoso, It cannot even be pretended 
that the course adopted in this case was 
reasonable. 

Furthermore, the learned Judge has not 
even followed the matter to its logical con- 
clusion. If the prosecution were really 
serious in the attitude adopted, the 
Public Prosecutor himself should have 
pointed out that the case comes within 
8. 115, Indian Penal Code, for which the 
maximum sentence would be seven years. 
The learned Judge has sentenced the 
appellant to transportation for life on a 
finding that ‘the deceased was actually 
murdered in pursuance of the conspiracy. 
The only evidence to prove this is the 
evidence of the approver that the appellant 
himself committed the murder. ‘Ihe fact 
that the learned Judge saw fit to pass 
this sentence shows how unreal the attitude 
ofthe prosecution was. 

So long as thesystem by which charges 
of specific offences are heard by one 
tribunal and charges cf conspiracy to 
commit those cffences upon identically the 
same evidence are heard by another tribunal 
is allowed to continue, abuses of this 
. Kind will occur, unless Judges presiding 
| 
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over the Courts of Session are careful to 
be both alert and vigilant. The result in 
the present case is that the appellant has 
been deprived of his right to a trial by® 
a jury. Nothing would induce me to uphold 
such proceedings and the only practical 
question is whether we should direct him 
to be re-tried. For the reasons given by 


my learned brother, I do not consider 
such a course to he justifiable. 
8. Appeal allowed. 





MADRAS HIGH COURT 
Criminal Appeals Nos. 683 to -689 of 1937 
August 2, 1938 
PANDRANG Row, J. 

PUBLIC PROSECUTOR— APPELLANT 

versus 
CHIKKA RANGAN AND orgErs— 
RESPONDENTS 

Prevention of Cruelty to Animals Act (X1 of 
1890), 3. 3 (a)--Scope—Determination by Government 
of maximum weight to be carried by animals is 
not necessary requirement to determine case on merits 
—Whether there was overloading or not should be 
decided on facts of the case. 

The determination by the Local Government of 
the maximum weight to be carried by pack ponies, 
and publication of the District Magistrate's orders 
in the local Gazette to that effect are not necessary 
requirements for a determination of the case under 
s. 3 (a), Prevention of Oruelty to Animals Act, on 
the merits. It isfor the Magistrates to decide whe- 
ther as a matter of fact there was overloading or 
not, and decide the cases in accordance with their 
finding on that point. 

Or. As. against the acquittal by the Court 
of Bench Magistrates, Ootacamund, in 
8. O. Nos. 239 to 865 of 1931, res- 
pectively. 

Mr. L. V. Krishnaswamy, for the Respon» 
dents. 

Judgment.—These appeals raise the 
same question. The Bench Magistrates of 
Dotacamund acquitted the accused in these 
cases, who were charged with having over- 
loaded their pack, poines and thereby com- 
mitted an offence punishable under s.3 (a), 
Prevention of Cruelty to Animals Act, XI 
of 1890. The acquittal yas pronounced 


“without hearing any evidence, and on the 


preliminary point that under ss. 1 and 2, 
Preventicn of Cruelty to Animals Act, the 
Local Government have to determine the 
maximum weight to be carried by pack 
ponies, and that as the determination has 
not been made and the District Magis- 
trate’s orders had not been published in the 
local Gazetie the prosecution was jncompe- 
tent. The whole of this reasoning proceeds 
on a misconception of the law on the sub- 
ject and there can beno doubt that these 
requirements are not necessary for a deter- 
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mination of the case on the merits. Itis 
for the Bench Magistrates to decide whe- 
tber as a matter of fact there was over: 
“loading or not, and decide the cases In 
accordance with their finding on that point. 
The orders of acquittal are, therefore, set 
aside and the cases are remitted to the 
Bench Magistrates for re-trial according to 
law. It has been urged by the Advocate 
who appears for the respondents that the 
alleged offence was, if at all, committed in 
a place to which the Prevention of Oruelty 
to Animals Act has not been extended. 
This is, however, a point which should be 
determined during the re-trial and [ have 
no doubt the Bench Magistrates will deal 
with the point and decide it. It is unneces- 


sary for me, and indeed it is not possible - 


for me on the materials on record, to say 
whether there is any substance in the point 
or not. l 

N 8. Case remitted for re-trial. 
CALCUTTA HIGH COURT 
Civil Appeal No. 55 of 1938 

August 3, 1933 
EDGLEY, J. 
DEBI PROSANNA GHOSH—Jtpement- 
DEBTOR— APPELLANT 
versus 
INDRA NARAIN PAL AND ofaprs— 
RESPONDENTS 

Limitation Act (IX of 1908), s. 14 (2,—Applica- 
tion for execution made on last day of limitation 
and filed in good faith in wrong Court—Applica- 
tion, if can be returned for presentation to proper 
Court— Application returned and presented in proper 
Court next day—Whether in time. 

There is no section of the Oivil Procedure Code, 
forbidding a Court to return an application for 
execution if it has been filed ina wrong Court and, 
if such an application is filed before a Court which 
has no jurisdiction to receive it, such Court, would 
be fully competent to return the application in 
exereise of its inherent power uuder s. 151, Civil 


Procedure Code. aoe a 
` Where, therefore, an applicgtion for execution is 


filed on the last day Sf limitation in good faith in 
a Court which is unable toentertain it owing to 
want of jurisdiction and is returned by that Court 
for presentation jo the proper Court on 
day on which it is presented to the proper Court, 
the application is not barred by limitation. 

Dr. Radha Benode Pal and Mr. Bhola 
Nath Roy, forthe Appellant. 

Messrs. Hira Lal Chakravartt and Subodh 
Chandra Dutta, for the Respondents. 

Judgment.—The judgment- debtor is the 
appellant in this cass. It appears that the 
decree-holders applied for the execution of 
» decree for costs which they had obtained 
against the appellant. The decree was 
passed by the District Judge of Birbhum 
on July 14, 1934. The decree-holders 
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applied for execution in the Gourt of the 
First Munsif at Rampurhat-on July 14, 
1937. Admittedly, the Court of the First 
Munsif had no jurisdiction to entertain this 
application. It was consequently returned 
by him for presentation to the proper 
Court on July 15, 1937, and on the same 
day, it was presented by the decree-holder 
to the Court of the Second Munsif of Ram- 
purhat. The Oourt of. firat instance dis- 
missed the application for execution on the 
ground that it was barred by limitation. 
This decision was, however, reversed by the 
lower Appellate Court on the ground that 
the application was not time-barred, hav- 
ing regard to the provisions of s. 14 (2), 
Limitation Act (Act IX of 1908). With 
regard to this point tke judgment of the 
lower Appellate Court contains a finding 
to the effect that the decree-holders had 
no mala fide motive in filing their applica- 
tion for execution in the firat Court. In 
view of the reasons given by the learned 
District Judge in respect of this finding, he 
seems to have been clearly of the opinion 
that the application for execution was pro- 
secuted in good faith in a Court which,. 
from defect of jurisdiction, was unable-to 
entertain it. In my view this finding of 
the learned District Judge amounts to a 
finding of fact. — 

It is, however, urged by the learned Advo- 
cate for the appellant in this cage that the 
decision of the lower Appellate Gourt is 
wrong because the First Munsif had no. 
jurisdiction to return the application for 
execution which had been filed by the 
decree-holders. He contends that there.is 
no direct provision in O. XXI, Civil Proce- 
dure Code, which authorises a Court to 
return an application for execution, As 
pointed out, however, by the learned District 
Judge, there is no section of the Code for- | 
bidding a Court to return an application 
for execution if it has been filed in a wrong 
Court and, in my view, if such an applica- 
tion is filed before a Court which has no 
jurisdiction to receive it, such Court, in cir- 
cumstances such as those which arise in the 
present case, would be fully competent to 
return the application in exercise of its 
inherent power under s. 151, Civil Procedure 
Code. In View of what is stated above, I 
consider that the decision of the lover 
Appellate Court is correct. It is, therefore 
affirmed, and this appeal is dismissed with 
costs, the hearing-fee being assessed at one 
gold mohur. , 

S, : Appeal dismissed, 
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_.. PATNA HIGH COURT 
Oivil Revision Petition No. 395 of 
ry of 1938 

October 17, 1938 


DHAVLE, J. 
NANHA PRASAD SINGH AND ANOTJER 
—PrTITIONERS 


versus 
JAGDAMBI SINGH—Opposrrg Party 

Arbitration—Court referring dispute to arbitration 
—Some of arbitrators discovered to be indebted to 
one of parties — Order of reference, if can be 
ene awang of, by way of damages 
—Legality. 

Order of the Court superseding its order of reference 
of the dispute to the arbitration on the ground that 
some of the arbitratorshad since been discovered to 
be indebted to.one of the parties, is within jurisdic- 
tion-and this cannot be-subsequently challeged by the 
party, which by its conduct had virtually accepted the 
order of esupersession. Pestonjee Nussurwanjec v. 
' Manockjee & Co, (1), distinguished, ` 
Interest by way of damages cannot be award- 


ed. 

O. R. P. against an order of the Small 
Qause Court Judge, Monghyr, dated Feb- 
Yuary 15, 1938, 

Mr. Raj Kishore Prasad, for the Peti- 
won B. N. Rai, f 
r. D. N. Rai, for the Opposite Party. 

Order. — This is an a tie in 
revision out of a Small Cause Court suit 
for the recovery of Rs, 236 on the ground 
that this was money paid by the plaintiff 
for the settlement of 14 bighas 15 kathas 
of. land which, however, was actually not 
made over to him by the defendants, 
father and son, members of a joint Hindu 
Mitakshara family. 

The learned Advocate for the defendants, 
who are the petitioners before me, points 


out: that on November 29, 1937, there was: 


& joint .petition filed inthe lower Court 
for a-reference of the dispute to arbitra- 
tion, asa result of which January 7, 1938, 
was- fixed. as ihe date for the arbitrators 
to file their award. On January 7, there 
was a petition filed by the plaintiff 
praying for superseding the order of refer- 
ence on the ground that two of. the three 
arbitrators had since been discovered by 
him. to be indebted to ihe defendants. 
The order cf reference- was, therefore, as 
the lower Court puts it, superseded and 
the: trial proceeded. The learned Advo- 
. tate bas challenged the propriety of this 
order and pointed out that. two of the three 
arbitrators had actually sent in their 
award on the previous date, while the 


third who had, the papers had returned’ 


them, saying that there could be no 
agreement among-them. Reference is made 
to the well-known caseof Pestonjee Nuseur 
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wanjee v. Manockjee & Co.. (1) for the 
principle that an agreement referred to 
arbitration cannot’ be revoked by any 
party without good cause. But that was 
a case where the matter had been referred 
to arbitration by agreement between the 
parties without the intervention of a Oourt 
of Justice and in any event it is not dis- 
puted in the present case that two of the 
three arbitrators were in fact indebted to 
the defendants. What is urged is that they 
were appointed arbitrators by bot” the 
parties with full knowledge of the fact of 
their indebtedness to the defendants. It 
is difficult to accept this assertion as a 
correct statement of factsin view cf the 
course taken by the trial subsequently. 
There does not appearto have been any 
protest against the order of the lower Court 
superseding the award. On January 28, 
deféndants filed a petition for time to 
summon his witnesses, and on February 
4, defendant No. 2, son of defendant No. 
1, actually accepted the written statement 
filed by his father. Ibis obvious, there- 
fore, thatthe parties agreed in having the 
reference superseded, though it may be that 
some of the proceedings may not have 
been absolutely in order. Ido not think 
that it can be said that this is a case 
where the lower Court had no jurisdic- 
tion to proceed with the trial at all. The 
plaint was there, and then came this refer- 
ence to arbitration which the partiea sub- 
stantially seem to have concurred in getting 
superseded, followed: by the regular trial. 
That the- plaintiff paid Rs. 236 for the 
settlement of the land and that the land 
was not actually delivered to him by the 
defendants are findings of fact which have 
not been assailed. The learned Advocate 
endeavoured to show that the paper showe 
ing the settlement was not properly 
stamped and should not have been admitted 


in evidence, hut’s. 36ef the Stamp Act 
is against this contention. 
Tce only other point raised by the 


learned Advocate isthe award of interest 
by wayof damages made by the lower 
Court. A recent Privy Gouncil decision 
has shown that such an award cannot be 
made, and the learned Advocate for the 
opposite party does not contest this. The 


result is that this app.iication fails sube 


stantially and only succeeds to the extent 
that the interest allowed by the lower 
Oourt by way damages 


(1) 12M LA 189; 10 W R 51,2 Suth. 164; 3 Sar, 390; 


1 Tad: Jur, (W's) 69; SM BO R 183 (P O) 


must be ` 
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omitted: from the decree‘obtained by the 
opposite party. 
SDs 3 N Order accordingly. 





RANGOON HIGH COURT 
First Civil Appeal No. 12 of 1938 
May 15, 1938 
_ Mya Bu AND Maoxney,-JJ. 
V. E, A. AROMUGAM CHETTYAR— 
APPELLANT 
_ + versus 
M. R.M. L. RAMANATHAN CHETTYAR 


AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 
rr. 13 (7), 89, 90, s. 151—Half share 
specified property brought to sale as belonging to 
judgmeni-debtors—Ezact share of each judgment- 
debior not specijied—Whether material irregularity 
—Person not adopting remedies «under O. i 
rr. 89 or 90, for setting aside sale—Inherent powers 
cannot be invoked, : 

A decree-holder asked the Oourt to bring to sale 
certain properties described 'as a‘half share be- 
longing to the Judgment-debtors in certain specif- 
ed holdings. What was the exact interest of each 
of the judgment-debtors individually in the property 
was not specified. lt was stated that the whole of 
this half share belonged to the judgment-debtors, 
The sale was challenged on the ground that it had 
not been specified exactly what share each of the 
different judgment-debtors possessed in the proper- 


0. XXI, 


in certain 


Held, that it was not necessary. that this should 
be done. The decree-holder held a decree against 
each of the judgment-debtors. He had brought 
this property to sale because it was the’ property 
of .one or other or -all the judgment-debtors 
and that was sufficient for his purpose.. What 


the Court sells is the right, title and interest of. 


the judgment-debtors in this ‘property. It is no 
part of the Court's’ duty to enter into an enquiry 
as to .the.exact proportion of each of the judgment- 
debtor's interest in this property. ; 

When there are specific provisions in the Code 
for ‘the remedy which a party seeks, it is not open 
to him, after his failure to adopt those remedies, 
within the peziod allowed by law, to appeal to the 
inhereat powers of the Oourteunder s. 161; to ob- 
tain that remedy. Where, ‘therefore, a person has 
not availed of, the provisions of rr, 89 and 90 of 
O.-.XXI,; Civil Procedure*Code, for getting the sale 
set aside, he cannot seek to invoke the inherent 
powers of the Court to set aside the sale, Nanhe- 
lai v. Umrao Singh,(1), followed. 

P.O. A. against an order of the Assistant 
ict Oourt, Pegu, dated February 4, 
Mr. E: Hay, for the Appellant. 
Mr. S, B. Chakravarty, for the Respon 

dents. ` : 
Mackney, J.—On - August 8, 1935, the 
appellant obtained a money decree against 
three individuals, respondents Nos. 1, 2 and 
3 in this appeal, and against the M. R.R, 
M. S.-M. L. Ohettyar. Firm, respondent No. 4 
in this appeal, The decree was obtainéd on 
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the original side of this Court: The appel- 
lant decree-holder had his decree transfer- 
red to the Assistant District Court of Begu 
for execution. It is out of the execution 
proceedings in that Court that this appeal 
arises. Respondent Nv. 1 is a party as the 
legal representative of M. R. M. L. Letch-. 
manan Ohettyar, his father. The appellant 
decree-holder asked the Court to bring to 
sale certain properties described as a- half 
share belonging to the judgment-debtors in, 
certain specified holdings. What was the 
exact interest of eachof the judgment: deb- 
tors individually in the property was not 
specified. It was stated that the whole of 
this half share belonged to the judgment- 
debtors. The proceedings were much de» 
layed but finally October 30, 1937, was fixed 
for the sale of the properties. The delay 
has been caused by aclaim on the part of 
respondent No. 1 in his personal capacity to 
be the sole owner of the properties attached. 
This claim was allowed by the executing’ 
Court but on appeal to this Court it. 
was disallowed, and this Court declared that 
respondent No. 1 personally had no interest 
in that property. In the course of the 
judgment of this Court there occurs a para- 
graph which might suggest that this Court 
found that the property belonged to the. 
M.R.R.M.8. M. L. Chettyar Firm. Kespond- 
ent No.l sought a review of the judgment. 
onthe ground that these observations were 
obiter. His application was dismissed sum-: 
marily on the ground lhat there was ~ ño 
definite inding that the property. was .the 


property of the M. R. R. M. S. M. L..Chettyar 


Firm. Whilst this application was pending, 
respondent No. 1 asked the executing 
Court to postpone the sale. The executing 
Court in an order passed on October 29, 
1937, refused to postpone. the sale, giving: 
as its reason that this Court had clearly 
found that respondent No. 1 had no interest 
in the land in question and that the pro- 
perty belonged tothe M. R. R. M. S8. M. Le: 
Chettyar Firm. The Court held that the 


edecree-holder had every right to execute 


his decree against this Firm. The sale was 
held on October 30, 1937. Respondent No.1, 
still persistent, made an application on: 
January 8. 1938, pointing. out that the’ 
reasons given by the executing Court for: 
refusing to postpone the sale were no longgar 
valid in view of tHe order of this Court whic 

had been passed on his appheation in Tee 
view. This, in my opinion, was a most mielead- 
ing application.to-make. Jt did not matter. 
inthe least whether the reasons’ which: the- 
learned: Judge’ had given for refusing to. 


ath l C 
, by 
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postpone the sale were valid reasons or not. 
At that stage all that mattered was whether 
the sale was a valid sale: whether the sale 
was Correctly held or not. Under O. XXI, 
T 92, where no application to set aside a 
sale is made under rr. 89, 90 and 91 or 
where such application is made and dis. 
allowed, the Court shall make an order con- 
firming the sale and thereupon the sale 
shall become absolute. No application has 
been made to the Oourt in time under 
rr. 89,90 or r. 91, and it is difficult to see 
in these circumstances by what possible 
method the Court could decline to confirm 
the sale which has been held. 

Iu Nanhelal v. Umrao Singh (1), at p.5* 
their Lordships of the Privy Council ob- 
served : 


. “The only means by which the judgment-debtor 
can get rid of a sale, which has been duly carried 
out, are those embodied in r. 89 —namely, by depo- 
Biting in Oourt the amount forthe recovery of which 
the property was sold, together with 5 per cent. on 
the purchase money, which goes to the purchaser as 
statutory compensation, and this remedy can only 
be pursued within 30 days of the sale: see Art. 166, 
Sch, I, Limitation Act, 1808, That this is so is, in 
their Lordships’ opinion, clear under the wording 
ofr. 92, which provides that insuch a case (i. e. 
where the sale has been duly carried out), if no 
application is made under r. 89, the Court shall 
make an order confirming the sale and thereupon 
the sale shall become absolute.” 


Possioly respondent No.1 would like to be 


considered as making an applicatioa to the . 


Court to set aside the sale on the ground 
of a material irregularity or fraud in pub- 
lishing or conducting it: r. 90. The ground 
he would take is that under O. XXI, r. 13, 
cl. (7), it is incumbent on the decree-holder 
18 Selting out the sale particulars to specify 
the judgment-debtor's share or interest in 
the property. In the present case the judg- 
ment: debtor's share or interest in the pro- 


perty has beenspecified. It is asserted that — 
to this Court against the order of the learned 


they owned the whole of this property that 
has been attached. 
Complains of is that it has not been speci- 
fied exactly what share each of the different 
judgment-debiors possesses. In my opinion, 
It is not. necessary ihat thissbould be done. 


The decree-holder holds a decrea against . 


each of the judgment-debtors. He has 


brought this, property to sale because itis.. 


the property of one or other or all the 
judgment debtors and that is sutficient for 
hisepurpose. What the Court sells is the 


(1) 58 I A 50; 130 Ind, Cas, 686; A 1 R 1931P 033; 


27N LR 95; 14 NL J 28 53 OL J 187;35 CW N 381; | 


60 MLJ 423;(193)) AL J 267,093) M W N., 
281; 80 W N 585; ind. Rul, (1931) P O 94;33 Bom 
L R 450; 33 L W 449 (P.O). 

“Page of 58 I. A—| Had], ; ; 


e 
` 


ARÜMÜGAM ÖHRTÊYAR v, #AMaNATaAN OfBiTyaR (RÅNG;j 


What respondent No. 1 


_their representatives and relating 
‘execution, discharge or satisfaction of the: 


iss 


right, title and interest of the judgment- 
debtors in this property. It is no part of 
the Courts duty to enterinto an enquiry 
as to the exact proportion of each of the® 
judgment-debtors interest in this property. 
In any case, however, it was not for respond- 
ent No. 1 to raise such an objection at this 
stage for he has no possible concern whats 
sosver in the matter. Presumably he knows 
the extent of his own interest in the pro- 
perty as the legal representative of his 
father ; that interest has been sold. If he 
had no interest then nothing of his has 
been sold and that is an end of the matter. 
However, on the application of January 8, 
1938, the learned Assistant District Judge 
on February 4, 1933, passed an order setting 
aside the sale. His reasons were that had 
he known what was the correct ioterpreta- 
tion ofthe judgment of this Oourt in Civil 
First Appeal No, 27 of 1:37, he would not 
have passed the order which hedid pass 
refusing to postpoae the sale, because tha 
Court proceeded with the sale on the basis 
that the property belonged to respondent 
No. 4, the M. R. R. M. S. M, L. Chettyar 
Firm. T'he learned .Judge held that it was 
not possible to bring the properties to sale 
uatil it had been specified what exactly 
were the interests of each of the judgment- 
debtors therein. On these grounds, and 
acting under s.151, Civil Procedure Gode, 
he seb aside thesale and appointed a fresh 
date for hearing the Advocates of the par- 
ties as to what the next proceeding should 
be. It would seem thatthe learned Judge 
must have become completely confused in 
regard tv the matter. It is-sufficiently clear 
from what has already been said that the 
gale which has been held was quite’ in 
order and, therefore, it should not have been 
Bet aside. The decree-holder has appealed 


Assistant District Judge. I think that an 
appeal does lis because*this is a question 
arising between the parties to the suit = 
to the 


decree under s. 47, Civil Procedure Oode. 
The learned Advocate for respondent No.l 
has sought to argue that this Oourt has 
indicated that the property belongs to the 
M. Rk, M.L, Chettyar Firm and in view of 
that indication the decree holder is not 
entitled to attach tha property without 
explaining how .it has become the property 


of his judgment-debtors. This Court has 
“not found thatthe property belonged to the 


M. R. M. L. Chettyar Firm. What had to 


'. be decided was whether a certain transac: 
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tion whereby these properties were sold 
was a transaction in which respondent No. 1 
hi mself was a party or not, and it was 
decided that he was not a party but the 
M. R. M, L. Firm was. Iam ofthe opinion, 
that this appeal must be allowed. The order 
of the Assistant District Court must be set 
aside, and thesale confirmed provided there 
are. no other questions which have to be 
settled before such confirmation takes place. 
The conduct of respondent No. 1 in this 
matter appears to be wantonly obstructive 
and 1 consider tbat he should pay the costs 
of this appealin this Court, Advocate's fee 
ten gold mohurs, and also the ccsts of his 
N n E a Court, in which the 

ocate’s fee s 
mours e assessed at five gold 

ya Bu, J.—I agree in the orders ` 
posed by my learned brother. All that I 
wish to add is that the prayer in the petition 
from which this appeal has arisen is one for 
review of the order of jhe trial Court dated 
October 29, 1937, which was an order re- 
Jecting an application for Stay ofsale which 
had been ordered to take Place on October 
30, 1937, and which did take place on October 
30, 1937, and considering that the application 
was made on January 8, 1938, or more than 
two months after the date of the Bule, what 
the learned Assistant District Judge has 
done by the order which is under appeal is 
to set aside the sale for the. setting aside 
of which no petition could be entertained 
at the instance of respondent No. 1 at the 
time. The learned Assistant District J udge 
by showing that he had gone on with the 
execution proceedings upon some misappre- 
hension of facts gathered from the judg: 
ment of this Court in Oivil First Appeal 
No. 27 of 1937, not only found that there 
Bak a for TG but 

ernot tor stay of sale* becaus 

order would be impossible, of ee 
effect to, the sale having taken place lon 
before the application, but for Setting aside 
the sale for which respondent No. 1 had 
been long debarred by lapse of time from 
making an application. When there are 
specific Provisions in the Code for the re- 
medy which respondent No, 1 soughi, it is 
not open to him, after his failure to ‘ado t 
those remedies, namely, O. XXI, r. &9 a 
r. 90, within the period allowed by law, to 


appeal tothe inheren 
to obtain that Na Ak -Powers of the Court 
s Appeal allowed, 
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__ PATNA HIGH COURT 
Civil Appeals Nos. 220, 426 and 427 | 
of 1938 
August 9, 1938 
Wort, AG. C. J. AND MANOHAR LALL, J. 
KAMESHWAR SINGH BAHADUR 
APPRLLANT 
VETSUS 
RAMPAT THAKUR AND ANoTaER— 
RESPONDENTS 

Bihar Tenancy Act (VIII of 1934, s. 193 
Sch. TII—Rigkts under 8. 193, if create relationship 
of landlord and tenant—Granting of right to cut 
grass from land for a year—If covered by s.198— 
Possession necessary—-Suit to recover amount fixed 
Jor such right—Whether governed by Sch. III—In- 
terpretation of Statutes—Preamable. 

The rights to which s. 193, Bihar Tenancy Act’ 
relates are, rights which do not create the rela- 
tionship of landlord and tenant. 

A right granted to a person of cutting grass from 
the land for one year necessarily requires the grantee 
to be in possession of the whole area of land from 
which he has å right to remove grass and the 
right conferred is, therefore, in the nature of a right 
of pasturage or forest right and is covered by 
s. 193, A suit, therefore, to recover an amount 
fixed in respect of such right is governed by the 
period of limitation provided in Sch. III of the 
Bihar Tenancy Act. 

The Preambie of the Act cannot control the clear 
words of enactment when they are unambiguous, 
Powell v. Kempton Park Racecourse Co, (2}, relied 


On, : 

C. As. from appellate decrees of the Dist- 
a Judge, Muzaffarpur, dated January ll, 

37. 

Sir Sultan Ahmad, Messrs, Murari Prasad, 
R, Misra and 8S. P. Srivastava, for the 
Appellant. 

Mr. K. K. Banerji, for the Respond- 
ents, 


Wort, Ag. C. J.—This appeal arises out 
of a claim for payment reserved under 
a settlement for the year 1339 of the 
Tight to cut grass. Two substantial ques- 
tions were argued in the Oourts below; 
the first was a plea of payment and 


. tbe second, the question of limitation. 


The trial Court accepted the plea of pay- 


¿ment so far as part of the claim was 


concerned, and decided against the defend- 
ant on the point of limitation. The Appel- 
late Court whilst deciding against the 
defendant on the plea of payment accept- 
ed his defence on the point of limitation. 
I have already stated that the settlement 
was with the defendantfor the year 1339 
and ons of the questions which arose. with 
regard to the matter of limitation was; 
when was payment to be? made? The 
defendant contended that the payment 


was to. be madein-Jeth of the year 1339- 
which would put the matter beyond the- 
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period of limitation. The learned Judges 
in the Courts below have come to the 
con@lusion that there was no agreement 
between the parties as tothis but have 
found that the payment was to be made on 
Jeth 30. 

The contention of Sir Sultan Abmad 
on behalf of the plaintiff-appellant is that 
8. 193, Bihar Tenancy Act, applies and, 
therefore, Sch. IIT, sub-cl. (2) (b), where 
the rent is paid in money, the period of 
limitation is three years and the time from 
which the period begins to run is the “last 
day of the agricultural year in’ which the 
arrear fell due’. There is no dispute that 
if the Schedule applies to this action, it is 
not barred by limitation. Section 193 of 
the Act provides: 

“The provisions of this Act applicable to suits 
for the recovery of arrears of rent shall, as far 
as may be apply to suitsfor the recovery ofany- 
thing payable or deliverable in respect of any rights 


of pasturage, forest rights, rights over fisheries and 
the like,” 


It is manifest thatifthe right granted 
to the defendant in this case is one of 
the rights described ins. 193, thenit is 
equally clear that Sch. III, applies on the 
point of limitation. Reliance is placed by 
the respondent on the decision of this Court 
in Kameswhar Singh v. Mahabir Pasi (1) 
where a right to collect toddy dues was 
in dispute. Tne learned Judges in that 
case decided that the rights regulated by 
the Bengal Tenancy Act, or the Bihar 
Tenancy Act, as it is now, were rights 
bearing upon the relationship of landiord 
and tenant, and that the grant to a person 
of the right to collect toddy dues from 
toddy plants did not create the relationship 
of landlord and tenant within the provi- 
sions of the Act and, therefore, the schedule 
did not apply. The difference between 
that case and this is that in this case the 
right which the defendant had is expressly 
covered by s.193. It is a rightin res- 
pect of pasturage; it may be an actual 
grazing or cutting of grass, but for what 
ever purpose it may be used, if comes 
within that provision and, therefore, with- 
in the section and consequently within 
the schedule. The rights to which s. 193 
relates are, in my opinion, rights which 
do not create the relationship of landlord 
and tenant,.and as I have stated and 
repeat this case is expressly covered by 
the provision of the section and, therefore, 
the period of limitation provided by the 
schedule applies. 


(1) 15 Pat. 626; 166 Ind. Oas. 484 & 488; AI R 
Sa 402 & 403; 17 P L T 383; 3 B R 171; 9 R.P 
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For those reasons, in my opinion, the 
decision of the Judge in the Court below 
was wrong and that of the trial Oourt was 
right. The Appellate Court's judgment? 
must, therefore, be reversed and that of 
the trial Court restored. The appeal is 
allowed with costs. This judgment will 
govern all the three Appeals Nos, 220, 
426 and 427 of 1937. 

Manohar Lall, J.—I agree. The claim 
of the plaintiff attracts fully the operation 
of the words used in s. 193, Bihar Tenancy 
Act. The plaintiff asked for recovery of 
asum fixed by the bid sheet and payable 
to him in respect of the right of cutting 
grass from Kharour lands granted to the 
defendant for one year. This necessarily 
required that the defendant would be in 
possession of the whole area of the land 
from which he had a right to remove 
grass. The right conferred was, therefore, 
in the nature of a right of pasturage or 
forest rights with the result that the period 
of limitation for the suit will be as pro" 
vided in Sch. III of the Act. 

It is unnecessary to consider on the 
present occasion the correctness of the view 
that s. 193 of the Act will only apply if 
the relationship between tha 
strictly that of landlord and tenant as 
was remarked in the case reported in 
Kameshwar Singh v. Mahabir Pusi (1). In 
my judgment the Preamable of the Act 


‘cannot control the clear words of the 


enactment whcn they are unambiguous as 
in 8.193: see Powell v. Kempton Park 
Racecourse Co. (2) at p. 265.* 

B. Appeal allowed. 
(2) (1897) 2 Q B D 242; 66 LJQ B 601;77L T 
; 46 8; 61 J P 548 


Pago of (1897) 2 Q. B.D.—[@d] 


ae 





LAHORE HIGH COURT 
Execution Second Appeal No. 1392 
of 1937 


° January 26, 1938 


ABDUL RASHID, J. 

Kanwar CHANDRASRAJSARAN SINGH 
— JUDGMENT: DEBTOR — APPELLANT 
versus 
MUNSHI LAL—DsorEges0LDEB— 
RESPONDENT 

Limitation Act (4X of 1908), Sch. I, Art. 181—M 
obtaining decree for possesston against R—B who was 
in possession as result of decree in suit between him 
and R, obstructing execution by M— M's application 
under O. XXI, r. 97, Civil Procedure Code (Act V of 
1908) dismissed—Appeal to High Court by R againat 
decree in suit between him and B—High Cours holding 
R as lawful owner — B appealing to Privy Council 


parties is - 


+ 


2 


e 
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—M applying for execution of his decree more than 
three years after decision of High Court—Applica- 
tion held time-barred under Art 181, | 
M obtained a decree for possession of land against 
R on February 12,1927. On March 30,' the decree- 
holder took out execution. He could not, however, 
obtain possession of the land in disputeas one B was 
in. possession.. The decree-holder thereupon presented 
an application under O. XXI, r. 97, Givil Procedure 
Oode, -complaining of resistance or obstruction by 
B and asking the Court to investigate the matter and 
to remove the obstructors. The executing’ Court, on 
June 12, 1928, madé a final order tothe effect that 
B was in lawful possession of the land in dispute 
under a decree of a Oivil Court in a suit between R 
and B-and that as he was not party to the suit 
between Mand R he could not be removed from 
possession and the file was consigned to the record 
room. Rin the meanwhile had appealed from the 
desision of the Court in the suit between him and B 
and the High Court on January: 16, ‘1929, held that R 
was the lawful owner of the property. B préferred an 
appeal to the Privy Oouncil. From June 12, 1928, 
till October 23, 1935, the decree-holder M took no 
_ action. Onthelatter date he presented an applica- 
Pes the execution of his decree dated : February 
_ Held, that it was incumbent on the decree-holder 
toinstitute his application for execution at the 
latest within three years of January 16,1929, when 
the suit between R and B was finally decided go far 
as the Courts in India were concerned, The right to 
apply certainly accrued to him on that date if not 
earlier. His application was, therefore, clearly barred 
under Art. 181, Limitation Act. Sat Narain Lal vy. 
Ganga Lal (2), relied on. ; 
Held, also that if the previous execution applica- 
tion was taken to be in suspense, then it was incum- 
bent pe ka ia E to vii & step-in-aid of the 
execution every ee years from June 121 i 
October 23,1935... kad 


Ex. 8. A. from an order of the Dis-- 


trict Judge, Hissar at Gurgaon, dated July: 
17, 1937. si. Ng i 7 
Mr. D. N. Aggarwal, for the Appellant. . 
Mr. Tek Chand, for the Respondent. 
. dudgment.—Munsbi Lal obtained a 
decree for possession of lard against Brij 
Rajsaran Singh on February 12, 1997, 
On March. 30, the decree-holder took out 
execution. He could nôt, however, cbtain 
possession, of the land. in dispute as it was 
reported to the executing OCouit that persons 
other: than the judgment-debtor, namely 
Basant Singh and others; were in possession 


of the property.*The decree-holder thereupon” 


+» 


r. 97, Civil Procedure Ocde, complaining of 
resistance or obstruction by Basant Singh 
and others, and asking the Court to ip- 
vestigate the matter and to remove the 
obstructors. Hvidence was recorded by the 
executing Court, and on Wune 12, 1928 
‘the executing Court made a final order to 
the. effect that Basant Singh and others 
were in lawful possession of the-land in 
dispute under a decree of a Civil Court and 
that as they were not parties to the suit 


presented an application under O. XXI, 


‘OHANDRA BABARAN SINGH v. MUNGHI LiL (LAH). 
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brought by Munshi Lal against Brij Raj- 
saran Singh, they could not be. remgved. 
The' application of the decree: holder against 
the obstructors was dismissed. It was also 
ordered that the file relating tothe execu- 
tion of the decree may be consigned to the 
record room. From June 12, 1922, till 
October 23, 1935, the decree-holder took no 
action. On the lattar date he presented an 
application for the execution of his decree 
dated February 12, 1927. The judgment- 
debtor raised an objection to the effect that 
this application was barred by limitation. 
The executing Court upheld ‘the objection 
and dismissed the application. for execution. 
On appeal the learned District Judge held 
that the application dated October 23, 
1935, was within time. Against this order 
the judgment-debtor has preferred a second 
appeal to this Court.. 

The application presented by the decree- 
holder under O. XXI, r. 97, was dismissed by 
the Court under O. XXI, r. 99, on June 12, 
1928. It was open,therefore, to the deeree- 
holder to institute a suit under O. XXI, 
r. 103, to establish: his right and to make 
Basant Singh and ‘others defendanis in 
this case. This suit could be instituted 


within a period of one year from June. 12, 


1923. The decree-holder failed to instilute 
any such suit and Basant Singh and others 
continued to be in possession of tle property. 
in dispute. It appears that the property in 
dispute criginally belonged to one Khushal 
Singh. On the death of the widow of 
Khushal Singh, Basant Singh and others 
laid a claim to.the property. Brij Rajsaran 
Singh, judgment-debtor in the present-case, 
also claimed the same property as the 
adopted son, of the last male holder. The 
trial Court passed a decree in favour of 
Basant Singh’ and others for, possession of 
the property. Brij. Rajsaran Singh appealed 
to the Allahabad High Oourt and the High 
Court held' that’ Brij Rajsaran Singh was 
validly adopted by Khushal Singh and that 
he was entitled tothe property in dispute. 
The suit of Basant Singh,and others was 
dismissed with costs by the High Court 
The judgnient of the High Court was 
delivered on January 16, 1929. So far as 
the’ Courts in India are concerned, it was 
therefore finally decided in January 1929 
that Brij Rajsaran Singh was ihe lawful 
heir of Khushal Singh, the last male holder. 
It was incumbent on the present decree- 
holder to institute his application for execu- 
tion at the latest within three years of 
January 16, 1929, The right to apply 
certainly accrued to him on that date if 


a 
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not earlier. “His applicatton is, therefore, 
monly barred under Art. 181, Limitation 

The lower Appellate Court relied on 
Ganga Jee v. Sat Narain Lal (1) a Single 
Bench ruling, but this decision was set 
aside by the Letters Patent Bench in 
Sat Narain Lal v. Ganga Lal (2). It was 
held in the last case that where there is 
an obstacle to the execution proceedings, 
for Instance, the order that execution pro- 
ceedings be stayed until the decision of 
another regular suit, as soon as that obstacle 
is swept away by a Court of competent 
Jurisdiction, the’ duty again arises upon 
the decree-holder to take execution pro- 
ceedings within three years, notwithstanding 
the fact that the judgment-debtor may have 
in the interval filed an appeal. In the 
present case the decree-holder had no right 
to await the result of an appeal to their. 
Lordships of the Privy Council by Basant 
Singh and others. The learned Counsel 
for the respondent contended that the order 
dated June 12, 1928, did not amount to a 
dismissal of his execution application and 
that his execution application must be 
taken to be in suspense all the time from 
1928 to 1935 and that the present application 
may be regarded as a request for the 
revival of the previous application. This 
contention is also untenable. Tf the previous 
application is taken to be in suspense, 
then if was incumbent on the decree-holder 
to‘take a step-in-aid of the execution every 
three years from June 12, 1928, till Octo- 
ber 23, 1935. For the reasons given above, 
I accept this appeal, set aside the order of 
the learned District Judge dated July 17, 
1937, and restore that of the Senior Sub- 
ordinate Judge dated February 4, 1937, 
dismissing the present application for exes 
cution. as time-barred. Having regard to 
all the circumstances, I leave the parties to 
bear their own costs throughout: 


7 By Appeal accepted. 
a A I R1925 All. 572;.87 Ind, Oas. 205; LR 6 Ae 


Oiv. 
(2) AI R 1926 All. 409; 94 Ind. Oas. 1005. 





PATNA HIGH COURT 
Criminal Appeal No. 2 of 1938 
November 3, 1938 
Row .anp, J, 

BACHU SINGH—APPELLANT 


VETSUS 
. .. TRIBENI SAH—RESFONDENT 
_. Oriminal Procedure Code (Act V of 1898), a. 478 
Order to prosecute under a, 211,; Penal Code (Act 


Sg 
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XLV o, 1860)—Duty of Court—Princtples to be 
borne in mind—Ingredients of 3. 211, Penal Oode— 
Prosecution under s. 211, Penal Code, not to be under- 
taken Lightly—There’should be finding that prosecutions 
is necessary in interest of justice—Complaint af bona 
fide, mere fact that one accused 


identified is no ground for instituting prosecution 
under e. 211, Penal Code—Order of Sessions Judge 


478, ordering prosecution 


upon application under s. ati 
but revision 


under .s. 211, Penal Code--No appeal 


lies. 

' Undoubtedly it is necessary, in considering an 
application for an order to prosecute under g 476, 
Criminal Procedure Code, to bear in mind that 
whereas had the original complainant gone to trial, 
the entire burden of proof would have lain on the 
complainant, the opposite party will have to carry 
the whole burden should the complainant be pro- 
secuted under s. 211, Penal Code, and the ingre- 
dients of s, 211, go a good deal further than the 
mere absence of proof of the guilt of the person 
said to have been falsely charged with an 
offence. The complainant must have false- 
ly charged such person with having committed an 
offence, that is to say, the person must be innocent. 
The complainant must have known that there is no 
just or lawful ground for the proceeding or charge, 
that is to say, there is no penalty in this section 
for incautious or negligible acceptance of informa- 
tion which the complainant might have learnt by 
enquiry to be unreliable. Thirdly, there must have 
been an intention to cause injury to the person. 
The last can in some cases be inferred from the 
relation of the parties when the other two elements 
are established As regards tho other two ingredi- 
ents, it is important to remember that there is a 
difference between suspicion and evidence. The 
prosecution will have to establish facts irreconcll- 
able with the innocence of the accused. 

Prosecutions under s. 211, Penal Oode, are not to 
be undertaken lightly and although the absence of 
a finding that the prosecution is necessary in the 
interest of justice, is not necessarily fatal, it is cer- 
tainly desirable that Conrts dealing with these 
matters should apply their minds directly to the 
question ; and in doing so they should consider 
whether an attempt to use the law in aid of a 
private grudge is being made and whether the 
Qourts should allow themselves to become the in- 
strument ofa private grudge and also what facts can 
be proved -and whether these facts are likely to be 
sufficient to support the conviction, ‘As regards the 
facts that can be proved, it is obvious that’ ` con- 
viction cannot be based merely on improbability or 
on what a particular officer suspects. 

If the complaint in its generality was bona fide, 
the fact that one accused person had been wrongly 
identified cannot be regarded as a ground for in- 
stituting a prosecution under s. “211, Penal Code. 

No appeal but only revision lies from an order 
of Sessions Judge upon an application under g. 476, 
Oriminal Procedure Oode, ordering prosecution 
under s. 211, Penal Code. Kesharinandan v. King- 
Emperor (1), followed. 


Or. A. from a decision of the Sessions 
Judge of Saran, dated August 20, 1938, re- 
versing the order of the Sub-Divisional Offi- 
cer, Chapra, dated June 4, 1938. 


Messrs. Nirsu Narain Sinha and Hari- 
nandan, Singh, for the Appellant. 


`- Messrs, Jaleshwar Prasad and Hareshwar 


Prasad Sinha, for the Respondent. 


had been wrongly 
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Judgment.—This was presented in the 
form of an appeal but .an appeal does not 
lie as held in Kesharinandan Vv. King- 
Emperor (1). .1t will, therefore, be treated 
asab application in revision. 

The petitioner lodged a complaint on 
April 6, 1938, against four persons. The 
substance of the information was that on 
the previous day, April 5, he bad come to 
Katcheri.at Chapra and left -his mare tied 
In tke Katchari compound while he went 
elsewhere. .On his return the mare was 
missing. Four persons told him that they 
had seen the accused taking the mare AWAY, 
also that the accused had told them they 
were taking the mare to the petitioner. 
The-Magistrate referred the complaint to 
the ‘Police whom he directed to make a 
first information report and investigate. The 
Police reported the case to be false but did 
not recommend a prosecution. The Magis- 
trate agreed with the Police Report and 
entered the case in his -register ag false. 
Thereafter one of the persons named in the 
complaint, namely ‘Tribeni Kalwar pre». 
sented a petition to the Magistrate for pro- 
secuting the present petitioner under s. 211. 
The Magistrate refused to take any action 
as the complainant had not spoken of his 
own knowledge as to the removal! of the mare 
by the accused persons but had reported 
itas hearsay from certain witnesses of whom 
three who had during the Police investi- 
gation confirmed that they made such state- 
ment to the complainant. The Sub-Divyi- 
sional Officer observed that the complainant 
could not be prosecuted for he filed a com- 
plaint believing that statement though that 
statement may be untrue. ‘Tribenj appeal- 
ed to the Sessions Judge who has allowed 
the appeal aud ordered prosecution. 

ln revision it is contended that this is not 
a case in which there should be a prosecue 
tion. The complaint being based on hear- 
say it is practically incapable of proof that 
the complainant did not believe the infor- 
mation he had received and it is said that 
the learned Sessions J udge has confused 
suspicion with evidence and directed a 
prosecution in acase in'which the facts. io 
be proved are facts of which evidence can- 
not be forthcoming. Undoubtedly it is neces- 
sary, in considering an application for an 
order to prosecute under s., 476, to bear in 
mind that whereas had the original com- 
plainant gone to trial the entire burden of 
proof would have lain on the com Plainant, 
the opposite -party will have to Carry the 

(1) 18 P L T 917;.172 Ind. Cas. 899; A 


Br 
19; 39 Or. L J 181; 4-B-B-186; 10 R F 370; 17 Pang 
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whole burden should the complainant be 
prosecuted under s. 211 and the ingredignts 
of s. 211, go a good deal further than the 
mere absence of proof of the guilt of the 
Person said to have been falsely charged 
with an offence. The complainant . must 
have falsely charged such parson with hav- 
ing committed an offence, that is to.gay, the 
person must be innocent. The complainant 
must have known that there is no just or 
lawful ground for the proceeding or charge, 
that is; to say, there is no penalty in this 
Section for incautious or negligible accept- 
ance of information which the complainant 
might have learnt by enquiry to be unre- 
liable. Thirdly, there must have been an 
intention to cause in jury to the:person. The 
last can in some cases be inferred from the 
relation of the patties when the other two 
elements are established. As regards the 
other two ingredients, it is important to 
remember that there is a difference between 
suspicion and evidence. The prosecution 
will have toestablish facts irreconcilable 
with the innocence of the aecused, N ow, the 
Sessions Judge in giving his reasons ‘gaya 
first that a perusal of the record raises a 
strong suspicion that Bachu singh must 
ave been aware of the falsity of his case; 
for itis improbable that complainant's wit- 
nesses would have believed Tribeni's ex- 
planation of taking the mare to Bachu Singh. 
Then a reference is made to the deficiency 
of evidence on the side of the complainant 
that the mare had been brought to the Civil 
Court ecmpound. Then there is absence of 
corroboration of Bachu Singh's story by his 
Pleader. Then.reference is made to the fact 
of which the Police found there was evi- 
dence that Tribeni was in Siwan on April 
9 and 6, 1938, and the fact that Jugal, ref- 
erred to in the complaint as an eye wit- 
ness, had not fully supported the case but 
said that it was merely suspected that the 
accused mighi have stolen the mare. The 
Sessions Judge then says that the Magis- 
trate was not warranted -by the record in 
“believing that Bachu had merely acted on 
statements made by his witnesses. The Ses- 
sions Judge then states : 
“Even on this view of the case, it must be held 
that itis the duty of every complainant, who pro- 
fesses to act on hearsay, to verify the information 
Teceived by him before instituting a case againgt 
innocent persons and he cannot escape responsib!- 
lity if enquiry subsequently shows that the cage 
instituted by him had no foundation in fact while 


Tesulting in harassment and inconyenience to the 
opposite party.” 


I do not think the Sessions Judge could 
have.said this if-he had carefully reads. “211. 
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Prosecutions under that section are not to be 
undertaken so lightly agthis. There is no 
finding by the Sessions J udge that a pro- 
Becullon 1s necessary in the interest of jus- 
tice and though it has been held that the 
absence of such a finding is not necessarily 
fatal, it is certainly desirable that Courts 
dealing with these matters should apply 
their minds directly to the question ; and 
in doing so, theytshould consider whether 
an attempt to use the law in aid of a private 
grudge is being made and whether the 
Courts should allow themselves to become 
the instrument of a private grudge and also 
what facis can be proved and whether these 
facts are likely to be sufficient to support 
the conviction. In this case Tribeni, the 
petitioner for prosecution, was admittedly 
an avowed enemy of BachuSingh. As re- 
gards the facts that can be proved, if is 
obvious that a conviction cannot be based 
merely on improbability or on what a parti- 
cular officer suspects. The Police Report 
which | have read indicates two points on 
which Bachu's complaint may have con- 
tained deliberately false averments of facts. 
One is as to his coming to Ohapra on April 
9. It appears that the Police were told by 
the Bench Clerk that on that date Hazi- 
narain had come to Court in Chapra but 
Bachu Singh had not. If it can be proved 
that Bachu had not come to Obapra that 
morning, the entire case instituted by him 
is false and cannot have been instituted in 
good faith. Another point is that the Police 
had some information that the mare was lost 
not from | OChapra Court but from the field 
in Bachu s village. If this can be proved, 
the complaint of Bachu cannot but be false 
and the matters which have been referred 
to in the Sessions Judge's order as matters 


of suspicion wiil naturally go in as indica. ° 


tions of malicious intention and so on, As 
there is apparently some possibility of these 
two facts being detinitely established, and 
as this is nòt an appeal but a revision, I 
do not think I should interfere and stop the 
prosecution from going forward. : 
i should mention one more matter, name- 
ly, the alibi of Tribenion April 5, as hav- 
Ing been in Siwan. If the complaint in its 
generality was bona fiae, I would not regard 
a e nat one accused Person had been 
identified as a gr 

a prosecution under s. a eerie 

In the result, the Rule is discharged. 

8. . Rule discharged. 
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MADRAS HIGH COURT 
Criminal Revision Oase No. 993 of 1937 
(Oase Referred No. 54 of 1937) 
March 31, 1938 s 

HORWILL, J. 


In re BALJAN— AO0CUSED 

Madras Towns Nuisance Act (III of 1889), s. 3 (12) 
-Riotous and disorderly behaviour — Whether 
amounts to breach of peace—Offence under s. 3 (12) 
if can involve breach of peace—Conviction under 
s. 3 (12)—Accused if also can be bound over under 
s 106, Criminal Procedure Code (Act V of 18938)—~ 
Bench of Magistrates not abusing powers to bind over 
accused convicted under s.3(12)—High Court, if can 
tnterfere. 

Prima facie behaving in a riotous and dis- 
orderly manner amounts to a breach of peace. 

It cannot be laid down as a general principle 
that no offence punishable under s. 3 (12) of the 

owns Nuisance Act wouldjinvolve a breach of the 
peace. In re Appacht Goundan, (1) explained District 
Magistrate of Coimbatore v. Dasappa Naicken (2), 
relied on, 

It is ordinarily objecticnable, when the accused 
is convicted only of some petty offences under the 
Towns Nuisance Act, that he should also be bound 
over for a considerable time under s. 106, Crimi- 
nal Procedure Code for this binding over would 
involve a far more serious punishment than the 
main sentence, Those guilty of disorderly and 
riotous conduct are usually poor men who may 
not be able to find security, in which case they 
would be liable to be imprisoned fora substantial 
period, although the maxmium punishment award- 
ed under s. 3 (12) of the Towns Nuisance Act is 
only one month's rigorous imprisonment. On the 
other hand, binding over an accused for only 
two or three months would not servethe purpose 
for which an order under s. 3 (12) is passed, 
Section 106, Criminal Procedure, should, therefore, be 
very sparingly invoked where the offence 
committed is a petty one, 

As long as the High Court has no reason to 
believe that Bench Oourts are «busing their 
powers to bind over accused convicted under 
e. 3 (12) Towns Nuisance Act under s., 106, Crimi- 
nal Procedure Oode, 1t will not readily interfere. 


Cr. R. Case referred for the orders of 
the High Oourt, under s. 438 of the 
Criminal Procedure Code, by the Seasions 
Judge of East Tanjore Divsion at Negapa- 
tam in his letter No. 7814, dated December 
6, 1937. 

The Public Prosecutor, for the Crown. 

Order.—The first class Bench of 
Magistrates, Nagapatam, convicted one 
Balian under s. 3 (12) of Towns Nuisance 
Act and sentenced him to pay a fine of 
Rs. 10 and further bound him over under 
s. 106, Criminal Procedure Code, for six 
months. 

The case has been referred to this court 
by the Sessions Judge vf East Tanjore on 
the ground that the judgment cf the 
Bench Court does not disclose any reason 
for the order binding over the accused to 
keep the peace. The accused was charged 
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with causing disturbance-by ‘using abusive 
language and by behaving in a riotous 
agd disorderly manner.- Prima facie be- 
having in a riotous and disorderly manner 
amounts to a breach of peace, and as 
the Bench of Magistrates accepted the 
evidence and found the accused guilty 
of behaving in a riotous and disorderly 
manner, I do not see why one should 
doubt that the accused ccmmitted a breach 
of the peace. ' 

Newsam, J. in In re Appachi Goundan 
(1) seemed to be of the opinion that an 
offence under s. 3 (12) of the Towns 
Nuisance Act would not involve a breach 
of the peace, but I donot think that he 
intended tolay down a general principle 
that no offence punishable under s. 3 (12) 
of the Towns Nuisance Act would involve 
a breach of the peace. If he did, it would 
be in direct opp*sition to the finding of a 
Bench of this Oourt in District Magistrate 
of Coimbatore v, Dasappa Naicken (2). 

T am however of opinion that it is 
ordinarily objectionable, when the accused 
is convicted only of some petty offences 
under the Towns Nuisance aAct, that he 
should also be bound over for aconsider- 
able time under s. 106, for this binding 
over would involve a far more serious 
punishment than the main sentence. These 
guilty of disorderly and riotous conduct 
are usually poor men who may not be able 
to find security, in which case they would 
be liable to be imprisoned for a substaintial 
period. Although the maximum punish- 
ment awarded under s. 3 (12) of the Towns 
Nuisance Act is only one month’s rigorous 
imprisonment. On the other hand, binding 
over an accused for only two or three 
months would not serve the purpose for 
which the order was passed. Section 106, 
Oriminal Procedure Code should, therefore, 
be very sparingly -invoked where the 
offence committed is a petty one. 

However, I do not know that public 
policy lies behind the order of the Bench 
Court, and as long as this Court ‘has no 
reason to believe that Bench Courts are 
abusing their powers to bind over accused 
under s. 106. Criminal Procedure Code, 
this Court will not readily interfere. I 
do not therefore find sufficient reason for 
cancelling the order calling upon the 
accused to find security for keeping the 
peace fora period of six months. 

The reference is accordingly returned. 

N.-p. Order accordinly. 


(D (1937) Mad. Cr. Oas. 316, 
(2Y (1933) M W N 548, 
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PATNA HIGH COURT - 
Criminal Revision Petition No. 550 e 
ef 1938 
October 31, 1938 
VERMA, J. 
GURSARAN LALL AND ANOTHER 
—PRTITIONERS 
VETSUS 
EMPEROR— RESPONDENT 
Factories Act (XXV of 1934, s. 43—Rules under 
—Bihar and Orissa Factories Rules, 1936, r. 112 
(ce) (5 (i) and (iii) ~- Interpretation — Provisions 
of suh clauses to sub-r (5) are not alternative. 
The provisions of sub-clauses to sub-r. (5; to r. 112 
(e), Bihar and Orissa Factories Rules framed under 


s, 43 of the Factories Act, cannot be interpreted to be 
alternative. : 

Cr. R. P. against an order of the Sessions 
Judge, Gaya, dated July 4, 1938, affirming a 
decision of the Magistrate, First Class, 


. + 


Gava, dated June 11, 1938. 


Mr. Rajkishore Prasad, for the Petition- 
ers. < 

The Advocate-General, for the Crown. | 

Judgment.—This is a petition cn behalf 
of one Babu Gursaran Lall, the managing 
director and Babu Rajeshwari Prasad, the 
manager of the Gaya Sugar Mills, Ltd.,- 
at Guraru. They have heen convicted 
under s. (0 (b) of the Factories Act (Act 
XXV of 1931), for having contravened the 
provisions of r. 112 (e) (5) 4) of the: 
Bibar and Orissa Factories Rules, 1936, 
i e. they have not allowed a whole holiday 
to the workers in the factory after 
thirteen days’ work. The defence of thé 
petitioners was that when ihe Inspector 
visited the factory and noticed this irregu“ 
larity they started correspondence with him 
pointing out that instead of giving the’ 
workers one whole day as a holiday after 
work, they followed the 
provisions of sub-r. 3 of the same rule, 2. e. 
that as they were working in relay, the 
workers were allowed sixteen hours rest. 
But judging from what they actually wrote, 
it appears that they said that they were 
allowing 32 hours off after every 21 days. 
The prosecution was started on a complaint 
filed on March 19, 1938, and the petitioners 
have been. convicted and sentenced to pay 
a fine of Rs. 100 each, in default, to undergo 
simple imprisonment for one month. 

Mr. Rajkishore Prasad, appearing on 
behalf of the petitioners, urges that front 
the rules it appears that the provisions are 
alternative, i.e., ifthe provisions of the 
sub-cl,5 (iii) are observed, it’is not neces- 
sary to observe the provisions of sub-cl. 
(5) (i); and he lays emphasis on the use of 
the word ‘ or” occurring between one sub- 
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clause and the other in the sub-r. (5) to the circumstances of the case, the sentence 


T- l12.(c) A mere reading of the rule 
will show that this interpretation cannot be 
supported because it may amount to this 
that if aman is given a whole holiday 
after thirteen days’ work, it may not be 
necessary to give him an hour's rest 
after eight hours’ work provided for in 
sub-el. (5) (44) or that the rule of allow- 
ing the relay workers at least 16 hours’ 
rest every day cannot be insisted upon 
if once a whole holiday is allowed after 
thirteen days. As has been pointed out 
by the learned Advocate General, these 
rules have been framed by the Local 
Government under s. 43 of the Factories 
Act, and tLe variations in the rules are 
introduced in accordance with the provi- 
sions of ss. 35, 36 and 37 of the enac'mant 
itself. So this line of argument, I am 
afraid, cannot prevail. ` 


The other line of.argument is that as the 
manager Rajeshwari. Prasad .was looking 
after the factory, Gursaran Lal should not 
be held responsible for any contravention 
of the law although he was the occupier, 
and for this he relies on the provisions of 
s.71 of the Ack exempting occupiers cr 
managers from liabilities in certain cases. 


That section runs as follows :— 

“Where the occupier or manager of a factory is 
charged with an offence against this Act, he 
shall be entitled upon complaint duly made by 
him to have anyother person whem he charges 
as the actual offender brought before the Court 
at the timeappointed for hearing the charge; and 
if, after the commission of the offence has been 
proved, the occupier or manager of the factory 
proves to the satisfaction of the Court, 

(a) that he has used due diligence to enforce 
the execution of this Act, and 


(b) that the said other person committed the 


offence in question without his knowledge, consent, 


or connivance, 
‘that other pereon shall be convicted of the offence 
and shall. be liable to the like fine as if he were 
the occupier or manager, and the occupier or 
manager shall be discharged from any liability 
under this Act.” l 


From this it will be clear thatit is fof: 
the person claiming exemption to show 
that he comes within the provisions of 
this section, From the attitude taken by: 
Gursaran Lal in this case it does not appear 
that he was claiming exemption under 
s 71 but. on the ground that he was 
misled by his own interpretation 
law on the point. 


The next question is the question of 
sentence. It is a fine of Rs. 100 each with. 
one month's simple ‘imprisonment in 
default against each of the petitioners. In 

@ 


of the 


cannot be said to be severe. 
I; therefore, discharge the Rule. i 
B. ; Rule discharged. ` 


LAHORE HIGH COURT 
Second Civil Appeal No. 983 of 1936 
September 29, 1937 
Jat Lau AND DALIP SINGA, JJ. 
Musammat JAWAHRAN AND ANOTHER— 
. Derenpants—APPELLANTS 

VETSUS 
HAZARI AND GTHERS—PLAINTIPES— 
RESPONDENTS 

Custom (Punjab)—-Rohtak District — Daughters 
whether can inherit property, etther ancestral or 
self-acquired—Widow's power of alienation, 

The entry in the riwaj-i-am ofthe Rohtak Dis- 
trict is that a daughter has no right to succeed to 
her father’s landed property whether it be ances- 
tral or self-acquired and also that a widow has 
no right to alienate her husband's landed property 
whether ancestral or  self-acquired. Rurden lies 
heavily on the party alleging the contrary to prove 
that the entry is wrong. ae 

8. C. A. from the decree of the Additional 
District Judge, Hissar, dated June 19, 1936. 


Mr. Charanjiva Lal Aggarwal, for the 
Appellants. 

Mr. Shamair Chand, for the Respondents, 

Judgment.—This second appeal arises 
out of a suit institoted by the respondents, 
the reversioners of Ham'ra for a declara- 
tion that a gift of land made by Musammat 
Jawahran, widow of Hamira, in favour of 
her daughter Musammat Gulab Bui would 
not affect their reversionary rights. Tne 
suit has been decreed by the trial Judge 
and the appeal of the daughter and the 
widow has been dismissed by the learned 
Additional District Judge. The District 
Judge, however,.has granted” a cerijficate 
under s, 41, Punjab Courts Act, fur a second 
appeal. The -questign of custom which 
according fo the certificate is involved in 
the case is whetber a daughter has a right 
to succeed to her father's self-acquired 
landed property in preference to collaterals 
within the fifth degree. The property in 
suit has been found to be self acquired of 
Hamira and it appears that the entryin 
the riwaj-i-am of tke Rohtak District to 
which the parties. originally belonged is 
that a daughter has no right to succeed to 
her father’s landed’ property whether it be 
ancestral or self acquired and also that a 
widow has no right to alienate her hus- 
band’s landed property whether ancestral 
or self-acquired. The burden was, there- 
fore, heavy ;on the defendants, Musammat 
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Jawahran and Musammat Gulab Bai, to 
prove that the entry in the riwaj-i-am is 
wrong. No evidence has been produced to 
establish this. Some evidence was led at 
the trial that among the Rejputs, to which 
caste the parties belong, a resident son-in- 
law is entitled to succeed to the property 
of his father-in-law. It does not, however, 
appear that it was proved that Ranjit, the 
husband of Musammat Gulab Bai, was a 
resident son-in-law as that term is under- 
stood in the Customary Law. But it is not 
necessary to give a definite finding on this 
question because I find from the grounds 
of appeal to the District Judge that the 
appellants did not raise this question. 

It is contended before us that the trial 
Court did not give sufficient opportunity to 
the appellants to produce their evidence 
and refused to receive some documentary 
evidence which was tendered to it and also 
that proper issues have not been framed. 
It is not, however, shown that any issue 
which arose on the pleadings of the parties 
has not been framed, nor is there any 
afidavit before us to show at what stage 
and what evidence, documentary or other- 
wise, was tendered in the trial Court which 
was not accepted. In my opinion, there is 
no force in this appeal and on the evidence 
itis impossible to hold that the presump- 
tion which arises cn acc:unt cf the entry 
in the riwaj-ieam has been rebntted. I 
would dismiss ‘his appeal with costs. 

Dalip Singh, J.—lI agree. 

D. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from A Ppa ue Decree No. 968 of 


Séptember 12, 1938 
Wost, AG C.J. 
Sheikh BUDHU—DEFENDANT —ÅPPELLANT 
versus s 
SITAL SINGH AND GTHERS— PLAINTIFRS— 
ResP NDENTS 

Evidence Act (I of 1872), 8. 92—Usufructuary mort- 
gagee liable for rent under ijara —Landlord re- 
covering rent from mortgagor—Suit by mortgagor 
against mortgagee to recover rent paid—Mortgagee 
alleging subsequent oral agreement that mortg7gor had 
agreed to pay rent—Admissibility of—Set-off—Legal 
set off—To plead set-off it must be within limitation 
attime of plaintiff's action. 

Plaintifis had a holding which they granted by way 
of usafructuary mortgage to the defendant, Under 
the registered ijara the defendant-ijaradar was 
liable for rent. The ijara was of the year 1928, 
The plaintifis brought an action stating that they 
had been sued by the landlords for the years 1929 and 
1930 and sought to recover the rent they were made 
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liable to pay for the defendant. The defendant 
alleged that by anoral agreement made subsequent to 
the tjara transaction, the plaintif had agreed to pay 
rent for those years and in consideration of thatthe 
had agreed to pay the arrears which were due from 
the plalntiff : 

Held, that the oral agreement alleged came under 
the first sub-clause of s. 92, Evidence Act, as it 
varied the terms by reason of the fact that, whereas 
under the written agreement the defendant was 
liable, under the oral agreement, the plaintiffs were 
liable. The oral agreement was, therefore, inadmissi- 


le. 

The set-off known tothe law in India is the one 
laid down in and provided for by the Uivil Procedure 
Code. In order that a set-off might be pleaded, it 
would have to be within the period of limitation at 
the time the action of the plaintiff was brought, 
Walker v Clements (2), relied on. 

Appeal from a decision of the Subordi- 
nate Judge, Second Court of Gaya, dated 
May 14, 1936, modifying a decision of the 
Munasif, First Court of Gaya, dated Septem- 
ber 6, 1935. 


Mr. Gholam Mohammad, for the A ppel- 


lant 


Mr. A. N. Lal, for the Respondents. 

Wort, Ag. C. J.—In my judgment s. 92 of 
the Evidence Act clearly disposes of this 
case. The short facts are that the plaintiffs 
with another person had a holding which 
they granted by way of usufructuary mort- 
gage to the defendant whois the appellant 
before me. Under the ijara the defendant: 
ijaradar was liabie for rent. The ijara 
was of the year 1336 corresponding to 
August 21, 1928. The plaintiffs brought 
this action stating that they had been sued 
by the landlords for the years 1337 and 1338 
that is 1929 and 1930, the years following 
the year in which the ijara transaction was 
entered into. They, therefore, sought to 
recover the rent they were made liable to 
pay for the defendant, 

The defendant set up this defence in sub- 
stance : 

“You may have paid for the years 1337 and 1338 
but you cannot recover from me. By an agreement 
made subsequent to the ijara transaction you had . 
agreed to pay rent for those years and I in consider- 


ation of that had agreed to pay the arrears (which 
ao were already liable for) for the years 1334 and 


If that oral agreement had been establish- 
ed, the only sum which the plaintiffs could 
have claimed on the terms of the agreement 
(and I might add in parenthesis that the 
learned Judge in the Court below sets out 
these terms) was the balance between the 
sum that they paid and that which the 
defendant paid. This is of course under 
the oral agreement, But the plaintiffs con- . 
tend that such a contract was not made 
and they say further that in any event s. 92 
of the Evidence Act makes an oral agree- 
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ment of, that kind inadmissible in evi- 
denge, 

Now, this is a registered document and 
therefore quite clearly comes within the 
mischief of the first sub-section of s. 92 and 
Proviso (4) to the section which runs thus: 

“The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, 
grant or disposition of property, may be proved, 
except in cases in which such contract, grant or 
disposition of property is by law required to be in 
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writing.’ 

It is obvious that even if proviso (4) does 
not apply as referring to immovable pro- 
perty and this subsequent oral ageeement 
refers to the payment of rent, yet it would 
come under the first sub-clause because it 
is a contract which varies, adds to or sub- 
tract from the terms of the written agree- 
ment. It varies the terms by reason of the 
fact that, whereas under the written agree- 
ment the defendant was liable, under the 
oral agreement the plaintiffs were liable. 
That being so, tLe plaintiffs could prove 
the facts which established their cause of 
action without being successfully met by 
Ls oa which was set up by the defen- 

ant. 

The question is what are the rights of the 
defendant? ‘The learned Judge in the 
Court below has entirely misconceived the 
law and I fail to discover where he got the 
proposition which he purported to lay 
down, Heseemsto be under a complete 
misapprehension and states that unless a 
sum is unliquidated, it is irrecoverable by 
way of set-off. It is just the very reverse, 
and the learned Judge was confusing the 
old jurisdiction of the Court of Ohancery 
with the principles which apply in the 
present day. Under the jurisdiction of the 
old’ Cours of Chancery in some cases 
although a sum was unliquated, it might be 
dealt with by way of set-off. What is the 
position of the defendant if the agreement 
which he set up had been proved? It 
would not be a question of set-off at all. A 
similar case is the case of Edward Dalgirich 
v. Ramdin Singh Chowdhury (1), which by 
the bye is not an authority for the statement 
that there are set-offs cther than. statutory 
ones. The set-off known to the law in India 
is the one laid down in and provided for 
by- the Civil Procedure Code. If the oral 
agreement gces, then the defendant in 
any attempt to recover money from the 
plaintiff is limited to his rights apart from 
the agreement? and what are they? He 


Says (and this part of the agreement may. 
be proved ; lam assuming. in his favour) 


CLOW N 170; 5 Ind, Qas, 67. 
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“At the request of the plaintiff I paid these 
arrears of 1334 and 1335; I therefore seek 
to recover them.” Apart from the agree- 
ment of course the rights of the defendant 
are such as he would not be entitled to 
anything as a set-off. because as I say and 
repeat the oral agreement is gone. He can 
only recover by way of set-off if the amount 
is legally recoverable. As far back as 
1850 in Walker v. Clements (2), it was 
decided that in order that a set off might 
be pleaded, it wou'd have to be within the 
period of limitation at the time the action 
of the plaintiff was brought. It really is 
immaterial in this case because whether 
we take the latter period, that is to say, 
the date of the defence or the written state- 
ment, or the former, namely, the time 
the action was brought by the plain- 
tiff, in any event it was barred by limit- 
ation, In those circumstances unfortu- 
nately for the defendant he was not entitled 
to recover the sum either by way of set off 
or under the agreement for the reasons 
which I have stated. 

The appeal of the defendant, therefore, 
fails and is dismissed with costs. 

Leave to appeal is refused, 

B. Appeal dismissed. 

(2) (1850) 15 Q B 1048; 81 R K 882. 





MADRAS HIGH COURT 
Oivil Appeal No. 547 of 1931 
l August 25, 1937 
MADHAVAN NAIR AND KING, JJ. 
THIMMANNA BHATTA AND OTS ERS— 
APPRLLANTS 
versus 


“RAMA BHATTA ANp OTAERB— RESPONDENTS. 


Hindu Law—Alienation——Widow—Consent of rever- 
sioner—Whether presumptive proof of necessity— 
Suit to set aside alienation made long ago~— Recitals 
in document, whether sufficient proof in its support 
—No recitalsa—Necessity, if can be presumed. 

The consent of the reversioner to an alienation 
made by the widow is a presumptive proof of 


e necessity which may be controverted by other evi- 


dence. Rangaswamt Goundan v. Nachtappa Goundan 
(1), relied on, 

The recitals in old documents are sufficient proof 
in support of the deed. Where the validity of an 
alienation made by a Hindu widow of her hus- 
band's property comes in question a long time after 
the alienation so that it is impossible to ascertain 
what were the circumstances in which it was made, 
presumptions are permissible to fill in the details 
which had been obliterated by timeand itis open 
to the Court to assume that the alienation was 
made for necessity soas to be valid even though 
the deed of alienation does not contain recitale of 
such necessity. Benga Chandra Dhur Biswas v, 
Jagat Kishore Acharjya Chowdhure (2) and Kumara» 
sami Mudalior v. Narayanasams (8), relied on, 
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O. A. against the decree of the Sub- 
J a, South Kanara, dated September 5, 
1935. 
“Mr, B. Sitarama Rao, for the Appellants. 
Messrs. K. Y. Adiga and K, P. Sar- 
vothama Rao, for the Respondents. 
Madhavan Nair, J.—The plaintiffs who 
are revisioners are the appellants and their 
suit was toset aside an alienation made 
by a widow (Ex. 3) in 1875. The facts 
are these: One Sham Bhatta died in or 
about the year 1870. He left behind him 
his minor son Narayana who died in 1574 
when he was.about eight years old, a widow 
Lakshmi, his mother Athamma and his 
brothers widow Gangamma. Lakshmi 
died in or about the year 1913. In 1875, 
sné sold the suit property (Ex. 3) to the 
father of defendant No. 2 and another. 
The present suitis toset aside the alien- 
ation. To examine the nature of the 
consideration for the sale, we have to 
refer back to two previous alienations 
with respect to this property made by 


Lakshmi in 1872 and 1874 under Exs. i- 


and 2. The property consisted of land 
yielding 42 muras of rice a year and also 
eight kandies of areca-nuts and 1,000 cə- 
coanuts. It is . in evidence that on the 
' whole, the income from that property at 
that time may be about Rs. 220, Exhibit +t 
was a mortgage with respect of some 
portion of the property in favour of 
Thimmanna Bhatta for Rs, 400. It was 
for discharging ““my sundry debts 
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discharge of the same by this document. 


So item No. 1 of consideration was the 
payment of Rs. 1,100 towards the discharge - 


of Ex. 2, the second payment of Rs 464 
was for discharging Ex. 1}. Item No, 3 
consisted of Rs. 800. This was the còn- 


sideration for the mortgage evidenced by ° 


Ex. 5 which we find from the document 


was executed for the benefit of Lakshmi. | 


Item No.4 was Rs. 27-9-7 to be paid by 


the vendees for assesement. Item No. 5,” 


Rs. 72, was to pay to Govinda Bhatta:for — 


money borrowed by Lakshmi. Item No. 6 
was -4 
cash for stamps, etc., for personal debts 
and for necessities. By item No. 7, the’ 
vendees agreed to pay Aithamma Rs. 67 
per annum for her maintenance till her 


death as she, by that time, got a decree | 


for that sum and a sum of Rs. 28 was 
agreed to be paid for maintenance to 


Gangamma till her death. This obliga- ` 
tion was discharged by an actual payment , 
of two sums of Rs. 500 to the two Pet | 
of this ' 


at the time of the execution 
document. Thus it may be said that 
the total consideration 
Rs. 4,000 which the learned Judge says, 
is not inadequate for the propery. The 
plaintiffs’ father, 
reversioner joined Lakshmi in executing 
this document. It is this document that 
is now ' called into question 
appellants. < 


Itis argued generally that the considera: `“ 


by the 


sum of Rs. 600 odd, received in ` 


» -~ 


for Ex. 3 was | 


tne then nearest male ` 


4 


1 


incurred for building my house and for 
my family expenses’. Exhibit 2 was an 
Arwar for 50 years. This related to the 
entire property and this was in favour 
of Lakshmi’s sister's husband and was 
for Ks. 1,500. The consideration for this 


tion for the document is not binding, | 
that Exs. 1 and 2 were executed bý“ 
Lakshmi as the owner of the property which ` i 
she was not, and therefore, these are not 

binding on the estate, that Lakshmi has`. 
no power to execute the same and that ` 


document ise made, up of. as follows: 
(1) Rs. 400 for discharging Ex. 1, then 
(2) Rs. 635 in settlement of accounts in 


respect of ‘sums borrowed for the medical. - 


treatment of her son Naraina who had 
been suffering from consumption for about 
two years, (3) Rs.197 borrowed for future 
treatment of the same person, (4) Rs, 268 
paid by the mortgagee to one Bhatta 
who had passed a receipt for the same. 
This must haye been money borrowed 
by Lakshmi, (5) Payment of mainten- 


ance to Aithamma, Rs. 20 per year, and 


Gangamma at the rate of Rs. 28 per 
year. This document is aitested by the 
plaintiff's father. i 

Then. we come to Ex. 3, the suit document. 
Neither Ex. l nor Ex. 2 having been dis- 
charged, provision had to be made. for the 


no satisfactory and sufficient 


proof of 
necessity for executing the document has 
been made out. It is said that when 


Lakshmi got into possession of the pro. | 
perty on the death of her husband, the,’ 


property remained intact and wnoencum-' 
bered and within five years, 
vanished by these transactions. 


in any way bind the reversioners. On 


the other hand, it is argued by the res“ . 


pondents that there is sutficient necessity 


it had ‘ 
It is, | 
therefore, stated that the dealings cannot., 


to support the document, that the consi-, 


deration is binding on the estate and thé 
general circumstances 
that the transaction cannot ke questioned 
ab this distance of | time. We 
examine the actual binding character of the 
considerations, we may point out certain 

. ih 


would also’ show | 


Before we.. 
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general features of the case which will 
be useful in appreciating the arguments 
advanced before us. We have already 
stated that full consideration for the 
document has been paid. The document 
is a very ancient one. The suit was 
filed in 1923. Lakshmi is said to have 
died in or about 1913. From the evidence, 
it becomes clear that plaintiff No. 1 attained 
his majority in or about the year 1887. 
He could have instituted a suit for de- 
claration that the alienation was not 
binding on himsome time between 1887 
and 1890. That has not been 
done in this case. If that had been 
done, the defendants would have been 
able to produce better and clearer 
evidence, with regard to the necessity 
before the lower Court. The father of 
defendant No. 1 died in 1919. He was 
one of tke vendees of the properties. 
Though the plaintifis failed to institute the 
suit as mentioned above between 1887 
and 1890, plaintiff No. 1 might well have 
instituted the suit at least before 1919. If 
that had been done, the vendee himself 
could have been asked questions about the 
nature and the binding character of the 
transaction and other relevant facts in 
support of the same. 

These circumstances put the present 
defendants under a serious disadvantage 
when: they are asked to explain the 
binding character of a document as old as 
1875. This further fact also may be 
mentioned, viz, in Ex. 2, the father of the 
present plaintiffs was an attestor and the 
last document, Ex. 3, as stated already, 
was signed by the plaintiffs’ father. He 
was then the nearest male reversioner, 
In this connection we may refer to the 
decision of the Privy Councilin Rangaswami 
Goundan v.. Nachiappa Goundan (1). 
It says that the consent of the rever- 
sioner to an alienation made by the widow 
is a presumptive proof of necessity. No 
doubt, this is only a presumption which 
may be controverted by the plaintiff by 
other evidence. We may also draw 
attention to the decision in Banga Chandra 
Dhur Biswas v. Jagat Kishore Acharjya 
Chowdhuri (2), where it has been laid down 


(1) 42 M523; 50 Ind, Oas. 498; AIR1918 P O 
196; 461 A 72; 36 MLJ 493;.17 A LJ 536; 29 0 
L J 539; 21 Bom. L R 640; 23 O W N 777; (1919) 
M WN 262; 26 ML T 5; 10 LW105; 1U'PLR 
(P O) 66 (P O). 

(2) 44 O 186; 36 Ind. Oas, 420; AI R 1916 P O 
110; 43 I A 249; 20M L T 335; 31M LJ 563; 
1916) 2M W N 336; 4L W 458; 24 p LJ 487; 2i 
O W N 295; 10 Bur. L T 177 (PO), | 
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that recitals in old documents are suffi- 
cient proof in support of the deed. In 
this case, the only evidence in support 
of necessity consists of the recitals i 
the document. The document being very 
old, we have to see whether the recitals 
therein afford sutficient proof in support 
of the debt, In Kumarasami Mudaliar v. 
Narayanasamt (3), it was held by this 
Court following a series of decisions that 
where the validity of an alienution made 
by a Hindu widow of her husband’s 
property came in question a long time after 
the alienation so thatit was impossible to 
ascertain what were the circumstances in 
which it was made, presumptions would 
be permissible to fillin the details which 
had been obliterated by time and it would 
be open to the Court to assume that the 
alienation was made for necessity so as to 
be valid even though the deed of 
alienation did not contain recitals of such 
necessity. Bearing these general features 
of the case in mind, we will proceed now 
to examine the evidence that this document 
affords with regard to necessity. 

Exhibit 1 was executed to discharge 
sundry debts contracted by Lakshmi tor 
construction of a house and also for her 
household expenses. No doubt, the docu- 
ment is executed by Lakshmi asthe owner 
of the property but taking the document 
aS a whole, it is clear that she is not 
asserting any right of hers, adverse to 
her son’s rights. Her son was quite an 
infant at that time and she was looking 
after the property. Much therefore cannot 
be said with respect to the statement that 
it was -her property. The question we ' 
have to consider is not whether Ex. | is 
enforceable but waether the consideration 
Mentioned in it, the debts were. justitiable 
debts contracted by Lakshmi and whether 
those debts would bs binding on the 
estate. If those*debts*were incurred by 
Lakshmi on behalf of her son, then, no 
exception can be taken to the binding 
It has not 
been argued or even suggested that 
Lakshmi was leading an extravagant or a 
bad life. Her son was living with her 
and she was looking after him. The 
household expenses referred to in the 
document may well be taken to be 
expenses oof the .house which she 
kept for her benefit as well as for theg 
benefit of her son. She certainly was en- 


(3) 36 L W 186; 139 Ind. Cas. 766; AI;R 1932 
Mad. 762; 36 L W 186; (1932) M W N 850; Ind, Rul, 


- (1932) Mad. 786, 
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titled to maintenance from the estate as 
the widow of the last male holder. The 
construction of the house referred to may 
be taken to be that ofa house constructed 
for being enjoyed by her son. In these 
circumstances, we do not think that there 
are any reasonable grounds to suspect 
the genuine and the binding nature of 
the recitals. 

We now come to Ex. 2. The first item 
of consideration was for discharge of 
Ex. 1. The sum of Rs. 635 was in settle- 
ment of accounts in respect of sums 
borrowed for medical treatment of her son. 
This is certainly binding on the estate and 
Rs. 197 was borrowed for the future treat- 
ment of her son. This also falls into the 
same category. The next item is Rs. 268; 
it is said that the mortgagee was paid 
the money and he has passed a receipt for 
it but the receipt is not before the Oourt. 
There is no evidence to show that Lakshmi 
was incurring personal debts for private 
purposes. This sum may be taken to be 
mainly borrowed for binding purposes and 
for the benefit of her son or of herself 
as amember of the household. The next 
item relates to the payments of mainen- 
ance. The binding nature of these pay- 
ments of maintenance to Aithamma and 
Gangamma cannot be questioned, and as 
we have already pointed out the fatLer 
of the present plaintiffs was an attestor 
to this document. Next, we come to Ex. 3. 
The first two items refer to the discharge 
of Exs. 1 and 2, which had not been dis- 
charged. Item No. 3 is a consideration for a 
mortgage evidenced by Ex. 5 executed for 
the benefit of Lakshmi. The learned Sub- 
ordinate Judge in para. 42 of his judgment 


says that : | | 

“He is inclined to believe that this amount was 
given tp her byway of making a provision for her 
maintenance. Itis inevidence that Lakshmi ever 
after lived with her sister's husband and bis sons 
and died while living witle one of the latter.” 

As no other provision has been made for 
her, we may well agree with the Judge, 
that this amountewas intended for her 
maintenance, and if so, the validity and 
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not satisfied that there is anything to 
show that these items of consideration sre 
not binding on the estate. Though tbe, 
estate had disappeared within about five 
years, we are not satisfied that the dis- 
appearance of it was brought about by 
the questionable mangement of the same 
by Lakshmi. She had to spend money for 
medical expenses on. account of her son 
and she had also to conduct two litiga- 
tions which we have not referred to till 
now. These suits were brought against 
her for maintenance. One was by Aithamma, 
the suit by which she obtained a 
decree for Rs. 67, The other suit by 
Gangamma did not proceed to its end. 
but was compromised before the decree. 
This lady had also to meet the funeral 
expenses of her husband. The argumert 
that. she being a young widow who was 
Only about 27 years old at that time, 
probably was not able to manage the 
estate efficiently and thatthe estate was 
not therefore productive of full income is 
not also without force. 

Taking all the above circumstances into 
consideration, we cannot say that the 
conclusion arrived at by the learned Sub- 
ordinate Judge that Ex. 3 is binding 
transaction is not justified by the evidence. . 
We would, therefore, accept his finding 
that Ex.3is binding. The result is that 
the plaintiffs’ suit is dismissed with costs 
throughout. As the suit is dismissed on 
this point, the other questions arising in 
the case need not be considered. 


N.-D. Appeal dismissed. 


Rie ee 


PATNA HIGH COURT 
Civil Appeal No. 761 of 1936 
August 12, 1938 
MANOHAR LALL, J. 
OHHAGANMAL MARWARI AND otsRes— 
APPELLANTS 
versus š 
INDRA KEOT— RESPONDENT 
e Practice—Judgment—Question whether tenancy is.. 


permanent or not, depending entirely on oral and 
documentary evidence evidencing sertes of transactions 


the binding character of it cannot be ance of document of title—Duty of lower Ap- ` 


questioned. The sum of Rs. 29 was inten- 
ded for paying assessment and the amount 
of Rs. 72 was to pay money borrowed by 
Lakshmi. Then, as we have already pointed 
out, two- other items, relate to mainten- 
ance, and these were commuted into a 
single money payment. The “sum of 
Rs. 600-6 5 was for stamps, etc. Thus 
after an-examination of the various items 
in detail ‘as shown by the recitals, we are 


perar Court-to give reasons to show that evidence has- 


een properly weighed, t 
The question to decide whether a certain tenancy 
is permanent or not, when it depends entirely upon 
the oral and documentary evidence evidencing series. 
of transactione in the absenceofe document of title 
is always a question of difficulty, and in such cases,. . 
the lower Appellate Court being the final Court of . 
fact should be careful to give its reasonings in its 
judgment so that the superior Court may be able 
to see that the evidence both oral and documentary in’: 


= = ~ 


the case has been properly weighed, . 


i939 


Where the judgment of the lower Appellate Court 
merely reiterates the findings of the trial Court and 
does not discuss the oral or documentary evidence, 
the Agen cannot be said to be a proper judg- 
ment. 


C. A. from the appellate decree of the 
District Judge, Purulia, dated May 9, 1936. 
Mr. S. C. Mazumdar, for the Appellants. 
Mr. U. N. Banerji, for the Respondent. 

Judgment.—This is an appeal by the 
plaintifis against the judgment and decree 
of the learned District Judge of Purulia 
affirming the decision of the Munsif by 
which the suit of the plaintiff for eject- 
ment of the respondent was dismissed. The 
plaintiffs appear to be the recent purchasers 
of the plot in dispute which is a very small 
area in the town of Puralia. The real con- 
tention between the parties was, after title 
of the plaintiffs had been fully established, 
whether the defendant was not liable to be 
ejected inasmuch as he alleged that he had 
acquired a permanent right to remain on 
the land. The learned Munsif has written 
an elaborate judgment and has also noticed 
several possible pieces of evidence, oral and 
documentary, in this case and he sums up 
his finding under seven headings. He came 
to the conclusion, on a consideration of the 
facts which he had found and on applying 
the law thereto, that the defendant was 
not liable to be ejected. The learned Dis- 
trict Judge in a very summary judgment 
has dismissed the appeel and I am not 
satisfied from a perusal of the judgment of 
the learned District Judge that he has 
clearly applied his mind to the evidence 
in the case. The evidence is of somewhit 
complicated character and extends over a 
large number of years. I get no indication 
from the judgment whether he has taken 
the trouble to peruse the various documents 
some of which were said to be registered, 
nor does the judgment show that he has 
considered the effect of various documents, 
which are being freely referred to as docu- 
ments of transfer. Vor instance Exs. E to G 
_ have, been stated by the trial Court to be 
in favour of the plaintiff “on the point 
referred to above.” Exhibit B is of the 
year 1924 and isa kistibandi bond executed 


by the .wife of the defendant in favour of. 


one Akshay Kumar Keot and apparently 
refers to the suit house. But a mere execu- 
tion of a kistibandt bond in respect of the 
house will prove nothing beyond the fact 
that the person in possession took a loan 
- on executing thé simple bond. To the same 
effect are the documents Exs. C and D 
which only show that the mortgagee trans- 
ferred his rights as a mortgagee to Akshay 
179 J C—23 & 24 
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Kumar. The most important documents in 
the case would be those which show that 
there have been series of transfers involving 
transfers of possession but not those which ° 
relate to transfers by way of security. 

The trial Court next found that the 
rents have been uniform from the year 
1317 or 1910 A. D. He no doubt relied 
on the oral evidence that the rent was 
uniform from much earlier than 1910 but 
the learned Appellate Court has not come 
to an independent finding on this point. The 
learned Munsif himself took the trouble of 
going to the spot, held a local inspection 
and gave his own views as to what nature 
the structure of the house possessed. The 
learned Judge in appeal simply reiterates 
on the very first page of the judgment the 
findings of the trial Court. He has not even 
referred to the evidence of the witnesses by 
names or whether he comes to the same 
conclusion from the oral or the document- 
ary evidence. The question to decide whe- 
ther a certain tenancy is permanent or not, 
when it depends entirely upon the oral and 
documentary evidence evidencing series of 
transactions in the absence of a document 
of title is always a question of difficulty, 
and in such cases, the lower Appellate Court 
being the final Court of fact, should be 
careful to give his reasonings in his judg- 
ment so that the superior Court may be 
able to see that the evidence, both oral and 
documentary in the case, has been properly 
weighed. I regret I donot think it is pos- 
sible for me to uphold this judgment as a 
proper judgment. 1 do not wishto make 
any remarks which may at all interfere 
with the conclusion which the learned Dis- 
trict Judge will come to when he re-hears 
the appeal. It may be that he comes to the’ 
same identical conclusion as already arrived 
at by the trial Court. With these remarks 
the appeal is allowed and the case is re- 
manded to the learned’ District Judge for 
re-hearing and disposal in accordance with 
jaw. The appellants will pay to the respon- 
dent the costs of this appeal in the High 
Gourt. Costs io the other Courts will abide 
the result. 


g Case remanded. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 49 of 1937 


January 14, 1938 
RANGNEKAR AND N. J. WADIA, JJ. 


NARAYAN JIVAJI PATIL AND ANOTABR 
— PLAINTIFFS—APPRLLANTS 


VETEUS 


GURUNATHGOUDA KHANDAPPA- 
GOUDA PATIL AND anoTuzr— 


DEFENDANT3-— RESPONDENTS 

Limitation Act (IX of 1908), ss. 14, 15, 3, Sch. I, 
Arts. 144, 120—"Cause of action”, meaning of—-Act 
of Court restraining person from obstructing posses- 
sion of another, whether amounts to infringement of 
right to property—Conditions necessary for applica- 
tion of s. 14—Merely defending suit, whether prosecut- 
ing it—Satisfaction of claim by agreement of parties 
or by decree of Court—~Decree subsequently set aside 
int judicial proceedings— Cause of action if revives in 
favour of claimant —Time occupied in proceedings 
resulting in setting aside of decree,if can beexcluded 
— Question whether plaintiff has been restrained by 
injunction or whether orderhas been passed against 
his instituting any proceedings, depends upon actual 
order or decree made in suit—Order restraining per- 
son from instituting suit, iJ must be express —Suit for 
possession held, was governed by Art. 144 and was 
barred by ttme— Ss. 14 and 15 held, did not apply to 
the case — Plaintiff held not entitled to exclude 
period during which he was defending suit instituted 
by defendant against him— All questions of limitation 
to be decided by Limitation Act—Kquttable considera- 
tions are irrelevant in construing Act—No principle 
can be invoked to add to or supplement provisions of Act 
—Adverse possession— Meaning of —Interruption of — 
Judgment of Court declaring that party in possession 
has no title to property—Whether affects continuity 
of adverse possession. 

An order of the Court does not give a cause of 
action to a paity to start a judicial proceeding. A 
cause of action briefly means “right and the infringe- 
ment of the right.” An act of the Court restraining 
a person from obstructing the possession of another 
can never amount to an infringement of his right to 
the property. Aright can only be infringed by an 
act on the part of the opposite paity. [p. 185, col.» 


Thé true conditions for the application of s. 14, 
Limitation Act, are: (1) that the plaintiff in the 
later suit was prosecuting with due diligence another 
civil proceeding; and (2) that the civil proceeding 


being founded upon the same cause of action and’ 


being prosecuted in good faith, was not entertained 
by the Court for defect of jurisdiction or other cause 
:itlike nature. Merely defending a suit is not and 
cannot amount tothe prosecution of asuit. The terms 
“plaintif” and “defendant” have a well-known tech- 
nical meaning. The Legislature must be deemed to 
be aware of that meaning when they chose to allow 
benefit of the time occupied by an earlier proceeding 
only tothe plaintiff ag against the defendant. Somshi- 
kharswami v. Shivappa (8), relied on. [ibid] 

Wherea claim is satisffed either by agreement of 
parties or by a decree of the Court, and if the satisfac- 
tion or the decree is set aside subsequently in a 
judicial proceeding, then a new cause of action will 
arise, in respect of which the claimant will either 
get a fresh period of limitation provided for in the 
Act or the cause of action willbe reviyed and he 
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will be entitled to deduction “of the time occupied it 
the proceedinge resulting in the annulment of the 
satisfaction or the setting aside of the prior decres. 
Ranee Surno Moyee v. Shooshee Mokhee Burmonia 8), 
and Nrityamont Dassi v. Lakhan Chandra Sen (14) 
relied on. | , 

The question whether in a particular case the 
plaintif has been restrained by an injunction, or 
whether there has been an order against his institut- 
ing any proceedings, must be a question which must 
depend upon the actual order or decree made in the 
cass. An orderor a decree restraining a person from 
instituting a suit need not be express. The injune- 
tion or order which prevents a party from instituting 
a suit may be either express Or implied. Merely 
putting a claim and asserting a right as distinct from 
the receipt of rents or moneys, is not a violation of 
an-order restraining a party from recovering the 
rents or receiving rents or recovering or recelving 
debts. Bett Maharani v. The Collector of Etawah (4), 
Shib Singh v. Sita Ram (5)and Rangaswamt Chetti v. 
Thangavelu Ghetti (6), relied on. |p. 186, col. 2.) 

There were three brothers, members of a joint and 
undivided Hindu family, by name N, K and J. 
K separated from his brothers before his death, which 
took place in 1912. After his death, his widow adopted 
the defendant, G in July 1915. J died in 1913, leaving 
his widow B. N then died in December 1915. He 
had adopted a boy who also died on August 5, 1919, 
leaving him surviving his widow Tanda gon, D 
who was born in August Lyle. On September 17, 1919, 
B adopted P to her deceased husband J, D died on 
February 6, 1920, and disputes arose 1n the family 
about the family property. These disputes were 
referred to arbitration and an award was made on 
February 24, 1920, in favour of the defendant G. He 
then applied under the Civil Procedure Code for a 
decree in terms of the award, and T not objecting 
to it, a decree was made. The award directed that 
the defendant G shouldtake possession of the whole 
of the property subject to maintenance of T who also 
was given some non-vatan lands. Accordingly, on 
February 24, 1920, possession of the property was 
handed over by T toG. On March 9, 1929, P attained 
majority and subsequently applied to the revenue 
authorities for entering the family property in his 
name in revenue records. G also applied to the 
same effect but the revenue authorities, however, 
referred them both tothe Civil Court. G preferred & 
civil suit against B and P on November 40, 1920, for 
a declaration that adoption of P by B was illegal 
and that P had no right to dispossess him and for 
injunction restraining Band P from interfering with 
his possession, A temporary injunction was issued 
restraining B and P from interfering with G's posses- 
sion. G obtained a decree which was upheld by the 
High Court but was reversed by thé Privy Oouncil 
holding that P's adoption by B was valid and that 


e he was entitled to the family property and dissolving 


the injunction against P and B on November 4, 
1932. On N aw kei 95, 1932, P and B filed a suit to 
recover possession of the property and sought to bring 
it within limitation by relying on ss. 14 and 15, Limi- 
tation Act. G's ede eae was E the suit was 
barred by limitation: [p: 179, col, 2. 

Held, ikat the suit a governed by Art. 144, 
Limitation Act, and not by Art. 120, and the suit was 
therefore barred by time, Time beganto run against 
P when possession of G became adveree to P and B, 
i. e from February 24, 1920 when G obtained posses- 
sion in accordance with the award®or at any rate 
from time when P attained majorlly, t. ên March 5, 
1920, and could sueG -for possession. it could not be 
said that the cause of action accrued to P on the 
decision of the Privy Council merely because the 
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validity ofhis adoption was challenged and it was 
declared to be valid by the Privy Council. Time 
had begunto run against Peven before suit was in- 
stituted by Gand it could not be held that merely 
because he was restrained from obstructing G in his 
enjoyment of the property, that a cause of action 
-would accrue to him when the temporary injunction 
was issued against him. Section 14, Limitation Act, 
did not apply to the case as P was not prosecuting the 
earlier suit but was merely defending it. Section 15 
alsohad no application as the injunction and the 
decree in the earlier suit did not operateas a stay of 
the suit for possession by G or as an injunction res- 
training Pfrom filing a suit for possession of pro~ 
perty. Throughout the whole period from 1920, G 
claimed to hold aud was in possession of the property 
in his own right asagainst P whowas the real owner 
and it was immaterial that G's claim to possess pro- 
perty was without foundation. The possession of G 
which was adverse to P before G’s suit did not cease 
to be so because of his suit and the temporary injunc- 
tion obtained therein. 

[Oase-law discussed. ] 

All questions of limitation must be decided by the 
provisions of the Limitation Act, and in deciding 

questions of limitation, it is not permissible to a 
Oourt to go scmetimes outside the specifie provisions 
of the Act. In other words, when time has begun to 
run owing to aright tosuehaving arisen or accrued 
to a person not under any legal disability, any sub- 
sequent disability or inabilityto sue is nota ground 
of exemption from the operation of the ordinary rule 
of limitation save as provided by the statute. That 
is, when once a period of limitation has begun torun, 
it would not be suspended for any reasons other than 
those specified inthe Act itself. In construing the 
Limitation Act, equitable considerations are out of 
place. Apart fromthe provisions of the Limitation 
Act, no principle can legitimately be invoked to add 
toor supplement the provisions of the Limitation 
Act. Muthu Korakkai Chetty v. Madar Ammal (16), 
Soni Ram v. Kanhaiya Lal (17), Mani Singh v. Nawab 
Bahadur of Murshidabad (18), Sarat Kamini Dasi 
v. Nagendra Nath Pal (23) and Ram Charan Sahu v. 
Mata Prasad (24), relied on. 


\Gase-law discussed]. 


By adverse possession is meant possession by a per- 
son holding the land, on his own behalf, of some per- 
son other than the true owner, the true owner having 


a right to immediate possession. If by this adverse + 


possession the statute is set running and it continues 
to run for twelve years, then the title of the true owner 
is extinguished and the person in possession becomes 
the owner. Bejoy Chunder Banerjee v, Kally 
Prosunno Mookerjee (25), followed. 

. A judgment ofa Court declaring that a party in 


possession of immovable property hae no title to it, 


hasnot the effect of interrupting the continuity of 
his adverse possession as against the real owner. 


F. O. A. from the decision of the Joint 
‘First Olass Sub-Judge, Dharwar, in Civil 
Suit No. 115 of 1932. 


Messrs. A. G. Desai. 9. A. Desai and G. A. 
Desai, for the Appellants. 


Messrs. G. N. Thakor, R. A. Jahagirdar 
and K. R. Bengeri, and G R. Madbhari, 
for Respondents Nos. 1 and 2, respec- 
tiyely.- 7 
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Rangnekar, J.—This is an appeal from 
a judgment of the First Class Subordinate 
Judge of Dharwar, whereby the learned 
Judge dismissed the appellants suit for 
possession of the property mentioned in the 
plaint, and the real question in the appeal 
is whether the suit brought by the appel- 
lants is barred by limitation. The case is 
an offshoot of the wellknown case in 
Bhimabai v. Gurunathgouda (1). In that 
case their Lordships of the Privy Council 
reversed the decree made by this Oourt 
and upheld the adoption of the plaintiff, 
The decision of this Court is reported in 
Bhimabai Jivangouda v. Gurunath Gouda 
(2). I shall endeavour to state the facts 
which gave rise to the present action as 
concisely as possible. 


There were three brothers, members of 
a joint and undivided Hindu family, by 
name Nikantgouda, Khandappagouda and 
Jivangouda, being the sons of one Vyaman- 
gouda, who is referred to in the record as 
Dyamangouda No.1. The family was pos- 
sessed of considerable vatan property aud 
some non-vatan property. It is common 
ground that Khandappagouda s2parated 
from his brothers before nis death, which 
took place in 1912. After his death, his 
widow adopted the defendant, Gurunath, 
in July 1915. Jivangouda died in 1913, 
leaving his widow Bhimabai. Nilkantgouda 
then died in December 1915, It appears 
that he had adopted a boy by name 
Dyamangouda, who is referred to in the 
record a8 Dyamangouda No.2. Dyaman- 
gouda No. 2 died on August 5, 1919, leaving 
him surviving his widow Tungawa, and a 
son, Dattatraya, who was born in August 
1918. On September 17, 1919, Bhimabat 
adopted the plaintif Narayan to her 
deceased busband Jivangouda. Dattatraya 
died'on February 6, 1920. On the death of 
Dyamangouda No. 2 hig natural father took 
proceedings to have a guardian of the 
minor Dattatraya appointed on the ground 
that Bhimabsi was not” well disposed 
towards him and the property required to 
be safeguarded. These proceedings were 
started on August 6,1919. Bhimabai was 
served witha notice, and putin a written 
statement on November 22, 1919. In that 
written statement she contended that the 
property, which is now the subject matter 


(1) 35 Bom, L R 200; 141 Ind. Cas. 9; A I R 1933P O 
1; 57 B 157; 50 I A 25: Ind. Rul. (1932) PO 1; 61M L 
J 31; (1933 M WN1;100 WN 27; 37 L W Bl; 560 
L J 542; 37 O W N 210; (1933) A LJ 363 (P O). 

(2) 30 Bom. L R 859; 114 Ind. Oas. 392; A I R 1928 
Bom. 367; Ind. Rul. (1929) Bom. 248, 
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of the suit, belonged to her, as ber husband 
had separated along with Khandappagouda 
from the remaining brother Nilkantgouda, 
and that, therefore, the property did nct 
belong, to the minor Dattatraya. This 
written statement, it may be stated, was put 
in. after Narayan was.adopted by her. 

In these proceedings Tungawa also put 
in an application on behalf of the minor 
Dattatraya, stating that the property was 
in her possession and that Bhimabai was 
trying to remove the crop, etc., and to take 
forcible possession of the property, and ske 
therefore, applied for an injunction 
restraining Bhimabai and Narayan from 
interfering with their énjoyment of the 
property. On November 28, 1919, the Rule 
which was issued on her application was 
made absolute. Dattatraya died, as I have 
stated, shortly thereafter and these proceed- 
ings then came to an end. Disputes, 
however, had arisen even before Dattatraya’s 
death, as regards the validity cf the plaint- 
iff's adcption and as to whetLer the property 
should be entered jn the Record of Rights in 
his name or in the name of eitLer Bhimabai 
or Narayan. It appears that an heirship 
inquiry was Leld by the District Deputy 
Collector, and on November 3, 1919, he 
bad ordered that the preperty should be 
tiansfetred to thenamecf Dattatraya, An 
intimaticn to that effect was sent by the 
Mamlaidar of Gadag to the village officers 
on November 7, 1919. This was opposed 
cn behalf of Bhimabai and Narayan. 
SLe was, however, ordered not to disturb 
Datiatraya’s possession, snd on December 
17, 1919, the Mamlatdar ordered that the 
property should be recorded in the name of 
Dattatraya, cverruling the objection of 
Bhimabal, who contended that the property 
had fallen to her share and was in her 
possession. l 

Accordingly, in Janyary 1920, the property 
was transferred to Dalttatrafa’s name. 
It appears frcm the record that even 
before that, some mutation entries in 
favour of Dattatraya were made in Novem- 
ber 1919. On Dattatraya’s death, disputes 
arose between ‘l'ungawa and tke defendant. 
The defendant claimed that he was the 
next reversioner of Dattatraya and entitled 
to the property subject to the maintenance 
of Tungawae These disputes were referred 
to arbitration and an ‘award was made on 
February 24, 1920, in favour of the defend- 
ant. He then applied under the Civil 
Procedure Code for a decree in terms of 
the award, and Tungawa not objecting to 
it, “a decree was made onthe next day. 
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The award directed that the defendant 
should take possession of the whole of the 
property subject to maintenance of Tungawa, - 
who also was given Some non vatan lands. 
Accordingly, on February 24, 1920, posses- 
sion of the property was handed over by 
Tungawa to the defendant. As to property 
which had been leased, the rent- notes 
were transferred to him and the movable 
property was actually handed over to him, 
and there can be no doubt that from that 
time right up to the time of the present 
suit the defendant remained in sole and 
exclusive possession of the whole of the 
property in suit. On March 5, 1920, the- 
plaintiff attained majority. 

It appears that in that month or in the 
next, some attempts weremade by Bhimabai 
and Narayan to get some of the properties 
transferred to their names, in collusion with 
some of the village officers, and this being 
noticed on behalf of the defendant, the 
defendant started proceedings before the 
revenue authorities. An elaborate inquiry 
was held by the Mamlatdar, to which 
Bhimabai and Narayan were both parties. 
In an exhaustive judgment, the Mamlatdar 
after areview of all the facts ordered that 
the property should be transferred to the 
name of the defendant. He held that 
Bhimabai was never in possession of the 
property and that the defendant had fully 
established his actual possession as well 
as his right to it. This happesed on 
May 22, 1920. Accordingly, on May 27, 
1920, intimation was sent to the village 
officers and entries in the Reeord of Rights 
in favour of the defendant were made. 
Bhimabai and Narayan appealed to the 
District Deputy Collector. The appeal was 


„heared on November 13, 1920, when the 


District Deputy Collector referred the parties 
to a civil suit, but ordered that nearly half 
the property should be transferred to the 
name of Bhimabai and the other half to 
the name of one Bhisto, who claimed to` 
be a preferential reversioner. The defend- 
ant appealed to the Collector who, on 
January 12, 1921, reversed the decision of the 
District Deputy Collector as regards the 
ratan property. As regards the non-vaten . 
property, he held that he had no jurisdiction 
to hear a second appeal. ; 

It will be seen from the proceedings to 
which I have referred that up to November 
25, 1920, Bhimabai or Narayan had not 
obtained any possessicn of the property in 
ihe suit, and thatis clear frcm an appli- 
cation put in by Bhimabai before the 
District Deputy Collector on January 5, 
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1921. In the meanwhile, having regard to 
the, order made by the District Deputy 
Collector, the defendant, on November 25, 
1920, filed a suit, being Suit No. 588 of 
1920, in the Court of the First Olass Subordi- 
nate Judge of Dharwar against Bhimabai 
and Narayan. By his plaint, after setting 
out the facts to which I have referred, he 
stated that all the properties which he had 
mentioned in Sch. A annexed to the plaint 
were neverin the possession of Bhimabai 
or of Bhisto and had been in his posses- 
_Bion since February 1990. He further 
stated that the defendants (i. e. the plaint- 
iffs in the present suit) were. about to 
deprive him of the possession of the pro- 
perty by fcrce and fraud or by colluding 
with the raiyats or giving them false hopes, 
and that unless they obtained a decree 
from a competent Court to the effect that 
the plaintift’s (i.e. the defendant’sin the 
present suit) adoption, which was challenged 
by them, was illegal, they had no right to 
dispossess the plaintiff of the plaint property. 
In para. 6 of the plaint he challenged the 
adoption of Narayan, In para. 7 of the 
plaint he alleged that the cause of action 
arose on November 13 1920, which was the 
date on which the District Deputy Collector's 
order, which he was challenging in the 
suit, was made. The prayers were: (1) for 
an order that the order made by the 
District Deputy Collector should be set aside 
and that the prcperty should be transferred 
to his name in the Record of Rights, and 
(2) that it should be declared that the 
plaint lands were in his possession and his 
possessicn should be confirmed and that an 
order should’ be passed, whereby the 
defendants in that case should be restrained 
from dispossessing the plaintiff from the 


plaint property, from obstructing the plaint- * 


iff in his enjoyment of the crops grown by 
him in the aforesaid lands and in recover- 
ing the amount from the raiyats to whom 
the lands were given on lease. 

Along with this plaint, he put in an, 
application for a temporary injunction to 
the same effect. He alleged in that 
application that he apprehended that on 
the strength of the order made by the 
Deputy Collector, the defendants 
would remove the crops grown by him or 
Would destroy the same. He further 
alleged that the defendants had begun to 
hold out threata and mis-representations to 
tenants and wére thinking of taking fresh 
leases from them and were about to recover 
-the renis from them. He further prayed that 
the defendants should be restrained from 

e 
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obstructing the plaintiff's possession and 
enjoyment of the lands and from interfering 
with the same. A reply to this applica- 
tion was putin on behalf of Bhimabai an& 
Narayan in which they challenged the 
adoption of the plaintiff and denied that 
the property wasin possession of the plaint- 
iff. They also alleged that the property 
was in their possession and applied that the 
application for injunctian should be dismiss- 
ed. A temporary injunction issued was, 
however, confirmed on February 6, 1929. 
The defendants then put in a written 
statement in that suit. They pleaded 
that all the three brothers had separated 
from each other and that the property 
in the suit had fallen to the share of 
Jivangouda, the deceased husband of 
Bhimabai and that it was never in the 
possession of the plaintiff. They denied 
that the plaintiff was validly adopted by 
Khandappagouda and asserted that Narayan 
was validly adopted by Bhimabai. They 
challenged the award made between 
Tungawa and the plaintiff. 

On these pleadings Various issues were 
raised,of which only one seems in be material 
on the contentions raised in this appeal, 
and that is Issue No 5, which wasia these 
terms: “Is plaintiff in preseat p:ssession of 
the property in plaint?” The issue was found 
by the trial Judge in favour of the plaintiff 
and the finding wasconfirmed by the High 
Court in anpeal. It was not challenged 
before the Privy Council, and it must be 
taken, therefore, that the plaintiff (i. e., 
defendant in the present case) has been in 
possession of the property now in suit from 
February 1920, and was in possession at the 
time of the institution of the Suit No. 588 of 
1920. The First Class Subordinate Judge 
held in that suit that Narayen was not 
validily adopted by Bhimabai and th&t the 
plaintiff was enjitled to the reliefs which 
he sought. The order is in these terms: 

“Tt is hereby declared that plaintiff is in possess 
sion of the whole suit property as the sole owner 
thereof and is entitled to have his name entered 
in Record of Rights as the vidyaman cabjedar of 
that property. Defendants Nos. 1 to 5 are each 
and all hereby ordered never to obstruct plaintiff's 
possession of all or any part of the suit property 
nor to obstruct plaintiff in any way in taking the 
crops grown by him in the suit lands or receiving 
or recovering the rents of the suit lands from the 
tenants thereof. The defendants are further ordered 
never to recaive or 1ecoyer the rent of the suit lands 
or any of them fromthe tenants thereof. Defendants 
Nos. 1 to 5 are ordered to bear their own costs of 
this suit and pay those of the plaintiff.” 

On this judgment and the order a 
decree was drawn up which substantially 
is in accord thereto, and it is in these 
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terms: . 

“We have decided that the whole of the property 
in suit is in possession of plaintiff as the full owner 
thereof and that plaintiff is entitled to get hig name 

eentered in the Record of Rights against the whole 

of the said property as present occupant. We have 
hereby ordered that everyone of defendants Nos. 1 
to 5 and all the said defendants should not deprive 
plaintiff of the possession of the whole of the pro- 
perty in suit or of any portion thereof and should 
not cause objection in any way to plaintiff's taking 
away the crops raised in the lands in suit by 
plaintiff or accepting or recovering the amount of 
rent of the said lands from the tenants thereof. 
And we have also ordered that defendants should 
not accept or recover the amount of rent of the 
said lands in euit or of any lands out of those 
(lands) from the tenants thereof, Defendants Nos, 1 
to 5 do bear their own costs. And defendants 
Nos. 1 to 5 do pay to plaintiff Rs. 820-0 11 for costa of 
this suit,” | 

Bhimabai and Narayan appealed frem 
this decree to this Court, but the appeal 


failed. They then preferred an appeal 


from the decision of this Court to the. 


Judicial Committee and their Lordships 
of the Privy Council held that Narayan 
was validly adopted and dismissed the 
plaintiff's suit with costs throughout. The 
judgment of the Privy Council was deliver- 
ed cn November 4, 1932, and the Order in 
Council made thereon is dated Novem- 
ber 10, 1932. Immediately after the 
Privy Council decision, that is to say, on 
November 25, 1932, the present suit out 
of which this appeal arises was brought 
by Narayan along with Bhimabai for 
possession of the property, which was the 
subject matter of Suit No. 5&8 of 1920, 
and mesne profits. 

After setting out some of the facts to 
which I have referred, Narayan alleged that 
- on the death of Dyamangouda No. ?, his widow 
Tungawa looked after the management of 
the properties but after his adoption, his 


adoptive mother, Bhimabai, was associated, 


in the m&nagement of these properties. 
Then he pleaded that the arbitration pro- 
ceedings and the award were collusive and 
that in accordance therewith Tungawa 
purported to hand over the possession of 
the vatan lands, although the possession 
remained with Narayan and Bhimabai. He 
then referred tothe revenue proceedings and 
the institution of the Suit No. 588 and the 
a a injunction, and in para. 12 stated 
that : 

“the cause of action to recover rent or profits or 
for possession of the properties in suit thus accrued 
to the plaintifis on November 4, 1932, when the 


injunction granted by the lower Court was finally 
dissolved by the order of the Privy Council,” 


It was further stated that Suit No. 588 of 
1920 ; 
“was actively defended with due diligence and jn 
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good faith by the plaintiffs as that was the only 
course open to them, the main issue in the suit 
being as to which of the clsimnant was entitled to 
hold the suit property.” 

Then he referred to the progress of suit 
No. &58 of 1920 and the Privy Council 
decision, and in para, 16 stated that as the 
result of the judgment of the Privy Council 
he was entitled to the property and that the 
defendant had no title thereto. Then para, 17 
of the plaint is in these terms ; 

“So far as the leasehold properties are concerned, 
plaintiff No. 1 bas already recovered possession of 
some of the lands by getting rent-notes passed to 
himself by the tenants cultivating the said lands. 
In respect of these lands it is not necessary to ask’ 
for possession and plaintiffs do not claim future 
profits in respect of these lands, from the dates the 
tenants have atiorned to plaintiff No.1. But in case 
the defendant offers obstruction to the plaintiff or 
his tenants, a permanent injunciion be issued tothe 
defendant restraining him from offering any kind 
of obstruction.” | 

Then there follows a somewhat curious 
pleading : 

“If, however, it be held that the plaintiff has not 
obtained possession, then plaintiff No. 1 may be 
awarded possession of auch lands as well with all 
incidental] reliefs. A list of such lands will be sub- 
mitted later. " 


Paragraph 18 is in these terms : 

“Tf the cause of action held not to accrue to the 
plaintifis as stated in para. 12 but earlier and if it 
is contended that the cause of action accrued ear- 
lier, 7. e, November 25,1920, it is submitted that the 
suit is in time. But ifit were to be held that the 
cause of action accrued to the plaintiffs still earlier, 
the plaintiffs submit that in computing the period 
of limitation prescribed for this suit the time from 
November 12, 1920, to November 4, 1932, should be 
excluded on the ground inter alia, firstly, that the 
institution by them of any suit for possession and 
mesne profits or for recovery of rent, etc, was in 
effect continuously stayed, first by the temporary 
injunction hereinbefore referred to and followed by 
a permanent injunction as embodied in the decree of 
this Court which wasconfirmed by the High Court; 
and secondly and without prejudice to the previ- 
ous grounds that he was defending the said suit and 
prosecuting the said appeals in effect prosecuting 
another suit founded upon the same cause of action, 
viz. the validity of his adoption with due diligence 
and in good faith against the defendant herein. . 

And further the tenants were holding over the 
major portion of the land in suit #s a result of the 
injunction, for the rightful owner, whoever he may 
be, as finally found by the Court. So long as the 
decree passed against the plaintifis subsisted, they 
could not have instituted any suit as a result of 
the injuncion and even if they had filed any, 
their plaint would not have been entertained and 
rejected. Furtherto institute any such suit would 
have been perfectly vain litigation, particularly when 
the defendant was insisting on the plaintifis, on 
getting the validity of his adoption declared inea 
competent Court of faw in opposition to his own. 
Under these circumstances the time intervening 
between the date of ad interim injunction u 
tothe date of the decree of the Peivy Council wi 
have to be excluded andthe defendant is precluded 
from taking advantage of the lapse of time as his 
possession of the suit properties was of the cha- 
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racter of a trustee, a receiver or an agent of the 
ae from November 25, 1920, to November 4 


| | 

To this plaint, tbe defendant put ina 
written statement, in which he denied that 
Bhimabai was associated with Tungawa in 
the management of the property on the 
death of Dyamangouda No. 2. He denied that 
the plaintiffs were ever in. possession of the 
suit property at any time. He pleaded that 
the property remained in his possession 
from February 1920 right up to the pre- 
sent time. He contended that time began 
to run against the plaintiffs from the date 
of adoption of plaintiff No.1 as the said 
property was treated as his exclusive pro- 
perty by Dattatraya and after him by 
Tungabai tothe full knowledge of the plaint- 
iffs. He denied that the plaintiffs had ob- 
tained possession of any property af any 
time. Finally, he pleaded that his posses- 
sion was adverse and the suit was barred 
by the law of limitation. 

After the institution of the suit, plaintiff 
No. 3 was brought on the record on his 
application, upon the ground that he was 
a donee of about twenty-one survey num- 
bers under a deed of gift executed by plaint- 
iff No.1, Narayan. Plaintiff No. 1 did not 
object tohis addition, and, as the Judge 
says, the defendant was indifferent. Upon 
that plaintiff No. 3, as the donee of some of 
the properties, was brought on the record in 
1933, and Mr. Desai, on behalf of the plaint- 
ifs, has stated that the plaintiffs are 
agreeable that if they succeed, a decree fcr 
possession should be made in favour of 
plaintiffs Nos. 1 and 3. It is rather dif- 
cult to see how Bhimabai was a necessary 
Party to the suit, 


On these pleadings, the learned Judge 
raised various issues, and on the applica- 
tion of the plaintiff made subsequently, 
some more issues were added. After the 
issues were settled in this way, the plaint- 
iffs on Octobe: 14, 1936, put in what is 
called a purshis or a statement, stating that 


they were not going to press Issues Nos. 2,° 


3and4 or.to lead evidence on the said 
Issues. These issues raised the question as to 
‘whether the plaintifis were at all at any 
time in possession of the property or any 
par. thereof. The plaintiffs having given up 
these issues, the learned Judge recorded a 
finding accordingly. The effect of the plaint- 
iffs’ admission and the consequent findings 
thereon, therefore, is that the case thatathe 
plaintifis have been and were in possession 
of the property and were. dispossessed by 
the defendant fails. If that wasithe plain- 
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tiffs’ case, there can be no doubt that the 
suit will fall under Art. 142, Limitation 
Act, with the result that, on the findings 
on these issues being recorded against the 
plaintiffs, the suit should have failed. 
The defendant, however, by his written 
statement, had set up his adverse 
possession and relied upon Art. 144, 
Limitation Act, and apart from the cone 
tention of Mr. Desai that the proper Article 
toapply, on the factsof this case, is 
Art. 120, it seems to me that the whole case 
has proceeded in the lower Court on the 
footing that it fell under Art. 144 of the 
Act, and it is on that footing that I 
propose to deal with the case. The learn- 
ed Judge has held that the defendant 
had proved that he was in adverse 
possession of the property for more than 
twelve years and that the suit was 
barred by the law of limitation, The 
question is whether that decision is 
right. 

It is clear from the factsto which I 
have referred, and from the evidence in 
the case, and that is conceded by Mr. 
Desai, that the defendant has been in 
possession of the property in suit since 
February 1920. Jt was so held in the 
not 
challenged before the Privy ‘Council. 
The case that all the three brothers had 
separated andthe property had come 
to Jivangd.da on partition was given 
upin the previous litigation, and Narayan 
in his evidencein this case has admitted 
that the defendant has beenin possession 
of the properties since February 1920. 
Upon these facts, itis clear that the suit 
is beyond the period of limitation provided 
by the Limitation Act, and it is for that 
purpose that Narayan states in his plaint 
and had to state under the rules of 
pleadings, various grounds of exemption 
in avoidance of the, bar of limitation, 
Prima facie, in February 1920, the 
property went out of tha family to which 
Narayan belonged. The, property was 
held adversely against Bhimabai evea 
during the lifetime of Dattatraya and 
before Narayan’s adoption. After Datta- 
traya's ‘death, it was held edvarsely, first, by 
Tungawa, and thereafter, by the defend- 
ant. Too plaintiff was adopted on Septem- 
ber 17,1919, and attained majority on 
March 5, 1920. Upon the facts held estab- 
lished’ by the Privy Council that the family 
was joint, there can bə no doubt that 
shortly after the death of Dyamangouda 


‘No. 2 the property would go to Dattatraya, 
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and onthe adoption of the plaintiff, which 
was upheld by the Privy Council, the 
plaintiff would be entitled toa half share 
, of the property in his own right as the 
adopted son of Jivangouda. But the 
evidence shows that as the result of the 
award made between Tungawa and the 
defendant, the property was handed over 
to the defendant in February, 1920, so 
that unless the plaintiff shows that he is 
entitled to exemption from the ordinary 
period of limitation provided in the Limita- 
tion Act, the suit a barred. Itis for that 
purpose that the plaintiff has stated in his 
plaint that the cause of action arose in 1932, 
when the Privy Council decision was given 
and his title established. To this his learned 
Advocate before us has added another date 
as being the date of the accrual of the 
cause of action. He says that the cause of 
action to recover possession of the property 
accrued to the plaintiff when the trial 
Court in Suit No. 588 issued, first, the 
temporary injunction against him and, 
secondly, when the decree in that suit was 
made against him. Itis clear that if that 
is the date on which the right to sue 
arose in favour of Narayan, the suit 
would be saved. To save the bar of 
limitation, however, Narayan in his plaint 
relies, though not specifically, first on 
s. 14, Limitation Act, secondly on s. 15 of 
that Act; and thirdly, on equitable grounds, 
which, he says, entitle him to deduct the 
period occupied by the earlier litigation 
up to the decision of the Privy Council 
from the period of limitation specified in 
the Act and which, he says, have been 
recognized by their Lordships of the Privy 
Council in several decisions. It will be 
convenient at this stage to refer to the 
relevant sections of the Limitation Act, asthey, 
have a m&terial bearing on the questions 
raised in the course of discussion before us. 


Section 3 is in these,terme:- 

“Subject tothe provisions contained in ss. 4 to 25 
(inclusive), every suit instituted, appeal preferred, 
and application made, after the period of limitation 
prescribed therefor by Sch. 
although limitation hes not 
defence.” .. 

Secticn 9 provides : 

“Where once time has begun to run, no subse- 
quent disability or inabiliiy to sue stops it. 

Provided that where letters of administration 
to the estate of a creditor have been granted to his 
debtor, the running of the time prescribed for a 
suit to recover the debt skal! be suspended while 
the administration continues.” 


The effect of these provisions is that all 
questions of limitation have to be decided 
under the Act, and once time has begun to 


been set up as a 
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run, no subsequent disability or inability 
stops it, and no equitable grounds for 
suspension of the running of the time or 
of the cause of acticn outside the provisions 
ofss. 4to 25 of the Act can be relied 
upcn or added to these provisions. Sec- 
tions 17, 18 and the Proviso to s.9 are 
some of the instances of inability to sue: 
and under ss.13 to 16 of the Act the 
operation of limitation is validly suspended 
or the running of the time is interrupted. 
Before summarizing the contention of the 
appellants, it will be convenient to con- 
sider under what Article of the Act the 
case falls. In my opinion the suit 15 
governed by Art. 144, which lays down 
a period of 12 years, and time begins 
to run when the defendant's possession 
becomes adverse tothe plaintiffs. But it 
is argued by Mr. Desai that having regard 
to the peculiar facts of this case, and in 
particular to the fact that since the decree 
in Suit No. 588 the possession of the 
defendant was under the decree, the suit 
will be governed by Art. 120. I am un- 
able to accept the argument. Itis true 
that the previous history of the litigation 
is recited. It is also truethat the pos- 
session of the defendant was confirmed 
by the decree of the Courtin Suit No. 
588. But the plaint, in terms, seeks pos- 
session of immovable property. The 
defence is ons of ‘adverse possession. It 
is clear from the position in which Art. 
141 occurs, and from the words used in 
that Article that it isa residuary Article 
in respect of all suits for possession of 
immovable property to which no other 
Article specifically applies, and that is 
the case here. It is difficult, therefore, 
to see how the suit would fall under 
Art. 120 and not under Art. 144. 
It will now be convenient to summarize 
the contentions raised by the learned 
Advocate on behalf of the appellants. 
They are: (1) that the cause of action 
accrued in favour of the plaintiffs on the 
decision of the Privy Council; (2) that in 
any case the cause of action accrued when 
a temporary injunction was issued; (3) 
that s. 14, Limitation “Act, is applicable; 
(4) thatthe plaintiffs were restrained from 
instituting a suit fcr possession of the 
property by the decree in Suit No. 988 of 
1920 and, therefore, the case fell within 
s. 150fthe Act; (5) that the effect of 
certain decisions of the Priyy Council is 
that under certain circumstances such as 
those in this case therunning of time will 
be suspended’ and a new rule of exclu- 
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sion of time will apply outside the pro- 
visions of the Act; and (6) that the lower 
Covrt was wrong’ in holding that the 
defendant had established that he was in 
adverse possession of the property for more 
than 12 years, inasmuch as his possession 
ceased to be adverse on the passing of 
the decree in Suit No. 588 of 19:0 in his 
favour until that decree was reversed by 
the Privy Council, and, therefore, the suit 
is within time. I propose to deal with 
these contentions in the same order. 

I have no difficulty in rejecting the 
first contention. The effect of the Privy 
Council decision is that Narayan was 
validly adopted onSeptember 17, 1919, by 
Bhimabai as a son to her deceased husband 
Jivangouda. It is clear thatthe rights of 
an adopted son come into existence on his 
adoption, so that in September 1919, 
Narayan became entitled to possession of 
half the property as against Dattatraya, 
and on the death of the latter, to the 
whole of the property against Tungawa 
and the defendant. The evidence shows 
thaton the death of the father of Datta- 
traya, the rights of Bhimabai, who then 
represented the estate, were challenged 
and ignored. It also shows that Narayan’s 
adoption was disputed and his rights were 
ignored and all the properfy went into 
the possession of Dattatraya; so that 
Dattatraya's possession became adverse to 
both Bhimabai and Narayan. The evi- 
dence further shows that the property 
stcod in Dattatraya’sname to the exclusion 
of both Bhimabai and Narayan. Then 
Dattatraya died shortly after Narayan’s 
adoption and the property on February 
24, 1920, went into the possession of a 
stranger, who claimed to hold, and keld 
it adversely to both Bhimabai and Narayan. 
Narayan attained majority on March 
5, 1920, and on that date, at any rate, 
he became entitled to sue the defendant 
for possession of the property. . Time, 
therefore, began to run against him from 
that date. Meraiy because the adoption 
was disputed and was declared to be valid 
by the Privy Council in 1332, it is difficult 
to hold that the cause of action for a suib 
for possession of the properly accrued to 
Narayan on the decision of the Privy Coun- 
cil, ln my opinion, the cause of action 
or a suit for possessiow of the property 
accrued in favour of Narayan, in any 
event, on his attaining majority, if not 
earlier. l 

The second contention of Narayan, that 
the cause-of action must-be-deemed-to- have 
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accrued on the issue of the temporary in- 
junction must also be rejected, and for the 
same reasons. Time had begun to run 
against him even before Suit No. 588 ef 
1920 was instituted by the respondents, 
and it is difficult to hold that merely be- 
cause he was restrained from obstructing 
the defendant in his enjoyment of the pro- 
perty, that a cause of action would accrue to 
him when the temporary injunction was 
issued against him. In my opinion, it is 
difficult to hold that an order of the Court 
would give a cause of action to a party to 
start a judicial proceeding. A cause of action 
briefly means “right and the infringement 
of the right.” Undoubtedly, Narayan had a 
right, and undoubtedly, on the evidence, it 
was infringed by the defendant, and upon 
that a cause of action would accrue at once 
in his favour. An act of the Court restrain- 
ing him from obstructing the possession of 
the defendant can never amount toan in- 
fringement of his right to the proparty. A 
right can only be infringed by an act on 
tbe part of the opposite party, and in this 
case Narayan’s right was infringed by the 
defendant even before the issue of the tem- 
porary injunction. Therefore this contention 
also fails. Section 14, Limitation Act, is in 
these terms : 

“(1) In computing the period of limitation pres- 
cribed for any suit, the time during which the 
plaintiff has been prosecuting with due diligence 
another civil proceeding, whether ina Court of 
first instance or in a Gourt of Appeal, against the 
defendant, shall be excluded, where the proceeding 
is founded upon the same cause of action and ig 
prosecuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like 
nature, is unable to entertain it.” - 


In my opinion, 8. 14 has no application 
to the facts of this case. The true conditions 
for the application of the section are: (1) 
that the plaintiff in the later suit was 
prosecuting with due diligence another civil 
proceeding ; and (2) that the civil proceed- 
ing being founded upon the same cause of 
action and being prosecuted in good faith, 
was not entertained by the Court for defect 
of jurisdiction or other ecause of a like 
nature. The first condition is clearly absent 
in this case. Here, Narayan was a defen- 
dant in the Suit No. 588 of 1920, and he 
certainly was not prosecuting a suit or a 
civil proceeding at the time. Merely defend- 
ing a suit is not, and cannot amount to the 
prosecution of a suit, The terms “plaintiff ' 
and “defendant” have a well-known tech- 
nical’ meaning. The Legislature must be 
deemed to be aware of that meaning when 
they chose to allow benefit of the time 
occupied by an earlier proceeding only to the 
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plaintiff as against the defendant. No 
authority, in my opinion, ie necessary for 
this view, but if one is needed, reference 
may be made to a decision of this Court in 
Somshikharaswami v. Shivappa (3). Ad- 
mittedly, there was no proceeding which 
was being prosecuted by Narayan at any 
time before the present suit. All that is 
said on his behalf is that he could not 
have counter claimed for possession as 
mofussil Courts are not competent to enter- 
tain a counter- claim. That undoubtedly is 
true. But there was nothing to prevent him 
from filing a suit for possession. The con- 
tention, therefore, that s. 14 applies seems to 
me to be clearly untenable. 

Section 15 is in these terms : 

(1) In computing the period of limitation pres- 
cribed for any suit or application for the execution 
of a decree, the institution or execution of which 
has been stayed by injunction or order, the time 
of the continuance of the injunction or order the 
day on which it was issued or made, and the day 
on which it was withdrawn, shall be excluded.” 

1 have set out the decree made by the 
Court, and, in my opinion, it would be 
difficult to hold that the decree operated 
as a stay cf a suit for possession, or as 
an injunction restraining the defendant 
(Narayan) from filing a suit for possession 
of immovable property. ‘The pleadings in 
Suit No. 588 make it clear that the plaintiff 
in that suit, i. e, Qurunathgouda, never 
sought an injunction or an order restraining 
Narayan from going to a Court of law and 
asserting his rights to possession of the 
property to which he may have been entitl- 
ed. I have referred to the plaint, and that 
is supported also by what is stated in the 
application for temporary injunction made 
by the present defendant in Suit No. 588. 
His contention merely was that Bhimabai 
and Narayan should not be allowed to ob- 
struct him ih the enjoyment of the properly 
in his possession except by obtaining a 
decree of a Court. The prayersin the plaint 
in that suit are clear. There Was no prayer 
for restraining Bhimabaiand Narayan from 
filing any suit. This is supported by the 
decree and the judgment in that suit, Mr. 
Desai relies on the words ‘deprive him of 
possession”, and on the words “to recover 
or receive the rents of the properties” in 
the decree. But the answer to that is that 
a mere institution of a suit cannot amount 
to a deprivation of the property. [+ may 
be that if the plaintif Rad fled a suit and 
obtained a decree and the decree was sought 
to be executed the question may arise as 


2 25 Bom. L R 883; 76 Ind. Cas, 557; A T R1924 
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to whether he was not guilty of contempt 
of the Court. In my opinion there is nothing 
in the pleadings, in the judgment or itt the 
decree in that suit to support the conten- 
tion that the plainiiff Narayan was res- 
trained from instituting a suit for possession 
in 1920 or at anytime before the expiry 
of the period of limitation. There is no 
direct authority on the point and indeed 
there can be none. The question whether 
in a particular case the plaintiff bas been 
restrained by an injunction, or whether 
there has been an order against his insti- 
tuting any proceedings, must be a question 
which must depend upon the actual order 
or decree made in the case. I am not pre- 
pired to accept the contention on bshalf 
of the respondent that an order or a decree 
restraining a person from instituting a suit 
must be express. I think that the injunction 
or order which prevents a party from insti- 
tuting a suit may be either express or 
implied. In this case there is no express 
order and the only question is whether on 
the construction of the decree in the light 
of the judgment and pleadings, there was 
an injunction or a stay order, I am quite 
clear in my mind that thereis none. In 
this connection, the case in Bett Maharani 
v. The Collector of Etawah (4) may be use- 
fully referred to. In that case an attach- 
ment before judgment under s. 485, Civil 
Procedure Code, issued by a Court at the 
iustaoce of a thirdparty, prohibited the 
creditor from recovering and the debtor 
from paying the debt. Their Lordships of 
the Privy Council approved of the decision 
in Shib Singh v. Sita Ram (5), and held - 
ihat the order was not an crder staying the 
institution of a suit within the meaning of 
s. 15, Limitation Act. Their Lordships 


« observed as follows (p. 210*); 


“An orderin those terms is not an order staying 
the institution of a suit. There would be no viola- 
tion of it until the restrained creditcr came to 
receive his debt.fromthe restrained debtor. And 
the institution of a suit might for more than one 
reason be a very proper proceeding on „the part of 


ethe restrained creditor, as for example in this case 


to avoid the bar by time though it might also 
be prudent to let the Court which had issued the 
order to know what he was about.” 

In my Opinion these observations are ap- 
plicable to the present case. As was 
observed in Shib Singh v Suta Ram (5), 
merely putting a,claim.and asserting a 
right as distinct from the receipt of rents 
or moneys, is not a Violation of an order 
restraining a party from recovering the rents 

(4) 17 A198; 221 A 31; 6 Sar. 551 (P 0). 

(5) 13 A 76; A W N 1890, 194. 
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or receiving rents or recovering or receiving 
debts. I may alsoin this connection refer to 
the ¢ase in Rang iswami Chetti v.Thangavelu 
Chetti (6). In that case, a decree-holder 
attached a book-debt in 1913, which was 
due in 1911,toa minor judgment-debtor, 
sold itin auction and purchased it himself 
in February 1915, sued in March 1915, to 
recover it from thedefendant who pleaded 
the bar of limitation, and the plaintiff relied 
upon s. 15. It wes held by Seshagiri 
Ayyar, J. after referring to the two cases 
to which I have referred that the conten 
tion was not sound. It is conceded that 
the plaintiff. could have filed a suit before 
the issue of the temporary injunction. In 
my opinion he would have equally been 
entitled to file a suit even after the 
decree. The test would be whether if he 
had instituted a suit for possession, he 
would have been in c.ntempt of the Court. 
I venture to think not. All that was en- 
joined on him by the decree was that he 
should not himself take the law in his 
own hands, but there is no order or direc- 
tion in the decree that he should not resort 
to a Court of law for the purpose of 
asserting his rights. Itis true thatif he 
had instituted a suitof this nature along 
with the institution of, or shortly after 
the institution of Suit No, 588 of 1920, 
the suit would have been decided against 
him and would have been dismissed. Or 
it may be that the suit might have been 
stayed. But, it was open to him to take 
the matter further by an appeal to the 
superior Court, and if that course had 
been followed by him, the difficulty in 
which he tinds himself at the present 
moment would not have arisen. It is 
contended by Mr. Desai by reference to 
O. VI, r. 11 and s. 10, Oivil Procedure 
Oode, that if the plaintiff had filed the 
present suit after the decree in the previous 
suit it wculd not have been entertained 
by the Oourt. In my opinion there ‘is 
nothing in those provisions which would 


have justified the rejection of a plainte 


for possession even after the passing of 
the decree in Suit No. 588 of 1920, and if the 
Court had wrongly refused to entertain it, 
he had the remedy of appealing to the 
pane? Court. Tne contention, therefore, 

ils. 

"This brings me now tothe more difficult 
subject which has been discussed at length 
in this case. The argument on behalf of the 
appellants is that the decisions of the Privy 


(6) 42 M 637; 50 Ind. Cas, 380; A I R 1919 Mad, 317: 
(1919) MW N 448; 26 M L T 147, 
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Council as also of the Indian High Courts 
have introduced anew rule of limitation or 
exclusion of time outside the strict letter of 
the law in the Limitation Act, and the 
rule is that on certain equitable grounds the 
Court will be justified in departing from 
the grammatical meaning of the words in 
the statute and disregarding the period of 
limitation fixed in Sch. III of the Act, and 
in holding that the cause of action was 
suspended, even if the case does not fall 
within the specific provisions of the statute 
under which the operation of limitation is 
validly suspended or the running of time 
stopped. In support of this contention, the 
decisions, both of their Lordships of the 
Privy Council and of the Indian High Courts 
were referred to in the course of the argu- 
ment. I propose to deal only with the Privy 
Council decisions, because, it seems to me 
that if there is no such rule laid down by 
their Lordships of the Privy Council, thea 
any decision to that effect to be found in 
any of the Indian decisions would lack the 
necessary support. Ishall of course refer 
to some leading cases decided by the Indian 
High Courts and relied upon in the course 
of the arguments before us. 

The first case is Prannath Roy Chowdry 
v. Reokea Begum (7). It is not necessary 
to state the facts cf this case which are 
somewhat complicated. Suffice it to say that 
it is clear from the judgment of the 
Privy Council that the case turned upon 
the construction of the Bengal Regula- 
tion of Limitation, III of 1798, s. 14. It 
provided an exception to the general rule 
laid down requiring a suit to be brought 
within 12 years. The exception was that if 
there was a good and sufficient cause, then 
the suit could be brought after the period 


„of limitation, and upon the facts their 


Lordships held that there was*a good and 
sufficient cause within the meaning of that 
exception. It was held that the pendency 
of litigation*as to the ownership of the 
equity of redemption, between the heirs of 
the mortgagor and a party,claiming ag pur- 
chaser, to which the mortgagee was a party 
and in which tha mortgage was put in 
issue, admitted and recognized in the decree 
expressly stated to have been made with- 
out prejudice to his claim as a mortgagee, 
and if was found that the purchaser who 
raised the plea of limitation in the later 
suit brought by the “mortgagee had taken 
the purchase with notice of the mortgage, 
was a “good and sufficient cause” within 


E8 IMIA 323,4 W R37; 1 Sar. 692; 1 Suther 367 
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the meaning of the exception. No general 
principle as such, as is now insisted upon, is 
to be found in the judgment. 
° The next case is Ranee Surno Moyee v. 
Shooshee Mokhee Burmonia (8) at p. 204*. In 
this case the facts were that a zamindar, 
to whom the rent had become due, brought 
the property leased to sale under Bengal 
Regulation VIII of 1819. This sale was set 
aside by the Zilah Court for informality in 
the notices under that regulation, and the 
putneedars, who had been dispossessed, were 
restored with mesne profits to be paid by 
the purchaser during the time they were 
out of possession. Thereafter the zemindar 
brought a suit against the putneedars under 
Act X of 1859, which then applied tothe 
case, to recover arrears of rents which had 
accrued before and during the time they 
were out of possession. The High Court 
held that the suit was barred by s. 32, 
Act X of 1859. This finding was reversed 
by their Lordships and it was held that 
the cause of action accrued at the date of 
the decree reversing the auction-sale, and 
the suit having been brought within three 
' years of the date of the decree, the time 
had not by Act XIV of 1859 run out. It 
seems to me to be clear from the judgment 
that in that case their Lordships, on the 
facts before them, held tnat the cause of 
action arose, and the right to sue accrued, 
upon the sale being set aside, and there is 
nothing in the judgment even remotely 
suggesting that the law as laid down in the 
Limitation Act can be departed from or 
disregarded. The case arose under Act X 
of 1859. After setting out the facts, their 
Lordships proceeded to consider that Act, 
and the case went on upon the question, 
when the cause of action to recover the 
rents in the circumstances existing in that’ 
case” accrued, and the decision merely 
explained the expression .tyear in which 
arrears fell due under Act °X of 1859.” 
Their Lordships were of opinion that upon 
a fair construction of s, 32 of that Act, the 
time had not begun to run until the sale 
was set aside, and that upon the setting 
aside of the sale and restoration of the pro- 
perty to the lessees, they took back the 
estate subject to the obligation to pay the 
rent, and the arrears must be deemed to 
have become due in the years in which the 
restoration took place.” Their Lordships also 
held that, on the facts, the zamindar was 
in the position of a person whose claim had 
(8)12M I A 244; 2 Suther 73; 2 Sar, 424,11 WR 5; 
2 Bom. L R 10 (P O), 
-+Page of 12 M. I A.—[Ed] 
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been satisfied and had therefore nothing to 
sue for until it was found that theye was 
no payment, in other words, until the pay- 
ment made was adjudged judicially to be 
void. This last observation seems to me— 
and J say so in all humility—itbat in the 
circumstances of the case a new cause of 
action accrued tothe zamindar.. 

This case was considered by the Privy 
Council in Hurro Pershad Roy v. Gopal 
Das Dutt (9) where Sir Robert P. Collier 
speaks of the case as an exception rather 
apparent than real. Then after stating 
the facts, his Lordship observed as follows 
(p. 85*): 

“Tt is clear, that until the sale had been finally 
set aside, she," 7. e. the plaintiff, ‘was in the posi- 
tion of a person whose claim had been satisfied, 
and that her suit might have been successfully 
met by the plea to that effect’. In other words, the 
effect of the judgment of this Board is, that in 
the peculiar circumstances, the putnidar having 
recovered possession together with mesne profits, it 
was equitable that he should pay the amount of 
rent which was in arrear; but that amount of rent 
did not accrue until the sale of the patni had been 
set aside, and therefcre until that time the statute 
could not run,” 

Ranee Surno Moyee v. Shooshee Mokhee 
Baimonia (8) was again ccnsidered in 
Raja Rangayya Appa Rao Bahadur v, 
Bobba Sriramulu (10). This case shows 
that the date when the rent becomes 
due may vary. Tha case in Ranee 
Surno Moyee v. Shooshee Mokhee Burmonia 
(8) was considered by Sir Arthur Wilson 
(p. 207): 

“as an example of a suit for rent, governed by a 
law of limitation substantially the same as that 
now before their Lordships in which the date at 
which the rent becama due was held to be an 
entirefy different date from the close of the period 
in respect of which that rent was paid.” 

The effect therefore of the decision, in 
my opinion, apart from the question of the 
construction of the Act in question is that 
the right to sue is revived, or rather a new 
cause of action accrues, when the claim has 
chee been satisfied, but the satisfaction has 
failed as the result of a decree between the 
parties, and this is well put by Mitra in 
his Commentary on the Limitaticn Act, 
Edn. 6, Vol. 1, at pp. 307 and 303, in the 
words following: 

“The right to bring an action may arise on various 
events; but it has always been held that (in the 
absence of an express provision) limitation runs 
from the earliest time at which an action could,be 
brought. The right’ to sue, however, has been held 


(JII A 82; 9 O 255; 4 Sar. 363; 12 O L R 129 
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0 be revived by reason of a previous satisfaction 
«of the claim being nullified by a decree between 
‘the parties, Time begins to run when the cause of 
-action first accrues, but when the claim is satis- 
fied by a sale of the debtor's property or by an 
agreement to sell his property, the right to sue is 
suspended; and so long as the satisfaction of the 
claim is not rendered nugatory by the sale or the 
agreement being declared by a decree to be void, 
the plaintiff is precluded from bringing a suit, and 
the defendant may allege that he is absolved from 
all liability. But when sucha decree is passed, it 
brings about a new state of things, and gives the 
plaintiff a fresh cause of action.” 

' The next case is Basso Kuar v. Lala 
‘Dhum Singh (11). The facts were that a 
debtor agreed to convey his property to 
his creditor, part of the price way to be 
set off against the debt due by him and 
the balance was to be paid incash A 
conveyance was executed, but sa dispute 
arose as to whether it was executed in 
conformity with the contract. The debtor 
brought a suit for specific performance 
of the agreement. The suit was decreed by 
the Subordinate Judge but was dismissed 
by the High Court. Thereafter the creditor 
sued to enforce the debt and the debtor 
raised the plea of limitation. Their Lord- 
ships of the Judicial Committee considered 
the matter from two points of view, namely 
according to the terms of the Contract 
Act, IX of 1872, and also according to the 
terms of the Limitation Act, XV of 1877; 
and it washeld that the case came within 
the principle of s. 65, Contract Act, which 
provides that: 

“When an agreement is discovered to be void, or 
when a contract becomes void, any person who 
has received any advantage under such agreement 
or contract is bound to restore it, or to make com- 
pensation for it, to the person from whom he 
received it.” 

Alternatively their Lordships held that 
the suit fell within Art. 97 and that three 
years would run from the date of the failure 
of the consideration which also was the 
date ofthe dismissal. So that this was a 
case where it was held that afresh cause 
of action had accrued in the circumstances 
of the case in favour of the plaintiff, and, 
secondly, that the suit was within time 
under Art. 97, Limitation Act. Certain 
observations made in that case are relied 
upon. There are as follows (p. 2184), i 

“Barumal might have sued for his debt, but the 
utmost benefit that could have come to him from 
Buch a suit would have been to have it suspended 
or retained in Court till after tHe decision of the 
; < Specific performance suit. Dhum Singh's 
defence . . must have prevailed if the suit were 
heard while the decsee of 1881 still stood unrevers- 


PO 19 I A 211; 11 A47; 5 Sar. 280; 12 Ind, Jur. 450 
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ed. It would be an inconvenient state of the law if 
it were found necessary . . to institute a . : 
vain litigation under peril of losing his property if 
he does not. And it would bea lamentable etate of 
the law if it were found that a debtor, who for 
years has been insisting that his creditor shall 
take payment ina particular mode can, when it is 
decided that he cannot enforce that mode, turn 
round and say thatthe lapse of time has relieved 
him from paying at all.” 

In my opinion, these observations must 
be read in the light of the context, and 
mereiy indicate thatin the circumstances 
the creditor had no remedy available to 
him inthe meantime. Ifthe general re- 
marks are taken as laying down a general 
principle or as laying dowa anew rule of 
limitation or of exclusion of time outside 
the provisions of the Act, thenit seems to 
me they arein direct conflict with some 
other decisions of the Privy’ Council to 
which I shall presently advert. 

The next case,is Baijnath Sahai v. Ramgut 
Singh (12). The facts in that case were 
that a sale was confirmed by the Collector 
in 1882 and it was upheld in appeal 
by the Commissioner. There was an appeal 
to the Board of Revenue, and in 1882, 
the Board set aside both these orders. 
On an application for refund, it was dis- 
covered that the Board had no jurisdiction 
to admit the appeal from the decision of 
the Collector, and so they discharged their 
order in 1886. [n 1887 the landlord brought 
a suit, which was clearly more than a year 
after the order contirming the sale. Article 
12, Limitation Act, applied, and the case 
turned upon the construction of the ex- 
pression ‘‘when the sale becomes absolute” 
in the third column of that Art. 12. It 
was held that the sale had not become 
absolute until the decision of the Board of 
Revenue was given. The ratio decidendi of 
that case seems to me that when parties 
were litigating in the Revenue Courts as 
to whether the sale should be confirmed 
or not until that question was decided, 
it could not be said that the sale had 
become absolute, and this. is how their 
Lordships put it (p. 785*): 

“Their Lordsips are of opinion that there was 
no final, conclusive and definitive order confirm- 
ing the sale, while the question whether the sale 
should be confirmed was ia litigation, or until the 
order of the Commiesioner of January 25, 1884, 
became definitive and operative by the final judg- 
ment of the Board of Revenue on August 21, 1586, 
or (in other words) that for, the purposa of the law 


of limitation there was no final or definitive con~ 
firmation of the sale until that date.” 


They further on say (p. 736%) : 

“It cannot be said in the opinion of their Lord. 
(12) 23 C 175; 23 I A 45; 7 Sar. 1 (P O). 
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ships whenthe parties were litigating before the 
Revenue Oourts as to whether the sale should be 
confirmed or not, because that was the object of 
*the litigation before the Revenue Courts, that the 
sale had become either final or conclusive.” 


It is difficult in my opinion to hold that 
in this case the provisions of s. 9, Limitation 
Act, were ignored or that a new rale of sus- 
pension not covered by s. 14, Limitation 
Act, was propounded. I may also refer 
here to another decision of their Lordships 


in Chandramani v. Anarjam Bibi (13), 
where the headenote is as follows: 
“In construing the meaning of the words ‘when 


the sale becomes absolute’ in Art, 180, Limitation 
Act, 1908, regard must be had not only tothe provi- 
sions of O. XXI, r. 92, Civil Procedure Code, 1508, 
but also to the other material Sections and Orders 
of the Code, including those in O. XLIII, r. 1 (j) of 
the Oode, which relate to appeals from orders made 
under O. AKI, r.92. Therefore where an appeal is 
preferred against an order of the executing Oourt 
disallowing an application to set aside an execution 
sale under O. XXI, r. 94, the sale will not become 
absolute within the meaning of Art. 180, Limitation 
Act, unlil the disposal cf the appeal, even though the 
executing Court mayin the meanwhile have con- 
firmed the sale under O. XXI,r 92: and in such a 
case the terminus a quo for the purposes of that 
Article would be the date of disposal of the appeal, 
and not thedate of the confirmation of sale by the 
executing Court. i l 

The nest case referred tois Nrityamoni 
Dassi v Lakhan Chandra Sen (14) confirm- 
ing tLe decision in Lakhan Chunder Sen 
v Madhusudan Sen (15). The facts were 
as follows: 

In 1872, a Hindu died intestate leaving 
three sons, R. M, M M. and O. L. ©. L. died 
in 1881. On January 15, 1892, M. M. and 
the sons of O.L. were dispossessed of their 
share in certain property, In 1896 the sons 
of G. L. instituted a suit against B. M. and 
M. M. for possession and account, and in 
1597 on the death of B. M. and M. M. their 
sons wereebrought on the record. The sons’ 
of M. M. supported the séns of O. L, and an 
issue was raised as between the co-defen- 
dants as to whether *the sons of M. M, were 
entitled to, a certain share. A decree dated 
April 28, 1903, was passed in favour of 


the plaintiff, afd it was further declared ° 


that the defendants, the sons of M. M. were 
entitled to the share they claimed. The 
sons of B.M. appealed. On February 22, 


(13) 36 Bom. L R 717; 150 Ind. Oas. 11; AI R 1934 
P O 134; 61 0945; 61 I A 248; 6 R P O 157;383 OW N 
901; 67 ML J 79; 40L W 65; 590 L J 547; (1934) M 
WN 165; (1934) AL J618; il OWN 1213; 36P L R 
289 (P 0). 
(14) 430 660; 36 Ind. Oas. 299; A I R 1916 P O 96; 20 
M L T 362,14 A LJ 1083; 18 Bom. L R418 31 M LJ 
804; 88 A 562; (1916) 2 MW N 655; 25 OL J 1; 19 
009290; 1PL W 122;40 LJ 84 LW 538; 4831 A 
269 (P 0). ; 
(15) 350 209; TO LJ 59,12 OWN 326, 
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1904, the Appeal Court confirmed the decre® 
in favour of the plaintiffs, and set “aside 
the decree so far as it related to the son8 
of M. M, Theroupon, on November 14, 
1904, the sons of M. M. instituted the pre- 
sent suit against the sons of O. L. and of B. M. 
for possession, partition and accounts. 

It was held that limitation had begun 
to run but that it remained in suspense 
whilst the plaintiffs were bona fide litigat- 
ing for their rights in a Court of justice. 
The Calcutta High Court, in its judgment, 
had observed that it had grave doubts if 
the case came unders. 14, Limitation Act, 
but they held that the cause of action was 
suspended, relying upon the cases in Pran- 
nath Ray Chowdhury v. Rookea Begam (7) 
and Ranee Surno Moyee v. Shooshee Mokhee 
Burmonia (8) to the effect that Courts of 
justice should relieve parties against in- 
justice occasioned by its own action at the 
instance of the party against which relief is 
claimed in a later suit. Although the 
Privy Council agreed generally with the 
reasons given by the Calcutta High Court 
overruling the plea of limitation, it seems 
to be doubtful if the theory of suspension 
propunded by the Calcutta High Court was 
accepted by them and that is clear from 
the reasons which their Lordships of the 
Privy Council have given in their judgment, 
Thus, at p. 663*, they observe as follows : 

“Limitation would no doubt run against them 
from that time, But if would equally without 
doubt remain in suspense whilst the plaintifs were 
bona fide litigating for their rights in a Court of 
justice. They had in the suit of 1896 before 
Henderson, J. associated themselves with the plain- 
tiffs in that action, and had asked for an adjudica- 
tion in those proceedings of their rights. A distinct 
issue was framed in respect of their claim, to which 
no objection seems to have been made by the 
appellant Nrityamoni; and the learned Judge who 


decided the case pronounced, with reference to their 
prayer, the following order... .” 

Then at p. 664*, their Lordships observe 
as follows : 

“It was an effective decree madé by a competent 


Court, and was capable of being enforced until set 
aside.” 


From the facts set out above, it is clear 
that the suit, though in form a suit in 
ejectment, was in substance asuit of the 
nature of a partition suit. Toe plaintiffs 
though they were defendants, claimed their 
share. An issue was raised, without apy 
objection, to that effect, and a decree was 
made in their favour. The decree was varied 
in appeal, relegating the, plaintiffs to a 
separate suit. It was pointed out by the 
Privy Council that all that was necessary 
in the earlier suit was to transpose the 
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defendants as plaintiffs. In the peculiar 
circumstacces of the case, their Lordships 
held that the period during which the 
plaintiffs were bona fide litigating to enforce 
their rights, and had obtained an effective 
decree in their favour, should be deducted. 
It is not my province to criticize this deci- 
son, but it may be pointed out that Mitra 
in his work on Limitation has doubted the 
‘correctness of it, and Sadasiva Ayyar, J. ia 
Muthu Korakkai Chetty v. Madar Ammal 
(16) observed that it is difficult to re- 
concile this decision with the decisions 
of their Lordships in Soni Ram v. Kanhaiya 
Lal (17) and in Mani Singh v. Nawab 
Bahadur of Murshidabad (18). It seems 
to me, however, that their Lordships treated 
the case as coming either under s. 14, 
Limitation Act, or within the principle of 
satisfaction laid down in Ranee Surno Moyee 
v. Shooshee.Mokhee Burmonia (8). I also 
venture to think that there is another way 
-of looking at this decision. It seems to 
me that, npoa the facts of that case, their 
Lordships held that a fresh cause of action 
arose when the plaintiff was deprived of 
the decree which he had obtained in 
regard to his share of the property. One 
thing, however, is clear that there is no- 
thing in the case to support the contention 
that a new rule of exclusion of time or 
suspension of time not sanctioned by the 
Limitation Act was laid down. 

The next case is Hem Chunder Choudhry 
v Kali Prosunno Bhaduri (19). This was 
a peculiar case, and the facts shortly were 
that in 1890 a suit was brought against 
certain talukdars claiming to eohance the 
rent and to recover rent at an enhanced 
rate for a particular year. The first claim 
was allowed but the second claim was 
rejected upon the ground that it was pre- 
mature. Five years thereafter the plaintiff 
brought a suit to recover, inter alia, rent 
at the enhanced rate for the same year, 
The Subordinate Judge held that this claim 
was barred by res judicata, In appeal, the. 
High Court did not accept this view but 
held that it was barred by limitation, 


(16) 43 M 185; 54 Ind. Cas, 66; A I R 1920 Mad. 1; 
as ML J 1; 26 ML T 459; 14 L W 487; (1920) M W 
(17) 35 A 227;19 Ind. Oas. 291; 401A 74: 13M LT 
487; 17 OW Nt05;11A LJ 389; (1913) M WN 470; 
17 KK L J 488; 15 Bom. LR 489; 25 M L J131 


). 
(18) 46 O 694; 50 Ind. Cas. 202; A I R 1918 P C 180; 
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Their Lordships of the Privy Oouncil held 
that there was no bar of limitation. They 
observed as follows (p. 181": 


“In the opinion of their Lordships the proceed- 
ings in the earlier suit stayed the operation ofthe 
law of limitation; and as the appellant claimed 
the arrears of 1298 in that suit, but his claim was 
then disallowed as premature, he is now entitled 
to the benefit of the decree for enhancement and 
to recover the arrears at the enhanced rate.” 

It seems to me therefore that their Lord- 
ships held that the case was governed by 
s. 14, Limitation Act. There is nothing in 
the judgment which would justify a depar- 
ture from the provision of the statute. 
The next case is Nagendra Nath Dey v. 
Suresh Chandra Dey (20). The case was 
under Art. 182, cl. 2. The only question 
in this case was whether it fell within the 
meaning of cl.2 in col. 3 of Art. 182 of 
the Act. Sir Dinshah Mulla observed 
(p. 10697): 

"If the there years are to be calculated, as the 
respondents contend, from the date of the decree 
of the Subordinate Judge, viz, June 24, 1920, the 
application was manifestly out of time; it was 
Within time if the critical date is that of the decres 
of the High Courtof August 24, 1922, and the 
decision of this question depends on whether 
Madan Mohan's appeal which was dismissed on 
the latter date was an appeal within the meaning 
of cl. 2 in col. 3 of the Article cited above.” 

Their Lordships held that the suit was 
saved as an appeal was made, although the 
appeal was irregular. At pp. 1070 and 10717 
Sir Dinshah Mulla observed as follows: 

“The fixation of periods of limitation must 
always be to some extent arbitrary, and may 
frequently result in hardship. But in construing 
such provisions equitable considerations are out of 
place, and the strict grammatical meaning of the 
words is, their Lordships think, the only safe guide.” 

The next case is Soni Ram v. Kanhaiya 
Lal (17). The facts were these: The 
appellant in 1907 instituted a suit for the 


-redemption of a usufructuarg mortgage 


made in 1842. Fo 1566 and 1867 the 
widow and daughter respectively of the 
mortgagee executed deeds of sale of the 
mortgagee interest which acknowledged 
the existence of tke mortgage. For the 
period between 1883 and “1598 there was 
under these deeds of sale a junction of 
the mortgagor and mortgagee interests in 
one person. The defendants to the suit 
were the sons of the mortgagee’s daughter 
above referred to and the question was 
whether time which had begun to run 
(20) 34 Bom. L R 1055; t37 Ind Oas, 529: AI R 1932 
P Ò 165; 60 C 1; 59 I A283, Ind. Rul (1932)P O 195; 
36 C W N 803; (1932) AL J 643; 55 O LJ 428, 33 P L 
R 621; 36 L W7,9 0 W N G81; (1932) M W N 817; 63 
M Lid 329 (P 0). 
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from the date of the mortgage continued 
to run during the period between 1:83 
ang 1098, when there was fusion between 
the interest of the mortgagor and the 
mortgagee in one and the same person. 
Their Lordships answered the question in 
the afirmative and observed (p. 85%): 

‘There is nothing in Act XV of 1877 which 
would justify this Board in holding that, once 
that period of limitation had begun to run in this 
case, it could be suspended. Their Lordships con- 
sider that if they were to hold that, by reason of 
the fusion of interests between 1883 and 1898, the 
period of limitation was suspended, they would— 
this not being a suit to which the Proviso to s. 9, 
of Act XV of 1877 applies—be deciding contrary to 
the express enactment of that section ‘that when 
once time has begun to run, no subsequent dis- 
ability or inability to sue stops ‘it. ” 

The next case is Mani Singh v. Nawab 
Bahadur of Murshidabad (18). The facts 
were these: On July 30, the appellant was 
declared to be a disqualified proprietor, 
and her estate was taken charge of by the 
Court of Wards under Bengal Act IK of 
1879. By a deed of transfer dated June 7; 
1890, part of the estate was sold by the 
Collector as manager to the father and 
predecessor in-title of the respondent, and 
the purchaser obtained possession on 
April 80, 1591. On August 1, 1911, the Court 
of Wards withdrew irom the management 
of the estate. In a suit brought by the 
appellant on May 12, 1812, to recover 
possession of the portion sold, their Lord- 
ships held that before the transfer and 
until tue respondent acquired Possession, 
the estate was in possession of the appel- 
Jant notwithstanding it was in the charge 
of the Court of Wards : limitation therefore 
Tan against her not from the- release of the 
estate from management by the Court of 
Wards, but from the date when the respon- 
dent qbtained possession .adversely to the 
appellant, and the suit consequently became 
barred after twelve years of such adverse 
possession. The first part of the judgment 
dealt with the construction of certain pro- 
visions of the Court of Wards Act. Their 
Lordships held that although the estate 
was in charge of the Court of Wards, stili 
on the construction of the Act it must be 
deemed to be in charge of the plaintiff, or 
his ancestor. On the question of limitation 
their Lordships observed as follows (p. 6997): 

“The Limitation Act, it 1s true, recognizes and 
enumerates certain conditichs as legal disabilities 
entitling the persons affected by them to an 
extended period of limitation. But the plaintiff's 
disqualification under s. 6 (a), Court of Wards Act, 
18 not one of them, nor has any case been made, 
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which could suspend or modify the ordinary law of 
limitation as applicable to this case.” 

The argument in the case was that fhe 
property being in charge of the Oourt of 
Wards, there was a disability within the 
meaning of s. 9, Limitation Act. This argu- 
Ment was rejected by the Privy Council, 
and if was pointed outthat the disability 
wus not provided for inthe Act. The next 
care is Venkatadri Appa Rao v. Partha- 
saratht Appa Rao (2)). The facts cere: 
In 1916 suits were instituted to recover 
legacies bequeathed by a testatrix who had 
died in 1899. The will provided that the 
legacies were to be paid out of a fund in 
Court; the fund would have come under 
the control of the testatrix only if and 
when a suit which she had brought to 
recover an estate was successful. The suit, 
which was pending at the death of the- 
testalrix, was continued by her representa- 
tives; it failed in both Courts of this 
country, but succeeded in 1913 upon appeal - 
to the Privy Council. It was not until after 
the decision of 1913 that anyone had pos- 
session or control of the fund of which . 
the legacies were directed to be paid. It 
was held by the Privy Council that the 
suit was not barred by limitation under 
Art. 123, as was argued, since the legacy 
did not hecome “payable” within the mean- 
ing of Art. 123 until the executor, or other 
person liable to pay it, had in his hands 
money out of which it could be paid; also 
because it was to be inferred from the 
terms of the will, and the circumstances in 
which it was made, that the intention of 
the testatrix was that the legacies were not 
to be paid until the suit had been finally 
determined. The case merely explains the 
meaning of the words ‘‘when the legacy or 
‘share becomes payable,” in col. 3 of Art. 
123. Tnese are all the Privy Oouncil deci- 
sions bearing on the question now under 
discussion. 

I shall now briefly notice three Indian 
decisions which have been referred to in 
the course of the arguments. The first is 
Muthu Korakkat Chetty v. Madar Ammal 
(16). This was a Full Bench decision and 
it is clear from the judgment that the 
majority of the Judges rejected the argu- 
ment that a new rule of exclusion of time 
on equitable considerations was laid down 
by the Privy Council in some of the deci- 
sions to which [have referred. Sadasiva 
Ayyar, J., however, definitely daid down the 

(21) 52 I A 214; 87 Ind. Oas. 324; A I R1925P 0 
105; 48 M 312; 23 A L-J 261;48 MLJ 627; LR6A 
(P C) 82; 27 Bom. L R 823;3 Pat, L R208; (1925) M W 
N 441; 29 O W N 989 (P O) f 
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‘roposition which is insisted upon on 
pawohalf sof the appellant before us, but the 
mwbservations made by the learned Judge 
prere disapproved of and the opinion expresse 

sd by the majority of J udges followed in a 

ater Full Bench decision in Tripura 

5 

sun daramma v. Abdul Khadar (22). The 

ext case is Sarat Kamini Dasi v. 

Nagendra Nath Pal (23) There Mukerji, J. 
mas reviewed most of the Privy Council 

lecisions and observed that (p. 73*). 

“eae. there is no scope for the application of any 

principles of | equity in the administering of the 
bela of limitation, that in point of fact the 

udicial Committee has not, however, much the 

anguage used by their Lordships in some of the 
Wa ecisions may suggest the same, laid down any such 

~“Tinciple as being of universal applicability ..” 


— The last case is that in Ram Charan 
Sahu y, Mata Prasad (24). In this case 
also it was held that the period of limitation 
cannot be suspended onceit has begun to 
run unless that suspension is one which is 

maprovided for in the Limitation Act. 

Upon a careful consideration of the vari- 
ous decisions to which I have referred, it 
mscems to me that Soni Ram v. Kanhaiya 

Lal (17) and Mani Singh v. Nawab Bahadur 

-of Murshidabad (18) as also the three 
Indian decisions referred to above, clearly 
‘suggest that it is by the Limitation Act 
that all questi:ns of limitation must be 
decided and it is not permissible to any 
Court to travel beyond the provisions of 
the Limitation Act. In other words, when 
time has begun to ran owing to a right 
to sue having arisen or acerned to a person 
not under any legal disability, any sub- 
sequent disability or inability to sue is not 
a ground of exemption from the operation 
of the ordinary rule of limitation save as 
provided by the statute. That is, when 
once a period of limitation has begun to 
Tun, it would not be suspended for any 
reasons other than those specified in the 
Act itself In Nagendra Nath Dey v. 
Suresh Chandrd Dey (20) their Lordships 
of the Privy Council observed that in 
construing the Limitation Act, equitable 
considérations are out of place. The 
other cases have proceeded upon the 
facts therein, and the only consistent prin- 
ciple that can be drawn from them is that 
laid down by Mitra in the passage cited 


. + 
(22) 56 M 490; 143 Ind. Cas. 1; A I R 1933 Mad. 418; 
84 M L J 664; Ind. Rul. (1933) Mad, 274; 37 L W 607; 
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above. The principle is that, where a 
claim is satisfied either by agreement of 
parties or by a decree of the Court, and if 
the satisfaction or the decree is set aside 
subsequently in a judicial proceeding, then a 
new cause of action will arise, in respect of 
which the claimant will either get a fresh 
period of limitation provided for in the 
Act or the cause of action will be revived 
and he will be entitled to deduction of the 
time occupied in the proceedings resulting 
in the annulment of the satisfaction or the 
setting aside of the prior decree. ‘This 
seems to me to be the principle underlying 
the decisions in Ranee Surno Moyee v. 
Shooshee Mokhee Burmonia (8) and Nritya- 
mont Dassi v. Lakhan Chandra Sen (14). 
The decisions in Prannath Roy Chowdhury 
v. Rookea Begum (7, Ranee Surno Moyee 
v. Shooshee Mokhee Burmonia (8), Batj- 
nath Sahai v. Ramgut Singh (12), Chandra- 
mani v. Anarjan Bibi (13), Nagendra Nath 
Dey v. Suresh Chandra Dey (20) and 
Venkatadri Appa Rao v. Parthasartht Appa 
Rao (21), merely turned upon a proper 
construction of the words in col. 3 ofthe 
relative Articles, or merely stated what in 
the circumstances of the particular case the 
cause of action was. The decisions in 
Ranee Surno Moyee v. Shooshee Mokhee 
Burmonia (8), Basso Koer v. Lala Daum 
Singh (11) and Nrityamoni Dasi v. Lakham 
Chandra Sen (14), were based upon 
the ground thatin the circumstances there 
proved to exist a new cause cf action had 
arisen in favour of the plaintiff. But. no 
decision, I venture to think, has gone the 
length of laying down a new rule of limit- 
ation not covered by the Limitation Act, or 
saying that in deciding questions of 
limitation it is permissible to a Qourt to 
go sometimes outside the specific provisions 
of the Act. In my opinion, it is difficult 
to hold that, apart ‘from the provisions of 
the Limitation” Act, any principle can 
legitimately be invoked to add to or sap: 
plement the provisions of the Limitation 
Act. I must therefore reject this contention. 

The last contention is that the possession 
of the defendant had not become adverse 
by reason of the decree in Suit No. 588 of 
1920. The facts to which I have referred 
clearly prove that the possession of Datta- 
traya was adverse against Bhimabai, who 
then represented the estate and for some 
time against Narayan on his adoption, and 
time began to run first against Bhimabai 
and thereafter against Narayan even before 
the death of Dattatraya. Since February 
1920, the possession of the defendant was 
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adverse against Narayan and time began to 
run against Narayan, at any rate from 
March 1920, when he attained majority. 
The suit was filed more than twelve years 
from that date and therefore is clearly 
barred. But Mr. Desai says that the defen- 
dant’s possession ceased to be adverse when 
first the temporary injunction was issued, 
and in any case from the time when the 
final decree was made in the old suit. His 
argument is first that it was under the 
temporary injunction which was subse- 
quently confirmed, and thereafter under the 
decree in the old suit, that the defendant 
Was in possession ; and secondly, that he 
held the estate as heir of Dattatraya, and 
therefore in a limited capacity and that 
such qualified possession cannot be adverse. 
He further says that it was only after the 
decision of the Privy Council that the de- 
fendant began to hold the property ad- 
versely as a trespasser. l have endeavour: 
ed to appreciate the argument, but I confess 
withcut success. The argument clearly 
ignores what is the essence of adverse 
possession. Adverse possession is explained 
in a passage often referred to in the Courts 
in this country in the case in Bejoy Chunder 
Banerjee v. Kally Prosonno Mookerjee (25), 
by Markby, J., in these words (p. 329*) : 

“By adverse possession I understand to be meant 
possession by a person holding the land, on hie own 
behalf, of some person other than the true owner, 
the true owner having a right to immediate posses- 
sion, If by this adverse possession the statute is 
set running and it continues to run for twelve 
years, then the title of the true owner is extin- 


guished and the person in possession becomes the 
owner. 


The result of the Privy Oouncil decision 
is that the plaintiff was the owner of the 
property in suit from the year 1919 when 
he was, adopted. The defendant was, in 
possession of it to tke plaintiff's exclusion 
and to his knowledge since March 1920. 
That is clear from an ‘application made by 
the plaintiff himself to the District Deputy 
Collector on March 15, 1820, within about 
a week after his attaining majority. Thais 
application and the other proceedings in the 
case show that both Bhimabai and Narayan 
knew that the defendant was in exclusive 
possession adversely against them. The 
possession then being adverse from the year 
1930, in any case, unless it is shown that 
time which had begun to run had ceased to 
run, or he was holding derivatively, or by 
leave and license, or permissively, from the 
plaintiff, the possession of the defendant 


_ (25) 4 O 327. 
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would be an ouster of the plaintiff, the true 
owner, and time would begin to run, It i 

true that the possession did not ther 

ripen. But if time began to run unde» 
s. 9, it is difficult to hold that his pos 

session would not be adverse, because 

until the decision of the Privy Counci 

he claimed to hold the property as al 

heir of Dattatraya and he is now claimin pom 
to hold it as ə trespasser. Throughou 

the whole period the defendant claimed te 
hold and was in possession of the propert 
in his own right as against the plaintif 

who was the true owner, and the fact tha 

his claim to hold the property was unfound: 

ed seems to me to be immaterial. 

The argument that the defendant was 
in possession of the property under the 
orders of the Court is also untenable. The 
plaintiffs (i. e. defendant in this case. 
case in Suit No. 588 of 1920 was thar 
he was in possession of the property 
from 1920, and that Narayan anda 
Bhimabai were threatening to take pos 


session by furce or fraud or by inducements 


held out to tenants and he came to the 
Court to ask the Court to give him æ 
declaration that he was in lawful possession» 
of the property, and toconfirm his possession, 
It is wrong, in my opinion, to say that he 
went into possession of the property unde 
the decree in Suit No. 588 of 1920. There 
is no evidence to show that he took 
possession of any property under the decree 
of the Court in that suit. Allthat happened. 
as the result of the decree in Suit No. 988,, 
was that hia possession was recognized 
by the Oourt. No doubt, in the events» 
that happened, and having regard to the» 
Privy Council decision, the Court wasm 
wrong in confirming him in his possession. 
But even so, the possession, which was» 
adverse before the suit, is nonetheless 
adverse. Merely because a wrong order 
was made by the Court by which his pos- 
session was recognized, even though that 
possession was wrongful having regard 
to the Privy Council decision, I am unable 
to see why the possession ceased to be 
wrongful right up to the time of the 
present guit, 

The point really to note is that the 
true owner, the plaintiff in the present suit, 
was kept out of the property and out 
of the enjoyment thereof for more than 
twelve years, and if the possession was 
adverse before the suit, in my opinion, it 
did not cease to be adverse because 
the decree of the first Court in the old 
suit. The question as to the effect of 
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à decree made in such cases was considered 
by their Lordships of the Privy Council in 
Subbaiya Pandaromv. Mahammad Mustapha 
Marcayar (26). The facts there were that 
the appellant was a {rustee under a register- 
ed deed executed by his grandfather in 
1890 endowing a chatram with immovable 
Property. In 1898 respondent No il 
purchased part of the property at a sale 
in execution of a decree against the appel- 
lant’s father, the then trustee, for debts 
incurred by him; the purchaser and the oiher 
respondents, who claimed under him, had 
been in possession since that date. In 
1904, in suit in which respondent No. 1 was 
a defendant, the appellant obtained a 
decree declaring the validity of the 
trust. In 1913, the appellant sued the 
respondents for possession of the purchased 
property. It was held that the suit was 
barred under either Art. 134 or Art. 144, 
Limitation Act, 1908, Sch. I; the decree 
merely emphasized the fact that the 
purchaser's possession was adverse. This is 
what their Lordships say (p. 756*): 

“It follows, therefore, that possession during his 
life is not adverse, and that upon his death the 
succeeding trustee would be at liberty to institute 
proceedings to recover the estate, and the statute 
would only run against him as from the time when 
he assumed the office. Such an argument has no 
relation to the case where, as here, property has 

een acquired under anexecution sale and possession 
retained throughout. Their Lordships are, therefore, 


of opinion that this suit is barred either under 
Art. 134 or Art, 144, Sch. I, Limitation Act." 


In the same volume there is a decision of 
the Madras High Oourt, Singaravelu 
Mudaliar v. Chokkalinga Mudaliar (27), 
where it was held that a judgment of a 
Court declaring that a party in possession of 
immovable property has no title to it has 
not the effect of interrupting the continuity 
of his adverse possession as against the 
“real owner. In my opinion this seems to 
me to be applicable to the facts of this 
case. I may also refer to the case in 
Maharaja of Faridkot v, Shiv Ram (28), in 
this connection. ‘Lhis seems tome to bea 
stronger case, and shows thateven if in the 
old suit Narayan had been declared to be 
the owner of the property and entitled to 


(26) 46 M751; 74 Ind, Cas 492; A I R 1923P O 175; 
501A 295; 21A LJ 730; 45M UJ 588; 25 Bom, LR 
1275; 18 L W y03; (1924) M W N 65; 280 WN 493; 
2 Pat. L R 10i; 33 M LT 385; 40 C L J 20 
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(27) 46 M 525; 70 Ind. Oas. 994; A I R 1923 Mad. 
88; 43 M LJ 737; 18 LW 5li; 34 M LT 298; (1922) 
M W N 676 


(28) 18 L 255; 172 Ind. Oas, 259; A I R 1937 Lah. 
602; 39 P LR 951; 10 R L 292. 


- *Page of 46 M,—[Hd] 
+ 


, defendant, 


KABAYAN sirasi v, GURUNATuGOUDA (BOM,}. 195 


possession, but the possession of Guru- 
nathgouda was adverse before the suit and 
if no steps were taken by Narayan to asser 
his right to possession of the property, tne 
adverse possession of Gurunathgouda would 
not have ceased to be adverse and time 
would begin to run when Gurunathgouda 
went into possession of the property iaitial- 
ly. One other point remains to be noticed. 
Mr. Desai says that but for the interfer- 
ence of the defendant in bringing the Suit 
No. 588 his client would have succeeded in 
obtaining possession from the tenants and 
that the pleadings in that case support this 
contention. L do not think that this last 
contention is correct. All that the plaintiff 
alleged in his plaint was that he appre- 
hended that Bhimabai and Narayan would 
obstruct him in the enjoyment of his pro- 
perty and may obtain possession of it. Nor 
does the evidence in the case show that 
Bhimabai and Narayan would have suc- 
ceeded in obtaining Possession of the pro- 
perty if Gurunathgouda had not brought 
the suit. Narayan undoubtedly attempted 
to prove this case in the present suit and 
relied upon a number of rent notes for that 
purpose. ‘These rent notes were not proved 
and not a single tenant was examined The 
learned Judge was right in treating them as 
nothing more than mere paper transactions. 

This is all that is necessary to be said in 
this suit, but as the case is likely to go 
further, we would like to record our find- 
ings on the only other remaining question 
as to mesne profits. The first dispute is 
whether the plaintiff would, if successful, 
be entitled to mesne profits for three years 
prior to the suit under Art. 109, or for six 
years prior to the suit under Art. 120, as 
Mr. Desai argues. The learned Judge held 
‘that the case comes under Art. 109, and we 
agree with this view. There is no reason 
to goto Art. 120, when there is a specitic 
Article applichble, as Art. 109 is. The next 
question is whether the Jud: paid by the 
and which has been allowed 
in his favour by the learned Judge, was 
Rs, 1,000 a year, as the plaintiff argues. 
Mr, Thakor says—and rightly says—that 
there is no evidence to show what the exact 
amount of the judi was, except of course 
the plaintiff's owa statement. According to 
a rough and ready calculation ‘made by the 
Judge, he held that the defendant ought to 
get credit for Rs. 3,750 for three years. 
Mr. Desai is prepared to give credit tor 
Rs. 1,500 for three years. Mr. ‘Tuakor says 
that from the amount allowed therefor 
Rs. 750, ought to be deducted, and according 
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to him the figure would be Rs. 9,094, sub- 
eject tothe determination of the question 
as to whether the learned Judge was right 
in holding that the defendant would be 
entitled toa further deduction of Rs. 2,400, 
being the maintenance payable to Bhimabai 
for three years. -As to this last question, 
the learned Counsel for the respondent 
stated this morning that in view of certain 
evidence which was put before him, he was 
not prepared to resist the claim made 
regarding the sum of Rs. 2,400 in respect of 
maintenance to Bhimabai. But he stated 
that if the Court was going to disallow it 
against the respondents, 1t should be subject 
to this condition that the respondents 
should not be called upon to pay the amount 
twice over, in other words, that Bhimabai 
should make no claim against him in res- 
pect of the amount, and as Bhimabai isa 
party to this suit, he suggested that his 
client’s position should be safeguarded in 
that respect, If, therefore, we have to record 
a finding on tbis question, the finding 
would be that the plaintiff would be en- 
titled to a sum of Rs. 9,094, on Bhimabai’s 
giving an undertaking not to proceed against 
the respondents to the extent of Rs. 2,400 
in respect of her claim to maintenance under 
an order made by this Court in the appeal 
from the order of the trial Court granting a 
tempcrary injunction in the first suit to 
which I have referred. No other dispute 
on the question of mesne profits is raised 
by Mr. Desai. 

This leaves Appeal No. 69 of 1937, which 
is filed along with this appeal, and the 
Revisional Application No. 131 of 1937. The 
appeal arises out of an application made 
by the appellants to the lower Court for 
restitution under ss.+144 and 15], Civil 


Procedure Code. The application was ree. 


jected by the leasned Judge. Against that 
order Appeal No. 69is filed, and by way 
of caution, the Revisional Application 
No. 131 of 4937 is also filed. Very little 
need be said on this appeal. The principle 
being one of restitution, Narayan having 
succeeded in Suit No. 588 of 1920 as the 
result of the decision of the Privy Council, 
he was entitled to be restored to the position 
in which he was before the decree made 
by the trial Court jn that suit. But before 
the decree of the trial Court, Narayan was 
not in possession, nor did the Privy 
Council award possession of the property 
specifically to him nor remove Gurunath- 
gouda from the possession he had before 
the suit. It is, therefore, difficult to see 
how Narayan can get possession of the 
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property under s. 144, Civil Procedure 
ode. In these circumstances I think 
the learned Judge was right in rejecting 
the application. In the result, therefore, 
the two appeals fail and must be dismissed 
with costs. The revisional application must 
be dismissed. Theorder of costs should 
be in favour of respondent No. 1 only. I 
started inthis case with a gcod deal of 
sympathy for this unfortunate appellant 
and Iregret the result. This is a hard 
case, but as it had been said, hard cases 
should not be allowed to make bad law 
and, in my Opinion, the law is entirely on 
the side cf the respondent. Whether 
s. 14 or s. 15, Limitation Act, should be 
enlarged so as to cover cases of this 
nature, is a quéstion entirely fcr the Legis- 
lature, but one thing at least is clear. As 


‘cbserved by Mitra in his work on Limi- 


tation (Edn. 6) at p. £79: 

“There isno peculiar equity in overriding limita- 
tion and so long as there isno legal impediment to 
the pursuit of the right by filing a plaint or by 
applying to execute a decree, no time can be 
excluded.” 

That, 1 thick, in the circumsiances of 
the case, is the position in this suit. Civil 
Application No. 30 of 1938 for additional 
evidence is dismissed with costs in favour 
of respondent No, | only. 

N. J. Wadia, J.—Plaintifi No. 1 had 
alleged in the plaint that Baimabai, his 
adoptive mother, had been associated with 
Tungawa in the management of the 
properties till the collusive award decree 
between the latter and the defendant 
on February 23, 1920, that even after that 
some ofthe tenanis had attorned to the 
plaintiffs and others had expressed their 
willingness to do so, and that the plaintiffs 
would have been in peaceful possession 
of the suit property but for the interim 
injunction granted to the defendant on 
November 25, 1920, in Suit No. 588 of 1920. 
Asa result of these allegations Issues Nos. 
2,3 and 4 had been framed by the trial 
Court, but these issues were subsequently 
given up by the plaintiffs, and it must 
therefore, be held that the plaintiffs 
were not in possession of any part of the 
suit property at least from February 24, 
1920, the date of the award decree, In 
fact the evidence shows that plaintiff 
No. 1 and his adoptive mother had not 
been in possession of any portion of the 
property at any time after plaintiff No. 1’s 
adoption on September 17, 1919. The 
cause of action must, therefore, be held to 
have accrued to the plaintifis on February 


6, 1920, when Dattatraya died, or at the 
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latest on March 5, 1920 when plaintiff 
Nol attained majority. Limitation, there- 
fore, began torun against the plaintiffs 
from thatdate. It was clearly open to the 
Plaintiffs to file a suit for possession any 
time after that date up to November 25, 
1920, atleast. Section 9, Limitation Act, 
provides that when once time has begun 
to run, no subsequent disability or in- 
ability to sue stops it, anditisin order 
to avoid the difficulty created by this 
section that very strenuous efforts 
have been made by the plaintiffs to show 
that limitation did not really begin to run 
against them till the date of the Privy 
Oouncil decision, that is, November 4, 
1932, or till the date on which the defen- 
dant filed suit No. 588 of 1920, that is 
November 25, 1920, from either of which 
dates the present suit would be in time. 
The appellants, however, have failed to 
show how it could possibly be held that 
limitation did not run against them from 
February 6, 1920, or March 5, 1920. On 
the. admissions made by the plaintiffs with 
regard to Issues Nos. 2, 3 and 4 the only 
finding with regard to possession which 
the Oourt could come to was that from 
that date till November 25, 1920, the 
plaintifis were not in possession. 

The argument that the plaintiffs could 
have obtained possession by persuading 
the tenanis to attorn tothem, had it not 
been for the injunction granted to the 
defendant on November 25, 1920, can 
hardly be taken seriously. On the death 
of Dattatraya, plaintiff No. 1, as the adopt- 
ed scn of Jiwangouda andthe sole 
surviving member of the joint family, 
. was clearly entitled to possession of all 
the properties, and if, as is now admitted, 
he was cut of possession and the defendant 
was in possession of the properties and 
resisted his claim, his cause of action clearly 
accrued on | Vattatraya’s death. The 
possession of the defendant which was 
adverse tothe plaintiffs from that date 
continued to be adverse right through 
till the date on which the present suit was 
filed. That possession was not based on 
the decree which was made in Suit No. 588 
of 1920 on April 8, 1925. In that suit the 
defendant had merely asked for a declara- 
tidn and injunction. He “was actually in 
possession and the possession continued as 
it was before the suit had been filed. 
Limitation, thefefore, began to run against 
the plaintiffs more than 12 years before 
the filing cf the present suit, and the only 
question js whether the appellants have 


,are entitled 


NARAYAN JIVAII v. GURUNATHGOUDA (BOM) 197 . 


succeeded in showing that they are 
entitled on any ground to deduct 
from this period the time which was taken, 
by Suit No. 588 of 1920. 

Three grounds have been urged before 
us in support of the contention that the 
plaintiffs were entitled to have this period 
deducted. It was argued, firstly, that under 
s. 15, Limitation Act, the time taken by 
this suit should be deducted because by 
the temporary injunction which was issued 
by the Court against the plaintiffs on the 
very date on which that suit was filed, 
November 25, 1920, and which was con- 
firmed on February 6, 1922, and by the 
final decree in that suit on April 8, 1935, 
the plaintiffs were prevented from filing a 
euit for possession against the defendant. 
Neither the terms of the plaint in that 
suit nor the terms of the temporary 
injunction which was granted, nor the 
terms of the final order made are, in my 
opinion, capable of the interpretation 
which the appellants seek to put upon 
them. The plaintiff in that suit (the 
present defendant) had stated that he was 
in possession of the properties and that 
the defendants were trying to obtain 
possession of the lands from the tenants 
by threats and persuasion, and the injuac- 
tion he asked for was to restrain the 
defendants (the present plaintifie) from 
obstructing the plaintiff cr his tenants 
from being peacefully in possession of the 
properties. Tae decree directed the de- 
fendants not to deprive Gurunath of the 
possessicn of the property and not to 
cause obstruction to him in any way in 
taking the crops. It further ordered the 
defendants not to accept or recover rents 
from the tenants. There is nothing in this 
‘which, in my opinion, can “be said to 
prevent the filing of a suit by the plaintiffs 
to recover possession. Section 15, Limita- 
tion Act, cannot therefore help the 
appellants. Their contention that they 
. to the benefit of s. 14, 
Limitation Act, is even less tenable. Ap- 
pellant No. 1 and his adoptive mother 
were defendants in the earlier suit and it 
cannot be said that they were ‘‘prosecut- 
ing” that suit, nor can it be said that 
their contention in that suit failed “from 
defect of jurisdiction in the Court, or 
other cause of a like mature.” No conten- 
tion with regard to possession was put 
forward by appellant No. 1 or his adoptive 
mother in that suit. The fact that such 
a contention by way of counterclaim 
would not have been allowed by the 
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Oourt is no sufficient reason for allowing Judicial Committee in Nagendra Nath 
the appellants to contend that it should Deyv.Sures Chandra Dey (20), seems tome 
ke held that they had made such a to bean effective answer to this contention. 
claim even though it was not actually It was held by thier Lordships in that case 
made. It is no doubt unfortunate that that equitable considerations are out of 
s. 14, Limitation Act, dces rot give toa place in the construction of the statute 
plaintiff who is defending a proceeding in of limitation, and the strict grammatical 
an earlier suit founded upon the same meaning of the section must be given effect 
cause of action the advantage which it to, The decisions of the Judicial Commits 
confers upon a plaintiff who has been tee which have been relied on in this appeal 
prosecuting such a suit. But the language and on former occasions in support of the 
of the section as it stands seems clearly to contention that equitable consideration are 
confer the benefit of the section only on a sufficient to justify exceptions being made 
plaintiff who had prosecuted the earlier to the provisions of s. 9, other than those 
Buit as plaintiffs ; vide Somshi Kharswami which are provided by the Act itself are 
V. Shitappa (3). principally those in Prannath Roy Chow- 

Both in this Oourt and in the lower dhury v. Rookea Begam ‘7), Ranee urno 
Court, a very strenuous attempt has been Moyee v. Shooshee Mokhee Burmonia (8), 
made to show that even if the plaintifs Basso Koer v, Lala Dhum Singh (11) 
were not entitled to the benefit of either and Nrityamont Dasi v. Lakhan Chan- 
s. 14 ors. 15, Limitation Act, they were dra Sen (14). The question, whether 
entitled on equitable grounds to deduct the decision in these cases and certain 
the time occupied by them in defending others which have been referred to lay 
Suit No. 588 of 1920 and in prosecuting down any general proposition such as is 
the appeals which they filed against the invoked by the appellants, has been con- 
decree in that suit to the High Court and sidered on more than one occasion by vari- 
to the Privy Council. It has been argued ous High Couris, and it has been consis- 
that the cause of action in that suit and tentiy held that none of these cases justify 
in the present suit was basedon plaintiff an inference that any general principle, 
No. T's adoption and that adoption having providing for exceptions on equitable 
been held in the suit of 1990 not tohave grounds being made tothe provisions of 
been proved, it would have been futile for s. 9 Limitation Act, has ever been laid 
plaintiff No.1 to contend after the decree down by their Lordships of the Privy Coun- 
in that suit that he was entitled to pos- cil. Prannath’s case (7), turned on the 
session of the property; that such liti- language of s.14 of Bengal Regulation LI 
gation, even if he had started it, would of 1793 andit was held thas certain facts 
have been a vain litigation, and’ that he proved in that.case were good and sufficient 
could not be expected to start such liti- cause within the meaning of s. 14 of that 
gation merely in order to safeguard his Regulatien so as to save limitation. Rance 
rights and to prevent the bar of limitation Surno Moyee v. Shooshee Mokhee Bur monia 
operating against him. The Limitation. (8). which has been principally relied on in 
Act itself ‘provides certain 6xceptions to the present appeal as an instance of an 
the general Principle laid down in s. 9 exception on equitable grounds tothe pro- 
that when time hag once: begun to run, sions of the Limitation Act, has been ex- 
no subsequent disability or inability tosue plained in subsequent decisions of the Judi- 
can stop it, and there is nothing in the cial Committee in Hurro Pershad Roy v. 
Act which would justify one in holding that * Gopal Das Dutt (9) and Raja Rangayya 
exceptions to s.9 could be created other Appa Rao Bahadur v. Bobba Sriramulu 
than those laid down in the Act itself, (10), as being an exception which is 

Certain rulings of the Judicial Com- rather apparent than real. It was pointed 
mittee have been relied on in support of out in the judgment in Hurro Pershad Roy 
the contention thatin a case such as this, v. Gopal Das Dutt (9) thatthe effect of the 
in which it would have been either im. judgment in Ranee Surno Moyee v. Shooshee 


possible or inconvenient for the plaintiffs Mckhee Burronid (8), was that (p. 85*) : 4 
to file a suit for pdéssession when there 


as a decree agai i : “under the peculiar ciroumstances, the patnidar 
a tion hih” a a which the having recovered possession together with mesne 
EOE! A was taa basis of plaintiff profits, it was equitable that he should pay the amount 
No. 1s claim for possession had been held of rent which wasin arrear; but that amount of 
not proved, there must be a suspension of 


the bar of limitation. The decision of the *Fage of 9 L.A. —|Ed]. - 
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ent did not accrue until the sale of the putni had 
e6n set aside, and, therefore, until that time the 
~atatute could not run.” 


Basso Koer v. Lala Dhum Singh (11), was 
miecided by the Judicial Committee under 
=, 65, Contract Act, read with s. 97, Limi- 

ation Act, and there was no question in 
“4 of any suspension of limitation after it 
lad once begun toran. Nrityamont Dassi 
mw. Lakhan Chandra Sen (14), was somewhat 
moeculiar. The High Court of Oaleutta in 
hat case Sarat Kamini Dasi v. Nagendra 
Nath Pal (23), thought that it was doubtful 
whether the case fell under s. 14, Limita- 
Mion Act, but held that the decree which 
the plaintifis had obtained in the previous 
masuit as co-defendants was susceptible of 
execution so long as it stood undischarged, 
and it was not open to the plaintiffs to 
institute afresh suit to attain the very 
object which they had already attained, and 
that solong as that decree was undischarged, 
the plaintiffs’ right to recover the property 
was suspended and they were entitled to 
a deduction of this period. Their Lordships 
of the Judicial Committee in discussing 
the question of limitation merely said that 
they agresd generally with the reasons 
given by the Appellate Court (High Court) 
for overruling the plea of limitation ; but 
they added that (p. 4284) : 
“ if the property belonged in fact to Surat Kumari, 
and was held by her all along in her own right, as 
has been the defendants’ contention throughout the 
various stages of this long-drawa litigation in India, 
obviously no quastion of limitation arises ;......° 

None of these cases, therefore, supports 
the appellant's contention that an excep- 
tion to s 9, Limitation Act, can he made 
on any grounds otherthan those which are 
covered by ss.14 and 15. The question 
was considered by a Full Bench of the 
Madras High Court in Muthu Korakkat 
Chet'y v. Madar Ammal (16) and again by 
‘another Full Bench of the same Court in 
Tripura Sundaramma v. Abdul Khadar 
(22), Ib was algo considered by the Alah- 
abad High Court in Ram Charan Sahu V. 
Mata Prasad (24). In all these cases the 
conclusion arrived at was that there is no 
decision of the Judicial Committee which 
can be said to have laid down any. princi- 
ple that an exception on grounds other than 
those which are provided by the Limitation 
Act itself should be made to the provisions 
of that. Act. I agree, therefore, that the 
view taken by the lower Court that the 
appellant's claim is barred by limitation is 
correct. i 

It is unfortunate in the extreme that 


*Page 18 Bom, L. R,—[Ed}, 


after appellant No. 1 has succeeded at the 
end of a very protracted litigation in 
establishing his title tothe property as the 
adopted son of Jiwangounda, his claim to 
possession of the property should fail on the 
ground of limitation. But the position is 
one for which he is himself responsible. 

I have nothing to add on the other 
points raised in the appeal. I agree with 
the view which my learned brother has 
taken with regard to the claim to mesne 
profits. The appeal, in my opinion, fails 
and must be dismissed with costs. [ agree 
also that the appeal in the application for 
restitution must be dismissed with costs. 


8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1865 of 1936 
June 28, 1938 
Sen, d. 
BIMAL KUMAR HUI AND ANOTIER— 
APPELLANTS 
versus 
Srimatt PURNIMA DASI AND ANOTUER~— 
RESPONDENTS 

Bengal Tenancy Acti VIII of 1°85), 8. 26-F— 
Proceedings are in nature of suit—Provisions of 
Civil Procedure Code (Act V of 19083,0. XXXII, T. 3, 
apply—Vendee minor—Guardian ad litem essential— 
Order in pre-emption proceedings declared null and 
void in suit by minor~—Pre-emptors appealing— 
Appellate Court, if can direct lower Court to 
revive proceeuing on giving opportunity io appellants 
of getting minor properly represented, ae; 

By virtue of the provisions of s.141, Civil Pro- 
eedure Code, and s. 143 (2), Bengal Tenancy Act, 
the provisions of O. XXXII, r. 3, Civil Procedure 
Code, apply to proceedings under s. 76-F, Bengal 
Tenanċy Act, which are in the nature of suits. In 
a suit, if the vendee be a minor, the appointment 
of a guardian ad litem is mandatory and a decree 
passed in asuit against a minor where no guardian 
is’ appointed is a nullity, Monmohint Das v. 
Behari Lal (1) and Chundi Churn Law v. Abbas Ali 
Bhuya (2), relied on. i 

Where in the suit By the minor the order in the 
pre-emption suit is declared null and void, and 
the pre-emptor goes in appeal, the Appellate Court 
has no jurisdiction to direct the lower Oourt to 
Wvive the pre-emption proceedings*after giving an 
opportunity to the appellant of getting the minor 
properly represented. Monmohinz Das v. Behari Lal 
(1) and Mukti Devi v. Manorama Devt (3), distin- 
guished. 

O. A, from the appellate decree of the 
District Judge, Midnapore, dated June 20, 
1936. 

Mr. Gopendra Natk Das and Lala 
Hemanta Kumar, for the Appellants. 

Mr. Rama Prosad Mukherjea, for the Res: 
pondents. a 

Judgment.—The point for decision in 
this appeal is fairly simple. The plaintif- 
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respondent is’a minor. On April 21, 1934, 
she purchased a certain jama frem the pro~ 
forma defendant No, 3. -The principal 
defendants Nog. 1 and 2, who are the 
appellants before this Court, were the land- 
lords of this tenancy. After her purchase 
the plaintiff took the usual steps under 
s 26-0, Bengal Tenancy Act. The land- 
lords then applied under s. 26-F, Bengal 
Tenancy Act, for pre-emption and gave 
notice to the plaintiff. The plaintiff did not 
appear in the pre-emption proceedings and 
the Court passed an order granting the 
appellants’ prayer fcr pre-emption. This 
order was passed on February 16, 1935. 
The plaintiff then raised the present suit. 
She alleged that she was a minor on the 
date of the pre-emption preceedings under 
s. 26-F, Bengal Tenancy Act, and that she 
was not represented in those proceedings 
by any guardian. She claimed that the 
order of pre-emption was null and void and 
that her rights in the property were not 
affected by the order passed in those pro: 
ceedings. She prayed for a declaration of 
her title and for khas possession. There 
were two further allegations that the notice 
which should have been served cn her had 
been fraudulently suppressed and that the 
deposits required io be made by the land- 
lords under s. 26-F, Bengal Tenancy Act, 
had not been made. These last two allega- 
tions need not be ecnsidered now as {hey 
have been decided against the plaintiff in 
both the Courts below and they have been 
abandoned here. Both Courts have held, 
however, that the order granting the land- 
lords prayer for preemption is null and 
void inasmuch as the plaintiff was a minor 
when the pre-emption proceedings had been 
instituted and inasmuch as no guardian 
‘was appointed for her therein. On thoge 
grounds the suit has been decreed; and 
defendants Nos. l and 2 appeal. 

That the plaintitf was a minor at the time 
of the pre-emption prcceedings is now 
admitted. It is also admitted that no guar; 
dian was appointed on her behalf in these 
proceedings. The question for determina: 
tion is whether in the circumstances mene 
tioned above the order for pre emption is 
a nullity. In my opinion, there can be only 
one answer to this question and that ia that 
the order is a nullity. By virtue of the 
provisions of s. 141: Civil Procedure Code, 
and s. 143 (2), Bengal Tenancy Act, 
the provisions of O. XXXI, r. 3, Civil 
Procedure Code, would apply to proceed- 
ings under s. 2C-F, Bengal Tenancy Act, 
which are in the nature of suits. In a suit, 
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if the defendant be.a minor, the appoint 
ment of a guardian ad litem 18 mangatory 
and a decree passed in a suit against * 
minor where no guardian is appointed 16 + 
nullity. Authority for this proposition 1 
hardly necessary, but if authority be needed 
I would refer to the case in Monmohint Da 
v. Behari Lal (1), and to the case in Chun d 
Churn Law v Abbas Ali Bhuya (2) which tt 
relied upon for other reasons by the appel 
lants ihemselves. In the pre-emption pro 
ceedings, the plaintiff of this suit wat 
in the position of a defendant and she 
being a minor aud not represented by £ 
guardian in the proceedings the order foj 
pre-emption is a nullity and not binding 
on her. ; 


Learned Advocate for the appellants 
seeks to meet this position in two ways. 
First he says that the plaintiff is estopped 
from raising the question of her minority 
ag she represented herself to be a major 
both in the kobala whereby she purchased 
the property and in the notice of her pur- 
chase issued under s. 26 (c), Bengal Ten- 
ancy Act. The short answer to this argu- 
ment is that the plaintiff did not make any 
such representation. In the kobala there 
is no statement that she is a major nor 18 
there any such atatement in the notice. All 
ihat can be said is that the plaintiff did 
not proclaim the fact that she was a minor, 
There is no duly upon the minor to make 
apy such declaration and 1t cannot be said 
that there has been any misrepresentation 
or concealment amounting to a musrepre- 
sentation. It is unnecessary therefore for 
me to deal with cases cited by the learned 
Advocate for the appellant to illustrate the 
effects of misrepresentation made by a 
minor regarding her minority. Further 
these cases dealt with misrepresentations 
made by a minor to a person’ with whom 
the minor was entering Into a contract. 
Here the plaintiff was not entering into any 
contract with the appellants. 


The next argument of the learned Advocate 
forthe appellant is that the pre-emption 
proceedings were not void ab iniito and 
that they should be revived in order that 
the appellants may now be given an oppor- 
tunity of getting the minor properly re- 
presented by 2 guardian. In support, of 
this argument, two cases have been placed 
before me; they are Monmohint Das v. Be- 


e 
1) 40 OW N 1135; 166 Ind. Cas. 415; AIR 1936 
one 421: 63 O 1227; 9 R O 516; 64 C L J 497. 
(2) 37 O WN 1170; 149 Ind. Oas. 1140; A IR 1934 
Cal, 213; ¿80 L J 93; 6 R 0715, 
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hari Lal, (1) at p. 1140* and Mukti Devi v. 
Manorama Devi, (3). Neither of these cases 
håve any application to the present svit. 
In the first case, it was decided that where 
in a subsequent suit a decree passed against 
a minor is declared null and veid on the 
ground that the minor was not represented 
by a guardian ad litem, the Court which 
decided the first suit has jurisdiction to 
revive it ag against the minors. This decision 
was given in an appeal from a decree 
passed by the Court which had decided the 
present suit after reviving the fresh suit. 
In the second case an order of pre-emption 
was passed by a Court against a minor 
opposite party of whom no guardian ad litem 
had been appointed. Against this order 
a motion was taken to this Court. This 
Court in discharging the order of pre- 
emption remanded the proceedings to the 
lower Court so that the proceedings may 
be continued after a proper guardian was 
appointed. The present matter is neither 
an appeal nor a motion from a decree or 
order passed against an unrepresented 
minor. There is no motion before me 
against any order passed by the Oourt 
which granted the prayer for pre-emption 
and I have no jurisdiction to give any 
directions to that Court. Ifthe appellants 
be so advised they may move that Court in 
apprcpriate proceedings and then come to 
this Court if they feel aggrieved by any 
order passed. At present lam only consi- 
dering the effect of the order passed in the 
pre-emption proceedings upon the rights of 
the plaintiff and my opinion is that the 
order is of no effect. I accordingly uphold 
the decision of the lower Appellate Court and 
dismiss this appeal with costs. Leave to 
appeal under the Letters Patent is refused. 
D. Appeal dismissed, , 


(3) 40 O W N 1211; 169 Ind. Oas. 862; A IR 1936 
490; I L R (1937) 1 Oal 194; 630 L J 566;10 RC 
4 s 
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MADRAS HIGH COURT 
Civil Revision Petition No. 997 of 1936 
April 26, 1938 
MADHAVAN NAIR AND ABDUR RAHMAN, dd. 
NAMA NAGAY Y A— PETITIONER 
versts 
KALLE NARASAYYA— RESPONDENT. 
Limitation Act (IX of 1908), s. 21—Guardian de 
facto~Acknowledgment by —Limitation, if saved, 
A de facto guardian cannot be considered to be 
a lawful guardian within the meaning of s. 21, 
Limitation Act, for the purpose of acknowledging 


NAMA NAGAYYS V. KALLE NARASAYYA (MADR.) 


201 


a debt to keep it alive against the minor,” Tirap- 
payya v. Ramaswamt (1), overruled, Ramaswamy 
Pillai v. Kasinatha Iyer (2), followed, Gita Prosad 
Singh v. RaghoSingh (4), explained. 

C. R.P. from tae decree of the Distnict 
Munsif, Prodattur, dated March 25, 1936, 

Order of Reference 

Venkataramana Rao, J—The ques- 
tion raised in this civil revision petition 
is one of importance. It is this: whether 
an acknowledgment of Hability by a de 
facto guardian of a minor would be a valid 
acknowledgment on his behalf under s. 19, 
Limitation Act, i.e, whether an acknow- 
ledgment by a de facto guardian would be 
an acknowledgment by a lawful guardian 
within the meaning of s. 21, Limitation 
Act. In Tirappayya v. Ramaswami (1) 
Bakewell, J. seems to have taken the view 
that a de facio guardian can be a lawful 
guardian within the meaning of s. 21. This 
view was expressly dissented from in 
Ramaswamy Pillai v. Kasinatha Iyer (2) by 
Kumaraswami Sastri and Curgenven, JJ., 
butit isurged before mo that the observation 
therein is only obiter because the learned 
Judges also held that the de facto guardian 
had no authority to acknowledge the debt 
because the amount due under the bond in 
question in that case could have been paid 
out of the income and there was no necessity 
to keep the debt alive. Mr. Ramaswami 
Ayyar has brought to my notice the deci- 
sion in Bireswar Mukerjee v. Ambika 
Charan Bhattarcharjee (3), which takes the 
same view; but a different view appears 
to have been taken in the Patna High 
Court which is in consonance with the 
view of Bakewell, J. As the question is 
of frequent recurrence, it is desirable that 
there should be a decisive ruling of a 
Bench on this point and I, therefore, refer 
this civil revision petition for disposal by a 
Bench. . š 

(Ia pursuance of the above Order of 
Reference, the Coust delivered the follow- 
ing Judgment). 

Mr. N. Vasudeva Rao, for the Petitioner. 

Messrs. V. Ramaswamy Iyer and V. 
Seshadri, for the Respondent. 

Madhavan Nair, J.—The plaintiff is 
the petitioner. In this revision petition we 
are called upon to consider the question 
whether an acknowledgment of a debt 
made by a person described as de facto 


(1) 24 M L J 428;°19 Ind. Cas, 362: 
ws T R 1998 M d. 22 saa ae 
ad, 226; 108 Ind. Cag, 529: 
PA a n as, 529; (1929) 
T 45 O 630; 42 Ind. Oas. 472A IR 1918 Cal 
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guardin of a minor would’ keep the debt 
alive against the minor which would other- 
wise become barred. The de facto guardian 
is the son of the sister of the grandfather of 
the ninor. Section 19, Explo. 2, Limita- 
tion Act, says that an acknowledgment to 
be effective against the person making it 
must be signed “either personally or by 
an agent duly authorized in his behalf.” 
Section 20 requires that effective payment 
must be made by the person liable to pay 
or by his agent duly authorized in this 
behalf. Section 21, Limitation Act, explains 
the expression “agent duly authorized in 
this behalf” and says “in ss. 19, and 20 ‘it’ 
shall include in the case of a person under 
disability his lawful guardian, committee or 
manager, etc.” This sub-section was in- 
troduced because there was a conflict of 
decisions as to whether a guardian of a 
minor was an agent within the meaning of 
ss. 19 and 20. The question we have got 
to consider is whether the de facto guardian 
in the present case is an agent duly 
authorized to acknowledge this debt on be- 
half of the minor. 

It may be stated at once that he is not 
a lawful guardian of the minor under the 
Hindu Law, nor has he been appointed a 
guardian by authority or by a will. The 
learned Counsel for the petitioner in supe 
port of the contention that the de facto 
guardian is lawful guardian relied mainly 
on two decisions, one a decision of this 
Court and another a decision of the Patna 
High Court. The decision of this Court is 
reported in Tirappayya v. Ramaswami (1). 
That isa decision by a single Judge. In 
that case the learned Judge, Bakewell, 1J., 
was of Opinion that a person who is acting 
as lawful guardian, though not legally 
appointed, can, bind the estate for necessary 
purposes and that such a person is a 
lawful guardian within the [meaning of 
s, 21. This decisioneno déub{ supprrts 
the petitioner. The decision in the Patna 
High Court is reported in Gita Prosad 
Singh v. Ragho Singh, 40 Ind. Cas. 809 (4). 
In that case payment of money due under 
a mortgage bond was made by the de facto 
guardian of a minorin order to avoid the 
immediate bringing of a suit on the bond 
against the minor. The question was whe- 
ther the payment made would save the bar 
under s. 20 of the Act. , 

The learned Judge has held that the de 
facto guardian would come within the des- 
cription of the term “lawful guardian” in 
a 40 Ind. Cas, 809; A I R 1917 Pat.510;1P L W 
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s. 21. This also supports the petitioner's 
case. The decision has got to be taken | 
connection with the facts cf the case. Bot 
these cases were considered by a Bench 
of this Court in a decision reported in 
Ramaswamy Pillai v. Kasinatha Iyer (2). 
In that case Kumaraswami Sastri, J. who 
wrote the leading judgment dissented from 
the view of Bakewell, J. in Tirappayya v. 
Ramaswami (|) and explained the circum- 
stances bearing upon the decision in Gita 
Prosad Singh v. Ragho Singh, 40 Ind. 
Cas. 809 (4), In that Patna case Gita Prosad 
Singh v. Ragho Singh, 40 Ind. Cas. 809 (4) the 
person who made the payment was no doubt 
the de facto guardian but the learned Judge 
pointed out that there was nothing tangible 
on the records to show that he was not the 
lawful guardian. Reference is made in the 
judgment to certain suits and orders where 
he was described as guardian and it was 
in such circumstances that the payment 
made by him would be an effective payment. 
Barring these three decisions, no decision 
directly bearing on the question has been 
brought to our notice by the learned Counsel. 
There is a decision of the Calcutta High 
Court reported in Bireswar Mukerjee v. 
Ambika Charan Bhattarcharjee (3) which 
supports the contention of the defendant 
that a de facto guardian cannot be con- 
sidered tobe lawful guardian within the 
meaning of s. 21, Limitation Act. This 
case also has been considered by the 
learned Judges who decided the case 
in Ramaswamy Pillai v. Kasinatha 
Iyer (2). We were referred to a series 
of cases by the learned Counsel for 
the petitioner to show that alienations made 
by de facto guardians under the Hindu 
Law were held valid if they were for the 
benefit of the minor. None of those 
cases have any bearing on the question. 
We are not concerned with the question 
whether the alienation should be binding 
or not. : 

The question we have to consider is 
whether the person described as de facto 
guardian would come within the descrip- 
tion of lawful guardian within the meaning 
of s. 21, Limitation Act. As already stated, 
he is not the natural guardian nor was 
he testamentary guardian. His position 
strictly speaking is only that of an inter- 
meddler of the estate of the minor. No 
doubt he may have been managing the 
estate of the minor and probably he may 
have been managing the estate to the 
advantage of the. minor as well. He 
remains an intermeddler all the same. By 
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a constant course of management, his 
position as that of an intermeddler cannot 
be converted into that of a lawful guardian. 
We accept with great respect the reasoning 
of Kumaraswemi Sastri, J. in Ramaswamy 
Pillai v. Kasinatha Iyer (2), which was 
concurred in by Curgenven, J. For the 
reasons given by the learned Judge we 
hold that a defacto guardian cannot be con- 
sidered to be a lawful guardian within 
the meaning of s. 21 for the purpose of ac- 
knowledging a debt to keep it alive 
against the minor. In our opinion the 
decision in Tirappayya v. Ramaswamr 
(1), does not state the law correctly. As 
the suit debt is therefore barred as it has 
not been acknowledged validly by the 
petitioner’s guardian, the suit was rightly 
dismissed by the lower Court. The civil 
revision petition is dismissed with custs. 


N-D. Petition dismissed., 
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CALCUTTA HIGH COURT 
Civil Rule No. 324 of 1938 
May 19, 1938 
M. C. (ose, J. 
RADHIKA MOHUN KARMAKAR— 
PLAINTIFE-~PETITIONER 
versus 
SURENDRA NATH ACHARJI AND ctanes 

—QOPpposiTsé PARTY 

Civil Procedure Code (Act V of 1908), O. IX, 
r. 13—Summona served on defendant months before 
suit fired for ex parte hearing—Defendant absent 
when case was heard and ex parte decree passed— 
He subsequently appearing and applying for time 
to due statement—Ex parte decree if can be set 
aside. 

A person who neglects his own interest cannot 
expect leniency from the Courts under O. IX, r. 13, 
Civil Procedure Code. 

A defendant was served with summons many 
months before the suit was fixed for ex parte hear- 
ing. On such day he was absent when the suit was 
called out, heard and an ex parte decree was pass- 
ed. He, however, appeared after sometime on the 
same day and applied for time to file a written etate- 
ment : 

Held, that the conduct of the defendant did not, 
show that he was earnest in defending the suit. 
He was not, therefore, entitled to get the decree 
set aside. Haridas Mukherjee v. Bejoy Krishna Das 
, Q), A K. B. Dutt v, Shamshuddin Shah (2), refer- 

red to. 

O. Rule issued from an order of the Court 
of the Munsif, Naogaon (Rajshahi), dated 
February 26, 1938. ‘ 


Mr. Abinash Chandra Ghose, for the 
Petitioner. 

Messrs. Bejoy K. Bhattacharji and Sura jit 
Chandra Lahiri, for the Opposite Party. 

Order.—This is an application under 
s. 115, Civil Procedure Ocde by the 
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plaintiff who on April 15, 1937, brought 
a suit in the Munsif’s Oourt at Naogaon 
against four men of the opposite parties 
for a sum of Rs. 305 due under a pro. 
missory note executed by the opposite 
party No. 2 as the managing partner of 
the firm known as Sniabh Bhandar of 
which the four persons were partners. 
Summonses Were issued on the f: ur persons 
and on the opposite party No. 1 the summons 
were served on May 21,1937. Thereafter 
there was a great delay in serving the- 
summonses upon the other parties. But 
the said summonses having been served, 
the case wastaken up forex parte hearing 
on August 25, 1937. It was heard and 
decreed ex parte. Thereafter opposite 
party No. 1 filed a petition under O. IX, r. 13, 
to set aside the ex parte decree. His ease 
was that he was present on the day when 
the ex parte decree was passed and he 
filed a petition asking for time to file a 
written statement. The office note on it shows 
that it was filed after the case was heard 
ex parte. In his petition under O. IX, 
r. 13 he stated that the petition was filed 
in time but unfortunately it was not filed 
by the office with the record and that is 
how it was missed at the time of the hearing 
of thesuit. The learned Munsif on hearing 
the parties came to the finding - that 
although the defendant did file an appli- 
cation he was late in the matter as the suit 
had already been heard at that time. It ig 
urged by the learned Advocate for the 
petitioner that upon this finding the Court 
of Appeal below ought in law to have 
dismissed the petition of the defendant. 
What the Court did was to be kind and 
syampathetic to the defendant. The Court 
said that the suit was based on a handnote 
which was not signed by the petitioner, 
The petitioner appears to have a*guod 
defence and may be giveD an opportunity of 
being heard.on merits on payment of costs 
of Rs. 6 tothe plaintiff. In this Court an 
affidavit has been putin on behalf of the 
defendant in which he has* stated that the 
summons was not duly served on him. The 
reply is that this defence was not taken 
either in this petition or in the subsequent 
application under O. IK, r. 13. There it 
was urged that he was prevented by suffi- 
cient cause from appearing at the time of 
hearing. ` 

It is urged for the petitioner on the strength 
of the cases, Haridas Mukheriee v. Bejoy 
Krishna Das (1) and K. B, Dutt v, Sham- 

(1) 3t OW N 222; 126 Ind. Oas. 779; AIR 1939 
Oal. 387; Ind, Rul. (1930) Oal. 795, 
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shuddin Shah (2), that 0. IX, r. 13, ought 
to be strictly construed in the interest 
of the party who has come into Court and 
after having served summonses upon all 
defendants has got an ex parte decree 
because the defendants did not choose to 
appear. Unless the defendant had sufficient 
cause for not appearing when the case 
was called on for hearing, the Oourt has 
no jurisdiction to set aside an ex parte 
decree under this Order. Now in the 
present case we must proceed on the ground 
that summons was served many months 
before the date of the ex parte trial and 
even on that date the petition was put in 
only for time to file a writien statement, 
Such conduct does not show that the 
defendant was earnest in defending the 
suit. A person who neglects his own interest 
cannot expect leniency from the Court under 
O. IX, r.13. Further the learned Munsif 
was wrong to set aside the entire decree. 
At most he could have set aside the 
decree only as against the person who 
applied under O. IX, r. 13. The order of 
the learned Munsif is set aside and the 
Rule is made absolute with costs; the 
hearing-fee assessed atone gold mohur. 


5. Rule made absolute. 


(2) 34 O WN 419; 128 Ind. Cas. 94;A IR 1930 
Oal. 488;52 0 L J 524; Ind. Rul. (1931) Oal. 14. 





MADRAS HIGH COURT 
Special Bench 
In the matter of LEGAL PRACTI- 
TIONERS' AOT 
September 12, 1938 
LEACH, O. J., MOOKETT AND ABDUR 
RAHMAN, Jd. 
In the matter of O. PADMANABHA 
AYYANGAR, ADVOCATE, MADRAS 
-— RESPONDENT 

Legal practitioner—Practice of krfowingly filing 
understamped appeals on last day of limitation 
hoping that Court would be persuaded to accept 
deficiency later, condemned—Professional misconduct 
—Held, that charge of misconduct had not been sub- 
stantiated. 

The practice of filing of the memorandum of the appeal 
onthe last day of limitation knowing full well that it 
was understamped and hoping thatthe Court would 
be persuaded to accept the deficiency later is cer- 
tainly not in accordance with the high traditions of 
the legal profession. The High Oourt will not 
tolerate practices of this nature: 

Held, that the charges against the Advocate had 
not been substantiated and that the arrangement 
between him and his client was as stated by the 
advocate. 

The Advocate: General, for the Crown. 

Messrs. V. V. Srinivasa Ayyangar, and 
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S. Panchapagesa Sastri, for the Respond- 
ent. è 

Mr. T. S.Venkatesa Aiyar, for the Bar 
Oouncil. 

Leach, C. J.—The respondent who is 
an Advocase of this Court was charged 
with professional misconduct on a come 
plaint by one Palaniswami Ohetty, who is 
now dead. There were three separate 
charges. The first charge was that the 
respondent was engaged in or about July 
1934, by the complainant to file an appeal 
in this Court and was put in sufficient 
funds for filing it, but that he presented 
the memorandum of appeal with a courte 
fee stamp of only Rs. 50 whereas it 
should have been stamped with court-fee of 
Rs. 142. The second charge was that 
having filed the appeal with a deficient 
court-fee, the respondent made the com- 
Plainant believe that the full court-fee had 
been paid. The third charge was that 
when the memorandum of appeal was 
returned by this Court for re-presentation 
with the proper court-fee. the respondent 
did not representit in time, as he ought 
to have done. The Bar Oouncil Tribunal 
heard the evidence on behalf of the com- 
plainant and therespondent and has pre- 
sented a reportin which it accepts the 
respondent's version of the arrangement 
between him and the complainant, and 
finds that there has been no professional 
misconduct. 

The. complainant's case is this. On or 
about July 26, 1934, he saw the respond. 
ent with a view to filing an appeal from 
a decision of the Subordinate Judge of 
Cuddalore, and that on July 30, the res- 
pondent having accepted his instructions 
he paid to the respondent a sum of — 
Rs. 175 on account of costs of the appeal. 
It is common ground that the stamp and 
the process fees required Rs. 169-90. 
The complainant says that the arrange- 
ment was that the court-fee was to be 


paid out of the Rs. 175. The respondent's 


case isthat out of the Rs. 175 Rs. 100 
was to be kept by him on account of 
his fees, Rs. 50 to be spent on court-fee 
stamps and the balance utilized for other ` 
expenses, He says that as the complainant 
was not in a positionto pay all that was 
required for court-fees and his fees it 
was arranged that the respondent should 
file the appeal stamped to the extent of 
Rs. 50 only and that the * complainant 
should pay the balance when the Oourt 
discovered the deficiency in the court-fee. 
In this Courta memorandum of appeal 
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is received by what is known as the 
receiving section. The officials in this 
department merely enter ina register the 
date cf filing. The memorandum is then 
passed on to another department where 
the stamping is checked. If it is dis- 
covered that there is. a deficiency in the 
stamping the matter is placed before the 
Deputy Registrar, who causes the memo- 
randum to be returned to the Advocate 
who filed it. The arrangement in this 
case was that the memorandum should be 
filed with a stamp of less than the proper 
value and that when the deficiency was 
discovered, the complainant should put 
the respondent in further funds so that 
the deficiency inthe stamping could be 
reclified. This scheme depended for its 
success on the Court not discovering the 
true position. The memorandum of appeal 
was not returned to the respondent until 
September 26, 1934, that is nearly two 
months after it had been filed. 

Subraya Chetti gave evidence in support 
of the allegation that the Rs. 175 was 
paid tothe respondent for the purpose of 
filing the appeal and that the arrangement 
was that he should pay the court-fee out 
of this money. This evidence was not 
accepted and in rejecting it the Tribunal 
relied on the evidence of Mr. V.S. Rama- 
nujachariar, an Advocate practising at 
Cuddalore. According to Mr. Ramanuja- 
chariar, the complainant told him after his 
interview with the respondent that only 
some portion of the court fee had been 
paidand some portion of the Advocate’s 
fee. On hearing this he informed the 
complainant that there would be difficulty 
in obtaining an-.extension of time and 


advised the complainant to send the 
balance as soon as possible. The respond“ 
ent states that when the complainant 


failed tosend the money to make up the 
deficiency in the court-fee, he wrote to him 
several times but the complainant took 
no notice of the letters. The complainant 
denies that he received any letter but it 
is quite clear that the respondent wrote 
to him. Exhibit 1 is a postcard which the 
respondent wrote to the complainant on 
November 15, 1934, and init he referred 
eto the fact that he had written to him on 
October 21, 1934, and dn October 31, 1934, 
asking him to meet him at Tirupapuliyur 
on November 2, 1934, to attend to the 
matter of representing the appeal in 
Court. This postcard, as the endorsement 
by the postal authorities shows, 
refused by the complainant. 


was - 
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We see no reason to take a different 
view of the evidence of Mr. Ramanuja- 
chariar, especially as the respondents 
case is strongly supported by Ex.1. W$ 
agree with the Tribunal thatthe charges 
against the respondent have not been 
substantiated and that the arrangement 
between him and the complainant was as 
stated by the respondent. At ithe same 
time, it is obvious from the respondent's 
own evidence that the filing of the memo- 
randum of the appealon the last day of 
limitation knowing full well that it was 
under-stamped and hoping that the Court 
would be persuaded to accept the defi- 
ciency later is certainly not in accordance 
with the high traditions of the profession 
to which he belongs. Ifthe real facts did 
become known to the Court, it is obvious 
that the Court would not allow the 
deficiency to be paid. Another Advocate 
who had been approached to file the 
appeal on terms similar to the arrange- 
ment accepted by the respondent refused 
to file it and the respondent also should 
have refused to file it unless the full 
amount of the court-fea was first paid. 
We are not now considering whether this 
action of the respondent amounts to pro- 
fessional misconduct. That question is 
not before us. But this Court will not 
tolerate practices of this nature. 

Before I conclude, I will refer to another 
matter, and that is the delay which has 
taken place in the presentation of the 
report. The order constituting the Tribunal 
was passed on April 25, 1936. The report 
was presented on July 27,1938. Including 
the complainant and the respondent, the 
total number of witnesses examined was 
seven and the examinations were not of a 
lengthy nature, The complainant was 
examined on December 10, 1936, Sabraya 
Chetti on February,5, 1937, and another 
witness called by the complainant on 
February 23,1937. There was no further 
examination till August 19, 1937, when 
Mr. Ramanujachariar was examined, and 
the last witness was not examined until 
April 6 of this year. There is no expla- 
nation of the delay. The Oourt trusts that 
in future these matters will be dealt 
with much more speedily. In fairness to 
the respondent a charge of this nature 
should not be hanging over his head for 
more than two years, as has been the case 
here. 1 hope that these remarks will have 
the effect they are intended to have. 

Mockett, J.—I agree. Ionly wish to 
add a word with regard to one matter. My 


206 


Lord the Chief Justice has pointed out the 
undesirability of practitioners lending 
ttemselves to the practice of deliberately 
filing appeals understamped. I wish to 
emphasize cne evil which must inevitably 
arise out of that practice and it is this. On 
the facts in this case there was no reason 
whatever why the appeal should not have 
been filed in time and with the correct 
court-iee. The result probably would have 
been that the Advocate would have been 
asked to draft an affidavit setting out wholly 
false grounds known to him to be untrue 
for not putting the proper stamp-fee, and 
experience unfortunately shows that state- 
ments are included in this class of affidavit 
which have no basis whatever. If the 
proper practice is followed, as I have no 
doubt it is, by many members of the Bar, 
(one Advocate clearly would have nothing 
to do with the arrangement in this case) 
this danger of the Bar being asked de- 
liberately to draft false affidavits will not 
arise. 


Abdur Rahman, J.—I agree. 


N.-8. Order accordingly. 
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First Civil Appeals Nos. 47 and 48 of 193s 
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Mya Bu AND Maoxnegy, JJ. 
REVEREND BROTHER PATRIOK— 
APPELLANT 
vergus 

MAUNG E— RESPONDENT 

Specific Relief Act (I of 1877), s.38—Scope—Court 
if can limit rights of party rescinding contract— 
Other party's right to recover amount paid under 
contract, how exercised—Decree declaring contract to 
be void specifying time within which party avotding 
contract toreturn benefit acquired under contract— 
Failure to re-pay within such time whether results in 
dismissal of suit~Other party tf can execute decree 
on failure of refund. a . 

Where a contract is voidable owing to its being 
induced to be entered by fraud or misrepresentations 
and the person at whose option itis voidable has 
received benefit undar the contract, it cannot be avoid- 
ed by re-payment of a benefit obtained under the con- 
tract, but by the exercise of the option of the aggriev- 
ed party torescind the contract. Hehas tomake re- 
payment because the contractis voided; the contract 
is not voided on condition of his making such repay- 
ment. The Court in passing a decree in a suit by the 
aggrieved party for the rescission of the contract can- 
not limit the rightof the aggrieved party to rescind 
the contract. But it cam enable the other party to 
recover his money, paid under the contract to the 
aggrieved party, by execution of the very decree 
rather than by compelling to bring a suit for its re- 
covery and in making sucha direction for the pay- 
ment of the benefit obtained under the contract, the 
Qourt can specify a time before the expiration of 
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ace the other party cannot proceed to execute the 


Where in a suit by the aggrieved party the Gourt 
passes a decree declaring the contract to be void and 
ordering itto be set aside subject to the aggrieved 
party paying to the other party the money received 
under the contract within certain time, it cannot be 
said that the intention of the Court was that the suit 
should stand dismissed if he fails to make the re- 
quired payment within the specified time. But itcan 
only mean that by virtue of aggrieved persons s:ccess 
in his suit he is bound topay to the other party the 
sum of money within the time of grace allowed, with 
the consequence thaton his failureto make this pay- 
ment not that his suit shall fail altogether butthat 
the other party can proceed to execute the decree “ 
against him for recovering the amount. Sajjadi 
Begam v. Dilawar Hussain (2), Ma Pu Mai v. KoSit 


Tin (3) and Ramaswami Kone v. Sundara Kone (4) 
referred to. 


F. O. As. against an order of the District 
Oourt, Insein, in O. R. Suit No. 4 of 1937, 

Mr. Paget, for the Appellant. 

Messrs, Hay and U Sein Tun Aung, for 
the Respondent. 

Mackney, J.—The plaintiff-respondent, 
Maung E, is the heir to one-third of the 
estate of one Maung Po Ka, deceased. 
There was litigation in respect of this 
estate and Maung E mortgaged to the 
defendant-appellant, the Rev. Brother 
Patrick, his one-third interest; subsequent 
to the mortgage, being in need of further 
money, Maung E obtained Rs. 1,000 from 
the Rev. Brother Patrick on an agreement, 
so he alleged, to assign the preliminary ‘ 
decree which Maung E had obtained for 
partition of the estate, with the condition 
that the Rev. Brotner Patrick should 
recover the said decree within three months 
of the passing of the final decree on repay- 
ment of the original loan and the fresh 
loan with interest. Maung E alleges that 
the true facts of the position were not cor- 
rectly represented to him. He further 
alleged that although the defendant had 
promised to give him a letter containing 
an undertaking to reconvey the said decree 
and the mortgaged properties on payment 
of the mortgage debt, no such letter was 
ever given to him. Accordingly, in Civil 
Suit No. 4 of 1937 of the District Court of 
Insein, Maung, J, as a pauper, sued the 
Rev. Brother Patrick for redemption of his 
one third share in the estate of Maung 
Po Ka, In this suit Maung, E was success- 
ful. The learned District Judge found 
that the conduct of the defendant's 
agent, whereby he obtained the plaintiff's 
assent to the assignment, was  elther 
fraudulent or amounted to misrepresenta- 
tion, and he held that the assignment was 
voiduble under s 19, Oontract Act. He, 
therefore concluded that the assignment 
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must be set aside but only on certain 
terms, having regard to s. 65, Contract 
Act ors. 38, Specific Relief Act. Accord- 
ingly he passed a decree in the following 
terms: 

“The assignment dated July 10, 1936, is declared 
void and set side subject to the plaintiff paying 
the defendant Rs. 1,000 together with interest from 
July 10,1936, to the date of payment, at the rate of 
Re. 1-8-0 per cent. per mensem the rate contracted 
- for under the mortgage) within three months of the 
date of this decree. It is further ordered that, 
subject to theabove-mentioned payment being made, 
the decree or order in Civil Regular Suit No. 5 of 
1935 of this Court dated November 2, 1936, be set 


aside and that the suit be recommenced from that 
stage.” 


lt was also ordered that the plaintiff 
would, subject to the above payment 
being made, also get a preliminary decree 
for redemption of the mortgage dated 
October 24, 1925, in the terms following 
and inthe decree there followed thereupon 
a preliminary redemption decree in the 
ordinary form directing that the 
sum of Rs. 1,619 4-0, being costs of the 
suit, should be paid by the defendant 
Rs. 724-4-0 to the plaintiff and Rs. 895 
to the Collector and it was declared that 
the amount due to the defendant by the 
plaintif was the sumof Rs. 7,273-12-0, 
etc. This amount represented the amount 
due on the mortgage less the Rs. 724-4- 0 
costs payable by the defendant to the 
plaintiff. Time was allowed until March 
2, 1933, for payment into Ovurt of the 
amount found due, on failure of which 
the defendant was declared to be entitled 
to foreclose and obtain a decree for fore- 
closure. It appears to me that not s. 65 
but s. 64, Oontract Act was applicable. 
. The relevant portion of s. 64 reads as 
follows : 

“The party rescinding a voidable contract shall, if 
he has received any benefit thereunder from another 
party to such contract, restore such benefit, 


so far as may be, to the person from whom it was 
received”, 


Section’ 38 of the Specific Relief Act is 
as follows : 

“On adjudging the rescission of a contract, fhe 
Court may require the party to whom such relief 
is granted to make any compensation to the other 
which justice may require.” 

Section 39 of the Act provides that any 
person interested in a contract in writing 
may sue to have it rescinded and such 
rescission may be adjudged by the Oourt 
in certain cases, one of which is where 
the contract is voidable as terminable 
by the plaiftiff. This decree was passed 
on August 30, 1937. In will be observed 
that the period of thtee months would 
lapse on November 30, 1937. On October 
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27, 1937, the Rev. Brother Patrick filed 
an appeal in this Court Civil First Appeal 
No. 139 of 1937, against the decree of the 
District Court. Tois appeal was filed® on 
February 7, 1938. Tue plaintiff had made 
no payment into Court as directed. On 
November 25, 1937, he did apply to the 
District Court for an extensi.n of time. 
This application was, however, withdrawn 
and instead it was prayed that he may be 
allowed to set-off costs payable to him 
against the amount which he had to 
deposit in Court. This application also was 
withdrawn on December 22, 1937. Maung 
E bad also made an application in this 
Gourt in Civil First Appeal No. 1389 of 
1937 on December 6,1937, for an extension 
of time. This application was dismissed 
on January 10,1938; the Oourt observed 
that it was a groundless application and 
seemed to be a misuse of the process of 
the Court, in addition, the Advocate for 
the party making it had not chosen to 
appear. 

On March 10, 1938, Maung E deposited 
in the District Court Rs. 1,300 payable by 
him in the terms ofthe.decree subject to 
objections which might be raised by the 
opposite party. Objections were raised 
but on March 21, 1938, the learned District 
Judge passed orders respecting these 
objections and allowing the application to 
extend time and to permit Maung E to treat 
the deposit made by him on March 
10,as payment made in fulfilment of the 
conditions laid down by the Court in its 
decree dated August 30,1937. The learned 
District Judge held that under s. 151, 
Civil Procedure Code, was entitled to 
make such an order in the interest of 
justice. As a subsidiary justification for 
his order, the learned District Judge observed 
that he was disposed to the viw that 
the decree of the District Court partici- 
pated of the naturéof a decree for specific 
performance and there was sufficient 
authority for holding that, where a decree 
for specific performance was passed, the 
decree was in the nature of a preliminary 
decree and the original Court kept control 
over the action and had full power to 
make any just and necessary orders therein 
including, in appropriate cases the extension 
of the time limited by the decree, The 
Rev. Brother Patrick had also applied to 
the Court for an order absolute declaring 
that Maung E's suit was dismissed on his 
failure to make the deposit within time. 
This application was, of course, dismissed 
by the District Court and Rev. Brother 


|| 

208 
Patrick has néw preferred appeals against 
the order dismissing his application for an 
order absolute and against the order extend- 
ing time for payment by the plaintif- 
respondent of the moneys due under the 
decree. These appeals will be conveniently 
dealt with in the same order. 

At the outset there was some discussion 
as to whether, in fact, an appeal lay from 
such an order as the District Oourt's. 
The question is, however, not of much 
moment. Ifitis regarded as a matter 
arising between the parties to the suit 
relating to the execution, discharge or 
satisfaction of the decree which to some 
respects it certainly does seem to be— 
then an appeal would lie; if, however, 
the action of the Districts Oourt be 
regarded as an amendment of its decree, then 
an application in revision would certainly lie 
under s. 115, Civil Procedure Oode; com- 
pare in this connection Habibullah Gola 
v. Asmoter Khatun (l). Io the course 
of the argument before this Court, consider- 
able attention was given to the question as 
to what was the etfect of the order of this 
Court in Civil First Appeal No. 139 of 
1937 dismissing the appeal as withdrawn. 
On behalf of the appellant, it was contended 
' that such a dismissal was in effect a 
dismissal for default and, therefore, was 
not a decree (s 2 (2), Civil Procedure Code), 
and that, there being no decree of this 
Court in which that of the District Court 
could merge, the decree of the District 
Court remained the effective decree. 
Consequently the period of three months 
grantee by the decree would run from 
the date of the decree of the District Court 
and not from the date of the order of the 
High Court dismissing the appeal. Of 
course, JÊ the decree is executable at all, the 
period of limitation for an application in 
execution will run fram thee date of the 
withdrawal of the appeal (Art. 182 (2), 
Limitation Act). Assuming, however, that 
the decree in the case remains the decree 
of the District Court, it might seem that 
unless an extension cf time for the repay- 
ment of the amount in the decree can be 
given, the decree cannot be executed by 
Maung E. It will be advantageous,therefore, 
first to consider what is the effect of the 
decree and what is the true interpretation 
thereof, 

On behalf of the appellant it is argued 
that the payment of the Rs. 1,000 with interest 
within three months of the date of the decree 


(1) 27 O W N 720; 75 Ind, Oas, 575; AI R 1923 Oal 
$12; 37 OL J 395, 
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was 2 condition precedent to the success 
of the plaintiff in his suit, and on his 
failing to comply with that condition, the 
suit must in effect stand dismissed. If this 
indeed is the correct interpretation of the 
decree, then there can be no doubt that 
it is not only contrary to law but most 
unjust. If it is possible to interpret the 
decree as being in accordance with law, 
such an interpretation must be accepted © 
in preference to an interpretation which 
would convert the decree into an act of 
gross injustice. On ths finding of the 
District Court the plaintiff respondent was 
induced to enter into an agreement, by 
which he assigned his interest to the defen- 
dant-appellant, by fraud or by misrepre- 
sentation. That being so, the contract was 
voidable atthe option of Maung E (s. 19, 
Oontract Act) Maung E obviously exercis- 
ed that option for that was the object 
with which he brought his suit. The 
Court was, therefore, bound to give him 
a decree rescinding the contract. Since 
under s. 64, Contract Act, Maung E was 
bound to restora to the other party any 
benefit which he had received under the 
contract, and since s. 38, Specific Relief 
Act, enables the Court, on adjudging the 
rescission of the contract to require Maung 
E to make compensation to the other 
which justice might require, the Court was 
clearly entitled to require Maung E to 
refund the Rs. 1,000 with interest, which 
he had received on making the assiga- 
ment. What the Court could not do was 
to say that unless Maung E made this 
payment within a certain time, the con- 
tract which had been found voidable at his 
option, and in respect of which he had 
exercised that option became a valid one. 
Such a conclusion would be nothing but 
nonsense. A voidable contract is not voided 
by re-payment of a benefit obtained under 
the contract, but by the exercise of the 
option of the aggrieved party to rescind the 
centract. He has tomake re-payment because 
the contract is voided; the contract is not 
voided on condition of his making such 
re-pay ment. 

The Court could not limit Maung E's 
right to rescind the contract, but if could 
enable the Rev. Brother Patrick to recover . 
his money by execufion of this very decree 
rather than by being compelled to bring a 
suit for its recovery; and in making such a 
direction for the re-payment of the benefit 
obtained by Maung E under the contract, 
the Court could specify a time before the 
expiration of which the Rev Brother Patrick 
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could not procecd to execution of the 
decyee. In my opinion, an examination 


of the decree in the light of these consi- 
derations will show that this is the true 
interpretation to be put upon the decree. 
How otherwise can we explain the failure 
to provide in the decree for the payment 
of court-fees by the plaintiff to the Collec- 
tor in the event of hig suit failing because 
he did not wake the required deposit ? 
How explain the fact that the costs due to 
the Plaintiff have been allowed for the 
calculation of the amount declared due on 
the mortgage? Surely this seems to indi- 
cate that the Court found that the plaintiff 
had been successful in his suit and was 
entitled to costs in any case? To my mind 
there is nothing in the wording of the 
decree to indicate that it was the intention 
of the Court that the plaintiff's suit should 
stand dismissed if he failed to pay the 
amount required under the decree within 
the specified time. This is not a decree in 
the nature of a pre-emption decree which 
directs that the pre-emptor is to have 
possession conditional upon his paying the 
pre-emption money into Court wiihin a 
specified time, and that upon his failure to 
do so the suit shall stand dismissed, wherein 
the Court bas no jurisdiction to extend the 
time and the rights of the pre-emptor come 
into operation only when ke makes this 
payment. In the present case the rights of 
the plaintiff-respondent have been estab- 
lished and their effective operalion is not 
dependent on the plaintiff's making resti- 
bution to the defendant. I would accept the 
oe in Sajjadi Begam v, Dilawar Hussain 


“There is no distinction between a pre-em ption 
decree and any. other decree which embodies 
certain conditions and provides for the suit bein 


ee if those conditions are not con oiad 


as applicable only in cases in which it is. 


lawfal for the Court to make such a provi- 
elon iù its decree, and to my mind it is 
beyond all doubt that the present suit is 
not such a case. 

In Ma Pu Mai v. 
plaintiff-appellants had by a decree of the 
District Court been directed to pay into 
Oourt within one month from the date of 
the decree & cerbain sum and on such 
payment being made defendant No. 3 was 
ordered to convey to them a certain plot 
of paddy land. : The appellants did not pay 


(2) 40 A 579; 47 Ind. Oas. 4: . 
Uo eee nd. Gas. d; AI R 1918 AH. 98; 16 


(3) 3 Bur. L J 163; 85 Ind. Oas. 352; AIR 1924 
Rang, 375. 
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the said sum into Court within the time 
specified: no application had been made 
either to the original or the Appellate Oour} 
for an extension of time. Relying on 
Ramaswami Kone v, Sundara Kone (4) 
the learned Judge who decided the appeal 
held that the pliiutiffs-appellants were not 
entitled to execute the decree as they had 
not applied fcr an extension of time. The 
Judgment in this case as reporied doas 
not indicate what was the nature of the 
suit in the District Court but in the Madras 
case referred to, the decree in question 
was a decree directing, on the plaintiffs 
paying into Court the balance of considera- 
tion Rs. 10 within a month from the date 
of the decree, the defendantis would execute 
a sale deed of the suit land and Bo it was a 
decree in tLe nature of a decree for specific 
performance. In the Madras case the point 
for decision was whether the order of the 
Appellate Court, which simply confirmed 
the decree of the lower Court and dismissed 
the appeal, enlarged the time fixed in the 
original decree; and it was held that it did 
not. 

In the decree which is before us it 
appears to me that the words “subject to 
the plaintif paying the defendant 
Rs. 1,000......within three months of the 
date of this decree" must be read as mean- 
ing “subject to the defendant's rigat to 
have sucn payment made to him after the 
expiration of three months from the date of 
the decree.” That is to say, that it was 
declared not that the plaintiff's suit should’ 
fail. unless he made this payment within 
three months, but that, in virtue of his 
having succeeded in his suit, he was bound 
tə pay to the defendant this sum of money 
within the period of gracz; with t:e coa- 
“sequence that, on his failure so to make 


_ this payment, not that his suit should fail 


altogether, but that the defendant could 
proceed to ex¢écu'ion against him. [n pute 
ting this interpretation upon these words, 


eit does not appear to me that lam in any 


way straining their natural meaning; and 
it is the only interpretation whicn can be 
put upon them which will make the decree 
consonant wilh law. Following on sucha 
payment the plaintifi was also to get a: 
preliminary decree for redemption of the 
mortgage of October 2), 1935. Tous the 
decree in effect gave the defendant an 
extra lien on the property in respect of the - 
amount which the plaintif was required 
to pay him under the decree. 

Under Art. 97, Limitation Act, 

(4) 31M 28; 17M L J 495; 3 M L T 26, 
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Rev. Brother Patrick had three years in 
which to sue for money upon an existing 
consideration which afterwards failed. The 
decree puis him in a better position by 
requiring the plaintifl-respondent to make 
this payment within three-months of the 
date of the decree. On this view, it Was, in 
my opinion, not even necessary to declare 
formally that the time granted to the 
Plaintiff for making the payment in ques- 
tion was extended. On this view it is also 
not necessary to consider whether the 
Oourt had power to make such an exten- 
sion of time or whether the order of this 
Court dismissing Civil First Appeal No. 139 
of 1937 as withdrawn, automatically ex- 
tended the time specified in the decree. It 
has been argued that, inasmuch as the 
defendant-appellant withdrew his appeal 
in this Court against the decree of the 
District Court because he understood that 
there was no need to proceed with it as 
the decree had become ineffective owing to 
the plaintiffs failure to comply with the 
sccndition specified therein, the defendant 
18 not entitled toan extension of time, for 
that wculd inflict injustice on the plaintiff 
who is now no longer able to prosecute an 
appeal. It appears to me that the argument 
is of no weight. The defendant-appellant 
cannot hold the plaintiff-respondent res- 
ponsible for the consequences of his taking 
an erroneous View of his legal position. In 
any case, as I haye shown, there has in 
fact been no extension of time because none 
was required. 

For these reasons I would dismiss both 
the appeals with costs; Advocate’s fees 
twenty gold mohurs for the two appeals, 
in view of the length of time occupied by 
the hearing. 

Mya Bu, J.—I concur. 

B. ° Appeals dismissed. 
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CALCUTTA HIGH COURT 
Appedl No. 247 of 1936 
August 4, 1938 
Dskpysairg, U. J. ann B. K, 
MUKHERJRA, J. 
SUDHINDRA- KUMAR RAI CHAUDHURI, 

DEFENDANT No. 5 AND OTHERS~—A PPELLANTS 

versus 
5 GAN aoe ee HRA GANGULI, 

EFENDANT No. | AND oTHERS— 

Contract Act (IX of 1872), gh a NDEN To 
Public policy — Stifling prosecution — Test to be 
oie a Pretend kh _transaction and its 
sideration, if must be shown ko be une — Oon- 


be unlawful to bring 
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case under s. 23— Bona fide debt owing by person 
against whom non-compoundable criminal case is pend- 
ing —Such person giving security to creditor, eAtire 
consideration being pre-existing debt—No part of it 
referable to withdrawal of criminal case—Transaction 
is valid—Securtty given by outsider for getting with- 
drawal or compromise of non-compoundable case 
TE i amounts to trading on felony and is 
void., 

It isagainst public policy to makea trade of felony 
or attempt to secure benefit by stifling a prosecution 
or compounding an offence which is not compound- 
able in law. ‘The principle is that no Court of law 
can countenance or give effect to an agreement which 
attempts to take the administration of law out of 
the hands of the Judges and put it in the handsof 
private individuals, The test to be applied in all 
such Cases ig, as to whether it was an express or im- 
plied term of the bargain between the parties, that a 
non-compoundable criminal case should not be 
proceeded with. Ifthe guid pro quo or consideration 
for a bond is the withdrawal of a criminal prosecu- 
tion, obviously it is hit bys. 23, Oontract Act. But 
the fact that prosecution was actually withdrawn asa 
result of the execution of the bond doves not necessarily 
show that the object or consideration of the bond was 
the stifling of the criminal case. A distinction has 
always been drawn between the motive to a trans- 
action, and its object or consideration and itis not 
enough that the motive which impelled the party 
whe executed the bond wus that the criminal case 
against him might be dropped. Kamini Kumar Basu 
v Birendra Nath Basu 1), Gopal Chandra Poddar v, 
Lakshmi Kanta Saha 3), Dwijendranath Mullick v 
Gopiram Gobindram (4) and Deb Kumar Roy v, Anath 
Bandu Sen 5), relied on {p 220, col. 2] 

To bring acase within the purview of s. 23, Con- 
tract Act, itis necessary to show that the object or 
consideration ot the agreement is unlawful, When 
the:eisa just and bona fide debt owing by theac- 
cused, against whom a non-compoundabls criminal 
case is proceeding, und he gives a security to his ~ 
creditor, the entire consideration for which is the 
pre-existing debt, and no partof ıb is referable to the 
Withdrawal ofthe criminal case, the transaction 
would be a perfectly good transaction. There, as 
between the debtorand the creditor, that is no trad- 
ing on felony, which public policy condemns, and the 
law attempts at preventing. The creditor gets just 
what be was entitled to, aud there is no advantage, 
or emolument coming to him for withdrawing the 
prosecution against his debtor. Shaikh Gafoor v. 
Hemanta Sashr Deluya (6) and Flower v. Saddler (7), 
relied on. Kamine Kumar Basu v. Birendra Nath 
Basu (land Jones v. Merionethshire Permanent 
Benefit Building (2), distinguished. jp. 221, col. 1.1. 

When security is given by an outsider, who is 
under no existing obligation, the consideration could 
ebe nothing else but withdrawing of the criminal case, 
and as such, the security is not entertainable in law. 
The position is that if the pre-existing liability of the 
debtur was the sole consideration for the security 
which he gives, the transaction willbe protected, 
even if it were given under threat of criminal pro- 
ceedings ; but if the dropping of prosecution was also 
a matter of bargain between the parties, and con- 
stituted a part of the gonsideration apart from thg 
pre-existing debt, the security cannot be enforced in 
law, Jiowerv, Suddlar (1), Kessont V'ulsji Das v. 
Hurjiven Mulj, (©) und Sayamma Dattatraya vV. 
Pununchana kaichanu $), relied of. [p.24], col, 2.] 

A.irom (he orginal decree of tue Dub- 
Judge, First Vourt, 24-Parganas, dated ` 


July 21, 1936, 
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Dr. S.C. Basak, Messrs. Bijoy Kumar 
Bhattacharyya, Ambica Pada Choudhury 
a Bhabesh Narain Bose, for the Appel- 
ants, 

Messrs. Brojo Lal Chakravarti, Rama 
Prasad Mukherjee, Mahendra Kumar Ghose, 
Mohit Kumar Chatterjee and Upendra 
Chandra Mallik, for the Respondents. 

Derbyshire, C. J.—This is an appeal 
from a judgment of the Subordinate Judge 
of the 24-Parganas in Title Suit No. 124 
of 1935 wherein the learned Judge found 
for the plaintiffs and decreed the sale cf a 
certain properiy under a mortgage. The 
facts are stated as follows by the learned 
Subordinate Judge in his judgment: Defen- 
dant No. 1 bad a half share in premises 
No. 1 Pudmapukur Lane and 46, Lansdowne 
Road, bis mother Jaikali had a right of 
maintenance from and residence in the same 
properties. On September 22, 1916, they 
morigaged their interest in the propreties 
to Kalidas Roy Ohowdhury for Rs. 10,500 
and on February 16, 1919, they executed a 
second mortgage in his favour for Rs. 1,350. 
Lhe morigages were taken by Kalidas Roy 
Chowdhury in the benami of one Girindra 
Nath Mitra, who executed a deed of release 
in favour of Kalidas. From their dues to 
the plaintiff Bank, Kalidas and his son 
Jitendra, defendant No. 3, executed in 
favour of the plaintiff Bank a bond on 
June 27, 1925, sub-mortgaging the above- 
mentioned two mortgages. By partition 
the interest of defendant No. l and Jaikali 
was restricted to schedale ‘kha’ properties 
of the plaint. They executed a third 
mortgage in favour of Upendra Nath 
Kundu, the father of defendants Nos. 6 to 
ll and a fourth mortgage in favour. of 
defendant No. 12. Jaikali died leaving 
behind defendants Nos. 1 and 2 as her sons 
and heirs and Kalidas died leaving deten- 
fendant No.3 toas his suns and heirs. 
The plaintiff Bank alleged that their claim 
exceed Rs. £0,000 but after remission they 
claimed caly Rs. 23,700. 

Defendants Nos. 6 to 11 and defandant 
No. 12 filed two separate written stale- 
ments denying knowledge of ihe pluintifi’s 
allegations and, in case of a decree, praying 
for recovery of Ks. 2,000 and Ks. 3,000 res- 
pegtively fiom the surplus, sale proceeds. 
These defendants, however, did not appear 
at the trial. Defendants Nos. 3 to 5 pleaded 
inter alia that the plaintiff Bank brought 
a non-compoundable criminal case against 
Kalidas and Jitendra and. thatthe case 
was compromised or withdrawn on condi- 
tion of Kalidas and Jitendra submitting to 
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arbitration and executing thé mortgage 
bond dated June 27, 1925, and that that bond 
was accordingly void and unenforceable. 
The learned Judge found that, having 
regard tothe facts and circumstances, the 
debt in satisfaction of which the bond in 
suit was executed was a genuine one and 
existed previous tothe criminal case and 
that the bond in suit was valid and enforce- 
able inlaw. He therefore made an order 
forsale. Against that decision the appel- 
lants, defendants Nos. 3, 4 and 5, namely 
Jitendra, Sayendra and Sudhindra, all sons 
of the said Kalidas, deceased, have 
appealed. 

The question for decision in the case is 

whether the mortgage bond in question is 
invalid and unenforceable by reason of the 
alleged agreement to compromise a non- 
compoundable criminal charge. Kalidas 
Roy Chowdhury was a Pleader whose 
brother Tara Das Roy was the Manager of 
the Bhowanipore Bank. Two nephews of 
Kalidas and Tara Das, namely Birendra and 
Parendra, were employed in the Bank and 
Kalidas was the legal adviser of the Bank. 
Kalidas and Jitendra, it is common ground, 
had been speculating in shares, and for that 
purpose, had overdrawn their accounts at 
the Bank without, it is alleged, having 
given proper security. This had happened 
previous to 1924 and had been the subject 
of discussion between the Bank and the 
Chowdburis. From April 1l, 1924 onwards, 
the settlement of the claims between 
Kalidas Roy Chowdhury and the Bank was 
discussed between the parties. On April 
1, 1924, Kalidas wroteto the Bank asking 
to discuss the matier with the Directors. 
On July 22, 1924, Kalidas wrote to the Bank 
about the securities of his thate«they held 
and asked for a coniplete list thereof. On 
August 29; 1921, the Bank wrote to Kalidas 
enclosing a decquet of* Kalidas’s account 
and asked him to sign it. The docquet 
was as follows: 
* “Ihave examined my account with the Bhowani- 
pore Banking Corporation, Ltd., Calcutta, as per 
Bank Pass Book showing balance of Rupees 
242 (00-4-11 only due by me as at June 30, 1924, 
which is correct." 

Kalidas did not sign that docquet. On. 
September ii, 1924, Kulidas wrote to the 
Bank iw reply to a letter of theirs dated 
September 8, 1924, in which he claimed that 
he was entitied to get from the Bank asum 
of Rs. 31,018 and alleged that the Bank 
was not entitled to sell his securities. On 
September 15, 1924, Kalidas wrote to the 
Bank again repeating that he was entitled to 
get Res, 31,048 from the, Bank as on May 30, 


£ 


212 


and asking for an interview with the 
Bank authorities. On November 8, 1924, 
tie Bank directors met and passed a resolu- 
tion relating to an arbitration which, it is 
alleged, Kalidas, had suggested to one of 
the directors, Mr. Surendra Nath Mullick; 
they nominated an arbitrator and suggest- 
ed the names of umpires in case of differ- 
ence and requested Kalidas to choose 
either of the named gentlemen as umpire; 
they also stated that the reference included 
also the matter of his son Jitendra's 
indebtedness. 


-On November 19,1924, Kalidas wrote a 
letter without prejudice; the prejudice has 
apparently been waived. On November 
25, 1924, the Bank wrote to Kalidas press- 
ing for the arbitration to be proceeded 
with and asked fora reply “before Saturday 
next" stating definitely whether he was 
willing to go to arbitration, and if so, before 
whom. There is no recorded reply to that 
letter, and nothing further appears to have 
been done by either party until March 
ð, 1925, when the Bank forwarded another 
docquet to Kalidas setting out that he owed 
. them Rs. 2,51,817-6-7. On March 9, 1925, 

Kalidas wrote to the Bank as follows: 


_L am in receipt of your letter of March 5, 1925 
being No. 171/L and in reply I would refer you to my 
letter to you dated September 15, 1924, as reply to 


16. 

The letter of September 15 referred 
to, stated that they owed him Rs. 31,000. 
It is evident that on March 9, 1925, the 
parties were disputing about the state of 
accounts between them; the Bank was 
pressing for arbitration to settle the mate 
ter, whilst Kalidas took up the Position 
that the Bank owed him Rs. 31,000. Kali- 
das appeared to be evading a submission’ 
to arbitration and there was a deadlock. 
There is no suggestion ip the correspon- 
dence up to this tinfe that Kelidas or his 
son had been guilty of any criminal 
‘ cffence. On April 1, 1925, 

Ohandra Bose? the Assistant Manager of 
the Bank, preferred a petition of complaint 
against (1) Tara Das Rai Choudhuri, (2) 
Kalidas Rai Choudhuri, (3) Jitendra Kumar 
Rai Choudhury, (4) Birendra Kumar Rai 
Ohoudhuri, and (5) Parendra Ohandra 
Ghosh, which purported to be under 9s, 406- 
120-B and 420, Indian Penal Code. The 
petition set out that Prokash was the 
Assistant Manager of the Bank, that Tara 
Das was the Manager of the Bank till he was 
suspended as from August 27, 1924, that 
Kalidas was the elder brother of Tara Das, 
that Jitendra was the son of Kalidas and 
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that Birendra and Parendra were ,the 
nephews of Tara Das and Kalidas. It also 
alleged that Kalidas was the legal adviser 
to the Bank and Birendra was a clerk, that 
when Tara Das was appointed Manager, 
Kalidas executed a security bond for him 
and that Tara Das did the same when 
Birendra was appointed. The petition went 
on to allege that Kalidas, Jitendra and 
Parendra indulged in extensive speculation 
in the share market; that the Chaudhuri 
family having secured effective control of 
the working of the Bank and the passing 
of cheques, entered into a criminal conspi- 
racy to bring about the commission of the 
offences of criminal breach of trust ander 
s. 406, Indian Penal Code, and cheating 
under s. 420 and that in pursuance of the 
cospiracy, the accused persons drew large 
sums of money on overdraft on altogether 
insufficient securities by means: of cheques 
which were passed under the orders of Tara 
Das. The petition went on to allege that in 
this way the accused persons defrauded the 
Bank to the extent of about Rs. 4,00,000 
and that the directors, when they learnt of 
this fraud, suspended Tara Das and “had 
the accounts carefully examined.” 


The petition prayed for warrants to be 
issued against the accused persons under 
the above-mentioned sections of the Penal 
Code. The matter came before Mr. Abdul 
Gaiur, a Police Magistrate at Alipore on 
April 1, i925, and Frokash gave evidence 
alleging that the accused had committed 
the above offences, that he was the Assis- 
tant Manager of the Bank, and had the 
permission of the directors to institute the 
case. Summons against all the accused were 
granted. On April 6, the accused appeared 
pefore Mr, Abdul Galur and were ordered 
to give P. R. of Ks, 2,000 each and the 
matter was adjourned until April 15. 
‘The next piece oz evidence which is rele- 
vant is that of Jitendra at the trial. Kali- 
dus was dead at the date of the trial but 
Kalidas and his son Jitendra appear to 
have been concerned together in the matter 
which led tothe giving ot this mortgage. 
Jitendra said (at p. 53 of the paper book): _ 

“The overdraft was in connection with share busi- 
ness, My father bought and sold shares. In 1924 
there was corresppgudence with father and the 
Bank for settling the dues and liabilities. The 
Bank said that it was to get money from father 
and father said he was to get money from the 
bank, Ultrmately in 1925, tlt plaintiff Bank 
brought a criminal case against me, father and 
others witha view.to put pressure on us to come 
toa settlement. The Secretary then was Nagendra 
Nath Banerji, Four or five days after the criminal 
case he came to futher and sgid that there had 
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been such & cage and if he would agree, the matter 
might be settled by reference to arbitration if 
father would pay the amount the arbitration (?) 
may be due to the Bank father agreed. There was 
the aoe: to arbitration and there was 
WRTA. enean 


The evidence does not state whether 
Jitendra was actually present when the 
Bank Secretary made the statement to 
Jitendra's father. Presumably, the evidence 
would not have been recorded by the Sub- 
ordinate Judge unless it were legally admis- 
sible, andso presumably Jitendra was pre- 
sent and heard what Nagendra said. There 
was No cross-examination on this piece of 
evidence and Nagendra was dead at the 
time of the suit trial. Jitendra further said 
(at p. 54 of the paper-book) : 

“After Nagendra Babu had spoken about the com- 
promise, father took Chandra Babu to Babu Buren- 
dra Nath Mallik who was then a Director of the 
Bank, After that Nagendra Babu came again and 
said that if reference to arbitration were agreed 
upon and ifthe money to be found due according 
to award were received, the criminal case would be 
withdrawn. Then a deed of reference was drawn 
up by Bank and sent to us and we signed it, The 
arbitrator was Amarendra Nath Bose. He made 
the award . a...” 

The next -piece of evidence relevant is 
that of Chandra BLusan Banerji, witness 
No. ] for the defendant, given before the 
trial Judge in the suit. Mr. Banerji is an 
Advocate and knew Kalidas. He says in 


his testimony : 
“One evening he” (i. e. Kalidas), “came to me 


and said” should I go to jail while you are here? 
I asked him what was the matter and he said that 
the Bank had started acriminal case against him. 
I said Iwas not concerned withthe Bank in any 
way andtook him to late Babu Surendra Nath 
Mallik who, it is my idea, was a Director of the 
Bank and requested him to save Kalidas anyhow, 
Leaving him with Surendra Mallik, I came away. 
I can’t say what talk passed between Kalidas 
and Surendra Babu. Surendra Babuis dead... “ 


This witness dces not give the date 
of this call from Kalidas or the call on 
Mr. Mallik, but it is obvious that it took 
place soon after the criminal proceedings 
were started It is obvious also that an 
appeal was made by both Mr. Banerji and 
Kalidas to Mr. Mallik, Director of the 
Bank (also a lawyer) about the criminal 
case. 


On April 15, 1925, the date fixed for 
the accused to appear before the Magis- 
trate, there is this note in tLe Magistrate's 
order sheet: There is a .talk of compro- 
_mise. Dale April 24. The Magistrate 
would not have said that there was a 
talk of compromise unless there had in 
fact been some such talk in his presence. 
Such talk cotld only have been that of 
one or both of the parties or their 
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witness to deny that there = 
talk. Ican only infer that the. 
the Bank and Kalidas and à, 
were at this time (April 15) disè 


compromise of the criminal proce 
On April 24, when the matter again 


Advocates. The Bank has “A 


10 
before the Magistrate, he recorded “parties 


want time. Date April 29." It is inter- 
esting here to note that Jitendra in his 
evidence (at p. 53 of the paper-book) says: 
“Till compromise we, both sides, took time 
from the Criminal Court to compromise”. 
On or before April 25, there was, as 
appears from the Bank resolution of 
Apri] 27 referred to below, a discussion 
between Kalidas and the Bank representa- 
tive with regard to the differences between 
them. .I will discuss the evidence as to 
what transpired later. On April 26, 
Kalidas wrote to the Bark as follows: 

“In continuation of my previous correspondence 
With you I beg to state that although the Bank 
has started a criminal proceeding against me and 
my son Jitendra Kumar Rai Ohoudhury, I know 
that there is no substance init. I am yet willing 
to placa for settlement the dispute about the 
liabilities of my said son and myself to the Bank 
in the hands of an arbitrator. Ifthe Bank has no 
objection to the appointment of Babu Amarendra 
Nath Bose, Vakil, High Court, or Babu Nagendra 
Nath Banerjee, Public Prosecutor, Alipore, as arbitra- 
tor inthe matter, I would suggest their names 
and hope that the matter would thus be speedily 
brought to a termination.” 

On April 28, 1925, the Bank wrote to 


Kalidas as follows: 
“Dear Sir, 

A copy of a resolution passed by the Board of 
Directors at their meeting held on Monday, the 27th 
instant, is given underneath for your information 


and necessary action.” : 
Yours faithfully, 


N. Banerjee, 
Seoretary. 


° RESOLUTION A 
The Directors have received an application from 
Babu Kalidas Roy Choudhury for the settlement 
of theclaim of the*Bank a% against him and hig 
son Jitendra ‘Kumar Rai Chowdhury. It appears 
that heiswillingto refer the matter to arbitration 
of Babu Amarendra Nath Bose, Vakil, High Court. 


On Saturday last the Directoraat a full meeting 


of the Board considered the matter informally 
at the request of Babu D. Roy Qhoudhury 
and thought thatthe matter could be referred to 
the arbitration of either Mr. H, D. Bose or 
Mr, B. L. Mitter or Rai Bahadur Kailash Oh, 
Bose or Babu Tarak Nath Chakarberty or Babu 
Amarendra Nath Hose as Babu Kalidas is willing 
to refer the matter to the arbitration of Baby 
A. N. Bose and as the gentleman is willing to 
arbitrate and do so, expeditiously in the course 
of a weekor so the Directors hereby resolved: 
That the matter be submitted to the said Baby 
A. N, Bose for his decision as arbitrator appointed 
both by the Bank and Babu K, D. Roy Chow. 
dhury on behalf of himself and his said gon. 
It is further resolved that the Bank and Babu 





WX. D. Roy Choudhury execute a proper ‘deed of 
- “reference to the arbitrator for his decision and 
that the Secretary forthwith prepare an abstract 
of the. accounts of Babu Kalidas Roy Chowdhury 
and his said son and also a statement of claims 
on behalf of the Bank for submission before the 
said arbitrator and that the matter be placed 
‘before the said arbitrator by Wednesday, the ?9th 
instant, without fail, It is further resolved that 
if Babu K. D. Roy Chowdhury fails to execute the 
said joint deed of reference to the arbitrator on 
or before the 29th instant, then this resolution 
referring the matter tothe said Babu Amarendra 
Nath Bose for his decision would etand automatic- 
ally cancelled. The cost of the arbitration 
will be borne by Babu Kalidas Roy Chow- 
dhury. f . ; A 
h N. Banerjee.” 
It is clear from ‘the resolution, that the 
Bank directors met on Saturday, April 
25, to consider “informally”. the request 
of Kealidas that the matter should be 
referred to arbitration and that that 
request must have been made on or before 
April 25. From March’ 9, there had been 
no letterfrom Kalidas referring to the 
dispute with the Bank, before the one 
cited above of April 26. Therefore, -` 
Kalidas must have had talks with the 
Bank Directors, or their representative about . 
the differences with them before he wrote 
his letter of April 26. -.: ‘ a NU 

On this point the evidence of Sudhindra- 
Nath Basu, a Pleader, and acting for the 
present defendants, is interesting. Sudhin- 
dra was called by the Bank at the trial. He 
said (at pp. 44 and 45 of the paper-book’: 

“Plaintiff bank brought a criminal case against 
Kalidas Baba. Bank withdrew the case. Kalidas 
Babu execated a mortgage bond in favour of the 
plaintiff bank during the pendency of the criminal 
ease, There was reference to arbitration and award 
both during the pendency of the criminal case. 
I can't exactly say why there was the reference to 
arbitration because I was asked by Kalidas to 
walk out while he had talk with Nagendra Rabu 
who was then the Secretary of the Bank. This 
took glace on several occasions in Kalidas Babu's 
room in his own house. This talk took place dur- 
ing the’ pendency of the crimjnal case. It was 
after these talks that I* came to know that there 
was reference to arbitration. After the award there 
was the mortgage by Kalidas Babu in favour cf 
the bank and after, the mortgage the criminal case 


was withdrawn. I ‘had to visit Kalidas Babu every 
morning in his-house,” 


It is clear that the talks that Sudhindra 
refers fo were just before the reference to 
arbitration. Sudhindra appears to have 
been tbe adviser. of Kalidas about this 
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been glad to have the assistance of another 
lawyerin determining the conditions and 
terms of the reference. It must be remem- 
bered that Kalidas, the Chairman of the 
Bank. and Mr. 8. N., Mallick, the Director 
of the Bank above referred to, were all 
lawyers and so was Sudhbindra. The lawyers 
would know the difficulties and dangers of 
a bargain to compremise any offences 
which are’ not compoundable.’ That may 
be, and I think was, the cause of the 
secrecy of the meetings between Kalidas 
and the Bank’s Secretary. When Kalidas - 
wrote the above letter of April 26 to the 
bank proposing arbitration, he made no 
reference to the interview that he had had 
with a representative of the bank. Why 
this omission? The omission is explained 
if in that interview there bad been a talk 
between him and the bank representative 
about compromise of the criminal pro- 
ceedings.. >.. ` i a 

The letter of April 26 mentioned the 
criminal proceedings, but made no direct 
suggestion that the prosecution -should be’ 
withdrawn if arbitration was agreed to. 
Yet between the lines the inference ig 


. there. It is difficult to see why Kalidas and 


Jitendra should agree to an arbitration of 
this kind with a criminal charge hauging 
over their heads, unless the criminal charge’ 
wasto be withdrawn. The bank's resolu- 
tion states that Mr. A. N. Bose was “will-- 
ing to arbitrate and do so expeditiously in 
the course of a week". The bank must have 
ascertained that frem Mr. Bose. They had 
gone to the trouble of ascertaining that. 
Mr. Bose would deal with the matter: very 
expeditiously. Ifit were an ordinary arbi- 
tration and nothing more than the ascer- . 
tainment of the amount of the liabilities of | 

Kalidas and Jitendra, what was the need 
for this expedition ? Ido not suggest any- 
thing against Mr. Bose in this matter. I 
think he plsyed the part of an arbitrator 
and nothing more. The ccncluding part of 


ethe resolution records: l 

“If Babu Kalidae Roy Chowdhury fail to execute 
the said joint deed of reference to the arbitrator on 
or before 29th instant, then this resolution refer- 
ring the matter tothe said Babu Amarendra Nath 
Bose for his decision would stand automatically 
cancelled. The cost of the arbitration would be 
borne by Babu Kalidas Roy Chowdhury.’ 


‘time. Why was he excluded from the talks` The cancellation of the deed of reference ° 
Kalidas had with the Bauk's Secretary? would defer the ascertainment of the debt ' 
I can only infer that there was something which the bank said that. Kalidas owed 
that Kalidas wished to keep secret as them that would be to the*advantage of 
between himself and the Bunk, That could Kalidas, but not to the advantage of the 
not be the simple reference to arbitration. bank. I can only infer that the cancella- - 
Had it been so, Kalidas would surely have tion of the arbitration meant and the bank. - 
` L 
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intended it to mean that in that event the 
criminal proceedings would go on. The 
April 29 was the date fixed for the adjourned 


hearing of the criminal proceedings. Kali- 
das got the bank's letter of April 28, cvn- 


taining the resolution of April 27, on 
April 28, and asked the bank to send a 
draft copy of the deed of reference “so that 
the Same may be executed by to-morrow.” 
Kalidas did not get the deed that day and 
on the next day, April 29, he wrote again 
to the bank sending his own draft for their 
approval and a rupee for stamp and asking 
for it to be approved and returned to him 
‘for our signature as I am ready todo it.” 
Kalidas was clearly anxious to comply 
with the bank's resolution. If there were 
nothing more than a submission to arbitra- 
tion involved why should Kalidas be so 
anxious? The only inference is that he 
hoped to get rid of the criminal proceed- 
Ings pending. Kalidas did not get tbe draft 
deed of reference on April 29, and on that 
day the adjourned criminal charge again 
came before the Magistrate who recorded 
as follows : 

“Oase adjourned to May 4, at the request of 


both parties on which date either the P. Ws to be 
produced or the case settled. Accused as before.” 


Evidently both Kalidas and the bank 
were trying to postpone the criminal pro- 
_ ceedings, and again there was talk of a 


settlement; the Magistrate also was getting? 


tired of the adjournments. Kalidae not hav- 
ing had the opportunity of signing the refer- 
ence to arbitration on April 29, the hank's 
resolution of April 27 stood “automatically 
cancelled.’ The bank directors met on 
April 30, and passed a resolution in general 
similar to that of April 27, with altered 
dates. The same day, April 30,a deed of 
reference to arbitration was executed by the 
bank, and Kalidas and Jitendra appointing 
Mr. Bose as arbitrator. Mr. Bose was, ac- 
cording to thé deed, to make his award 
within seven days. On May 1, Kalidas 
wrote a letter to the bank (at p. 51, 
part If of the paper-book) asking if Mr. 
Bose had fixed any time fora sitting and 
also asking for a line in reply. Kalidas was 
still anxious to get the arbitration proceed- 
ings completed. At this point I can only 
infer that tbe reference toarbitration was 
the result of and in return for a promise 
made by some one on behalf of the bank, 
either a directo? or .-Nagendra, the Secre- 
tary, that if Kalidas and Jitendra would 
agree to the reference and implement the 
award that would be made, the bank 
would drop the trimina) proceedings. ‘On 
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May 14, Mr. Amarendra Nath Bose made 
an award that Kalidas was to pay to the 
bank in liquidation of his debt Rs. 1,54,65 
and Jitendra Rs. 55,500 On May 16, 
Kalidas wrote to the bank (at p. 55, 
Part II of the paper-book) referring to the 
award offering to pay the amount awarded 
against himself and his son by transferring 
to the bank all their securities at the bank 
and pay the balance by conveying certain 
real property to the bank. He concludes 
by saving: 

“e I have told you that Ihave no cash money 
to pay. I am willing to execute an agreement 
pending the completion of the necessary docu- 
ments of transfer and in the meantime, ae arranged 
before, the criminal case against us will be with- 
drawn......"" 

On the same day, May 16, at 6-30 Pp. M. 
the bank directors held a meeting, the 
minute of which is as follows: 

“The letter of Babu Kalidas Roy Obowdhury 
dated May 16, 1925, being placed before the meet- 
ing resolved: The directors cannot do anything 
about the criminal case. They deny that there 
was anyarrangement with him about his criminal 
case. It is only his civil liability to the bank 
which he wanted to settle by arbitration and the 
directors agreed. But they can only say before the 
Court this that the liability of Kalidas Roy Ohow- 
dhury and his son has been fully adjusted with 
the bank when Kalidas Babu makes payment of 
the sum decreed aginst him. He my make 
payment by selling his securities, shares and by 
paying the balance in cash or by mortgaging pro- 
perties of the value equal to twice the amount of 
the balance as security for pryment of the same at 
9 per cent. per annum with hall-yearly rests. The 
bank is not prepared to take a conveyance from 
him of the properti^s proposed by him, but the 
bank is ready only to purchase from him such 
properties in which the bank has half share and 
Kalidas or his son has half share at the present 
market value; when ju the manner aforesaid Kalidag 
Babu has paid off the decree under the award 
against him then alone the bank will bein a 
Position to consider that his debte has been 
adjusted.” sg ii 

It is clear from Kalidas's letter that he 
was contending that the “bank promised to 
withdraw the criminal case if hs made 
satisfaction under the award. It is clear 
too that the directors said that they could 
not do anything about the criminal case 
and they denied that there was any arrange- 
ment to withdraw it. I have given reasons 
above which support Kalidas’s contention. 
Are they supported or diminished by what 
happened subsequently ? On May 18, the 
file of the criminal proceedings was trans- 
ferred from Mr. Abdul Gafur to Mr. I. J. 
Cohen, an Honorary Magistrate at Alipore. 
The record of the proceedings on that 
date is: 

“Parties not ready. Application for adjournment 
filed. Put up on June 1. Accused as before.” 


From May 26 to May 29, Kalidas and 
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Jitendra executed authorities in favour 
of the bank to enable the bank to sell the 
securities which Kalidasand Jitendra had 
deposited with them. They were, therefore, 
making efforts to satisfy the ccnditions 
laid down by the directors of the bank on 
May 16, in respect of the satisfaction of 
the debt. On June 1, the criminal pro- 
ceedings again came before the Magistrate 
who recorded this order: 

“The complainant puts in a petition for time. To 


June 15, 1925, for the last time. Accused as 
before.” 


It is evident from this that the bank 
authorities were still staying their hands 
in the matter of the criminal proceedings. 
The Magistrate was getting impatient. It 
must be remembered that al the same time 
the aceused Kalidas and Jitendra were 
handing over their securities to the bank 
in settlement of their claims. Itis difficult 
to resist the inference that the one act is 
connected with the other. From June 1 
toJune 8, and on June 15, also Kalidas 
and Jitendra were again directing the bank 
to realize the further securities they held. 
On June 15, when the criminal prcceedings 
again came before ihe Magistrate, it was 
recorded : 

“Accused Kalidas Roy Ohowdhury, is reported to 
be ill. Medical certificate filed and an application 
for adjournment filed. To Jude 29, 1925 for the 
last time, Accused as before.” 

Kalidas was now applying for an ad- 
journment. It is interesting to note that on 
June 16, the day after this, Kalidas by a 
letter (at p. 72, part. IL of the paper book) 
authorized the bank to realize certain 
shares of his in satisfaction of the baok’s 
claim. On June 19, both Kalidas and 
Jitendra authorized further realization of 
their securities. On June 27, Kalidas and, 
Jitendra executed the mortgage in question 
in favour of the bank and the mortgage 
deed was duly registered.“ The mortgage 
purports to be for thesum of Rs. 1,53,965-4-7 
stated to be the balance for which the 


mortgagees have been found indebted too 


the bank by Mr. Bose after crediting Kali- 
das and Jitendra with certain amounts 
paid or realized by sales of shares. The 
debts were stated inthe mortgage to be 
the result of overdrafts on the bank. In 
the morigage deed itis stated that the 
wife of Kalidas and the mother of Jitendra 
took a loan of Rs. 30,000 from the bank 
by mortgaging her personal properties 
with them by a separate deed and paid 
Rs. 25,000 out of the same to the bank on 
account of the mortgagor's indebtedness. 
This twenty-five thousand rupees form 
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part of ‘the payments made in reduction 
of the amount awarded by, Mr. Bose. 
Jitendra's evidence as to this (at p.53, 
part I of the paper-book) is as fols 
lows : 

“After the award, my father and I executed one 
mortgage andas Nagendra Babu said that our 
mortgage wasnot sufficient, another was to be 
executed by mother and so mother also executed a 
mortgage. After that the criminal case was 
withdrawn.” 


Why should the wife of Kalidas mort- 
gage her private property to the bank and 
use rart of the mortgage money to pay 
off her husband’s debt except to relieve 
her husband of very serious situation ? 
If it had been to relieve him of the pay- 
ment of a debt found due under an 
award she would not have done it. She 
would hive kept her property for the 
use of herself and Kalidas later when 
Kalidas had parted with his property and 
they both needed something to live on. 
The sacrifice could only have been made 
to relieve Kalidas of the prosecution that 
was hanging over his head. Two days 
after the execulion of the mortgage, 
Prokash Chandra Bose, the Assistant 
Manager ofthe bank and the complain- 
ant inthe criminal proceedings, presented 
a petition to Mr. Cohen, the Honorary 
Magistrate at Alipore, before whom the 
preceedings were pending, It is head- 


“Section 420-120-B, Indian Penal Oode. 

That in the above case Babu Kalidas Roy 
Chowdhury and hisson Babu Jitendra Kumar Roy 
Chowdhury have made up their differences with 
the bank and have voluntarily made arrangements 
for the payment of the moneys due from them. 
That the other three accused persons are under- 
going trialin the Court of the Police Magistrate, 
Alipore, anda charge under s. 420-120-B, Indian 
Penal Code, has been framed against them along 
with other charges and there is no necessity for 
another trial. That your petitioner therefore does 
not desire to further proceed with the 
adduce any evidence. 

Your petitioner therefore 
honour will be pleased to 
accused,... ...” 


The Magistrate recorded the following 
order on that date : i 

“The prosecution puts in a petition saying that 
under the circumstances stated therein they do 
not offer any evidence. Accused discharged under 
a. 253, Criminal Proce dure Code." 

It isto be noted that the petition of 
Prokash Ohandr& Bose asking for proceed- 
ings tobe started was headed ‘‘ss. 406- 
120-B and 420, Penal Oode”. It is to 
benoted also that the summonses were 
issued under ss.-120-B, 420, 403 and 406, 
Penal Code. Itis also to be noted that the 
petition of Prokash todrop the criminal 


case or 


prays that 
ischarge 


your 
the 
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proceedings issimply headed “s. 420-120-B, 


Pegal Code”. 
Section 120eB is the offence of conspiracy 
tocommit acriminal offence and is not 
compoundable. Section 406 is an offence 
to commit a criminal breach of trust and 
isnot compourdable. Section 403 is the 
offence of criminal breach of trust by a 
clerk or servant and is not compoundable. 
Section 420 isthe offence of cheating by 
dishonestly inducing the delivery of 
property and is with the permission of 
the Court before whom the prosecution 
for such offence is pending compoundable 
by the person cheated: see s. 315, Criminal 
Procedure Code. It may be due to 
inadvertence, or it may not be, that the 
petition forthe discharge of the accused 
mentioned 8.420, but not ss. 406 and 403. 
In any event the accused were discharged 
in respect of all the offences, not merely 
s. 420, but also ss. 120-B, 406 and 408 
which are non-compoundable. Finally, 
there are the words of the withdrawal 
petiticn, namely : 
` “That in the above case Babu Kalidas Roy 
QOhowdhury and his son Babu Jitendra Kumar 
Roy Chowdhury have made up their differences 
with the bank and have voluntarily made 
arrangements for the payment of the moneys due 
from them.” 
“The above case” (i. e. the words within 
inverted commas) is the criminal proceed- 
ings in which summonses had been issued 
at the instance of the bank against 
Kalidas and Jitendra and the others under 
ss. 120-B, 406, 408 and 420, Penal Code, 
The bank bas never denied that Prokash 
had authority from it to start the criminal 
proceedings or to petition for their with- 
drawal. It is clear to me that Kalidas 
and Jitendra agreed (1) to submit to the 
arbitration, (2) to sell their securities and: 
hand over the proceeds to the bank in the 
way they did, and (3) to execute the mort- 
gage In question in return fora promise 
made by the bank through its Directors 
or Secretary that when there had been 
arbitration and satisfaction made and/of 
security given for the sum awarded, the 
bank would drop the prosecution. I find 
that such a promise was made by Nagendra 
to Kalidas on various dates in April, May 
and June, 1925, when Nagendra visited 
‘Kalidas. I am further of opinion that the 
existence of the agreement aforesaid is 
to be inferred from and isimplicit in the 
dealings between the parties as and from 
April 15, to the execution of the mortgage. 
The consideration for the submission by 
Kalidas and Jitendra to arbitration was, 
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: | ; 
in my view, the promise to- drop the 
criminal proceedings. There were two 
considerations for the granting of the 
mortgage: (a) the promise to drop the 
criminal proceedings, and (b) the debt 
in the mortgage deed to be 
owing by Kalidas and Jitendra to the 
bank consequent on the award. To 
compound a charge of a non-compoundable 
offence is both opposed to public policy 
and forbidden by law, and so unlawful 
and, therefore, an agreementin which such 
compounding is either a consideration or 
an object is void: sea s. 23, Oontract Act. 
By s. 24, Contract Act, if any part of a 
consideration for one or more objects, or 
any one or any partof any one of several 
considerations for a single object is unlawful, 
the agreement is void. 

The opsration of the law here is illus- 
trated in the Privy Council case in Kamini 
Kumar Basu v. Birendra Nath Basu (1) there 
were disputes between certain persons who 
claimed to have purchased certain land. A 
ecmplaint to a Magistrate was made by one 
of the parties alleging that others had 
been gnilty of uncompoundable offences in 
relation to the attempted or alleged 
purchase of the land; no summons was 
issued, but the complainant was directed 
by the Magistrate to prove his case. One 
of the parties charged suggesied and 
procured a reference of the disputes to 
arbitration in which some of the disputants 
took part and an award was made. Later 
an ekrarnama in pursuance of the award 
was entered into between some of the parties 
to the award. The complainant put in a 
petition to the Magistrate alleging that his 
witnesses had been won over and also that 
the dispute was settled. On this petition 
the Magistrate dismissed the. case under 
s. 203, Criminal “Procedure Cede, fot non- 
production of evidence. The plaintiffs 
in the euit (resporfdents in the Privy 
Council) claimed a declaration of title 
to a partof tke land under the arbitra- 
tion award and agreement (ekrarnama),. 
The Subordinate Judge held that the 
reference to arbitration and the agreement 
were made to stifle a prosecution for a 
non-compoundable offence and were une 
enforceable. 

The High Court held the award and 
agreement valid. The Privy Council set 
aside the decree of the High Coumt and 


(1) 57 I A117; 123 Ind. Cas. 187; AIR 1930P 0 
100; 57 G 1302; Ind. Rul. (1930) P O 171; 32 Bom LR 
ears L J 400; 34 O W N 489; 59M LJ 82; 31 L W 
811 (PO), 


GANESH OHANDEA (OAL,) 


218 


restored the decision of the Subordinate 
Judge. Atp.121* of the report Sir Binod 
Mitter, in delivering the judgment, said: 

“The real question involved in this appeal on 
this part of the case is whether any part of the 
consideration of the reference or the ekrarnama was 
unlawful, and not whether any prosecution within 
the meaning of the Criminal Procedure Code had 
been started or dropped. If-it was an implied 
term of the reference or the ekrarnama that the 
complaint would not be further proceeded with, 
then in their Lordships’ opinion the consideration of 
the reference or the ekrarnama as the case may be is 
unlawful, see ` Jones v. Merionethshire Permanent 
Benefit Building Society (2) and 
the ekrarnama was invalid, quite irrespective of 
the fact whether any prosecution in law had been 
tarted.” 

Further at p. 122*: 

In a case of this description it is unlikely that it 
would be expressly stated in the ekrarnema that a 
part ofits consideration was an agreement to settle 
the criminal proceedings. It isenough for the defend- 
sats to give evidence from which the inference 
necessarily arises that part of the consideration is 
unlawful.” 

Before us in the present case it was 
contended that the mortgage was valid 
notwithstanding the agreement to com- 
pound a non=-compoundable offence because 
there was still a pre-existing debt to sup 
port the mortgage as good consideration 
for it. That contention seems to me to 
ignore s. 24 Contract Act, and to be con- 
trary to the language of the Privy Corneil 
above cited at p. 122* of the report. More- 
over, jn this case as the consideration for 
the submission to arbitration was unlawfal, 
the award was invalid, and the ‘pre 
existing debt” rested upon and was deter- 
mined by that invalid award. Under these 
circumstances such debt cannot. as I view 
the matter, be good consideration for the 
mortgage. 

In my judgment both the award avd the 
mortgage are invalid, and the judgment 
and decree of the Subordinate Judge must 
be set aside. There will be. no order as to 
costs either in this Court or in the Court 
below. 

B. K. Mukherjea, J.—I agree with my 
Lord the Chief Justice in holding that this 
appeal should be allowed. The appeal is 
on behalf of defendants Nos. 3,4 and 5 and 
it arises out of a suit commenced by the 
plaintiff bank for enforcement of a mort- 
gage bond. The material facis may be 
shortly stated as follows: Defendant No.1 
was interested to the extent of 8 annas share 
in the properties described in Sch. (ka) to 
the plaint, and on eptember 22, 1916, 


(2) (1899) 1 Ch. 173; 61 L J Oh. 138; 65 L T 685; 40 
W R 273; 17 Cox. O O 389. 
*Pages of 57 1. A.—[Ed.] 
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he executed a mortgage bond in favour of 
one Kalidas Roy Choudhury, predecessor of 
defendants Nos. 3 to 5, and hypothecated his 
interest in the said properties to secure an 
advance of Rs. 10,500 only. His mother 
Joy Kali Debi who had a right of main- 
tenance and residence in respect of the said 
properties, joined with him in the mort- 
gage. Defendant No, 1 took a further loan 
of Rs. 1,350, from Kalidas, and as security for 
the same executed a second mortgage in 
respect of the identical properties in favour 
of the latter. Kalidas, together with one 
of his sons Jitendra whois defendant No. 3 
in the suit, were indebted to the plaintiff 
bank for various sums of money, and they 
jointly executed a mortgage in favour of 
the bank on June 27, 1925, mortgaging 
inter alia the two mortgage bonds of defen- 
dant No.1, to one of which his mother Joy 
Kali was also a party. By subsequent 
partition with their co-sharers, defendant 
No. 1 and his mother got the properties 
described in Sch, (kha) of the plaint 
exclusively in tbeir share. The mother 
died later on and her heirs are defendant 
No. l bimself and defendant No. 2. Kali- 
das ig also dead and his heirs are defen- 
dants Nos. 3, 4 and 5. 

The plaintiff bank has commenced this 
suit as a sub-mortgagee of Kalidas, for 
recovery of money due on the first mortgage 
bond, by saleof the properties described in 
Sch. (kha) which are owned by defen- 
dants Nos. land 2. Defendants Nos. 3, 4 
and 5 were impleaded as parties defendants, 
as it was considered desirable that the suit 
should be decided in their presence. The 
suit was contested principally by defendants 
Nos.3, 4 and 5 and their contention in 
substance was that the mortgage bond, 
executed by Kalidas in favour of the 
bank was void and unenforceable under 
s. 23, Contract Act, Inasmuch as the con-. 
sideration for the bond was the stifling 
of a non-compoundable criminal case, which 
was proceeding between the bank on the one 
hand and Kalidas and his son on the other. 
The decision in the case really hinges on 
this one point. The trial Court decided 
the point in favour of the plaintiff and 
against the defendants and decreed the 
plaintiffs’ suit. It found on evidence that, 
though one of the motives of the executant 
in executing the bond in suit might have 
been the withdrawal of a crimjnal case that 
was pending between the parties at that 
time, yet that was pot the consideration of 
the bond; the real consideration was the 
debt that was found by the arbitrator, 
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chosen by Kalidas himself, to be due by Rs. 2,42,714-7-11 as being due by him to 
Kaljdas and his sen tothe plaintiff bank. the bank, on June 30, 1924. Before this 
The Sub-Judge accordingly was of opinion intimation reached Kalidas, he had already 
that the bond was valid and enforceable in written a letter to the bank (Ex. A-5) statin 
law and did notcome within the mischief of that if proper accounts were taken, he 
s. 23, Contract Act. would be entitled to get a sum of Rs. 31,048 
“The propriety of this view has been from the bank. He reiterated this assertion 
challenged by Dr, Basak who appears for in another letter dated September 15, 1924 
the appellent before ns. He has contended (Ex. A-4) written after the reccipt of the 
in the first place that as according tothe dceqreft mentioned above, and said 
findings of tbe Sub-Judge himself, the that the accounts, share registers and 
criminal case was purposely kept hanging balance sheets of the bank were a'l incor- 
till the adjustment was made and the rect. After this, we find that on November 
money payable was duly secured, the object 8, 1921, the bank passed a resolution, ac- 
of and at least a part of consideration for cepting the cfferof Kalidas to have the 
the transaction was the withdrawal of the differences between them settled by arbitra- 
criminal case, and as such, the bond was tion. The bank nominated Mr, T. N. 
tainted with illegal consideration and was Chakravarty as one of the arbitrators, and 
not enforceable in law. He has argued requested Kalidas to appoint the other. The 
further, that the fact that there was a mamesoftwo umpires were also suggested 
pre-existing civil liability does not really in case there was difference of opinion be- 
alter the nature of the contract and make tween the arbitrators. After receiving the 
it enforceable in law, if the object was to resolution, Kalidas, it seems, at'empted to 
stifle acriminal prosecution. To appreciate delay matter, and by his letter dated Nov- 
these contentions, is would be necessary to ember 19, 1924 (Ex. 5-C) be said that he was 
refer briefly tothe material evidence that notable to select any arbitrator as yet, 
has been adduced by the parties in support and suggested that necessary issues which 
of their respective cases. KM are to be rererred to the arbitrators might 

It is admitted that Kalidas and his son be framed in. the meantime. He further 
Jitendra had dealings in shares, and both stated that as his son Jitendra was absent, 
of them had overdraft accounts with the he was not in a position to say anything 
plaintif bank. A brother of Kalidas was about him. Tothis the hank replied by a 
the manager of the bank, and he himself letter(Ex. B 3) which is dated November 
was their legal adviser. Both the father 25, 1924. Kaslidas was dcfinitely asked to 
and the son had taken overdrafts for con- let the bank know before S :turday next whe- 
siderable sums of money, and they were ther he was agreeable to have the disputes 
taken on the security of certain shares which settled by arbitration. It pointed out that 
were deposited with the bank. It appears there was no necessity to frame issues 
from the evidence that from the beginning of beforehand and the whole case might be 
the year 1924, the bank authorities, suspected placed before the arbitrators. Nothing was 
rightly or wrongly, that Kalidas by taking done by Kalidas for some months afier this, 
advantage of Lis position in the bank had + and cn April 1, 1925, the bank.through its 
overdrawn money much in excess of what Assistant Manager filed a petition of*com- 
could reasonably be covered by the shares plaint against Kalidas, Jitendra and several 
deposited by him. There was also dispute other persons, before “the Police Magistrate 
as to accounting between the parties, and at Alipur, charging them with offences 
Kalidas did not admit the correctness of the under ss, 420, 120-B, 405 and 408, Indian 
figures at which the bank assessed his lia-* Penal Code. On the very*same day sum- 
bility in respect of the overdrafts. As early monses were issued. On April 6, 1925, all 
as April 1, 1924, we find Kalidas writing the accused appeared and were let off on 
a letter to the bank (Ex. 5-b) asking them personal recognizance of Rs, 2,600 each, 
to fix atime and date for settlement of his April 15, next having been fixed as the date 
affairs ; and on July 22, 1924, he stated in of hearing. The talk of settlement by refer- 
another letter (Ex. A-6) that as the price ence to arbitration which was apparently 
of shares had gone up, the bank need not abandoned seems to kave been revived after 
have any apprehension on the score of the the institution of the criminal case. On 
securities being insufficient. April 15, 1925, which was the date fixed for 

On August 29, 1924, the bank sent a hearing of the criminal caze, we find an 
docquet to Kalidas (Ex. B-4) intimating that order recorded by the Magistrate in the 
his overdraft account showed a sum of following terms: ‘There is a talk of com- 


220 


promise. Date April 24.5 On April 24, 1925, 
again the order sheet shows that the parties 
wanted time, and ihe case was adjourned to 
April 29 next. On April 26, 1925, Kalidas wrote 
a letter to the bank in the following terms: 

“In continuation of my previous correspondence 
with youl beg to state that although the bank has 
started a criminal proceeding against me and my 
son Jitendra Kumar Roy Chowdhury, I know that 
there is no eubstance in it. I am yet willing to 
place for settlement the dispute about the liability 
of my said son and myself tothe bank in the hands 
of an arbitrator. If the bank has no objection to 
the appointment of Babu Amarendra Nath Bose, 
Vakil, High Court or, Babu Nagendra Nath Baner- 
jee, Public Prosecutor, Alipur, as arbitrator in the 
matter, I would suggest their names and hope that 
the matter would thus be speedily brought to termi- 
nation.” 

The bank agreed to arbitration by Mr. 
Amarendra Nath Bose, and on April 30, 
1925, the agreement of reference to arbitra- 
tion was executed. It was stated in the 
agreement that the bank, was claiminga 
sum of Rs. 2,57,260 annas odd from Kalidas 
and a sum of Rs. 76,012 annas odd from 
Jitendra but both of them challenged the 
correctness of the accounts upon which the 
bank arrived at those figures.. Exception 
was also taken by Kalidas and his son to 
the amount of interest and compound 
interest charged by the bank. The arbi- 
trator was to examine the accounts and 
find out what was exactly due by Kalidas 
and his son to the bank. He was also 
empowered to make any remission if he 
thought proper. The award of the arbi- 
trator, would have the force and validity 
of a Civil Court decree. On May 14, 1925, 
the arbitrator made his award. He found 
that the bank was entitled to a sum of 
Rs. 1,54,650 from Kalidas and a sum of 
Rs. 55,500 from Jitendra and for the last 
amount both the father and the son would 
yemain jointly and severally liable tothe 
banks On May 16, 1928, two days after 
the award was made, Kalidas wrote a 
letter to the bank, swggesting the transfer 
of certain properties with a view to liqui- 
date his dues under the award. In con- 
clusion he statede: 

“Tam willing toexecute an agreement pending the 
completion of the necessary documents of transfer, 
and in the meantime, as arranged before, the criminal 
case against us will be withdrawn,” 


The bank in its reply denied that there 
was any arrangemeDt with Kalidas about 
the criminal case. It was only the civil 
liability to the bank, which, it was said, 
Kalidas wanted to settle by arbitration 
and to that only the directors agreed. The 
bank, however, was prepared to say before 
the Criminal Court that the liabilities of 
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Kalidas and his son were adjusted after 
they had made payments in accordance 
with the award. On May 18, 1925, the 
following order was recorded in the order 
sheet in the criminal case. “Parties not 
ready ; application for adjournment filed. 
Put up on June 1, 1925. Accused as before.” 
On June 1, 1925, the case was adjourned on 
the application of the complainant to June 
15 next. On June 15, Kalidas was report- 
ed to be ill and the case was again ad- 
journed to June 19. On June 27, 1925, the 
mortgage bond in suit was executed and 
the consideration for the same was stated 
to be the sums fixed by the arbitrator as 
payable by Kalidas and his son Jitendra. 
On June 29, the complainant put in a 
petition stating inter alia that Kalidas 
Roy Ohowdhury and his son Jitendra 
Kumar had made up their differences with 
the bank and had voluntarily made arrange- 
ment for the payment of moneys due by 
them. Under the circumstances the com- 
plainant did not desire to proceed further 
with the case or adduce any evidence, 
Upon this the Court discharged the accused 
under s, 253, Criminal Procedure Code. It 
is not disputed that after the execution of 
the mortgage some payments were made 
by Kalidas and his son, on the basis of the 
award, which was treated as valid and 
binding and no attempt was made by any 
of the parties to challenge or impeach the 
same. 

The question now is, whether in the 
facts mentioned above, the mortgage bond 
is void and unenforcerble, under s. 23, 
Contract Act. The law on the point seems 
tome to be perfectly well-settled. It is 
against public policy to make a trade of 
felony or attempt to secure benefit by 


.Stifling a prosecution or conpounding an 


offeace which is not compoundable in law. 
Tne principle is that no Court of law can 
countenance or give effect to an agreement 
which attempts to take the administration 
of law out of the hands of the Judges and 
put it in the hands of private individuals. 
The test to be applied in all such cases is, 
as to whether if was an express or implied 
term of the bargain between the parties, 
that a non-compoundable criminal case 
should not be proceeded with: vide Kamini 
Kumar Basu v. Birendra Nath Basu (1) and. 
Gopal Chandra Poddar v. Lakshmi Kanta 
Saha (3). Ifthe quid pro guo or consider- 
ation for a bond is the withdrawal of a 
criminal prosecution, cbviously it is hit 

(3) 37 O W N 749; 14% Ind. Oas. 492; A I R 1933 Cal, 
817; 6 R O 340. 
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bya. 23, Contract Act. But the fact that 
prosecution was actually withdrawn as a 
result of the execution of the bond, does 
not necessarily show that the object or 
consideration of the bond was the stifling 
of the criminal case. A distinction has 
always been drawn between the motive to a 
transaction, and its object or consideration 
and it is not enough that the motive which 
impelled the party who exevuted the bond 
was that the criminal case against him 
might be dropped: Dwijendra Nath 
Mullick v. Gopiram Gobindram (4) and 
Deb Kumar Roy V. Anath Bandu Sen (5). 
Dr. Bysak, in his argument before us, 
assailed the propriety of the view taken 
in some cases, e. g, Deb Kumar Roy 
vy nath Bandu Sen (5) that the 
provision of s. 23, Oontract Act, 
does not apply, when there is an already 
existing civil liability on the part of the 
persun who executes the deed, even though 
there has been a withdrawal of a non- 
compoundable criminal case against him. 
The decisions in Kamini Kumar Basu v, 
Birendra Nath Basu (1) and Jones v. 
Merionethshire Permanent Benefit Building 
Society (2), are relied upon in support of 
this contention. Itseems tome that the 
question really is one of fact, notof law. 
To bring acase within the purview of 
s. 23; Contract Act, itis necessary to show 
that the object or consideration of the 
agreement is unlawful. When there is 
a- just and bona fide debt owing by the 
accused, against whom a non-compound- 
able criminal case is proceeding, and he 
gives a security to his creditor, the 
entire consideration for which is the 
pre-existing debt, and no part of it is 


referable tothe withdrawal of the criminal «but if the dropping 


case, the transaction would be a perfectly 


good transaction: Shaikh Gafoor v. 
. Hemanta Sashi Debya (6). There, as 
between thé debtor and the creditor, 


that is no trading on felony, which pub- 


lic policy condemns, and the law attempts ° 


at preventing, The creditor gets just 
what he was entitled to, and there is no 
advantage, or emolument coming to him for 
withdrawing the prosecution aginst his 
debtor. As observed by Ootton, L. J. in 
Rlower v. Saddler (7). . 
“A threat to prosecute is not of itself iliegal and 
(4) 29 O W N 8:5; 89 Ind. Oas. 200; A IR 1926 Cal. 
59,53 0 51; 42 O LPJ 90, 
ae” 33 O W N 26; 131 Ind, Cas 133; A LR 1931 Cal. 


(6) 35 C W N 28; 131 Ind. Cas. 574; AI R1931 Cal. 
416; Ind. Rul, 4931) Cal, 462. 
(7) (1883) 10 Q 5 D 572. 
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i tended fordoes not apply when a 
at oad bone Fide debt actually exists, when 
there is good consideration for giving a security 
and where the transaction between the partics 
involves a civil liability as wellas a possible ori- 
minal act. In my opinion a threat to procecute 
does not necessarily vitiate a subsequent agreement 
by the debtor togive a security for a debt what 
he justly owes to his creditor. 

The cases relied upon by Dr. Bysik have 
no bearing on this question. In Kamint 
Kumar Basu v. Birendra Nath Basu (1), 
there was no pre-existing civil liability 
and it was expressly found by the 
Judicial Committee that the ekrarnama 
for setilement of disputes was not a 
bona fide reference but was resorted to 
only forthe purpose of securing wilh- 
drawal ofthe criminal proceedings. In 
Jones v. Merionethshire Permanant Benefit 
Building Society (2), the pro-notes were given 
by an outsider who was under no obligation 
to the Building society. This distinction 
between getting a security for a debt from 
a debtor, and getting it from a third 
person who is under no obligation to 


creditor, was pointed out clearly by 
Cotton, in J. in Flower v. Saddler (7) 
referred to above. When security 1s 


who is under no 


given by an outsider, 
the consideration 


existing obligation, 
could be nothing else but withdrawing 
of the criminal case, and as such, the 
security is not entertainable in law: 
vide Kessonji Tulsi Das v. Hurjivan Mulya 
(8)and Sayamma Dattatraya v. Punam- 
chand Raichana (9). The position in my 
opinion is that ifthe pre-existing liability 
of the debtor was the sole consideration 
for the security which he gives, the tran- 
saction willbe protected, even if it were 
given under threat of criminal proceedings; 
of prosecution was 
also a matter of “bargain between ° the 
parties, and constituted a part of the 
consideration. apart from the pre-axisting 
debt, the security cannot be enforced ın 
law. 

Coming tothe facts of this case, l must 
say that I had considerable hesitation at 
first in differing from the finding arrived 
at by the trial Judge, viz. that 

“though one of the motives for the execution of the 
deed of reference andthe bond in sult was the 
withdrawal of the prosecution, but the consideration 
for the bond in suit was not that but the debt itself 
which was found due bysthe arbitrator chosen by 
Kalidas himself.” 

On careful 
have come to find that 


(8) 11 B 566. 
(9) v7 B 678; 147 Ind. Oas, 1086; A I R 1933 Bom 


413; 35 Bom. L R 850; 6 RB 243, 
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facts appearing in evidence, from which 
it is difficult to resist the inference that a 
part at least of the consideration for 
entering into the ekrarnama was the 
withdrawal of the criminal proceeding that 
was already started. ; 

It cannot be disputed that both Kalidas 
and his son were indebted to the plaintiff 
bank on account of the overdrafts taken 
by them. The exact amount of their 
indebtedness was a matter of dispute 
between the parties and Kalidas and his 
son, rightly or wrongly, took exception 
tothe way in which the interest and 
compound interest were charged by the 
bank. It appears also from the letter 
Ex. 5 (b) dated April 1, 1924, that the talk 
of arbitration commenced at least earlier 
than April 1924, It continued till 
November of that year and on Novem- 
ber 8, 1924, there was a resolution passed 
by the Board of Directors, nominating one 
of the arbitrators and asking Kalidas 
io nominate the other. Kalidas then 
attempted to put off the reference on 
‘certain frivolous excuses, and inspite 
of the bank’s letter (Ex. PEe)) dated 
November 25,1924. asking him to state 
definitely as to whether he was willing to 
submit to arbitration, he did nst move 
any further in this matter, and maintained 
a rigid silence over it. The talk of 
arbitration therefore practically came to an 
end in November 1924. 

Then on April 1, 1925, the bank started 
the criminal prosecution. The petition of 
complaint was filed on that date. Five 
persons were named as accused in that 
case including Kalidas and Jitendra, and 
there was a definite charge of conspiracy 
against all the accused, in pursuance of 
which, it was said that they overdrew 
large sums of money on insufficient security 
by cheques, which were passed , by accused 
No. 1. The charges were under ss, 40J, 
420 and 120-B, Indian Penal Code, ‘Lhe 
Magistrate directéd summons to be issued 
against all the accused. On April 6 
following, all the uccused. appeared, and 
were let off on personal recognizance of 
Rs. 2,000 each, April 15, next being fixed 
as the date of hearing. On April 15, it 
was stated to the Magistrate that there 
was a talk of compromise and the case 
was adjourned to April 24 following. 
There is no doubt, and the Subordinate 


"er ran 


stparnbka KOMAR Bai v, bakisi oHANDRA (GAL) 


17916 
give security for their debts. This ,by 
itself would not make the security for 
the debt illegal, unless the abandonment 
of the criminal case was proved to be a 
part of the consideration for the same. 

It appears from the evidence of Chandra 
Bhusan Banerji, a senior Pleader of 
Alipur Bar that Kalidas approached him 
som after the criminal case was started 
and asked Chandra Bhusan to save him 
from jail, Chandra Bhusan says that he 
took Kalidas to Mr. Surendra Nath Mallik, 
who was a Director of the bank and an 
influential person, and requested Mr, 
Mallik to save Kalidas somehow. We have 
no evidence as to what Mr, Surendra 
Mallik actually did, but we have the 
evidence of Jitendra, the son of Kalidas, 
who saysthat Nagendra Nath Banerjee, 
the Secretary of the bank, approached his 
father soon afler and assured him that 
the criminal case would be withdrawn, if 
Kalidas would agree to refer the matter to 
arbitration and pay up the money that 
would be fixed by the arbitrator. “We 
would not have referred the matter to 
arbitration,” says Jitendra “and would not 
have executed the bond, unless we were. 
assured that as a result of this, the eri- 
minal case would be withdrawn, 

Tois statement of Jitendra, it must ke 
noted, was not challenged in cross-exXamina- 
tion on the plaintiff's side. Their owa 
witness is one Tara Pada Dutt, a ledger- 
keeper, who has no personal knowledge of 
the affair and can’t say what the terms 
of settlement were, and, waether or not ib. 
was agreed upon by the parties that the | 
criminal case would be withdrawn, if 
Kalidas would pay up his dues. Kalidas's 
own letter is dated April 20,1925, and he 
Biatea there that though the bank had 
started criminal proceedings against him, 
yet he was still willing to place lur 
settlement, the dispute about the liabilities 
of himself and his son to the baak, in 
the hands of an arbitrator. He himself 
suggested the names of several persons 
including Mr. Amarendra Nath Basu, an 
Advocate of this Court. ‘This offer was 
accepted by the bank, and bueir resolu- 
tion is dated Apiil 26, 1925. They agreed 
to have Mr, A. N, Bose as arbitratorand, 
resolved that the letter of reference must 
be executed and the matter placed before 
the arbitrator prior to June 2], 1925, It may 
be noted here that Jane 29 was the date 
fixed for hearing.of the criminal case, 
and the bank was certainly not willing to 
say anything in the criminal case unless 
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the matter was placed before the arbit- 
ratar. The agreement of reference was 
actually executed on April 30, 1925, and on 
the day before the Criminal Court recorded 
the following order in the order sheet : 

“Oase adjourned to May 4, at the request of both 
parties, on which date, either the prosecution wit- 
nesses to be produced, or the case settled.” 

The arbitrator's award was given on 
May 14, 1925, andon May 16, Kalidas wrote 


.& letter to the bank, suggesting in what 


way he can liquidate his due as fixed by 
the arbitrator. The last sentence in his 


letter runs as follows : 

“I am willing to execute an agreement pending 
the completion of necessary documents to transfer and 
inthe meantime as arranged before, the criminal 
case against us will be withdrawn.” 


The bank in their reply undoubtedly 
denied that there was any arrangement 
about the criminal case. What they said 
was, that if Kalidas would pay up the 
amount found due by him, they might 
represent to the Criminal Court that the 
liabilities were adjusted. It is difficult, 
however to resist the conclusion from the 
facts stated above that it was one of the 
understood terms of agreement between 
the parties, that the criminal case would 
be withdrawn, if Kalidas would agree to 
refer the matter to arbitration and either 
pay up or give seculity for the amount 
found due by the arbitrator. In my 
opinion, there was a distinct bargain to 
that efect which is proved by the evidence 
of Jitendra and is supported by the 
statement of Chandra Bhusan and the 
records of the criminal case. The mort- 
gage bond was executed on June 27, 
1925, and the criminal case was with- 
drawn on June 29 following. In the 
petition of withdrawal, it is expressly stated 
that as Kalidas and his son had made up 
their differences with the bank and had 
made arrangements for payment of the 
moneys, the complainant did-not desire to 
proceed further with the case or adduce 
evidence, 


I hold therefore that though Kalidas and 
his son undoubtedly owed money to the 
bank, yet the morigage cannot be enforced, 
as the consideration for the agreement to 
Yeference and consequently of the mort- 
gage itself was partiy the withdrawal of a 
non-compoundable offence which comes 
within the mischief of s, 23, Contracts Act. 


_ It would be open to the bank to enforce 


their civil rignis which existed indepen- 

dently of the award, in such ways as are 

recognized by law. I agree with my 
. , 
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Lord the Chief Justice that the appeal 
should be allowed and the suit dismissed 
but no costs should be given to the 
successful appellants either here or in the 


Court below. 
S. Appeal allowed 
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LAHORE HIGH COURT 
Criminal Appeal No. 184 of 1938 
May 26, 1938 
Tex Cranp AND Ram LALL, JJ, 
EMPHROR— Prosgoutor 
versus 
UJAGAR SINGH HAKAM SINGH 
AND ANOTHER—ACOUSED—REsPUNDENTS 

Criminal trial—Murder—Right of private defence 
— Held, that accused acted in right of private de- 
fence and did not exceed tt, 

The deceased's party felt themselves aggrieved at 
the accused's having taken more than their fixed 
share of water, and they came drunk and 
armed with deadly weapons such as barckis and 
dangs and attacked the accused and their com- 
panions, when they were quietly sitting under the 
mulberry trees in their land. They actually attack- 
ed them, causing an injury with a sharp-edged 
weapon to one of the accused's party. The whole of 
the incident lasted a minute ouly and during the 
fight the deceased persons met with death : 

Held, that the accused -had a reasonable appre- 
hension that grievous hurt with deadly weapons 
would be caused to them and they clearly acted in 
the right of private defence. lt could not be that 
the reasonable apprehension of danger to the per- 
sons of the accused’s party had ceased before the 
injuries were inflicted by them on the deceased and 
br right of self-defence was not, therefore, exceed- 
e 


Cr. A. from an order of the Additional 
Sessions Judge, Lyallpur, dated November 
23, 1937. 

Mr. Mohammad Monir, Assistant 
AdvocatesGeneral, for the Crown. 

_ Mec. Jiwan Lal Kapur, for.the Oom- 
Plainant. ° : 

Mr. Harnam Singh, for the Respondents, 

Tek Chand, J.—Five persons, Ujagar 
Singh, Saudagar Singh, Fauja Singh, 
Kirpal Singh and Kesar Singu, were tried 
ebefore the Additional Sessions Judge, Lyall- 
pur, under ss. 302/149, Indian Penal Code, 
for having murdered Mangal Singh and 
Sadhu singh. The learned Judge, agreeing 
with the unanimous verdict of tue assessors, 
held the charge unproved and acquitted all 
the five accused persons. ‘he Crowna has 
appealed under s. 417,,OCriminal Procedure 
Code; against the acquittal of two of the 
accused persons cnly, namely Ujagar Singh 
and Saudagar Singh. We have neard the 
Assistant to ine Advocate- General in support 
of the appeal and Sardar Harnam Singh 
for the two respondents. The learned 


to 
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Additional Sessions Judge rejected the 
evidence for- the prosecution as ‘‘useless” 
aad held that the motive alleged by them 
was “not believable’. We found on the 
other hand, that the deceased's parly felt 
themselves aggrieved at the respondents 
having taken more than their fixed share 
of water, and that they came drunk and 
armed with deadly weapons and attacked 
the respondents and their companions, when 
they were quietly sitting under the mulberry 
trees in their land. Onthese findings, he 
came tothe conclusion that bhe deceased's 
party were the aggressors and that the 
accused persons acting in the exercise of the 
right of private defence inflicted injuries 
“on Mangal Singh and Sadhu Singh which 
resulted in their death, He held, therefore, 
that their case we covered by s. 100, Indian 
Penal Code. Accordingly he acquitted them. 
On appeal before us Counsel for the Crown 
has not attempted tosupport the case for 
the prosecution as disclosed by the evidence 
produced by them at the trial. He contended 
that on the proved facts and circumstances 
of the case the accused persons had no 
right of private defence and that in any 
case trey had exceeded that right. After 
hearing the learned Counsel at length and 
examining the record, we see no reason to 
differ from the conclusions of the learned 
trial Judge. l 

We find it proved that the deceased per- 
sons and their companion, P. W. Pal Singh, 
came armed with barchis and dangs, that 
they were drunk, that they felt that they 
had a grievance against the, accused, and 
they actually attacked them, causing an 
injury with a sharp-edged weapon to Sadhu 
Singh (D. W. No. 1), who was with the 
respondents at the time. ‘The repondents 


thus had a reasonable apprehension that ° 
grievous hurt with deadly weapons would. 


be caused to them gnd they clearly acted 
in the right of private defente. Itis con: 
tended, however, that this right was exceed- 
ed. In support ef this contention Ccunsel 
referred us to the injuries which were 
found on the persons of Mangal Singh and 
Sadhu Singh, deceased, and Pal Singh 
(P. W. No. 16). An examination of these 
injuries, however, shows that though their 
number, as given by the medical witness, 
is large, in reality they were caused by a 
small number of blows. The medical 
witness himself admitted that in tne case 
of Sadhu Singh, five of these injuries were 
superficial abrasions, which were probably 
caused while Sadhu Singh was falling down 
and that injuries Nos. (2) to- (9) appeared 
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to have been caused by Sedhu Singh ‘grasp- 
ing the ussailant’s weapon when it was 
pushed cr drawn out’. This leaves us really 
with two injuries, caused by effective blows, 
viz, Nos. (1) and (10), on the person of 
Sadhu Singh. Similarly. two effective | lows 
appear to have been given to Mangal Singh. 
The whole incident according to the evi- 
dence of Jawand Singh (P. W. No. 15) lasted 
for about a minute only. In these circum- 
stances it cannot be said that the reason- 
able apprehension of danger to the persons 
of the accused’s party had ceased before 
these injuries were inflicted by them on 
Mangal Singh or Sadhu Singh. We agree 
with the learned Additional Sessions Judge 
in holding that the right of self defence 
was not exceeded. We maintain the order 
acquitting the respoadents and dismiss the 
appeal. 
8. Appeal dismissed. 


Teen akar nata 


NAGPUR HIGH COURT 
Oivil Revision Application No. 761 of 1937 
July 5, 1938 ; 
Grouse, J. 
SHEOKISANDAS AGARCHAND DAGA 
MAHESH RI—Derenpant—APpeLicant 
Versus 
DAUDAS RAMGOPAL AND orsERs— , 
RESPONDENTS—OPPOSITE 
PARTY 
Court-fees — Appeal by defendant against final 
decree in suit for dissolution of partnership and 
accounts~-Court-fee to be paid is on amount mentioned 
tn final decree. pana 
In an appeal by a defendant against a final decree 
in a suit for dissolution of partnership and accounts, 
court-fee has to be paid on the amount mentioned in 
the final decree and not on the provisional valuation 
put inthe suit by the plaintiff when he instituted it. 


The ground for allowing a provisional estimate, 2. €.. 


the uncertainty about the amount due, no longer 
exists after a final decree has been passed In re 


Dhanukodi Nayakkar (2), Srinivasacharlu v. Perin- . 


devammea (3), Kantichandra Tarafdar w. Radharaman 
Sarkar (4, and Feroze Din v. Mohamad Din (5),. 


ereferred fo. 


O. R. App. of the order of the Court of the 
District Judge, Akola, 
dated September 27, 1937, in Civil Appeal 
No. 15*B of 1936, arising 


2nd Sub-Judge, 2nd Class, Akola. 
Mr. R. N. Padhye, for the Applicant. e 


Mr. W. B. Pendharkar, for the Opposite. 


Party. - 


Order.—The short point is whether in | 


an appeal by a defendant against a final 


No. 125 of 1931, dated December 4, 1935, by - 


ge 
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decree in a suit ‘for dissolution of partner- | 
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ship and accounts, court-fee has to be paid. 
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_ on the amount mentioned in the final decree 


or on the provisional valuation put in the 
suit by the plaintiff when he instituied it. 
No good reason is apparent, either on the 
score of justice or of convenience, why the 
appellant should not be called on to pay 
on the real, ascertained value of the appeal 
which he is preferring. The ground. for 
allowing a provisional estimate, 7. e. the 
uncertainty about the amount due, no 
longer exists after a final decree has been 
passed. 
~ Applicant relies on In re Venkatanadham 
(1), but that case has been overruled in 


a convincing judgment by a Full Bench. 


of the same High Court in In re Dhanukodi 
Nayakkar (2), following Srinivasacharlu. v. 
Perindevamma (3). We are not concerned 
here with cases dealing with preliminary 
decrees where the amount of claim may be 
still undertermined. Another authority 
against the applicant is Kantichandra 
Tarafdar v. Radharaman Sarkar (4), in 
which s, 7, sub-s.iv (f) of the Oourt Fees 
Act and not Art. 17, Sch. Il, was held 
applicable. Even in the case of a prelimi- 
nary decree it has just recently been held 
in the Division Bench case of Feroze Din 
v. Mohammad Din (5), which distinguishes 
on the facts Faizulla Khan v. Mauladad 
Khan (6), that an appeal against such a 
decree must bear court-fees ad valorem on 
the amount at which the relief is valued 
in the plaint. Inthe present case the de- 
fendant has no option but to value the relief 
at the figure which he has been ordered to 
pay by the decree against hin. 

This application fails and is dismissed 
with costs. Pleader'’s fee Rs. 15. 


8 Application dismissed. 


' (1) 56M 05: 141 Ind. Cas. 602; A I R 1933 Mad. 330; 
37 L W 106; (1933) M W N 36; 54 M L J 122: Ind. Rul 


. (1933) Mad. 149. 


(2)A IR 1938 Mad. 435; 175 Ind. Oas. 470; IL R 
1938 Mad. 598: (1938) 1 M LJ 623; 47 L W 488: (1938) 
M W N 373; 10 R M 781 (E. B.) 4 

(3) 39 M 725;33 Ind. Oas. 602; A 1 R 1917 Mad. €68; 
30M LJ 402. 

(4) 57 O 463; 124 Ind. Oas. 77; AI R 1929 Cal. 815! 
33°O W N 743; Ind. Rul. (1930) Cal. 397. 

(5) 1LR1937Lah. 196; 17) Ind. Oas. 837; AIR 
1937 Lah. 694; 10 R L 238; 39 P LR 884. 

(6)10 Lah. 737; 117 Ind. Oas. 493; A LR 1929 P O 


9147; 56 I A 232; 33 O WN 781,31 Bom. L R841; 30 L 


x 104; 57M LJ 281; (1929) M W N818;50 0 LJ 39 
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MADRAS HIGH COURT 
Civil Appeal No. 411 of 1933 
March 4, 1938 
Kine AND L. Rao, JJ. 
K. P. 8. KAMTHAN CHETTIAR 
AND ANOTdER - PLAINTIFRS—-A PPELLANTS 
TETSUS 
P.C. T. CHIDAMBARAM CHETTIAR 
— DEFENDANT—RESPONDENT 
Principal and agent—Commission—Agent, whether 
entitled to commission for collecting old outstandinga 
independently of any agreement or custom—‘Samans' 
-Payment of share of profits as ‘samans’ is recogniz- 


ed. 

The collection of the outstandings is certainly a 
part of the firm business and where salary chit fixes 
the remuneration of the agent and requires him to 


‘carry on the firm business according to the directions 


of the principal, the agent cannot refuse -to collect 
them, if required. He is bound to collect them if 
required by the principal and independently of any 
agreement or custom the agent is not entitled to some 
commission for collecting old outstandings. Rama- 
swami Chetti v. Alagappa Chetti (1), distinguished. 

It is customary among Nattukottai Ohetties to pay 
10 per cent. of the net profits to the foreign agents 
as ‘samans’ and the custom has been recognised by the 
Madras High Oourt. Appeal No, 412 of 1925 and 
Second Appeal No. 467 of 1937, relied on, 

CO. A. against the decree of the Court of. 
the Subordinate Judge, Dsvakotta, in 
O. S. No. 181 of 1931. 

Judgment.—The appeal and memoran-- 
dum of objections arise out of asuit by the 
appellant against bis agent for an account 
of his agency and recovery of the amount 
found due on the taking of the accounts., 
The agent died after tiling the memo- 
randum of objections and the legal repre- 
sentative has not chosen to appear. The 
memorandum of objections fails for that. 
reason and the questions raised by the 
appeal are whether as held by the trial 
Oourt the agent is enttled to: 

(1) a commission of 4 per cent. for 
collecting old outstandings;* (2) 10 per 
cent. of the net profits earned during the 
agency towards what is known as samans. 

The claihh was basedon the agreement 
and custom but as found by the trial 
Judge, there is no satisfagtory evidence of 
any agreement or custom to pay any come 
mission for collecting old outstandings. 
The salary chit Ex. A fixes the remunerae 
tion of the agent and it requires him to 
earry on the firm business according to 
the directions of the principal. The col- 
lection of the outstandings is certainly a 
part of the firm btsiness, and inthe face 
of the salary chit, the agent cannot refuse 
to collect them if required. The decision 
in Ramaswami Chetts v. Alagapaa Chetti 
(1) deals with the liability of the agent 


(1) 28 M 49 
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for old outstandings and not his duty to 
collect them if directed and the observa- 
tion of the trial Judge that it is well set- 
tled that it is not part of the duty of an 
agent to collect old outstandings of the 
firm is unwarranted, He js bound to 
collect themif required by the principal 
and the evidence of the agent shows that 
no commission was paid to him for collect- 
ing old outstandings during any of the 
previous periods of his agency. There is 
according to him no fixed rate either and 
the view of the trial Judge that inde- 
- pendently of any agreement or custom 
the agent is entitled to some commission 
for collecting old outstandings is untenable. 
The claim for collecting old outstandings 
must, therefore, be disallowed. 

. Ås regards the share of the profits 
claimed towards samans, the evidence of 
D.W. No. 4 shows that it is customary 
among Nattukottai Ohetties to pay 10 per 
cent. of the net profits to the foreign 
agents as samans and the custom has 
been recognised by this Court in Appeal 
No. 412 of 1925 and Second Appeal No. 
467 of 1937. It is also mentioned in 
p. 100 of the Madras District Gazetteer and 
the objection was not seriously pursued. 
The claim for samans is thus well-founded 
and the appeal fails tothat extent. 

The decree of the lower Oourt will, 
therefore, be modified by disallowing the 
claim for commission for collecting old 
outstandings and the parties will bear 
their respective costs in this appeal, The 
memorandum of objections is dismissed 
and the appellant willhave his costs out 
of the estate of the agent in the handsof 
the legal representative. 

N.B. Decree modified, 
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CALCUTTA MIGH COURT 
Civil Appeal No. 603 of 1936 
August 3, 1938 
R. O. Mrfrgr AND BEN, Jd. 
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In order that a sale may be reversed, three 
essential elements must be established by the jugig- 
ment-debtors. (1) That there was either fraud or 
irregularity or both in publishing or in conducting 
the sale; (2) That the price fetched at the sale is 
inadequate, and (3) that inadequacy of the price 
must be connected directly with the fraud or irre- 
gularity complained of and established. An execu- 
tion sale can only be set aside if the ground 
mentioned in rr. 89, 90 or r. 91 of O. XXI, Civil 
Procedure Oode, be established as the case may be. 
If no such application is made, the Court has no 
option but to confirm the sale. if any such ap- 
plication is made andthe ground mentioned in 
those rules be not established, the onus being on 
him who applies for reversal of the sale, the 
Court has no option but to confirm the sale under 

. SXI,r.92. Brij Mohun v. Rai Umanath (|) and 
Nanhelal v, Umrao Singh (2), relied on. 


O, A. from the original order of the Sub- 
Judge, Second Court, Bakerganj, dated 
July 3, 1936. 

Messrs. H. D. Bose, Hemanta Kumar Bose 
and Sukumar Dey, for the Appellant. 

F Mr. Kamalaksha Basu, for the Respon- 
ents. 


Judgment.—This appeal is on behalf of 
the decree-holder and is directed against 
an order of the learned Subordinate Judge, 
Second Court, Bakerganj, by which he 
allowed an application filed by the Official 
Trustee of Bengal representing judgment- 
debtor No.1 under the provisions of O. KAT, 
r. 90, Civil Procedure Code. The deeree- 
holder obtained a decrea under O. XXXIV, 
r. 6 from this Court for Rs. 20,742 plus costs 
on August 23,1333. This decree was trans- 
ferred for execution to the Court of,the 
District Judge of Bakerganj and was even- 
tually executed by the Subordinate Judge 
of that place. There are two sets of judg- 
ment-debtors, judgment debtor No. 1 (being 
a minor) Manik Lal Mitter; and the second 
set consists of two persons, both, minors 
Samarendra Nath Mitter and Mukul Chandra 
Mitter, being the sons of Sourendra. 
Itis admitted tatin the properties which 
were put up to sale, Manik Lal had a third 
undivided share and the other two judge 
qent-debtors had a sixth share. The pro- 
perties which were. attached in execution of 
this decree consisted of the share of the said 
judgment-debtors in 19 kharija taluks 
and 5 tenures. The lots were, however, 48 
in number; the shares of tke two sets of 
judgment-debtors being specified in dif- 
ferent lots. The original application for 
execution was against judgment-debtor No.1 
represented by his guardian Parul Sundari 
who was his grandmother.*® Judgment- 
debtors Nos.2 and 3 were,however,respresent- 
ed by a Court guardian, Mr. Ajit Kumar Dey, 
a solicitor of this Oourt. A writ of attach- 


as the date of the sale. 
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ment was issued on April 18, 1934, and the 
peon who is said to have effected the attach- 
ment filed his return of service in Court on 
May 31, 1934. After this, the decree holder 
made an application to the Court on the 


allegation that one Ramendu Roy kad 
been appointed, in a sult in 
Hooghly in which the  judgment- 


debtors were parties, a Receiver over the 
whole estate. The prayer in this applica- 
tion was that the Receiver should be 
subatituted fin the place of tke judgmen - 
debtors in the pending execulion proceed- 
ings, This prayer was allowed by the 
Court. 

Thereafter, the decree-holder filed an 
application for settling the terms of the sale 
proclamation under the provisions of O. XXI, 
r.66 and notices were duly served upon 
Ramendu Roy. He appeared and filed 


an application on January 21, 1935, asking’ 


the Oourt to determine on evidence the 
approximate value of the different proper- 
tiesto be set out the proclamation for 
sale, his case being that the value men- 
tioned in the decree-holder’s application 
was quite inadequate. On this application, 
the Court recorded an order which is Order 
No. 17 dated January 26,1935. The sub- 
stance of this order is that the prayer of 
Ramendu Roy was rejected and the sale 
proclamation was ordered to be issued with 
the price mentioned in the decree-holder's 
petition noted in it. On the same day, an- 
other order was passed fixing April 10, 
late Four days later, 
one Rajani Mohan Gircar filed a claim under 
O. XXI, r. 58, Civil Procedure Code, in 
respect of four of the attached properties 
and his claim was numbered as claim case 
No. 1 of 1935. It has been found by the 
learned Subordinate Judge and that finding 
has not been challenged before us that 
Rajani Mohan Sirear was a trusted officer 
and an am-mukhtar of Parul Sundari, grand- 
mother of judgment-debtor No. 1, who in the 
suit in which the decree was passed ang 
also up toa certain stage of the execution 
of the suit represented her minor grandson. 
As soon as this claim case was registered, 
an application was made on behalf of the 
claimant for re calling the sale proclama- 
tion whieh had already been issued in 
pursuance of the Court's order dated 
January 26, 1935. The sale proclamation 
was re Called on February 1, 1935, and this 
fact was taken advantage of by Bamendu 
Roy. He filed another application in which 
he again requested the’ Court to determine 
the value of the respective lots by taking 
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evidence of the value which was to be 
inserted in the sale proclamation which 
had to be issued later on, because the sale 
proclamation which had already been isstfed 
had been then recalled. The Court fixed 
February 16, 1935, for considering this new 
application filed on behalf of the judgment- 
debtor but later on at the instance of the 
decree-holder the date of hearing was 
changed from February 16, to February 
5, 1935. On that date the learned Subor- 
dinate Judge passed an order in which he 
said that in the special circumstances of the 
case he would not accede to the judgment- 
debtor's prayer and would allow the value 
as stated by the decree-holder and as stated 
by Ramendu Roy to appear side by side 
in the sale proclamation to be issued. He 
also directed that the said proclamation was 
not to go out of his office till February 
23 1935, or until further orders. This order 
was passed at the time when claim case 
No. 1 of 1935 was still pending. 

On February 23, 1935, the decree-holder, 
however, made an application stating that 
it was not necessary at all tohold up the 
galeof the other lots becausa the claim case 
was then pending inasmuca as the claim 
of Rajani Mohan Sircar related only to 
A out of the 48 lots agaiast which the 
dearee-holder intended to proceed. The 
decree-holder accordingly prayed for the 
issue of the sale proclamation in respect of 
the 44 lots which were not the subject- 
matter of the claim. The Court acceded to 
that prayer and directed the gale proclama» 
tion to issue in respect of the said 44 lots of 
properties. Soon thereafter, claimant No. L 
did not appear in support of his claim and 
the claim case No. l of 1935 was dismissad 
for default on March 9, 1935. We have set 
out in some detail tae proceedings of the 
Court up to this stage because these pro- 
ceedings will have a Very importiat bearing 
upon two of the questions raised before the 
learned Subordinate Judge and also before 
us, namely whether the process of attache 
ment and the sale pYoclamatiun ware 
suppressed at the instance or instigation 
of the decree-holder. 

In the sale proclamation, the date for sale 
was fixed as May 8, 1935. Oa that date, 
two applications were made, 028 by Parul 
Sandari and the other by tha Odicial 
Trustee. Paral Sundari informed the Court 
that the Official Trustes had been appointed 
as a trastee tothe estate of her grandsm 
and also had been mide the Receiver by 
ths Subordinate Judge of Hooghly in the 
place of Ramendu Roy. In her application 
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she for the first time set forth the case that 
a sum of Rs. 17,500 had been paid out of 
Coyrt in reduction of the decretal claim to 
Mr. H. N. Dutt who was the solicitor of the 
decree holder. But in the said applica- 
tion she did not mention the details of the 
said payment. The Official Trustee also 
made an application and in that application 
besides praying for substitution in the place 
of Ramendu Roy, he stated that he had only 
been recently appointed as Receiver and he 
wanted at least a month’s time to arrange 
for the payment of the decretal amount. 
The Court substituted the Official Trustee 
in the place of Ramendu Roy as Receiver 
to the estate of Rai Bahadur I swan Chandra 
Mitter by Order No. 36. On the same day, 
by Order No. 35 the sale was adjourned to 
June J, 1935, in the hope that the new 
Rereiver, that is to say, the Official Trustee, 
may, in the meantime, try to pay the half 
of the dues of the decree-holder. As soon 
asthe Official Trustee was substituted in 
the place of Mr. Ramendu Roy, the Court 
rejected the petition of Parul Sundari in 
which she alleged that Rs. 17,500 had been 
paid on behalf of the judgment-debtor, 
Mr. H. N. Dutt, on the ground that after 
the substitution she had no locus standi to 
maintain the said petition. On the day of 
the sale, namely June 1,1935, the Official 
Trustee who was then representing all the 
judgment-debtors made an offer to pay on 
that day Rs.4,000 towards the decretal 
amount and wanted a postponement of the 
Bale in order to enable him to pay the 
balance. 


But this application was rejected and the 
Sale papers were sent to the Nazir in order 
that the latter might hold the sale. On that 
date, the decree-holder himself purchased 
30 out of 44 items but the jidgment-debtors’ 
Pleader contended that the bid was in- 
sufficient and he himsetf proposed to bring 
bidders if the Court did not accept the bid 
and proposed a fresh sale. His prayer was 
acceded to and the decree-holder’s tid was 
not accepted and the sale was held afresh 
on June 4. On that day, two other bidders 
appeared. One of them is Satyendra Nath 
Roy and the other is Gopal Chandra Bhat- 
tacharjee. Of the several lots, lots Nos. 1 
and 25 were sold on June 4, 1935, and 37 
other lots were sold on the next day. 
Some of the lots were purchased by 
Satyendra Nath Roy and the rest by Gopal 
Ohandra Bhattacharjee, the decree holder 
not offering any bid. The total amount 
offered by these two gentlemen was 
Res. 22,000. The details of the prices offered 
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by these persons respectively are mentioned 
in the bid sheets which is printed at p. 84, 
part l of the paper-book. It is unnecessary 
for us to mention these details, The highest 
bids offered by these gentlemen were 
accepted by the Court on June 5, 1935, and 
they were declared purchasers. ‘Two ap- 
plications were thereafter filed by the Official 
Trustee; the first one was headed as an 
application under O. XXI, r. 90, and was 
filed on July 3, 1935. The application, 
however, was not a verified one. The 
grounds for reversal of the sale are just the 
usual grounds which are to be found in 
such applications. There was, however, 
another ground which was special in this | 
case, namely ground No. 5 in which it was 
alleged that the two auction-purchasers were 
really the men of the ex-Receiver Ramendu 


Roy who it was stated had colluded with the 


decree-holdey and had managed to purchase 
the properties in the name of Satyendra 
Nath Roy and Gopal Chandra Bhattacharjee 
who were really the benamidars for the 
other set of judgment-debtors, namely the 
heirs of Surendra. 

Another application was filed by the 
Official Trustee op the next day, namely, 
July 4, 1935. It is an application headéd 
as an application under s. 47 and s. 151 
and O. XXI, r. 90, Civil Procedure Oode. Tt 
is very difficult to follow why s. 151 of the 
Code was invoked in aid cf this application. 
The grounds which would bring the appli- 
cation under O. XXI, r. 30, Civil Procedure 
Code, are amplified in this applicaticn for 
whereas inthe first application of J uly 3,. 
there were only 6 grounds, in tbis applica- 
tion there are as many.as 18 grounds 
which, if established, would support the 
application under O. XXI, r. 90 and the 
19th, the last ground, wasa new ground 
added and that ground is worded thus £ 

“Bor the learned Judge was wrong in nob giving 


this applicant credit for Rs. 17,500 stated to have 
beon paid under the decree.” 


It is for this ground that s. 47 was 
wnentioned in the heading of this applica- 
tion. Before the learned Subordinate Judge 
this last-mentioned ground wae pressed 
but the learned Judge has, and in our 
judgment rightly, refused to enter into the 
question as to whether in fact Rs. 17,500 
had been paid by the judgment-debtors toe 
the decree-holder out of Oourt or not, 
because admittedly that payment was not 
certified in Court and even taccording to 
the judgment-debtors’ case that payment, 
if made, had admittedly been made beyond 
90 days of July 4, 1938; for, we find in 
Parul Sundari’s application * which was, 
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‘filed on May 8, 1935, that this case of the 
payment of the identical sum of Rs. 17,500 
was made. As we have stated, the learned 
Subordinate Judge was quite right in not 
entertaining tbat ground as a ground of 
objection under 8. 47, Oivil Procedure Oods, 
inasmuch as an application for certification 
had not admittedly been made within three 
months of the alleged payments. We do 
not propose to enter into the merits of this 
controversy as to whether the said sum had 
in fact been paid as alleged by the judg- 
ment-debtors. That question accordingly is 
left open. The other points which appear 
to have been pressed before the learned 
Subordinate Jude on behalf of the Official 
Trustee are the following: 

“(1) That the process of attachment was sup- 
pressed and the properties had not in fact been 
attached; (2) that the eale proclamation had not 
been published in accordance with law, the peon 
not having gone to the locality at all; (3) that 
there was material irregularity in conducting the 
sale inasmuch as both the valuatione stated by 
the decree-holder and by the judgment-debtors, 
respectively, were inserted in the proclamation for 
sale, and (4) that by reason of fraud in publishing 
the sale and the irregularity mentioned above, the 
properties had been sold at a gross under-value,” 

In order that a sale may be reversed» 
three essential elements must be estab- 
lished by the judgment-debtors: (1) That 
there was either fraud or irregularity or 
both in publishing or in conducting the 
sale; (2) That the price fetched at the sale 
is inadequate, and (3) that inadequacy of 
the price must be connected directly with 
the fraud or irregularity complained of 
and established. The learned Subordinate 
Judge has found that the fact that the 
valuation as given by the decree-holder 
and judgment-debtors was set out in the 
sale proclamation was not a material irre- 


gularity for which the sale could be reversed ° 


(and his finding is quite definite on the 
- point inasmuch as at the time when the 
questicn of settlement of the terms of the 
sale proclamation was under consideration 
of the Court, the suggestion came from the 
judgment-debtors’ side that both the valua- 
tions should be inserted in the sale pro- 
clamation). He has, however, found that 
though the serving peon had gone to the 
locality to serve the process of attachment 
and the sale proclamation accompanied by 
the identifier, the service had not been 
proved to the satisfaction of the Court for 
grounds which we will hereafter slate. 
But at this stage, we may at once state 
that those ressons of the learned Subordi- 
nate Judge do not appeal to us at all. 

With regard to the last-mentioned ques- 
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tion, namely as to whether Rs, 22,500 was 
a fair price for the property sold, the 
learned Judge did not accept the evidenge 
led on behalf of the judgment-debtors, and 
that evidence is entirely oral evidence, that 
the properties were worth rupses two or 
three lacs. He accepted the documents, 
Ex. 1 series, which were district registers 
of tenures and came to the conclusion that 
the net income of all the properties sold 
was Rs. 3,009 a year. He also came to the 
conclusion that at the time of the sale 
Rs. 8,824 was the amount of the arrears of 
revenue. The finding comes to this, that for 
the properties encumbered to the extent of 
Rs, 8,824 because the arrears of revenue 
constitute a paramount charge, the auction- 
purchasers had paid Rs 22,500. On this 
basis he rightly calculated that the auction- 
purchaser would be in a position to have 
the properties in a free state by piying in 
Court and to the Collector the sum of 
about Rs. 33,000 being made up of 
Rs, 22 500, baing the price which they paid 
at the execution sale, and Rs. 8,824 being 
the arrears of revenue which they would 
have to deposit with the Collector. Accord- 
ingly on this calculation the properties were 
purchased at the auction-sale at about 10 
years’ purchase. The learned Subordinate 
Judge then took up the question as to whe- 
ther these properties could be sold at more 
than 10 years’ purchase. He does not record 
a definite finding on that point but comes 
to the conclusion that even 10 years’ pur- 
chase appears to be inadequate. Then 
follows a very loose expression, namely, that 
inasmuch as the price fetched at the sale 
was inadequate and the minor judgment- 
debtors has sustained injury, the sale was 
to be set aside on equitable grounds. We 
do not quite follow the last-merftioned, prin- 
ciple laid by the learned Subordinate Judge. 
It can only be set aside if the ground 
mentioned if rr. 89, 90 or r. 9L of O. XXI, 
be established as the case may be. If no 
such application is made, {he Court has no 
option but to confirm the sale: see Brij 
Mohun v. Rai Umanath (1). If any such 
application is made and the ground men- 
tioned in those rules be not established, the 
onus being on him who applies for reversal 
of the sale, the Court has no option 
but to confirm the sale under O. XXI, r. 92: 
Nanhelal v. Umrah Singh (2). In this 


(1) £008; 19 I A 154; 6 Sar. 245 :P O). 

(2) 5R I A 50; 130 Ind. Cas. 688; A IR1931 P O 
33; 27 NLR.5; 14 NLJ<8;53 O L J 187; 35 0 
W N 331; 600M LJ 423; (1931) A LJ 257; (1931) M 
W N 281; BO WN 585; Ind. Rul, (1931) PO 94; 33 
Bom L R 450; 33 L W 449 (PO). 
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matter, we do not think that tbere is any 
scope for application of what the learned 
Subordinate Judge has stated to be “equit- 
able grounds”.. If by the words “equitable 
grounds”, it is meant that there is hardship 
‘on tbe infant judgment-debtors, we do not 
see how if no fraud or irregularity is estab- 
lished, such a ground would give the Court 
jurisdiction to set aside the sale. On this 
part of the case, therefore, the following 
questions are pertinent, namely, whether 
Rs 3,009 is the net income of all the pro- 
perties which were purchased between the 
two auction purchasers and whether 10 
years’ purchase would bea proper sland- 
‘ard to go upon. A suggestion was made on 
‘behalf of the Offictal Trustee that Rs. 3,009 
represented the income of Manik Lal’s share 
only and not the additional sixth share which 
belonged to the other judgment-debtors. 
‘The learned Subcrdinate Judge has clearly 
recorded his finding at p. 201, lines 17 to 20, 
part lof the paper-book, that Rs. 3,009 
representad the net income of all the pro- 
perties sold and he mentions in this connec- 
tion the sum of Rs. 22500 which repre- 
sented the sum total of the bids in respect 
of all the properties purchased between the 
two auction-purchasers. Nothing has been 
‘shown to us by the learned Advocate for 
the respondents that this finding that 
~ Rs. 3,009 represented the net income of all 
‘the properties which were purchased at 
Rs. 22,500 is a wrong finding. We, there- 
fore, accept the learned Subordinate Judge's 
finding relating to the net income of the 
properties. 
The next question is whether 10 years’ 
, purchase ought to be taken as the basis for 
arriving at tke fair market price. As we 


‘have stated in the earlier part of our judg-, 


' ment the 44 lots which were advertised 
for sale consisted of undivided sharea of the 
two sets of judgment-debtors in a number 
of kharija taluks, 18 or so, and the re- 
maining lots consisted of undivided shares 
in tenures. Fos the kharija taluks, there 
were arrears of revenue and the amount was 
: fairly a heavy one, namely, Rs. 8,824. Each 
of the items of properties sold and pur- 
chased by the auction-purchasers consisted 
of undivided shares. Most of the proper- 
ties were properties situate on an island 
-in the Bay of Benga] and the evidence 
establishes ccuclusively that there has been 
since 1935 large diluvion. In fact, in 1936, 
shortly before the sale, the judgment-debt- 
-orsa filed a petition before the Onllector 
“of Bakerganj for reduction of cess on the 
ground that large portions of two of the 
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kharija taluks, namely Touji Nos. 1730 and 
1745, have gone into the bed of the sea’ On 
that application a report was called for by 
the Collector from the Government Kanungo 
who reported that at least from March 1935, 
about half the area had gone under the 
Ben. This report is Ex. K. (p. 21, part I 
of the paper book) and on the basis of this - 
report which was submitted after due en- 
quiry, the Collector reduced the cesses pro- 
portionately. That was the character of the 
property sold. The evidence further estab- 
lishes the fact that there is at all times a rea- 
sonable apprehension of diluvion. There is 
also the evidence coming from the side of the 
judgment-debtors that since 1931 price of 
properties had gone down owing to depression. 
Under the circumstances, we are to see if 10 
years’ purchase is 4 proper standard or not, 
keeping in view at the same time that the 
properties were being purchased not by 
private treaty but at Court sales where a 
purchaser always takes into account the 
eosts which he may have to incur in resist- 
ing application under O. XXI, r. 90, Civil 
Procedure Code, which applications are filed 
almost as a matter of course by judgment- 
debtors. 

The evidence as to the value given by 
the judgment-debtor consists entirely of 
oral evidence. The first witness examined 
is witness No. 1, a clerk of the Official 
Trustee. He comes and states on oath that 
the properties sold would be worth twolacs of 
rupees. That is his opinion, but we do not 
see how he is competent to give an opinion 
on such a matter. His own occupation is 
clerical service under the Official Trustee. 
He does not know anything about pro- 
perties in the district of Bakerganj, his 
place of service apparently being Calcutta. 
According to him, the Official Trustee had 
only taken charge of the estate on May 14, 
1935, and that if it be so, itis a remarkable: 
thing that a person of this type acquired 
expert knowledge of the value of properties ` 
situate in the district of Bakerganj within 
such a short time. This evidence, in our 
opinion, is absolutely worthless. The 
witness, moreover, does not give the basis 
on which he formed his opinion that 
the properties were worth two lacs of 
rupees. After this worthless evidence 
was led, another set of witnesses were pit 
in the witness-box on behalf of the Official 
Trustee. g ; | 

The first set of witnesses were cultivators 
and they came out and stated that hakiats 
were sold at 15 to 20 years’ purchase. Al 
these witnesses admit that they are small 
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men and they had never any chance of 
Purchasing taluks. One witness comes and 
poses himself to he a talukdar, He is 
plaintiff's witness No. 19. He had no 
connection with the estate and still he 
would state that the net income of the 
properties s:ld would be about Rs 10.000 
a year. The judgment-debtors had occasion 
to examine as a witness on their behalf,a 
person who wasin charge for some time of 
the collections but it is remarkable that no 
question to ascertain the income of the 
estate was put to him by the judgment- 
debtors’ Pleader but that question was 
reseived for witness No. 19 who was not in a 
position to know the collections of the estate. 
He also says that the land is sold at 20 or 25 
times the munafa. 

Another witness, Abdul Gani Khan, 
witness No. 12 for the petitioner, says that 
he is a talukdar and that properties of this 
nature are sold at 20 or 25 times the profit, 
_ and kharija taluks are sold even at higher 

prices. He says further that if he knew 
of the impending sale, he would have 
offered bids. His cross-examination shows 
that he is not a manof such means who 
could have offered bids. The whole effect 
of his evidence is taken away by his 
admission made in his examination-in-chiet 
that at the time of his deposition he would 
not have purchased the properties at 20 
times the munafa. This is the character of 
the coral evidence produced on behalf of the 
judgment-debtors and we have no hesita- 
tion in rejecting the same. On the other 
hand, we have an admission in a petition 
filed by Ramendu Roy on January 31, 1935, 
(p. 64, part 1 of the paper-book) where he 
_ takes 10 years’ purchase as the basis of his 
calculations for arriving at the value of the 
properties. 

In the circumsiances, we reverse the find 
ing of the learned Subordinate Judge that 
10 years’, purchase was inadequate. We 
hold that the prica paid by the auction- 
purchasers is a fair one in the circumstances. 
This finding of ours renders unnecessary the 
consideration of the other points, namely 
as to whether there was fraud or 
irregularity. We, however, record our find- 
ings on these points without entering into 
great details. 

The fact that two sets of valuation had 
been given in the sale proclamation cannot 
be taken advantage of by the judgment- 
debtors in View of the finding of tne learned 
Subordinate Judge that is was at the 
instance of the judgment-debtors that the 
sale Proclamation was published in that 
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manner and in view of the new subea, (2) 
added to the provisions of O. XXI, r. 90, 
Civil Procedure Code, in the year 1933. 
With regard to the case that the attach- 
ment was not served, besides the evidence 
of the identifier, the peon and the peon's 
report, we have the evidence of some 
mokabela witnesses. These mokabela 
witnesses proved the service of the processes 
on some of the properties in suit. The 
decree-holder had cited others but owing 
to the fact that there was a storm in the 
Bay they could not reach the Oourt on 
June 13, 1936, and the decree-holder could 
not tender their evidence. They had to 
cross the sea and a river about 14 miles 
broad. The decree holder asked for some 
time from the Oourt to enable him to 
examine these witnesses but that prayer 
was refused. On the side ofthe judgmente 
debtors, some witnesses have been examined 
to prove the negative. But there are two 
facts which would lead us tothe inference 
that the set of witnesses examined on 
behalf of the decree-holder, though few in 
number, is far more reliable than the set of 
witnesses examined on behalf of the 
judgment-debtors. The first fact to be 
taken into consideration is that the different 
steps in Court were being taken by the 
decree-holder in the presence of the 
judgment-debtors, they appearing actually 
in Court through Pleaders on such dates. 
It would be difficult ia the circumstances 
to make a successful attempt to suppress 
processes and no decree-holder in these 
circumstances would ordinarily attempt to 
doso. The second fact is the fact that 
Rajani Mohan Sirear, an Officer and 
ammukhiecr of Parul Sundari, did flea 
claim admitting the attachment. This isa 
strong fact which goes to sipport the case 
that process of attachment had in fact been 
served. è i 

Regarding the publication of the sale 
proclamation on the spot, the observations 
which we have just made will equally 
apply. The time taken by the peson to 
serve was nearly a month. The gale notice 
was publisaed in the local newspaper and 
also in the Calcutta Gazette. The tinding 
of the learned Judge is thatthe identifier 
and the peon had in fact left Barisal and 
there was service at least on some of the 
lots in question, Tne reason he gives is 
that the service was not proved because 
the identifier could not name the persons 
who gave him indications about the 
location of the villages on which the sale 
proclamation was to be served. The pro- 
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perties were Jarge in number. 46 copies 
of sale prceclamation were issued showing 
tha) the sale proclamation had to be served 
in 45 places atleast. If the identifier does 
not remember the names of those persons 
who gave him directions about the way, 
that is not a thing which would entitle a 
Court to disbelieve the case of the decree- 
holder, specially when it finds that the peon 
and the identifier tad actually crossed 
over the broad river and the arm of the 
sea and had in fact served the prcclama- 
tion of sale on some of the properties. The 
length of time that the peon was out would 
‘be in this connection a material factor for 
consideration. He wes out for about 26 
“days. We accordingly hold that both the 
.precesses of attachment and the sale 
“proclamation were actually served in the 
-locality.and there was no fraud or irregu- 
vlarity in publishing or conducting the sale. 
i Itis stated tous that after the reversal 
-Of the sale by the learned Subordinate 
Judge, the decree-holder was directed to 
refund the money, which he had drawn, to 
‘the auction-purchasers. It is further stated 
¿to us that in accordance with those direc- 
, tions the decree-holder has paid back tke 
, money to the auction-purchasers. Inasmuch 
-38 we have confirmed the sale, the decree- 
¿holder is entitled to the proceeds of the 
sale. If the moneys have been received 


. back by the auction-purchasers, the Oourt — 


¿ below will call upon the auction: purchasers 
¿to deposit the same in Court and after the 
¿moneys are so deposited, they are to be 
paid over to the decree-holder subject to 
-just deductions. The result is that this 
appeal is. allowed, the order of the learned 
. Subordinate Judge is set. aside and the 
- Bale confirmed. We have given our anxious 
; consideration’ to the question of costs and 
_after considering all aspects. of the 
matter, we think the proper order in this 
c respect would be to give the whole of the 
_coste of the lower Oourt to tke decree- 


holder. So far asthe costs of this Court 
«re concerned, our direction is that 
, the decree-holder-appellant would be 


entitled to all other costs of this appeal 
-except that he will be entitled toa third 
- of the costs of the papei-book. We assess 
4 the hearing fee of this appeal at five gold 
. mohurs. 


Sa * Appeal allowed. 
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ALLAHABAD HIGH COURT | 
Civil Revision No. 361 of 1937 -` 
September 27, 1938 
MULLA, J. 
MURARI LAJ-—Paintive —APPLIOANT 
versus 
MUHAMMAD YASIN—Derenpant 
—Opposite PARTY 

Provincial Small Cause Courts Act (IX of 1887 as 
amended in 1935), s. 17 — Filing of security bond 
without previously applying for Court's direction to 
that effect—Application for setting aside ex parte 
decree, if can be entertained, 

The provisions of s, 17, Provincial Small Cause 
Courts Act, relating to the. filing of security by an 
applicant for an order to set aside a decree passed 
ex parte, are clearly imperative and it is not within 
the power of the Oourt to condone any failure on the 
part of the applicant to carry out those provisions. 
He is notentitled to file a security bond along with 
his application without having previously obtained 
the direction of the Gourt. Ifhe fails to make a 
previous application to the Court, he cannot later on 
ask the Court to show any indulgence to him. It is 
not within the power of the Court subsequently to 
entertain an application for an order to set aside an 
ex parte decree where it is not accompanied by a 
deposit in the Court of the amount due under the 
decreefrom the applicant, and no application has 
been previously made for obtaining the direction of _ 
the Oourt to file a security bond. Mohammad Ramzan 
Khan v. Khubi Khan (1), relied on. 


C.R. against the order of the Judge, 
ae Cause Court, Meerut, dated July 17, 
193%. 

Mr. S. B. L. Gaur, for the Applicant. 

Order.—This is an application in revision 
under 8. 25, Small Cause Oourts Act. The 
applicant here was the plaintiff in the 
Court below. He brought a suit in the 
Oourt of Small Oauses at Meerut for reco- 
vering a certain amount from the opposite 
party as arrears of rent for a shop, and 
obtained an ex parte decree on January 7, 
1937. On January 16, 1937, the opposite 
party made an application under O. IX, r. 13, 
for getting that ex parte decree set aside. 
No cash security for costs was deposited in 
the Court along with that application, nor 
Was any application previously made to 
the Court for permission to file a security 
bond. A security bond was, however, 
attached to the application. The applicant 
objected on the ground that the opposite 
to put in that 
security bond without having previously 
applied for the Oourt’s direction to that. 
effect. That objection was dismissed and ° 
the Court allowed the application’ made by 
the opposite party and set aside the ex parte 
decree on payment of Ks.5 as costs. The 
applicant then proceeded to make another 
application for review of that order, but the 
learned Small Cause Oourt Judge refused to 
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interfere with his previous order allowing 
the application and setting aside the ex 
parte decree. The applicant has now come 
up in revision against the order of the 
learned Small Cause Court Judge. 

The simple argument on behalf of the 
applicant is that the provisions of s, 17, 
Provincial Small Oause Courts Act, which 
has recently been amended by Act IX of 
1935, are mandatory and the lower Court 
exceeded its jurisdiction in entertaining the 
opposite party's application in defiance of 
those mandatory provisions. The relevant 
portion of s. 17 runs as follows: 

“Provided that an applicant for an order to set 
aside a decree passed ex parte or for a review of 
jadgment shall, at the time of presenting his applica- 
tion, either deposit in Court the amount due from 
him under the decree or in pursuance of the judgment, 
or give such security for the performance of the 
decree or compliance with the judgment as the Court 
may, on a previous application made by him in this 
behalf, have directed.” | 

The last portion of the above Proviso has 
been added by Act IX of 1935. A similar 
“provision contained in 8. 17 before the recent 
“amendment ran as follows: 

“Hither deposit in the Court the amount due from 
‘him under the decree or in pursuance of the 
judgment, or give security to the satisfaction 
of ‘the Court forthe performance of the decree or 
compliance with the judgment, as the Oourt may 
direct.” 

There appears to have been a conflict of 
authority in interpreting s.17 of the Act 
‘as it stood prior to the recent amendment. 
In many cases it was held that the provi- 
sions were mandatory, and if they were not 
carried out, the Court had no jurisdiction to 
.entertain an application for review of 
judgment or for an order to set aside a 
decree passed ex parte. In some cases, 
however, it was held that in the matter of 
-accepting security other than cash filed by 


the applicant, the Ocurt had ample freedom ` 


to exercise its discretion. Now the Legis- 
lature seems to have settled that conflict 
once for all.by introducing the amendment 
to which reference has already been made 
abcve. I think the applicant's contentione 
is well-founded and must prevail, The 
provisicns of s. 17 relating to the filing of 
security by an applicant for an order to set 
aside a decree passed ex parte are clearly 
imperative and it is not within the power of 
the. Court to condone any failure on the 
“part of the applicant te carry oul those 
‘provisions. It is now clearly provided that 
the applicant must deposit the amount due 
from him under the decree or in pursuance 
:of the judgment. The only other alternative 
which is given to him is to make a previous 
‘application tọ the Court to obtain the 
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Court's direction regarding the filing of 
adequate security. He is not entitled to 
file a security bond along with his applica- 
tion without having previously obtained 
the direction of the Court. If he fails to 
make a previous application to the Court, 
he cannot later on ask the Court to show any 
indulgence to him. It is not within the 
power of the Oourt now to entertain an 
application for an order to set aside an ex 
parte decree where it is not accompanied by 
a depcsit in the Court of the amount due 
under the decree from the applicant, 
and no application has been pre- 
viously made for obtaining the direction 
of the Court to file a security bond. 
This interpretation of s. 17 is supported by 
a decision of the Lahore High Court in 
Muhammad Ramzan Khan v. Khubt Khan 
(1). The result, therefore, is that I allow 
this application in revision with costs and, 
setting aside the order passed by the learned 
Small Cause Court Judge allowing the 
application made by the opposite party 
under O. IX, r, 13, Civil Procedure Code 
restore the ex parte decree passed in the 
case. 


8, Application allowed. 
(1) AI R 1938 Lah, 18; 173 Ind. Oas. 952; ILR 
(1937) Lak. 728; 40 P L R164; 10R L 504. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 20 of 1937 
May 14,1937 à 

Tex OHAND AND ABDUL RASHID, JJ. 

KARAM OHAND AND anoTHER— 
DEFENDANTS— APPELLANTS 

VvETSUS 
NARINJAN SINGH— PLAINTIFF AND OTHERS 
—Deren Dants—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
rr. 3, 7—Person acting asde facto guardian ad litem 
—No formal order of appointment — Proceedings, 
validity of —Provisions of r.7 not complied with~ 
Compromise and decree held not binding on minor—~ 
Suit should be revived from stage where it was 
irregularly compromised. - 

When a person acts as the de facto guardian ad 
litem ofthe minor the mere absences of an order 
formally appointing him as guardian ad litem is not 
fatal to the validity of the proceedings, Walian v. 
Banke Behart (1) and Phulli v. Debt Pershad (2), 
relied on. 

Where a guardian ad litem compromises the suit and 
the provisions of r. 7, II, are not complied 
with, the compromise ang the decree passed thereon 
are not binding on the minor. Even if the minor 
himself has signed the statement embodying the terms 
of the compromise he being not sui juris then, 

hen such a compromise is not binding on the 
minor the proceedings in the original suit should be 
revived from the stage at which they were when the 
irregularity of the compromise. was committed, 
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Partab Singh v. Bhabuti Singh (3 and Wasanda Ram 
v, Ram Chand (4), relied on. 

L. P. A. against an order of Mr. 
“Justice Skemp, in S. A. No. 652 of 193), 
dated December 4, 1936. 

Messrs. J. L. Kapur and Qabul Chand 
Mital, for the Appellants. 

Messrs. Achhru Ram, Inder Dev and Mr. 
J. N. Agnihotri for Mr. N.C. Pandit and 
Mr. N. C. Pandit, for the Respondents. 

Tek Chand, J.—The facts which have 
led to this litigation are as follows: Ladha 
Singh and Sham Singh, sons of Mul Singh, 
owned in equal shares two Ahatas in 
Lyallpur on which they had built a house. 
Ladha Singh had a soa, Narinjan Singh 
who was born on April 19, 1917. On 
June 7, 1920, Ladha Singh and Sham Singh 
mortgaged the house to one Ram Sarup for 
Rs. 5,000 by a registered deed. In April 
1922, Ladha Singh, ignoring this mort- 
gage, orally gifted his one-half share in the 
house to his son Narinjan Singh who was 
five years old at the time, and on 
April 24, 1922, a mutation was sanctioned in 
respect of this gift showing Narinjan Singh 
as the owner of one-half of the house. On 
May 24, 1925, Sham Singh and Ladha 
. Singh, ignoring the gift and describing 
themselves as owners of the house, mort- 
gaged it to Ganesh Das, who redeemed 
the prior mortgagee, Ram Sarup. On 
September 23, 1926, Ladha Singh and Sham 
Singh again mortgaged the house to Piar 
Singh for Rs, 6,000 who paid off Ganesh 
Das. Fout years later, on September 22, 
1930, Ladha Singh acting as the mukhtar 
of Sham Singh and guardian of his son 
Narinjan Singh, (who was described as the 
> owner of one-half) mortgaged the entire 
house to Karam Chand and Musammat Lal 


Devi, appetlants, for Rs, 7, 00, the major’ 


portion of which was utilized in paying off 
the prior mortgagee, Piar Singh. At the 
time ofthis last moftgage, the house was 
in possession of a tenant named Bhagwan 
Singh from whom the mortgigees were 
authorized to realize the rent and credit it 
towards the interest payable under the 
mortgage deed. The tenant having failed 
to pay rent to the mortgagees, Karam Chand 
and Musammat Lal Devi, they brought a 
suit against him for recovery of the amount 
due. To this suit Sham Singhand Narinjan 
Singh, minor, through Ladha Singh as his 
guardian ad litem, were made partics. The 
suit was dismissed on the ground that 
Ladha Singh had no authority to mortgage 
the house on behalf of Narinjan Singh. 

On February 23, 1934, Karam Chand and 
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Musammat Lal Devi instituted a suit against 
Sham Singh, Ladha Singh and Narfnjan 
Singh for a declaration that they were 
the mortgagees in possession of the house 
under the mortgage deed of September 
22, 1930. In the plaint Narinjan Singh 
was described asa minor under the guar- 
dianship of his father Ladha Singh, and 
along with the plaint a list of the relations 
of Narinjan Singh was filed, which included 
Musammat Karam Devi, the grandmother of 
Narinjan Singh. No formal order appoint- 
Ing any person as the guardian ad litem of 
the minor was passed by the Court ; Ladha 
Singh did not defend the suit either for 
himself or on behalf of the minor. But Mus- 
ammat Karam Devi, describing herself 
as the guardian ad litem of Narinjan Singh, 
minor, filed a very comprehensive written 
statement denying the plaintiffs’ claim and 
raising numerous objections to the validity 
of the mortgage of one-half of the house 
which was claimed as owned by Narinjan. 
Singh under the oral gift by Ladha Singh 
made in April 1922. She engaged a Pleader 
Lala Hans Raj, to conduct the case on 
behalf of the minor. In the vakalatnama 
authority was given to Lala Hans Raj to 
“compromise the suit in whole or in part.” 
After issues had been framed, and the 
plaintiffs’ evidence recorded in part, the 
hearing was adjourned to December 6, 
1934. On that date, an application to refer 
the dispute to the arbiiration of certain 
named persons was presented to the Court 
signed by the plaintiffs Ladha Singh, and 
Narinjan Singh himself (who was 17 years 
and 74 months old at the time) and Lala 
Hans Raj, Pleader for Musammat Karam 
Devi, guardian ad litem of Narinjan Singh. 
The Oourt granted the application and 
referred the dispute to arbitration. The 
arbitrators filed their award on January 14, 
1935. It was to the effect that a sum of 
Rs. 7,50) was due to the plaintiffs by the 
defendants, and that the transaction of 
mortgage, being for family necessity, was 
binding on Nariojan Singh. 

Objections were filed by Lala Hans Raj, 
Pleader for Musammat Karam Devi, guardian 
of Narinjan Singh, alleging that the arbitra- 
tors were guilty of misconduct and the 
award was invalid. On these objections, 
issues were framed and the hearing was 
adjourned to March 11, 1935, for evi- 
dence. On that date Karam Chand, plain- 
tiff Ladha Singh, Lala Hans Raj, Pleader 
for Musammat Karam Devi, and Narinjan 
Singh (who was stilla minor) made a joint 
statement before the Qourt, that they had 
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entered into a compromise to the effect 
that if the sum of Rs. 7,150 was paid by 
the defendants, including Narinjan Singh 
to the plaintiff's by June 30, 1935, the 
house in question would be released, free 
from all encumbrances; in default, the 
mortgagees would be entitled to realize 
Rs. 7,500 from the entire house as pro- 
vided in the award. This statement was 
signed by Karam Ohand, plaintiff, Lala 
Hans Raj, Pleader, Lala Ladha Singh and 
Narinjan Singh. Immediately after this, 
another statement was made by Lala Hans 
Raj, Pleader, asking the Court “to sanction 
the compromise on behalf of Narinjan 
Singh, defendant.” Thereupon the Subordi- 
pate Judge passed an order “accepting 
the compromise and granting a decree in 
accordance with its terms.” No formal 
application under O. XXXII, r. 7, Civil Pro- 
cedure Code, for sanction to enter into the 
compromise on behalf of the minor was 
made by or on behalf of Musammat Karam 
Devi as the guardian ad litem ; nor was any 
order granting the sanction passed; nor 
did the order accepting the compromise 
indicate that the compromise was for the 
benelit of the minor. 

A few weeks later on April 19, 1935, 
Narinjan Singh attained majority, and on 
July 15, 1935, he instituted the present 
suit for a declaration that the decree in the 
aforessid suit was not binding on him, as; 
(1) he was not properly represented in the 
former suit, no application having been 
made for the appointment of a guardian 
ad litem for him, nor any order passed 
appointing any one as: such guardian; and 
(2) that no express sanction had been given 
by the Court in respect of the compromise, 
which was not for his benefit. 

The trial Judge decreed the suit, declar- 
ing that the decree of March 11, 1935, was 
ineffectual so far as Narinjan Singh, plain- 
tiff, was concerned. On appeal by Karam 
Chand and Musammat Lal Devi, the Senior 
Subordinate Judge came to the contrary 
conclusion ; he held that the plaintiff was 
effectively represented by Musammat 
Karam Devi in the former suit, and that 
though no formal order appointing her as 
guardian was passed, this was a mere irre- 
gularity which had not prejudiced the 
plaintiffin any way. He further found that 
it appeared from the proceedings in that 
suit that the Judge, who had passed the 
decreé, had éonsidered that the compromise 
wasfor the benefit of the minor, and that 
the mere fact that no formal order express- 
ly sanctioning the compromise had been 
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passed did not vitiate the decree based 
thereon. He accordingly accepted the 
appeal and dismissed the plaintiff's suit, 
On second appeal a learned Judge of tis 
Court, sitting in Single Bench, held that 
there were serious irregularities inasmuch 
as no guardian ad litem had been appointed 
under O. XXXII, r. 3, Civil Procedure 
Gode, and that no sanction had been sought 
or granted by the Court to compromise as 
required by O. XXXII, r. 7, Civil Procedure 
Code. He accordingly accepted the plain- 
tiff’s appeal and restored the decree of the 
trial Judge granting the plaintiff the dec- 
laration asked for. From this decree Karam 
Chand and Musammat Lal Devi had appeal- 
ed under cl. 10 of the Letters Patent, after 
having obtained the necessary certificate 
from the learned Judge. 

It is no doubt true that Ladha Singh had 
been described as the guardian ad litem of 
Narinjan Singh minor in the plaint of the 
previous suit; if is also true that the in- 
terests of Ladha Singh were adverse to 
those of Narinjan Singh. But along with 
the plaint a list of the near relations of the 
minor had been given, as required by the 
Lahore High Court Rules, and one of tha 
persons Mentioned therein was his grand- 
mother, Musammat Karam Devi. As 
already stated, Musammat Karam Devi 
appeared to resist the suit on behalf of 
Narinjan Singh. She engaged a Pleader 
and filed a written statement raising every 
conceivable plea. The Court admitted the 
written statement, and allowed the Pleader 
to cross-examine the witnesses produced by 
the then plaintiffs. Musammat Karam Devi 
had already filed another suit on behalf of 
the minor relating to this very property ; 
and it is not alleged that her interests were 
in any way adverse to those ef the minor. 
I: is clear that she acted as the ds facto 
guardian ad litem of the minor and in the 
circumstanees, the ‘mere absence of an 
order formally appointing her as guardian. 
ad litem is not fatal to the validity of the 
proceedings: Walian v.°Bank2 Behari (1) 
and Phulli v. Debi Pershad (2). Mr. Achbru 
Ram, who appears on behalf of the plaintiff- 
respondent, concedes that the decree in the 
former suit could nct be set aside on this 
ground. 

The other irregularity, however, is of a 
more serious nature. At the time of the 
compromise Narinjan Singh was admittedly 


(1) 30 O 102]; 30 I A 182;7 O W N 774; 8 Sar. 512;5 
Bom. L R 823 (P 0). 
2) L 5 38; 75 Ind. Oas. 449; A I R 1923 Lah, 
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a minor, and as laid down in O. XXXII, 
r. 7, Civil Procedure Code, his guardian 
ad litem could have entered iato a com- 
Promise only with the leave of the Court, 
expressly recorded in the proceedings. In 
this case no application for sanction to enter 
into a compromise was filed by Musammat 
Karam Devi, nor was an order expressly 
recorded by the Subordinate Judge grant- 
ing sanction to the guardian to enter into 
a compromise. Nor again is there anything 
to indicate that when the terms of the 
compromise were placed before the Sub- 
ordinate Judge, and accepted by him, he 
applied his mind tothe all-important ques- 
tion, that the ‘compromise was for the 
benefit of the minor. It must, therefore, be 
-held that the provisions of r.7 were not 
complied with, and the compromise and the 
decree passed thereon are not binding on 
the minor. It is no doubt true that Narinjan 
Singh himself had signed the statement 
embodying the terms of the compromise, 
but he was no sui jurts then, and the so- 
called consent given by him during 
minority, is of no avail. For tbis reason, 
therefore, the plaintiff is entitled to a decla- 
ration that the compromise and the decree 
based thereon are not binding on him. 


The next questian is as to the proper 
order to be passed on the above findings. 
Mr. Achhru Ram for the plaintiff-respondent 
concedes that the order of the trial Judge, 
restored by the learned Judge of this Court, 
granting the above declaration simpliciter 
is incomplete, and that it should have fur- 
ther been ordered that the proceedings in 
the original suit be revived from the stage 
at which they were when the irregularity 
above-mentioned was committed: Partab 
Singh v. Bhabuti Singh (3) and Wasanda 
Ram y Ram Chand (4). < In modification 
of the decree under appeal, therefore, we 
pass a decree declaring that the plaintiff 
is not bound by the compromise and the 
decree based thereon passed by Lala Chha- 
kan Lal, Subordimate Judge cn March 11, 
1935, and we direct that the former suit 
be restored at its original number and 
proceedings therein re-started from the stage 
at which they were on February 14, 1935, 
Having regard to the peculiar circumstances 
of the case, we leave the parties to bear 
their own costs throughout. Both Counsel 


(3) 35 A 487; 21 Ind, Oas. 288; 40 I A 182; 1600 
247; 11 A L J 901;170 WN 1165; (1913) M W N 785: 
J4 M L T 299; 25M L J492; 11 A L J901; 180 LJ 
384; 15 Bom. L R 1001 (P 0). 

(4) A I R 1936 Lah, 861; 168 Ind. Oas. 292; 9 RL 
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have been directed to cause their respective 
clients to appear before Sheikh Muqbul 
Ahmad, Subordinate Judge, First Olass, 
Lyallpur, on June 14, 1937, when a date 
will be fixed for further proceedings in 
accordance with the foregoing directions. 


Abdul Rashid, J.—I agree. 
D. Decree modified. 


Se 


MADRAS HIGH COURT 
Appeal No. 340 of 1935 
January 7, 1938 
VARADACHARIAR, J. 

RAMASWAMI MESTRIAR—APPBLLANT 

versus 
VELAYUTHUAN PILLAI AND OTHERS 
— RESPONDENTS 

Limitation — Acknowledgment — Admission of 
liability with declaration as to way itis proposed to be 
satisfied—Held, suficient acknowledgment. 

An admission of liability coupled with a declara- 
tion as regards the arrangement proposed for ita 
satisfaction isa sufficient acknowledgment, Shrinivas 
v. Narhar (4), Dayı Mahar v. Mahadev Kunbi (5) and 
Kuppuswami Iyer v. Sabapathy Pathan (6), followed. 
Ram Das v. Birjnundan Das (|), Venkata v. Partha- 
soradht (2) and Chhaterdharit Mahto v. Nasib Singh 
(3), distinguished. 

A. against an order of the Sub-Judge, 
Tinnevelly, dated July 4, 1935. 

Messrs. A. Swaminatha Iyer and S. 
Thyagaraja Iyer, for the Appellant. 

Mr. P. N. Marthandam Pillai, for the 
Respondents. 

Judgment.—This is an appeal against 
the order of remand passed by the lower 
Appellate Court in a suit to enforce a mort- 
gage. The only question arising for decision 
at this stage is the point of limitation raised 
by Issue No.3 in the case. The District 
Munsif held in limine that the suit was 


“barred by limitation, but the learned Sub- 


ordinate Judge held otherwise and remand- 
ed the suit for disposal ou the merits. The 
plaintiff seeks to enforce a mortgage dated 
November 15,1913, and the question for 
decision is whether the reference to it in 
Ex, A, a sale-deed dated November 11, 1921,. 
amounts to an acknowledgment of liability 
at least to the extent of Rs. 850 in respect of 
the mortgage of November 15, 1913, The 
substance of the statements in Ex. A is that 
on November 11,1921, a sum exceeding 
Rs. 850 was due from the debtor to the” 
creditor on settlement of accounts, that the 
debtor was attempting to discharge the 
debt to the extent of Rs. 850 by*® the sale of 
certain properties under Hx. A and that for 
the balance due in excess of Rs. 850, he 
made provision for discharge by execution 
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of otber documents. On behalf of the mort- 
gagor, it is contended that the above state- 
ments do not amount to an admission of 
subsisting liability on November 11, 1921, 
as required by law to constitute an acknow- 
ledgment. I am unable to agree. 

The cases cited by the learned Counsel 
for the appellant will be found on exami- 
nation to relate to statemenisto the effect 
that even before the date of the statement, 
the liability had been discharged : vide Ram 
Das v. Birjnundan Das (1), Venkata v. Par- 
thasaradhi (2) and Chhaterdhari Mahto v. 
Nasib Singh, 78 Ind.Cas. 919 (3). In the 
present case, it is not the statementin Hx. A 
that the mortgagor's liability had ceased 
prior thereto ; on the other hand, he accept- 
ed the liability asa subsisting liability on 
that day and took steps to discharge the 
same. If in law that discharge had proved 
effective, there would have been no further 
question. But it happened in this case that 
prior to the date of Ex. A, the mortgagee 
had sub-mortgaged his interest in favour 
of the present plaintiff's assignor and the 
sale onder Ex. A did not, therefore, operate 
in law to discharge the mortgage. But it 
is not on that account reasonable to con- 
strue the statement in Ex. A as not amount- 
ing to an admission of liability which, but 
for the intended sale, would have been a 
subsisting liability. Mr. Swaminatha Aiyar 
relied on the observation in Venkata v. 
Parthasaradhi (2), at p. 223* to the effect 
that from the statement “an intention to 
continue the pre-existing jural relationship 
until it is lawfully determined must also be 
evident.” I do not see why the present 
case cannot be heldto satisfy the test stated 
in those terms. The position was that the 
mortgagor and the mortgagee thought that 
the sale under Ex. A sufficed to determine 
the pre-existing relationship of debtor and 
creditor but there they were in error. It 
may be useful to refer to an observation at 
p. 222* in the same judgment to the effect 


that “the acknowledgment must be such ° 


as will lead the Court to infer an intention 
on the part of the writer to pay or satisfy 
the debt.” It was certainly so here. 


_ The present case is governed by the line 
of authority which holds that an admission 
of liability coupled with ‘a declaration as 
regards the arrangement proposed for its 

(1) 9 0616; 12 CO LR 2834, 
(2) 16 M 220;3M L J 35. 
a” 78 Ind. Cas. 919; AI R 1924 Pat. 808; 5PLT 


*Pages of 16 M. Ed.] 
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satisfaction is a sufficient acknowledgment : 
see Shriniwas v. Narhar (4), Daji Mahar v. 
Mahadev Kunbi, 19 Ind. Cas. 66 (5) ane 
Kuppusmami Iyer v. Sabapathy Pathan (6). 
See also Rustomjis Law of Limitation, 
Edn. 4, p. 166. The argument may be tested 
by an illustration. Suppose the mortgagor 
did not complete the sale by registration 
of the document, can there be any doubt 
that the statement in the document will 
be available as an acknowledgment of lia- 
bility ? Ido not see why the proposition 
should be different when the contemplated 
discharge proved ineffective because the 
mortgagee to whom the conveyance was 
made had by that time become incompetent 
in law togivea discharge by reason of the 
anterior sub mortgage. The appeal fails 
and is dismissed with costs of plaintiff-res- 
pondent No.1. Leave refused. 
N.-D. Appeal dismissed. 
(4) 32 B 296; 10 Bom. L R 374, 
(5)79 Ind. Cas 66; A IR 1924 Nag. 147. 


(6) 44 L W 362; 170 Ind. (as, 288; AI R 1936 Mad. 
(1937) 2 M L J 24; (1936) M W N 881; 10 RM 
15. 
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LAHORE HIGH COURT 
Criminal Appeal No. 1167 of 1937 
December 15, 1937 
ADDISON AND Din MOHAMMAD, JJ. 
GHULAM NABI— OONYIOT—APPELLANT 

i versus 
EMPEROR—Opposits Party 


Criminal trial—Judgment —Proper way of dealing 
with criminal case, stated—~ Judge dealing first with 
statement of accused and finding it untrustworthy 
except his admission of guilt—He then finding that 
prosecution evidence was unreliable but believing only 
that part which supported accused's admission of 
guilt—Way of approaching case held illegal—Confes- 
sion—Exculpatory partinherently improbable—Cpurt, 
if can act only upon tnculpatory part. 

The proper way for a Magistrate to deal with a 
criminal case is to discuss fisst the prosecution evi- 
dence and come to an independent finding on the truth 
or falsity of the story related by them and then to 
examine the statement of the accused and criticize it 
in the light of the circumstance brought on the 
record. After having weighed the prosecution evi- 
dence and the statement of the accused, he should then 
be justified in formulating his conclusion as to the 
guilt or innocence of the accused, 

W here the Sessions Judge dealt with the statement 
of the accused first and having found it untrust- 
worthy, except tothe extent of his admission that he 
had killed his wife, then animadverted upon the 
prosecution evidence and ffnding it tobe entirely un- 
reliable, believed the evidence only to the extent 
to which it agreed with the admission of the accus- 


Held, that the manner in which the case wag 
approached was entirely illegal. 

here there is evidence to show that any portion 

of the exculpatory statement in a confession by the 
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accused is inherently improbable, the Oourt is at 
liberty to reject that portion of the statement which 
appears to it to be so improbable and to act only upon 

“that part of the statement which is inculpatory. 
Balmakundv, Emperor (1), reliedon. - 

Cr. from ‘an order of the Sessions 
Judge, Rawalpindi, dated September 28, 
1937, 

Mr. Anant Ram Khosla, for the Advocate» 
General, for tLe Crown. 

Din Mohammad, J.—Ghulam Nabi has 
been convicted of an offence under s. 302, 
Indian Penal Ccde, for having caused the 
death of his wife, Musammat Akbar Jan, 
and sentenced to transportation for life. 
He has appealed through the jail authorities. 
After going through the record and hearing 
Counsel for the Crown we have arrived at 
the conelusicn that this appeal must fail. 
There is ample material on the record 
to justify his conviction. We cannot how- 
ever, help remarking that the Sessions Judge 
approached the casein an entirely illegal 
manner in so far as he dealt with the 
svatement of the accused first and having 
found it untrustworthy, except to the extent 
of his admission that he had killed his wife, 
he then animadverted upon the prosecution 
evidence and finding it to be entirely un- 
reliable, he believed the evidence only to 
the extent to which it agreed with the 
admission of the accused. This is, to say 
the least, a topsy-turvy way of dealing 
with a criminal case. He should have first 
discussed the posecution evidence and 
come to an independent finding on the 
truth or falsity of the story related by them 
and should then have examined the state- 
‘ment of the accused and criticized it in the 
light of the circumstances brought on the 
record. After having weighed the prosecu- 
-tion evidence and the statement of the 
aceused, he wculd thenshave been justified 
in formulating his conclusion as to the guilt 
or innocence of the accused. We are not 
prepared to reject the prosecution evidence 
altogether nor do we consider that the 
prosecution witnesses without any excepe 
tion deserve all the epithets used by the 
Sessions Judge while discussing their in- 
dividual testimony, Jiven if the statements 
of some of the prosecution witnesses were 
|. discarded in certain particulars, the accused, 
in view of the admission made by him, 
would escape punishment only if bis state- 
ment satisfied all the requirements of the 
law. No doubt the admission of an accused 
is. to be taken as 2 whole, but a Oourt of 
law is not bound to accept even those por- 
tions of the statement made by the accused 
. which in face of the evidence led by the 
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prosecution appear to be palpably absurd. 
The leading authority on this subjéct is 
Balmakund v. Emperor (1). There five 
Judges of the Allahabad High Court includ- 
ing the present Ohief Justice of this Court, 
observed as follows: 

“Where there is no other evidence to show afir- 
matively that any portion of the exculpatory 
element in the confession is false, the Court must 
accept or reject the confession as a whole and 
cannot accept only ths inculpatory element while 
rejecting the exculpatory element as inherently 
incredible.” 


This would evidently show that where 
there is evidence to show that any portion 
of the exculpatory statement is inherently 
improbable, the Court is at liberty to 
reject that portion of the statement which 
appears to it to be so improbable and to 
act only upon that part of the statement 
which is inculpatory. Tested in the light 
of these remarks, the admission of the 
accused would clearly establish the offence 
with which he was charged, inasmuch as 
the evidence on the record, even if parti- 
ally disbelieved, is sufficient to justify a 
Court of law in excluding those portions of 
nis admission on the basis of which he 
claims grave and sudden provocation. With 
these remarks we dismiss this appeal. 

8. Appeal dismissed, 
(1) 52A 1011; 129 Ind. Oas. 258; AIR 1931 All. 1; 


(1931) Or. Cas. 1; 32 Or. L J 362; (1930) A L J 1481; 
Ind. Rul. (1931) All. 130; L R 12 A 33 Or. (FB). 
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ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1052 of 1937 

October 10, 1938 
ĪQ8AL AHMAD, J. 
SHEO BANDHAN PANDE— 
APPELLANT 
DETsus 
KISHEN PRASAD PANDE AND OTHERS-—— 
RESPONDENTS 

Agra Preemption Act (XI of 1922), ss. 6, 11~—Col- 
lector.transferring property in favour of decree-holder 
according to 3.5,U. P. Regulation of Sales Act (XXVI 
of 1934)——Right of pre-emption if accrues. 

Transfer by the Collector of the zemindary property 
in favour of adecree-holder in accordance with the 
provisions of s. 5, U, P. Regulation of Sales Act, 
amounts to a sale in execution of a decree and not 
a voluntary saleof the nature contemplated by s. 11 
of the Agra Pre-emption Act. No right of pre-emp- 
Hay therefore accrues in respect of such traps- 
er, 

Mr. K.N. Agarwala, for the Appellant. 

Mr. M. L. Misra, for the Respondents, 

Judgment.—The question of law that 
arises for decision in the present appeal 
is whether a right of pre-emption under 
the Agra Preemption Ac}, accrues on a 
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transfer of a zamindary property being 
made by the Oollector in favour of a 
decree holder in accordance with the 
provisions of s. 5, United Provinces 
Regulation of Sales Act, X XVI of 1934. The 
last-mentioned Act was passed with the 
object of regulating “the sale of agricul- 
tural land in execution of Civil Gourt 
decrees against agriculturists,” and by 
cl. (a) of 8.4 ofthat Act a decree-holder 
was given the optinn to “take” the agricul- 
tural land or a portion of the agricultural 
land of judgment-debtor in full satisfaction 
of the decree at a valuation fixed by the 
Collector in accordance with the provisions 
of s. 3 of the Act. In case a decree-holder 
decided to exercise this option, the 
Collector was authorized by s. 5 to transfer 
the land to him in full satisfaction of the 
decree. 

In the present case it is admitted that 
the respondent decree-holders exercised 
the option given to them by cl. (a) ofs. 4 
and the Oollector transferred the land to 
them. The plaintiff-appellant then brought 
the suit for pre-emption that has given 
rise tothe present appeal. The decree: 
holder contested the suit inter alia on the 
ground thatthe transfer to them was 
virtually asale in execution of a decree and 
that a right of pre-emption did not accrue 
to the plaintiff. This contention of the 
decreesholder was overruled by the trial 
Court andthe plaintiff's suit was decreed. 
But on appeal the learned District Judge 
held that no right of pre-emption accrued 
on the transfer by the Collector and 
accordingly dismissed the plaintiff's suit, 
In my judgment the decision of the learned 
District Judge is perfectly correct. Section 
6, Agra Pre-emption Act, provides that 
nothing in that Act: 

“shall affect the provisions of r. 88, O. XXI, Civil 


Procedure Code, 1908, or a. 182, United Provinces 


Land Revenue Act, 1901, or s. 24, Bundelkhand 


Encumbered Estgtes Act, 1903, nor except as provided 
by those sections, shall any right of pre-emption 
arise in respect of (a) any sale in execution‘of the 
decree ofa Civil or Revenue Court, or (b) any sale 
in default of payment of land revenue or of an 

sum legally recoverable as an arrear of land reve- 
nue, or (c)any sale under the provisions of the 
Bundelkhand Encumbered Estates Act, 103." 

" Sections 7 to 10 of the Act make provi- 
Bion with respect to cases where no right 
of*pre-emption accrues. Then by s. 11, 
which is made subject to the provisions 
of ss. 6 to 10, the Legislature has provided 
that a right of*pre-emption shall accrue 
whenever a co-sharer or petty proprietor 
sélls any proprietary interest in land form- 
ing pait of any mahal or village in which 
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a right of pre-emption exists, or where any 
such interest is foreclosed. It would appear 
from the provisions in the Act noted above 
that a right of pre-emption does not accrue 
in the case of a eale in execution of the 
decree of a Civil or Revenue Court and 
that itis only ia thecase of a voluntary 
sale by a co-sharer or petty proprietor of 
any proprietary interest in land that a 
rightof pre-emption is given by the Act. 
I am not concerned in the present case 
with the right of pre-emption accruing on 
the foreclosure of a mortgage. 

The answer to the question formulated 
atthe inception of this judgment must 
therefore, depend on the determination of 
the question whether the transfer by the 
Ooljlector in favourof the respondents 
amounted to a sale in execution of a decree 
or was a voluntary sale of the nature 
contemplated by s. 11 of the Act. The fact 
that the share sought to be pre-empted 
was transferred by the Collector in satis- 
faction of the decree held by the defendants 
admits of no doubt. The sale was to liqui- 
date the decree and the only question 
that remains is whether the sale was “in 
execution of the decree.” The decree in 
question was passed by a Civil Court and 
that Court had transferred the decree for 
execution tothe Collector and it was 
during the course of the execution pro- 
ceedings thatthe Collector did transfer 
the land in dispute to the defendants 
decree-holders. The option to purchase 
the land rested with the decree-holders 
and the judgment-debtor had no Voice in 
the matter. Once the decree- holders decided 
to exercise the option givento them by 
s.4 (a), it wag incumbent on the Ucllector 
to transfer thelandto them irrespective 
df the consent of the judgmenfdebtor, to 
the transfer. The sale tothe respondents 
decree-holders was, fherefore, not a 
voluutary sale by the judgment-debtor, 
but was a sale in the course of execution 
proceedings. No right of pre-ernption, 
therefore, accrued to the plaintiff. The 


appeal is dismissed with. costs. Leave 
to appeal under the Leiters Patent is 
granted, 

3. < ‘Appeal dismissed.. 
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MADRAS HIGH COURT 
Oivil Appeal No. 72 of 1936 and 
+ Letters Patent Appeal No. 93 of 1936 
November 25, 1937 
MADHAVAN NAIR AND Stopart, JJ. 
VENKADARI SOMAPPA-—APPELLANT 
E versus 
OFFICIAL REOEIVER, BELLARY— 
RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 54—Date of 
transfer is date of registration—Ezxecution of transfer 
deed morethan three months before filing of insolvency 
petition but registration within three months— 
Transfer if can be impeached under s. 54—Transfer 
after insolvency petition, tf void—Coniract to mortgage 
entered into more than three months before insolvency 
petition, existing — Oficial Receiver, if can sell it— 
Registration—Suit for specific performance of agree- 
ment totransfer— Unregistered document of transfer, 
if can support claim. 

For the purpose of s. 54, Provincial Insolvency Act, 
the transfer cannot be ante-dated by the operation of 
8.47, Registration Act. Date of the transfer is the 
date of registration. Consequently under s. 54 a 
deed of transfer can be impeached even if the execu- 
tion was more than three months before presentation 
of insolvency petition, if the registration is effected 
within the three months next preceding the presen- 
tation of the petition. Muthiah Chettiar v. Official 
Receiver, Tinnevelly (3) and Iswarayya v. Subbanna 
(4), relied on. Chenchuramana v. Arunachalam (5), 
distinguished. [p. 242, col. 2.] 

Transfers effected after the petition in insolvency 
has been filed are, if the transferor is ultimately 
adjudicated insolvent, void as against the Official 
Receiver. 

The existence of a contract tomortgage entered into 
more than three months before an insolvency would 
beno bar to the Official Receiver selling the property 
though it might furnish a cause of action in a suit 
for specific performance. The existence of such a 
contract does not constitute a danger which the 
Official Receiver is bound to forestall by an applica- 
tion under s. 54 of the Provincial Insolvency Act. Lp. 
241, col, 2. f , 

Tt is well-settled law in the Madras Presidency 
that an unregistered document of transfer is not of 
itself sufficient to support a suit for specific perform- 
ance of an agreement to transfer. If an instrument 
is ex@cuted ina person's favéur, which is, in terms, 
and is intended tobe, a transfer of immovable pro- 
perty, then provided it is a document which is re- 
quired to be registered, the transferee must in order 
to give it validity get it registered by employing the 
procedure laid down in the Registration Act. itis 


not open tothe tramsferee to ignore the provisions ofe 


the Kegistration Act and, treating the instrument as a 
contract to transfer—which it is not—compel the 
transferor to execute a formal transfer—which he has 
already done. Venkatagami v. Kristayya (1) and 
Satyanarayana V. Chinna Venkata Rao (2), relied 
on. [ibid.] TT 

0. A. against an order of the District Court, 
Bellary, dated December 20, 1935, and 
against an order of Mf. Justice Menon, dated 


September 1, 1980, respectively. 


Mr. B. Somayya, for the Appellant. 
Mr. V.S. Narasimhachar, for the Responds 


ent, | 
Judgment.—'The appeal is against the 


VENKADARI SOMAPPA v. OMFIOIAL RRORIVER, BELLARY (MADR.) 


179 10 


order of the learned District Judge of 
Bellary, passed in insolvency declaring void 
a mortgage executed by the insolvent in 
favour of the appellant. The Official Re- 
ceiver attacked this mortgage both under 
ss. 53 and 54, Provincial Insolvency Act. 
The learned District Judge, however, de- 
clared it void on another ground, namely 
that it was completed after the insolvency 
petition had been presented and after the. 
appellant had come to know of that fact. 
On the face of it the mortgage deed was 
executed on March 5, 1933. It was pre- 
sented for registration on June 27 in the 
office of the Sub-Resgistrar. Tke mortgagors. 
denied registration and the Sub Registrar 
held an enquiry and finally refused to 
admit the document to registration. On 
appeal to the District Registrar, the latter 
directed the document to be registered and 
this was finally done on December 11, 
1933, under the provisions of s. 75, Regis- 
tration Act (XVI of 1908). Meanwhile on 
August 28, 19338, the mortgagors had pre- 
sented their insolvency petition and they 
were adjudicated on January 11, 1934. 
Admittedly, the appellant knew of the pre- 
sentation of the insolvency petition when 
he was conducting proceedings under ss. 73 
to 75, Registration Act, to get the document 
registered. The learned District Judge 
held that this mortgage was effected be- 
tween the date of the presentation of the 
petition and the date of adjudication, that 
it wasin favour of a man wh») at the time 
knew of the filing of the petition and that 
it was therefore liable to be set aside. It is 
hardly necessary for us to say that on the 
facts assumed by the learned District Judge, 
he was clearly right. Transfers effected 
after the petition has been filed are if the 
transferor is ultimately adjudicated insol- 
vent void as against the Official Receiver. 
That is the effect of s. 28, sub-ss. 2 and ‘7, 
Provincial Insolvency Act. “And it would 
obviousiy be absurd if an insolvent could 
effectively iransfer his property after he 
had filed his petition, and taus deprive the 
Court of its power to administer the pro- 
perty forthe benefit of the whole body of 
creditors. Section 55 of the Act protects a 
transferee for valuable consideration who 
takes the transfer without knowledge of the 
pendency of the insolvency petition—which 
was not the case here. But the learned 
District Judge as the basis of his finding 
assumed that the date of registration was 
December 11, -1933, the date when the 
document was registered under s. 75 (2), 
Registration Act. We think, however, that 


1959 
he should have applied the provisions of 


8. 75,(3) to the case. That sub-section is: 

“Buch registration (that is, registration effected 
by the order of the District Registrar under s, 75 
(2) shall take effect as if the document had been 
registered when it was first duly presented for 
registration.” 


The mortgage in this case must therefore 
be deemed to have been registered on 
June 27. And on June 27, no insolvency 
petition had been presented. The insol- 
vency petition was, as we have said, pre- 
sented on August 28. On this footing the 
case is merely an fexample of the case 
where the Official Receiver prays for the 
annulment of a transfer effected before the 
filing of the insolvency petition. Now, since 
the transfer cannot be regarded as void for 
the reasons stated by the learned District 
Judge, it remains to be considered whether 
it can be avoided under s. 53 ors. 54, Pro- 
vincial Insolvency Act. It so happens that 
the learned District Judge has, viewing the 
transaction as a contract to mortgage, taken 
up for consideration the question whether 
it was entered into with the intention of 
preferring the mortgagee over the other 
creditors of the insolvent. He has come to 
the conclusion that it was so intended. 
There is, therefore, sufficient material before 
us to enable us to come to a conclusion on 
the point namely whether this transfer 
Should be decreed fraudulent and void as 
against the Receiver. The two points we 
have to consider are: (1) was the morigage 
effected with the intention of giving the 
mortgagee a preference over the other cre 
ditors, and (2) was it effected within the 
three months next preceding the presenta- 
tion of the insolvency petition. Before 
examining these points, however, it should. 
first be explained why the learned District 
Judge, having found that there was no 
mortgage prior to the ias :lvency petition, 
thought it necessary to adjudicate tne cage 
unders. 54. He did so because he thought 
thatthe document executed on March 5, 
1933, even if it had never been registered 
could have been put forward by the appel- 
lant as against the Official Receiver as the 
basis of a motion to compel the Official 
Receiver to complete a contract to mort- 
_ gage. ‘The learned D.strict Judge says in 

para. 3 of his judgmeat: 

“If the mortgage was set aside for the reasons 


given above that is, because it was effected during 
the pendency of the insolvency petition), it would 


= still be open to tke counter-petitioner to apply to 


the Oourt to instruct the Official Receiver to come 
plete the contract to mortgage. Evidence has, 
therefore, been let in iu order té avoid further pro- 
ceedings, ata.” l 
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Now the learned District Jndge in the 
first place appears to have overlooked the 
fact that regarded ag a contract to mort- 
gage, the document executed on March D, 
1933, was immune from attack under s. 54. 
The insolvency petition was as we have 
said presented on August 28. The only 
transactions that could have been avoided 
under s. 54 were transactions effected on 
or after May 28, thatis, within the three 
months next preceding the filing of the 
petition. But apart from that we wish 
to observe that in our opinion it was not 
open tothe appellant to set up the docu- 
ment of March 5, as a contract to 
mortgage. We note in passing that the 
appellant in his formal answer to the Official 
Receiver's petition never raised this ques- 
tion nor has he done so in his grounds of 
appeal to this Oourt. We would also note 
that the existence of such a contract would 
be no bar to the Official Receiver selling 
the property though it might furnish a 
cause of action in a suit for specific per- 
formance. The existence of such a contract 
does not constitute a danger which the 
Official Receiver is bound to forestall by 
an application under s. 54. 

Was the document executed on March 5, 
a contract to mortgage which the mort- 
gagee could enforce ? The learned District 
Judge has, as. we have said, held that 
it was, and we think that he was wrong. 
It is well-settled law in this Presidency 
that an unregistered document of transfer 
is not of itself sufficient to supporta suit 
for specific performance of an agreement to 
transfer. If an instrument is executed in my. 
favour, which is, in terms, and is intended 
to be, a transfer of immovable property, 
then, provided it is adocument which is. 
required to be registered, I must in order to 
give it validity getih registered by employ- 
ing the procedure laid down in the Regis. 
tration Act. [Itis not open to me to ignore 
the provisions of the Registration Act and, 
treating the instrument as a contract to 
is nat—~conpel the 
transferor to execute a formal transfer— 
which he has already done. That is the 
effect of Venkatasamt v. Krishtayya (1) 
which was recently followed and affirmed 
in Satyanarayana V. Chinna Venkata 
Rao (2). In the latter case Ooutts- 


Trotter, CO. J., said: , 

“I should have thought it very vicious method 
of construction to say that a document which pur- 
ports to be one thing is to be allowed to be treat- 

(1) 16 M 341; 3M L J 169. 

(2) 49 M 302; 160 Ind. Cas, 385, A I R 1926 Mad, 530, 
50ML J 674; 23 L W27, 
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ed as a ~“. valid document 
altogether.” | 
` Mr. Somayya for the appellant contends 
that the new Proviso to s. 49, Reg’stra- 
stion Act, has changed all that. S. 49 (c) is: 

“No document required to be registered shall be 
received as evidence of any transaction affecting 
any immovable property comprised therein unless it 
has been registered.” 

And the new Proviso is : 

“Provided that an unregistered document affect- 
ing immovable property and required to be 
registered may be received as evidence of a con- 
tract in asuitfor specific performance or as evi- 
dence of part performance of a contract for the 
purpose of s. 53-A, Transfer of Property Act.” 


But that is not the same thing as saying 
that the unregistered instrument is itself 
the contract. In the present case it is not 
established that any separate agreement 
to mortgage was entered into prior to 
the execution of the mortgage-deed, to 
prove which the mortgage deed might have 
been tendered in evidence. We are now 
ready to examine the substantive question 
which we think arises for decision, namely 
whether this mortgage is one which should 
be annulled under s. 54, Provincial 
Insolvency Act. Two points, as we have 
said, arise, (1) wasit, as the learned Dis- 
trict Judge has held,a preference of the 
appellant over the other creditors and 
executed with that intention, and (2) was 
it effected within three months next pre- 
ceding the presentation of the insolvency 
petition.’ The second point presents some 
difficulty. The date of execution was 
March 5, 1933, and the date of registration 
was June 27. If the former date is taken, 
as the date of the transfer, then the transfer 
cannot be impugned under s. 54. And 
Mr. Somayya contends that by the opera- 
tion of s. 47, Registration Act, it is the 
date of execution which must be taken as 


of a different order 


the date of the transfer. That section’ 


ig: ° 
“A registered document shall 


operate from the 
time from which it would have 


commenced to 


operate if no registration thereof had been 
required or made, and not from the time of its 
registration.” 


Applying the principle to alienations of 
property made by dishonest debtors in 
anticipation of insolvency, we get the some- 
what anomalous position that the debtor 
can register such transfers of his property 
to-day and file his petition to be adjudi- 
cated insolvent tomorrow and the aliena- 
tiens, however, fraudulent they may be 
within the meaning of s. 54, cannot be 
attacked under that section if they were 
executed more than three months ago. 
For the respondent, it is argued that 
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prior to registration there was no transfer 
and nothing for tha Court to annul., To 
which, however, the learned Counsel for 
the appellant replies that a person who 
has obtained an executed document from 
the debtor is justifded in believing that 
it cannot beset aside when three months 
have elapsed and no insolvency petition 
has been filed, and in that belief can pro- 
ceed to have it validated by registration. 


The short question is, for the purpose of 


s. 54, Provincial Insolvency Act, is the 
transfer to be regarded as having been 
made onthe date of execution of the 


document or on the date of its registration. 
After mature consideration, we have come 
to the conclusion that the date of the 
transfer is the date of registration and that 
for the purpose of this section the transfer 
cannot be ante-dated by the overation of 
s. 47, Registration Act. By the definition 
in s. 5, Transfer of Property Act, a 
“transfer of property” is “an act by which 
a living person conveys property.” And 
by s. 59 when the transfer isa mortgage 
securing Ks. 100 and upwards, it can 
be effected only by a registered instru” 
ment signed by the mortgagor and 
attested by at least two witnesses. Using 
the words of s. 54, Provincial Insolvency: 
Act, when we say that a transfer by way - 
of. mortgage is ‘“‘deemed fraudulent and 
void,” we must mean that it is the act 
of conveyance constituted by the registra- 
tion of a duly executed instrument, which 
is void. But if the registration is void, 
there is no question of s. 47, Registration 
Act, operating to validate the document 
as from the date of execution. The matter 
we think is clear if it is remembered 
that it is the act. of the transferor 
which is liable to be deemed fraudulent 
and void under s. 54, Provincial Insol- 
vency Act, and that that act includes the 
registration of the instrament either by the 
transferor presenting it for registration 


ehimself or delivering to a person who is 


competent to present it under s. 32, Regis- 
tration Act. If he does so and the instrument 
is registered, he is doing something which 
is vuid if an insolvency petition is presented 
within three months, provided, that is to 
say, the transfer is intended to prefer tha 
transferee over other creditors. And if the 
regisiration goes, there is no transfer. It 
follows, we think, that such instruments of 
transfer can be impeached under s. 54, 
Provincial Insolvency Act if the registra- 
tion is effected within the three months 
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next preceding the presentation of the 
insdivency petition, | 

As against this position, Mr. Somayya for 
the appellant advances the argument that 
in the facts of this particular case the act cf 
registration is not the act of the transferor, 
Here it will be remembered the transferors 
denied execution and the dccument was 
` finally registered under s. 75, Registration 
Act. We donotthink, however, that this 
makes any difference. Let us look again at 
the definition of transfer in 8. 5, Transfer 
of Property Act. Transfer means “an act 
by which a living person conveys property.” 
Can it be said that the transferor does 
convey the property when the registration 
which is an essential part of the conveyance 
is effected against his will? We think not. 
But if the transferor conveys the property 
he must be held to have done everything 
necessary to the conveyance. The registra- 
tion, therefore, is in effect the act of the 
transferor. Practically speaking, when he 
has duly executed the document and with 
the intention that it should be registered 
has delivered it to the transferee—who is 
entitled to present it for registration—he 
has irrevocably consented to the registration, 
and when on account of his subsequent 
denial of execution, the document is ulti- 
mately registered under s. 75, Registration 
Act, that registration must be held to have 
peen effected on bis behalf and with his 
consent. 
“We must add that the view we have 
taken of the application of s. 54 to transfers 
of this kind, namely where the date of 
execution is more, and the date of registra- 
tion is less than three months before the 
presentation of the insolvency petition is 
not without authority. One of us sitting as 


a single Judge came to, the same conclusion’ 


as we have come to now in Muthiah Chettiar 
v: Official Receiver, Tinnevlly (3). The 
finding on this point is as follows: 
> “In a case like the present up to the date of regis- 
tration, there can be no valid transfer......... under 
a, 59, Transfer of Property Act. If the time wag 
to run from the date of execution of the document 
the object of 6, 54 (ofthe Provincial Insolvency Act) 
could easily be frustrated. A dishonest insolvent 
has only to date such fraudulent transfers with a date 
more than three months prior to the tiling of the 
petition and then they cannot be avoided under s. 54.” 
Then a similar point was decided by a 
s : + 
Bench of this Oourt ‘in Iswarayya v. 


Subbanna (4). There the question was 
(3) 64M LJ 382; 141 Ind. Oas. 101; AIR 1933 
Mad. 185; Ind, Rul. (1933) Mad. 70; 37 L W 130; (1933) 
M W N 312, 
(4)67ML J 380; 151 Ind. Oas. 1054; A I R 1934 
Ti 637; (1934) M W N 784; 40 L W 413; 7R M 
e 
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whether an insolvency petition presented 
by a creditor could be founded on a transfer 
which had been executed more than, but 
registered less than, three months before 
the presentation of the petition. That 
judgment also was delivered by one of us, 
the same Judge who decided the case 
previously cited. The finding is: 

“Exhibit O in the present case cannot be con- 
sidered an act of insolvency unless a valid transfer 
of property was made by that document and such 
a valid transfer could be said to have been made 
only when the document was registered. In our 
opinion, therefore, the act of insolvency can be 
considered to have taken place on February 13, 
1930 (the date of registration of the document),” 


Mr. Somayya contends that these deci- 
sions have been overruled in the Full Bench 
case, Chenchuramana v. Arunachalam (5). 
But that case dealt with quite a different 
point. The question there was whether an 
insolvency petition presented by a creditor 
on the opening day after the recess of the 
Court could be founded on a transfer which 
had become more than three months old 
during the recess. There was no question 
there of a conflict between the date of 
execution and the date of registration as 
constituting the date of the transfer for the 
purpose ofs. 9 (1) (e), Provincial Insolvency 
Act. On the contrary the learned Chief 
Justice in stating the facts of the case 
said: 

“This act of insolvency admittedly occurred more 


than three months before the date of the presenta- 
tion of the petition. (Page 795).” 


Lastly we have to consider whether the 
learned District Judge's finding on the 
merits of the case can be supported. It is 
true as we have explained that he treated 
the transaction not as a valid mortgage 
but as a contract to mortgage which could be 
enforced against the Receiver. But his find- 
ings of fact apply equally to the transaction 
considered as acompleted mortgages The 
learned District Judge has very fairly 
summed up the evidence on the point in 
paras. 6 and 7 of his judgment. In January 
1933, a creditor of the insolvents had filed 
suits and attached their property. The ins>l- 
vents saw that their property was going to be 
brought to sale and that there were many 
other creditors whom they could not hope to 
pay. It was in these circumstances that 
the mortgage was executed to the appellant 
in March for Rs. 10,000 of which Rs. 9,201 
represented money» already due or alleged 
to be due tothe appellant. The learned Coun- 
sel for the appellant points out that the pro- 


perty mortgaged was by no means all the 

(5) 58 M 794; 158 Ind. Oes. 1; AI R 1935 Mad. 857; 
69 ML J 283; (1935) MW N 685; 42 L W330;8RM 
226 (F. B). 
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property of the insolvent and that there 
was other property which has realized 
Rg. 12,000. This is true. But the debts 
admitted to proof amounted to Rs, 51,210. 
Besides the Rs. 9,200 odd alleged to be due 
to the appellant, claims to the extent of 
Rs. 42,000 had to be satisfied. Is has not 
been suggested that the value of the 
unmortgaged property, namely Rs. 12,000 
plus the value of the equity of redemption 
of the mortgaged property consisting of 
lands and a house comes to anything like 
Rs. 42,000. On the contrary, it is in evi- 
dence that at the Official Receiver's sale 
the price fetched per acre of land was 
between Rs, 35 and Rs. 40. At the higher 
figure the value of the lands alone which 
were comprised in the mortgage would be 
only Rs. 4,860. and it is not likely that the 
house which was also included in the mort- 
gage would be worth more than Rs. 6,000, 
Little if anything therefore remained out of 
the equity of redemption of the mortgaged 
propetiy to meet the claims of the other 
creditors. The mortgage did in fact operate 
to the substantial detriment of the 
latter. 
Mr. Sem ayya, however, contends that there 
is nothing to chow that it was intended 
by the insolvents to have this effect, but 
that on the contrary it was executed to stave 
off a suit which the appellant threatened to 
file against the insolvents, and a notice of 
suit dated February 9, 1933 (Ex. 7) is relied 
on to show that the appellant was pressing 
the insolvents to pay their debts. On the 
other hand it is in evidence that the appel- 
lant is a friend of the insolvents. Why 
should the insolvents execute a mortgage to 
this appellant merely on the threat of a 
suit rather than to the creditor (P. W. No. 2) 
who had already fled suite against them 
and who had actually secured an attachment 
of some of their properties? It appears to 
us that the motive behind the mortgage was 
to give the appellant a preference over the 
other creditors. So far, therefore, we are in 
agreement with the learned District Judge. 
There are sufficient materials on tke record 
for us to find that for the reasons stated by 
the learned District Judge this mortgage 
is under s. 54, Provincial Insolvency Act, 
void and must be annulled. 

This finding, we think, is sufficient to dis- 
pose of this appeal which is accordingly 
dismissed with costs. We observe, however, 
that the Receiver had moved the Court to 
annul the mortgage not only under s. 54, 
Provincial Insolvency Act, but also under 
8,03, namely as being a voluntary transfer 
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vcidable under that Section. Paragraph 4 
of his petition is : A 
“The insolvents with a view to defraudthe credi- 
tors and shield the property....have executed a 
mortgage for Rs. 10,000 in favour of the counter- 


petitioner. ...The mortgage is nominal and not 
supported by consideration.” - 

And again in para. 5: 

“Even if the recitals about the consideration are 
true, the mortgage is void as it was intended to show 
fraudulent preference to one creditor.” 


The Receiver therefore asked the Court 
to annul the mortgage on the alternative 
grond that it was not a transfer made in 
favour of an incumbrancer in good faith 
and for valuable consideration. ‘Che Court 
did not take up this question for considera» 
tion, namely the question of the reality of 
the consideration. It left it to be decided 
by the Receiver, when the counter- petitioner 
came in with proof of his debts under s. 33 
of the Act. See the direction at the end 
of the learned Judge's judgment: “The 
counter- petitioner may prove before the 
Receiver whatever may be due to him. 

We do not think it necessary, considering 
that it is nearly two years since this order 
was passed, to send the case back to the 
District Court for the point to be tried and 
decided there, nor is there in the appellant's 
memorandum of appeal any indication of 
a desire that we should do so. Appellant 
merely states therein that the case should 
have been considered as falling under 
8. 53 only and since there was no evidence 
to prove a case under that section, the 
transaction should be upheld. But we 
think that if the learned District Judge had 
not allowed the Receiver’s petition on other 
grounds, he would have required the 
Receiver to proceed with his procf on this 
part of the case, namely that the recitals 


- of consideration in the document were false. 


It appears to have been agreed at the trial 
that this question should be left to, be 
decided at a later stage when the counter- 
petitioner tendered his proof of the alleged 
debts which form the bulk of the consi- 
“deration. We do not think that this 
procedure has prejudiced the appellant and 
we do not ‘therefore’ remit the case. The 
Letters Patent Appeal is against an order 
of our learned brother Menon, J. refusing 
to stay the sale by the Receiver of the. 
mortgaged property. In the light of our 
substantive decision that appeal also must 
fail. It is dismissed. l 


N.-8. Appeals dismissed, 
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r OUDH CHIEF COURT 
Civil Miscellaneous Application No. 943 
of 1938. 

December 19, 1938 
ZIA-UL HASAN AND YORKE, JJ. 
Chaudhri BISHESHAR SINGH— 
DEFENDANT—APPELLANT 


versus 
Chaudhri JADUNATH SINGH— 


AND OTHERS — OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908, 0 XL, r.1, 
s. 151—Recetver—Appointment of—During pendency 
of title suit claiming zemindari and nom-zemindari 
property, zemindari in possession of Receiver — Cash 
and ornaments in custody of Court-~Suit decreed and 
Receiver ordered to hand over possession to plaintif — 
Certain persons held entitled to certain amount— 
Appeal by defendant—~Application by him to continue 
receivership till decision of appeal—Whether can be 
continued—Property whether in medio— Contention 
that cash and ornaments be retainedin Court custody 
—Prayer in alternative that security be taken from 
persons withdrawing cash under decree — Such order 
held could be made. 

During the pendency of a declaratory suit claiming 
title to zemindart and non-zemindart property, the 
zemindari was jn possession of a Receiver and cash 
and ornaments in the custody of the Court. The trial 
Court decreed the suit and ordered that the Receiver 
should be discharged and should hand over property 
to plaintiff. Certain persona were also held entitled 
toa certain amount. The defendants preferred an 
appeal from the decision and applied that the receiver- 
ship in respect of the zemindart should be continued 
till the decision of the appeal. In respect of the 
cash and ornamentsit was contended that they 
should be retained in custody of the Court or if the 
amounts were paid to persons under the decree, 
security should be taken from those persons; 

` Held, that as regards zemindari property it could 
not be said to be in medio any longer after the 
declaratory decree was passed, and there could be no 
question of irreparable loss in respect of that pro- 
perty. No order, therefure, could be made appointing 
or continuing the Receiver. Nilambar Das v. Maha 
Behari Das (2) and Mohamad Ali Khan Qizilbash v. 
Nisar Ali Khan Qizilbash (3), distinguished. ` 

Held, further that in respect of the cash and orna- 
ments, however, there was no question of real depriva-° 
tion to anybody by making an order that the orna- 
ments be retained in the Oourt's own custody pending 
the disposal of the appeal, and that persons wishing 


to withdraw jhe cash deposits might only do so 
on sumniahing security to the satisfaction of the 
ourt, 
Messrs. Haider Husain and Iftikhar 
Husain, for the Applicant. 
Messrs. Ram Bharosey Lal, R. N. 


Shukla Niamatullah and Bishun Singh, 
for the Opposite Party, ` 


Order.—These are two applications by 
Chaudhri Bisheshwar Singh, defendant- 
appellant and Chaudhri Ran Bijai Bahadur 
Singh, another party to First Civil Appeal 
No. 125 of 1938 asking this Court by the 
application of O. XL, r.1-of the Code of 
Oivil Procedure to appoint a Receiver of 
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certain property during the pendency of 
that appeal. This is an appeal in a 
talukdari case decided by Mr. Justice 
Bamilton on November 17, 1938, sitting 
on the Original Side of this Court. By 
the decision in this case the suit of the 
plaintiff Chaudhri Jadunath Singh for 
declaration in respect of the entire 
talukdari property has been decreed, and 
in respect of the non talukdari pr perty 
a decree has been made distributing 
that property between the plaintiff, defend- 
ant No. 1 appellant, and the defendant No. 3. 
The defendant No. 1 has now appealed, 
his main ground of appeal being that his 
ancestor Guman Singh was the elder 
brother of Sheo Bakhsh Singh, ancestor 
of the plaintiff, whereas the learned Judge 
has decided that Sheo Bakhsh Singh was 
the senior of the two brothers. The main 
question in issue in the appeal isa pure 
question of fact. During the pendency of 
the suit in the tria] Court, the whole of the 
property in dispute came first iato the 
custody of the Deputy Commissioner of Rae 
‘Bareily on the death of the last holder, 
Chaudhrain Mitthan Kuar on July 6, 1936, 
but subsequently it was entrusted to two 
Receivers, both of them Advocates of th’s 
Court and it remained in their custody 
and maniugement pending the disposal of 
the suit. At the time of disposal of the suit 
it was ordered that they should be dis- 
charged and should make over possession 
to the parties in the terms of the decree, 
It is now sought that this receivership, 
which came to an end by the order of 
November 17, 1938, should be coutinued 
until the final decision of the appeal by this 
Court. 

Learned Counsel for the applicant has 
laid a great dealeof stress on the contention 
thatthe property is at the present moment, 
ashe describes it, ig medio and he puts 
forward this contention largely with the 
object of being able to rely on the well- 
known decision of John Qwen and another 
v. Sarah Homan reported in 4H. L. O. 997 
(1)in which the Court made the following 


remarks which are of general application :— 

“The Receiver, if appointed in this case, must 
be appointed on the principle on which the Oourt of 
Chancery Acts of preserving property pending the 
litigation which is to decide the right of the 
litigant parties. In such cases the Court must of 
necessity exercise a discretion as to whether it‘will 
or willnot take possession of the property by its 
officer. No positive unvarying rule can be laid 
down as to whether the Oourt will or will not 
interfere by this kind of interim protection of the 


i D (1869) 4 H L O 997; 17 Jur. 861; 1 Eq. R 
7 ' 4 
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property, Where, indeed, the property is as it were 
in medio, in the enjoyment of no one, the Court can 
hardly do wrong in taking possession. It js the 
eSmmon interest of all parties that the Court 
should prevent a scramble. Such isthe case when a 
Receiver of a property of a deceased person is 
appointed pending a litigation in the Ecclesiastical 
Court as to the right of probate or administration. 
No one is in the actual lawful enjoyment of the 
property so circumstanced, and no wrong can be 
doneto any one by taking and preserving it for the 
benefit of .the successful litigant, But where the 
object of the plaintiff isto assert a right to property 
of which the defendant is in the enjoyment, the 
case is necessarily involved in further questions.” 
The question is whether when there has 
been a decisicn on the merits deciding the 
rights of the parties in the respective 
properties concerned, the property can be 
said to be any longer in medio. The learned 
Counsel referred toa number of cases as 
for example, Nilamber Das v. Mabal Behari 
Das and others, A. I. R. 1927 Patna 220 (2) 
but thatis not a case at all on all fours 
with the present case. A reference was 
also made to a well-known case of this Court. 
Muhammad Ali Khan Qizilbash v. Nisar Ali 
Khan Qizilbash reported in A. I. R. 1926 
Oudh 504 (3). In that case Stuart, O. J. 
and Misra, J. accepted the appeal and 
retained the Deputy Commissioner as 
Receiver of the property till the disposal 
of the suit. This wasa case in which the 
Deputy Commissioner, who was acting as 
Receiver, was discharged by a Judge of 
this Court sitting on the Original Side, 
and in appeal, the Court decided to retain 
the Deputy Commissioner as Receiver of 
the property till the conclusion of the suit. 
This was not a case of continuing the 
Receivership pending the disposal of the 
appeal. It has been stated before us that 
in fact the receivership was continued 
right up to the time of the final disposal 
of the suit by their Lordships of the Privy 
Council but we have not before us any 
order passed at the same stage of the 
case as is present here. Incidentally it 
may be noted that the Bench of this 
Court remarkede that they wished to make 
it absolutely clear that this was an excep- 
tional case and they referred to the princi- 
ples laid down in John Owen and another v. 
Sarah Homan reported in 4 H. L. O. 997 (1) 
and remarked that they did not consider 
that they were acting in any way contrary 
to those principles in retaining the Deputy 
Commissioner as Receiver in the case, and 
in any case, they further provided that 
although they were depriving the defend- 


Pa IR 1927 Pat. 220; 101 Ind Oas. 640; 8P LT 
(3) AIR 1926 Oudh 504; 95 Ind, Oas. 561, 
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ant-respondent of the power to select his 
own manager, they were not prepared to 
deprive him of the income to which he was 
entitled from the estate owing to the fact 
that he had been declared in possession 
of it by the Revenue Court and that his 
name had been entered in the revenue 
papers. In our opinion it is no longer 
possible to say that property is any longer 
in medio after a declaratory decree has 
been passed as in the present case. 

The further question pressed on behalf 
of the appliecant-appellant is that there is 
a danger of waste, and as he says irrepar- 
able Joss incase he is successful in his 
appeal. Learned Counsel for the opposite 
party very aptly put forward the sugges- 
tion that if this was the attitude of the 
applicant, he should be prepared to pay the 
cost of receivership during the pendency 
of the appeal, which would otherwise be 
a dead loss to the successful plaintiff. 
This suggestion met with no response 
whatever. It is true that possession will 
necessarily be handed over by the Receivers 
in accordance with the terms of the 
declaratory decree, but we are not 
impressed with the contention that this may 
entail irreparable loss to the appellant iu 
case of his success. The suggestion made 
is that the respondent may cut trees and 
make transfers to financier and divide up 
the estate. It is possible that there might 
be some cutting of trees but transfers 
would all be pendente lite and could not 
constitute irreparable loss. In fact no 
suggestion was made in the application as 
to what thisirreparable loss could be. We 
are in no way satisfied that in respect of the 
zamindart property, there could be any 
question of irreparable loss. 

We find no force in ‘the application of 
the defendant-appellant, and sofar as it 
relates to the zamindar7i property, we dismiss 
it, ° 

As regards the application of Ohoudhri 
Bahadur Singh, this relates 
only to certain cash sums. The claim of 
this defendant and defendant No. 5 was 
made under a will which mentioned a sum 
of Rs. 5,000 but implied that that was not 
a fixed sum. These defendants claimed 
Rs. 58,000 and have been given Rs. 25,000 
by the learned Judge of this Court. It is 
said that this cash amount of Rs. 58,000 and 
ornaments, the value of which is not 
certain, are in the Court's own custody and 
deposited in the.Imperial Bank where the 
cash sum has been invested in fixed 
deposit. The learned Counsel suggests that 
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if tkis money is made over to the persons to 
whom it will go under the decision of the 
trial Court, there will be some difficulty 
about its restitution and possibly s. 144 of 
the Ocde of Civil Procedure might not be 
found applicable, hence he asks that this 
be retained in custody, and he places some 
reliance on the provisions of O. XXXIX, 
T- 7, Civil Procedure Code. In the 
alternative he prays tbat if this money is 
to be paid over, security may be taken 
from the persons concered. In thie connec- 
tion he lays some stress on the fact that his 
client will suffer equally with the successful 
plaintiff because he will be unable to 
withdraw the sum of Rs. 25,000 which has 
been adjudged to him. In our opinion there 
is some force in the contentions put 
forward and in any case there is no ques- 
tion of real deprivation to anybody by 
making an order that the ornaments be 
retained in the Court's own custody pending 
the disposal of the appeal, and that persons 
wishing to withdraw the cash deposits may 
only do so on furnishing security to the 
laa aa of the Court. We order accord- 
ingly. 


8. Order accordingly. 





ALLAHABAD HIGH COURT 
First Appeal No. 188 of 1937 
September 1, 1938 
MowamMMap ISMAIL, J. 
SUNDAR LAL—Dgrenpant— 
APPRLLANT 


VETSUS 
KAUSHI RAM~Puarntier— 


l RESPONDENT 

U. P. Agriculturists' Relief Act (XXVII of 1934), 
3. 33—Re-opening of accounts — Suit for accounts— 
Plaintif whether mustbe agriculturist both at time 
of instituting suit and also when loan was ad~ 
vanced. 

A suit for the re-opening of accounts of a closed 
transaction is not permissible under s. 33 of the U. P, 
Agriculturists’ Relief Act. e 

Unless the plaintiff provesthat he was an agricul- 
turist at the time of the institution of the suit; and 
also atthe time the loan was advanced he cannot 
maintain 4 suit for accounts under the provisions of 
s. 33,U. P. Agriculturists’ Relief Act. Misri Lal v. 
Alexander Gardner(1) and Bireskwar Das Bapuli v. 
' Uma Kant Panday (3), referred to. 

e F. A. from an order pf the Additional 
a Judge, Saharanpur, dated March 5, 
Mr. Jagnandan Lal, for the Appellant. 
Mr. Muhammad Ahmad Kazmi, for the 
Respondent. : 

Judgment.—This is a defendant's 
appeal from an order arising out of a suit 
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for accounts under s. 33, Agriculturists’ 
Relief Act, on the allegation that the 
plaintiff borrowed two sums of Rs. 156 
and Rs. 100 under bonds dated May 15, 
1931, and August 22, 1931, respectively, 
that the plaintiff respaid Rs. 490 to the 
defendant; that the latter appropriated 
Rs. 349 towards the bond of May 15,1931, 
and the balance of Rs. 141 was appropriat- 
ed towards the second bond, that the 
plaintiff, is an agriculturist and that he is 
entitled to the benefit of s. 30 of the Act. 
The suit was resisted by the defendant 
inter alia onthe grounds that the plaint- 
iff was not an agriculturist, that the bond 
of May 15, 1931, having been fully satisfied 
no accounting with respect to that could 
be claimed under the provisions of the 
Act, that the plaintiff paid only Rs.. 186 
which was appropriated in full satisfaction 
of the first bond, that nothing was paid 
towards the second bond. The trial Court 
upon a considerationof evidence came to 
the conclusion that the plaintiff was not 
an agriculturist; that the first bond was 
fully satisfied and no accounting with 
respect to that could be claimed; that 
Rs. 133-4- was due on account of the 
second bond provided the Agriculturists’ 
Relief Act applied and the plaintiff was 
held entitled to reduction of interest. The 
learned Munsif eventually dismissed the 
suit. The lower Appellate Oourt disagreed 
with the findings of the Court of first 
instance and held that the plaintiff was 
an agriculturist and that the accounting 
with respect to the first bond could be 
claimed. On these findings the suit was 
remanded tothe Court below for trial in 
the light of the observations contained in 
the judgment of the lower Appellate Court. 
The defendant ndw comes to this Court in 
appeal. 

The first question fer determination is: 
Is it open to the plaintiff to claim an 
accounting with respect to the first bond 
whieh has been fully satisfied? Section 
33 provides that an agriculturist debtor 
may sue for an account of money lent or 
advanced to... The expression ‘debtor’ to my 
mind indicates that the relationship of 
debtor and creditor is subsisting between 
the parties. It would be a misnomer to call 
a persona debtor who has fully satisfied 
his debt long before the suit. It is cons 
ceivable that in a suit under s. 33 on 
accounting it may be found that nothing 
is dus from the plaintiff, but in such a 
case according to the defendant, the debt 
subsisted at the time of the suit. The 
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section provides a summary remedy for 
the decision of disputes between a creditor 
find a debtor. 

In the present case, however, we find that 
it is admitted that the bond of May 15, 
1931, was returned tothe plaintiff and the 
plaintiff was informed by the defendant 
that it was fully satisfied. For the pur- 
poses of the decision ofthis issue, it is 
not necessary to consider whether only 
Rs. 186 was paid by the plaintiff as alleged 
by the defendant or Rs. 490 was paid as 
alleged by the plaintiff. The plaintiff in 
bis statement clearly stated that he paid 
Rs. 490 in one lump sum. When he paid 
the money he asked the defendant that 
the bigger bond should be paid off and 
the balance should be paid towards the 
second bond. Under these circumstances, 
there can be no room for doubt that the 
parties fully understood the position and 
intended to closethe transaction with res- 
pect to the bond of May 15, 1931. My 
attention has not been drawn to any pro- 
vision of the Act which specifically pro- 
vides that debts that had been fully satis- 
fied to the knowledge of the parties may 
be re-opened. Learned Counsel for the 
respondent has drawn my attention to 
subss. (4), 8. 33 which lays down tbat 
subject tos.30 (4)or s. 31 (2) as the 
case may be, if the defendant is found 
to have been overpaid the Oourt shall 
pass a decree for a refund of the amount of 
such overpayment in favour of the plaintiff, 
Section 30, subs. (4) provides as fol- 
lows: 

“Any amount already received by the creditor on 
account of interest in excess of that due under thig 
section shall be credited towards the principal; but 
nothing in this section shall be deemed to entitle a 
debtor to claim refund 
alreatly paid by him.” 

Section 31, sub-s. (2) lays down a similar 
provision. Taking into consideration the 
directions laid down in the foregoing sec- 


tions it follows that payments made by , 


a debtor towards interest are to be appro- 
priated first to the satisfaction of the 
interest and the balance, if any, towards 
the principal. The Court is- empowered 
to pass a decreein favour of the plaintiff 
if the defendant has been overpaid pro- 
vided the refund is not for any part of 
interest already paid “by the plaintiff. In 
other words, overpaid part of principal 
alone can be refunded. There is nothing, 
however to show that any claim for 
refund of excess payment can ‘be made 
by a plaintiff whose debt had been liqui- 
dated .long before the suit with the con- 
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sent and knowledge of the parties. A 
reference to . s. 30, sub-cl. (2) would show 
that any decree which has been satisfied 
cannot form the subject of a suit under 
s. 33. Incase of a decree the loan is 
merged in the decree and the debtor 
becomes a judgment-debtor. If the con- 
tertion of the learned Oounsel for the res- 
pondent is sound, in that case a judg- 
ment-debtor will be in a worse position 
than an ordinary debtor who has re-paid 
his debt. Ifthe intention of the Legisla- 
ture was that old transaction which had 
been closed long beforethe suit were to 
be opened, we would expect that a clear 
provision to that effect would be found in 
the Act. Inthe absence of any such pro- 
vision I am not prepared to hold that a 
suit for the reeopening of accounts of-a 
closed transaction is permissible under 
8s. 33 of the Act. : 

The next question for determination is 
whether the plaintiff is entitled to sue for 
accounts with respect to the second bond 
of August 22,1931. This will depend on 
the decision of the further question whe- 
ther the plaintiff is an agriculturist as 
contemplated by the Act. The plaintif 
has proved that he was an agriculturist - 
at the time of the institution of the suit 
and the Court below has accepted the state- 
ment of the plaintiff on’ this point. J, 
therefore, accept the finding of the Court 
below thatthe plaintiff was an agricultu- 
rist at the time of the iastitution of the 
suit. The question is whether in order to 
claim benefit of s. 30, it is necessary for 
the plaintiff to prove that he was an 
agriculturist at the time the loan was 
made. Section 30 (1) refers to the reduc- 
tion of interest on a loan taken before 
this Act came into force. The word loan) 
has been defined in s. 2 (10) ofthe Act 


and runs as follows: 

| Loan’ means an advance to arf agriculturist, 
whether of money or in kind,and shall include any 
transaction which is in substance a loan.” 


If this definition is applied to the 
expression ‘loan’ finding place in s. 30, 
then the plaintiff would not be entitled 
to claim a reduction of interest because 
he has no evidence to prove that he was 
an agriculturist -at the time the loan was 
advanced. Learned Oounsel for the res- 
pondent centends that it is not necessary 
that a debtor may be an” agriculturist 
at the time of the ‘advancement of the 
loan if heis an‘agriculturist at the time 
of the institution of ‘the suit. In s. 30, 
however, the word ‘agriculturist is not 
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préfixed to the word ‘debtor’. From this 
it would appear that a non-agriculturist 
‘also may take advantage of the section 
and may claim a reduction of interest 
provided that he was an agriculturist at 
the time the loan was advanced. This 
question was considered in Misri Lal v. 
Alexander Gardner (1) and it was held 
that where money was advanced to an 
agriculturist under a mortgage deed, a non- 
agriculturist transferee from him who had 
to re pay that money was entitled to the 
benefit of the provisions of s. 30. In the 
body of the judgment the learned Judges 
remarked as follows: 

“The term ‘loan’ is defined. It means without 
specifying particular details an advance made to 
an agriculturist, AsMr, Gardner wasan agricul- 
turist and as none of the other details in the 


definition applied, the money advanced to him was 
a loan within the meaning of s. 30 p 


In Bireshwar Das Bapult v. Uma Kant 
Panday (2) the view taken in Misri Lal 
v. Alexander Gardner (1) was considered 
and approved. In the present case the 
suit was instituted under s. 33 of the Act 
‘which provides that an agriculturist debtor 
may sue for an accountof money and the 
suit isto be decided subject to the pro- 
visions of s. 30 (2) or s, 31 (2) as the case 
may be. In my opinion, therefore, unless 
the plaintiff proves that he was an agricul- 
turist at the time of the institution of the 
suit; and also atthe time the joan was 
advanced he cannot maintain a suit for 
accounts under the provisions of s. 33. I 
have carefully read the judgment of the 
lower Appellate Court and in my opinion 
the learned Oivil Judge has not come toa 
correct conclusion. 

I accordingly allow the appeal, set aside 
the order of the Court below and restore’ 
that of the Court of first instance, The 
appellant will be entitled to his costs 
throughout. Leave to appeal under Letters 
Patent is granted. 


8. Appeal allowed. y 


(1) A I R 1936 All. 697; 165 Ind. Cas. 210; (1936) 
A L J 1250; 1936 R D 292; 1936 A L R881;9 RA 


247. 

(2) AI R 1937 All, 297; 168 Ind. Cas. 655; ILR 
(1937) All. 514; (1937) A L J 363; 9 R A 661; 1937 RD 
249; 1987 A L R 391. 
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LAHORE HIGH COURT | 
Criminal Revision No. 201 of 1938 
April 12, 1938 
AspuL Rasaip, J. 
GURDAS SINGH—AcousgEp 
veTSUSs 
EMPEROR—Opposita PARTY 
Criminal trial—Revision—Re-trial when ordered by 
High Court, stated—~Criminal Procedure Code (Act 
V of 1898), s. 439. , se 
In the exercise of its revisional powers a re-trial is 
ordered by the High Court only in cases where non- 
compliance with the provisions of the Criminal Pro- 
cedure Code has prejudiced the accused. The High 


Court is not bound to set aside a trial on a techni- 


cal point on the revision side if no injustice has 


resulted. 

Mr. Khurshid Zaman, for the Advocate- 
General. for the Orown. 

Order.—Thte petitioner Gurdas Singh 
was convicted under ss. 3)d-451, Indian 
Penal Code, and sentenced to two months’ 
rigorous imprisonment by Mr. Chaman Lal, 
Magistrate, Second Class, by his order, dated 
December 14, 1937. His appeal was sum- 
marily dismissed by the Additional Districh 
Magistrate. He preferred a revision in the 
Sessions Judge, Hoshiarpur 
Division. The learned Sessions Judge has 
recommended that the conviction of the peti- 
tioner may be set aside and a retrial 
ordered on the ground that the provisions of 
s. 342, Oriminal Procedure Code, were not 
complied with and the accused was not 
examined -after the prosecution evidence 
had ecncluded. In the exercise of its revi- 
sional powers a re-trialis ordered by the 
High Court only in cases where non-compli- 
ance with the provisions of the Criminal 
Procedure Oode has prejudiced the accused. 
The High Court is not bound to set aside 
a trial on atechnical point on the revision 
side if no injustice has resultéd. I have ac- 
cordingly gone through the record of the case. 
After going through the statements of Mu- 
sammat Gurdevi, Karta Ram, Ulunan, Mohan 
and Lachhman Das, I am of the opinion, that 
they have not given true, evidence. It was 
impossible for the petitioner single handed 
to be able to confine Karta Ram, Musammat 
Gurdevi and their son in a kothri when they 
were proceeding to the Police Station in the 
company of Ohanan and Mohan. Musammat 
Gurdevi and Karta Ram considerably im- 
proved their statements when they were 
recorded for the seéond time by the trial 
Court. No reliance can, therefore, be placed 
on their testimony. For the reasons given 
above, I accept this petition for revision and 
acquit the petitioner. He will be released 
from the bail bond forthwith. 
B l Petition accepted, 
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_ . OUDH CHIEF COURT 
Oriminal Revision Application No. 80 of 


November 23, 1938 
ZIA UL Hasan AND YorRER, JJ. 
EMPEROR AND ANOTHER— A PPLIOANT3 
versus 


SOM NATH AND ofners—Opposite PARTIES 

Criminal trial—Sentence, enhancement of—Ap- 
plication for enhancement by private person—Court, 
whether should enhance sentence—Duty of High 
Court in dealing with such application. 

Courts should not be allowed to become tools in 
the hands of members of the public in giving vent 
‘o their private animosities, 

It is the part of the Crown and not of indivi- 
duals to ask Courts to enhance sentences. The 
Chief Oourt, therefore, should not enhance a sen- 
tence upon an application of a private person to 
that effect. Jadu Nath Brahman v. King-Emperor 
(3) and Hanuman Prasad v. Mathura Prasad (4), 
followed, Debi Singh v, Ram Charan Singh (1) and 
Pramatha Nath Basu v. Ganga Charan (2), not 
followed. 

In dealing with applications for enhancement of 
sentences, the High Oourt will have regard to 
what those responsible for maintenance of peace 
and order in the locality think of the matter, 

The fact that the private applicants’ application 
for enhancement of the sentence was rejected by 
the District Magistrate, the head of the Magis- 
tracy in the District, shows that an enhancement 
of the sentence ofthe accused was not considered 
necessary in the interests of justice. 

Cr. R. App. of the order of the District 
Magistrate, Sultanpur, dated April 26, 1938. 

Mr. P. N. Chaudhury, for the Appellant. 

Mr. K.P, Misra, for the Opposite Parties. 

The Assistant Government Advocate, for 
the Crown, 


Order.—Thisis an application for revision 
of an orderof the learned District Magis- 
trate of Sultanpur. 

The applicants prosecuted the opposite 
parties under ss. 147,323 and 324, Indian 


Penal Code., They were tried by a Bench. 


cf Henorary Magistrates ‘and all of them 
except Som Nathand Parbhu Nath were 
convicted under s. 447,323 and sentenced 
to a fine of Rs. 7 each. Som Nath and 
Parbhu Nath were convicted under ss. 147- 
324 and weree fined Rs. 8 each. The 
applicants applied in revision to the learn- 
ed District Magistrate and prayed that a 
recommendation be made to this Court for 
enhancement of the sentences of the oppo- 
site parties. This application was disallow 
ed by the learned District Magistrate, who 
said that the trying Magistrate had given 
goċd reasons for not sentencing the accused 
to imprisonment. It was against this order 
rejecting their applicaticn for revision that 
the present application has been brought. 
The learned Counsel for the applicants 
has referred us to some cases in which it 
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has been held that the High Court has 
power to enhance the sentence of an accus- 
edon the application of a private person, 
This isa proposition that can hardly be 
disputed. The question, however, is whe- 
ther or not we should entertain an applica- 
tion by private parties for enhancement 
cf sentences. Some of the High Courts have 
sometimes issued rules for enhancement of 
sentence on the application of private indi- 
viduals and have even enhanced sentences on 
such applications (e.g. Debi Singh v. Ram. 
Charan Singh, 30 Cr L. J., 219 (1) and 
Pramatha Nath Basu v. Ganga Charan, 33 
O. W. N., 395 (2) ; but this Oourt has consis- 
tently refused to entertain applications for 
enhancement of sentences on behalf of 
private parties. In Jadu Nath Brahman 
v. King-Emperor, 40. W. N., 698 (3), it was 
said that it is the part of the Crown and 
not of individuals to ask Courts to enhance 
sentences passed on criminal offenders. 
Similarly in Hanuman Prasad v. Mathura 
Prasad, YOO. W. N., 903 (4). another Bench 
ot this Court held that it is the part of 
the Orown and not of individuals to ask 
Courts to enhance sentences and refused to 
entertain an application ofa private indi- 
vidual for enhancement of sentence. We 
prefer to follow the decisions of our own 
Oourt which appear to us to be based on a 
very sound priocipal, if we may say so 
with respect, namely, that Courts should 
not be allowed to become tools in the hands 
of members of the public in giving vent to 
their private animosities. There is yet 
another consideration which keeps us in the 
present case from entertaining the present 
application. In dealing with applications 
for enhancement of sentences, the High 
Court will have regard to what those res- 
ponsible for maintenance of peace and order 
in the locality think of the matter, and in the 
present case, the fact that the applicants’ 
application for enhancement of-the opposite 
parties’ sentences was rejected by the learn- 
head of the 
Magistracy in the District, shows that an 
enhancement of the sentences of the present 
accused was not considered necessary in 
the interests of justice. 


P if Or. L J 219; 113 Ind. Oas. 768; AIR 1928 


All. 419. 
(2) 33 O WN 395; 118 Ind. Cas. 894; AIR 1929 
ees 30 Or. L J 979; Ind. Rul. (1929) Oal. 702; 56 


+ + 
(3) 4 OW N 699, 104 Ind. Oas. 242; 28 Or. L J 
802; AI E 1927 Oudh 321; 2 Luck. 605. 
(4) 10 OW N 908; 146 Ind. Oas. 577; A I R 1933 
ye 421; (1933) Or. Oas, 1994; 6 R O 145; 35 Or. L 
le e 
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Wie, therefore, dismiss this application. 
S, a Application dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 346 of 1936 
November 30, 1937 
ABDUL RASHID AND ÅDDISON, JJ. 
ALI MOHAMMAD AND OTHERS—PLAINTIFES 
—APPELLANTS 
VETSUS 
MOHAMMAD RAFIQ AND anotHes— 
DEFENDANTS — RESPONDENTS 
Custom (Punjab)—Applicability—Pawalis of Bhera 
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in District Shahpur—Whether governed by custom or 
Muhammadan Law. 

When a person asserts that he is governed b 
custom, it is incumbent upon him to prove that 
is so governed, and further to prove what that 
custom is. Abdul Hussein Khan v. Bibi Sona Dero 
(1), relied on; 

Held, that Pawalis of Bhera in Shahpur District 
are not proved to be governed by custom but by 
Muhammadan Law. 


Messrs. Mehr Chand Mahajan and Shiv 
Charan Gosomey, for the Appellants. 

Mr. P. A. Bahl, for the Respondents. 

Abdul Rashid, J—The following pedi- 
gree table shows the relationship of the 
parties: 


cea I DIN 





| 
Ahmad Bakhsh Allah bakheh Khuda Bakhsh Imam Bakhsh—Musemmat 
(died in 1929) Sattan, widow 
Fazal Din Imam Din died in 1934 
| (whose property is disputed), 
Ghulam Mustafa 
(died sonless). 
7 | | | | | 
| a 
Mohammad Siddiq Mohammad Rafiq Ali Mohammad Lal Din. Allah Din Maula Bakhsh 
(defendant No. 2.) (defendant No. 1.) (plaintiff No. 1.) (plaintiff (plaintiff (plaintiff 
No, 2.) No, 3.) No. 4.) 


Imam Bakhsh died sonless in October, 
1929, and his land was mutated in favour 
of his widow Musammat Sattan. She died 


Khan v. Bibi Sona Dero (1), that when a 
person asserts that he is governed by 
custom, it is incumbent upon him to prove 


in December 1934, The present suit was that he isso governed and further to prove 
instituted by the plaintiffs on August 27, what that custom is. Two witnesses were 
1935. The allegations of the plaintiffs were produced on behalf of the defendants, 
that they being nephews of Imam Bakhsh namely Khuda Bakhsh (D. W. No.1) and 
deceased, were entitled to succeed tohis Allah Bakhsh (D. W. No.2). They stated 
property consisting of agricultural land and that the Pawalis of Bhera were governed 
houses, to the exclusion of the defendants by Customary Law. This evidence is worth- 
who were Imam Bakhsh’s brother's grand- less. Reliance was placed on behalf of the 
sons, in accordance with the provisions of * defendants on three documente, Exs. D-2, 
Muhammadan Law. Mohammad Rafiq D-3 and D-4. D-3 is a copy of a judgtnent 
defendant pleaded, inter alia, that Imam passed by Mehta Jagan Nath, Munsif, 
Bakhsh was an Awan and not a Pawali Bhera, on Oetober 15," 1884. In this case 
as asserted by the plaintiffs, that the parties Hashmat, the uncle of Fazal, Pawali of 
were governed by Customary Law and that, Bhera, claimed that he was an heir to his 
he and Mohammad Siddiq were therefore nephew in respect of his résidential house 
entitled to one-half of the property. Moham- and a number of shops. The defendants 
mad Siddiq did not appear and contest the were the sister and the sister’s sons vf the 


plaintiffs’ suit. The trial Court framed the 
following issues: 

“(1) Whether the parties follow Customary Law, 
whereunder the parties are entitled equally to the 
property in dispute? (2) Whether under Muham- 
madan Law the plaintiffs exclude the defendants ?” 

The trial Court held that the parties were 
governed by UOustomary Law, and on that 
finding dismissed the plaintiffs’ suit. The 
plaintiffs have preferred an appeal to this 
Court. It has been held in Abdul Hussein 


last male-holder. ‘The plaintiff prayed that 
an enquiry might be held by Court and 
he further showed his readiness to have 
the case decided under Muhammadan Law. 
The plaintiffs’ suite was decreed on the 
ground that he was entitled to succeed to 


his nephew to the exclusion of his married 

(1) 45 O 450; 43 Ind. Cas. 306; AER 1917 PC 181; 
45 IA 10;128 L R103; 16 A LJ17; 4P LW 297; 
34 ML J 48; 2OWN 353; 283M L T 117; 27 0 
LJ 240; 1P L R 1918; 20 Bom. L R 528 (P O). 
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sister and her sons under Oustomary Law. 
Exhibit D-2 is a copy of a judgment, dated 
July. 11, 1887. In this case there was a 
contest between the nephew of the last 
male-holder and his married daughter. The 
case was decided in favour of the nephew 
solely because it had been decided in 
Hashmat’s case that the Pawalis of Bhera 
were governed by Oustomary Law. The 
third instance (Ex. D-4) consists of a judge 
ment of Sardar Teja Singh, District Judge, 
Shahpur at Sargodha, in the cise in Mt. 
Rajan v, Raja, etc. Thiscase was decided 
on the strength of the decisions given in 
the two cases cited above. 

Pawalis are not a notified agricultural 
tribe in the Shahpur District. All the tribes 
that were consulted at the time of the pre- 
paration of the Customary Law of the 
Shahpur District in the year 1896, are 
mentioned in the preface. Pawalis are not 
one of the tribes that were called at the 
time of the preparation of the riwaj-i-am. 
In our opinion the defendants have failed 
to establish that they are govarned by cus- 
tom. In the year 1867 one {mam Pawali 
of Bhera brought a suit (Ex. P-11) for 
partition of certain ancestral property. The 
case was decided in accordance with the 
Provisions of Muhammedan Law after an 
award to that effect had been obtained from 
the arbitrator. Exhibit P-10 rafers to a case 
that was decided in April 1890 and the 
parties to which were Pawalis of Bhera. The 
case was decided in accordance with the 
Muhammedan Law after an award had 
been obtained from an arbitrator to that 
effect. Exhibit P. 9is a copy of a judgmont 
in the case in Karam Din v. Mohammad, 
decided on June 3, 1890 in accordance 
with the provisions of Muhammadan Law.» 
The” parties to this litigation were also 
Pawalis of Bhera. The plaintiffs have also 
tendered some oral? evidence, This oral 
evidence is as valueless as the evidence 
tendered by the defendants. In view of 


the conflicting flature of the documentary ° 


evidence, we hold that it has not been 
established that the parties are governed 
by custom. The case must, therefore, be 
decided in accordance with the provisions 
of Muhammadan Law. For the reasons 
given .above, we accept this appeal, set 
aside the judgment and the decree of the 
lower Court and decree the plaintiffs’ claim. 
Having regard to all the circumstances, we 
leave the parties to bear their own costs 
throughout. 

“pp *  * Appeal allowed. 
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SIND JUDICIAL COMMISSIONERS 
COU 


RT 
First Oivil Appeal No. 31 of 1935 
August 30, 1938 
Davis, J. ©. AND TYABJI, J. 
Musammat SARDAR KHATUN-—APPRLLANT 


VETSUS ets 
SECRETARY or STATE For INDIA 
AND OTABRS— RESPONDENTS 

Muhammadan Law—Hiba-bil-iwaz necessarily pre- 
supposes valid hiba—Deed— Recitals in—Binding 
effect of—Gift—Recital as to possession whether 
binding on heirs of donor—Venami—Essentials to 
prove benami transaction: 

Whenever a transaction is relied upon as being a 
hiba-bil-twaz it necessarily ‘includes the allegation 
that it isa hiba valid according to Muhammadan 
Law. Sarifuddin Mahammad v. Mohiuddin Mahomed 


(3) and Chaudhri Mehdt Hasan v. Muhammad Hasan 


(4), relied on, [p. 255, col. 1.] 

Where a gift deed itself recites that the donor 
had given up possession of all his properties to the 
donee, such a recital is binding on his heirs. 
Muhammad Mumtaz Ahmad v. Zubaida Jan (5), re- 
lied on. {p. 255, col. 2.] 

Before any transaction can be held to be benami, 
it must be clearly shown that it was not carried out 
for the benefit of the alleged benamidar but for the 
benefit or for the protection of the interest of the 
alleged true owner. [p. 256, col.2.] |, 

. 0. A. against the judgment and 
decrce of the First Class Sub Judge, 
Shikarpur, dated February 16, .1935. 

j Mr. Dipchand Chandumal, for the Appel- 
ant. 

Mr. Partabral D. Punwanti, 
General, for the Respondents. 

Tyabji, J.—This is an appeal against the 
judgment and decree, dated February 
16, 1935, of the First Class Sub-Judge 
of Shikarpur disallowing certain claims 
made ina suit filed by the appellant Mus- 
ammat Sardar Khatun for partition of her 
share in movable ‘and immovable pro- 
perties left by her brother Haji Muhammad 
who died on December 2, 1929, at Shikar- 
pur, and for a declaration that a gift alleged 
to have been made by the deceased Haji 
Muhammad of certain properties in favour 
of Musammat Ghulam Alisha in 1915 was 
void. It was claimed that Haji Muhammad 
left very considerable agricultural lands 
shown in Sch. A, houses shown in Sch. B. 


Advocate- 


and movable property shown in Sch. O, 


and that the plaintiff being a sister and 
defendant No. 2 a brother of the deceased 
were the only heirs of the deceased, and as 
such, entitled under Muhammadan Law to 
a one-third and two-thirds share in the 
properties, respectively. It, was contended 
that defendant No. 1, Musammat: Ghulam 
Aisha, was a mistress of the deceased Haji 
Muhammad who falsely claimed to be the 
wife of the deceased, and to be entitled to 
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Bome of the properties under a deed of gift 
mad by the deceased which was void. 
Defendant No. 2 supported the plaintiff's 
claim. It may be explained that defendant 
No. 1, Musammat Ghulam Aisha, was origi- 
nally a Hindu woman, named Lachibai, the 
wife of one Godhoo, who died in February 
1918. While her husband was still alive, 
she became a convert to Islam and married 
deceased Haji Muhammad according to 
Muslim rites in 1877. She lived with him 
for some time, after which on account of the 
wishes of the parents of Haji Muhammad, 
she was divorced and sent away and Haji 
Muhammad then married one of his own 
relations. A couple of years later, on the 
death of his wife, Haji Muhammad again 
took Musammat Ghulam Aisha back, and 
again married her on September 10, 1x86, 
Thereafter Musammat Ghulam Aisha con- 
tinued tolive with Haji Muhammad until 
his death in 1929. In September 1915, 
Haji Muhammad executed a deed (of which 
Ex. 126 is a. copy), titled a hiba-bil-iwaz 
under the terms of which he made a gift 
of all the properties owned by him at the 
time, both movable and immovable, to 
Musammat Ghulam Aisha, whom he describ- 
ed as his duly wedded wife. The properties 
gifted under this deed include all the 
properties in Sch. A and also the houses 
Items Nos. 1 to 7 in Sch. B. After setting 
out in detail a history of his relations with 
Musammat Ghulam Aisha up to the time, 
he states in para. 5 of the document: 

“Musammat Ghulam Aisha has been doing my 
service very well and has been quite obedient and 
dutiful to me and she has obeyed all my orders 
and discharged the duties which under the law are 
to be rightly performed as between a wife and 


husband, and Iam quite happy and pleased with 
her beauty, service and allegiance.” 

And later in para, 7: 

“My brother Mian Habibullah, my mother and 
sisters had filed a suit ,against me, viz. No. 1607 
of 1897, in the Subordinate Civil Court, Shikarpur, 
which was disposed of in pursuance of the compro- 
mise filed by thé parties.” 

And 

“My brother Mian Haji Habibullah as well as his 
“Bong are the enemies of my person and property and 
we have filed several suits against each other. We 
are Not on visiting terms with each other on occa- 
gions of marriage and sorrow," _ Bik 8 3 

And in Parade 9: 


“I make a gift of all my movable and immovy- 
able property belonging to me, viz, movable prop- 
erty which 1s shown above and immovable proper- 
ty of the folluwing description with all the rights 
and interests appertaining thereto admitted or re~ 
jected, those which are existing and which are to 
accrue hereafter in the lump gum of Rs 10,000 in 
words ten thousand rupees in current coins towards 
the aforesaid hag mohar (dower) to Musammat 
Ghulam Aisha alias Musammat Lachi, Mussalmen 
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Shaikh, my duly wedded wife by way of hiba- 
bil-iwaz and have given their possession to her, 
She is enjoying their possession and I have given 
up my possession and proprietary rights, etc, of 
all kinds therein. Musammat Ghulam Aisha has 
agreed to receive the aforesaid movable and immov- 
able properties as a gift towards the above 
ten thousand rupees of the hag mohar and I the 
executant, have agreed to give the same in this 
amount.” 

This deed was duly registered and muta: 
tion was effected in respect of all the pro- 
perties mentioned therein in the Record of 
Rights. Defendant No. 1 in her written 
statement denied that the properties men- 
tioned in Schs.A, Band C were left by the 
deceased Haji Muhammad. She claimed 
that all the lands mentioned in Sch. A 
and the houses Items Nos. 1 to 7 in Sch. B 
had been gifted to her and had been in 
her possession since September 1915, that 
the remaining houses in Sch. B had been 
purchased by her and were in her posses- 
sion, and denied that the movable property 
shown in Sch. D was Haji Muhammad’s. 
She pleaded that she had been married 
again after her first marriage and divorce, 
to Haji Muhammad, according to Muslim 
rites, when her dower had been fixed at 
Rs. 10,000 and that in 1915, Haji Muham- 
mad made the gift to her in lieu of her 
dower. She also contended that the suit 
was time-barred by her adverse possession 
of these properties since 1915. While this 
suit was still pending before the lower 
Court, Musammat Ghulam Aisha died on 
December 15, 1931. As she died intestate 
and without leaving any heirs, all her pro- 
perty escheated to the Crown, and the 
Secretary of State was accordingly joined 
as a party tcn May 23, 1932, and is respon- 
dent No. 1 before us. 

The learned Judge who tried this suit 
‘held that as Musammat Ghulam Aisha’s 
husband Godhoo was alive till 1918 ‘and 
her ¿marriages with him subsisted in law 
until his death, her marriages with Haji 
Muhammad ın 1877 and 1886 were void and 


etherefore the consideration, (16 would have 


been more accurate to say the iwaz or 
the return) for the gift of 1915, which was 
the dower due on her marriage, failed. The. 
transaction of 1915 could not, therefore, be 
upheld as a hiba-biliwaz. He, however, 
held it proved that tne deceasébd Haji Mu- 
hammad had the bona fide intention to 
complete the gift and’ did in fact part with 
the possession of the properties gifted to 
Musammai Ghulam Aisha, and so upheld the 
giit as a simple hiba. He also held that the 
suit was time-barred by adverse possession 
so far as the claims to the immovable pro» 
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Perties mentioned in Ex. 126 were concerned. 
The houses after Item No. 7 in Sch. B were 
purchased after the deed of 1915 and some 
of these were purchased and stood in the 
name of Musammat Ghulam Aisha in the 
Record of Rights while others were pur- 
chased and stood in the name of Haji 
Muhammad. The learned Judge allowed 
the plaintiff's claim in respect of those 
houses which stood in the name of the 
deceased Haji Muhammad at the time of 
his death. With regard to the movable 
property mentioned in Sch. O, the main 
part of which consisted of the proceeds of 
hundis which stood in the name of Musam- 
mat Ghulam Aisha and were found from her 
house, the learned Judge held that it was 
the property of Musammnat Ghulam Aisha 
herself and not a part of the property of 
the deceased Haji Muhammad. The result was 
that the plaintiff and defendant No. 2 gota 
decree for the partition of their shares in 
Items Nos. 9 to 12 and Item No. 14 of Sch. B. 
The remaining properties were held to be 
exclusively the property of Musammat 
Ghulam Aishas, and as such, to have 
escheated to the Orown. This appeal has 
been filed in respect of the claims disallow- 


ed. 

The learned Advocate who appeared 
before us in this appeal referred to several 
points but eventually confined his argu- 
ments in the mainto three contentions, first, 
that the lower Court erred in entertaining 
the plea that the transaction of 1915 which 
according to him had failed asa hiba-bil- 
iwaz could be upheld as a pure hiba. 
He claimed that this was an entirely new 
case set up against the plaintiff which had 
not been sufficiently pleaded; secondly, that 
the properties alleged to have been gifted, 
to Musammat Ghulam Aisha under the gift 
deed and also those alleged to have been 
Purchased in tha name of Musammat 
Ghulam Aisha subsequently were in reality 
the properties of the deceased Haji Muham- 


mad himself of which possession had never e 


been transferred or given to Musammat 
Ghulam Aisha; and thirdly, that the 
property shown in Sch © and parti- 
culary the hundis were part of the 
property left by the deceased Haji. 
Muhammad as Musammat Ghulam Aisha 
wasmerely a benamidar in respect of this 
property. We cannot see how it is possible 
to find any substance in the argument that 
the learned Judge in upholding the gift in 
1915, made out a new case for the 
plaintiff which had not been set out in 
the pleadings. Mr. Dipchand argued that 
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the deed of 1915 was relied upon, by 
Musammat Ghulam Aisha to prove a sale 
transaction. He relies on a passage in the 
evidence of Musammat Ghulam Aisha taken 
on commission in which she says: 

“A kabin (dower) of Rs. 10,000 (ten thousand) 
was fixed at the time of the marriage at Ranipur | 
before Pir Ghulam Mohi-ul-din. After the marriage 
I came and lived in this building where I am 
now living. I used tolive with my husband, as 
long ashe was alive, in thie building. In lieu of 
the kabin (dower) he had given this building by 
getting my name registered. 

Q. Did he effect a sale of the property 
favour or he gave it to you as a gift ? 

A. Hesold it to me.” 


And Mr. Dipchand relies on the case in 
Siddik Muhammad Shah v. Saran (1) 
where their Lordships of the Privy Council 
approved of the action of the lower 
Appellate Court in not permitting a new 
plea to be raised in appeal which had 
never been put forward before the original 
Court; and on Hakim Bibi v. Mir Ahmad 
(2) in which it was held thatthe plaintiff, 
who had relied on asale-deed and pleaded 
a particular transaction as a sale, could 
not be permitted to give a complete 
go-by to the case on which he had proceeded 
in the trial Court and set up a new case 
before the Appellate Court that the 
transaction was a valid gift under the 
Muhammadan Law. These cases have no 
application to the facts before us. The 
plaintiff herself in para. 7 of her plaint 
stated that defendant No. 1 claimed the 
properties under a gift. Paragraph 7 is as 
follows: 

“ Itis being falsely alleged by defendant No. 1 
that Haji Muhmamad, deceased, re-married her after 
the death of his first wife by fixing her kabin at 


Rs. 10,060 and made a gift of some of his property 
in her favour in lieu of the above dower debt.” 
Defendant No, lin her written statement 
stated in para. 1: l 
“The suit is time-barred. Defendant No. 1 has 
been living in possession of the property ever since’ 
the date of the gift since September 1915.” i 
And again in para. 4: . 2 
“ All the property shown in Sch. A and all the 
houses from 1 to 7 shown in Sch. B have been 
gifted away to defendant No. 1 by Haji Muhammad, 
deceased, by registered gift deed, dated September 25, 


in your 


1915. 

And Issue No. 4 reads: 

“Did Haji Muhammad make any gift of his 
property shown in Sch, A and part of Sch. B to 
defendant No. 1 ? Ifso, whether that giftis valid 
and according to lawand binding onthe heirs of 
Haji Muhammad ?” 


It is, therefore, perfectly clear that from 


(1) A IR 19380 PO 57; 121 Ind? Cas, 204; 248 D 
R 138; 31 P L R 150; 583MLJ 7; Ind. Rul, (1980) 
P O 28 (PO). : 

(2) AIR1931 Sind 17; 129 Ind. Oas 900; 2568 G 
R 72; Ind. Rul, (1931) Sind20, , T 
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the very beginning the transaction of 1915 
wag relied upon by defendant No. | as a 
valid gift and not asa sale, and the issue 
framed was whether there had been a valid 
gift. There is, of course, a very great 
difference between a transaction which isa 
sale and governed under the ordinary law 
of Contracts, and a gift valid under the 
Muhammadan Law. As pointed out in 
Sarifuddin Muhammad v. Mohiuddin 
Muhammad (3) cited by Mr. Dipchand 
himself : 

“A gift may be a kiba simple or a kiba-bil-iwaz 
(gift for an exchange ora return gift), or a hiba- 
ba-shurt-ul-ewaz, (a gift with a stipulation for an 
exchange or a return gift), but in each and every 
variation of gift, the transaction is a hiba, and 
must contain the essential elements that constitute 
a kiba according to the Muhammadan Law.” 


Therefore, whenever a transaction is 
relied upon as being a hiba-bil-twaz it 
necessarily includes the allegation that it is 
a hiba valid according to Muhammadan 
Law. In Chaudhuri Mehdi Hasan v. 
Muhammad Hasan (4) even where a transac- 
tion described as a Atba-bil-iwaz was 
relied upon as being in reality a conveyance 
for value and the case soset up was found 
to have failed by reason of the fact that no 
valuable consideration had ever passed, 
their Lordships of the Privy Council still 
considered it important to consider whether 
the possession of the property comprised in 
the deed had or had not been delivered to 
the defendant as had been alleged, for, it 
was held that the transaction would, under 
the. circumstances, have been a valid gift 
under the Muhammdan Law, if possession 
had actually been delivered tothe defend- 
ant. Inthe case we are dealing with, the 
transaction was throughout claimed to be a 
Valid gift, the question of the delivery of 
possession was definitely raised, and in 
fact the greatest part of the evidence con- 
sisted of evidence given on behalf of the 
plaintiff that the properties continued to 
remain in the exclusive possession of Haji 
Muhammad up to his death, and the evidence 
given on behalf of defendant No. 1 that the 
possession was hers. 

The second contention of the learned 
Advocate for the appellant urged before us 
was that the immovable properties in ques- 
tion, those which were the subject-matter 
of the gift of 1915 as well as those subse- 
quently purchased in the name of Musammat 
Ghulam Aisha, were never in the posses- 

(3) 54 C 754; 10% Ind. Oas. 67; A I R 1927 Cal. 808; 
31 O W N 1068, 
(4) 28 A 439; 90 0196; 33 IA 68: 3 A LJ405: 


10 O W N 706; 8 Bom. L R 387;4 0 LJ29%5;1 MLT 
163 @ 0). . : 
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sion of Musammat Ghulam Aisha at all, 
but remained in the possession of Haji 
Muhammad until his death. This was by 
far the most important question in the 
case, for, not only did the validity of the 
gift of 1915, depend upon it, but as the 
learned Advocate for the appellant admitted 
and is clearly obvious, unless the plaintiff 
succeeded on this question, the plaintiff's 
claim was clearly barred by adverse posses- 
sion in respect of the properties covered by 
Ex. 126, and further the plaintiff could not, 
in this suit, which was for a partition of 
her share in the properiies left by the 
deceased Haji Muhammad, succeed in 
respect of any claim regarding properties 
in Musammat Ghulam Aisha’s possession 
and not in the possession of the deceased 
Haji Muhammad at the time of his death. 
But here the appellant is clearly faced 
with an extremely uphill task. The deed 
itself (Hx. 126) recites that the donor Haji 
Muhammad had given up possession of all 
his properties to Musammat Ghulam Aisha 
and such a recital is binding on his heirs ef. 
Muhammad Mumtaz Ahmed v, Zubaida Jan 
(5). Immediately after executing the deed 
Haji Muhammad proceeded to have muta- 
tions effected in the Record of Rights, 
entries from which have been exhibited, 
Exs. 209 and 210. This, by itself, raises a 
presumption in favour of a transfer. The 
entire conduct of Haji Muhammad sab- 
sequent to this, as disclosed in numerous 
documents, shows a definite intention care- 
fully to divest himself of all rights of 
ownership in the properties. Haji Muham- 
mad and Musammat Ghulam Aisha were 
at the time occupying one of the houses 
gifted and on September 22, 1915, Haji 
Muhammad executed and registered an 
‘agreement (fix. 124) in which’ he stated 
that he had gifted the house by the deed 
executed by him on August 9, 1915, and he 
would live as a tenant in that house with 


his wife Musammat Ghulam Aisha: 
“The rent has been fixed at Rs. 10 per annum. 


“The above building has been hifed on rent for a 


period of five years from the said Musammat Bibi 
Ghulam Aisha. After the expiry of the period of 
five years the said proprietress is at liberty to 
eject me or to let me continue in the occupation of 
the building Hence I have executed this rent dead 
80 that the same may be utilized whenever necag- 
Bary. 

A large number of similar documents 
have been produced, agreements of tenancy 
as well as leases of agricultural lands 
(Exs. lo2 to 194 and 195 to 198) executed 
between the date of gift'and 1929, in all of 
which Musammat Ghulam Aisha‘is shown to 

(5) 16 I A 205; 11 A 460; 5 Sar, 433 (P O} 
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be the owner, and in most of which Haji 
Muhammad is specially mentioned as her 
Mykhtiar or attorney. Even Abdul Majid, 
a nephew of Haji Muhammad and son of 
defendant No.2, on occupying one of the 
houses gifted, was required to execute a 
document (Ex. 125) dated September 17, 
1928. in which he stated : 

“This building belongs to Musammat Ghulam 
Aisha, wife of Haji Muhammad, caste Sheikhin, 
resident of Shikarpur. I have hired this building 
on rent at the rate of Rs. 6 (rupees six per mensem), 
from the said proprietress for a period of eight 
months with effect from October 1, 1928, and have 
become liable for a sum of Rs. 480n account of 
the rent for the above period. It rests with the 
propristress whether or not to leb me remain in 
occupation after the expiry of the period.” 

lt would be difficult to say what further 
Haji Muhammad could have done in order 
to carry out his intention of completely 
divesting himself ofthe ownership and pos- 
session of these properties. As against all 
this documentary evidence, the learned 
Advocate for the appellant, has read out 
tous the evidence of Pir Baksh (Ex. 112), 
Fazul Ahmed (Ex. 113), Taki Khan 
(Ex. 115), Moulabuksh (Hx. 117) and a 
couple of lines from the evidence of Tikio- 
mal (Hix. 116). The witnesses make state- 
ments to the effect that deceased Haji 
Muhammad used to do zemindari work and 
used to manage the lands. Several of them 
were questioned with regard tothe name 
under which kabultyats and other do2zuments 
regarding the lands were written, but the 
witnesses show entire ignorance of such 
affairs. They knew of no gift. made by 
Haji Muhammad. None of these witnesses 
refers to any particular survey number and 
in view of the fact that Haji Muhammad 
had his own separate lands at least for some 
part of this period and was acting as the 
attorney or Mukhtiar of Mysammat Ghulam 
Aisha in respect of her lands; this evidence 
cannot be regarded as at all pertinent and 
is.entirely without any value. The learned 
. Judge was right in describing it as very 
vague. We therefore see no reason what- 
ever to differ from the learned Judge who 
held that deceased Haji Muhammad did 
have a bona fide intention to confer owner- 
ship upon Musammat Ghulam Aisha. and 
did part with the possession of the proper- 
ties in her favour. 

Coming next to the contention of the 
learned Advocate that the movable pro- 
perty shown in Sch. O and particularly the 
hundis of the value of Rs. 21,600 standing 
in the name of Musammat Ghulam Aisha and 
found from her house was actually the pro- 
party of deceased Haji Muhammad in the 
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hands of Musammat Ghulam Aisha as a 
benamidar, the learned Advocate for the 
appellant has not been able to point out to- 
us any facts or circumstances from which 
any such conclusion could be rightly drawn. 
The learned Advocate laid much stress on the 
statement of some of the plaintiffs witnesses 
that Musammat Ghulam Aisha was a very: 
poor woman, but this statement appears to 
usto be clearly false. We can see no 
reason to disbelieve the evidence of Musam- 
mat Ghulam Aisha herself that she had 
Rs. 10,000 to Rs. 15,000 of her own at the 
time of her second marriage to Haji Muham- 
mad in 1886 and she must have greatly. 
increased: her personal property after 1915. 
The evidence of witness Hassomal (Ex. 216) 
supported by the statement produced by’. 
him (Ex. 217) proves that Musammat 
Ghulam Aisha had extensive dealings in 
hundis, all done by herself in her own 
name. It is also well-settled law that 
before any transaction can be held to be 
benami, it must be clearly shown that it 
was not carried out for the benefit of the 
alleged benamidar but for the benefit or for 

the protection of the interest of the alleged 

true cwner, and in this case all the circum- 

stances point definitely to the contrary.’ 
The result is that we do not see any reason 

to interfere in auy mauner with the decree ° 
passed. Tais appeal is accordingly dis- 

missed with’ costs. 3 

8. Appeal dismissed. 
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mortgage decree varied in appeal—In the meantime pro- 
perty sold to third person tnezecution of final decree 
of trial Court—No stay order obtained —Sale whether 
invalid—If can be set aside — Confirmation or non- 
confirmation of sale whether matertal—Civil Proce- 
dure Code (Act V of 1908),0. XX1, r. 92 (2) Proviso 
— If relatestor, 92 (1)—Appeai—Parties—Appeal by 
decree-holder from orderin execuiton setling aside 
sale—Auction-purchaser given notice but not showing 
interest one wayor other and not made party— 
Whether necessary party. | | 
Merely because & decree bas been pot merely varied 
but reversed that does not entitle the Court to, set 
aside a sale to a third party. Where there ie an 
appeal from a preliminary decree and in the Appellate 
Oourt the preliminary decree is varied ‘so that the 
LA 
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final decree is different from that passed by the trial 

< Court, it is the final decree which carries into effect 
the preliminary decree as varied by the Appellate 
Court that is the effective final decree, But although 
this would cause the final decree of the trial Court 
under which the sale in execution to a third person 
took place, tomerge in the final decree of the Ap- 
pellate Court that fact, in the absence of any stay 
rendering it improper to proceed with the execution 
of the trial Oourt’s final decree, would not invalidate 
the sale as against the third party purchaser, though 
different considerations might apply where the 
decree-holder isthe purchaser, Such a sale cannot 
be set aside and thə more so when an application 
under O. XXI, r. 90, Civil Procedure Code, was made 
and dismissed. The confirmation or non-confirmation 
ofsale makes no difference Zain-ul-Abdin Khan v. 
Muhammad Asghar Ali Khan (1), Gajadhar Singh v. 
Kishen Jiwan Lal (4) and Shadi Lal v. Jagdamba 
Sahai (5), relied on. 


The proviso to r, 92 (2)O. XXI, Civil Procedure 
Code, does not relate to r. Y2 (1). 


Where a decree-holder prefers an appeal from the 
order in execution setting aside a sale and the auction- 
purchaser to whom a notice has been given does not 
show any interest one way or the other and the pur- 
pose of the appeal is to confirm the sale, it is unneces- 
sary tojoinhim as a party and the appeal does not 
fail ithe isnot so joined. Nitai Dutta v. Bishun Lall 
Sen (7), relied on. Haridas v. Mofatial (6), distin- 
guished. 

Mise. A. from the order of the Court of the 

‘Second Additional District Judge, Nagpur, 
dated April 23, 1936, in execution proceed- 
ings arising out of Civil Suit No. 218 of 1931, 
dated December 21, 1932. 

Mr. M. R. Bobde, for the Appellants. 

Mr. S. R. Mangrulkar, for the Respon- 
dent. 

Judgment,—This is an appeal from an 
order dated April 23, 1936, made in execu- 
tion ofa decree passed in a mortgage-suit. 
The order was made on an application, which 
sought to set aside a sale. The Court has 
set aside the sale for the reason that the 
sale was held in execution of a final decree 
passed by the trial Court following upon a 
preliminary decree which final decree was 
passed during the pendency of an appeal 
taken from tne preliminary decree which 
appeal was partly successful. The success 
consisted in the fact that whereas the 
original preliminary decree had been 
passed on the basis that both father and 
son were liable for the whole decretal 
debt, in appeal the quantum of liability was 
somewhat reduced but the son's liability 
was Very considerably reduced, the mortgage- 
debt of some Rs, 18,000 being, so far as the 
son's share wes concerned, reduced to 
Rs. 7,819 40 including costs which sum 
was held to be binding on the joint family, 
the balance of” Rs. 10,298-10 4 being found 
to be binding on the father alone. 

The purchaser at the Court auction was a 
third party. That third party auction- 
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Pirchaser is not a party to this appeal 
not having been joinel because on notice 
given the auction-purchaser'’s widow ande 
representative stated that she is not 
interested one way or another whether the 
sale be confirmed or set aside. The 
decree-holder asks forthe confirmation of 
the sale in order that he may receive the 
money. Tne judgment-debtor, a minor, 
opposes the confirmation becauss he hopes 
that now if there is a fresh sale, this 
property which was sold for Rg. 11,100, but 
which he thinks is worth Rs. 20,000, would 
fetch a better price. If seems to us that 
this matter is coaclu ied by Zain-ul-Abdin 
Khanv. Muhammad Asghar Ali Khan (1) 
because as tha Privy Council! pointed out a 
sale cannot be set aside even ifthe decree 
under which the sale took place in execu- 
tion is not merely varied but reversed. It 
is true that in that case the sale had been‘ 
confirmed but, in our opinion that makes no 
difference when it is borne in mind that 
under O. XXI, r. 92, this sale must be 
confirmed. That is to say, the Oourt is 
required to confirm a sale unless there is 
a successful application under rr. 89, 90 or 
9i of O. XXI. There has been an applica- 
tion madə in this case under r. 90 but that. 
application has been disallowed and in any 
case was an ineffective application because 
it was made by a person not a party. 
That isto say, the minor having had a 
guardian ad litem appointed the application 
was made not by his guardian ad litem but 
by his mother: Kisni v. Ghulajit Teli (2) 
and Bhagzlu v. Dharma (3), It is true that 
his mother much later and long after the 
time to make an application had passed got . 
the guardian ad litem removed and had 
„herself made guardian a1 litem but she 
was then out of timo and no fresh effective: 
application was made by her. We have 
great doubt whether jhe application she 
made was ah effective application at all. 
However, it was considered and it was 


e dismissed. Accordingly this is a cass where 


an application was made under r. 90 and’ 
disallowed. It follows directly in our 
opinion that under the provisions of 
O. XXI, r. 92 (1) the Court is bound to 
confirm the sale. Weare quite clear that 
the proviso to r.92 (2) does not relate to 
r. 92 (1). It is said, however, that the 
Court has power to refuse to confirma såle 
where the provisions of s. 144 are applicable 


(1) 10 A 166; 151 A 12; 5 Sar, 129 (P O). 

()1 NLRB 128, 

(3) 45 A 623; 75 Ind. Oas. 898; AI R 1924 All. 79; 21 
ALJ 591, Š 
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and itis said that bere the decree having 
been varied, the party who has suffered as 

consequence of any act done under 
the varied decree would be entitled to 
restitution. 

In our opinion, however, the Privy Council 
decision makes it plain that merely because 
a decree has been not merely Varied but 
reversed that does not entitle the Court to 
set aside a sale to a tbird party. But here 
all such difficulties verily disappear when 
the facts are considered. There is here no 
question of restitution. Here under the 
varied decree Rs. 7,819 4-0 is binding on the 
joint family. Consequently the sale of joint 
family property for Rs. 11,100 of which 
Rs. 5,550 would be allocable to the father’s 
share and Rs. 5,550 to the son’s share would be 
proper. Under the varied decree not only 
is Rs. 7,819-4-0 binding on the joint family 
but Rs. 10,29810-4 is binding on the 
father alone. It follows directly that in 
. addition to the property sold a great deal 
more could properly be sold so far as the 
father’s share is concerned, and a little 
more could be sold so far as the son’s share 
is concerned. 

It is very true that in this case the 
appeal was from the preliminary decree 
and it is also well-established that where 
there is an appeal from a preliminary 
decree and in the Appellate Uourt the 
Preliminary decree is varied so that the 
final decree is different from that passed 
by the trial Court it is the final decree 
which carries into effect the preliminary 
decree as Varied by the Appellate Court 
that is the effective final decree: 
Gajadhar Singh v. Kishan Jiwan Lal (4). 
But although this would cause the decree 
under which the sale tock place to merge in 


the final decree of the . Appellate Court ` 


that Tact, in the absence of any stay 
rendering itimproper to proceed with the 
execution of the trial OCourt’s‘tinal decree, 
would not invalidate the sale as against 


the third party purchaser, though different e 


considerations might apply where the 
decree-holder is the purchaser: Shadi Lal 
v. Jagdambe Sahai (5). ; 
Finally itis said that this appeal must 
fail because the auction purchaser has not 
been joined: Haridasv. Mofuilal (6). But 
in our opinion in this case after the auction- 
purchaser had Leen given notice and had 


(4) 39 A 641; 42 Ind. Cas, 93; A I R 1917 All. 163; 
15 A LJ 734 (8 B). 

(5) A IR 1931 All. 655; 133 Ind. Oas. 622; (1931) A L 
J 668; Ind Rul. (1931) ALL 734. 

(6).26 N L R 227 at p 129; 121 Ind. Oas. 658; AIR 
1930 Nag. 5; Ind. Rul, (1930) Nag, 114. ` 
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expressed no interest one way or another, 
it was entirely unnecessary to join him: 
Nitai Dutta v. Bishun Lal Sen (7). It 
would have been quite different were the 
purpose of the appeal to set aside the sale: 
Haridas v. Mofatlal (6). Haridas vV. 
Mofatlal (6) was a case where the purpose 
of the appeal was to set aside the sale and 
no notice was given to the auction- 
purchaser who was the person most likely 
to be affected and not unnaturally the 
Court held that in the absence of the 
person most concerned the appeal could not 
succeed, 

Hers notice has been given. The auction- 
purchaser has not shown any interest one 
way: or another and in any event the 
purpose of the appeal is to confirm the 
sale. Presumably a person when he bids 
at an auction wants to buy the property 
and, therefore, the appeal is helping on his 
interest rather than the reverse. In our 
opinion, accordingly, the appeal succeeds 


with costs and the sale must be con- 
firmed. 
8, Appeal succeeds. 


(7) 11 Pat. 504; 139 Ind. Oas. 810; A IR 1932 Pat’ 
255; 13 P L T 488: Ind. Rul. (1932) Pat. 254. 


BOMBAY HIGH COURT 
First Civil Appeals Nos. 17 and. 186 
of 1936 7 & 
March 17, 1938 
BROOMFIELD AND MAOKLIN, JJ. 
PARVATIBAL HARIVALLABHDAS VANI 
— PLAINTIFF—AP2ELLANT 


VETSUS 
VINAYAK BALVANT JANGAM 


AND OTHBRS— DEFENDANTS—RESPON DENTS 

Contract Act (IX of 1872), ss. 126, 133, 135, 139 — 
Surety bond given to Court—Although ss. 133, 135 
and 139, do notin terms apply, principles under- 
lying them can be applied—Principal and surety— 
Case not governed by Contract Act—General prin- 
ciples of law of suretyship can be applied—Dis- 
charge of surety—Surety during pendency of suit— 
Suit decreed—fresh sureties during appeal—-Old sure- 
ties if discharged. 

Having regard to the definitions in s. 126, Con- 
tract Act, it is clear that ss. 133, 135 and 19, can- 
not apply in terms to a transaction where the 
surety bond is given to the Oourt, and there is no 
“creditor” within the meaning of s. 126. But 
though they donot apply in terma and though the’ 
question whether a surety is discharged from the 
undertaking he gives tothe Oourt depends on the 
construction of the surety bond it does not 
follow that the principles underlying these provi- 
Sions should not be applied mutatis mutandis. 
Madanlal Motilal v. Radhakishen Laxminaratn (1), 
Appunni Nair v. Isack Mackadan (2), Mahomed Ait 
dbrahimzt v. Lakshmibai (4), Nareeng Mahion v, 
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Nirpaét Singh (5) and Muhammad Yusuf v. Ram 
Gobinda Ojha (6), referred to. [p. 261, col, 1] 

The general principles underlying the law of 
suretyship (and in particular the principle that the 
rights of a surety are not to be interfered with 
without his consent) may be applied and ought to 
be applied even though the provisions of the Con- 
_ tract Act, do not govern thecase, [p 261, col. 2.] 

During the pendency of a suit against the prin- 
cipal debtor, the sureties executed the surety bonds. 
A decree was passed and the decree-holder took 
out execution proceedings. The judgment-debtor 
" preferred an appeal and the execution was stayed 
on offering fresh sureties for the decretal amount, 
The question arose as to whether the old sureties 
were discharged by acceptance of the new sureties 
in appeal: 

_ Held, that this wasa case in which the Court 
itself was responsible for substituting new sureties 
and although if was not for the former sureties to 
allege and prove that they were materially pre- 
judiced, yet in fact they were so prejudiced and 
the former sureties were, therefore, discharged. 
Keshavlal v. Pratapsingh (8), followed. 

cF- O. As, from the decision of the First 

“ass Sub-Judge, Thana, in Darkhast 
No. 280 of 1935. 

Mr. P.V.Kane, for the Appellant. 

Mr. D. A. Tulzapurkar, for the Respon- 
dents.. 

_ Broomfield, J—The facts in these 
two appeals are as follows: On July 28, 

1920 the appellant Parvatibai purchased 
for Rs. 65,000 certain immovable pro- 
perties from one Martand Narayan. The 
latter alleged that the transaction was a 
mortgage and nut a sale. Parvatibai had 
to bring a Suit No. 249 of 1927, for posses- 
sion with mesne profits. Pending the suit 
she applied for the appointment of a 
Receiver. The defendant agreed to give 
security for the profits for the year 1927-28, 
and one Mohite was offered and accepted 
as surety for the amount of Rs. 4,851 
which was agreed upon as the amount of 
mesne profits for that year on October 20, 
1927. The form of the bond taken from 
him provided: 

“Therefore, I, Ganpat Narayan Mohite, stand 
gurety for the above-named Martand Narayan Indulkar 
and make an agreement for myself and my heirs 
by this document with the Oourt that the defen- 
dant will satisfy the decree or order that may be 
passed against the defendant in favour of the 
plaintiff, and that if he fails to do so and if the 
Court so orders, I shall personally pay Rs. 4,851 as 
ae Oourt may order or my heirs or executors will 

0 £0, 

For the mesne profits for the following 
year 1928-29 one Babaji Sambhaji Jangam 
wis offered and accepted as surety for 
Rs. 5,000. On November 8, 1928, he 
executed a surety bond in favour of the 
Court in essentially similar terms. 


The suit was decreed io favour of the 
plaintif on March 6, 192%. On April 16, 


1929, the plaintiff fled darkhast No. 108 
of 1929 against toe defendant Martand 
for possession, mesne profits and costs., 
In this darkhast she o>tained possession 
of all the immovable properties except one 
house, but n>) part of the mesne profits 
was recovered. On July 15, 1929, she filed 
darkhast No. 192 of 1929 against Martand 
and the two sureties Mohite and Jangam, 
for recovery of the amonnts mentioned in 
the two surety bonds. Then in July 1929, 
the defendant filed an appeal in this Court 
(First Appeal No. 222 of 1929) in which 
he challenned the decree of the trial Court 
so far as it awarded possession, that is 
to say, the appeal was simply on the 
question whether the transaction was a 
mortgage or a sale and dia not relate to - 
the award of mesne profits. On July 19, 
1929, the defendant applied for stay of 
darkhast No. 108 of 1929. The High Court 
granted.a Rule and interim stay on the 
usual terms leaving the question of security 
to the trial Court. The plaintiff then made 
an application in that Oourt in which she 
mentioned that her darkhast to recover the 
mesne profits was pending, that if the 
darkhast were to be stopped altogether 
Rs. 15,300 would ba due from the defen- 
dant, that, therefore, the Court should 
take proper and solvent surety for 
Rs. 16,000 and that if the defendant failed 
to furnish this, the darkhast matter should 
be proceeded with, This application is 
Ex. #2 in First Appeal No. 186. In his 
Teply to this application (Ex. 21) the defen- 
dant requested that as regards the mesne 
profits, the same sureties should be taken as 
before. He suggested that a statement 
should be taken from them as to their 
willingness to furnish a fresh surety 
bond agreeing to.pay such mount, as 
might be ordered to be paid by the 
High Court, and suggesting further that 
if the Court did not deem it proper to 
continue those sureties, a notice should be 
assued to them. It does ngt appear that 
any notice was issued, but on August 6, 
1929, one Khan Saheb Dinshaw Adarji 
Wadia was appointed surety for the sum 
of Rs. 9,800, that is the total amount of 
mesne profits for which the two previous 
sureties were liable. The record does not 
show why the defendant offered a new 
surety in place of the” former two sureties. 
The surety bond entered into by Wadia, 
which is Ex. 10 in First Appeal No. 186, 
recited: 


“The defendant Martand Narayan Indulkar will 
abide by the final decree or order that might be 
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passed in the said matter, If he fails to do so, 


1 and my heirs will pay Rs. 9,800, if the Court 
passes orders to that effect.” 


«Thereafter the High Oaurt made the 
Rule absolute as regards the immovable 
property but discharged it in other respects. 
The result of this was of course that 
there was nothing to prevent the plaintiff 
from proceeding with the darkhasts for 
the recovery of mesne profits. Nevertheless 
both the darkhasts, No. 108 in which the 
application for stay had been made, and 
the other darkhast No. 192 which was the 
one against the defendants and the sureties, 
were kept pending. The order passed by 
the Court, which was repeated frem time 
to time, was simply that the cases were 
adjourned pending the disposal of the 
appeal in the Court. On November 23, 
1934 the appeal in the High Court was 
decided and the decree of the trial Court 
was confirmed. After this the plaintiff 
applied that as the surely Jangam was 
dead, his name should be struck off in 
darkhast No. 192, and this was done on 
April 11, 1935. Darkhast No. 108 was struck 
off as disposed of on August 27, 1935, on the 
plaintiff's statement that the judgment-debtor 
had no movable property. Then on 
September 18, 1935, darkhast No. 280 of 
1935 was filed against the five sons of the 
deceased surety Jangam for attachment 
and sale of the immovable property of their 
father, and this darkhast and darkhast 
No. 192 were then proceded with. The 
surety Mohite andthe heirs of the surety 
Jangam objected that they were discharged 
owing to Wadia having been taken as a 
new surety in their places. 


The trial Court has upheld this contention, 
the reasons given by the learned Subordi- 
nate Judges being that no notice had been’ 
given to the old sureties at the time of taking 
security from Wadia and that the effect 
of making Wadia a8urety in the stay appli- 
cation was that time had been given to the 


judgment-debtor, and there was a new e 


contract and novatio under s. 135, Contract 
Act. The learned Judge only refers to 
s. 135 but apparently ne had in mind 
s. 133 also. First Appeal No. 170 of 1936 
is the appeal in darkhast No. 200 of 1935. 
First Appeal No. 186 of 1936 arises from 
darkhast No. 129 of 1929. The substance 
of. the “argument of *the learned Advocate 
for the -appellant-decree-holder is that the 
provisions of the Contract Act do not apply 
in the case of surety bonds given to the 


Court and that in any case the provisions - 


of the Contract Act relied upon by the 
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trial Judge have no application to the 
facts of the present case, Chapter VIII, 
Contract Act, deals with “Indemnity and 
Section 126 is a defining 
section which says: 

“A ‘contract of guarantee’ is a contract to perform 
the promise, or discharge the liability, of a third 
person in case of his default. The person who 
gives the guarantee is called the ‘surety’; the person 
in respect of whose default the gurantee is given is 
called the ‘principal debtor, and the person to 
whom the guarantee is given is called the ‘creditor’.” 

Secticn 133 says: 

“Any variance, made without the gsurety’s consent, 
in the terms of the contract between the principal 
debtor and the creditor, discharges the surety as to 
transactions subsequent to the variance.” 

Section 135 provides: < 

“A contract between the creditor and the principal 
debtor, by which the creditor makes a composition 
with, or promises, to give time to, or not to sue, 
the principal debtor, discharges the surety, unless 
the surety assents to such contract.” 

Reference was also made in the course 
of argument to s. 139 which provides as 
follows: 

“If the creditor does any act which is inconsistent 
with the rights of the surety, or omits to do any 
act which his duty to the surety requires him to do, 
and the eventual remedy of the surety himself 
against the principal debtor is thereby impaired, 
the surety is discharged.” 


It has been held in Madanlal Motilal v 
Radhakisan Laxminarain (1) that these 
provisions of the Contract Act have no 
application to a surety bond taken by the 
Court. The material portion of the judg- 
ment is at p. 263* : 

“The contention that the provisions of Chap. VIII, . 
Contract Act, or the principle underlying them 
govern the obligation which a surety incurs by 
giving a bond tothe Court under the Oode of Civil - 
Procedure, when the Oourt itself is not concerned 
with the alteration of the terms of the surety bond, 
appears to us prima facte untenable. The obliga- 
tion, which a surety incurs under the bond which 
he gives to the Uourt, is excluded from the definition 
of a ‘contract of guarantee’ as contained in s. 129,- 
Contract Act..... 

Under the Act a contract of guarantee is a 
tripartite agreement between the ‘surety’ the 
‘principal debtor’ and the ‘credrtor.’ No such 
tripartite contractual obligation is created be- 
tween the parties to the suit and the surety when: 
the latter gives a surety bond to the Vourt under 
the Oode of Oivil Procedure. By no stretch of 
imagination could the Court be called a ‘creditor’ 
in whose favour the surety executes the. bond. 
incurring the obligation which the Court is em- 
powered to enforce summarily by way of execution 
under s. 145, Oivil Procedure Uode. It, therefore, 
follows that the provisions of ss. 133 to 139, Contragt - 
Act, cannot be made applicable to the bond given 
by a surety to the Court.” 


Reference was made to Appunnt Nair v. 


(1) A I R 1935 Nag, 258; 160 Ind. Cas. 236;8 R 
N 163; 31 N L R 83 Sup, 





“Page of A. I. R. 1935 Nag.—[Eg.] 
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. Isack Mackadan (2) where Seshagiri 
Ayyar, J. says at p. 277*: 


“.... Section 135, Contract Act, contemplates 
‘contractual obligation between the parties. Under 


the Code of Civil Procedure, the bond is given to 
the Court and any infringement of the terms of 
the bond is a violation of the obligations to the 
Court, and, therefore, the agreement between the 
parties which resulted in a compromise decree has 

ae a effect of discharging his liabiilty to the 
ourt. 


This latter case has bsen approved in Haji 
Ahmad v. Maruti Ravji Bhongie (3), where it 
was held that the question whether a 
surety is discharged by reason of a com- 
Promise of a suit depends upon the con- 
struction of the surety bond, and if the 
terms of the bond do not exclude the com- 
promise, then the surety is not discharged. 
Ifs. 135, Contract Act, applied in such a 
case, it would seem that the surety must 
be discharged unless it appeared from the 
surety bond or otherwise that he had 
assénted to the compromise. Having regard 
to the definitions ins. 126, Oontract Act, 
it is clear in my opinion that ss. 133, 135 
and 139 cannot apply in terms to a transac- 
tion of this kind, where the bond is given 
to the Court, and there is no “creditor” 
within the meaning of s. 126. But though 
they donot apply in terms and though the 
question whether a surety is discharged from 
the undertaking he gives to the Oourt 
depends on the construction of the surety 
bond, it does not follow that the principles 
underlying these provisions should not be 
applied mutatis mutandis. 

The learned Advocate for the respondents 
referred us to three cases: Mahomed Ali v. 
Lakshmibai (4), Narsingh Mahton v. Nirpat 
Singh (5) and Muhammad Yusaf v. Ram 
Gobinda Ojha (6). Tnese were all cases in 
which sureties who had given bonds to the 
Court were held to be discharged by a 
compromise of the litigation. In the first 
of these cases Sir Norman Kemp, Actg. O. J. 
left open the question whether s 135, 
Contract Act, applies to the case of a bond 
passed to the Oourt or not. He said that 
he saw no reason why the equitable 


panei ka AN s. 133 should not ba 
Ricoh 4 : nd. Cas 367: A[ R 1920 Mad 
ae 4 eae 435; 10 L W 533. i 
(5) 55 B 97; 128 Ind. Cas. %03; AI R 1931 Bom. 
55; 32 Bom. L R 1394; Ind. Ral (1931) Bom. 


119. 
* (4) 31 Bom. L'R 1442; 124 Ind. Oas, 227; AI R 
isi Bom. 122; 54 B 118; Ind. Rul. (1930) Bom. 


9. 

(5) 11 Pat. 590; 140 Ind. Cas. 534: A I R19 
313; Ind. Rul. (1933) Pat, 8. sui 
O 55 O 91; 109 Ind. Cas. 538° A I R 1928 Oal 


*Page of 43 Miia] oM 


. ÞARVATIBAI V, VINAYAK BALVANT (BOM.). 


261 


applied in such a case. All the three 
cases were really decided on the construction 
of the surety bonds. It was ‘held that the 
terms of the bonds showed that a com- 
promise of the disputes was not in the 
contemplation cf the parties, that security 
had been given on the understanding that 
the matter was to be decided by the Court 
itself and not by a composition, and on 
that ground the sureties were held to be 
discharged. 

As has frequently been pointed out, the 
Contract Act is not exhaustive. The general 
principles underlying the law of suretyship 
(and in particular the principle that the 
rights of a surety are not to be interfered 
with without his consent) may be applied 
avd ought to be applied even though the 
provisions of the Contract Act do not 
govern the case. In the Nagpur case to 
which reference has been made, it is pointed 
out that the liability of the surety may be 
determined by the Court if it has itself 
been responsible for a change in the situa- 
tion which materially affects the terms of 
the surety bond. It appears to me that 
that is what happened in the present case. 
To recapitulate the material facts, theré 
was no appeal against the decree so far as 
it awarded mesne profits, and aftér the 
interim stay order was discharged in July, 
1930, there was nothing whatever to pre- 
vent the plaintiff from proceeding with the 
darkhast against the sureties. Mr. Kane 
says that the plaintiff was not responsible 
for the fact that the execution proceedings 
were kept pending until the decision of the 
appeal; according to him the Court was 
responsible. But that only makes his posi- 
tion worse. There was a delay of about six 
years which was quite unnecessary there 


“having been no stay and thesappeal not 


relating to the matter of the darkhust at 
all. Whether the Court misunderstood the 
Position, or whatever tie reason may have 
been, the effect of the orders passed from 
time to time was evidently 4o give time to 
the jadgmeni-debtor. In “Jagjivandas v. 
King; Hamilton & Co. (7) Beaumont, C. J. 
said (p. 715*): 

“The general principle is that the rights of a 
surety are not to be interfered with without his 
consent, and it has ulways been held that giving 
time to the principal debtor does prejudice the 
rights of the surety by preventing him from 
paying off the creditor* and then enforcing the 
aeons original rights against the principal 
ebtor.” 

(7) 38 Bom. L R 709; 134 Ind. Oas. 545; ATI R 
rhe Bom. 337; 55 B 677; Ind. Rul, (1931) Bom 
48). 


~*Page of 33 Bom, L. Rd] TT 
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Ibis urged by the learned Advocate for 
the appellant that the sureties might have 
objected tothe proceedings being held up 
“in this way and might have applied for 
their being discharged, or might have paid 
off the debt and taken proceedings against 
the judgment-debtor themselves. But in 
this connection it isto be borne in mind 
that the proceedings in the stay application, 
to which I have referred, must almost 
certainly have misled the original sureties 
and led them to suppose that a new surety 
Wadia had been substituted for them, that 
the darkhast proceedings thereafter no 
longer concerned them, and that therefore 
it was not necessary for them to take any 
steps. The fact that there was not legally 
any substitution of Wadia for the former 
sureties does not affect the question. It 
has also been contended that the act of the 
Court and delay due tothe Court's action 
should be deemed to be within the con- 
templation of the parties and sureties. But 
it would be unreasonable I think to hold 
that interference with the ordinary course 
of litigation by an order adjourning pro- 
ceedings for a period of six years without 
` any justification whatever can have been 
contemplated as a risk which the sureties 
undertook to face when they executed the 
surety bonds. It seems tome, therefore, that 
this certainly is acase in which the Court 
was itself responsible for a change in the 
situation which materially affected the 
position of the former . sureties under the 
terms of their surety bonds. Even accord: 
ing to the principles laid down in the 
Nagpur case, on which the learned Advo- 
cate for the appellant relied, therefore, it 
seemsthat the order of the trial Court is 
Tight. It has been held in Keshavlal v. 
Pratapsing (8) that: i : 

“If there is a substantial alteration in a contract 
by the principal, without the consent of the 
surety, even if there þe no extra prejudice to the 
surety which can be shown to “exist, the surety 
will be discharged, because the Court will not go 
into the question whether there has been any, 
actual prejudicesor not. The surety is to be the 


judge whether he will continue to remain liable 
on the new contract or not.” 


On the same principle the respcndents 
are not bound to prove that they have 
actually been prejudiced. But there is little 
doubt that they have been, because the 
record of the case shows that on August 27, 
1935, the proceedings against the judg- 
ment-debtor himself were abandoned on 
the ground that he had no movable prop- 
__ (8) 34 Bom. L R 167; 137 Ind. Cas. 564: AI R 
Ne Bem. 168; £6 B10]; Ind. Rul (932) Bom 
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erty. I hold, therefore, that no good ground. 
have been shown for interfering’ with 
the decision of the lower Court, and the 
appeals must be dismissed with costs, 


Macklin, J.—I agree. 
S. Appeals dismissed. 


" 
en ap aana 


LAHORE HIGH COURT 
Second Civil Appeal No. 687 of 1937 
November 22, 1937 
Buips, J. 
PARTAP SINGH—Drrenpant— 
APPELLANT 
VETSUS 
GANESH DAS BHATIA-—Piatntirr— 
RESPONDENT 

Evidence Act (I of 181729), 8. 85—Khasra pamaish, if 
admissible—Easement—Additional burden separable 
from original burden—Easement held not altogether 
extinguished, 

Khasra pamaish is a document prepared under the 
orders of the Government and it should be held to 
be relevant undere. 35, Evidence Act, and admissible 
though the weight to be attached to it is a different 
matter. Kartar Singh v. Mehr Nishan (2), explain- 


ed. 

Where the additional burden which is imposed ona 
servient tenement is separable from the original burden, 
the imposing of additional burden does not altogether 
extinguish the easement. Rameshwar Dayal v. 
Maharaj Charan (3), relied on, 


S. O. A. from the decree of the Additional 
nite Judge, Rawalpindi, dated April 1, 
1937. 

Mr. Shamair Chand, for the Appellant. 

Mr. J. L. Kapur, for the Respondent. 

Judgment.—The plaintiff sued in this 
case for a permanent injunction against the 
defendant restraining him from discharging 
the water from his roof and a latrine 
therecn totheroof of the plaintiff. The 
trial Court granted the jinjunetion with 
respect tothe waterfrom the latrine cnly, 
holding that the right of easement claimed 
by the defendant had been established with 
respect to the ordinary water from the 
roof. Both parties appealed to the District 
Judge and he decreed tLe suit in full on 
the ground that the discharge of water 
from the latrine was an additional 
burden imposed by the defendant and the 
effect of this additional burden was to 
extinguish the right of easement altogether. 
In support of this view he relied on 
Keshri Sahay Singh v. Hitnarayan Singh 
‘1), From this decision the defendant 
Partab Singh has preferred a second 
appeal. = 

The finding of the learned District Judge 
that the right oft easement was established 


(1) AIR 1920Pat. 689; 58 Ind. Qas. 967, 
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with respect tothe discharge of ordinary 
water from the roof of the defendantis one 
of fact and cannot be challenged in second 
appeal. The learned Counsel fcr the 
plaintiff-respondent argued that the finding 
was based on inadmissible evidenze in the 
shape of a copy ofkhasra pamaish. No 
objection to the admission of this document, 
however, appears to have been taken in 
the Oourts below. Itis a document prepared 
under the orders of the Government and 
the right of easement on which the defen- 
dant relied was specitically mentioned in a 
column provided in thedocument. I donot, 
therefore, see why it should not be held 
to be relevant under s. 35, Evidence Act. 
The learned Counsel referred to Kartar 
Singh v. Mehr Nishan (2), in which it 
was held that there was no presumption 
of correctness attaching to the khasra 
pamaish but that is not the point which 
needs consideration in the present case. 
The document was admitted in the Court 
below withcut any Objection and the 
only question which reqnires consideration 
is whether it is legally admissible or not. 
The weight to be attached to the document 
is a different matter. In my opinion 
the document was relevant unders. 35, 
Evidence Act, 

The next point urged on behalf of the 
appellant wasthat the question of the 
effect of the imposition of an additional 
burden in the shape of discharge of water 
from the latrine was not allowed by the 
learned District Judge to be argued when 
the appeal was heard and he was, therefore, 
not justified in relying on this point in his 
Judgment. An affidavit in support of this 
argument made by the Counsel who 
argued the case before the learned District 
Judge was produced. No counter- 
affidavit was produced on behalf of the 
respondent, although he had sufficient 
time for the purpose. I also find that an 
application with respect to this very point 
was made to the learned District Judge 
soon after the decision of the appeal. It 
was Placed by. him on the record without 
any remarks. I, therefore, assume for the 
purpcse of this appeal that the point was 
not allowed to be argued at the hearing 
by the learned District Judge. He was, 
therefore, not justified ine relying on this 
point and decreeing the plaintiff's claim 
in full, Moreover, the view taken by the 
learned Distriét Judge dces not appear 
to me to be sustainable in law. The 


(2) 16 L 313; 155 Ind. Cas. 1064; A I R 1934 Lah. 
865; 37 P L R592; 7 R L826. R 1934 Lah 
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additional burden was in this case 
separable from the original burden and 
there is no reason why the right of eases 
ment should not have been upheld at least 
with respect to the discharge of ordinary 
water: see Rameshwar Dayal v. Maharaj 
Charan (3). 

Lastly, it was urged that there was no- 
specific issue with respect to the. 
discharge of water from the latrine and 
herein the defendant-appellant was misled. 
The issue framed inthe case was: “Has 
the defendant a right of easement as 
claimed ?” A reference to the plaint shows 
that the plaintiff distinctly claimed an 
injunction both with respect to the 
ordinary water and the waler from latrine, 
and the wording of the issue was wide 
enough to cover both. The parties were 
apparently cognizant of this fact and the 
defendant led some evidence which related 
Specifically to the discharge of water 
from the latrine. It cannot, therefore, he 
said that he was misled or prejudiced. 
1 therefore, accept the appeal only to the 
extentof setting aside the decree of the 
learned District Judge restoring that of 
the trialOourt. The plaintiff will get half 
his costs throug zout. 


D. Appeal partly accepted. 
(3) A I R1922 All, 28; 65 Ind. Oas. 643; 44 A 343; 20 
A L J 202. 
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CALCUTTA HIGH COURT 
Civil Rule No. 21 of 1937 
June 16, 1938 
M. O. Guossz, J. 
SISHU MOHAN KOYAL AND otuges— 
DERANDANTS— PBTITIONB8S 
versus 


"RAJENDRA NATH SARKAR AND OTHERS — 


DEFENDANTS —Oppositse Party 

Bengal Tenancy Act (VI{I of 1885), a. 3(17) as 
amended in 1928 —Agreement by bargadar to cultivate 
land and pay half produceto landlord—Suit by land- 
lord for produce for period subsequent to 1929— 
Amended s. 3 (17) if applies— Sux if can be tried by 
Smali Cause Court. 

The question whether a bargadar in a particular 
case isa tenant or not isa question to be decided upon 
the facts ofthat case. Shoma Mehta v. Rajani Biswas 
(D, Kade Mandalv. Akadali Molla (2), Lalji Pandey 
v, Barhamdeo Pandey (3), Sheikh Pokhan v, Rajani 
Kamal Chakravarty (4) and Suresh Chandra v. 
Mohendra Chandra De (5), referred to. 

The lands in suit formerly belonged to the defen- 
dants.- In theyear 1923 the defendants and their co- 
sharers transferred their raiyati interest to the 
plaintifs and obtained from thema barga kabuliat 
by which they were allowed to cultivatethe land for 

ne year on condition that half of the produce grown 
would be made over to the plaintifis.” After the end 
of the year the defendant had been allowed to hold 
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onthe same terms. The suit was brought by the 
plaintiff for bhag rent for three years, 1933 to 1935 : 

Held, that having regard tothe factsof the case 
there was nodoubt that the defendants were bound 
By the amendments made in s.3(17), Bengal Tenancy 
Act, in 1929, andthe defendants were not therefore 
tenants of the plaintiff and the Smail Cause Court 
therefore had jurisdiction to entertain the suit. 
Suresh Chandra v. Mohendra Chandra De (5), ex- 
plained and distinguished. Digambar Paul v., 
Tufaeuddi Ijaradar (8), relied on. 


C. Rule from an order of the Additional 
See udge, Khulna, dated September 4, 

36. 

Mr. Gopendra Nath Das and Mr. Sumbhu 
Nath Banerjee for Mr. Kshetra Mohan 
Chatterjee, for the Petitioners. 

Messrs. Jogesh Chandra Roy and Biswa- 
nath Naskar, for the Opposite Party. 

Mr. Surajit Chandra Lahiri, for 
Deputy Registrar. 

Order.—This is an application under 
8. 20, Provincial Small Cause Courts Act, by 
the defendants against whom a decree for 
Rs. 383 odd has been obtained by the 
opposite parties on the ground that the 
defendants are bargadars cultivating the 
lands from the plaintiffs on a contract that 
they would pay half the produce to :he 
plaintiffs, but that they failed to pay the 
same. The suit was for bhag rent for three 
years, 1340 to 1342 B. S. corresponding to 
1933 to 1935. Four issues were raised in 
the lower Court which decided all of them 
in favour of the plaintiffs and decreed the 
suit. In this Court the learned Advocate 
has argued the point that the Oourt of 
Smal] Causes had no jurisdiction to enter- 
tain the suit inasmuch as the defendants 
though bargadars really had some interest 
in the land and, as such, they were tenants 
and this was a rent suit which the Oourt 
below had no jurisdiction to try. 


the 


The facts of the case are that the lands: $ 


in suit, which are over ‘66 bighas in area 
appertaining to Khatian Nos. 23] and 212, 
formerly belonged «to the defendants, that 
in the year 1923 the defendants and their 
co sharers transferred their raiyati interest 
to- the plaintiffs and obtained from them a 
barga kabuliat Ex. 1 by which they were 
allowed to cultivate the land for one year 
on condition that half of the produce 
grown would be made over to the plaintiffs. 
After the end of the year the defendants 
have been allowed to hold on the same 
terms. The question is whether on these 
facts the defendants are to be consis 
dered tenants of the plaintiffs. The learned 
Subordinate Judge considered, on perusing 
the registed kabuliat Ex. 1 and also having 
regard tothe amendments made in 1928 to 
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s 3 (17), Bengal Tenancy Act, that the 
defendants were not tenants and hal” no 
interest in the land and therefore the 
Court had jurisdiction to try. the suit. 
The registered kabuliathas been read in 
this Court. It is clearly stated that it is 
a barga kubuliat fur the period of one 
year and the defendants agreed to culti- 
vate the lands and pay half the produce 
to the plaintiffs and, in default of payment 
of the produce agreed, to pay their 
money value to the plaintiffs. There is a 
clause towards the end of the kabuliat to 
say that atthe end of the year the ten- 
ants will give up the lands to the land- 
lord and will have no further rights there- 
in. It is urged that the clause makes 
the defendants tenants on the lands. 

Various reported decisions were cited in 
this Oourt nanely, Shoma Mehta v. Rajani 
Biswas (1), Kade Mandal v Ahadali Molla 
(2;, Lalji Pantay v. Barhamdeo Panday (3) 
Sheikh Pokhan v. Rajani Kamal Chakra- 
varty (4), and Suresh Chandra v. Mohendra 
Chandra (5). Upon considering the 
principles on which the above cases were 
decided, it is clear that the question 
whether a bargadar in a particular case is 
a tenant or not is a question to be decided 
upon the facts of that case. Upon the 
facis of this case the learned Subordinate 
Judge has decided that the defendants are 
not tenants. Upon a consideration of the 
facts, Lam of opinion that decision of the 
Court below is not wrong. A good deal of 
argument was made in this Court whether 
s. 3 (17) as amended in 19238. does apply to 
the facts of this case. That clause defining 
a tenant states: 

“That a bargadar who cultivates land on condition 
of delivering a share of the produceto the Isndlord 
is not 8 tenant unless the landlord has expressly 


admitted him in a document as a tenant, or unless 
be has been declared by a Civil Court to be a tenant.” 


Nowif that amendment applies in this 
case, then it is clear that the defendants 
as bargadars are not tenants, for they 
have not beenadmitted by the landlords 
in any document to be their tenants and 
they have not been held by any Oivil 
Court to be tenants. It is urged that as 
the defendants were barga lars from 1923, 
and the amendment came into effect in 
February 1929, their rights as bargadars 
could not be affeated by the amendment of 

(D110 WN53. 

(2) 14 O W N 629; 6 Ind. Cas, 594. 

(3) 16 C W N 89; 13 Ind. Oas. 29. |, 

Aw 23 O W N 614; 50 Ind. Cas. 285; A IR 1916 Oal 
2 


(5) 31 O W N 845; 129 Ind. Oas, 859; A I R 1931 Oal, 
91; Ind. Rul. (1931) Oal. 299, “ 
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1929. For this argument much reliance was 
placed on the case in Suresh Chandra v. 
Mohendra Chandra (5). In that case a 
suit was instituted in the Small Causé 
Court in 1929 for the price of a certain 
share of the produce in respect of the 
years 1926 to 1928 on the allegation that 
they were labourers. The defence inter 
alia wasthat they were!raiyats in respect 
of the suit lands and the suit was not 
maintainable in a Small Cause Court. It 
appeared that they were recorded as 
raiyats in the settlement Record of Rights. 
The Subordinate Judge held that accord- 
ing tothe old Act he would hcld the 
defendants to be ratyats, but as he 
thought that the amendments of 1929 
' might apply, he made a reference under 
O. XLVI, Civil Procedure Olde. It was 
held in the circumstances that the defen- 
dants were not affected by the amend- 
mente of 1929. In that case the suit was 
for a period before the amendment. In the 
‘present case the suit was for a period 
‘after the amendment. The other side 
cited the case in Digambar Paul v. Tufa- 
zuddi Ijaradar (6), and urged that fora 
period after the amendment of 1929 the 
amendment will apply. Further, it is 
urged on behalf of the opposite parties that 
the amendment being of a declaratory 
nature, it will apply to the facts of this 
case. They quoted the case of Mukerjee, 
in K. C. Mukerjee v. Ramratan Kuer (7). 
Having regard to the facts of ihis case 
there is no doubt that the defendants are 
bound by the amendments made in a. 3 
(17), Bengal Tenancy Act, in 1929. The 
Rule is accordingly discharged with costs; 
hearing fee two gold mohurs. 

8. Rule discharged. 
(6) 37 O W N 1033; 149 Ind. Cas. 27; A I R 1934 Cal. 
80; 58 O LJ 76; 60 C1438: 6 RO 546. 

(7) 681A 47; 160 Ind. Cas. 105;A I R 1936 P C49; 
15 Pat. 268; 1936 O W N 69; 1988 AL R 10!;8 RPO 
142; 40 O W N 263; 17 P L T 25; (1936) M WN 35; 


2 BR 225;70ML J 105; 62 OL J 419; 43 L W 336; 
| 1936 OL R 69 (P O). ~ 


MADRAS HIGH COURT 
Letters Patent Appeal No. 109 of 1936 
December 7, 1937 
VENKATASUBBA Rao AND ABDUR RAHAMAN, JJ. 
* GOGINENI BAPAYY A— APPELLANT 


VETSuUS 
GOGINEN I RAMAKRISHNAYYA 
4 AND OTHERS— RESPONDENTS 
Registration—Document relating to partition, when 
‘requires registration—Partition lasts recording results 
ef already completed” partition — Whether require 
| d É 
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registration — Civil Procedure Code (Act V of 1908), 
s. 100—Considered judgment of trial Court—Appel- 
late Court while reversing it, failing to consider 
material piece of evidence militating against its own 
view—Finding of such Court should not be accepted @s 
finding of fact. 

To see whether a document relating to partition 
requires registration the test to apply is, whether 
the document forms an essential partof the process 
of dividing the property, or, whether there is ground 
to suppose that the partition had already taken place 
and became complete when the document was executed. 
The question really is, is there sufficient disassocia- 
tion of the transaction from the document? The 
matter does not turn upon the interval of time, 
although where the interval is long, the disassociation 


. may be more readily inferred. 


Where certain partition lists were prepared witha 
view to fix the parties to the division so far made and 
prevent them from going back on it and the parties 
had already divided the property in shares : 

Held, that before the partition lists came into exis- 
tence, there was alreadya completed partition. > The 
lists did not therefore require registration. Subba 
Rao v, Mahalakshmiamma (4), relied on. 

Ifan Appellate Court, while reversing a well-con- 
sidered judgment of the trial Judge, fails to advert to, 
or in any way indicate that it has considered a most 
material piece of evidence which militates against its 
own view, the finding of such Court is not to be 
accepted as an unassailable final finding of fact. 


L. P. A. against the judgmsnt of Mr. 
Justice Burn, dated Nuvember 24, 1936. 

Mr. P. Sotyanarayana Rao, for the Ap- 
pellant. 

Messrs. V. Govindarajachari 
Lakshmayya, for the Respondents. 

Venkatasubba Rao, J. The question 
to be decided in this appeal is, whether 
or not there was a completed partition 
between the plaintif and his brothers, 
the defendants. If the plaintiff's allegation 
that there was a partition is found to be 
true, he will be entitled to the injunction 
claimed; otherwise not. The only defend- 
ant who denied the partiticn, is defend- 
ant No. 1, who was the manager of the 
family. Atthe trial, two documents were 
filed, described as partition fists (Exs. E 
and E-l). Exhibit E relates to the lands 
owned by the family and sets out the items 
that fell to the share of each member. 
Ex. l is a sketch of the houses and simi- 
larly describes which items were allotted 
to which member. There are some subsi- 
diary conditions appended as to the mode 
of enjoyment. The partition set up in the 
plaint was an oral partition and defendant 
No 1 boldly denied that there was in fact 
any partition ever effected. The pl :intiff 
was then obliged,to produce the lists 
(Exs. E. and E-l) as evidence of the fact 
that there was, independent of tbese lists, 
a completed partition. Both the Courts 
below as well as Burn, J. who heard the 
second appeal, were of the-opinion that 


and A. 
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notwithstanding Exs. E and E-1 were 
unregistered, they were admissible in evi- 
dence. Once they were admitted, the utter 
falsity of defendant No. l's case became 
exposed. The Subordinate Judge with 
whom Burn, J. agreed reversing the Munsif's 
judgment, has held that Exs. E and E-l 
conslitute a bare agreement to partition and 
cannot, as such, convey a title to the plaintiff 
to any specific iteme. This view was based 
upon the unchallenged evidence of P. W. 
No. 1, who deposed that it was in the con- 
templation of the parties to have the terms 
appearing in Exs. E and E-l, embodied in 
a subsequent formal document. But there 
is another principle of law, which on the 
evidence ought to have been given effect to. 

Mr. S. Srinivasa Aiyangar for the appel- 
lant contended before Burn, J. that Exs. E 
and E-l contain merely notes or memoranda 
of the result of an already completed parti- 
_ tion. But upon the ground that this case 
had not been put forward in the plaint 
or before either of the lower Courts, Burn, 
J. dismissed the contention as being an 
after-thought. In so doing, it appears to 
us that the learned Judge acted wrongly. 
As already stated, the plaintiff made in 
his plaint no reference to the lists, and 
that could be accounted for, upon the only 
hypothesis that what he was relying upon, 
was an oral partition. The contention 
therefore far from being an after-thought, 
must be taken to have been conceived 
even as early as at the time of the filing 
of the plaint. The question then to decide 
is in effect, do these documents constitute 
the bargain between the parties or are 
they merely the record of an already com- 
pleted transaction ? Subramaniam v. Lutch- 
man (1), Ramakrishna Das yY, Kesaralu 


Chetty (2) and Alwan Chetty v. Jagannatha ` 


Iyer (3). As held in the two last-mentioned 
cases, the question really turns upon whether 
the documents constitute the-bargain be- 
tween the parties. If they do, the docu- 
ments furnish written evidence of the 
contract and under the Evidence Act, all 
oral evidence is excluded. Then, by force 
of the Registration Act, the writing itself, 
affecting as it does immovable property, 
becomes inadmissible in evidence—the 
result being that the transaction cannot be 

(1) 50 C 238; 71 Ind. Oas. 650; A I R 1923 P O 50; 
50T A 77; 1R 66; 44 M LJ 602; 32 M LT 180; 25 Bom. 

R 8 O LJ 41;1R LW 416; 
(1923) 1 N 762; 28 A N1(P 0). 


T 69. 
(3) 54 M L.J 109; 108 Ind. Cas. 291; 27 L W 
633, l 
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proved. The only evidence that has a bearing 
on this point is that adduced for the plaintiff, 
for the obvious reason that defendant No. l,. 
having denied the transaction in toto, pre- 

eluded himself from putting forward any 

version of his own. Plaintiff Witness No. 1 

gays: . 

“hee lists were prepared with a view to fix the 


party to the division so far made and prevent 
them from going back on it. 

This certainly suggests that the oral 
partition became an accomplished fact by 
the time the lists came to be prepared. 
Exhibit A was executed on the same date 
and at the same time as Exs. E and B-l. 
That was a submission empowering P. W. 
No. 1 as arbitrator to effect a division of the 
family movables. it recites: < 

“As regards immovable property, all of us have 
divided it in shares, cast lots in respect of the said 
shares, determined the share of each in your pre- 


sence, signed the share list and delivered them to 
you 


From this again, we are prepared to 
infer in the circumstances that the parti- . 
tion had become a fait accompli and the 
lists were subsequently prepared. In the 
words of Curgenven, J., the test to. apply 
is, whether the document formed an 
essential part of the process of dividing 
the property, cr, whether there is ground 
to suppose that the partition had already 
taken place and became complete when the 
document was executed: Subba Rao v. 
Mahalakshmiamma (4). The question really 
is, to use the expression of Mr. Govindara- 
jachari himself, is there sufficient disas- 
sociation of the transaction from the docu- 
ments? We cannot accede to his conten- 
tion that the matter turns upon the interval 
of time. although where the interval 
is long, the disassociation may be more 
readily inferred. In this case we ara 
satisfied, notwithstanding. the shortness of 
the interval, that there was a completed 
partition before the documents came into ~ 
existence. . , 

Apart from this finding, we must hold 


ethat the Subordinate Judge was not justi- 


fied in reversing the Munsif’s finding that 
the plaintiff was put in possession of his 
share of the property. Burn, J. observes 
that the learned Munsif gave “excellent 
reasons’ for holding that the plaintiff got 
possession of his own share, The Subordi- 
nate Judge has failed to refer to defend- 
ant No. 1's admission which clinches this 
matter, that “the plaintiff „is cultivating 
all the lands as per list V in Ex. E (that 


(4) 54 M 27; 128 Ind: Cas. 561: AI R 1930 Mad. 883: 


59M L358; 32 L W 233; Ind. Rul. (1931) Mad. 


97, 


“ ment-debtor was arrested, and while still in 


Applicability of Act to 
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is to say, all the items allotted to him at 
thé division). Burn, J. seems to think that 
this serious mistake does not vitiate the 
lower Appellate Court’s judgment. Accord- 
ing to the learned Judge, the finding being 
one of fact, there is no reason to suppose 
that the Subordinate Judge did not take 
into account the admission, although he 
did not refer toit. Ifan Appellate Court 
while reversing a well-considered judgment 
of the trial Judge, fails to advert to or in 
any way indicate that it has considered 
a most material piece of evidence which 
militates against its own view, is the find- 
ing of such Court to be accepted as an 
unassailable final finding of fact? It must 
be borne in mind, as already stated, that 


` Burn, J. himself thinks that “tthe learned 
. District Munsif gave excellent reasons for 


holding that the plaintiff got possession 
of his own share’—with which observa: 
tion we entirely agree. Even on the short 
ground, therefore, that the finding of the 
Munsif in regard to possession is correct, 
the plaintiff is bound to succeed. In the 
result, the appeal is allowed and the 
Munsif's judgment is restored with costs 
throughout. 


N.“ D. Appeal allowed. 


LAHORE HIGH COURT 

Second Civil Appeal No. 138 of 1937 

June 2, 1937 

DALIP SINGH AND Skemp, JJ. 

MlLA-—PLAINTIpR—A PPELLANT 
Versus 

MANGAL RAM AND ANOTAER— 

DEFENDANTS- RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 53— 
Punjab—Preference of one 
creditor over other—Judgment-debtor while in civil 
jail in execution of decree, mortgaging land sought 
to be attached—Consideration retained by mortgagee 
for payment “to prior mortgagees—No_ benefit re- 
tained by judgment-debtor for himself—Transfer 
held was not affected by 3, 53. . 

The principles of the Transfer of Property Act, 
are enforced in the Punjab, 

The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes property 
from the creditors to the benefit of the debtor. The 
debtor must not retain a benefit for himself. He 
may pay one creditor and ,leave another unpaid. 
Musahar Sahu v. Hakim Lal (1), followed. 

A decree-holder applied for execution of the 
decree by attachment of the judgment-debtor's land 
and by arrest of the judgment-debtor. The judg- 
the 
Givil prison, he executed a deed of mortgage of his 


. land in favour of M. The land was not till then 


attached, The consideration for the mortgage-deed 


e 
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was retained by M, the mortgagee, for payment to 
the three previous mortgagees of the house. The 
judgment-debtor did not retain any benefit to him- 
self. M objected to the attachment of the land and 
the objection having been dismissed brought a suit 
for declaration : 

Held, that the transfer was in principle a transfer 
which paid off three previous creditors to the dis- 
advantage of one und did not, therefore, come under 
s. 53, Transfer of Property Act. The debtor not 
having retained anything for himself the circum- 
stance that his action was prompted by revenge 
against the decree-holder for getting him imprison- 
ed was irrelevant. Gobind Ram v. Chhog Mal (2), 
distinguished. 

S. ©. A. from the decree of the Dis- 
trict Judge, Jullundur, dated November 12, 
1936. 

Messrs. Achhru Ram and Inder Dev Dua, 
for the Appellant. 

Mr. Jhanda Singh, for the Respondents. 

Skemp, J. -Tbe facts which have led to 
this second appeal are not in dispute. On 
February 20, 1932, cne Mangal Ram ob- 
tained asimple money decree for Rs, 1,600 
and Rs. 200 costs against Batna, a Jat. 
On June 29, 1934, Mangal Ram applied 
for execution of the decree by attachment 
of the judgment-debtor’s land measuring 
25 kanals 7 marlas and by arrest of the 
judgment-debtor. The judgment-debtor 
was arrested on July 3, and July 24 
while still in the civil prison, he executed a 
deed of mortgage of his land in favour of 
Mila Arain which was registered the 
following day. The land was not attached 
until July 31, although the field Kanungo 
had received the warrant of attachment 
on July 12. On January 17, 1927, Batna 
had mortgaged his house in favour of Ram 
Lal, Walaiti Ram and Khairati Ram, a 
father and his two sons, by three separate 
deeds each for Rs. 80 bearing interest at 
2 per cent. per mensem. The consideration 
for the mortgage deed of July 24, 19724 was 
Rs. 560 being Ks. 28 for expenses of the 
deed and Rs. 532 to be retained by Mila, 
mortgagee,.for payment to the three mort- 
gages of the house. Mila preferred an 
objection in the execution of Mangal Ram's 
decree tothe attachment*of -Batna’s land. 
This- objection was dismissed and he then 
brought the present suit fora declaration 
that he was a mortgagee of the land. The 
defendant Mangal Ram relied on s, 53, 
Transfer of Property Act. The trial Judge 
found that s. 53 did not govern the case, 
that the transfer was not fraudulent .and 


- granted the plaintiff a decree upholding 


the morigage. On appeal the learned 
District Judge took the contrary view that 
the mortgage in favour of Mila was frau- 
dulent and avoided by s. 58. The sole 
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question for determination in this appeal is 
whether the mortgage is avoided by a. 53, 
Transfer of Property Act. The principles 
o£ the Transfer of Property Act are of course 
enforced in the Punjab, The relevant part 
of s. 53 runs: 

“Every transfer of immovable property made 
with intent to defeat or delay the creditors of the 
transferor shall be voidable at the option of any 
creditor 30 defeated or delayed.” 

It took its present form in 1929. In 
England the law was contained in certain 
statutes of Queen Elizabeth which have 
recently been repealed and replaced by 
s. 173 (2), Law of Property Act (1925), 
which the amended section of the Transfer 
of Property Act follows closely, The prohi- 
bition is statutory. In the principles of 
the Common Law there is nothing to pre- 
vent a man from doing what he likes with 
his own property. The limitations have 
been intreduced by statutes from motives 
of equity. The first thing to notice about 
the statute both in this country and in 
England is that the transfer must not he 
made with intent to delay or defeat the 
creditors, i.e. the creditors asa body and 
accordingly it has been laid down by their 
Lordships of the Privy Council in Musahar 
Sahu v. Hakim Lal (1) at p. 525* that : 

“The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes pro- 
perty from the creditors to the benefit of the 
debtor. The debtor must not retain a benefit for 
himself, He may pay one creditor and lesve 
another unpaid.” 

The record in the present case makes 
no mention of any other creditors except 
Mangal Ram and Ram Lal and his two 
sons. Prima facie the case would appear 
to be a preference of one creditor (Ram 
Lal and his sons were practically one 
creditor) to acother. If this is so, then the 
fact that the transfer «was made deli- 
berately to defeat the creditor who had 
imprisoned Batna makes no difference. A 
possible point of distinction inthis case is 
that the transfer was made not to Ram 
Lal and his sons but to Mila, an outsider 
and not a creditor. This is the argument 
relied on by the learned Disfrict Judge who 
says: 

“The case of a transferee who happens to be a 
previous creditor is entirely different from that of 
a person to whom the transfer is made for cash 
consideration. In the former case there was no 
duty cast upon a previous creditor to forego his 


(1) 43 O 521; 32 Ind. Cas, 343;A IR 1915 P O 
115; 43 I A104; 30 M L J116;3 L W £07; 200 W 
N 383; 14 A L J198; (1916)1 M W N19819M L 
T 203; 230 L J406; 18 Bom. L R 378 (P 0). 
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claim in favour of the other creditor, But a trans- 
feree who pays cash consideration a. =s.. =.. has to 
satisfy the Oourt that the transaction was bona 
fide and was not a contrivance to defraud ‘the 
attaching creditor.” : 

As has been shown above, the consider- 
tion for Mila’s mortgage deed was not 
cash but Mila was to retain the money for 
payment to the previous creditors. The 
repondent’s Oounsel argues thatit is the 
same as is Mila had paid Batna in cash 
and then Batna had paid off the mort- 
gagees. Mr. Achhru Ram for the appel- 
lant on the other hand argues that in 
principle the transaction is the same asif 
the land had been mortgaged to pay off 
the prior mortgagees, An important point 
is whether Batna the debtor retained any 
benefit for himself. He obtained so much 
that by virtue of s. 60, Civil Procedure 
Gode, the house would probably have been 
exempt from attachment in execution of 
Mangal Ram's decree, whereas Ram Lal 
and his sonsto whomthe house was mort- 
gaged could have obtained foreclosure, but 
this henefit is more apparent than real 
because by virtue of s. 5, Punjab Debtors’ 
Protection Act, 1936, it would probably now 
be held that the judgment-debtor’s land was 
partly exempted from temporary alienation. 
As a matter of fact, s.5 did not do much 
more than crystallize previous practice. I 
do not think, therefore, that the judgment- 
debtor retained much advantage for him" 
self out of the transaction. The learned 
District Judge relied on a passage in 
Gobind Ram v. Chhog Mal (2) a Single 
Bench Judgment. In that judgment Jai 
Lal, J. said: 

“There is ample authority in support of the pro- 
position that where the transfer is in favour of a 


ereditor for a pre-existing debt, the knowledge of 
the creditor that the transfer is likely to defeat or 


* delay the other creditors does not make the transfer 


‘in his favour voidable under g. 53'." 


He cited seven judgments in support ‘of 
this proposition and proceeded: e 

“A distinction has been drawn in these cases 
ebetween a transfer made in consideration of ready 
cash anda transfer made in discharge of pre-exist- 
ing debts. In the first-mentioned case the question 
of good faith of the transferee does arise. In the 
second class of cases, however, it has been held 
that no question of good faith arises.” 

I have already pointed out that Batna 
did not obtain ready cash by means of the 
mortgage to Mila: I have, however, exa- 
mined the seven rulings cited and find that 
the reference to ready cash is made in only 
one of them, 1. e. Mohideen® Tharagan ‘v.. 


(2) 35 PL R 163; 159 Ind. Oas., 472; -AIR 1934 
Lah. 161; 7 R L279. : 
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Muhammad Mustappah Rowther (3). 
it was said at p. 66d*: 

“If the transfer be for cash and be made to a 
stranger who had knowledge of the intention of 
the transferor to convert the immovable property 
(which cannot be secreted), into money, (which 
could easily be secreted) and to defeat the creditors 
of the transferor, then the transfer would he 
invalid.” 

Put in this way, it will be seen that 
the obiter dictum of Jai Lal, J. has no 
application to the present case. In my 
judgment this transfer is in principle a 
transfer which paid off three previous 
creditors to the disadvantage of one. The 
debtor retained nothing substantial for 
himself and the circumstance that his 
action was prompted by revenge against 
Mangal Ram for getting him imprisoned is 
irrelevant. I would, therefore, accept this 
appeal but direct the parties to bear their 
own costs throughout. It would indeed 
appear that this is the first occasion on 
Which the point has arisen in its present 
form. 

Dalip Singh, J.—I agree. 

8. Appeal accepted, 

(3) A IR 1930 Mad, 665; 126 Ind. Cas, 604; Ind. 
Rul. (1930) Mad. 876. 

* Page of A. 1. R. 1980 Mad.— [Zd.] 


There 
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YORKE, J. 
BANS GOPAL AND OTAERS—ÅPPLIOANTS 
Versus 
EMPEROR, rurcuen AMBIKA PRASAD 


MISRA—Oppostts Party 

Penal Code (Act XLV of 1860),3, 447—Accused 
lawfully ejected from plot but stiil retaining 
physical possession— His possession ts tllegal—Right- 
ful owner taking possession when plot found emply 
—~Accused forcebly ousting htm, is guilty under 
8. 447—Lrimary intent in such case is to intimidate 
and secondary object to enforce passession—Criminal s 
Procedure Code (Act V of 1898), s. 106—Scope— 
Accused convicted under a, 447, Penal Code—No 
finding that there actually was breach of peace~— 
Accused, if can be bound over. 

Anyone who enters on property in the possession 
of another with intent to intimidate cannot defend 
his act by reliance on his ultimate intention. 

- , Where a person after being lawfully ejected from 
a plot and after the formal délivery of possession 
of plotto the rightful owner, continues to hold 
physical possession of that plot, his possession is 
illegal and if when subsequently the plot being 
found empty, the rightful owner enters upon it and 
takes possession, and the ejected person enters on 
the plot and forcibly ousts the owner, such person 
is guilty of an offence under s, 417, Penal Code, 
Li 
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The primary intent in such a case is to intimidate 
and the secondary object is to enforce possession, 
Bishen Dayal v. Brij Behari (2), distinguished. 

The words ‘involving a breach of the peace’ ig 
s, 108, Criminal Procedure Code, require that a 
breach of the peace should be an ingredient of the 
offence proved, and before the section can be put 
in force, there must be a finding that a breach of 
the peace has occurred. 

Where, therefore, an accused is convicted of an 
offence under s, 447, Penal Code, but there is no 
finding that there actually was a breach of peace, 
the accused cannot be bound over under s 106, 
Oriminal Procedure Code. Lodha Ram v. King- 
Emperor (3), followed, Muthia Chetty v. Emperor 
(4), referred to. 

Or. R. of the order of the Sessions 
Judge, Fyzabad, dated August 30, 1938. 

Mr, Hakim-ud:- Din, for the Applicants. 

Mr. Krishna Nath Kaul, for the Opposite 
Party. 

Order.—This is an application in re- 
Vision by Bansgopal Singh and 3 other 
persons who were ccnvicted by a Second 
Class Magistrate of Fyzabad of an offence 
under 8. 447, Indian Penal Code, and sen- 
tenced to Pay various amounts of fine, 
out of which it was directed that Rs. 30 
should be paid to the complainant Ambika 
Prasad by way of compensation. 

This case related toa plot formerly in 
the possession of the applicant Bansgopal. 
Bansgopal was ejected and formal posses- 
sion or dakhaldehani was given on April 
13, 1987. The document in question is 
Ex. 6. The prosecution case was that even 
after this ejectment Bansgopal, whether 
by force or otherwise, retained possession 
of this plot and cultivated therein kharif 
crop. On April 7 and April 15, he made 
payments in respect of the arrears of 
rent, which were the foundation of the 
ejectment decree. It may be that he had 
made these payments in the hope of 


‘avoiding actual .ejectment but nonethe- 


less it is clear that ejectment and formal 
delivery of possession had taken place, 
and that tkereafter the maintenance of 
physical possession over the land by Bans- 
gopal was illegal unless he was actually 


‘restored to possession by fhe Manager of 


the Deara estate in which the plot was 
situated. So far from this being the case, 
on June 4, 1937, as appears from the 
judgment of the trial Court (the date is 
apparently wrongly stated as June 28, 
1937, in para. 5 of the Revision Appli- 
cation in this Court), the Special Manager 
gave a lease of the plot in dispute to 
Buagwati Prasad, brother of Ambika 
Prasad, complainant. Bhagwati Prasad is 
said to have sought to take possession, 
but to have hadno success. He filed a 
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complaint under § 107, Criminal Proce- 
dure Code, which T am told was dismissed 
on July 7, 1937. Subsequently his brother 
Ambika Prasad in September 1937, filed 
an application under s. 145, Oriminal 
Procedure Code, but this was also dismiss- 
ed. On September 23, Ambika Prasad 
fled a complaint against Bansgopal in 
connection with the paddy crop, which 
had been grown on the plot in question, 
alleging an offence under s. 379, Indian 
Penal Ocde. That case was pending at 
the date of the occurrence with which we 
are concerned in the present case. It 
ultimately, on January 23, 1938, resulted 
in an acquittal, the Court taking the view 
that as Bansgoral had actually sowa that 
crop, he could not be held guilty of theft 
in respect of it, 

On October 22, 1937, Ambika Prasad 
filed the present complaint alleging that 
on October 18, he had gone to this plot, 
which was lying fallow, with the intention 
of sowing gram and that offences under 
es, 323,447 and 379, Indian Penal Code, 
had been committed against him. The 
learned Second lass Magistrate found 
the evidence insufficient to justify the 
framing of acharge under s. 323, Indian 
Penal Code. He framed charges under 
s. 20 of the Cattle Trespass Act, under 
s. 379, Indian Penal Oode, and under 
5. 447, Indian Penal Code. He held that 
the evidence was not sufficient to prove 
the offences of theft and cattle trespass, 
but he was satisfied thatthe charge under 
5. 447, Indian Penal Code, was clearly 
made out and he convicted the applicant 
accordingly. 

The case went in appeal to the District 
Magistrate of Fyzabad, who discussed the 
matter in thisform. He said :— 

“On the day of occurrence the’complainant came on 
to possess the land which (by virtue of his lease) 
he had a right to and was ousted therefrom by 
the accused. Does this “tonstitute an offence under 
s. 447, assuming the necessary ingredients? In 
my mind it clearly does. The possession of the 
land during the kharif season can give no possible 
right to possession the.eafter. An argument (was 
put forward; that possession was retained while 
the land was empty. If the accused, as I hold, 
were ejected in law and in fact and subsequently 
regained possession without any claim of right 
. and if while the land was empty, the complainant 
having a proper title to the land through the Court 
of Wards, entered upon the land when it was empty 
and the accused were absent, and if in these 
circumstances the accused were to enter upon the 
land with a purpose given in s. 441, Indian Penal 
Gode, then in my view an offence under s. 447, 
Indian Penal Code, is committed.” 


The matter was then taken in revision 
to the Sessions Judge who remarks on 
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this point, 

“I understand that Ambika Prasad’s story “was 

accepted by the trying Magistrate and by the 
District Magistrate, who heard the appeal, to the 
extent of finding that the applicants had come and 
forcibly ousted Ambika Prasad from the land." ’ 
He went cn to accept the view that 
Ambika Prasad was in possession of the 
land on October 18, and that he was 
forcibly ousted and an offence was there- 
by committed under s. 447, Indian Penal 
Oode, and he further remarked that the 
lower Appellate Court had found that the 
applicants came with the intention of 
intimidating and annoying the complain- 
ant, and on the facts stated he thought that 
there could be no doubt that this finding 
was justified. Learned Counsel for the 
applicants has contended that by dis- 
regarding the formal delivery of possession 
and continuing cullivatory possession 
during the kharif season, the applicant 
Bansgopal obtained a fresh possessory title 
and was entitled to resist the attempt of 
Bhagwati Prasad to take possession of the 
plot on the basis of his lease or rather had. 
the right to oust Bhagwati Prasad or his 
brother Ambika Prasad after they had 
taken possession of the plot under that 
lease. 

Tomy mind the suggestion that Bans- 
gopal acquired any fresh rights by forcibly 
cultivating the plot during the kharif 
season is completely without force. Ag a 
learned Judge of the Allahabad High 
Court said, in the case of Govind Ram v. 
Naubat and others, 83 Ind. Oas. 719 (1); 


“after the formal possession the maintenance or 
attempted maintenance of physical possession of 
the land is wholly illegal until such time, if any, 
as the parson ejected may get himself restored by 
process of law,” | 
(I am not, of course, quoting the words 


‘exactly as they are found in the ruling). 


It follows that I am in full agreement 
with the Courts below that on October 18, 
Ambika Prasad wasin rightful possession 
of the plot when he went to ‘it with the 


Object of showing a crop thereon. 


Learned Counsel puts forward as a 
secondary contention to plea that no offence 
was committed under s, 447, Indian Penal 
Code, bearing in mind the wording of 
s. 441. Heargues that the primary intent 
in the present case was to enforce the | 
possession which, Bansgopal had beens 
exercisiug previously and that this enforce- 
ment was based on a bona fide behalf in 
Bansgopal’s own rigots. He argues in 
fact that the primary intent was not to 


(1) 83 Ind, Oas. 719; AIR 1924 All, 762; L R5A 
147 Or.; 26 Or. L J 152. os 
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intimidate but to enforce a supposed right 
of ;possession. in my opinion there is no 
force in thie argument at all. The primary 
intent in such case is to intimidate and 
the secondary object is to enforce posses: 
sion, and any one who enters On property 
in the pcssession ofanother with intent to 
intimidate cannot defend his act by 
reliance on his ultimate intention. An 
attempt has been made to support this 
argument by reliance on a ruling 
of a Single Judge of this Court re- 
ported in 100. W. N. 266 Bishan Dayal 
and another, v. Brij Behari (2) but the 
learned Counsel has omitted to note that 
the important point in that case was that 
there was no finding of the first Appellate 
Court that the accused did trespass with 
intent to intimidate, insult or annoy the 
person in possession and the finding of the 
trial Court was to the effect that the inten- 
tion of the accused primarily was to take 
possession of the field in dispute. That 
Statement in itself puts that case upon a 
different footing. 

my opinion the applicants were 
rightly convicted of an offence under 
S.. 447, Indian Penal Oode, and if cannot 


possibly be said thai the sentences inflict- 


ed were at all severe. I accordingly reject 
this application. 

In disposing of the appeal, the learned 
District Magistrate remarked that 

“these struggles over the possession of land con- 
stitute a menace to law and order, and it is clear 
that bitter feelings exist. I, therefore, under 8. 1U6, 
Oriminal Procedure Code, order the accused to 
execute personal bonds of Ks, 200 esch to keep 
the peace for a period of one year.” 

‘Tne learned Sessions Judge has made a 
reference recommending boat this order 
Should be set aside on the View that an 
offence under s. 447, Indian Penal Code, is 
not one involving a breach of the peace 
within the meaning of s. 106. He has 
relied on thecase ot Louha kum v. King: 
dimperor reported in SO, W. N. 1296 (3), in 
which it Was held inab 

“In order to justify the passing of an order under 
8.106 of the Uode of Urimmal Frocedure against any 
person, it is not sufficient that he should have com- 
mitted the offence of criminal intimidation but ıt 
is necessary, as is clear from the section itself, 
that he shouiu have been convicted of tha: offence. 
An ofience punishable under s. 504, Indian renal 
“Yode, cannot be suid to be one involving a breach 
of the peace, and ifa convictidn takes place under 
8. .U4, inaian Lenal Code, and no other sectiun, 


(2) 10 O W N 266; 145 lnd. Cas. 625; AI K 1933 
vee 179; (1933) Cr. Cas, 386, 6R Obl; 84 Cr. L 


A3) 8 O W N 1280; 135 Ind, Gas, 691; AIR 1932 
Oudh 53; 33Cr. L J 193; Ind, Rul. (1932).Oudh 51; 
(1932) Cr. Qas. 659 
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an order under s. 108, Orimiusl Procedure Code, 
cannot properly be made, The words ‘involving a 
breach of the peace’ in the section require that a 
breach of the peace should be an ingredient of the 
offence proved, and before the section can be put 
in force, there must be a finding that a breach of the 
peace has occurred.” 

Tne View was partly based on a ruling of 
the Madras High Court, in the case of 
Muthia Chetty v. Emperor, I. L. R. 29 Mad. 
190 (4). 

In the present case it is quite clear that 
there might easily have been a breach of 
the peace, but there is no finding that 
there actually was a breach of the peace, 
and in these circumstances it seems to me 
that Iam clearly bound by this Bench 
decision and must, therefore, accept the 
reference and set aside the order under 
s, 106 of the Code of Oriminal Procedure. 
1 order accordingly. 

8, Reference accepted. 


(4) 29 M 190. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1381 of 1936 
July 25, 1938 
S. K. GHOSE AND PATTERSON, JJ. , 
KALI DASI DASI w/o FANINDRA NATH 
NANDY— P LAINTIBF—APPELLANT 
VETSUS 
SANTOSA KUMAR PAL, DEFENDANT 
No. 1 AND ofHERS—DEFANDANTS 


| — RESPONDENTS 

Practice—Case true on merits — Party following 
orders of Vourt— Defect in suit consequential on such 
order—Defect is procedural and shouid not defeat ends 
of justice —Pauper — Limitation — Application to 
sue as pauper dismissed — Court-fee paid beyond 
limitation but within time allowed under s. 149, 
Civil Procedure Coae (Act V of 1908) — Suit when 
‘should be regarded as fijed——Suitif heldeas filed when 
court-fee was pari, period of prosecution of pauper 
application if can be excluded — Limitation under 
O0. XXXI, r. 15, Civil Procedure Code (Act V of 
190g). ï 

If the case is true on its merits, where the party 
follows the orders of the Court, tue defect consequen- 
tial on those orders would become * procedural rather 
thao substantive and therefore such defect shouid not 
defeat the endsof justice. Subitri Thakurainv. Savi 
(L0), Ghirdharee ingk v. Koolahut Singh (11) and 
Kendall v. Hamilton (12), relied on. 

Where a suit in forma pauperis is filed by a person 
Within the period of limitation but hia application to 
Sue as à pauper is dismissed and he is required to pay 
court-fee on & date beyoud the period of limitation, 
the time being granted under s. 1a¥, Oivil Procedure 
Code, and the cuurt-fee is so paid within such time, 
the suit suvuld be regurdcd as filed when the pauper 
application wus first made. Lf, however, the suit is to 
be regarded as tiled when the court-fee was paid, the 
plaintif isentitled under s. id, Limitation Act, tobe 
excused the period during which the pauper applica- 
tion was pending and no question of limitation arises 
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under ©. XXXIII, r. 15. Jagadeeshwaree Debee v. 


Tinkerhi Bibi (1), relied on. 
{Oase-law referred to.] 


°C. A. from the appellate decree of the 
me Judge, Hooghly, dated april 23, 
Mr. Nano Gopal Banerjee, for the Appel- 
ant. 

Mr. Jatindra Mohan Choudhury, for Mr. 
Gopendra Nath Das, for Respondent No. 1. 

Mr. Lal Hemanta Kumar, for Respondents 
Nos. 2 to 4. 

S. K. Ghose, J.—This is a second 
appeal by the plaintiff in a suit for recovery 
of money on the allegation that defen- 
dants Nos. 1 to 4 who are related to the 
Plaintiff, an elderly Hindu widow, borrowed 
from her Rs. 2,000 on lst Aghrayan 1338 
B.S. corresponding to December 17, 1931 
promising to pay interest at 12 per cent. 
per annum. The loan was an oral one. 
The deferce was that the claim was 
false, that there was no such loan and, 
further, that the suit was barred by 
limitation. The plaintiff brought the suit 
on June 27, 1934, within three years of 
the alleged transaction. At the same time 
she filed an application for permission to 
sue aS a pauper. On December 10, 1934, 
the Subordinate Judge rejected the pauper 
application with costs, but it was not 
till January 10, 1935, that the robakari 
was drawn up stating that the costs 
amounted to Rs, 10-10-6 payable to Govern- 
ment and Rs. 16-7-0 payable to the 
defendants opposite parties. It was not 
stated that the costs were to be paid 
within a certain time nor doesit appear 
that the robakari, was signed by the 
plaintiff's Pleader. Meanwhile, on 
January 2, 1935, the plaintiff applied to 
have the paper applicatian containing the 
particulars of her plaint registered as a 
plaint in the suiton payment of proper 
court-fees for which time was asked for. It 
was stated in the application that 12 aunas 
court-fee had already been paid, the balance 
payable being Rs. 209-4-0. It was further 
stated in the application that if the pauper 
application had been disposed of by the 
Court earlier, there would have been no 
difficulty in presenting a fresh plaint with 
full court-fees within the period of limita- 
tion; but since by the act of the Court 
the decision had been‘delayed, the prayer 
was made for time under s. 149, Oivil 
Procedure Code. ‘The Subordinate Judge 
granted the prayer and gave time till 
January 10, 1935, for payment of the 
court-fees. On that date the amount of 
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the court fees was paid in and accepted 
by the Court, and the application ‘was 
directed to be registered as money suit 
Now 2 of 1935. 

Thereafter, proceedings ensued in con- 
nection with the suit and issues were framed, 
witnesses were summoned, etc. On Feb- 
ruary 7, 1935, the plaintiff paid to 
Government tha costs payable by the 
robakari of January 10, 1935. There is 
nothing on the record to show that before the 
date the plaintiff was aware that this sum 
was payable to Government. The learned 
Advocate for the plaintiff-appollant in this 
Court has stated that this. payment was 
made on demand from Government, but,there 
is nothing on the record to show that also. 
On March 18, 1935, the defendants filed 
Written statements but nothing was said 
therein as to the non-payment of costs to 
the defendants or to Government. On 
July 4, 1935, the defendants filed additional 
written statements in which for the first 
time a plea was taken to the effect that the 
plaintiff could not bring the suit without 
paying the costs to the Gcvernment 
and the defendants and the following. 
issues were suggested: (1) the plaintiff's. 
suit is not maintainable as being barred 
by limitation; -and (2) the plaintiff not 
having paid the costs to Government 
in the pauper application, the suit is not 
maintainable. It is noteworthy that the 
non-payment of costs to the defendants 
was notsuggestedin the issues. However, 
on July 27, 1935, the plainfiff paid the 
costs to the defendants as directed by the: 
ae Thereafter the suit went to 
trial. 
The Subordinate Judge found that the 
plaintiff's case on the merits was true, 


‘and that there was absolutely no motive 


on the part of the plaintiff to bring a 
false case On the question of limitation, 
it was contended on behalf of defendants 
that the suit was barred because the date 
January 10, 1935, must be deemed to be the 
date of the institution of the suit and, as it 
was not filed within three years from the 
date of the loan, the Oourt had no jurisdic: 
tion to extend the time after December 10, 
1934, for payment of court-fees. On this 
question the Subordinate Judge following 
the authority in Jagadeshwaree Debee v.’ 
Tinkarhi Bibi (1), held that June 27, 
1934, the date of the original filing of 
the plaint along with the p&uper applica- 
tion, and not January 10, 1935, should 

(1) 62 O 711; 160 Ind. Cas. 586; A I R 1936 Oal. 28; 
8 R O 414. 
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be considered to be the proper date of the 
presentation of the plaint for the purpose 
‘of’ limitation. Then, as to the fact that 


t; the costs payable to Government and to 


24 


the parties in the pauper case were paid by 
the plaintiff later, the Subordinate J udge 
held, following the 
V. Tinkauri Debi (2), that there was no bar 
to the maintainability of the suit under 
O. XXXIII, r. 15, Civil Procedure Code. 
In that view the learned Subordinate J udge 
‘decreed the suit against defendant No. 1. 
Against that decision an appeal was taken 
by defendant No.1. The learned District 
Judge in the lower Appellate Court agreed 
with the Subordinate Judge upon the 
merits, holding that defendant No.1 had 


- really taken the money from the plaintiff, 


But on the question of limitation he took a 
different view. As to the payment of court- 
fees the District Judge agreed with the 
Subordinate Judge in holding thats. 149, 
Oivil Procedure Code, applied, and the 


` case in Jagadeeshwaree Debee v. Tinkerhi 
| Bibi (1), was the authority to be followed. 


` 
4 bh 


k 


' But on the second point, namely the delay ` 


‘In the payment of costs under O. XXXII, 


`T. -15, Civil Procedure Code, the learned 
‘District Judge’ distinguished the case in 


> Mrinalini Debi v. Tinkauri Debi (2) and 


followed certain Allahabad decisions. In 


` the result he held that the suit was time- 


& 


« 
* 
aw 


` 
ue 
` 


E cation’ to sue as a 
‘and: therefore the 


= 
e" 


‘barred because the costs had ‘been paid by 
‘the plaintiff after the expiry of the period 


‘of limitation counting from the date of the 
loan. Then ‘the District Judge proceeded | 


to-another finding, namely that the appli- 
pauper was not bona fide 


»,t0 an order in her ‘favour under s. 149, 


'+ Civil ` Procedure Code. 
+ grounds, the District Judge held that the . 


i 
+ 


~ 
s” 


"that decision the present second 
“was filed by the’ plaintiff. 


` referred to ‘above, 


On these ' two 


' plaintiff's suit was time-barred. Against 


appeal 


Apart from the question of mala files 


appeal turns on the question of limitation 
., and three questions arise: (1) whether the 


` 
4 


suit must-be taken to be instituted at the 


“time of the filing of the pauper application: 


(2) whether it must be taken to be insti- 
tuted at the time when court fees were 


- actually paid, and (3) whether it was pro- 


perly instituted at the time when costa 


. were paid. These questions depend upon 


_-. 15, Civil Procedure Code. 


the application of s 149 and O. KA ALI, 


(2) 16 O W N64]; 14 Ind, Cas, 297, - 
1719—35 & 36 
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case in Mirnalini Debi 


plaintiff was not entitled ` 


the decision of this, 


Except on the - 
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question of bona fides, both the Courts 
below have taken the same View as regards 
the application of s. 149 in favour of the 
appellant. But the question has been 
raised as a question of law in this Court by 
the respondent. It seems to me, however, 
that the questions arising out of the afore- 
said two provisions of the Civil Procedure 
Code are not disconnected. We have been 
referred to a number of decisions by both 
sides in this Oourt and most of them were 
also cited in the lower Courts. These 
rulings disclose a conflict of judicial opinion 
not only amongst the different High Courts 
but also in the same High Court. The 
position being that the pauper application 
has been rejected three views emerge, first 
that the suit must be taken to have been 
instituted at the time of the original pauper 
application although the court-fees were 
paid later with the permission of the Court 
under s. 149, Civil Procedure Oodé. This 
view may be said to be represénted by the 
case inJagadeeshwaree Debee v. Tinkerhi 
Bibi (1). ’ 


The second view is that the suit must be 
taken:to have been instituted on the date 
of the payment of court-fees. This is the 
view in Alopi Pershad v, Gappi (3). In 
that casé there was no question of payment 
of costs but O. XXXII, r. 15, was also 
referred to. The third view is that the suit 
was properly instituted when the costs were 
paid under O. XXXIII, r. 15: Shiam 

under Lal v. Savitri Kunwar (4) and 
Ramakrishna Nadar v. Thirumalat Van- 
daya Thevar (5), which followed, and at the 
same time distinguished the Allahabad 
case. Bs it noted that in these cases no 
question of limitation was expressly raised. 
The view taken in Jagadeeshwere Debee v. 
Tinkerhi Bibi (1),. may be said to repre- 
sent the Oaleutta view. See the case in 
Bhusan Chandra Ghose v. Kanai Lal Sadhu- 
khan (6), in which D. N. Mitter, J. took the 
same view citing a previous Calcutta case 
as one of the authorities. A different view 
wastaken in Aubhoya Churun Dey Roy v. 
Bissesmari (7), which, however, was under 
the old Oode. It is by no means irrelevant 
to remember that ss.148 and 149, Civil 


(3) 17 L831; 169 Ind Cas. 368; AIR 1937 Lah. 
151,39 P L R158; 10 R L2. 

(4) 58 A 191; 157 Ind. Oas. 150; A I R 1935 All. 723; 
(1935) A L J 857; 1933 A L R 707; 5 R A 107 (F B)., 

(5) A I R1936 Mad. 24; 159 Ind. Oas. 1029; 69 M L J. 
791; 8 R M595; 43 L W 67; (1936) M W N 167. 

(6) 41 O W N 537; 170 Ind. Oas. 758; A I R 1937 Cal 
241; 65 OL J 151; 10 RO 201. | 

(7) 24 O 889. - KAN 
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Procedure Code, are new provisions, al- 
though the provision under O. VII, r. 11 
was 8. 54 of the old Code. I do not 
*propose to discuss these cases in detail, 
It will be sufficient to say that the 
principle of law as laid down in Jaga- 
deeshwaree Debee v. Tinkerhi Bibi (1°, 
undoubtedly supports the contention of the 
appellant. The question is whether there 
is sufficient reason for us to take a 
different view. The Lahore view expressly 
differs from the Calcutta view, but it seems 
to me that the difference is a narrow one. 
If it is correct that the institution of a 
suit starts with the payment of court-fees, 
it is dificult to resist the application 
under s. 149, and if that applies, the con- 
clusion might legitimately be drawn that 
the proper date for the filing of the suit 
should go back to the date of the filing of 
the plaint with the pauper application. 
This is by no means inconsistent with the 
decision of the Judicial Committee in 
Stuart Skinner v. William Orde (d), which is 
the basis of both views mentioned above. 
In the Privy Council case the pauper 
application had not been rejected, but it 
was Withdrawn. 


From the point of view of the plaintiff- 
applicant, the difference seems to be 
slight, and the learned Advocate for the 
defendant respondent in this Oourt con- 
ceded that point. Kut the view in 
Jagadeeshwaree Debee v. Tinkerhi Bibi (1), 
seems to me tu be broader and more 
liberal, while the other views are 
narrower being based upon a strict reading 
of O. XXXL r. lo, Civil Procedure 
Code. ‘The result is, it is not surprising to 
find, thatin all those cases in which the 
narrower, view has been taken, actual 
nardship was caused td the plaintiff appli- 
cant and sometimes the Court was con- 
strained to lay the blame on the Legis- 
lature. As ior instance, in Ramabai v. 
Shripad Balwant (9), it 18 conceded thas 
if the case is true on its merits, where 
the party follows the orders of the Court, 
the defect consequential on those orders 
would become procedural rather than 
substantive and therefore there is a good 
deal to be said for the proposition that 
such defect should not defeat the ends of 
justice. This has teen stated as a prin- 
ciple in many decisions: Sabitri Thaku- 


oe A 126; 2 A 241; 4Sar. 31; 3 Suther 627 


). 
(9) 59 B 733; 159 Ind, Cas, £09; A I R 1935 Bom, 421; 
37 Bom. L R 749; 8 R B 220, i 
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rain v. Savi (10), Ghirdharee Singh Wi 
Koolahul Singh (11), at p. 350* and Kendall 
v. Hamilton (12), at p. 5257. 

Now there are several answers to the 
view of lawtaken by the District Judge 
and which is sought to be supported by 
the respondents in this Court. {t seems to 
me that the view taken in Jagadeeshwaree 
Debee v Tinkerhi Bibi (1), gives a reason- 
able construction to both the provisions, 
namely s. 149 and O. XXXII, r. 1d, since 
if the suit is taken to be instituted as 
from the date of the pauper application 
the plaint being already there and the 
courtefees being filed later with the 
Qourt’s permission, the provision in 
O. XXXII r. 15, does not affect the ques- 
tion of limitation. The decision in Shiam 
Sundar Lal v. Savitri Kunwar (4), was 
explained in Bir Ram v. Lachmi Rai 
(15), and there it was pointed out that 
when the plaint was ulready registered, 
there was no fresh institution under 
O. XXXIII, r. 15. That was also the view 
taken in Bank of Bihar, Ltd. v. Ram- 
chanderji Maharaj (14). This case was 
sought to be distinguished in a subsequent 
case, namely in Sudhir Kumar v. Jagan- 
nath Marwari (15), which was, however, a 
decision of a single Judge. 

On the other hand if the Lahore view is 
correct, namely that the suit was instituted 
when the court-fees were actually paid, 
which in this case was on January 10, 
1935, the question is whether the plaintiff 
is not entitled to deduct the period of the 
hearing of the pauper application. If this — 
is done, the suit would be within time. As 
mentioned above, the plaintiff expressly 
stated in her pauper application that if 
the decisicn in the pauper application 
had been given earlier by the Couri, there 
would have been no difficulty in filing a 
fresh plaint within time. The question is 
whether the plaintiff is entitled to the 
benefit of s, 14, Limitatidn Act.’ It is 


(10) 48 I A 76; 60 Ind, Cas, 274; A I R 1921 P O 80; 
48 O 481;40 M L J 3u8;(i921) M W N 199; 19. AL 
281; 32 O L J 307; 250 W N 557; 23 Bom. L R 6a]; 
14 L W 362; 3 U P L R (P 0) 57 (PO). 

(ll) 2MIA 34; 6 W R1; 1 Sar. 200; 1 Suther 98 


(PO). 
(12) (1579) 4 A O504;48LJ O P 705; 41 LT 418; 
28 W R 97. 


(13) IL R 19388 All. i1; 172 Ind. Oas. 658; AIR 
1937 All 781; (1937) A L dJ 120810 & A 419; 1938 A 
L R18. 

(14) 9 Pat, 439; 118 Ind. Oas. 329; A I R 1929 Pat. 
637;11 PL T 55; Ind. Rul, (1929) Pat, 521. 

(15) A IR 1935 Pat, 193; 156 Ind, Oas 402;7R P 727; 
1 B R 608. 
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- contended by the learned Advocate for the 
. Tespondents that the plaintiff is not so 
entitled, because in the first place it cannot 
be brought within the strict wording of 
. 8 14 as disclosing a “defect of jurisdiction 
or other cause of a like nature” and, 
. further, as not being “in good faith” as 
held by the District Judge. The expression 
“other cause of a like nature” has been the 
subject of various decisions, most of which 
will be found mentioned’ in Chitaley’s 
Indian Limitation Act- (1933), pp. 567 to 
912. The decisions have been divergent 
but a liberal construction has also been 
. favoured. In the present case, having 
regard tothe facts stated above, I am not 
prepared to hold that the matter has 
been taken out of s. 14 and that the 
. Qourt has, in fact, found itself unable to 
entertain the application for a cause which 
may not come within the expression 
“other cause of a like nature.” On the 
question of good faith the District Judge's 
finding would appear to be a finding of 
fact, but it is a finding which is based 
simply on this, that the plaintiff's appli- 
Cation tosue as a pauper has been dis- 
missed, and the District Judge has relied 
Upon the judgment of the Subordinate 
Judge. The learned Subordinate Judge 
distinctly says: 

“The case Jagannath Puri v. Nathoo, 118 
‘Ind. Oas. 687 (16), also does not apply to the present 
case because there were no mala fides of the plaintiff 


in the present case bringing the application for 
permission fo sue as & pauper.” 


On-the other hand, the District Judge 
has agreed with the Subordinate Judge in 
finding that the plaintiff's case is true on 
the merits and as to payment of courte 
fees and costs, the plaintif has through- 
out acted with tha permission of the 
Court and followed the orders as passed 
by the Court. Iu these circumstances the 
finding of ‘the District Judge that there 
was bad faith on the part of the plaintiff 
_is based on no evidence and must beset 
aside. Inus even assuming that the 
Lahore view is correct, the plaintiff is 
entitled to be excused ths period during 
which the puper application was pending, 
andif that is done, the suit is within time. 
If that is so, no question of limitation arises 
under O. XX XIII, r. 15. The learned Advo- 
cate appearing for the plaintiff-appellant 
in this Oourt has contended that in the 
circumstances a reasonable construction 
would be that -the costs must be payable 
by the plaintiff before the suit could be 


(1929) Nag. 287, 
a 


{16 118 Ind. Oas. 687; AIR 1929 Nag. 268; Ind. Rul, - 


taken up for hearing. A suit may be 
taken to be proparly instituted although 
insufficient court-fees are paid in the first 
instance, and the matter would come under 
O. VIL, r. 11. In this case also 12 annas 
court-fes was actually paid at the begin- 
ning. Further it is contended by the 
learned Advocate for the appellant that 
costs in order to be a bar under O. XXXIIL, 
r. 15, must be calculated by the Oourt and 
set out in a decree so that the plaintiff 
may know what amount to pay. It cannot 
be said that the suit is barred for ever 
because the party to whom the costs are 
payable chooses not to ask for ‘costs. 
Further inthe present case the rejection of 
the pauper application did not actually 
terminate the proceedings because a decree 
for cosis was drawn up later, and in 
fact it was not drawn up until the plaint 
was ordered to be registered. The Govern- 
ment does not object that costs have not 
been paid. The defendants objected, but 
did not raise an issue as to the payment 
of costs to them. It is contended, there: 
fore, that at that stage the point was 
taken as waived and on the question of 
fact as to whether the plaintiff was aware 
as to what amount was payable as coasts, 
there was necessarily no investigation. 
Taking all this into consideration, it seems 
to me that the learned Subordinate Judge 
took the right view both on facts and 
on law and the District Judge's view was 
wrong. 

The result is that this appaal must be 
allowed against defendant No. 1 with 
costs . throughout. The decree of the lower 
Appellate Oourt is set aside and that of 
the Cours of first instance restored. This 
appeal has not been pressed against 
respondents Nos. 2, 3 and 4., {tis accord- 
ingly dismissed’ as against the said res- 
pondents who are entitled to their costs from 


the appellant. . 
Patterson, J.—I agree. 
B. Appeal allowed, 
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“Per Leach, C. J.—A mutt does not fall within the 


‚purview of the Madras Hindu Religious Endow- 


ments Act, unless itcan be regarded as being a 
public religious endowment, There can be private 


: -mutts and where the property is given to the head 
` of a mutt for his personal benefit, it cannot con- 


eos 


; stitute a . public 


religious endowment. Kailasam 
AEN v. Nataraja Thambiran (1), relied on, [p. 277, 
col 1. 

Per Madhavan Nair, J.—The question whether a 


particular mutt forms a public religions endowment 


or isa private institution must be judged in the 
light of the evidence in each case, The origin of 


_ the mutt, if it is known, its antiquity, the nature 


` private institution, 


the 


“ appointed under the Act. 


of the gifts of property made to it, the way how 
these have been treated by its head, the long es- 
tablished usage and custom of the institution, all 
these throw valuable light on the question whether 
the mutt is a public religious endowment or a 
Giyana Sambhanda Pandara- 
sannadhi v. Kandaswami Thambiran (3) and Sam- 
mantha Pandara v.Sellappa Chettiar (4), referred 
to. |p. 279, col, 1.] 
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of 1928. 
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Messrs. P. V. Rajamannar and V. Ranga- 
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Leach, C.J.—(Appeal No. 144 of 1932.) 
In this appeal the Court is called upon to 
decide whether a muttin the village of 
Ohebrole, Guntur District, is a mutt with- 
in the purview of. the Madras Hindu Reli- 
gious Endowments Act, 1927, and as such, 
is liable tomake an annual contribution to: 
the funds of the Board of Commissioners 
The appellants 
claim that the muti does not constitute a 
public religious endowment. They say that 
16 is entirely privaie in its nature, and there- 
fore, it cannot be called upon in law to 


` make any contribution. The Board having 


decided that the mutt is liable to make an 
annual payment, the suit out of which this 
appeal arises was filed by the appellants in 


the Court of the Subordinate Judge of, 


` Guntur for a Géclaration to the effect that 


the Board has no right to make a levy. 
The learned Judge agreed with the Board 


: “and dismissed the suit. 


The appellant are brothers and are mem- 


_ bers of the sect known as Jangams or Vira 


Saivas. They worship the Lingam or 
‘symbol of Shiva which they wear suspended 
round the neck. According to “The Manual 
of the Nellore District’ compiled by John 
A. O. Boswell, Collector of Kistna District 
in 1573, there are five seats of the principal 
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‘priests of this sect, namely (1) Gokarna 


Matam at Nizampatam; (2) Vibhuti Matam 
at Bangalore; (3) Saranga Matam at’Sri- 
sailam ; (4) Tota Matam in Hyderabad, 
and (5) Chebrole Matam at Chebrole. The 
Ohebrole Matam isthe mutt with which the 
suit isconcerned. When it was founded is 
not known, but the evidence in this case 
shows that it was in existence in 1775, since 


.when the members of the appellants’ family 


have been entirely responsible for its 
management. Ib has been the custom for 
the head of the family for the time being 
or its members to choose a male member to 
be the head of the mutt. The person so 
chosen is required to take a vow of celibacy 
and is known as the Sambhu Devara. The 
Sambhu Devara receives the veneration not 
only of the members of his family, but of a 
large number of disciples to whom he gives 
religious instruction. The disciples do not 
live with him in the mutt but in their own 
Villages, many of them, of course, visting 
the mutt from time to time. It is the 
custom for the Sambhu Devara to pay 
visitsto his disciples periodically. In these 
visitations he is usually assisted by the male 
members of his family, who themselves at 
times visit the disciples without him. The 
mutt is divided into three parts. In one 
part, the Sambhu Devara lives and receives 
his disciples. In the second part are the 
residential quarters of the other members 
of the family and the kitchen, The third 
part consists of a court-yard in which there 
are the tombs of ancestors of the appellants 
who have held the office of Sambhu Devara. 
These tombs are ten in nubmer and are 
regarded as shrines, Within the mutt 
premises the daily worship of the Lingam 
takes place and from time to time religious 
rites are performed at the tombs of the 
departed Sambhu Devaras. It is not sug- 
gested that these religious observances are 
confined to appellant No.1 and the mem- 
bers of his family. They are, in fact, 
participated in by members of the sect 
generally. Plaintiff No. 1 is the present 
Sambhu Devara. The mutt is maintained 
out of the income of lands situate in the 
villages of Koilmudi and Penumudi. The 
appellants claim that these properties do 
not constitute endowments of the mutt, but 
are in fact properties privately owned by 
the family. The appellants’ case turns off 
the answer to this question. Section 9 (7) 
of the: Act delines the word muti. It 
means: ; 


“An institution for the promotion of the Hindu 
religion ‘presided over by a person whose duty is to 
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engage himeelf in spiritual service or who exercises 
or claims to exercise spiritual headship over a body 
of disciples and succession to whcse office devolves in 
accordance with the directions of the founder of the 
institution or is regulated by usage; and includes 
places ofreligious worship other than a temple or 
places of religious instruction which are appurtenant 
to such institution.” . 

Section 69 states that every mutt and every 
specific endowment attached to a muti shall 
pay annually for meeting the expenses of 
the Board, such contribution not exceeding 
one anda half per centum of its income as 
the Board determine. The appellants con- 
tend that this section can have no appli- 
cation as the Act only applies to mutts of a 
public character, and in this connection 
point to s, 2 which says: l 

“This Act extends to the whole ofthe Presidency of 
Madras except the Presidency town and applies, save 
as hereinafter provided, to all Hindu public religious 
endowments.” Ng 

For the Board it isargued that every mutt 
which falls within the definition of s. 9 (7) 
must be deemed to be a public mutt, but I 
think that this statement is too wide, and I 
am of the opinion that a mutt does not fall 
within the purview of the Act unless it can 
be regarded as being a public religious 
endowment. That there can be private 
muits cannot be disputed, and where the 
property is given to the head of a mutt for 
his personal benefit, is cannot constitute a 
public religious endowment. Some very 
apposite observations in this connection 
were made by Wallis, J. in Kailasum Pillai 
v. Nataraja Thambiran, (1) at p. 279*: 

“Further, in my opinion, where gifts were given to 
heads of mutts without any specific trust, the inference 
suggested by the circumstances of the case and by 
usage is that it was not intended to fetter the donees 
by any trusts in dealing with the gifts or to make 
them accountable ina Oourt of law for their manner 
of dealing with them. The ascetic character of the 
donees and the great reverence in which they were 
held would, I think, have rendered such restrictions 
in the eyes of the donors both unnecessary and 
unbecoming. The fact that the heads of mutts have 
more or lessfrequently abused fheir position is not 
of itself a sufficient reason for treating them as 
trustees of the mutt endowments. This isthe only 
question in my opinion which arises; and my answer 
is that heads of mutts cannot be regarded as trustees 
of mutt endowments except in so far as it may be 
shown that any particular endowment was granted 
to them on trust.” 


But where the property has not been 
given to the head of the mutt for his own 
use, but has been given, for instance, for 
the purpose of defraying the costs of reli- 
gious observances or the performances of 
pujas within the mutt, the position is very 
different. It is, therefore, necessary to ascer- 
me 33 M 265; 5 Ind. Cas. 4; 19 M LJ778;7 ML 


Pago of 33 M-d] 








t 
e en 


tain the terms on which the lands were 
given I will deal first with the Koilmudi 
lands. These lands were granted in thè 
year 1775 by the zamindar of the day.to 
the then Sambhu Devara. The grant is in 
the following terms: 

"We have granted 2 (two) kuchulas of Beedu Polam 
Manyam (waste land} to Sambhu Devara Garu among 
the fields of the aforesaid village, 1185 Fasli (1775-76). 
You should understand that you should get the 


said land separated and the boundaries fixed. 
(Exhibit AJ” 
The grant was confirmed in 1791 by 


another document, which reads as follows: 

“We have granted two kuchalas of land in the 
fields of the aforesaid village to Sambhu Devara 
Garu, You should understand that the said land 
should be (separated) (torn) Vatsakha Bahula 7 of 
Paridhavi year. (Exhibit CO)” 

It will be observed that while the grant is 
tothe Sambhu Devara it is not stated whe- 
ther he is to hold the lands inhis own right 
or on behalf of the mutt which was then in 
existence. If the matter remained there, 
it might well be argued that this -grant 
should be construed as a personal grant. 
But when we examine the Inam Register 
of 1862 and the statement which 
was filed by the Sambhu Devara of the 
time, it is clear that these lands were 
given for the purpose of defraying the 
cost of lighting of lamps and performance 
of pujas at the shrines then within the 
mutt. In col.6 of the statement prepared 
by the Sambhu Devara and filed in the 
settlement proceedings there is this entry: 

“It was granted permanently by Rajah Vasireddi 
Ramana Garu, thethen Zamindar of Koilmudi, to 
the mutt for meeting the expenses of performing 
Deeparadhana and other items.” 

Colum 6 contains particulars as to how 
the’ grant was obtained and its conditions, 
In col. 11 which requires particulars of the 
enjoyment of the grant, there is this 
statement: 

“It is being enjoyed through Sambhuswamivaru 
i expenses for Nitya Deéparandhana and other 
romga. 

Now it is important to remember thig 
is not a statement prepared by an official” 
on information received which might be 
erroneous. Ít isa statement prepared and 
submitted for the purpose of the settle- 
ment by the Sambhu Devara himself. The 
entries in the Settlement Register are to 
the same effect. In col. 8 of the register 
which requires particulars of the service 
for which the grant is held are the words: 
“for the Sambhu Devara Matam at Chebrole 
for lighting lamps and making pujas to 
the shrine.” It has been suggested that the 
Oourt should disregard these entries and 
have regard merely tothe terms of the 
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grant itself. The learned Advocate for the 
appellants has here laid great stress on the 
deoision in Secretary of State v. Srinivasa- 
chriar (2), where their Lcrdships disregard- 
ed the entries in the inam register and 
decided the case on the terms of the grant 
itself. In that case, however, the grant showed 
that. the entries in the register were 
erroneous. In the present case the grant 
does not state that the Sambhu Devara was 
to hold the property in his own right; it 
is silent in this respect. But we know 
the purposes for which the lands were given, 
because the grantee’s successor stated them 
in 1862, and his statement put the matter 
beyond real dispute. 

The learned Advocate for the appellants 
has relied cn a number of documents to show 
that the appellants’ ancestors treated these 
lands as being their private property. One 
of these dccuments is a tenancy agreement 
of the year 1847 which was executed by 
a tenant for a term often years in favour 
of the brcther of the Sambhu Devara of 
that day. In 1852 the Sambhu Devara 
and a brother borrowed money on the 
security of the property and in 1854 the 
Sambhu Devara allowed his two brothers to 
partition it between themselves. But all 
these transactions took place before the 
settlement of 1852 when the same Sambhu 
Devara disclosed to the Settlement Com- 
missioner ihe terms on which these lands 
were held. The fact that some of the 
appellant’s ancestors did deal with this 
property as their own, would not ‘change the 
character of the grant. If it did constitute a 
religious endowment, a religious endowment 
it would remain. With regard to the parti- 
tion, itis to be observed that it did not 
deprive the mutt of the benefit of the lands 
permanently. That they: came into the 
Possession of the Sambhu Devara is shown 
by. the fact that in J&98 a tenancy agree- 
ment was executed in favour ôf appellant 
No. 1, the present Sambhu Devara. For 
the reascns indicated we hold that the 
Koilmudi lands did and do constitute an 
endowment of the mutt. The original 
grant of the Penumudi lands has not been 
put in evidence. It is said that it was 
destroyed in a fire. The Inam Register, 
however, clearly shows that these lands also 
constitute a religious endowment. The entry 
in Gol. 8 states that the lands are held for 
the maintenance of worship in the mutt and 


M L T 181: 19°AL J 901; 33 O L J 280;13 L W 
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this, in the circumstances, musi be regarded 
as conclusive, 
The lands in both the villages were 
granted to the mutt for religious ` 
purposes; the mutt has been in existence 
for at least a century and a half and is an 
institution which is venerated and visited 
by a large numberof people; public worship 
takes place within its precincts and it pro- 
vides religious instructions for members of 
the Vira Shiva sect. It is impossible, in 
these circumstances, for the appellants to - 
maintain their contention that it is not a 
mutt of the character contemplated by the 
Madras Hindu Religious Endowments Act, 
1927. Being a mutt governed by the 
provisions ofthe Act, the Board kas the 
right to called upon those in charge of 
it to make the contribution required by ` 
s. 69. The appeal consequently fails and 
must be dismissed with costs, which will 
be paid out of the mutts funds. The . 
appellants will also be allowed their costs. 
out of those funds. 
C. R. P. No. 1218 of 1933.—The peti- 
tion is allowed. O. P. No, 91 of 1928 on 
the file of the District Court, Guntur, will 
be dismissed. No order as to costs. 
Madhavan Nair, J.—I entirely agree. 
I add a few words only because of the 
insistence with which Mr. Krishnaswami 
Aivangar argued that the Chebrole mutt 
isa private mutt, If the origin of the 
mutt is unknown, the history of the property 
of the mutt and the manner how it has 
been dealt with by the matadhipathi will 
often afford an answer to the question 
whether the mutt is a private institution 
ora public eidowment. In this case the 
mutt in question is, in my opinion, a public 
, religious endowment, though the properties 
of the mutt were for sometime treated as. 
if they were the private properties of | 
the family of the appellants. Itis clear 
from theinam statement thatthe head of 
the Matam himself treated the property 
‘mentioned in it as having been given for 
public purposes. In its origin and narrow 
sense the term ‘mutt’ signifies the residence 
of an ascetic, ora sanyasi or a paradesi: 
see Giyana Sambhand1 Pandarasannadhi v. 
Kandaswami Thambiran (3), at p. 386*. As — 
pointed out in Sammantha Pandara v. 
Sellappa Chettiar “(4) : if 
“a preceptor of religious doctrine gathers around 
him a number of disciples whom he initiates into 


the particular mysteries of hig order and instructs 
his religious tenets.” 


(3) 10 M 375. 
(4) 2 M 175. 
*Page of 10 M.—|Hd.| 


The position then is this: ` 
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Gradually, pious persons endow the pre- 
ceptér with properties and in course of 
time we have assciations of sanyasis 
devoted to divine worship who give 
uplesam or instruction to deserving candi- 
dates. Is is in this manner that mutts 
come into existence. But there are 
many cases where mutts have been 
deliberately established from the very 
commencement as public institutions in 
order to maintain and strengthen the 
doctrines of particular systems of 
religious philosophy. The history of this 
class of what may be called “endowed 
mutts” which came into existence in the 
nature of monastic institutions presided 
over by ascetics and sanyasis- are 
mentioned in Giyana Sambhanda Pandara- 
sannadhiv. Kandaswami Thambiran (3) 
already referred to. It is possible to 
conceive of gifts of properties by pious 
followers to the head of a mutt personally 
for his own use. These he may administer 
as properties of hisown but over other 
properties which appertain to the muti, 
his responsibility is that of a trustee. 
Ordinarily properties though given to the 
head ofa mutt will also be used as 
properties of the mutt as an ascetic is 
prevented from owning property for 
personal enjoyment. The question whether 
a particular mutt forms a public religious 
endowment or is a private institution 
must be judged in the light of the 
evidence in each case. The origin of the 
mutt, if itis known, its antiquity, the 
nature of the gifts of property made 
to it, the way how these have been treated 
by its head, the long established usage 
and cus:om of the institution, all these 
throw valuable light on the question 
whether the mutt is a public religious 
endowment or a private institution. The 
mutt, in the present case did not, in my 
Opinion, come into existence as an 
“endowed mutt” at its inception, but the 
sanctity ofthe life ofthe Matam people 
—~the appellants’ ancestors—attracted 
grants of property from pious donors 
and gradually the Matam came to be 
treated as apublic religious endowment. 
If we did not havethe inam statement 
made by the then head of the Ohebrole 
Matam or the inam entries in the register 
to help us, it might have been a matter 
of some difficulty to hold with confidence 
that the Matanfin this case is a public 
religious endowment. [t may be argued 
with great force as has been done by 
Mr. Krishnaswamy Aiyangar that the 
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grants Aand © show that the property 
referred to in them were granted to the 
Chebrole Matam people for their 
enjoyment and not as trustees to hold 
them for a public purpose: the treatment 
of the property by them may also be 
said to support this argument; but that 
the properties were to be used for a 
public purpose becomes clear from the 
other evidence in the case. I would, 
therefore, hold that mutt in this particular 
case is a public mutt and comes within 
the description of “a Hindu Public Religious 
Endowment" to which tha Hindu Religious 
Endowments Act would apply. > 

I agree with the orders passed by my 
Lord both in the appeal and in the civil 
revision petition. , 
Appeal dismissed. 
ND. Petition allowed. 


a TSE r 


CALCUTTA HIGH COURT 
Civil Appeals Nos. of 1936 and 21 of 
193 


May 15, 1938 
NASIM ALI AND HENDERSON, JJ. 
MATHURAMOHAN CHAKRAVARTI 
— DgreNDsNT—~APPELLANT 
versus 
LALMOHAN OHAKRAVARTI AND ANOTHER 
—-PLAINTIFFS~~RESPON DENTS 

Recetver—Liability of—Accounts filed by Receiver 
—Objections by parties referred to Commissioner 
and dealt with by him and subsequently considered 
by Court—Discharge of Receiver—Discharge held was 
after consideration of propriety of accounts—Lia- 
bility of Receiver after discharge. 

Where before the Receiver was discharged, ob- 
jections were taken by the parties to the propriety 
of the entries in the accounts filed by the Receiver 
and they were referred to the Oommissioner and 
were dealt with by him and the objections were 

Iso subsequently considered by the Court, it cannot 

o said that the propriety of the accoants was not 
considered by the Judge at the time when the Re- 
ceiver's accounts were passed and he was discharg- 
ed. It is true, however, thay if there is any liabi- 
lity attached to” the Receiver other than which 
appears on the face of the accounts and if 
liability is not inquired into or determined by 
the Gourt atthe time of discharging the Receiver, 
a separate suit for determination of such liability 
will lie be 

O. As. from the original decrees of the 
Sub Judge, Fifth Court of Dacca, dated 
August 31, 1936. 


Dr. S. C. Basak, Messrs. Jatish Chandra 
Guha and Amritu Lat Mukherjee, for the 
Appellant. 

Messrs. Atul Chandra Gupta, Prokash Ch. 
Pakrashi, Abinash Chandra Bhuttacharjee, 
and Satish Chandra Chaudhury, for the 
Respondents, 


such 


280 


Nasim All, J.—These two appeals are 
against the decision of the Subordinate 
Jpdge, Fifth Court, Dacca, dated August 31, 
1936. Three brothers Lalit Mohan Cha- 
kravarti, Mathora Mohan Ohakravarti 
and Lal Mohan Chakravarti were members 
of a joint Hindu family governed by the 
Dayabhaga School. Lalit was the eldest, 
Mathura, the seeccnd and Lal Mohan, tke 
youngest. In 1308 B. S. corresponding to 
1901 A. D. they started a business called 
Shakti Oushadhalaya for preparation of 
some Ayurbedic medicines with a small 
capital derived from the income of the pro- 
perties left by their father and other pro- 
perties acquired by them as members of a 
joint Hindu family after the death of their 
father. Within a very short time the busi- 
ness became prosperous and began to yield 
large income. Many movable and immov- 
able properties were acquired out of the 
income of the joint properties and business. 
Lalit died in 1324 B. S. corresponding to 
1917 A. D. leaving a minor son Kanindra 
Mohan as his only heir. Mathura is manag- 
ing the joint family property as well as the 
joint family business from a very long time. 
In the year 1926 Lal Mohan and the 
widow of Lalit as next friend of Fanindra 
instituted a suit (Title Suit No. 167 of 
1926) in the First Court of the Subordi- 
nate Judge at Dacca against Mathura for 
partition of the joint family properties, 
accounts and other reliefs. On their prayer 
two Pleaders were appointed Receivers by 
the Subordinate Judge on January 20, 
1927. Mathura appealed against this order 
of the Subordinate Judge to this 
Court. This Court concurred with the Sub- 
ordinate Judge that a Receiver should 
be appointed but directed the Subordinate 
Judge to appoint Mathura as Receiver if he 
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-would agree. Mathura was appointed Recei- ' 


ver with his consept by the Subordinate 
Judge on April 11, 1927. ki 

The suit was gubsequently transferred to 
the Fifth Court of the Subordinate Judge 
and was re-numbered as Suit No, 1 of 1930. 
It was decreed by the Subordinate Judge on 
September 19, 1930. Mathura appealed 
against this decree to this Court, It was num- 
bered as F., A. No. 253 of 1930. The parties 
to the appeal filed a petition of compromise 
in: this Court. The terms of the compro- 
mise were found by this Court to be for 
the benefit of the minor plaintiff and the 
appeal was disposed of in accordance with 
them on Febrbary 2, 1936. The terms of 
the compromise, so far as they are relevant 
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for the purpose of the two appeals before . 
us are as follows; 
“(1) Plaintiffs and the defendant shall each be 
entitled to one-third share in all movable and 
immovable properties in dispute including the 
Shakti Oushadhalaya business, Shakti Press, money- 
lending business, shares of companies and claims s 
of the estate in dispute. (2) All savings during the 
minority of the minor plaintiff will be deposited 
in the Imperial Bank in the names of the two 
adult brothers and in the namesgof all three after 
attainment of majority of the minor plaintiff. (3). 
The defendant isto be absolved from all liability 
for accounts of the business and the other prope- ` 
ties in suit up to December 5, 1930, (4) Shakti 
Oushadhalaya firm will pay Rs, 500 per month to 
each of the three partners within the first week of 
every Bengali month. There will be annual Nikash 
ofthe income of the joint properties including the 
business and the balance sheet is to be prepared, 
accepted and signed by the partners by the month 
of next Ashar each year and the net profit shall be 
divided and paid annually. (5) Income from other 
sources shall be divided equally as soon as the 
dues are realized. (6) The management of the busi- 
ness is to be conducted by the defendant in con-,. 
sultation with plaintiff No. 1 and plaintiff No. 2 after 

he attains majority.” | 

While disposing of the appeal this Court 
made the following orders ;— 

“Tt is necessary that we should also pass some 
orders relating to the discharge of the defendant 
from his position as Receiver in respect ofthe pro- 
perties which form the subject-matter of the suit. 
It appears that in para. 7, sub-para. (3), the parties 
have expressed their willingness that the defen- 
dant be absolved from all liabilities for accounts of 
the business andthe other properties in suit up to 
December 5, 1930, As soon as the papers go down 
to the Court of the learned Subordinate Judge, the 
learned Judge will proceed to call upon the defen- 
dant to put in in Court the entire amount of money - 
which may be in his hands as representing the 
proceeds of the business and the properties since 
December 6, 1930, and up to the date on which 
such deposit is to be made, The learned Judge on 
receiving the said amount from the defendant will 
divide the same equally amongst the three parties, 
namely the two plaintifis and the defendant, and 
will proceed to discharge the defendant from his 

osition as such Receiver. It should be mentioned 
here that the last part of this order is also passed by 
consent of parties.” 


The case then went back -to the Sub- 
ordinate Judge. On April 21, 1931, the 
Subordinate Judge directed the defendant 
to deposit the money lying in his hands 
within three weeks from that date. On the 
defendant's petition, time was extended 
up to June 1, 1931, for depositing the 
amount. On May 30, 1931, the learned 
Judge directed the defendaut to produce 
the account papers and the vouchers for 
inspection cf the plaintiffs. On June 1, 1931, 
Mathura deposited in Oourd Rs. 2,850-6-0 
alleging that that amount was the entire 
amount in his hands up to that date as 
proceeds of the business and other joint 
properties, He, however; did not produce 
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the account books as directed by the Court. 
On June 1, 1931, the learned Judge there- 
upon made the following orders: 

“The account papers of the business and the 
other properties in suit since December 6, 1930, 
and up to this date together with the papers men- 
tioned in the plaintiff's petition of date and 
vouchers are, in my opinion, essentially necessary 
to enable the Court to ascertain the truth of the 
defendant's allegation as to the entire amount of 
money now in his hands. The defendant is, there- 
fore, directed to produce in course of this day in 
Court the account papers for the said period ..... 
After these account papers are filed in Court, 
the plaintiffs nave inspected the same, I ‘wlll 
consider whether it is at all necessary to direct 
the defendant Receiver to produce in Court the 
account papers, etc, of the business and thefother 
properties in suit prior to December 6, 1930. It 
is to be distinctly understood that the defendant 
cannot be and will not be discharged from his 
position as Receiver unless and until he produces 
in Court the account papers of the businsss and 
the other properties in suit together with other 
papers mentioned above.” 


The defendant then filed the account 
papers and the vouchers on June 2, 1931. 
Lal Mohan and Fanindra took objection to 
the deposit made by the defendant on 
June |, 1931, stating that the amount 
actually in the hands of Mathura was much 
in excess of the amount deposited. The 
also took various objections to the entries in 
the account books filed by the defendant. 
On July 13, 1931, the learned Judge 
appointed a Commissioner to examine the 
account books from December 6, 1930, 
to June 1, 1931, with reference to the 
vouchers and other papers filed by the 
defendant and also to consider the objec- 
tions taken by plaintiffs and to submit his 
final report. On November 27, 1931, on 
the prayer of Lal Mohan and Fanindra 
the learned Subordinate Judge discharged 
the defendant from the Receivership subject 
to the condition that he would be liable 
for such further sum, if any, as would be 
found due to him on adjustment of the 
accounts later on. On April 28, 1932, the 
Commissioner submitted his final report 
stating that besides Rs. 2,850-6-0 deposited 
by Mathura in Court on June 1, 1931, he 
had in his hands on that date a further 
sum of Rs. 1,245-11-4. This report was 
accepted by the Subordinate Judge on 
August 30, 1932, and he directed the defen- 
gant to deposit this amount within 15 days 
from that date. On September 17, 1932, 
this money was deposited by the defendant 
and he was discharged from the office of 
Receiver. Lal Mohan and Fanindra filed an 
appeal to this Oourt against this order on 
April 28, 1932, “(M. A. No. 508 of 1932). 
There was also a-petition by them to this 
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Court for revising this order. On Janus 
ary 3], 1934, they raised another suit 
against Mathura in the first Court of the 
Subordinate Judge being Title Suit No. 13 
of 1934. First Appeal No. 217 of 1936 arises 
out of this suit. The material allegations 
of the plaintiffs in this suit are : 

“(a) That although the defendant was absolved 
from all liability of accounts up to December 5, 
1930, by the compromise in Title Suit No. 167 
of 1926, he was still liable to pay to the plain- 
tiffs the two-third share of the money that was 
in his hands on December 5, 1930. (6) That 
the defendant was liable to render accounts to the 
plaintifis from December, 6, 1930, to April 13, 
1933. (c) That the defendant has violated many 
of the conditions laid down in the compromise 
decree made in Title Suit No 167 of 1926,” 


They accordingly prayed for accounts of 
the joint properties including the business 
from December 6, 1930, to April 13, 
1933, for ascertainment of the amount which 
was in the hands of the defendant up to 
December 5, 1930, after taking accounts, 
for a decree in their favour for their share 
of the money as would be found due to 
them after taking accounts, for removal of 
the defendant from the office of the manager 
of the joint family properties and business 
and for injunction. They also prayed for 
certain other reliefs. The defendant filed 
his written statement on July 10, 1934. 
In his written statement he stated inter 
alia that in view of the compromise decree 
in F. A. No. 253 of 1930, the plaintifs were 
not entitled to get a decree for accounts for 
the period up to December 5, 1930. He also 
alleged that the plaintiffs were not entitled 
to claim any accounts from him from 
December 6, 1930, to June 1, 1931, in view 
cf the compromise decree and also by the 
order of the Subordinate Judge, dated 


August 30, 1932, in Suit No. 1 of 
1930. He also stated that in accord- 
ance with the terms of the com- 


promise he prepared jhe balance sheets 
for the years 1338 and 1339 B. S. and sent 
copies of these balance sheets to the 
plaintiffs and io spite of the notice asking 
to accept and sign them, the plaintiffs did 
not doso. He also stated that he did not 
act in contravention of the terms of come 
promise. 


M. A, No. 508 of 1932 and the appli- 
cation for revision were not proceeded 
with by the plaintiffs and were dismis- 
sed by this Court on November 22, 1934, 
On July 1, 1935, Lal Mohan and Fanindra 
served a notice on Mathura under s. 80, 
Civil Procedure Code. On September 4, 
1935, they instituted another ‘suib against 
Mathura in the Qourt of the Subordinate 


282 


Judge at Dacca being Suit No. 116 of 
1935 out of which F. A. No. 21 of 1937 arises. 
They repeated in the plaint of this suit 
their allegations in their plaint in Suit 
No. 13 of 1934. They further alleged in 
their plaint in this suit that although the 
defendant was discharged from his office 
of Receiver on September 17, 1932, he was 
not_made a party in Suit No. 13 of 1934 
as Recei7cr and that they were therefore 
advised to file another suit against him 
as Receiver, after serving notice on him 
under s. 80, Oivil Procedure Code. In 
this suit they prayed for determination of 
the money lying in the hands of Mathura 
up to December 5, 1930, by examining the 
accounts kept by him and also for accounts 
from December 6, 1930, to September 17, 
1932, as Receiver and for a decree for their 
Share of the money found due after ac- 
counting. In this suit the defendant in 
addition to the defences taken by him in 
the previous suit pleaded that a regular 
suit for accounts against him as Receiver 
was not maintainable, that the notice under 
8. 80 of the Code was illegal and insufficient 
and that the suit was not maintainable 
without the permission of the Fifth Court of 
the Subordinate Judge who appointed him 
as Receiver. Both these suits were trans- 
ferred thereafter to the Court of the Sub- 
ordinate Judge at Dacca. Suit No. 13 of 
1934 was re-numbered as Suit No. 12 of 
1936 and Suit No. 116 of 1935 was re-num- 
bered as Suit No. 3 of 1936. These suits 
were tried together and were disposed of 
by the same judgment on August 31, 1936, 
The Subordinate Judge overruled the pleas 
in bar taken by the defendant and decreed 
both the suits in part. The material por- 
tions of the decrees are: 

(a) That a preliminary decree declaring the 
defendant's liability to render accounts as Recsiver 
from December 6, 1930, corresponding to Agrahayan 
20, 1937 B.S. to oe 27, 1931, corresponding 
Agrahayan 10,1338 B. S. be passed"; (b) that a 
preliminary decree for taking accounts from the 
defendant as manager of the business and other 
joint properties sfrom November 28, 1931, 
corresponding to Agrahayan 11, 1938 B. B. to 
April 13, 1933, corresponding to the last day of 
Chaitra 1339 be passed; (e) that the defendant 
is directed to deposit in future in the Imperial 
Bank of India all savings inthename of all the 
three partners; (d) that the defendant be directed 
to make over to the plaintiffs their shares of income 
ofall the joint properties other than Shakti 
Oushadhalaya as soon as*the dues are realized 
by him; (e) thatthe defendant in conducting the 
|. business of the Shakti Oushadhalaya do consult 
“the plaintiffs in the following matters in connection 
with the business, namely, ; 

(1) preparation of budget and estimate at the 
beginningof every year, (2) appointment of an 
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auditor or a firm ofauditorsfor the preparation of 
of Nikash and balance sheet at the end of ewary 
year, (3) appointments dismissals, increment 


or reduction of salaries of, officers and. 
giving bonus and rewards to them; (4) opening 
and closing of branches, (5) construction 


of buildings, acquisition of properties, investments, 
borrowings and any other matter affecting or 
touching the finances of the business, (6) 
fixation of the reserve fund, and (7) framing 
of rules for the conduct and guidance of 
officers.” 

Preliminary decrees were drawn up and 
signed by him accordingly in the two 
suits. Hence these two appeals by the 
defendant. The plaintifis have also filed 
cross-objections. The first point raised 
by Dr. Basak on behalf of the appellant 
in these two appeals is that the learn- 
ed Subordinate Judge was in error 
in passing a decree for accounts 
against the defendant from December 
6, 1930, upto June 1, 1931. This contention 
is well-founded. During this period the 
defendant was admittedly the Receiver 
of the joint properties and the joint 
family business. He submitted his accounts 
to the Court. The plaintiffs took 
exceptions to the accounts. A Oom- 
missioner was appointed to examine the 
accounts in the light of the objections 
taken by them. The Commissioner submitt- 
ed a report stating that an additional 
sum of Rs. 1,245-11-0 was due from the 
defendant. This report was accepted by 
the Subordinate Judge. The defendant 
deposited the additional amount and was 
discharged from the office of the Receiver. 
The plaintifis withdrew their share of the 
money. The learned Subordinate Judge has 
made the defendant liable for accounts for 
this period on the ground that the propriety 
or otherwise of the various expenses men- 


‘tionedin the account books filed by the 


defendant was not inquired into by tha 
Court atthe time when the dsfendant’s 
accounts were passedand he was discharg- 
ed. From what has besn stated above 
ahis clear that this view of the learned 
Subordinate Judge is not at all correct. 
Before the defendant was discharged, ob- 
jections were taken by the plaintiffs to the 
propriety ofthe entriesin the accounts 
filed by the defendant. They were referred 
to the Commissioner and were dealt with 
by him. The plaintiffs’ objections were « 
also considered by the Gourt. It cannot, 
therefore, now be said that the propriety 
of the accounts were not eonsidered by 
the learned Judge at thetime when the 
defendant's accounts were passed and he 
was discharged. Further it seems to me 


t 
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hat this Court while disposing of the 
sppeal arising out of Title Suit. No. 167 
«of 1926 intended that the defendant's 
liability for accounts upto the date of his 
discharge was to be determined on the 
accounts filed by him. 

It is true that if there is any liability 
attached to the Receiver other than which 
appears on the face of the accounts and if 
such liability is not inquired inte. or 
determined by the Oourt at the time of 
discharging the Receiver, a separate suit 
for determination of such liability will 
lie, There is, however, no allegation or 
evidence inthis case about such liability. 
There is no allegation or evidence about 
any wilful default or negligence by the 
defendant. Under these circumstances I 
am clearly of opinion that the plaintiffs’ 
claim for accounts inthese two suits from 
December 6, 1930, to June 1, 1931, is not 
maintainable.’ The second contention of 
the appellant in these two appeals is that 
the defendant is not liable at all to render 
accounts for the period commencing 
from June 2, 1931, to April 18, 1983, 
either as Receiver or as manager and 
that even ifhe is liable, the order of 
the trial Court to take accounts from the 
defendants for this period is vague and 
misleading. In course of the hearing of 
the appeals before us the learned Advocate 
for the appellant and respondents agreed 
that the order of the learned Judge relat- 
ing to this matter should be varied in 
the manner following: The  plaiatifis or 
their agent will examine the account 
books and vouchers which have been filed 
by the defendant in the lower Court for the 
period commencing from June 2,1931, and 
ending on April 13, 1933, in the presence of 
the defendant or his agent and file their 
objections, if any, to the entries in the 
balance sheet and to the profit and loss 
accounts for the said period within two 
months from the date of the arrival of the 
record of these two suits in the lower 
Court. These objections are to be éonfined 
only to falsifying entries in the account 
books relating to this period. If no such 
objections are filed within the period afore- 
said, the claim for accounts for this period 
will stand dismissed. If objections are 
filed, they will be considered by the learned 
Judge and a final decree will be made by 
him in accordance with his decision on 
these objections, If the Subordinate Judge 

thinks that these objections cannot be cone 
veniently dealt with by him without a 
report from a Commissioner, he will appoint 
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a Commissioner for that purpose and then 
dispose of the objections after taking the 
report of the Commissioner into consider: 
ation. 

The third contention of the appellant in 
Appeal No. 217 of 1936 is that the trial 
Court was in error in directing him to 
make over to the plaintiffs their shares of 
income of all the properties in dispute other 
than the Shakti Oushadhalaya as soon as 
the dues are realized. The learned Advo- 
cates for the parties asked us to dispose of 
these objections of the appellant by con- 
sent of the parties thus: The two-thirds 
share of the plaintiffs in the net income of 
the properties other than the Shakti Ousha- 
dhalaya for each Bengali year is to be 
paid to them by the defendant by the first 
week of Jaistha of the year following 
provided the plaintiffs allowed the defen- 
dant to realize the whole income of the 
properties. The second and third conten- 
tions urged by the appellant are accordingly 
disposed of by consent in the manner 
indicated above. 

The fourth contention of the appellant 
in Appeal No. 217 is that the directions 
given by the trial Judge upon the defen- 
dant to consult the plaintiffs in certain 
matters specified in the concluding portion 
of the judgment of the trial Judge should 
be expunged. One of the terms of the 
compromise in F. A. No. 253 of 1930 is 
that the management of the business is to 
be conducted by the defendant in consulta- 
tion with the plaintiffs. The plaintiffs in 
their plaint allege that the defendant has 
not consulted them and is acting according 
to his own will. The only relief claimed 
by the plaintiffs for non-compliance with 
this condition of the compromise decree is 
the removal of the defendant ‘from the 
position of the manager of the property. 
At the time of the argument before the 
trial Court the plaintiffs did not press for 
ths removal of the defendant from the 
effice of the manager. The learned Judge 
thereupon thought that he should indicate 
the matters in which the defendant should 
consult the plaintiffs in conducting the 
management of the business. He then 
specified those matters, although there was 
no such prayer in the plaint and the 
defendant had no opportunity of meeting 
them. l ' 

I am therefore of opinion that the 
learned Judge was not justified in giving 
those directions and they should be set 
aside. The other grounds taken in the 
grounds of appeal to this Oourt by the 
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appellant in these two appeals were not 
pressed. Only one ground in the cross- 
objections in F, A. No. 217 of 1936 was 
pressed. It is ground No.3 and it is in 
these terms: 

“Eor that the Court below ought to have ordered 
deposit of all savings in the Imperial Bank in the 
names of three partners, that is, all daily collec- 
tions after deducting daily expenditure.” 

The learned Advocates appearing for the 
parties agreed that this objection taken by 
the plaintiffs should be disposed of by con- 
sent in the manner following: The plain- 
tiffs’ share of the net profits in the business 
for each year as shown in the balance 
sheet of that year prepared by the defen- 
dant in accordance with the terms of the 
compromise in F. A No. 253 of 1930 is to 
be paid by the defendant to the plaintiffs 
by Sraban 15, of the following year and 
if the plaintiffs refuse to accept the said 
payment, the defendant is to deposit the 
gum in the Imperial Bank of India in the 
names of the plaintifs within a week from 
the date of the refusal and the plaintifis 
will be entitled to withdraw the money so 
deposited under protest. This objection of 
the respondents is accordingly disposed of 
by consent in the manner agreed upon by 
the parties. The cross-objections in F. A. 
No. 21 of 1937 were not pressed. The 
result therefore is that these two appeals 
are allowed in part. The crcoss-objections 
in F. A. No. 21 of 1937 are dismissed. The 
cross-objections in F. A.No. 217 of 1936 
are partly dismissed and partly disposed of 
by consent in the manner indicated above. 
The appellant will get his full costs in 
F. A. No. 217 of 1936. Parties will bear 
their own costs in F. A. No. 21 of 1937 
and in cross-objections in the two appeals. 
Tet the record be sent down as early as 
possible. The Rule is discharged without 
costs. 


Henderson, J.—lagree. Idnly desire to 
add a few words about the directions given 
by the learned „Judge requiring the defen- 
dant to consult the plaintiffs in regard to 
certain matters. In my opinion they are 
misconceived in theory and unworkable in 
practice. They are misconceived in theory, 
because the learned Judge treated the 
partnership as thoughit were atrust. In 
my opinion the plaintjffs really took the 
right view of this matter. The grounds 
upon which the learned Judge Has based 
his directions were put forward by the 
plaintiffs as grounds for the removal of the 


defendant from his position as managing 


partner. They never suggested that the 
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working of the business should be kam- 
pered by directions of this kind, The result . 
was that when the plaintiffs withdrew 


their prayer for the removal of the defen- 


oe this particular matter was at an 
end. 
By consent itis further ordered that the 
defendant will putin in the Imperial Bank 
in the names of the plaintiffs by the end 
of Chaitra 1345 B.S. the amount that will 
be found due to the plaintiffs in their 
share of the net profits as stated in balance 
sheets and profit and loss accounts from. 
1338 B.S. to 1343 B. S. after deducting 
the amounts that have been paid to them 
during that period as shown in the said 
documents and the plaintiffs will be at 
liberty to withdraw the said amount irres- 
pective of the question of the accuracy of 
the said documents. 
8, Appeals partly allowed. 
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Second Appeal No. 194 of 1938 
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BHIDR, J, j 
Musammat BHOLI—DEFENDANT—ÅPPELLANT | 
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AND OTHERS—DEFEN DANT — RESPONDENTS 
Punjab Courts Act (VI of 1918), 8. 41 (3}—Only 
point raised in appeal that lower Appellate Oourt . 
omitted to determine point that reversioner had no` 
right to succeed to deceased in presence of his’ 
daughter and her son according to Hindu Law— 
Appeal if falls under s. 41 (3). 

ere in a case the appellant only raises a point 
that the Senior Subordinate Judge had omitted to 
determine one of the points raised by the appellant, 
namely that the plaintiffs reversioners had no right. 
to succeed to the property of the deceased in the 
presence of a daughter and her son according to 
Hindu Law, the appellant is not raising any ques- 
tion of the existence or validity of a custom, and in 
the circumstances, the appeal does not fall within 
the purview of s. 41 (3), Punjab Courts Act. Munshi 

Ram v. Mehr Das (1), distinguished.: 


. 5. A. from the decree of the Senior 


Sub-Judge, Rohtak, dated January 25, 1938. 
Mr. Shamair Chand, for the Appellant. 
Mr. F., C. Mittal, for the Respondents. 
Judgment.—One Harnam, an Aggarwal, 

Mahajan, died on September 27, 1925, and 

his property was taken possession of by his 

daughter Musammiat Sarti and her son Mut- 
saddi. Musammat Barti and Mutsaddi sold - 

a house out of this property in favour of 

Musammat Bholi for Rs. 400 on April 18, 

1933. Thereupon, the plaintiffs claiming to 

be the reversioners of Harnam instituted 

a suit to challenge (he alienation. Mutsaddi 


1 


a 


4039 


- resisted the suit contending that he was 
. the adopted son of Harnam. In the alter- 
| native, it was also pleaded that the plaint- 
“jis had no right to succeed to the property 
in the presence of the daughter and the 
daughter's son of Harnam, according to the 


Hindu Dharma Shastras by which the par-. 


ties were governed. The trial Court dis- 
missed the suit. On appeal the’ learned 
` Senior Subordinate Judge held that the 
defendants had failed to prove that any 
adoption had taken place or that the custom 
of adoption obtained. On these findings he 
accepted the appeal and decreed the plaint- 
iffs’ suit with costs. From this decision 
Musammat Bholi, defendant, has preferred 
_.the present appeal. The only point raised 
-by the learned Counsel for the appellant is 
_ that the Senior Subordinate Judge had 
‘omitted to determine one of the points raised 
by the appellant, namely, that the plaintiffs 
had no right to succeed to the property in 
-the presence of Musammat Sarti and her 
Son Mutsaddi according to Hindu Law. 
The learned Counsel for the respondents 
conceded that this point had not been deter- 
mined by the learned Senior Subordinate 


` Judge but he contended that the defend- ` 


ants were not entitled to agitate the point 
= in the present appeal, as they had obtained 
` no certificate from the learned Senior Sub- 
_ Ordinate. Judge under s, 41 (3), Punjab 
Courts Act, on the question of custom in- 
volved. In support of this contention he 
-Yelied on Munshi Ram v. Mehr Das (1). 
| The facts of that case were, however, quite 
|, different. In the present case the appellant 
- is not raising any question of the existence 
_ or validity of a custom and in the circum- 
. Stances the present appeal doesnot appear 
= to me to fall within the purview of s. 41 
< (3) Punjab Courts Act. 1 accordingly ac- 
- cept this appeal and remand the case to 
"the learned Senior Subordinate Judge for 
decision of the aforesaid point on which he 
has given no nding. Thestamp on appeal 
will be refunded. Costs will follow final 


. decision. Parties are directed to appear bee ° 


` fore the learned Senior Subordinate Judge 
_ on June 1, 1938. 
bE Ween tan we i er ee 

} Lah, ; 475 Ind. Cas. 659: AI 
_ R 1938 Lah. 33; 40P L R295; 11 RL 17. i 
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NAGPUR HIGH COURT 
Second Appeal No. 105 of 1933 
April 9, 1937 
Niyoat, J. í 
Musammat ANUPA BAI—PLAINTIpE— 
APPELLANT 
VETSUS 


BHAGWANT SINGH AND ofTaERS— 
DEFENDANTS —RESPONDENTS 

Contract Act (IX of 1872), s. 16—Undue influence, 
ingredients of —Onus of proof —Second appeal —Error 
of law—Lower Appellate Court's finding based on mis- 
conception of real nature of issue in case—High 
Court if can hear appeal on facts—Jurisdiction — 
Ultimate Court of Appeal kas jurisdiction todo that 
which is competent for trial Court to do~—Precedent— 
Value of ~Law on question quite clear—Advisibility 
of searching case-law. 

According to the description of undue influence in 
s, 16, Contract Act, there are three ingredients; (1) that 
the relations subsisting between the parties should be 
such that one ofthe parties isin a position to dominate 
the will of the other; (2) that the dominant party 
obtains an unfair advantage over the other; and (3) 
that the dominant party uses his dominant position to 
obtain that unfair advantage. Although these are 
three ingredients constituting undue influence, the 
party who pleads undue influence has, in the first in- 
stance, to prove only the first and second ingredients. 
When a personis proved to bein a position to 
dominate the will of another and the transaction 
appears on the face of it or onthe evidence adduced, to 
be unconscionable the onus of proving the absence of 
the operation ofthe third factor lies on the dominant 
party. [p. 287, col. 2] 

There is an error of law when a Court's finding 
proceeds upon a misconception of the Yeal nature of 
theissue inthe case, when several facts admitted or 
proved are not considered in their relation to each 
other and weighed asa whole, when a certain legal 
consequence which naturally flows from admitted and 
proved facts is overlooked, or when a material part 
of admissible evidence which vitally bears on the 
point at issue is disregarded. A case which involves 
such an error of law falls within the ambit of a. 100, 
Oivil Procedure Code, Atmaram Bhagwant v. Col- 
lector of Nagpur (1) and Damusa v. Abdul Samad (2), 
referred to. Durga Chowdhurain v. Jawahir Singh 
Chowdhury (3), relied on. |p. 288, col. 1.] 

Where therefore the lower Appellate Uourt’s finding 
‘is not in conformity to law, it cannot claim any finality 
and the second Appellate Court can hear the whole 
case on facts. 

The ultimate Court of Appeg] must have jurisdiction 
to do that which it is competent for the trial Court 
to do. Mahomed Khalil Shirazi & Sons v, Les Tanneries 
Lyounaises (14), referred to, 

Where therefore a trial Court erders the plaintiff 
to pay certain amount to the defendant within a 
certain period and that on failure the suit would 
stand dismissed, and the defendant files an appeal 
against such order before the period granted for pay- 
ment is expired and the first Appellate Court dis. 
misses plaintiff's suit totally, the High Oourt in 
reversing the decisionof the lower Appellate Court 
can give the plaintif a fresh period for the payment 
of the amount to the defentiant, Abu Mohamad Mian 
v. Mukut Pertap Narain (15) and Permanand Das v., 
Kripasindhu Roy (16), relied on. 

On a question on which the law is clear and un- 
ambiguous it, is unprofitable to wander in quest of 
principles in the wilderness of decided cases, for, 
when the law is clear, the decided oases only seek to 
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apply the law tothe particular circumstances which 
are presented for consideration. In such cases it has 
only to be seen whether certain facts which are 
established attract the application of the undisputed 
and well-recognised principle. Shrimati Sabitri 
Thekurain v. F. A. Sari (10) and Charles R. Davidson 
& Co. v. M. Robb (13), relied on, [p. 289, col. 1.] 


S. A. from the appellate decree of the 
Court of the District Judge, Jubbulpore, 
dated September 6, 1932, in O. A. No. 10 
. of 1932 reversing the decree of the Court 
of the Sub-Judge, First Class, Mandla, 
aa January 4, 1932, in C.S. No. 112 of 


R. B. M. B. Kirikhede, and Mr. A. R 
Kulkarni, for the Appellant. 

R. B. M. R. Bobde, and Mr. D. N, 
Chaudhuri, for Respondent No.3 and Mr, 
B. La Gupta, for Respondent No. 5, 

Judgment. —This isa plaintiff's appeal 
from a reversing judgment of the District 
Judge, Jubbulpore. 

The plaintif cued for a declaration that 
the sale-deed relating to 8 annas share 
of Mouza Nainpur executed by her on 
March 3, 1928, in favour of defendant 
No. 1 Himmat Singh, since deceased, who 
is now represented by his legal repre 
sentatives, was invalid and that it should 
be set aside with an order to deliver 
back possession of it tothe plaintiff. The 
proved facets which are now beyond con- 
troversy are that the plaintiffs husband 
died round about the year 1920 survived 
by two widows of whom the plaintiff was 
` the junior one. The senior widow by 
name Musammat Yesodabai, who was 
managing the property after her husband’s 
death, died in June 1927, and the plaint- 
iff became the sole owner of the property 
which consisted of a house at Nainpur 
and & annas malguzari share of Mouza 
Nainpur.. The defendant No. 2 and his father 
~ Obhattar Singh, who claimed to be pre- 
sumptive reversioners, contested the plaint- 
iff's right to mutate her name in the 
Revenue Court, but her name was recorded 
in the register of proprietary mutations 
inspite of their dispute. Evidently the 
Teversioners bore a grudge against her 
and their feelings became embittered. 
On the night of January 30, 1924, the 
plaintiff suffered from vomiting and purg- 
ing which were naturally regarded by her 
as symptoms of poisoning with the result 
„that a report was“ made to the Police who 
removed her tothe hospital at Mandla. 
She was discharged from the hospital on 
‘February 7, 1928. The sale-deed in 
question was executed on March 1, 1928, 
‘ the date which the document bears, in 
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favour of Himmat Singh. The value of 
that share has been found by the*lower 
Appellate Court to be Rs. 12,000, It is 
pertinent to notice that Himmat Singh was 
a weiletcedo man who owned two villages. 
The sale-deed was registered without 
any trouble, but when the plaintiff Te- 
ceived notice of the mutation proceedings 
initiated by the purchaser Himmat Singh, 
she tried to resile from the transaction. 
In the mutation Court she contested 
Himmat Singh's right to take possession 
ia pursuance of the sale-deed, which she 
alleged had been executed under circum- 
stances of fraud and undue influence. The 
mutation officer recorded Himmat Singh's 
name although he expressed his suspicions 
as tothe bona fides of the sale-deed. On 
July 31, 1998 Himmat Singh sold the 
village share to Khub Singh and his 
father Ohbattar Singh, the presumptive 
reversioners, for Rs. 5,500 which they did 
not pay in cash but treated as a debt 
and secured it by executing a mortgage in 
Himmat Singh’s favour. 

The plaintiff instituted the suit out of 
which this appeal arises on June 26, 1929, 
impeaching her conveyance dated March 
1, 1928, on the grounds which ars’ set 
forth in para. 3 of her plaint. Therein 
she states that she was an illiterate young 
and pardanashin woman who was unable 
to manage her village affairs and was 
indebted and harassed by relations, namely 
the reversioners. Then she mentions that 
poison was administered to her in February 
1928, and that in her distress-ensuing from 
that incident, the defendant No.1 offered 
an asylum to her and took her under his 
special care and protection. It was while 
she was under the protection of Himmat 
Singh that he made certain misrepresen- 
tations as tothe extent ofher debts and 
the danger of her property being sold 
by creditors and also that she had been 
threatened by Himmat Singh to transfer 
her 8 annas share in Mouza Nainpur on 
pain of her exposure as being his mistress. 
There are other misrepresentations alleged 
which it is unnecessary to narrate here. 
The upshot of all these allegations in 
para. 3 was that she had been induced 
by undue influence and fraud on the 
part of Himmat Singh to execute dhe 
sale-deed in his favour. Himmat Singh 
who was the only contesiing party ad- 
mitted that the plaintiff «vas illiterate but 
denied that she was either young or 
pardanashin -or unable to manage her 
Village affairs. He, of course, denied having 

s 


' 
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practised undue influence or fraud and 
asSerted that on account of successive 
failure of crops and other causes the 
plaintiff was compelled to part with her 
8 annas share and that she had executed 
a contract of sale in that behalf on 
January 5, 1928, that is, prior to her 
having been poisoned. He further asserted 
that the sale was justified by legal neces- 
sity. The trial Court found that the sale- 
deed was the outcome of undue influence 
and fraud and passed a decree setting 
aside the sale and ordering delivery of 
possession to the plaintiff subject to pay- 
ment by her of Rs. 3,000 within two 
months. 

The defendants appealed tothe District 
Judge, Jubbulporee The appellant pre: 
ferred no appeal but applied to the lower 
Appellate Court for extension of time 
which was fixed in the original Court's 
decree for payment of Rs. 3,000. The 
` lower Appellate Court allowed the appeal 
and dismissed the suit in toto. 

At first sight the appeal struck me as 
contesting a pure finding of fact, but a 
slight examination of the pleadings and 
the evidence revealed to me, in point of 
law, a misdirection which vitiates the 
lower Appellate Court's judgment. 

The lower Appellate Oourt finds that 
the appellant was illiterate but that she 
was not strictly a pardanashin woman, 
that she was in the habit of transacting 
her business, that she had opportunity to 
take independent advice and probably 
took the advice.of her Pleader, that although 
she began to live under the roof of 
Himmat Singh at his villages Sunwara 
and Kudari after registration of the 
sale-deed and Himmat Singh had kept a 


watchman over her to see that no outsider’ 


entered her house to repeat the attempt 
‘of pcisoning her again, the theory of 
undue influence was untenable, that the 
fraudulent ‘misrepresentations alleged were 
not proved; and lastly that though the 
. property was sold-for a quarter of its 
value, it was due to the plaintiff's foolish- 
ness as much as to the fact that she 
had only a qualitied title of a Hindu 
widow. ‘lhe lower Appellate Court, however, 
disregarded an important part of the 
«evidence indicating tne-particular relation 
in which Himmat singh stood to plaintiff 
since she had been discharged from the 
hospital at Mandla for the reason that 
the plaintiff had falsely denied the receipt 
' of consideration under ‘the sale-deed, It 
- treated the case as entirely one of fraud 


t 
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and misrepresentation and did not address 
itself ‘specifically to the question whether 
ornot Himmat Singh wasin a position to 
exercise influence on the plaintiff. The 
legal significance cf the facts which it held 
proved was lost sight of. 

It appears to me that the course of 
investigation pursued by the lower Ap- 
pellate Court want wide of the primary 
issue in the case and indicates a lack 
of appreciation of the measure of the 
burden of proof which lay on the parties 
in view of the law applicable to the 
facts of the case. The lawas to undue 
influence is contained ins. 16 of the 
Indian Contract Act. 

“A contract is said to be induced by ‘undue 
influence’ where the relations subsisting between 
the parties are such that one of the parties ig 
in a position to dominate the will of the other 
and uses that position to obtain an unfair ad- 
vantage over the other.” 

According to the description of undue 
influence, there are three ingredients; 
(1) that the relations subsisting between 
the parties should be such that one of the 
parties is in a position to dominate the 
will of the other; (2) that the dominant 
party obtains an unfair advantage over 
the other: and (3) that the dominant 
party uses his dominant position to obtain 
that unfair advantage. -Although these 
are three ingredients constituting undue 
influence, the party who pleads undue 
influence has in the first instance to 
prove only the first and second ingredi- 
ents, aS will be clear from the terms of 
s. 16 (3). That section says that when 
a person is proved to be in a position 
to dominate the will of another and the 
transaction appears on the face of it or 
on the evidence adduced to be unconscion- 
able, the onus of proving thé absence of 
the operation of the third factor lies on 
the dominant party. It is clear, therefore, 
that the plaintiff had “the burden laid on 
her of proving the primary issue which 
consisted of two parts, (|) that the sale- 
deed on the face of it was unconscionable, 
and (2) that Himmat Singh stood in such 
a relation to her as would give him an 
opportunity to dominate her will. That 
was the measure of the burden which 
was incumbent on the plaintiff. Sae prima 
facie discharged the burden as the pro- 
perty which she sold for Rs. 3,000 
was found to be worth Rs. 12,000. The 
purchase of Himmat Singh of the pro- 
perty for a quarter of its value was on 
the face of it unconscionable. “The burden 
of proving the particular relation o, 


$88 


Himmat Singh towards her also lay 
incontestably on her shoulder. She stated 
in her plaint the, general circumstances 
which brought Himmat Singh in contact 
with her and gave him a position which 
he could use to exercise some sort of 
influence on her. The particulars of the 
plea were not stated as they were un- 
necessary and the defendant also did not 
call upon her to state them. That plea 
was sought to be proved by oral evidence 
which was considered as trustworthy by 
the learned Judge of the original Court, 
who it may be remarked had the benefit 
of recording that evidence. The lower 
‘Appellate Gourt guided itself by the 
allegutions of fraud and undue influence 
in the plaint and reviewed the evidence 
in so far as it bore directly on the plead- 
ings andfound that there was neither fraud 
nor undue influence. As I have pointed 
out above the -plaintiff was in the first 
instance not required to prove fraud or 
misrepresentation nor even that there was 
undue influence; she had only to prove 
that the bargain was unfair and that 
the party who benefitted by it was in a 
position to influence her. This aspect of 
the evidence escaped the attention of the 
lower Appellate Court as | 
in the sequel with the result that it 
negatived what he described as the undue 
influence theory as also the plea of fraud 
and misrepresentation. Now it appears to 
me clear that there has been a miscon- 
ception of what the central issue in the 
case was, andthe investigation conducted 
by the lower Appellate Court went 
widely astray in consequence of the failure 
to appreciate the precise point in issue. 
There is an error of law when a 
Court's finding proceeds upon a miscon- 
ception of the real nature of the issue in 
. the case, when several facts admitted or 
proved are not considered in their relation 
to each other and weighed: as a whole, 
when a certain legal consequence which 
naturally flowg from admitted and provede 
_ facts is overlooked, or when a material 
part of admissible evidence which vitally 
bears on the point at issue is disregarded. 
A case which involves such an error of 
law must, in my opinion, fall within the 
ambit of s. 100, Civil Procedure Ccde : 
see Atmaram Bhagwant v. Collector of 
Nagpur (1), Damusa v. Abdul Samad 


(1) 25 N L R 68; 114 Ind. Cas, 587; A I Rig2z9P 0 
92; 33 OW N 458; 29 L W 496;6O W N 417;49 O L 
J 398; 31 Bom. LR 728; (1929) A L J 249; 57 M LJ 81; 

Ind. Rul, (1928) P G 99 (P C). 
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(2) and Durga Choudhurain v. Jawahir 
Singh Chowdhury (3) where Lord Macnagh- 
ten pointed out that an erroneous finding 
of fact is a different thing from an-error 
or defect in procedure. Where there 19 
error or defect in the procedure, the tinding 
of fact is vitiated and cannot be accepted 
as final in second appeal. 


As the lower Appellate Court's finding 
is not in conformity to law and cannot 
therefore claim any finality, I have heard 
the whole case on facts. A Vigorous 
and lengthy argument backed by a 
mass of case-rlaw on either side has been 
addressed. Reference has been made to Ram 
Sunder Saha v, Kali Narain Sen (4), Kali 
Prosonno Bhattacharyya v.iProtap Singh (5), 
Purna Chandra Chowdhury v. Sarojini Chous 
dhurani (6), Someshwar Dutt v. Tribhawan 
Dutt (7), Hodges v. Delhi and London Bank, 
Ltd. (8), Kali Bakhsh Singh v. Ram Gopal 
Singh (9), Shrimati Sabitri Thakurain’ v. 
F. A. Savi (10), Homeshwar Singh `v. 
Kameshwar (11), Suratsingh v. Baldeo 
(12). I am at this stage reminded of 
the dictum of Lord Haldane occurring in 
Charles R. Davidson & Co. v. M. Robb (13), 
in these terms : i 


“We ought, in applying the statute to particular 
facts,to direct our efforts rather to giving effect to 
broad principles with freedom in applying them 
to individual circumstances than to searching for 
guidance from mere apparent analogies with the 
particular facts of previous cases, analogies which 
rarely embody the full truth.” f 


(2)15N L R 97; 51 Ind, Oas. 177; A I R1919P0 
29; 47 O 107;46 IA140;17A L J 700;37 M LJ 36; 
(1919) M W N 503; 21 Bom, L R 920; 10 L W 310; 34 
O W N8l (rO). l 

(3) 17 I A 122 at p127; 18 O 23; 5 Sar. 560 (P O). ` 
ao A I R 1927 Oal. 889; 104 Ind. Cas, 527; 55 O 


9. 

(5)17 C L J 221; 16 Ind, Oas. 965. 

(6) 60 OL J 25; 155 Ind, Oas, 1027; A I R 1935 Oal. 
234; 7T R C 662. 

(7)9 Luck 178; 149 Ind. Oas. 480; A I R193 PO 
130; 61 I A 224;6R PC 151; 110 WN -781; 38 OW 
N 803; 67M LJ 7; 40 LW 5; 36 Bom, L R 652; 59 0L 
J 454; (1934) MW N 647(P OQ), | 

(8) z3 A 137; 27 IA 168; 7 Sar. 767 (P O). 

(9) 36 A Bl; 21 Ind. Oas; 985; 41 IA 23,12 A L 
115; i8 OW N 282; 16 O-C 378; (1914) M WN 1) 
WALT 115;15M LT 130,190 LJ172;10 LJ 6 
26 M LJ 121; 16 Bom, L R 147 (P 0). 

(10) 12 Pat. 359; 145 Ind, Oas, 1; A IR 1933 Pat. 
306; 14 P LT Sup 14; 6 R P17. 

(11) AIR 1935 P O 146; 157 Ind, Oas. 1; 8 R P C18; 
1935 O L R 480; (193530 W N 851; 19395 AL R881; 
1 BR8i7; 42 L W 286; 39 O W N 1130; 69M L 
J 335; 16 P L T 571; 37 Bom. L R 800; (1935) M W N 
1139 (P 0). : 

(12) 8 N L R 150; 17 Ind. Oas, 393. 

(13) 1918) A O 301 at p 316; 87 L J P O-58; 118 L T 
Cue T LR 213; 558 O L R 185; 62S J 347; 10 B W 


» 
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I should be following a course reprobated 
by the noble Lord were I to seek for 
guidance in the mere analogy with the 
particular facts of some previously decided 
cases. Ona question on which the law 
is clear and unambiguous, it is unpro 
‘fitable to wander in quest of principles 
in the wilderness of decided cases, for, 
when the law is clear, the decided cases 
only seek to apply the law to the parti- 
cular circumstances which are presented 
for consideration, In such cases it has 
only. to be seen whether certain facts 
which are established attract the applica- 
tion of the undisputed and well-recognised 
principle. In Srimait Sabitri Thakurain 
v. F. A. Savi (10) the learned Judges who 
reviewed the previous decisions concluded 
as follows : ` 

“Each case would have to bə decided on its 
own merite and that the Court will have tobe 
satisfisd whether the act in question was a free 


act of the lady and whether she understood fully 
the consequences.” 


It is, therefore, unnecessary to review 
the previous cases cited before me. All 
that is necessary is to look into the facts 
which are put forward as are calculated 
to.show that H.mmat, Singh was in a 
position to exercise some sort of influ- 
ence ono the plaintiff at the time when 
she executed the conveyance under con- 
sideration. The plaintiff Anupa Bai put 
‘herself into the witness-box and was 
examined as P. W. No, 1. She stated tnat 
Himmat Singh visited her while she was 
in Mandla nospital and that she came 
home to Nainpur, along with him. He 
lived with her for6or 7 days and gave 
her medicine. He posted a watchman 
at her house to preventany fresh attempt 
being made to poison her. Himmat Singh 
then asked her to dismiss her mukhtiar 
Mahadeo and he assured her that he would 
look to her affairs. He then went away 
to his village Sunwara and  ajiter 3 
days he retyrned to Nainpur. She accome 
panied him to Mandla for the purpose of 
executing his conveyance. She did not 
consult any of ber relations or even her 
Pleaderin connection with the transaction 
of the sale. After registration of the sale 
deed she went to his village Sunwara where 
she lived for about a month. ‘Thereafter 
she went. to reside at Kudari, another 
village of Himnat sing. and it was 
while- she was at tms village that she 
received nvticg of tne matavivu proceeding. 
The inuimate relasion which grew up 
between Himmat Singh, -aad the plamuid 
was brought about by Barjori, her servant, 
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who introduced Himmat Singh to her while 
she was lying at the hospital and repre- 
sented to her that he was a malguzar and 
that he would look after her atfairs. She 
was naturally drawn to Himmat Singh 
as she says ihat she was ili aad H manat 
Singh showed sympathy which embo!- 
dened herto freely talk with him. She 
further states that Himmat Singh assured 
her that he would keep her as his mistress 
and in perfect happiness. Akali iP. W. 
No. 2) who had been in her service since 
Yesoda Bai's time also avers that Himmat 
Singh was intimate with her and that he 
used to live in the plaintiffs house at 
Nainpur and that subsequently she shifted 
to Himmat Singh's village Sunwara. He 
states that Himmat Singh got Mahadeo, 
plaintiff's agent, to be discharged from her 
service. The manner in which the plaintiff 
and Himmat Singh conducted themselves 
led the witness to suspect that they were 
living as man and wife. Alli (P. W. No. 
3) the person who was employed by 
Himmat Singn to- keep a watch on plainte 
iff also states that Mahadeo mukhtiar's 
services were dispensed with, and that 
the plaintiff and Himmat Singh used to 
share the same, if not the. bed, room. 
TLe same is the trend of the evidence of 


other witnesses Hukumchand (P, W. No. 
4), Damri (P. W. No. 5) Gopinath (P. W. 
No. 9) and Mahadeo Prasad (P. W. No. 7). 


Tne learned Judge of the lower Appel» 
late Court refused to look at this evidence 
forthe reason that the plaintiff had falsely 
denied that she had received the purchase 
money. It is true that she did make a 
false statement but that is a circumstance 
which would dictate caution in the treat- 
ment ofher evidence as a whole. When 
„a witness is found to have told lies on one 
point, it does not follow that his whole 
evidence is false. If the witness is dis- 
covered to be telling lies on any point that 
would affect the weight of his otner evi» 
dence but that would in no case justify 


*the elimination of his evidence altogether 


from consideration as if it were inad- 
missible. That is exactly the error waich 
in my opinion thelower Appellate Court 
has beirayed itself into. I would he loath 
to believe tne plaintiff's testimony were it 
not for the fact that it recaives conlirma- 
tion from the evidence of not only her 
witnesses but of the defendant himself in 
toe witness-box. The most impor.ant fact 
is tnar waich throws light on tne origin of 
toe intimacy waich sprang up between 
the plaintif and Himmat. Singh. The 
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plaintiff on that point stated that it was 
Barjori who introduced Himmat Singh to 
her at the hospital Now that fact is 
not only borne out by Mahadeo (P. W. 
No. 7), but is partially admitted by the 
defendant himself. At. p. 37 of the Paper- 
Book Himmat Singh admits that Barjori 
told her (the word ‘me’ is admitted to be 
a mistuke) that he was malguzar of Sun- 
wara and that she might either take a 
loan or purchase jawar from him. This, 
according tohim, had been said some 
time about the end of December 1927, 
but that is immaterial kecause Himmat 
Singh was not expected to admit in tbe 
Wilness-box that the intimacy began in 
the hospital. He admits that he and the 
plaintiff went to Mandla in the same train 
on the day on which the sale deed was 
executed. He asked Mahadeo Prasad her 
agent to accompany him to Mandla to get 
the sale deed executed and it is very 
highly significant that Mahadeo refused. 
He showed the draft of the sale deed to 
Mr. Chaturvedi but it does not appear 
that the plaintiff was present at the time. 
Itis clear from his statement that he had 
already a draft in his possession pre- 
pared by Mr. Bhargava (Barrister) and 
he is unable to say what alterations were 
made by Mr. Chaturvedi. There is nothing 
to . show: that the plaintiff sought any 
advice of Mr, Chaturvedi in regard to the 
beneficial nature of the transaction so far 
as she was concerned. He further admits 
that within amonth of the sale deed the 
plaintiff went to his village on some three 
cccasions and lived in his house for one 
or two dayson each occasion, Then there 
is this further admission that before the 
sale deed the plaintiff mentioned to him 
that her relatives were troubling her and 
that she had debts to pay, and one can- 
not fail to notice the important fact which 
throws a sinister light on Himmat Singh, 
viz., that Himmat Singh gave a letter to 
Akali toevidence lease of some land to 
him. That letteris dated March 4, 1928, 
and is filed in the case as Ex. P-7. It 
is also remarkable that Himmat Singh 
gave a pair of bullocks to Akali after 
the sale deed. Then a circumstance which 
throws some light on the plaintiff's 
business capacity or her knowledge as 
to, the value of cher own property 
emerges in Himmat Singh’s evidence. 
It is that the plaintiff Anupa Bai her- 
self first demanded Rs. 5,000. Even 
Himmat himself admits that the price of 
the share sold to him was Rs. 8,000 
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but that he did not let her know that 
the village was worth Rs. 8,000. Now 
when the plaintiff persuaded herself that 
her property, which was in reality worth 
Rs. 12,000 and even according to Himmat 
Singh was Rs. 8,000, was worth only 
Rs. 5,000 and started her demand with 
that amount, no other evidence is neces- 
sary to prove her incapacity to manage her 


-Own affairs, 


I need not go into further meticulous 
details, of the evidence, and I may state 
my own impression derived from the / 
evidence asto the particular relationship 
that subsisted between the plaintiff and 
Himmat Singh. There is no evidence that 
the plaintiff ever managed her property 
during the lifetime of her co-widow 
Yesodabai. It was on her death in 
June 1927, that the burden of managing 
her property fell on her shoulders. 
That burden was certainly nob easy to | 
bear in the face of the harassment caused 
by the. presumptive reversioners. Then 
there followed the unfortunate incident of — 
poisoning, and she had to be removed 
to the hospital. All these circumstances 
must have seriously affected her mental 
equilibrium. It appears to me that the 
physical and psychological factors which 
were set in motion by the poisoning inci- 
dent induced in her a morbid mood of 
despair and desolation to escape from 
which she would intensely yearo for a 
companion, Such a companion would in 
fact be indispensable, should he be one 
who would be powerful enough to serve as 
a bulwork against overt or clandestine 
attacks of her hostile reversicners or at 
any rate chase away her fears about their . 
malignant activities against her. The 


‚dismal and forlorn condition in which she 


found herself made her naturally recep- 
tive to any suggestion proceeding from 
Himmat Singh or his nominee calculated to 
relieveher anxiety, to allay her fears or to 
sustain her couragein her misery. The 
natural feeling of gratitude which would 
surge up inher heart by “the mantle of 
protection which Himmat Singh pretended 
to throw over her enabled him to steal 
her confidence. Her physical and moral 
surrender to one who relieved her lone- 
liness, meant the.complete merger of her, 
will in his. It was while the plaintif was 
entangled in the meshes of romance that 
this transaction came about. The ques- 
tion is whether the idea of transferring 
the 8 annas share emanated from her or 
from the other party to the transaction 
. | | 


a 
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There is nd évidence to show that there 
was any pressure from the creditors. The 
property was unencumbered and the record 
is devoid of any evidence to prove that 
the profits from her village share did not 
leave her sufficient margin for her own 
maintenance as well as payment of debts. 
There was sofar as she was concerned, 
no urgency forthe sale. The idea, there- 
fore, must have originated with Himmat 
Singh. In order to show that the plaintiff 
herself intended to sell,a feeble attempt 
was made by his learned Counsel during 
the cross-examination of the plaintiff by 
trying to elicit from her that Musammat 
Yesodabai had intended to sell the 
share to oneAzar Hussein, but she denied 
any knowledge of it. The defendant 
pleaded that Anupa Bai had already 
entered into a contract for sale in January, 
but that plea also proved abortive. The 
defendant inthe witness-box referred to 
certain persons, Umedi and Balmukund, as 
those who were concerned in bringing 
about the contract of sale, but did not 
care to examine any of them. 

Nor does it appear that the plaintiff 
had any independent advice. The advice, 
if at allit was to be worth anything, 
was notto be sought after the contract 
was ‘settled and the terms of the sale 
deed -were to be drafted, .but it would be 
before entering into the agreement of sale. 
Himmat Singh specifically pleaded that 
she had the advice of all her relations 
but he gave noevidence to substantiate 
that plea. 

Asto the inadequacy of consideration, 
the lower Appellate Court was of the 
opinion that her defective title was res- 
ponsible for Himmat Singh’s low bid, but 
Himmat Singh himself pleaded that the 
sale was justified by legal necessity. If 
what he pleaded was true, that could not 
have influenced in lowering the price. 
The lower Appellate Court concedes, how- 
ever, that the plaintiff acted very foolishly 
in parting with her property for such an 
inadequate consideration but it says that 
it was her own fault as she demanded 
only Rs. 5,000. Now that circumstance, 
so far from being detrimental to her, 
indeed speaks in her favour proving that 
she wasnot a woman of any business 
capacity who was familiar with the ways 
of the world. 

Now, uitimately one comes to this con- 
clusion: here is a woman who, though not 
strictly pardanashin, was illiterate and 
was one who was not competent to judge 
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the value of her own propetty. She was 
harassed by her relatives and her life 
was threatened. She finds herself alone 
unbefriended in a hospital where Himmat 
Singh turns up to relieve her loneliness 
and a relation bordering on intimacy 
grows up between them. She leaves the 
hospital on February 7 and goesto her 
house at Nainpur where she lives in 
company with Himmat Singh for some 
days and later receives him as a frequent 
visitor. Himmat Singh becomes the cus- 
todian of her personal safety, if not alsoa 
steward of her estate. Towards the end of 
that month she suddenly sells her valuable 
property for a trivial amount. After the 
registration, Himmat Singh keeps her for 
a month in his villages: it transpires from 
his own evidence that the plaintiff was 
living at Kudari when the notice of 
mutation case was served on her. When 
he found that the plaintiff was disillusioned 
and began to seehim in his two colours 
and contested his right in the mutation 
Court (it did not fail to suspect foul 
play), he transfers that property to the 
reversioners. All these circumstances taken 
together must compel the conclusion that 
tbe plaintiff was not dealing at arm's 
length with Himmat Singh. At all events 
during the period between her dicharge 
from the hospital and her having left 
Kudari to avoid service of the notice from 
the mutation Court, there can be no shadow 
of doubt that she was under the control 
of Himmat Singh. 

The plaintiff could not possibly give 
any better evidence than what she has 
given, and that evidence ought to suffice 
at least to shift the burden on to the 
shoulders of Himmat Singh and: his trans- 
ferees of proving thatthe transfer under 
consideration was not induced by undue 
influence.- There is not an iota of such 
evidence, aud such evidence as there is 
tends toconfirm the plaintiff’s evidence. 

° The- next question is whether, if the 
appellant succeeds, this Court can grant 
a fresh period for payment of the purchase 
money which the appellant received. It 
is strenuously urged on behalf of the res- 
pondent on the authority of Mahomed 
Les Tanneries 
Lyounaises (14) thatas she did not file 
an appeal in the lower Appellate Court 
that pert of the decree which was in 


(14) 49 M 435; 94 Ind. Cas. 767; A I R 1996 P O 34; 
53 I A84;30 W N 568; (1926) M W N 495;24L W 
115;440 L J 67; 51M LJ 570;3LO WN 1: 28 Bom 
L R 1391 (P 0). ; l 
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her favour remains intact. The argument 
is that there were in reality two decrees; 
one decree ordering delivery of possession 
subject to payment, and another decree 
directing dismissal ofthe suit on failure 
to pay. On this footing itis urged that 
the reversal of one decree would not affect 
the other decree, that is to say, the decree 
to the extent that it standsin appellant's 
favour. I appreciate the ingenuity of the 
argument, but I am unable to discern any 
force in it. Assuming that there were two 
decrees, the second part of the decree 
(which is represented as a separate dec- 
ree) was dependant cn the first part. Ths 
plaintiff was directed to pay Rs. 3,000 
because the sale-deed was set aside and 
she was held entitled to pcssession. It 
would be preposterous to say that her 
liability to pay subsists even though the 
sale deed is not set aside and possession 
is, not to be delivered to her. As soon as 
the lower Appellate Court dismissed the 
suit in appeal, that Court’s decree wiped 
out that of the trial Court. So far as this 
Court is concerned, there is only one 
decree, namely the lower Appellate Court's 
decree. Now if that decree is set aside 
here, the decree of the origina] Oourt 
will naturally be restored; and the ques- 
tion would be whether it is humanly pos: 
sible for this Court to restore the decree, 
if it is to be worth anything to the 
appellant, precisely in the terms of the first 
Court’s decree. That decree provided only 
two months’ time which expired on March 
4, 1932. It isobviously impossible to restore 
that part of the decree. To do complete 
justice between the parties it is incumbent 
on this Court to granta fresh period to 
enable the appellant to pay Rs. 3,000, 
The questfon is whether this Court has 
jurisdiction. 1 should think this Court 
has. The ultimate Court of appeal must 
have jurisdiction to do that’ which it is 
competent for the trial Court to do In 
Abu Mohamad Mian v, Mukut Pertap* 
Narain (10) it was held that the Court 
which passes a decree providing time for 
payment of the pre-emption price has 
jurisdiction to extend that period. Now 
that this Court in appeal is seised of the 
case that power to extend time can only 
be exercised by tLe,Appellate Court: see 
Permanand Das v. Kripasindhu Hoy (16), 
Ji may be pertinent to observe here that 
an application was made by the appellant 


.(15)1P LJ 92; 34 Ind, Cas, 88: l 
r ow raed nd. Oas. 88; A IR 1916 Pat. 268; 
(16) 37 O 548; 6 Ind, Qas, 275; 14 O W. N 584. 
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in the lower Appellate Court on February 
29, 1932, praying for extension of time, 
but that application was not dealt with 
pending the appeal. Tne appeal to the 
lower Appellate Court was filed on Febru- 
ary 5, 1932, that is, within two months 
which rendered the carrying out of the 
direction for payment of the amount use- 
less as the prayer on the appeal was for 
the dismissal of the whole suit. 

In view of all these circumstances I 
think it right toexercise the undoubted 
jurisdiction of this Court, while res- 
toring the first Court’s decree, to provide 
for a fresh period to enable tue appellant 
to deposit the amount of Rs. 3,0U0. 

The result is thatthe appeal succeeds 
with costs and the decree of the trial Court 
will be restored subject to this variation 
that the appellant will deposit the sum of 
Rs. 3,000 on or before August 1, 1937, 
failing todo which, her suit will be dis- 
missed. 


S. Appeal succeeds. 
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PATNA HIGH COURT 
Civil Appeal No 702 of 1935 
September 3, 1937 
MANOHAR LALI; J. ; 
CHHOLOO LAL— APPELLANT, 
VETSUS 
Musammat BIBI SAKINA AND ANCTHER— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
r, li, s.100— Appeal involving elaborate questions 
of fact and law should not be summarily dismissed 
-Proper procedure—Order of dismissal of appeal 
under O. XLI, r. 11, whether appealable. 

Where ina case elaborate questions of fact fall 
to be decided and also questions of law, the Ap- 
pellate Court should not dismiss the appeal sum- 
marily under O. XLI, r. 14, Civil Procedure Code, 
The Judge should, in such a case, admit the appeal, 
hear the argumeuts on both the sides and apply hia 
mind to the oral and documentary evidence in the 
case and then come to a decision, “which, in many 
cases, being a decision on fact would be final bete 
ween the parties. l 

Quaere. — Whether second appeal or only revision 
lies from an order of dismissal ofan appeal under 
O, XLI, r.il Ql). Makau Sahu v..Kamtu Prasad 
(1), Mahabir Das v. Sadhu Chowdurz (2) and Jamuna 
Prasad Kai v. Rajbuliam Rar (v), referred to. 

U. A. trom the appellate decree ot tue Dis- 
trict Judge, Mougnyr, dated June 24, 1930. 

Mr. U. F. sintru, tur the Appeliant. : 

Messrs. L. K. Jha and P. Jha, for the 
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against that order dated June 24, 1935. 
It Has been held by a Division Bench of 
this Court in Makhu Sahu v. Kamta Prasad 
(1) that the Court of the District Judge has 
jurisdiction to dismiss an appeal summarily, 
and in such circumstances, no second appeal 
is entertainable by the High Oourt. The 
same View was followed by Wort, J. ag 
Chief Justice sitting with Dhavle, J. in 
Mahabir Das v. Sadhu Choudhuri (2). I 
therefore, hold that no second appeal lies 
in the present case and I shall treat the 
appeal as if it was an application in revi- 
sion. It is obvious to my mind that in the 
present case elaborate questions of fact fall 
to be decided and also questions of law. 
Therefore this is not a case where the 
learned Judgs shonld have dismissed the 
appeal summarily. He should have admitted 
the appeal, heard arguments on both sides, 
and applied his mind to the oral and doen- 
mentary evidence in the case and then come 
to a decision, which. in many cases, being a 
decision on fact would be final between the 
parties. The Rule is made’ absolute and it 
is directed that the case be remanded tobe 
heard and determined according to law. 
There will be no order for costs in this 
appeal. After the judgment had been 
delivered, my attention was drawn to a case 
decided by my brother Rowland in Jamuna 
Prasad Rai v. Rayballam Rai (8) in which 
his Lordship has pointed out that the order 
of the dismissal of an appeal under O. XLI, 
r. ll, sub-r. (1) is appealable as a decree 
and in that case the authorities referred to 
by me above were considered. The result 
is that whether I treat this appeal as a 
second appeal or revision, I think that the 
proper order to be made in this case is the 
order I have passed above. 
Order accordingly. 


8. 
(1) 15 PT, T 293; 150 Ind. Cag. 817; AIR 1934 
Pat: 341; 13 Pat. 540;7 R P 21. 

(2) 17 P L T 607; 163 Ind. Oas. 142; AI R 1936 
Pat. 505; 2B R 566;8 R P 620. 

(3) 18 P L T 321; 169 td. Oas. 359; A IR 1937 
Pat. 319;3B R 558; 10 R P 9, 





OUDH CHIEF COURT 
Second Rent Appeal No. 40 of 1936 
October 31, 1938 
ZIA-UL Hasan, J. 
Raja Sir MOHAMMAD AJAZ RASOOL 
KHAN, 0. 8. I., KT.—ÅPPELLANT 


VETSUS 
MATA DIN AND OTHERS— 
RESPONDENTS 
U. P. Land Revenue Act (III of 1901), 5. 101— 
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Under-proprietary rent — Claim to reduct of, 
based of reduction of revenue — Whether Collector 
only or any Court of revenue has jurisdiction—U. P; 
Reqularization of Remission Act ‘XTV of 1939), s *2 
Government Order No. 2457, dated December 8, 1933— 
Under-pronrietiry rent— Reduction in on account of 
fall in prices —U. P. Local Rates Act (I of 1914, s. 8 
—Rural Police rate under U. P Local and Rural 
Police Rates Act, 1906 recoverable from under-pro- 
prictor—Rate of local rate payable by him. 

Section 101, U. P. Land Revenue Act, clearly pro- 
vides a specific procedure for claims to reductions in 
under-proprietary rent based ona reduction in 
revenue and confers jurisdiction in the matter upon 
the Collector only. That jurisdiction cannot be 
exercised by each and every Court cf revenue while 
dealing with a suit for arrears of under-proprietary 
rent. 

Though the word “rent” in Oudh Rent Act, includes 
under-proprietary rent yet the Local Government do 
not appear to have contemplated by their executive 
orders a reduction of under-proprietary rent on 
account ofa fall in prices as the Government Order 
No. 2457 of December &, 1933, clearly shows and there 
is no other order which is covered by s. 2, U. P. 
Regularization of Remissions Act, which entitles an 
under-proprietor to a reduction of his rent, 

Where the Rural Police rate payable under the U. P) 
Local and Rural Police Rates Act of 1906, in respect 
of certain laud is wholly recoverable from the 
under- proprietor of such land the under-proprietor is 
liable to pay the ratenot only at the rate mentioned 
in the first part of s.8, Local Rates Act, but also 
according to that mentioned in cl. (a) of that 
section. i 

S. Rent A. against the order of the 
District Judge, Sitapur, dated February 19, 
1936. 

Messrs. M. Wasim and Ali 
the Appellant. | 

Mr. Radha Krishna, for 
dents. 

Judgment.—This second rent appeal 
against a decree of the learned District 
Judge of Sitapur, who modified a decree 
ofan Assistant Collector, First Class, 
arises out of a suit brought by the plaintiff- 
defendants respon- 
dents for recovery of arrears of under- 
proprietary rent for 1339 and 1342 F. 

The claim wasfor Rg. 2,330-40 in res- 
pect ofthe three years in question. It 
was decreed by the trial Court for 
Rs. 2,316-6-0 which amount included 
rent (that is, land revenue and malikana), 
local rates, etc. The defendants appealed 
and contended that as there was ad- 
mittedly a remission of land revenue to 
the extent of Rs. 140, the malikana due 
by them should also be correspondingly 
reduced and that the, local rates payable 
by them amounted to Rs. 21-4-0a year 
and not Rs. 84 a year as held by the 
trial Court. 

On the first point the learned District 
Judge held that the defertdants were 
entitled -tọ a.reduction in their rent as 


Hasan, for 


the Respon- 
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the amount of malikana payable by 
them had been fixed at a certain pro- 
portion as compared with the land revenue 
and on the second point he held that the 
‘defendants were liable to pay local rates 
under cl, (a) of s. 8 as well as ander 
the main section of the U. P. Local Rates 
Act, (1 of 1914). Against these findings 
the plaintiff-proprietor has brought this 
seccnd appeal and the defendants have 
filed a cross-objection with regard to 
the amount of the local rates fixed by 
the learned Judge. 

So far as the point arising from the 
appeal of the plaintiff-appellant is concern- 
ed, I am of opinion that the learned District 
Judge was not right in reducing the rent 
payable by the defendants-respondents. 
It is no doubt true that the malikana 
in the present case appearsto have been 
fixed at about 49 per cent. of the land 
revenue and it cannot also be denied 
that land revenue was partly remitted 
during the yearsin question; butif the 
defendants-under-proprietors wanted to 
get their rent reduced on account of a 
reduction inthe land revenue, they ought 


to have proceeded under s. 101 of 
os Land Revenue Act, which lays 
own : 


“When the revenue assessed on land held in the 
Agra Province by an inferior proprietor, or in 
Oudh by aperson to whom the provisions cf s. 79 
apply has been reduced or in part suspended 
or remitted the Collector may, subject to rules made 
under s. 234, make a proportionate reduction, 
suspension orremission in the amount payable 
by Ace inferior proprietor or such person for such 
and”. 


This section clearly provides a specific 
procedure for claims to reductions in 
under-proprietary rent based on a reduc- 
tion in revenue and confers juris- 
diction in the matter upon the Collector 
only. That jurisdiction cannot, to my 
mind, be exercised by each and every 
Court of revenue while dealing with a suit 
for arrears of under-proprietary rent. 
Therefore, the defendants not having pro- 
ceeded under s. 101 of the Land Revenue 
Act, cannot, in my opinion, be allowed to 
put up as a defence to a suitfor arrears 
of rent the plea that they are entitled 
to remission of rent proportionate to the 
remission made in revenue. 

Further, the written, statement of the 
defendants-respondents shows that they 
did not base their claim for reduction 
in their rent on a remission of’ revenue 
but said in para. 8 of their written 
statement: - 
“Since 1339 F there has continuously been p 
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remission of three annas in the rupee in rent 
and the contesting defendants are also entitled 
to a reduction of three annas in the rupee in their 
rent” 


This plea of theirs cannot, however, be 
accepted as there is nothing to show that 
any reduction was made by the Local 
Government or any other competent 
authority in the rent payable by under- 
proprietors. On the otber hand Government 
Order No. 2457 dated December 8, 1933, a 
certified copy of which has been filed, 
dealing with a particular case, clearly 
SAYA : 

“The Governor in Council thinks that the malikana 
fixed at settlement at Rs. 595 should not be altered 
on account of the remission in revenue for slump in 
prices”. 

The learned Counsel for the respondents 
relies cn s. 2ofthe U. P. Regularization 
of Remissions Act (XIV of 1938) but all that 
that section lays down is that an order 
of the Local Government or of any authori- 
ty empowered by the Local Government 
remitting rent on account of any fall in 
the price of agricultural produce whether 
passed before or after the commencement 
of the Act shall not be’ called in question 
in any Oivil or Revenue Court. In the 
present case the legality or otherwise of 
any such order is not challenged by any 


party. Section 2, therefore, has no 
application to the present case. 
It was argued that according to the 


definitions of ‘rent’ and ‘under proprietor’ 
contained in the Oudh Rent Act, the 
amount payable by the under-proprietor to 
the superior proprietor is rent and that, 
therefore, under-proprietors should have 
remissions inrent like any other tenant. 
The reply to this is that though rent 
includes under-proprietary rent, yet the 


- Local Government do not appear to have 


contemplated by their executive orders 
a reducticn of under-proprietary rent on 
accountof a fallin pricea as the Government 
Order referred to above clearly + shows and 
this being so, s. 2 of the U. P. Regularization 
“of Remissions Act cannot help the respon- 
dents who have not betn able to show 
that they were entitled to a reduction 
in their rent under any order that could 
be covered by s. 2 of the Act. I am, 
therefore, of opinion that the Jearned Judge 
of the lower Appellate Court was not 
right in making a reduction in the 
malikana payable by the defendants. 


The defendants in their cross-objections 
contend that they areliable to pay local 
rates only under the first clause ofs 8 
of the- Local Rates Act, (| of 1914) 
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It ib, however, admitted that according to 
the revenue papers on the record, the 
Rural Police rate payable under the U. P. 
Local and Rural Police Rates Act of 1908, 
in respect of the land in question was 
whoily recoverable fromthe defendants. 
If that isso, the defendants are clearly 
liable, to pay the rate not only at the rate 
mentioned inthe first part of s. 8, but also 
according to that mentioned in cl. (a) 
of that section. The finding of the learned 
District Judge on this point is perfectly 
correct. 

The result is that the appeal of the plaint- 
iff is decreed with costs, and the cross- 
objection of the defendants dismissed with 
costs, 

S» Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from the Appellate Decree No. 117 
of 1938 
November 3, 1933 
HARRIES, O. J. AND Aqarwata, J. 
SHIVA SHANKAR SAH AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VErSUS 
MANBHARAN RAI—PLAINTIFF AND. 
HIRA SAH AND ANoTHER—DerENDANT3— 
RESPONDENTS 

Civil Procedure Code(Act V of 1908), s. 66—Claim 
by person alleging that execution purchase was either 
on his behalf or by himself jointly with certified pur- 
chaser as a result agreement—If barred by s. 68. 

Section 64, Civil Procedure Code, operates as a 
. bar to a claim by a person who alleges thatthe actual 
execution auction-purchase was either on behalf of 
himself exclusively or of himself jointly with the 
certified purchaser, whether the purchase is alleged 
tobe in executionofan express agreement or other- 
wise, for it is clearthat no benam?t purchase can ever 
be otherwise than as the result of an agreement of 
some sort between the priucipal and the benamidar; 
nor does the fact that the principal claims only to 
have provided a part of the purchase money and to be 
entitled to only 4 share inthe property purchased 
make any difference in principle, Bikram Ahir v. 
Lala Rajpati Lal (2), dissented from. Bishun Dayal 
v, Kesho Prasad (1), approved. 

Appeal from a decision of the Subordi- 
nate Judge of Chapra, dated June 14, 1937, 
modifying a decision ofthe Munsif, First 
Court, Chapra, dated March 26, 1936. 

Mr. Hareshwar Prasad Sinha, for the 
Appellant. : 

Mr. Harinandan Singh, for the Respon- 
dents. 

Agarwala, J.—This appeal by the 
defendants arises out of the following 
facts. Lakshman Rai obtained a money 
decree against Hira Sah. In execution of 
that decree he put upto sale five items 
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of property which belonged jointly to the 
judgment-debtor and the latter's brother. 
Two items, namely Nos. 1276 and 3545 
were purchased by Manbharan Rai and 
the remaining three items Nos, 1422, 1425 
and 3562 were purchased by Lakshman 
Rai. Hach of the auction-purchasers ob- 
tained possession of the items purchased 
by him, respectively, jointly with the 
brother of the judgment-debtor. Subse- 
quently a suit was iustituted for partition 
as against the brother of the judgment- 
debtor, purporting to bea suit by Man- 
bharan Rai and Lakshman Rai, the two 
auction-purchasers.. Defendant No. 1 plead- 
ed inter alia that Lakshman Rai was not 
in fact a party to the suit and that 
Manbharan Rai had no rights in those 
items of property which had been pur- 
chased by Lakshman Rai, Lakshman 
Rai also filed a petition supporting this 
plea of the defendant. He alleged that 
his name had been fraudulently used as 
a plaintiff in the suit and he had nothing 
todo with it. The plaintiff Manbharan 
Rai, on the other hand, affirmed that 
there had been an agreement between 
himself and Lakshman Rai that any of 
the properties to be put up to sale in 
execution of the money decree which 
should be purchased by either of them, 
should be held on behalf of both of them 
by the purchaser. It is on the strength 
of that agreement that he claims parti- 
tion. The claim is met by the bar of 
s. 66 of the Oode of Civil Procedure, As 
was pointed out by a Division Banca of 
the Allahabad Higa Oourt, in a case 
where the facts were iodistinguishable 
from the facts of this case, Bishun Dayal 
vy. Kesho Prasad (1) that section is a bar 
to a suit where a partnership or agreement 
is entered into between two persons to 
purchase property at an auction execution 
sale with funds contributed by both in the 
name of one person only. 7 

The plaintiff-respondent relies on the 
decision of a single Judge of this Court, 
Bikram Ahir v Lala Rajpati Gal, 62 {nd.Cas, 
720 (2), in whica it was held that s. 66 
does not take away the jurisdiction of the 
CGivil Court to deal with a cause of 
action based on a contract betwean the 
parties and onthe equities arising out of 
that contract. Ifthat decision is in fact 
contrary to the decision of the Division 


(1) I L R 1937 All. 113; 167 Ind. Oas. 683; (1937) A 
LJ 59; A IR 1937 All. 176; 1937 A LR 232;9R 4 


572. 
(2) 62 Ind, Gas, 720; (1921) Pat. 21, 
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Bench of the Allahabad High Court already 
referred to, I respectfully disagree with 
it. To me it seems that the section operates 
as a bar to a claim by a persen who 
alleges that the actual purchase was 
either on behalf of himself exclusively or 
of himself jointly with the certified pur- 
chaser, whether the purchase is alleged to 
be in execution of an express agreement 
or otherwise, for it is clear that no benami 
purchase can ever be otherwise than as 
the result of an agreement of some sort 
between the principal and the benamidar ; 
nor does the fact that the principal claims 
only to have provided a part of the purchase 
money and to be entitled to only a share 
in the property purchased make any 
difference in principle. In my view, 
therefore, the section is a bar to the present 
suit. But it is contended by the learned 
Advocate for the. plaintiff that this 
is a suit not against Lakshman Rai 
the certified purchaser of three of the 
items of the property, but defendant 
No. 1. With regard to the three items 
of property purchased by Lakshman, 
the plaintiff admitiediy has no tide abal 
unless he can establish that Lakshman 
purchased on his behalf, so that in that 
event he would not be entitled to succeed 
in this suit for partition against defendant 


No. l; and if he does rely on that agree- 


ment asl have already indicated, e. 6 
bars the suit. 

The learned Advocate sought to rely on 
the finding of the Appellate Court that 
Lakshman Rai was in fact a party to the 
suit. That finding was based on a state- 
ment in an affidavit filed by Manbharan Rai, 
the plaintiff, after the hearing of the suit 
had been completed, in which he, 
alleged that Lakshman Rai had filed 
an affidavit of service. at an earlier 
stage of the prcceedings. Manbharan Rai’s 
affidavit was for the purpose of inducing 
the Court to call for this affidavit of service. 


The applicatiqn was rejected, and there-® 


fore, the defendants had no occasion to 
controvert the allegations made in it, The 
Court below was not entitled in a suit to 
take evidence by afidavit. lf it was 
necessary to secure the plaintiff's evidence 
with regard tc any point, the other side 
was entitled to cross examine. 

"The result of this appeal, therefore, is 
that with regard to Items Nos, 1429. 1495 
and 3562, the decree of the Courts below is 
set aside and the plaintit’s suit is dismissed. 
With regard to the other twoitems, name- 
ly 1276 and 3565, the plaintiff claims in 
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these a one-fourth share which he seeks t° 
partition and to that extent his suit succeed 
and the appeal with regard to those two 
items is dismigsed. The parties will bear 
their own costs thrcughout. 


Harrles, C. J —I entirely agree. 
8. Appeal dismissed. 


DAN 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous No. 218 of 1936, Execution 
Application No. 416 and Miscellaneous 
No. 237 of 1937 
April 29, 1938 
Loso, J. 
KASHIBAI w/o SABA BABU-—APPLIOANT 
VETSUS 
PARSRAM WADHUMAL— JUDGMENT- 


CREDITOR 

Civil Procedure Code (Act V of of 1908), a. 60— 
Decree against railway employee, member of Mutual 
Relief Fund—Wife appointed nominee of policy 
of Fund—Death of employee during service—Amount 
payable by Fund, if can be attached in execution of 
decree—Ownership of fund and interest of deceased 
whether vested in wife. 

A railway employee against whom a decree was 
passed was amember ofthe Mutual Relief Fund and 
had appointed his wife asa nominee of the policy 
of the fund. The certificate of membership of the 
fund’ provided for the payment of pecuniary relief 
in the case of death or retirement from service to 
the member or “ his undermentioned nominee or 
the legal heirs of the nominee.” The employee died 
during service and subsequently the decree-holder 
sought to execute the decree by attachment of the 
amount due on the ripe policy of the deceased 
judgment-debtor in the hands of garnishee, the 
Mutual Relief Fund : 

Held, that the deceased had no interest in the 
Relief Fund which passed on his death to his legal 
representatives so asto be attachable. The vowner- 
ship of the Relief Fund and, therefore, of the inter- 
est of the deceased therein had been transferred to 
the trustees of the fund and there was a vested trust in 
favour of the wife, the nominee. Althoughtrust in 
favour of the wife was a contingent trust, the con- 
tingency having occurred before , the judgment- 
creditor effected any attachment, the trust in favour 
of the nominee ceased to be contingent and the 
amount payable by the Mutual Relief Fund became 
peyable to the wife and was®*not liable to attach- 
ment by the creditors of the deceased. Nadirshaw 
J. Vachha v. Times of India Employees’ Death 
Benefit Fund (5), relied on. 

[Case-law referred to. | f 

Order.—This is an application under 
O. XXI, r. 58 and s. 15}, Civil Procedure 
Cede, made by one Kashibai, widow of 
Saba Babu, in the following circumstances: 
One Parsram Wadhumal obtained a decree 
fora sum of Rs. 900 against. Saba. son of 
Babu, in Judicial Misceilaneous No. 218 
of 1936. The judgment-debtor died after 


the decreeand in March 1937-the judgment- 
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creglitor applied for execution of his decree 
against the heirs and legal representatives 
of the deceased Saba “by attachment of the 
amount due on the ripe policy of the 
deceased in the hands of garnishee, the 
Keamari N. W. Ry. Traffic Mutual Relief 
Fund, Karachi.” An order of attachment 
was issued on this application and the 
Relief Fund referred to has paid into Oourt 
the sum of Rs. 239-10-0 as being “the 
balance relief due to the widow of Saba 
Babu”. The applicant Kashibai, as the 
widow of the deceased Saba, has filed this 
application praying that the attachment on 
the sum of Rs. 239-10-0 now lying in Court 
be raised on the ground : 

“that in his lifetime the said Saba, son of Babu, 
on October 9, 1928, assigned his right, title and 


interest in the said Relief Fund to his wife Kashibai, 
the applicant " 


The applicant contends that by reason 
‘of that assignment the amount became the 
absolute property of the applicant, that it 
was no part of the estate of the deceased 
and that it is not therefore liable to attach- 
ment in execution of a decree against the 
deceased. It appears that on October 9, 
192%, the deceased Saba, an employee in 
the N. W Ry. at Karachi, became a member 
of the Relief Fund called the ‘“Keamari 
N. W. Ry, Traffic Mutual Relif Fund.” 
Exhibit 3is the certificte of membership. 
After reciting that Mr. Saba Babu has 
become a member of the fund and has 
undertaken to abide by the rules of the 
fund and to pay the calls provided for by 
the rules the certificate provides: 

“In consideration and on condition of his conti- 
nuance as a member the fund engagesto afford after 
proof of death or retirement from service, either 


after completion of prescribed service under railway 
rules or owing to being permanently disablel for 


- railway service, of the said Mr. Saba a pecuniary ° 


relief, payable at Keamari at the fund cflice; in 
accordance with the provisions of the then existing 
rules to himself, or the undermentiond or substituted 
nominees, or their legal heirs; provided that this 
certificate shalb not have become void and the said 
member shall nct have discontinued to be a member 


of H fund, under the operation of the rules of the® 
un 


Below this is a tabulated form in which 
is to be entered particulars of the nominee 
and in Ex. 3 Kashibai, aged 15 years, 
daughter of Sonoo, wife of Saba, s/o Babu, 
isshown as the nominee. On the reverse 
of Ex. 3, certain rules of the Keamari 
N. W. Ry. Traffic Mutual Relief Fund are 
reproduced. Rule 26, which is one of these 
Tales, provides® iater alia: 

“The fund will, on no account, recognize any 


transfer or any alienation of relief by the member 
or his nominees.” 


Now the whole question before me is 


KASHIBAI v, PARSRAM WaDEUMAL (SIND) 


297 
whether the iuterest of the deceased Saba 


Babu in the Relief Fund in question is an 


interest which could be attached by his 
creditors. It would be so liable to attach- 
ment if at the time of the attachment there 
wag such an interest which on the death 
of Saba had passed to his legal represente 
atives, and such would ba the cas? if at 
the time of his death Saba had a dispnsing 
power over his iaterestin the Relief Fund. 
Several cases have been referred to in the 
Course of argunents in support of the 
proposition that the interest of the deceased 
Saba Babu in this Relief Fand is attach- 
able. Reference has been mada to the case 
in Shankar Vishvanath v. Umabai Sada- 
shiv ‘1), to the case in Dinbai Hornasji V. 
Bamansha Jamasji (2), to the case in 
Krishna Lal Sadhu v. Promila Bala Dassi, 
114 Ind. Gas. 658 (3) and to the case in 
Parmeshwaribai v. Nihalchana Lalehand 
(4) I have gone through these cases care- 
ful'y but am of opinion that they do not 
bear on the question involved in this 
matter. Thess were all cases relating to 
policies of insurance and to the provisions 
of a. 6, Married W men’s Property Act. The 
case, however, in Nadirshaw J. Vachha v, 
Times of India Employees Death Benefit 
Fund (5), which has been cited by the 
learned Advocate for the applicant appears 
to me to ber directly on the point involved. 
In that case, moreover, the learned Ohief 
Justice of the Bombay High Coart has 
pointed out the differencs befween a case 
relating to a policy of insurance jand one 
relating toa death benefit fund such as we 
have in the present case. In the course of 
the judgment in that case the learned Chief 
Justice states : 

“Now the whole question is whether phe interest of 
the deceased Hormasji Bhabba in tha Times of India 
Employees’ Death Benefit Fund is ar interest waich 
ean be attached by his creditors In order te answr 
that question one has to lovk at the rules governing 
that fund = 

The learned Ohief Justice then examined 
various rules relating to the fund and con- 
cluded as follows : 

“The position under the rules therefore is that you 


have a fund vested in trusteesand payable to the two 
children of the deceased and that the deceased 


(1) 37 B 471; 19 Ind. Cas. 733; 15 Bom. L R 
320 


(2) AIR 1934 Bom. 295: 152 Ind. Cas, 168; 58 
513; 3f Bom LR 608; 7 R B 130. p 

(3) 114 ind Cas. 65%; A TR (928 Oal. 518; 55 O 
1315; 47 O LJ 587; 32 O W N 634; Ind. Rul. (1329) 
Cal. 258. 

(4) A IR 1938 Sind 20; 173 Ind. Oas 457; 32 SL 
R 133; 10 R§ 212 4 

(5) 33 Bom L R720; 13t Ind Cas. 553 AT R 
1931 Bom. 800; Ind. Rul. (1931, Bom, 424, 
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himself never had in the events which have 
happened any interest in the fund or any dis- 
posing power over it. If that is the position, 
then I think there is a valid trust under s. 5, Trusts 
Act of 18-2... .....I think here the ownership ofthe 
whole fund and therefore of the interest of the 
deceased which is sought to be attached, had been 
transferred to the trustees of the fund and that 
therefore there was valid trust under that section.” 

In the course of arguments it had been 
urged before the learned Chief Justice that 
cls. 17, 18 and 19 cf the Rules gave the 
deceased member a power of disposal of his 
interest in the fund. The learned Chief 
Justice has, however, met this argument in 
his judgment thus: 

“It seems to me that all these provisions in cls. 17, 
18 and 19 only confer upon the employee & right to 
receive a portion of the fund in certain contingencies, 
none of which has happened, and, I think, therefore, 
that these clauses can be disregarded.” 


Now in the case before me which isa 
case relating to a mutual relief fund similar 
to that in Nadirshaw’s case (5) the certifi- 
cate of membership provides for the pay- 
ment of pecuniary relief in the case of 
death or retirement from service to the 
member or “his under=nentioned nominee 
or the legal heirs of the nominee.” It is 
not the case here that the deceased retired 
from service and died thereafter so that 
pecuniary relief under the certificate be- 
exme payable to him and he acquired 
disposing power over it. It is common 
ground that he died during service, and it 
appears tome that in these circumstances 
the deceased had no interest in the Kelief 
Fund which passed on his death to hbis 
legal representatives so as to be attachable. 


As in Nadirshaw’s case (5), so in the 
present case, the ownership of the Relief 
Fund and therefore of the interest of the 
deceased therein which is sought to be 
attached had been transferred to the trustees 
of the fund and there was a vested trust in 
favour of the applicant, the nominee. It 
may be that in October 1928, this trust in 
favour of the applicant was a contingent 
trust, but the contingency having occurred 
before -the judgment-creditor effected any 
attachment, the trast in favour of the 
applicant nominee ceased to be contingent 
and the amount payable by the Mutual 
Relief Fund became payable to the appli- 
cant and was not liable to attachment by 
the creditors of the deceased. It has been 
held with reference to s. 6, Married 
Women's Property Act, that even a coun- 
tingent trust is covered by section. Re- 
ference may be made tothe casein Bengal 
Insurance and Real Property§Co., Ltd. Cal- 
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cuita v. Velayammal (6). Had Saba Bebu 
retired from service alive, be would have 
had a power of dispcsal over the amount 
which in the circumstances became payable 
tohim by the fund, but this contingency 
never arose and this provision in the certi- 
ficate may therefore be disregarded. In 
my opinion the case before me is covered 
by the decision of the Bombay High Court 
in Nadirshaw J. Vaccha v, Times of India 
Employees’ Death Benefit Fund (5). I ac- 
cordingly grant 
O.X XI, r. 58, with costs. The attachment 
levied on the money now lying in Court 
will accordingly be raised. 

S. Application granted. 

(6) I L R(1937) Mad. 990; 170 Ind. Oas. 279; A I 
n ee 57!; (1937) M W N 303; 45 L W 616; 10 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 137 to 139 of 1934 
and Nos. 26 and 27 of 1935 

March 30, 1938 
R. ©. MITTER AND Biswas, Jd. 
RAJENDRA NARAYAN RAY— 
. APPELLANT 


tersus 
BHAIRABENDRA NARAYAN RAY 
AND OTAERS— RESPONDENTS 

Mesne profits—Preliminary decree granting mesne 
profits before suit—Exact date from which assessment 
to be made not specified—Period from which plaina 
tiff is entitled to mesne profits—Calculation of mesne 
profits—Collection charges, whether can be deducted 
even in cases of wanton dispossession—Customary rate 
—Interest— Usual rateis6 per cent. in absence of 
special circumstances—Mode of calculation of interest 
‘—Civil Procedure Code (Act V of 1908), O. XLI, 
r.22—Trial Court passing decree for mesne profits 

e for certain amount—-ltem reduced by Appellate Court 
— Respondent whether can support decree of trial 
Court, without memorandum of cross-objection, by 
showing that ether items of profits may be assessed at 
higher figure. 

Where preliminary decrees gave the pisintifis mesne 
profits before suit but did not specify the exact 
date from which mesne profits were to be assessed, 
the decrees entitle the plaintifig to mesne profits 
before suit for such period as the law entitles them 

‘to, that is to say,. from three years anterior to the 
suit if profits had been received or might have been 
received by the defendant within that period. [p. 
301, cols. 1 & 2.| 

In calculating the amount of mesne profits, the 
collection charges are to be deducted from the gross 
realization even if the dispossession is wanton and 
malicious, Where there is no evidence as to the 
actual money spent for collection, the customary rate 
in India isten percent. Secretary of State v. Saroj 
Kumari (9), relied on. Altaf Ali v. Lalji Mal (1) and 
Dungar Mal v. Jat Ram (3), held not good law and 
held overruled by Secretary of State v. Srraj Kumari 
(9), observation in Raja Sasi Kanta v. Raja Sarat 
Chandra (7), held obiter; Dakshina Mohan v, Sarada 


the application under’ 
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Mohgn (8) and Hurro Doorgo Chaudhrani v. Maha- 
rani Surat Soondari Debi (12), explained and dis- 
tinguished. 

Mesne profits include interest, but it is settled law 
that the Court may in its discretion either refuse to 
give interest or give interest at such a rate as it 
thinks fit. No distinction between different periods 
for calculation of interest should be made in the 
absence of any valid reasons. The usual rate of in- 
terest is six per cent. in the absence of any special 
circumstances. Secretary of State v. Saroj Kumar 
(9) and Kedar Nath Goenka v. Bahu Bageshwari 
Prasad Singh (10), relied on. fp. 304, col. 1.) 

hen profits are earned or might have been earned 
by the wrong-doer yearly, interest on those profits must 
be calculated yearly and year by year. Hurro 
Doorgo Chaudhrani v. Maharani Surut Scondari Debi 
(12), explained. Radha Ram Munshi v. Surnomoyt 
Debi (13), referred to. 

When an item in an account appearing in the 
decree of the lower Court is reduced by the appeal 
succeeding, the respondent without filing any memo- 
randum of crogs-objection can support thesaid decree 
by showing that the lower Court had wrongly decid- 
ed against him on other items, but itis not open to 
the respondent to have adjudicated by the Appellate 
Court rights or causes of action which have been 
decided against him in the lower Court without filing 
an appeal or memorandum of cross-objectione. As 
interest is an integral part of mesne profite the 
plaintifi-respondents are entitled onthe said principle 
to maintain the amount of mesne profits decreed to 
them by the lower Court by a relative variation of the 
constituent elements without filing memoranda of 
cross-objections. They are entitled to urge that if 
interest be reduced by the Appellate Court, the profits 
maybe assessed at a higher figure, if the evidence 
supports it, provided that the total does not exceed 
the amount decreed as mesne profits by the lower 
Court, and vice versa. Sri Ranga Thathachariar v. 
ae Thathacharier (11), relied on. [p. 305, 
col, 1.; 

C. As. against the decrees of the Sub- 
Judge, Rajshahi, dated August 19, 1933. 

Messrs. Bireswar Bagchi and Binayak 
Nath Banerjee (in all) and Byomkesh Basu 
(in 26 and 27), for the Appellants. 

Messrs. Sarat Kumar Ray Chaudhury 
and Krishna Kamal Maitra (in all) and 
Suniti Kumar Ray Chaudhury for the 
Respondents. 

Judgment.—These five appeals are by 
the defendant and are directed against five 
final decrees for mesne profits passed 
against him by the Subordinate Judge of 
Rajshahi. The Cemmissioner appointed to 
ascertain mesne profits reported the aggre- 
gate amount of mesne profits in the five 
suits to be Rs. 17,273-8 0, but the learned 
Subordinate Judge has increased it .consi- 
derably, his figure after amendment of two 
ofthe decrees amounting to Rs. 37,395 7-6. 
The plaintiffs and the defendant are co- 
sharers of the revenue paying estates which 
formed the subject-matter of the five suits 
(Title Suits Nos. 79 to 83 of 1911), and 
although their shares were slightly differ- 
ent in the different properties we may take 


RAJENDRA NARAYAN RAY V. BIATRABENDRA NABAYAN Rax (OAL.) 


299 


it roughly that the share of the plaintiffs 
in zamindari and patni righi is 9% annas 
and the defendant is the owner of the 
remaining 6 annas in zamindari right. 
There were in the past disputes and diffar- 
ences between them as regards the common 
enjoyment of joint khas lands. These were 
settled in the year 1899 by the plaintiffs 
granting settlement in kaimi mokarari 
right of their share in specific lands to the 
defendant. Kabuliyats were executed by 
the defendant in favour of the plaintiffs 
evidencing these settlements. The lands 
which are the subject-matter of these leases 
were then mostly unreclaimed, and the 
defendant began reclamation work. In 1911 
the plaintiffs instituted the five suits men- 
tioned above for recovery of possession of 
lands which according to them were in 
excess of the kabuliyat lands and for 
mesne profits. Their case was that in 1910 
they came to know that the defendant had 
encroached upon the khas lands of tue par- 
ties under colour of their title under the said 
kabuliyats of the year 1899. They accord- 
ingly prayed for khas possessicn in their 
9} annas jointly with the defendant of the 
encroached lands and for mesne profits for 
the period beginning from the date of dis- 
possession till recovery of possession. These 
five suits were consolidated and decreed in 
part by the learned Subordinate Judge on 
Juus 23, 1914. The decrees directed deli- 
very of khas pessession to the plaintiffs 
jointly with the defendant and it was 
further directed in each suit that the 
plaintiffs: 

“do get a decree for mesne profits from before the 
institution of the suits and up to recovery of pos- 
session under cls. (b) and (c) of O. XX, r. 12, 
Civil Procedure Code, and that the amount of the 
mesne profits be ascertained at a laten stage of the 
suit.” 

Five appeals were preferred to this Court 
against the five decrees passed by the 
learned Subordinate Judge, and in these 
appeals this Court by its judgment and 
decrees, dated January 29, +918, confirmed 
the decrees of the Subordidate Judge sub- 
ject to some modifications. These modifica- 
tions related to some plots of lands which 
the Subordinate Judge had found to be 
outside the kabuliyats of 1899, but which 
this Court found to be included in them. 
The preliminary decrees for mesne profits 
as made by the Subordinate Judge were 
confirmed. The plaintiffs took delivery of 
possession through Court on December 19, 
1920, of the subject-matter of Suit No. 83, 
on February 19, 1922, of the subject- 
matter of Suits Nos. 80 and 82, and on 


300 


February 21,1922, of the subject-matter 
of Suits Nos. 79 and 81. Thereafter in 1922 
they applied for ascertainment of mesne 
profits, and a Commissioner was appointed 
to estimate them and to make a report to 
Court. The Commissioner submitted his 
report on October 9, 192e. Written objec- 
tions were filed both by the plaintiffs and 
the defendant. 
determined after about five years, i. e. in 
1933, the judgment of the Subordinate 
A being delivered on August 19, 

The subject-matter of Suit No. 83 of 
1911 which bas given rise to First Appeal 
No. 26 of 1935 is a jalkar. The main point 
raised in this appeal being different from 
those raised in the other four appeals, the 
said appeal will be dealt with separately. 
The points raised in the other four appeals 
are common, except that there are addi- 
tional points in First Appeal No. 138 of 
1934 which is against the decree for mesne 
profits paseed in Title Suit No. 80 of 1911, 
and in First Appeal No. 139 of 1934 which 
is directed against the decree passed in 
Title Suit No. 82 of 1911. The common 
points urged by the appellant's Advocate 
Mr. Bagchi are the following: (1) that 
mesne profits ought not to have been asses- 
sed on the basis of the value of paddy, but 
on the basis of forest produce; (2) that no 
mesne profits ought to have been assessed 
for any period anterior to the suit, (3) the 
mesne profits ought to have been assessed 
up to three years of the date of the High 
Court's decrees and not up to the date of 
delivery of possession; (4) that if the price 
of paddy be taken as the basis for the 
calculation of mesne profits, the quantity of 
paddy that the lands were capable of pro- 


The said objections were 
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the Commissioner; (9) the area on which 
mesne profits are to be assessed must be 
taken to be much less than the Commis- 
sioners estimate; (6) that 10 per cent. 
ought to be deducted for collection charges 
and 5 per cent. more on account of costs of 
manuring the land and for gin for cutting 
paddy; (7) that no interest ought to be 
added to the profits and that at any rate 
the Court below should not have added 
interest at the rate of 12 per cent. up to 
the date of the High Court decree and (8) 
that the method of ‘calculating interest 
adopted in the case is wrong. 

The first point urged before us is an 
entirely new point. It is, moreover, incon- 
sistent with- the position taken up by the 
defendant in the lower Court. In the lower 
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Court he all along assumed the position 
that the assessment of mesne profits ovght 
to be on the basis of the quantity of paddy 
produced on the land and its value. On 
these points he examined a large number 
of witnesses. Mr. Bagchi now says that all 
the lands in suit were covered with forest 
and that they have been reclaimed and 
brought under cultivation through the. 
agency of his client or his adhiars. He 
refers to the definition of mesne profits in 
the Code of Oivil Procedure and draws our. 
attention to the qualification that mesne, 
profits “shall not include profits due to 
improvements made by the person in. 
wrongful possession.” He says that crops 
of paddy have been produced solely by 
reason of the improvements made by his. 
client. The evidence in this case adduced: 
by the defendant himself discloses that the. 
cost of reclamation and of making the 
lands fit for cultivation was as low as Rs. 4. 
per bigha (D. W. No. 9, p. 465). This shows 
that the lands in suit were not covered by 
dense forests, but were more in the nature 
of waste lands, 7. e. culturable patit. Pos- 
sibly all that had to be done was to clear 
the weeds and to level the lands to some 
extent. It cannot be said therefore that the ` 
outurn of paddy crops was due to the 
improvements of the defendants or his 
agents. We cannot even say on the evidence 
that the yield was m^re because of the 
alleged improvements made by the defen- 
dant. Thereis noevidence that the defen- 
dant raised any embankment or other 
protective works cr made any special 
arrangement for irrigation, except the 
slight evidence that in village Hypopather, 
an attempt was made to erect a bund for 
preserving water, but the work has been 
left incomplete. He simply cultivated with 
paddy through adhiars what in its natural 
state was culturable, and only ordinary 
and customary methods of cultivation were 
adopted by his adhiars. Apart from the 
fact that the contention raised a point 
which depending as it dags upon investiga- 
tion into facts, cannot be allowed to be 
raised for the first time in appeal, we do 
not, on such scanty materials as we have 
on the record, see any merit in the conten- 
tion. We accordingly overrule it. 

The second and third points urged relate 
to the period for which mesne profits are 
payable. With regard to the period ad quem, 
the argument is of a two*fold character. 
Firstly, that no period for which mesne 
profits are to bé assessed: being definitely 
fixed by the preliminary decreees, no mesne 
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profis can be awarded for the period 
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anterior to the suit; and: secondly, that. 


there is no reliable evidence that the whole 
of the lands for which mesne profits have 
een assessed became fit for cultivation 
before suit. In connection with this second 
Point, we shall also deal with the fifth 
poin; indicated above, namely the extent 
of the culturable area. The Commisssioner 
and the Court have calculated mesne 
proùts from May 10, 1910, the date on 
which the plaintifis-came to know of the 
encroachments. In the plaints the plaintiffs 
claimed mesne profits from the date of dis» 
possession till delivery of possession, and the 
decrees gave them mesne profits anterior 
to the suits. Tneir case was that the dis- 
possession had been some time before the 
‘Suit, but they only came to know about it 
In the year 1910, a year before the insti- 
„tution of the suits. To defeat the plaintiffs’ 
sult on the ground of limitation the defen- 
dant pleaded that he had reclaimed the 
lands in suit more than 12 years before 
sult, and led evidence in support of his 
plea. His plea of limitation was negatived 
by the Court and the decrees were passed. 
He now turns a somersault. The Commis- 
-Bloner went to the locality and found the 
Process of reclamation to be gradual. On 
the evidence which was before him he 
came to the conclusion that the lands in 
respect of which he assessed mesne profits 
had been made fit for cultivation and were 
actually being cultivated at least from 
May 10, 1910. In each village he found that 
some areas were still waste and he did 
not take those into consideration in the 
assessment. The plaintiffs pressed the 
objection that the Commissioner had 
Shown more lands as waste than were 
` actually so, but it does not appear that 
the defendaut challenged before the Court 
the Ocmmissioner’s figures. Nothing 
convincing kas been placed before us to 
show that the Ocmmissioner’s or the Court's 
findings regarding the time when the 
lands assessed *to mesne profits were 


first cultivated or as to the extent of 
lands brought under cultivation are 
wrong. We accordingly affirm those 
findings. 


.. The preliminary decrees gave the plain- 
tiffs mesne profite before suit, They did 
not specify the exact date from which 
mesne profite were to be assessed. These 
decrees have been drawn upin accordance 
with the form given as Form No. 23 in 
Appendix D, Civil Procedure Oode. In 
ou’ judgment the decrees entitle the 
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plaintifis to mesne profits before suit for 
such period as the law entitles them to 
that is to say, from three years anterior 
tothe suit (Art. 109, Limitation Act), if 
profits had been received or might have 
been received by the defendant within 
that period. The finding is that profits 
were received by the defendant from 
May 10,1910, and the claim from that 
period isnot barred by limitation. With 
regard to the period ad quem, the 
preliminay decrees directed assessment 
of mesne profits up to thedate of delivery 
of possession. This portion of the decrees 
was not attacked by the defendant when 
he appealed to this Court and has accord: 
ingly become final. He cannot now raise 
the point that mesne profits ought to 
have been assessed up to January 20, 1921, 
i.e. up to three years from the passing of 
the High Court decrees. Infact this point 
was not urged inthe lower Court, and we 
take it, was abandoned in view of the 
terms of the preliminary decrees. We 
accordingly overrule the 2nd, 3rd and 5th 
points urged by the appellant. 

The next point for consideration is, 
what quantity of paddy must be taken as 
the yield per bigha. The evidence is that 
the lands in suit as also the adjoining 
lands were cultivated on bhag system. 
The plaintiffs have lands in khas pvssession 
near the lands in suit which they bave 
been cultivating in bhag for many 
years. The remarkable feature of the case 
is that neither the plaintiffs nor the 
defendant have produced any documentary 
evidence in the shape of collection papers 
to prove what quantity of paddy per 
bigha was delivered by the adhiars during 
assessment. They have 
on the other hand rested their case 
entirely upon oral evidence much of which 
is worthless, In this state of the evidence 
the Commissioner and the lower Court 
could only proceed upon the basis of 
assessing whatthe defendant might with 
ordinary diligence have received. The 


Culturable lands are of three classes, 
Classified according to their productive 
powers, e. g. Kandar, Akandar and 


cultivable Danga. Relying mainly upon 
the evidence of P. W. No. 21, the Oom- 
missioner came to the conclusion that the 
average produce per bigha of Kandar, 
Akandar and Danga lands woich had been 
reclaimed years ago was respectively § 
mds.4 mds. and 3 mds, the average 
produce of the three classes of land taken 
together being 4 mds. per bigha, The 
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Commissioner also referred to the evidence 
of P. Ws. Nos. 1, 15,33 and 37. He then 
_ states that in recently reclaimed lands the 
yield would be less, and accordingly 
estimated the average yield of the three 
elasses of land in suit to be 3 mds, 
per bigha, i.e. he took 4 mds. per bigha 
for Kandar, 3 mds. per bigha for. Akandar 
and 2 mds. perbigha for Danga lands. 
(Their Lordships then considered some 
evidence and proceeded further). In this 
state of the evidence we are of opinion that 
the Commissioner's estimate is 
correct when he took 4mds.3 mds. and 2 
mds. asthe average yield per bigha of 
Kandar, Akandar and Danga lands, 
respectively. In calculating the amount 
of mesne profits these figures of the 
Commissioner must accordingly be taken. 
There is now no dispute as to the price 


of paddy which must be taken at 
Rs. 2 per maund. The decrees of the 
lower Court must be modified accord- 


ingly. 

The next question for our consideration 
is what deductions from the gross profits 
ought to be allowed in calculating the 
amount of mesne profits. The lands being 
let out in bhag system, the adhiar took 
half the produce asthe price of labour. 
The kabuliyats on record prove that the 
adhiar supplied the seeds, cultivated the 
land, reared the crop, reaped them in the 
presence of tLe landlords’ men and had to 
carry them free of cost to the landlords’ 
kutchery (Ex. Al P. 10.Pt. 2 of the sup- 
plementary paper-book). For all this he 
was to get half the produce. The remaining 
half represented the landlords’ share, and 
the point for consideration is what deduc- 
tions ought to be made from this half for 
assessing mésne profits. The Commissioner 
allowed five per cent.-on the total produce 
as reclamation charges. That has also been 
allowed by thelearned Judge, and we do 
not find any tangible evidence on which we 
would be justifed in increasing the percent- 
age. The Commissioner allowed 20 per cent. 
of the gross produce for risk of cultivation, 
collection charges and for the costs of sup- 
plying manure, etc., by the landlord. The 
Judge has only allowed five per cent. on the 
gross produce for the risk of cultivation. 
This works out at 10 per cent. of the land- 
lord’s share. We think this isa fair per- 
centage. The learned Judge did not allow 
any deduction on account of manuring 
charges, etc, and on the evidence we think 
he is justified’in rejecting the defendant's 
claim on this head. He has- not allowed 
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any deduction on account of collection 


> charges and has assigned two reasons, name- , 


ly, (1) that the defendant being not a bona 

fide trespasser, that is, the dispossession 

by him being high handed, he is not en- 

titled to deduct collection charges, (2) that 

there is no evidence that the defendant had 

to incur any expenses for getting the 

paddy from the adhiars, who according to 

contract had to reach the landlord's share. 
of the paddy to his kutchery free of cost. 

We do not consider any of these reasons 
to be sound. Assuming for the present 
that the dispossession of the plaintiffs .by 
the defendant was wanton and malicious, 
the question is whether in calculating the 
amount of mesne profits collection charges are 
to be deducted from the gross realizations. 
The distinction between cases of bona fide 
trespass and wanton trespass was first drawn 
by the Allahabad High Court, and it was stat- 
edthatin the former case, allowance for col- 
lecticn charges is admissible, but not in the, 
latter. The matter was ultimataly referred to 
a Full Bench of that Court: Altaf Ali v. 
Lalji Mal (1). The Oourt was divided in 
the proportion of three to one : Stuart, O. J. 
held that even in the case of malicious. 
and wanton trespass, collection charges are _ 
to be deducted in assessing mesne profits. 
The majority of the Judges held otherwise. ` 
The case was decided when the Civil Pro- 
cedure Code in force had no definition of 
mesce profits, and the proposition that in ~ 
the case of wanton trespass the Oourt may 
refuse to sanction collection charges was 
rested on the authority in Wood v. More- 
wood (2). The next case of the same Oourt, 
where the point was discussed in some de- 
tail, was decided when the Civil Procedure 


_Code of 1882 was in force, which contained 


a definition of mesne profits: Dungar Mal 
v.Jai Ram (3). The decision of the majo- 
rity inthe aforesaid Full Bench case was, 
followed, and the decision in Mac Arthur v. 
Cornwall (4), was subjected to minute any- 
The head-note of that case was said 
to be misleading. A decision of Strachey, 
O. J. Abdul Ghafur v. Raja Ram (5), was 
distinguished, and a passage from Girish 
Chandra Lahiri v. Shoshi Shikhareswar 
(6), divorced from its context was quoted 
to support the proposition that in cases of | 


(1)1 A 518 (F B). 
ont? (1841) 3 Q BD 440; 61 R R 234; 114 ER 


(3) 24 A 376; A WN1902,90, ° 
4) (1892) AQ 74; 61 LJ PO 1; 65 LT 718, 
(5) 23 A 252: A W N 1901, 80. 
wo.” I A110; 27 © 951;4 O.W N 631; 7 Sar. 687 
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wanton trespass, the Court would be right . 


in disallowing collection. charges. No refer- | ide i 88, a 
“ ite decision cannot even by implication 


ence was made to the statutory definition 
of mesne profits. In Mae Arthur v. Cornwall 
(4), collection charges were actually deduct- 
ed in assessing damages. Itmay be that 
the trespass was ‘not an aggravated one, but 
Lord Hobhouse cannot be taken to have 
laid down the proposition that in the case 
of aggravated trespass, collection charges 
or“ the costs of management was not an ad- 
missible allowance. 

The distinction so drawn by the Allah- 
abad High Court was introduced without 
critical examination in this Oourtin Raja 
Sasi Kanta v. Raja Sarat Chandra (7), at 
430*. The point did not arise at all on the 
fifth ground urged by the appellant in that 
case, which raised the question of the rate 
of interest only, and the observation that in 
the case of mala fide trespass, no collection 
charges should te deducted in assessing 
` mesne profitsis an obiter dictum. For this 
obiter dictum reliance was placed on the 
decision of the majority in the Full Bench 
ease in Altaf Ali v. Lalji Mal (l), referr- 
ed to above and on the decision of 
Lord Macnaghten in Dakshina Mohan v. 
Sarada Mohan (8), which was a case 
of a different type altogether. In the 
last-mentioned case the plaintiff got a 
decree for possession in the High Court 
and took possession in execution of that 
decree, while an appeal against the High 
Oourt decree was pending before the 
Judicial Committee of the Privy Council 
which ultimately reversed the High Court 
decree. While the plaintiff was thug in 
Possession, he was obstructed by the 
defendant with the result that he could 
only collect trifling sums from the property 
and had to pay Government revenue trom 
his own pocket to preserve the property 
from sale. This amount he sought to 
recover by suit. His possession was lawful 
for he obtained it in execution of a decree, 
till then a good decree, in his favour, and 
so he could not Re called a mala fide 
trespasser. The High Court dismissed his 
sult, remarking that though he could use 
the outgoings for reducing mesne profits, 
be could not recover them as plaintiff in 


a suit. The Judicial Committee did not’ 


agree with the last part of this proposition. 
_ The case did not relate to collection charges 
and was not 4 case of mala fise trespass 


g9( SE OL I 415; 70 Ind. Oss, 8 A I R 1921 Oal 
(8) 20 I A 160; 21 O 142; 6 Sar. 366 (PO). 
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at all. The Judicial Committee had now 
to consider a case of mala fide trespass, and 


be taken as laying down the proposition 
that mala fide trespasser is not entitled to 
claim deductions for costs of management 
in an assessment of mesne profits against 
him. 

It is also pertinent to remark that even 
in the case of mala fide trepass the majority 
of the Judges in the Full Banch case in 
Altaf Aliv. Lalji Mal (1) held that revenue 
and ground rent are admissible deductions. 
The fundamental point that mesne profits 
are after all profits which the wrong-doer 
had intercepted from the lawful owner, 
profits which he, the wrong-doer, actually 
realized or might with ordinary diligence 
have realized, is lost sight of in the above 
mentioned cases, and the issues clouded 
by drawing inferences, not necessary 
inferences, from English and Privy Council 
decisions, The Allahabad decisions are not 
binding on us nor is the obiter dictum in 
Raja Sasi Kanta v. Raja Sarat 
Chandra(7) and the proposition laid 
down in these cases cannot be taken 
tobe good law, being inconsistent with the 
definition of mesne proaits given in the 
Code, and moreover, must be taken to be 
overruled by the Judicial Oommittee in 
Secretary of State v. Saroj Kumar (9) at 
p. 62“. On the facts we also hold, in dis- 
agreement with the learned Subordinate 
Judge that the dispossessions from the 
lands were not wanton and malicious. 
The plaintiffs granted a lease of waste 
lands to the defendant. He kept within 
the boundaries of the grants, but was 
obliged to restore possession to the plaintiffs 
on the ground that the area mentioned in 
the kabuliyats and not the boundaries would 
prevail. 

The second ground given by the learned 
Subordinate Judge also does not appeal to 
us. The evidence discloses that in the 
locality a landlord who had -let out lands 
on bhag system on similar terms had to 
incur costs of collection. The watchman 
alone in whose presence the paddy was to 
be cut and divided by the adhiars had 
to be paid twoand half per cent. by the 
landicrd from his share, and there are his 
other expenses which çan be legitimately. 


(9) 62 I A 53; 154 Ind. Cas, 1; A I R 1935 PO 49; 
62 O 499; (1535) O W N 261;7 R PO 142; 41 L W 2x4; 
(1925) M W N lo; (1935) A L J 438;320 W N 405; 
94; 68 M LJ 580: 37 Bom, L R 327 
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called collection expenses. 
there is no evidence as to the actual 
amcunt spent for collection, the custcmary 
rate inIndiais 10 per cent: Secretary of 
State v. Saroj Kumar (9) at p. 66%. We, 
therefore, think that inthe present case, 
the defendant is entitled to a deduction of 
an additional 10 per cent. cf the value of 
grces produce on account of collection 
charges. That is, instead of 25 per cent. 
deductions allowed by the Commissioner 
and 10 per cent allowed by the Subordinate 
Judge, he is to have 20 per cent. deduction. 
The decrees of the lower Court must also be 
thus modified. l 
-~ The only .other question that remains is 
the question of interest, and two questions 
arise under this kead, viz. (a) rate of 
interest and (b) the mcde of calculation. 
Mesne profits now include interest, but it is 
a settled law that the Court may in its dis- 
cretion either refuse to give interest or 
give interest at such arate as it thinks fit. 
The learned Subordinate Judge has given 
interest (1) at 12 per cent. per annum from 
May 10, 1911, to the date of the High 
Court's decrees (January 29, 1918), (2) no 
interest from that date till the date of 
applicaticn for ascertainment of mesne 
profits (June 12, 1922), (3) six per cent. 
interest from that date till the Commis- 
sioner appointed to ascertain mesne profis 
submitted his report (October 9, 1928), and 
. (4) 3 per cent from that date till the date 
of the decree. Then from date of the decree 
interest is to run at 6 per cent. on the 
decretal amount. We do not think that 
the rate of interest should be 12 per cent. 
for the first period; six per cent. 
‘existing conditions is the usual ra'e: see 
Secretary of State v. Saroj Kumar {9), at 
pages 62-63%. Wedo not find any special 
Circumstances which would either disentitle 
the plaintiffs to any interest or entitle them 
to get interest above the usual rate, nor are 
we satisfied that there are any Valid reasons 
for making any distinctioa between differ- 
ent periods fôr calculation of interest : see 
Kedar Nath Goenka v. Babu Bageshwari 
Prasad. Singh (10). The learned Subordi- 
nate Judge disallowed interest for the 
second period on the ground that the plain» 
tiffs made delay in applying for possession, 
(10) 64 I A 240; 168 Ind, Cas. 145; A IR 1937 P O 
148; 16 Pat 382;1937 OL R 260;1937 A L R 353; 9 
RP O 265; 41 CWN 80t; 18 P LyT 401; 3B R 4705 
(1937) M W N 712; 46 L W 67; (1937) 2 M Ld 202; 
(1937), O W N 694; 31 8 L R 360; 650 L J 374; (1937) A 

LJ 1051 (P OQ), - 
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They were entitled under the law to wait 
till the last day of three years from, the 
date of the appellate decrees. Tere was 
nothing to prevent the defendant from 
either .if he so 
wanted. The afcresaid reason of the 
learned Subordinate Judge accordingly 
does not appear tobe sound. In-reducing 
the interest to three per cent..for the fourth 
period, the learned Subordinate Judge has 
said that the plaintiffs were guilty ot lathes 
in not bringing up the Commissioner's _ 
report for consideration by the Court ‘ear- 
lier, An examination of the order sheet, 
however, discloses that the plaintiffs were 
not entirely to blame. They applied for 
adjournment on some occasions, the defen- 
dant also so applied ; but the consideration 
of the report of the Commissioner was 
delayed mostly on account of an abortive 
attempt at compromise through the inter- 
vention of the Collector of Maldah and also 
on account of the Court being engaged in 
oiher cases. The plaintiffs onght to have, 
in our judgment, been given by the Court 
below interest at the rate of 6 per cent. for 
this pericd also. 

This raises the question whetber they - 
are entitled to have these modifications in 
the rate of interest made in their favour in 
the absence of any memoranda of appeals 
or of eruss-objections by them. One fact is 
clear thst a decision by us in their favour 
would not increase the total amount of 
mesne profits decreed in their favour by the 
lower Court. Subject to this, we are of 
opinion they can attack the judgment re- 
lating totheir claim for interest without 
filing memoranda of cross-objections. The 
principle has been thus formulated by 
Srinivasa Ayyar, J. in Sri Ranga Thatha- 
chariar v. Srinivasa Thathachariar (11), at 
p. 875*. When an item in an account 
appearing in the decree of the lower Court is 
reduced by the appeal succeeding, the res- 
pondent without filing any .memorandum 
of cross-objection can support the said 
decree by showing that the lower Court had 
wrongly decided against him on other 
items, but it is not open to the respondent 
to have adjudicated by the Appellate Oourt 
rights or causes of action which have been 
decided against him in the lower Court 
without filing an appeal or memorandum of 
ercss-objections. As interest is an integral 
part of mesne profits, the plaintiff-respon- | 
dents are entitled on the gaid principle to 

(11) 50 M 866; 104 Ind. Oas, 472; A I R 1927 Mad, 
801; 53 M LJ 189; 26'L W 125; 39 M L T 234, 
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Maintain the amount of mesne profits dec- 
reed to them by the lower Oourt by a 
relative variation of 


‘objections. They are entitled to urge that 

if interest be reduced by the Appellate 
Oourt, the profits may be assessed at a 
higher figure, if the evidence supports it, 
provided that the total does not exceed the 
amount decreed as mesne profits by the 
lower Court and vice versa. This .involves 
no challenge to a different right or a 
different cause of action adjudicated against 
_ them by the lower Court which is not under 
challenge in the appeal at the instance of 
ths appellant. Weaccordingly direct that 
the plaintifs should have interest on the 
assessed profits at the rateof 6 per cent. 
for all the periods mentioned by the Sub- 
ree Judge, subject to the limits indi- 
. cated. 


Regarding the mode of calculation of 
interest, the position stands thus: Simple 
interest has been allowed to be calculated 
year by year. This is a sound principle, 
. for when profits are earned or might have 
“been earned by the wroogedoer yearly, 
interest on those profits must be caleuated 
yearly and year by year. It is, however, 
urged by Mr. Bagchithat this is against 
the decision of the Judicial Committee in 
Hurro Doorgo Chaudhrani v. Maharani 
Surut Soondari Debi (12). That case does 
not support Mr. Bagchi’s contention. There 
a decree was passed before the Civil Proce- 
dure Code of 1832 came into force, Tne 
decree simply stated that the plaintiff was 
to get mesne profits for a certain period to 
be ascertained in execution with interest at 
six per cent. from the date of ascértainment 
of mesne profits. The executing Court added 
up the realizations from the tenants for that 
period and allowed interest at six per cent. on 
the sum total from the date of thé ascertain- 
ment till recovery or payment of the sum so 
ascertained. On appeal tha High Oourt 
held that the plaintjff mast be given com- 
pensation for being kept out of his profiis 
and so directed that interest at six per cent. 
should be added year after year to each 
year's not realizations. This part of the 
judgment of the High Court was set aside. 
The Privy Council pointed out that the 
executing Oourt could not add to the decree. 
Is became necessary, therefore, to consider 
the meaning of*the words “mesne prolits” 
as used inthe decree. The Civil Procedure 
Oode of 1877 did not make interest on 
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profits a part of masne profits, and their 
Lordships accordingly held that interest on 
profits was not a part of mesne proits. The 
joss of interest year by year apon these 
profits, they said, was merely damages 
suffered by the plaintiff. That case is 
certainly no authority for the proposition 
that where interest is claimable under a 
decree for mesne profits, such interest cannot 
be claculated year by year on the yearly 
proñts. It only laid down in accordance 
with the law then in force that mesne 
profits, did not include interest on profits, a 
position which has since been altered by 
the amendment of the definition of mésne 
profits in the Civil Procedure Code of 1882. 
The decision in Hurro Doorgo Chaudhrani 
v. Maharani Surut Soondari Debi (12), was 
explained by a Division Bench of this Oourt 
in Radha Ram Munshi v. Surnamoyt Debi 
(13), in the manner indicated by us, and as 
the decree for mesne profits in the last- 
mentioned case was passed after the Code 
of 1882 had come into force, interest was 
added year by year to the yearly profits, 
to arrive at the amount of mesne profis 
payable by the defendant. We accordingly 
overrule this point urged by Mr. Bagchi. 


Three special points have been taken, two 
in Appeal No. 139 of 1934 which corresponds 
to Suit No. 82 of 1911, and the third in 
Appeal No. 138 of 1934 which corresponds 
to Suit No. 80of 1911. They are respectively 
thus: (1) (a) The profits in respect of the 
lands of the Deulbati garden have been 
assessed twice (b) that no mesne profis ought 
to be assessed in respect of that garden, 
and (2) no mesne profits ought. to be 
agseessed on any portion or the lands of 
Mouza Dhatore, the lands of the sajd village 
being not in suit. Regarding the Deulbati 
garden, the first submission to us is that 
in assessing the quantity of paddy that 
might have been raised, the area of the 
Deulbati garden was taken into account by 
the Commissioner, who agaia assessed the 
value of the fruits at Rs. 50 per year. The 
relevant portion of the Commissioner's report 
is at p. 564*. We cannot say that in the 
cultivated Danga of 233-B 14-0 of Deulbati, 
the area of the garden was included. 
Apparently it was not, for the 233 bighas 
14 cottas was paddy lend. The next point 
is that the mangoes of the garden were of 
a very inferior quality which had no market. 
The Commissioner saw 19 fruit bearing 
trees and the positive evidence is that in 


(13) 30 O 506;7 O WN 437. 5 o 
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some years tle fruits of these trees were sold 
and sold for sums between Rs. 50 and Rs. 60. 
That evidence is at pp. 351, 353 and 369. 
These points urged by the appellant are 
accordingly overruled. The next point is 
whether mesne profits could be assessed on 
the lands of Dhatore. The Commissioner 
proceeded upon the footing that 83 bighas 
odd of Dhatore was included in the decree. 
He found 50 bighas waste and 33 bighas odd 
-culturable and assessed mesne protits on the 
latter. The plaintiffs took possession of the 
said 83 bighas of Dhatore in execution of their 
decree without any objection from the defen- 
dant. ` The Commissioner for ascertainment 
of mesne profits measured and classified the 
Said area in the presence of the defendant's 
agent without any objection. No such 
ground as is now urged was taken in the 
written objection to the Commissioner's 
report filed by the defendant and it is the 
only at the hearing that he urged the ground 
that these lands ought to be excluded from 
calculation on the ground that the plaintiffs 
had no decree in respect of them. 

In the plaint of Suit No. 80 as originally 
filed the plaintiffs stated in paras. 3 and 4 
that the defendant had encroached upon the 
khas lands of Mouza Dhatore. In item No. l 
of the schedule the quantity of the lands of 
Mouza Dhatore and the boundaries thereof 
which according to the plaintiffs had been 
encroached upcn was stated. Sixteen other 
items described the lands encroached upon 
in other mouzas. Of these Mouzas Kaima and 
another Mouza Raghabbati adjoined Dhatore. 
There was a local investigation by an Amin 
and thereafter a petition for amendment of 
the plaint was put in by the plaintiits. 
Paragraphs 3 and 4 of the plaint were 
left untouched, but item No. 1 of the 
schedule was sought to be replaced by 
another item which related to some 
lands of Mouza Dumuria (Pt. I, p. 14 of 
the Supplementary paper-book). This 
amendmeat was allowed. Mr. Bagchi's 
contention is “that by this amendment thé 
lands of Dhatore went out of the suit. Lf 
we confine ourselves only to the schedule 
of the amended plaint and refuse to look 
‘into the body of the plaint and if nothing 
else had happened thereafter, Mr. Bagchi'’s 
contention would seem to have force. But 
at the hearing other things happened. The 
defendant claimed the whole of 428 bighas 
7% cottas of land found to be in his posses- 
Sion by the Amin as part of hig 100 bighas 
tenancy of Dhatore on the ground that 
the boundaries of his kubuliyat of 1899 
for the same covered "the. said area. The 


a 
a 
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Subordinate Judge referred to the kabu- 
liyat and pointed out that no northern 
boundary was specified init, the western 
boundary being repsated twice. He held 
that the defendant was entitled to only 
10U bighas as appertaining to his tenancy 
under the piaintiffs, whico area was bound- 
ed on the south, east and west by the 
Nitpore Koad, Dhala Kandar and Pakua 
Saran, respectively. He directed the Amin 
to show by a line how far tne defendant's 
said jote would extend to the north so as 
to include only 100 bighas. ‘The Amia drew 
the line as directed by the VUourt on his 
map and marked itas ga gha. The Oourt 
found that tne defendant was only entitled 
to lands from the Nitpore Road in the south 
up to the line ga gha to the north, and 
for the rest, that is to 328 odd bighas to 
the norin of line ga gha, plaintifis were 
entitled to a decree. 
according to its indings included 83 bigkas 
184 cottas of Dhatore, and khas lands of 
Muuzas Kaima and Ragnabbati (pp. 92 
and 93, pars 1, book A). ‘he Amin s map 
as made apart of the decree. “This Court 
on appeal did not modify this part of the 
decree. It only dismissed the plaintiffs’ 
claim to another block of land marked as 
Block Bin the Amin’s map for which the 
Subordinate Judge had given the plaintiffs 
a decree. We accordingly hold that 
83 bighas odd of Dhatore was adjudicated. 
to belong to the plaintitis, and there is no 
substance in Mr. Bagchi’s contention. 

The result of our tindings in .Appeals 
Nos. 137 to 139 of 1934 and 27 of 1449 is 
that the decrees for mesne protits passed 
by the learned Subordinate Judge in Title 
Suits Nos. 79, dÜ, &i and 382 sould be 
modified in tne tollowing manner only: 
(1) the gross produce of paddy must be esti- 
mated at 4 mds. 3mds. and 2 mds. per 
bigha ior Kanaar, Akandar and cultivated 
Danga, respectively, and the price should be 
calculated at Ks. 2 per maund: (2) trom 
the gross produce 2U percent. must be 
deducted as for collectfou charges, costs of 
reclamation and risk of cultivation, that is 
to say, 3U percent. of the gross produce 
must be taken to represen; tae landlords’ 
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‘Lnese 323 odd bighas | 


od 
4 
+ 


net suare of the produce, Uf this tne plain~ 
titis would be entitled to 93 annas share of 


such other shares as they are entitled to 
under tue decrees passed in the said four 
suits; (3) to tue yearly profis payable by ihe 
detendant, to the plainttis as calculated 


in accordance. with the above directions, 


Simple interest at the rate of 6 per cent. 


per year calculated year vy year saould be ` 


+ 
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added. On the mesne profits so ascertained 
interest would run at the rate cf 6 per 
cent. from the date of the Subordinate 
Judge's decree till realization. 

Appeal from Original Decree 
No. 26 of 1935. 

Biswas, J.—Turning now to Appeal 
No. 26 of 1935 corresponding to Suit 
No. 83/31, we have already stated that this 
relates to a jalkar, and it is the common 
case of both sides that mesne profits should 
be assessed in respect of this jalkar not on 
the basis of the actual yield of fish from 
the jalkar, but on the basis of rents realiz- 
ed. In support of the plaintiff's claim the 
plaintiffs rely on a kabuliyat, which is 
Ex. 5 in the case, said to have been exe- 
cuted by one Sahabat Mandal in their 
favour on January 18, 1922, that is to say, 
more than a year after the plaintiffs took 
delivery of possession of the jalkar in 
execution of their decree. This kabuliyat 
which is a registered document was for a 
period of three years and showed a rental 
of Re. 450 per annum. The Commissioner 
was not satisfied that this represented a 
genuine transaction at all and declined 
accordingly to act on it. There being nò 
other evidence on the side of the plaintiffs, 
the Commissioner proceeded to act on what 
might be taken to be an admission on the 
side of the defendant. The defendant gave 
evidence to show what the total rent was 
which had-been realized from all the beels, 
belonging tothe parties which were let oat 
in ijara for the years 1321—1331, and also 
proved that since 1331 when possession 
was taken by the plaintiffs of the beels 
which were the subject matter of this suit, 
this annual rental was reduced to Rs. 185 
per yer. The Commissioner was of opinion 
that this remission was due to the fact of 
the plaintiffs share ja the beels in dispute 
being separated and taking that as the 
average gross profits, he allowed the plaint- 
iffs a decree for mesne protits at this rate, 
after making a deduction of ten per cent. 
as collection charges. In other words, mesne 
profits were allowed at the net rate of 
Rs. 166 per year for the period under 
assessment, as to which it may be stated, 
there is no dispute between the parties. 

, The learned Subordinate Judge did not 
accept the findings of the Commissioner, 
and in disagreement with him he held that 
Ex. 5, the Aabyliyat, on which the plaint- 
Wis relied was a genuine transaction, and 
that though it was for a period subsequent 
to the deti very of possession still the rate 
Mentioned in it was a fair rent which could 
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be taken to represent the average mesné 
profits for the period in question. In support 
of his view the learaed Subordinate Judge 
mainly relied upon the evidence of Sahabat 
Mandal, the executant of the kabuliyat. 
We have been taken througa that evidence 
and we cannot say that we are at all 
impressed by it. In the first place, it is 
admitted by this witness that this was the 
first time that he was taking a lease ofa 
fishery. He had no idea of fisheries-before 
or of the profits which could be expected 
from leases of fishery. The document is no 
doubt a registerad one, but that is all that 
can be said in support of its genuineness, 
It is rather extraordinary that a person in 
the position of this witness should take 
upon himself a liability to the extent of 
Rs, 450 per year without previously ac- 
quainting himself with the nature of the 
business or with reasonable expectations of 
profits from this kind of business. _ 

Secondly, this witness admits in his 
cross examination that he held the receipts 
for payments of rent alleged to have been 
made by him under this document, but 
none of these receipts was produced by him. 
Ib was certainly incumbent upon the plaint- 
ilis, if they relied upon this kabuliyat as 
the only evidence in support of their claim, 
to have produced these rent receipts and 
other satisfactory evidence of actual pay- 


‘ments of rent to show that the kabuliyat 


was acted upon. That, however, was not 
done. Then we have tne further admission 
from this witness thathe took this lease 
because jalkar were increasing in valus. As 
a matter of fact, he states that he took a 
renewal of the lease on the expiry of the 
first term of three years at an enhanced 


- rental of Rs. 5UU; in other words, that in 


the course of three years rent of the jalkar 
increased by Ks. 00 par year. Itis quite 
evident that on this evidenca, accepting 
that as true which we do not, it is impos- 
sible to take Rs. 450 as the fair net rental 
of the jalkars for the period under assess- 
ment. On behalf of the plaintiifs it was 
urged that this lease was taken by this 
witness as a result of a bidding held by the 
plaintitis and tnat it was admitted by one 
of the defendants owa witnesses tnat there 
was such a bidding. It is true that one of 
the witnessses on behalf ot the defendant, 
D. W. No. 3 at p. 215 of the paper-book, says 
that he was present at the auction, but he 
is unable to say what was the highest bid 
offered or accepted. It may quite be that 
there was some sort of auction held by the 
plaintiffs, but it does not follow that the 
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rent recorded in the kabuliyat represented 
the highest bid or that. it was the actual 
Tent which it was intended to realize from 
the tenant. In the absence of any corrobo- 
ration of the evidence as to rent or as to 
payment of rent, we are unable to accept 
the evidence of this witness regarding the 
genuineness of this kabuliyat. 

It is also to be observed that the plaint- 
iffs did not produce their own collection 
papers which would have gone to show 
that rent was actually realized under this 
kabuliyat. No reasons have been given as 
to why this necessary evidence was with- 
held from the Court.’ The learned Subordi- 
nate Judge was largely influenced in the 
` view which he took by the fact that the 
defendants on their side did not produce 
any collection papers to prove the profits 
during the period of dispossession. The 
defendants might or might not have been 

to blame in this respect. But that does not, 
“in our opinion, help the plaintiffs case, if 
` it is otherwise weak or unacceptable. It is 
- not- necessary for us to express any opinion 
` as to whether the onus lies upon the plaint- 
iffs ina case of this kind, but the fact 
-= Temains that the evidence which the plaint- 
iffs offered is wholly unsatisfactory and 
insufficient. On the other hand, we have a 
figure as to fair rent which may be taken 
to represent an admission on the part of 
the defendant. In support of this case the 
‘defendant gave oral evidence of persons 
who were supposed to have been the ijara- 
dars of the fisheries during the period of 
dispossession. This oral evidence, we may 
say at once, does not by itself carry any 
conviction whatever and may be discarded 
as wholly worthless. But although this is 
go, there were certain considerations which. 
were put forward by the Oommissioner in 
his report to show tbat the plaintiffs 
figure could not be at all accepted as a rea- 
sonable estimate of the probable profits 
from the jalkar. The learned Subordinate 
Judge has not “dealb with these points at 
all in his judgment, We agree wiih the 
learned Commissioner in holding that on 
the evidence Rs. 450 per year cannot be 
regarded as a reasonable estimate of the 
profits, At the same time we are also 
doubtful in our mind as to whether Rs. 185 
is areasonable figure either. But, as we 
have said, in the absence of any certain 
data, we are left with no other alternative 
but to accept the figure of Rs. 185 as the 
basis of calculation. The learned Commis- 
sioner. allowed 10 per cent, deduction as 
collection charges from the figure of Ks. 185 
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a year. We do not think however in dhe 
circumstances stated, that the defendants 
should be granted this reduction,.as we até 
more than satisfied that Rs. 185 is much 
below the proper amount of mesne profits 
of the jalkar. 

We, accordingly, hold that mesne profits 
in Suit No. 83 should be calculated for the 
period mentioned in the decree at the rate 
of Rs. 185 per year. This will carry interest 
at the same rate and calculated in the 
same manner asin the decree of the other 
appeals. This appeal is thus allowed in. 
part. So far as the decrees-of the Subordi- 
nate Judge for costs in that Oourt are 
concerned, the plaintiffs will get the entire 
costs of the Commissioner and as regards 
other costs the parties will be entitled to 
costs proportionate to their succeess in this 
Court in all the five suits, As regards the 
costs of these appeals, having regard to the 
divided success of the parties and to the 
circumstances of the case, we direct: that 
the defendant-appellant should get one- 
third of paper-book costs. With regard to 
other costs, each party will bear its own 
costs in this Court. Cross-objections are 
not pressed and are dismissed but without 
costs. 

R. C. Mitter, J.—I agree. 

8. Order accordingly. 





MADRAS HIGH COURT.. 
Appeal No. 167 of 1934 : - 
September 6, 1939. 
VARADAOHARIAR AND PANDRANG Row, JJ. 
OT. AL. VR. ALAGAPPA CHETTIAR 
AND ANOTHER—APPRLLANTS 
veTSUS 
BANK or CHETTINAD, Lro., KANADU- 
KATHAN AND OTHERS— RESPONDENTS 
Hindu Law--Joint family—Dedts—Debts contract- 
ed by manager for family business;-Personal liabi- 
lity of junior members for such debt arises eather 


> on doctrine of “holding out “or active participation 


—Member merely iaking interest tn family business 


‘—Whether personally liable—Parinership—Winding- 


up—Partner incurring debts—Other partners whether 
personally liable. 

Where the debts are contracted by the manager 
of a joint Hindu family, for the family businéss, 
the personal liability of the adult members of the 
family may arise either on the doctrine of" hold- 
ing out” or on actount of his active participatién 
in the family business thereby changing his family 
status asa member of the family to that of a 
partner in the business. If active participation: in 
the business is to be accepted as affording a new 
basis of liability, the basis of the liability thus 
arising must be more precisely defined; because 
the extent of the liability incurred by the partiéi- 


"pating member will be different according as it is 


. 
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based upon the one ground or the other. But whe- 
the, the liability is based on the doctrine of 
“holding out” or participation in the capacity of 
a‘partner, the liability arises only in respect of 
transactions subsequently entered into and does not 
relate to pre-existing debt. [p. 313, cols. 1 & 2.] 

The relationship of partners can arise only from 
a consensual act and the participation by a 
junior co-parcener in the family business is suffi- 
ciently explained by his interest therein as a mem- 
ber of the family and the mere fact that such 
member takes interest in the family business cannot 
justifiably be attributed to an intention on his 
part to take upon himself & greater liability than 
would exist if he had not taken such interest and 
cannot, therefore, render him personally liable. 
A distinction may arise so far as participation in 
trade is concerned,: by reason of the applicability 
of the principle of “ holding out“ but except to 
the extenti#resulting from that doctrine, it is unfair 
to insist that no junior member of a joint Hindu 
family has any right to take any interest in the 
affairs of the family trade except on pain of becom- 
ing personally liable for all the transactions of the 
managing member. [p 314, col. 1.] 

Case-law referred to.) 

Quaere.—It is very doubtful whether even in a 
regular partnership, one partner can in the course 
of winding-up incur a debt so as to throw upon 
the other partners a personal liability therefor. 
[p. 318, col. 2,] 

A. against the decree of the Sub-Judge, 
Devakottah, dated February 3, 1934. 

Messrs. B. Sitarama Rao,S. Parthasarathy, 
V. K. Thirurenkatachari and C. R. Pattabhi- 
raman, for the Appellants. 

The Advocate-General and K. Uma- 
maheswaran, for the Respondents. 

Varadacharlar, J.—This appeal arises 
out of a suit for the recovery of money 
due under a promissory note (Ex. J) 
executed by defendant No.1 in favour of 
the plaintiff on May 4, 1932. Defendant 
No. 1 is the eldest son of one CT. AL, 
VR. Virappa Chettiar who died in October 
1927. Defendants Nos. 5 and 6 are the 
minor sons of defendant No.1; defendant 
No. 2is the younger brother of defendant 
No. 1, and defendant No.7 is the minor son 
of defendant No. 2. Defendants Nos. 3 and 
4 are the step-brothers of defendants Nos. l 
and 2. The plaint asked for a personal 
decree against defendants No. 1,2 and 3 
and fora decree against all the defendants 
to the extent of tife family assetsin their 
hands. The learned Subordinate Judge 
dismissed the suit as against defendants 
Nos. 3 and 4 and gave the plaintiff a 
personal decree as against defendants Nos. 1 
and 2 and a decree against the family 
assets inthe hands of defendants Nos. 1, 2 
ahd 5to7. Against this decree this appeal 
has, been -prefewed by defendants Nos. 2 
ahd 7. In the lower Court, defendants 
Nos. ? and 7 contended that-the suit should 
be, dismissed as against them, Before us, 
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this extreme contention has not been 
pressed on behalf of the appellants. -Their 
learned Counsel admitted that the plaintiff 
was entitled to a decree even as against 
the appellants to the extent of the joint 
family assets in their hands. The only 
question for decision in this appeal, 
therefore, is whether defendant No. 2 was 
personally liable for the suit claim, 80 as to 
entitle the plaintiff to proceed against pro- 
perties in his hands not forming part of the 
joint family assets. 

The following is the history. of the events- 
that led up to the execution of the suit 
promissory note. In September 1922 
Veerappa opened a money-lending business 
in Mandalay with the Vilasam of CT. AL. 
VR. and for the conduct thereof appointed 
one Somasundara, agent. After Soma- 
sundara’s term, one Ramaswami Chetti was: 
appointed agent. For the financing of 
that business, Veerappa entered into an 
arrangement with D. W. No.1 for moneys 
being lent to the Mandalay firm from 
D. W. No. ls firm at Rangoon. The 
Rangoon firm was known by the Vilasam 
of S. k. M. M. A. We, however, find that 
moneys have also been borrowed under 
this arrangement from the S. R. M.M. R. 
M, Firm at Rangoon. The result of the 
transactions between the OT. AL. VR. 
Firm at Mandalay and the two lending 
firms at Rangoon was that on January 14, 
1927, a promissory note for Rs. 10,000 was 
executed by Ramasami Chetti, the Maudalay 
agent, in favour of the 8. R.M. M. A. Firm 
and another note for Rs. 10,000 was executed 
in favour of the 8. R. M. M. R. M. Firm 
on January 28,1927, by the same agent. 
Veerappa died during the term of Rama- 
sami’s agency but before Somasundara’s 
Accounts had been finally settled. At that 
time, defendant No. 1 was at Penang, 
serving as the agent of some other Chetti 
firm there. The correspondence that passed 
between defendants Nos. 1 and 2 about 
¿his period will be referred to later on; 
it shows that defendant No. 3 who had 
then attained majority was anxious to 
have a partition effected soon but that 
defendant No, 2 preferred its being 
postponed till after the first anniversary 
of Veerappa’s death. Defendant No. 1 
returned to his native, village in India in 
October 1928; and soon after the celebra- 
tion of the first anniversary of their father’s 
death, the parties referred the question 
of partition to certain arbitrators: wide 
Ex. D, dated December 3, 1928. Thera 
was an award (Ex. E) on January 8, 1929, 
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the substance of which was that shares 
were separately allotted to the four brothers 
in the house and in certain movable pro- 
petties; as regards the business in 
Mandalay, the award directed that defend- 
anta Nos. 1 and 2 should take over its 
aseets and liabilities. It appears from the 
award itself that the liabilities exceeded 
the outstandings; amore detailed reference 
to the terms of the award will be made 
in due course, when dealing with the 
arguments advanced by the parties on 
these terms. One provision may, however, 
be mentioned here; the award directed 
the assets of the Mandalay firm to be 
collected by defendant No. 1 as theretofore 
and it also directed defendants Nos. 1 and 
2 to wind up the whole shop within three 
years and gave them the option to do 
new business at Mandalay under a different. 
Vilasam. In December 1929, an additional 
sum of Rs. 5,000 was borrowed from the 
S. RAM. M. A. Firm by defendant No. 1. 
Beyond a statement in the evidence of 
defendant No. 1 that this was borrowed to 
pay off a creditor, the wife of Vakil 
Mukherjee who was pressing for payment, 
we have little or no information on the 
record as to the necessity for this loan or 
its ultilization. On January 9, 1930, a 
promissory note, Ex. H, was executed by 
defendant No.1 in respect of this sum of 
Rs. 5,000 and two promissory notes Ex. G 
and Ex, F were also executed by defendant 
No. 1 renewing the Rs. 10,000 loans of 
January 14, 1927, and January 28, 1927. 
These three notes were signed by him as 
“managing partner” of the OT. AL. VR. 
Firm. These notes were endorsed by the 
payees in favour of the plaintiff bank ; and 
the suit promissory note was executed by 


defendant No. 1 directly in favour of the: 


plaintiff bank, for the amounts due under 
the endorsed notes Exs, H, G and F. 

The plaint sought to make defendants 
Nos. 2 and 3 personally liable on the follow- 


ing ground; that when Veerappa Chettiar „ 


stated the Marfdalay business in 1922, it 
was opened not merely by Veerappa but by 
his sons who were majors at that time, 
namely defendants Nos. 1,2 and 3: see 
para. 4 of the plaint. It was added that : 


‘“after the death of Veerappa Chettiar, the defend- 


ants have been conducting the said firm jointly and in 
partnership.” 


The several promissory notes above 
referred to were alleged to have been 
executed by defendant No. 1 as “managing 
partner and in para.14 of the plaint, it 
was stated that defendants Nos.) to 3 were 
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personally bound in the capacity of partners 
with defendant No. 1. The learned Suboréi- 
nate Judge held that at tke time the 
Mandalay firm was started by Veerappa, it 
could not be regarded as a “partnership” 
between the father and his major sons but 
was only a joint family business in which 
the father and his sons were interested as. 
members of a joint family. The sons, 
though they were adults, were notin his 
opinion partners in the firm: see end of 
para. 6 of the judgment. He, however, held ` 
that after the death of Veerappa in October 
1927, defendants Nos. 1, 2 and 3 became 
partners of the firm, apart from their 
being members of a joint family ; see end ` 
of para. ll of the judgment. He also held 
that by virtue of the award, Ex. E, in which 
defendants Nos. 1 and 2 acquiesced, they 
became partners in the firmand had been 
so till date of suit. As defendart No. 3 
became severed from the partnership and 
from the family, in consequence of the 
award, the learned Judge dismissed the 
suitas against him. As defendant No.4 
had all along been a minor, there was no 
pessibility of his having become a partner at 
any time; and on the focting that he, too, had 
beecme divided from defendant No. Jin con- 
sequence of the award, the suit was dismissed 


“us against him also. 


The finding that during Veerappa’'s life- 
time, the relation of defendants Nos. 1, 2 
and 3 tothe Mandalay business was only 
that of members of a joint Hindu family to 
a family business and not that of partners” 
has not been challenged before us. Defend- 
ant No, 2 at one stage attempted to suggest 
that the Mandalay business was not even a 
joint family business but was started by 
Veerappa only for the benefit of defendant 
No. 3; but this contention has not been 
pressed and it is obvious from Exs. D and È 
that the parties have proceeded on the foot- 
ing that the Mandalay business was a 
family business, though started for the first 
time by the father. The learned Counsel 
for the appellants has attacked the correct- 
ness of the lower Court's conclusion that 
after Veerappa’s death, tl.erelation between 
defendants Nos. |, 2 and 3 in respect of that 
business became changed into that of 
partners from that of members of a joint 
Hindu family. He has contended that the 
course of conduct relied on by the learned 
Subordinate Judge as leading up to this con- 
clusion does not warrant thatconclusion. He 
has also challenged the correctness of the 
finding that defendants Nos. 1 and 2 became 
partners by reason of the award Ex. H 


+ 
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This last question would be material if it 
should he held that the learned Judge was 
not right in his conclusion that even prior 
to the date of the award defendants Nos. 1, 
2 and 3had become partners. It will be 
convenient first to disposeof the argument 
found by the lower Court upon the award. 
As stated already, it appears from the 
recitals in the award thatthe liabilities of 
the Mandalay shop exceeded the outstand- 
ings and that accordingly early arrange: 
ments had to be made for the collection of 
the outstandings and the discharge of the 
liabilities. Defendant No. 4 was still a minor 
and on this and on other grounds set out 
in the award, the arbitrators thought it 
better that the duty of winding up the Man- 
dalay shop should be left to defendants 
Nos. land 2. They accordingly provided 
in para.9 of Ex. Hi, that defendants Nos. 1 
and 2 should take charge of the Mandalay 
shop, that defendant No. 1 should manage 
as heretofore, collect the outstandings and 
wind up and close the shop and thatif for 
the purpose of enabling him to doso, any 
papers had tobe signed or documents exe- 
. cuted by the other parties, the same should 
be done by them without -any objection. 
Then follows the provision, already referred 
to, that if defendaats Nos.1 and 2 should 
agree to continue to conduct the said shop, 
they should within three years discharge the 
existing liabilities, wind up the whole shop, 
change the present Vilasam of OT, AL. VR. 
by substituting another vilasam and con- 
duct the shop as they liked. This provision 
makes it clear that all that was contemplat- 
ed by the award was that the OT. AL, VR. 
business should be wound up and 
expected that it might be done within three 
years from that date. No new business 
was contemplated to be done under the old 
Vilasam. It is admitted by defendant No 1 
in his evidence as P. W. No. 7 that after the 
award, no new account wasopened and no 
new business “was done. On the terms of the 
award, it is difficult tointerpret it as chang- 
ing the pre-existing legal relationship 
between defendants Nos. 1 and 2in go far 
asthe old business was concerned. We 
shall presently consider whether prior to 
the date of the award, the relationshlp bet- 
ween defendants Nos. 1 and 2 had become 
that of partners or not. But it seems to us 
clear that if they had not already become 
partners, there is nothing in the terms of the 
award to make hem partners and nothing 
in their subsequent conduct to create that 
relationship between them. > It is, therefore, 
impossible to base on the terms of the award 
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or the conduct subsquent thereto any con- 
clusion to the efect that on January 9, 1930, 
when Ers. H, G and F were executed or on 
May 4, 1932, when Ex. J was executed, 
defendants Nos. 1 and 2 stood towards each 
other in the relationship of partners. 

The evidences relating to the manner in 
which the parties conducted the Mandalay 
business between the date of Veerappa's 
death and the date of Ex. D (the reference 
to arbitration) is furnished by a few docu- 
ments. We may point out at the outset 
that in respect of this period, no evidence 
has been placed before usas tothe nature 
orthe volume of business done at Manda- 
lay. ‘he tenor of the few letters that have 
been exhibited in the case suggests that- 
even during Veerappas’s lifetime the busi- 
nesshad not been profitable and that all 
that was done after his death was only in 
the way of winding up the business by col- 
lecting the outstandings and discharging 
the liabilities. A few account books have 
been produced but no attempt has been 
made to show either from these accounts or 
by any question put to the witnesses whe» 
ther any, and if so, how much new business 
was done by the Mandalay firm after 
Veerappa's death. The management of a 
firm like this in foreign parts is carried on 
by a course of voluminous correspondence 
between the agent on the spot and the prin- 
cipals at home. Very few letters have been 
produced relating to the conduct of any 
business at Mandalay during this period. 


Defendant No.1 is supporting the plaintiffs 


claim as it’ will benefit him by diminishing 
the extent of his liability. It is he who has 
produced some of the letters which have 
been exhibited inthis case and there is no 
reason to think that he would have had any 
difficutly in producing other letters, if any, 
throwing light on this aspect ofthe matter, 
were in existence. He admits that the 
account books of the firm are in Mandalay; 
we are, therefore, entitled to assume that 
in this 
case, there is nothing whicH contains any 
useful information. 

The period commencing with Veerappa's 
death opens with the letter Ex. W, written 
by defendant No. 2 tothe Mandalay agent, 
Ramasami Ohetti on November 15, 1927. It 
acknowledges receipt of asum of Rs 1,000 
sent from Mandalay by insured post. Ft 
refers tothe fact that a letter said tohave 
been sent from Mandalay on April 10, 
i. e. about 20 days before the date of 
Ex. W, has not been received. here and 
asks for a capy of that letter. The last 
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scoterce of that letter is significant, it is to 
the following effect : “Please be sending 
copy of day Look and balance sheet to CT. 
to Penang.” “OT” refers to defendant 
"No 1 who was then employed in Penang 
as agent jin another shop there. This 
Jast sentence relates to the practice of 
Chetti agents in foreign parts sending 
every morth or every fortnight to their 
principals herecopies of their day book 
and also sending now and then 
romething in the nature of a balance sheet 
(called Ainthugai in Tamil). There is a 
réference to Ex. Y-2, whichis the missing 
letter referred to in Ex. to a 
suggestion that had been made by defen- 
dent No. 1 thatday book copies and 
balance sheets might be sent to him to 
Penang. But when it is remembered that 
at the time of writing Ex. W, defen- 
dant No. 2 had not seen the letter Ex. Y-2, 
the reasonable inference seems to us to 
be that the course of practice must have 
álready come into existence of these 
eopies being sent from Mandalay to 
Penang and that defendant No. 2 was 
probably aware of it, The continu- 
dnce of that practice is more consistent 
with the hypothesis tkat defendant No. 2 
did not wish to bring about any change in 
his relation tothe business. The receipt 
of the sum of Rs. 1,000 by insured pcst is 
explained as being connected with the 
expenses ‘Of Veerappa’s funerals. The 
practice in the community isthat its 
members keep very little cash in India 
and on occasions when they require cash, 
they generally get it down from their firms 
abroad. Nothing contained in Ex. W 
suggests any change in the relationship 
of defendant No. 2 tothe family business at 
Mandalay. If therefore, his connection 
with that business was that ofa junior 
member of a family having a family 
business, Ex. W is consistent with that 
position being continued even after 
Veerappa’s death. i 

-` Exhibit Y-2 „is the copy of the missing” 
letter which was apparently written by 
the Mandalay agent in ignorance of Veer- 
appa’s death. ltis not possible to say 
whether it was addressed to Veerappa orto 
defendazt No. 2. The description of it in 
the printed record asa letter addressed to 
defendant No. 2 is obvicusly unwarranted. 
Paragraph 3 of this letter refers to a 
suggestion that had been made by 
defendant No. 1 to the effect that after he 
received the day brok, ete., ccpies at 
Penang, he would send the same “to you 
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after perusal.” We see nothing to justify 
the contention that the word “you” in this 
paragraph refers to’ defendant No. 2; 
in all probability, it was intended to 
refer tothe father asthe agent was not 
then aware of the father's death. No 
other letter has been produced which 
will show that either before this date or 
after this date any Kurippu copy of 
Ainthugai has been sent to defendant No. 2 
either in the ordinary course from 
Mandalay or by defendant No. 1 from 
Penang. Exhibit Y, the letter written 
by the Mandalay agent to defendant 
No. 2 on November 23, 1927, merely 
enclosed the copy of Ex. Y-2 and carries 
the matter no further than Ex. Y-2 itself. 
Exhibit Q dated January 18, 1923, throws 
very little light upon the matter now under 
consideration. It is a communication 
from defendant No.2 to defendant No. 1; 
it refers tothe insistence of defendant 
No.3 on an early partition but advises its 
postponement on groundsof decency till 
after the first anniversary of the father's 
death. There are two other sets of docu- 
ments relating to this period and it ison 
them that great stress has been laid both 
by the lower Court and by the learned 
Counsel for the respondents before us, in 
support of the argument that during this 
period, defendant No. 2 was Bo conducting 
himself in relation to the Mandalay busi- 
ness as to incur a personal liability for its 
debts. 

Before dealing with these documents, 1t 
is necessary to ascertain with some preci- 
sion the legal basis on which defendant 
Nos. 2's liability is sought to be sustained. 
Several decisions relevant to this question 
have been brought to our notice in the 
course of the argument; it does not, however, 
appear tous necessary to refer to every 
one of them in detail. They may be cone 
veniently grouped under certain heads. 
There are observations in some judgments 
in support of the extreme view that all adult 
co-parceners ina joint Hindu family 
carrying on a family business are in the 
position of partners and are personally 
liablo for debts contracted by the 
manager fcr the conduct of the business: see 
for instance Debi Dayal v. Baldev Prasad 
(1) and the observations of Sadasiva 
Aiyar, J., in Offcial Assignee of Madras V. 
Palaniappa Chetty (2). This extreme View 


(1) 50 A 982; 111 Ind, ‘Cas. 143; A IR 1928 All. 
491; 26 A LJ 1036. 


(2) 41 M £24; 49 Ind. Cas. 220; AIR 1919 Mad, 


690; 35M L J 4737 24 M LT 216; (1918) MW N 
721; 8 L.W 530, ; 


1959 


has not been sought to be supported 
before us by the learned Advocate-General 
who appeared for the respondents. Indeed, 
it cannot be reconciled with the positive 
insistence made by the Legislature ins. 5, 
Partnership Act of 1932, that the relation- 
ship of partners arises from contract and 
not from status. The next paragraph of 
that section, which is merely a declara- 
tion of the pre-existing law, provides in 
express terms that the members of a Hindu 
undivided family carrying on a family 
business as such are not. partners in the 
business. There is, another line of authority 
holding that such of the adult members 
as taken an active part in the conduct of the 
business must be regarded as incurring a 
‘personal liability for the debts contracted 
by the managing member: cf. for instance 
Official Assignee of Madras v. Palaniappa 
Chetty. (2), Joharmal Ladhooramv. Chet Ram 
Hari Singh (3), Shiv Charan Das v. Hari 
Ram (4), Sheo Ram v. Luta Ram (5), 
Nachiappa Chettiar v. Raman Chettiar (6), 
Bishambar Nathv. Fateh Lal (7) and 
Ramasami Chettiar v. Srinivasa lyer (8). 

It is not clear whether in these cases 
the personal liability of the participating 
members was based only on the doctrine 
of “holding out” or on the view that by 
such participation they changed their 
relationship from that of co-pareceners in 
the joint family to that of “partners” in 
the business. For instance, the observa- 
tions of Spencer, J.,in Official Assignee 
of Madras v. Palaniappa Chetty (2) at 
pp. 837 and 838* seem to proceed on the 
theory of “holding out; but the observa- 
tions of many other learned Judges merely 
postulate the liability without precisely 
defining its basis. It cannot be denied 
that the language sometimes used by them 
suggests that the participating members 
were regarded by them as “partners”. If 
active participation in the business is to 
be accepted as affording anew basis of 
liability, it will be obvious that the basis 
of the liability thus arising must be more 
precisely defined® because the extent of the 

(3) 39 B 715; 28 Ind. Cas, 538; A I R1915 Bom: 
115; 17 Bom. L R 293. 

(4)17 L 395; 170 Ind. Cas, 418; A I Ri i937 Lah, 
247; 38 P LR 842; 10 RL 111, 

(5) A IR 1937 Lah. 6; 169 Ind. Cas, 876; 39P G 
R 165; 10R L 54. ; 

(6) AIR 1935 Rang, 227; 157 Ind. Oas. 766;8 R 
Rang. 113. 

(7) 29 A 178; 4 A LJ94;A W N 1907, 13. 

(8) 70M L 3 2%4; 162 Ind. Oas. 371; AI R 1936 
ine 94; (1936) M W N 134; 43 L W 437:8 R M 
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liability incurred by the participating 
member will he different according as it 
is based upontbe one ground or the other. 
For instance, if it is based on the theory 
of “holding out”, it is only persons who 
have acted on such representation or on the 
faith of the “holding cut” that can claim 
to hold the participating member liable, 
whereas if such participation is to be 
regarded as giving the participating mem- 
ber the status of a partner, he will 
become liable to all persons dealing in 
the ordinary course with the business 
independently of any question whether or 
not they were aware of the participation by 
the particular member. 

Another aspect of this question which 
has also been left vague in the decisions is 
as to whether the participating member 
becomes personally liable only for obliga- 
tions incurred subsequently to his partici- 
pation or even for debts existing at the 
time that he begins to take part in the 
business. If his liability is to be based 
on the doctrine of “holding out”, it is 
obvious that such liability can arise only 
in respect of transactions subsequently 
entered into and on the faith of his conduct. 
Even if itshould be held that by such 
participation the co-parcener becomes a 
partner in the business, it seems to us 
unreasonable to hold that he thereby incurs 
a personal liability in respect of the pre- 
existing debts of the business. So far as 
we have been able to examine the cases 


cited to us, none of them has held the 


participating member liable for pre-existing 
debts; see. for instance the judgment of 
Sir John Wallis, U. J., and Spencer, J., 
in Official Assignee of Madras v, Pala- 
niappa Chetty (2). But in many of these 


-cases the position was complicated by the 


fact that prior to the participation the 
member in question was a minor. The 
learned Advocate-General relied upon a 
decision of the Patna High Court reported 


, in Benares Bank, Ltd. v. Krishna Das (9) 


as holding the participating member liable 
even for pre-existing debts. The facts are 
not clear from the report and though the 
language used is wide, we do not feelsure 
whether the learned Judges meant to lay 
down this proposition in that case. We are 
unable to carry the doctrine of these cases to 
the extent of postulating personal liability 
for pre-existing debts for one reason, namely 
that eventhe analogy of a partner formally 
admitted in‘o a going-concern will not sup- 


(9) AI R 1932 Pat. 206; 139 Ind, Oas. 83; 13 P L 
P 271; Ind. Rul. (1932) Pat. 196, 
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port this extreme contention ; as laid down 
ins. 31, Partnership Act, the person who 
is introduced as a partner into a firm does 
not thereby become liable for any act of 
the firm done before he became a partner: 
ce ee Lindley on Partnership, Edn. 10, 
p. 266. 

We must add that the decisions which 
infer a partnership from mere participation 
of the junior co-parcener in the business 
have not gone unchallenged. In Chidamba- 
ram V, R.C.T. V. R. Chettiar v. Muthaya 
Chettiar (10), Page, O. J. criticised this 
line of authority in forcible language and 
in Venkata Sitharame Chettiar v. Sivagu- 
runatha Chettiar (11) a Division Bench of 
this Couri refused to hold that active par- 
ticipation in the family business by a junior 
member would suffice to make him a 
partner in the business: see also Murari Lal 
v. Ghudhumal (12). This last line of cases 
lays stress on thefact that the relationship 
of partners can arise only from a consen- 
sual act and that the participation by a 
junior co-parcener in the family business is 
sufficiently explained by his interest there- 
in as a member of the family and cannot 
justifiably be attributed to an intention to 
take upon himself a greater liability than 
would exist if the business was regarded 
only asa family business. We cannot help 
thinking that there is a great deal to be 
said in favour of this last-mentioned view. 
But for the purpose of this case we do not 
find it necessary to, choose definitely be- 
tween these two lines of authorities. No 
case of ‘holding out’ has been put forward 
in the present suit: D. W. No. 1 who 
was the original lender and (later) also 
Chairman of the Board of Directors of the 
plaintiff bank only speaks of the OT. AL. 
Vr. Firm as having belonged to Veerappa and 
his sons ‘as members of a joint family’. 
The two promissory notes for Rs. 10,00°0 
each, came intoexistence during Veerappa‘s 
lifetime, i.e.long before there was any scope 
for the argument based upon defendant 
No. 2’s conduct. “In this’ connection, we 
may also refer to the observations in 
Chalamayya v. Varadayya (13). with refer- 
ence to the circumstances in which one 
member of a joint Hindu family can be 
made personally liable for debts incurred 
by the manager. Though some doubt has 
been cast on the correctness of these obser- 

(10) 14 R 122; 162 Ind. Cas, 184; AI R 1936 
Rang. 160; 8 R Rang. 545. 

(LI) (1930) M W N 437. 

(12) A IR 1932 Lah. 1018; 147 Ind. Cas, 590; 34 
P L_R 967; 8 R I 407. 

(13) 22 M 166; 9 M L J 3. 


17910 


vations by Ohandavarkar, J. in Gokal 
Kastur v. Amarchand (14) and by Sada- 
siva Iyer, J.in Official Assignee of Madras v. 
Planiappa Chetty (2), the correctness of the 
principles there laid down has been accepted 
in nearly all other reported decisions and 
with all respect we venture to think that the 
observations in Chalamayya v. Varadayya 
(13), enunciate the true principle. We have 
come to the conclusion that judged by the 
test there laid down, it is not possible to 
hold defendant No. 2 personally liable for 
the suit debt or for the debts which were 
consolidated by the suit promissory note. 
Defendant No. 2’s conduct relied on in 
this connection is evidenced by Ex. P, dated 
December 19, 1927, and by the set of docu- 
ments (Exs. A,B and R) relating to the 
settlement of the accounts of the first agent 
Somasundara. Exhibits Z and Z-] also bear 
upon this last topic. Exhibit P is a hundi 
admittedly drawn by defendant No. 2 on 
the Mandalay firm. It was for a sum of 
Rs. 301. payable to the sister, Seetha 
for the value of presents usually made in 
the community on festive occasions during 
the first three years after a girl’s marriage. 
It is important in judging of the value of 
this document to remember that this docu- 
ment was in fact never presented at Man- .° 
dalay for payment ; it is often the practice 
in the community that hundis drawn for 
such purposes are not presented for pay- 
ment but are generally paid forin cash in 
the native village itself. The hundi ig 
drawn more asa matter of honour and is a 
kind of evidence of the gift of the presents; 
in due course, the cash is paid in the vil- 
lage itself. Even assuming that this hundi 
is to be given greater weight than the cir- 
cumstances above adverted to allow, it does 
not justify the conclusion that defendant 
No. 2 was drawing it asa partner in the firm. 
It has not been disputed that the amount 
was payable as a matter of custom and as ` 
we have already stated, it isthe practice in 
the community to draw from the firm 
abroad for allimportant cash requirements 
here. Defendant No. 1 who “was the manag- 
ing member of the family was away in 
Penang at the time and it fell to defendant 
No. 2 who was the next senior member of the 
family to draw the hundi as per the custom. 
The calling up of money from the family firm 
on an occasion like this inno way differs 
from the calling up of money forthe funeral 
expenses of Veerappa. As theterms of the 
hundi itself indicate, the amount had to 
be merely debited to the headquarters 
(14) 9 Bom. L R 1289, 
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account and not to any personal account 
of. tle drawer. It only remains to add 
that the Vilasam in which defendant No. 2 
has signed the hundi is the family Vilasam 
and has no particular relation to the Vilasam 
of the business, except for the fact that the 
business also was being carried on in the 
family Vilasam. 

The documents relating to the settlement 
of Somasundara’s account have to be 
understocd in the light of the fact disclosed 
by the letters themselves that the conduct 
of the agency by Somasundara had 
apparently not been very profitable to the 
family and the family even suspected that 
Somasundara had misconducted himself in 
the ccurse of his agency. In the ordinary 
course, his account would have been settled 
as soon as he returned to India on the 
completion of his term, but the settlement 
seems to have been delayed apparently 
because the family wanted to have fuller 
information as tothe details of his mana- 
gement before deciding whether to release 
him from all liability or to hold him 
liable for any particular amount in respect 
of losses incurred during his agency. 
After Veerappa's death, the settlement must 
in due course have been brought about by 
defendant No. 1 who was the eldest member; 
but as dafendant No.1 was away at Penang 
or at Kuslalampur about this time, he 
seems to have left it to defendant No, 2 
to do the needfulin the matter. This is 
made clear by his query in Ex, Z-1 as to 
what had been done with Somasundara in 
respect of the amounts due from him. As 
often happens in these disputes between 
the principal and the agent, the parties 
sought the help of mediators and the 
documents show that they availed them 
selves of the services of Dewan Bahadur 
A.M. Murugappa Ohettiar in settling the 
disputes, with the result that Somasundara 
executed the promissory note Ex. A in 
favour of defendant No. 1 for a sum of 
Rs. 5,250 as representing. his consolidated 
liability on the result of the accounts. On 
the execution of “Ex. A, the receipt (Ex. B) 
was passed, signed by defendants Nos. 2 
and 3 first and signed by defendant No. 1 
-later on. This settlement was reported 
by defendant No. 2 to defendant No. 1 
ip Hx. R. Ex. Z is a letter which proceded 
the settlement and shows the kind of 
enquiries that defendant No. 2 was making 
before settling the question of Somasun= 
dara’s liability. Taking this group of 
documents as a whole, we fail to see how 
they carry the matter further than. what 
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defendant No. 2 might reasonably he 
expected to da asa member of the family 
interested in the family business at Man- 
dalay. 

Tt seems to us unreasonable to insist that 
the adult members of a joint Hindu family 
should take no interest whatever in the 
family business except on pain of becoming 
personally liable for all the transactions 
of the managing member. Under the 
Hindu Law, their share in the family 
property is undoubtedly liable for the 
liabilities incurred by the manager and 
they certainly stand to gain, even as joint 
family members, by the successful conduct 
of the business. Where the family pro: 
perty consists of other kinds of assets, as 
for instance, landed property or outstand- 
Ings, it isnot uncommon for junior members 
to take an active part in the supervision 
of such property, whether it consists jn 
cultivation or in the collection of outstand- 
ings. No one has gone the length of 
saying that the participation by an adult 
member in business of the last-mentioned 
kind involves him in personal liability 
for family debts borrowed by the manager. 
A distinction may arise so far as Parti- 
cipation in trade is concerned, by reason 
of the applicability of the principle of 
“holding out” in this line of Cases, but 
except to the extent resulting from that 
doctrine, it does not seem to us fair or 
useful to insist that no junior member of 
a joint Hindu family has any right to 
take any interest in the affairs of the 
family trade. The present case itself 
illustrates the necessity and propriety of 
the junior member concerning himself in 
the affairs of the business. The last agent 
had made a mess of the business: the 
father was dead and defendant -No, 1 was 
away at Penang. Defendant No. 2 as the 
next eldest member of the family was the 
only person fit to take steps forsettling the - 
accounts of the previous agent if heavy loss 
to the family was to be averted; and, for the 


“purpose of settling his actount, he had 


necessarily to get adequate information ag 
to the way he had conducted the business, 
Undue stress cannot be laid on the fact 
that the receipt (Ex. B) is signed by all the 
three adult members. That is only to be 
expected for the protection of the agent. 
On the other hand, dt is significant that 
the promissory note taken is taken only in 
the name of defendant No. 1; and the evi» 
dence of defendant No. 1 and of Soma- 
sundara shows that the promissory note 
account was settled wholly between 
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Somasundara and defendant No. 1 himself, 
a large remission having been made by 
defendant Noa, 1, without any reference to 
defendant No.. 2. 

The above remarks also apply to the 
directicn in the opening part of Ex. Z,a 
letter written by defendant No. 2 tothe 
agent Ramasami Chetti on April 4, 1928. 
He advised him to collect such items as 
could be collected without delay and pay up 
the liabilities. Certainly if the family pro- 
perty was liable for the business debts, de- 
fendant No. 2, as a member of the family, 
was justified in advising the agent todo 
his best to pay up the liabilities from out 
of the outstandings without adding to the 
liability of the other properties of the 
family. It has also to be borne in mind in 
appreciating the signiticance of these letters 
that, as we have already observed, there 
is no evidence to show that any new business 
was carried on subsequent to Veerappa’s 
death. What then was the partnership in 
which defendant No. 2 is to be held to 
have become a member? Ex hypothesi,, ha 
was liable only tothe extent of the family 
assets in respect of the transactions entered 
into during the father’s lifetime. All that 
he iis shown to have done by the letters 
above referred to is that he tock steps to 
reduce the liability of the family as far as 
possible, by insisting that the accounts of 
the former agent should be properly settled 
and that the debts of the business should, 
as far as possible, be paid off by the collec- 
tion of its own outstandings. It seems to 
us impossible to suggest that for this pur- 
pose he must have changed or must be 
deemed to have changed his relation- 
ship from that of a junior co-parcener in 
a joint Hindu family to that of a partner. 
We must accordingly express our dissent 
from the conclusion of the learned Sub- 
ordinate Judge that by his conduct defen- 
dant No. 2 had made himself a partner 
in the Mandalay firm or had incurred a 
personal liability for the debts of that firm, 

Relying upon the observations in 
Chalamayya v. Varadayya (13) the learned 
Advocate-General contended that by the 
conduct above referred to, defendant No. 2 
must at least be held tohave become per- 
sonally liable on the ground of acquiescence 
or adoption or ratification. We are unable to 
hold that there is any, basis for this con- 
tention. There is no scope here for the 
application of the doctrine of ‘ratification’ 
in the true sense. The agent who executed 
the original promissory notes for the two 
sums of Rs. 10,000 never purported to act 
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as the agent of defendant No. 2. It is 
impossible to think of it, when it is ere- 
membered that these notes were executed 
during the father’s lifetime and as we have 
already stated, at that stage the business 
was only an ordinary joint family business. 
The utmost that could be inferred from any 
alleged acquiescence or adoption of the 
same by defendant No. 2 is that he could 
no longer be heard to say that it was not 
binding cn the family; there is no reason 
to read more into defendant No. 2’s con- 
duct and imply therefrom that he intended 
to convert his limited liability as a co- 
parcener into an unlimited liability as a 
partner or a contracting party to the trans- 
action. 

As regards the item of Rs. 5,000 borrowed 
in December 1929 and referred to in Ex. H, 
the plaintiff’s case stands on an even less 
firm ground than in respect of the two 
earlier loans of Rs. 10,000 each. The award 
(Ex. E) had been passed in January 1929 
and according to its terms, the Mandalay 
business had only to be wound up; this 
sum of Rs. 5,000 was borrowed only at the 
end of 1929, 3. e., more than -eleven months 
after the award. It has not been shown. 
that this borrowing was necessary for the 
Purposes of the winding-up; it Is very. 
doubtful whether even in a regular parte. 
nership, one partner can in the course of 
winding-up incur a debt so as to throw 
upon the other partners a personal liability 
therefor. Before us the learned Advocate- 
General urged a different line of argument 
on the strength of certain provisions in the 
award, Referring to the provision in the 
award throwing the liability for the debts of 
the family including those of the Mandalay 
business on defendants Nos. land 2, he. 
contended that there was an implied in- 
demnity in favour of defendants Nos. 3 
and 4 in respect of the same and he argued 
that for the purpose of discharging his 
obligations under that covenant, defendant 
No. 1 was entitled to enter into transac- 
ions like those evidenced by Exs. H, Q, F : 
and J even to the extenteof throwing an 
unlimited or personal liability on defendant 
No. 2. 
We are unable to follow this argument. 
It is true that as between defendants Nos. 1 
and 2 on the one hand and defendants 
Nos. 3 and4 on*the other the arbitrators ° 
directed defendants Nos. . 1 and 
to discharge the debts; but that did not 
of itself involve any change in the nature 
of the pre-existing liability of defendants 
Nos. 1 and 2 for these debts, either ag, 


+ 
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between themselves ot between them and 
the creditors. The mere fact that an in- 
demnity could be claimed by defendants 
Nos. 3 and 4 if occasion should arise for 
it will not admittedly avail the creditor 
who was no party to this arrangement. 
Assuming that if such division of liability 
took place by a contract between the parties, 
“there can be any justification for the argu- 
ment now urged before us, we see even 
less justification for it when the arrange- 
ment is brought about by an award. I[t was 
not by his choice that defendant No. 2 
agreed to indemnify defendanis Nos. 3 
and 4, but he had to submit to the award 
made by the arbitrators. He denied 
that he acquiesced in it but we are not 
prepared on the evidence to hold that he 
ever objected toit. But we see no justi- 
fication for reading into the award the 
further provision that even as between de- 
fendants Nos. 1 and 2, defendant No. 2's 
liability for the existing debt should 
become different or that defendant No. 1 
should, in carrying out the duties imposed 
upon him by the award be empowered to 
throw a personal liability on defendant 
No. 2. If one is to rely on the-terms of the 
award in this connection, defendant No. 2 
is entitled to urge that the power of 
management given to defendant No. 1 by 
cl. 9 was only to the effect that defendant 
No. 1 should magage as heretofore. Even 
if the personal liability of defendant No. 1 
existed already, we see no basis for the 
argument that defendant No. 1 was em- 
“powered to shift that liability on to defend- 
ant No, 2 as well. 

The only document subsequent to the 
award that remains to be noticed is Ex. A-A 
dated April 4, 1929. “In that letter defend- 
ant No. 2 refers to one Kuttayan Chetti who 
was for some time working in the Manda- 
lay firm. It was produced to contradict a 
Statement foolishly made by defendant 
No. 2 from the witness-box that he was not 
aware of this Kuttayan Chetty atall. ‘Lhe 
letter undoubted?y shows that defendant 
No. 2 knew of Kuttayan Ohelti and was 
annoyed at his removal by defendant No. 1 
from service in the Mandalay tum. But we 
do not see that that circumstance carries the 
pants tase any further than what the 

ther documents help to. do. As we have 
already mentioned, after the award, there 
was no question of any new business. ‘Lhe 
letter is written toa stranger and defend- 
ant No. 2 there complains of the conduct of 
defendant No. 1 in getting rid of Kuttayan 
Ohetti after a service of about two months. 
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We may note in this connection that there 
is nothing to warrant defendant No. 1s 
statement that Kuttayan Ohetti was sent 
by defendants Nos. l ani 2, but even if it 
had been so done, we see no Particular 
significance in that circumstance, be- 
cause he must obviously have been sent 
only to wind ap the concern as per the 
directions in the award. On the other 
hand, there is more significance in the fact 
admitted by defendant No. 1 in his cross- 
examination that when after Veerappa's 
death occasion arose for giving a 
power-of-attorney to Ramasami Chetti, the 
agent, defendant No. 2 refused to execute 
a power-of-attorney. If anything, this 
clearly suggests that defendant No. 2 
declined to undertake the role of a partner 
even at that stage. 

For the above reasons, we hold that the 
learned Judge was not justified in holding 
that by reason of his conduct defendant 
No. 2 had made himself personally liable for 


‘the suit debt. The decree of the lower Court 


must accordingly be varied by deleting the 
reference to defendant No.2 in the earlier 
part which contains the declaration of per- 
sonal liability. Defendant No. 2 must also 
be exonerated from personal liability so far 
as the payment of costs’ in the lower Oourt 
is concerned. Having regard to the extreme 
contention put forward by defendant No. 2 
in the lower Court, we do not propose to 
interfere further with that Court's order as 
to costs. The appellants will be entitled to 
the costs of this appeal, to be paid by 
respondent No. 1. 


Nb, Decree varied. 


NAGPUR HIGH COURT 
Oriminal Revision Application No. 467 
of 1937 
January 4, 1938 
GRUER, J. 


e NANA AND oraEeRs—~ApPLICANTs—-AQGUSED 


VETSUS 
EMPEROR— RESPONDENT 

Criminal trial — Interference by High Court in 
pending cases when warranted — Criminal Procedure 
Code (Act V of 1898), s. 342 — Non-compliance with 
8, 342—-When vitiates trial — Case complicated —One 
general question put to accused — Propriety of— 
Presence of Counsel, if of any effect—Duty of Magis- 
trace to put questions to individual accused—Joint trial 
—Affair must constitute one transaction—Held, joint 
triat was legal. 

In a pending case the High Court should not in- 
terfere unless it is of an exceptional nature. Where 
the procedure adopted by the lower A’ppellata Court 
is somewhat exceptional, andthe balance of conveni- 
ence is infavour of deciding the points, especially as 
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itis clearon the face of the record and recognized 
by the Appellate Court itself that the examination of 
the accused in the case has been defective, High Ovurt 
can interfere, Donlea v. Donlea (1) aud Kulo Singh 
v. Emperor (2), referred to. 

Non-compliance with a mandatory provision of the 
Code does not necessarily vitiate the proceedings 
and the criterion is whether there has been 
any failure of justice. The examination of the accus- 
ed contemplated by S. 342, Oriminal Procedure Code 
is one by the Judge direct, without any intervention 
of Counsel. The putting of one general question to 
the accused is not a pruper compliance with s, 342, 
Where a complicated question has been put to each 
of the accused without reference to the particular 
position ofeach as brought out by the evidence against 
him, inspite of the fact that legal advisera were pre- 
sent procedure may have prejudiced the accused. 
Abdul Rehman v. Emperor (3), Lahant v. Khushal 
(4) and Udhao v. Emperor (5), relied on. Narayana 
v. Emperor (6), dissented from, 

Where an accused practically refuses to answer 
questions, it would be useless for the Court to persist 
with them. Ramesham v. Emperor(7) and Budhulal 
y. Emperor (8), relied on, 

In a complicated case, where many accused are in- 
volved, the position of each accused must be individual- 
ly considered, and a careful examination is neces- 


Bary. Fi A 

` T'he legality of a joint trial depends upon whether 
the whois affair constituted one transaction, and 
with reference to that, unity of time, place and pur- 
pose ought to be looked to. 

The affair took place in one village, one incident 
succeeding another rapidly. From the plan in the 
ease it appeared that the houses raided by the excise 
party were ia the neighbourbood ofeach other. The 
rioters went from one house to another and finally a 
whole mob of them surrounded the Excise Sub-Inspec- 
tor and his companions, who had to retreat. ‘The 
alarm and the shouting quickly spread, and pre- 
sumably everybody in the village soon knew what was 

vot 3 i 

Held, that in these circumstances the joint trial 


was legal. 

Or. iti App. of the order of the 
Qourt of the Additional Sessious Judge, 
Wardha, dated October 18, 1937, in Or. A. 
No, 265 of 1937, arising out of the order of 
the Uourt of the Magistrate, First Ulass, 
Wardna, dated April 13, 1937. : 

Mr. Hidayatullah, for the Applicants. 

Mr. W. R. Puranvk, Advocate-Ueneral, 
for the Crown. 

Order,—'l'ne fifteen applicants in this 
case have been sentenced to variouse 
terms of imprisonment for offences under 
ss. 148 and 333, Indian Penal Uode, or 
ss, 148 and 149 read with s. 333, Indian 
Penal Uode. These offences are said to 
have been committed in a riot whica 
took place in tne village of Zidsi in tne 
Wardna Tahsil. An excise pariy, about 
40) strong, desceaded'on the village about 
4 in the morning and made a sinulian- 
eous raid on a number of houses, The 
inhabitants resented being turned ou; at 
that early four of a rainy morning and 
offered forcible resistance. 
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The learned Additional Sessions Jydge, 
Wardha, before whom the case came on 
appeal, adopted the somewhat unusual, 
though quite legal course of hearing and 
decided certain law points by a prelimi- 
nary order before proceeding to hearthe 
appeal on the merits. Against his order 
repelling the defence objections of law 
ee present revision application has been 

ed. 

‘the learned Advocate-General takes a 
preliminary objection that the application 
is premature and ‘the lower Appellate 
Court should be directed to decide the 
appeal on the merits. He quotes Donlea 
v. Donlea (1) and Kulo Singh v. Emperor 
(2). I quite agree with the principle set 
out in these cases thatin a pending case 
the High Court should not interfere unless 
it is of an exceptional nature. As I have 
just said the procedure adopted by the 
lower Appellate Court is somewhat ex- 
ceplional, and I think the balance of 
convenience is in favour of deciding the 
points now, especially as it is clear on 
the face of the record and recognized 
by the Appellate Court itself that the 
examination of the accused in the case 
has been defective, 

The objections urged are three-fold: 
first, that the charge is defective and 
prejudicial; second, that the joint trial of 
all these applicants was illegal; and third, 
that the trial is vitiated by failure to 
comply properly with s. 342, Oriminal 
Procedure Oode. ee 

Taking the last point first I remark 
that since the publication of the Privy 
Council ruling in Abdul Rehman v. Emperor 
(3), it is now recognized that non-com- 
pliance’ with a mandatory provision of 
the Code does not necessarily vitiate the 
proceedings and that the criterion is 
whether there has been any failure of 
justice: See Lahani v. Khushal ‘4). Itis 
thus unnecessary on this particular point 
to refer to cases of the Judicial Oommis- 
sioner’s Court prior to that date. 

As learned Counsel for the applicants 


(1) A 1 R 1930 Lah, 881; 128 Ind. Cas. 542, (1930) Or 
Oas, 978; 32 Or. L J 145; 31 P L R 809, 

(2) Aal R1931 Pat, 140; 131 Ind. Oas. 785; (1931) 
Or. Vas, 356; 32 Or, L : 782; 10 Pas, 596; 12 P L T 69: 
Ind, Ral. (193) Pat.225. < ° 

(3) 5 R 53; 100 Ind. Oas. 229; A IR 1927 PO 44; 
26 Gr LJ 259, 54 1A 96; 310 WN 271; 254A Ld 117, 
(1927) MW N 103; 383M LT 61; 8P L T 155; 4.0 W 
N 283; 6 Bur. L J 63; 52 M L J 533; 29 Bom. L R 813; 
45 U L J 441 PO). 

dj 23 NLR 103; 140 Ind, Oas, 113; AI R 1932. 
Nag. 127; (1932) Ox, Cas. 678; 33 Or. L J 938; Ind, Rul, 
(1932) Nag, 134. 
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Points out, the alleged offences consist of 
several eiements, and answers on each 
Point ought to have been obtained from 
the accused. It is alleged that they 
formed an illegal assembly that some of 
them went armed with lathis and other 
deadly weapons, that they resisted search 
and that there was a riot in which some 
of them used these weapons and caused 
injuries. [ngU dhao viEimperor (5) Kinkhede, 
A.J. O., pointed out that the putting of 
one general question to the accused is 
not a proper compliance with s 342, 
Criminal Procedure Oode. Here a com- 
plicated question has been put to each 
of the accused without reference to the 
particular position of each as brought 
out by the evidence against him. In spite 
of the fact that legal advisers were 
present, I am unable to see how that 
procedure did not prejudice or might 
not have prejudiced the accused. The 
examination of the accused contemplated 
by s. 342, Oriminal Procedure Code, is 
one by the Judge direct, without any 
intervention of Oounsel. 
in disagreement with what is said in 
Narayana v. Emperor (6), that when the 
accused is represented by Counsel, it is 
often in his interest that the Judge should 
formally comply with the section by 
asking a general question and then leave 
the accused's OCounsej to offer explanations 
on his behalf in tbe way most favourable 
and least dangerous to him. With all 


“due respect, that, in my opinion, is not 


a proper interpretation of tne section or 
one which has found acceptance elewhere. 
in the present case the accused, no doupt, 
Were asked a supplementary question 
about why tne witnesses took their name 


and they replied that they would give a’ 


written statement. After crossexamination 
they were asked “Is there anything further 
to be stated ?” and they again said that 
they would give a written statement. No 
such statement was filed. It has beer 
held by myseléin Ramesham v. Emperor 
(7) and later by Giille, J., in Budhulal v, 
Himperor (8), that where an accused 
practically refuses to answer questions, it 
would be useless for the Court to persist 


sp 25 Cr, L J 417; 37 Ind. Cas. 593; AIR 1524 Nag. 


(6) 56 M23lat p 245; 143 Ind, Cas. 46; A IR 1933 
Mad, 283; (1933) Cr. Oas. 209; 34 Cr. L J 401,64 M L 
1 8; oe W°N 601; 37 LW 220; Ind. Kul, (1933) 

ad, 261. 

(7) A I R 1936 Nag. 147; (1936) Cr. Cas. 689. 

(8) A I R 1937 Nag. 67; 167 Ind. Qas. 155; 9R N 168; 
88 Or. L J 354; I L R (1937) Nag. 228. 
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with them. The first an5wer, however, does 
not make it clear whether the written 
statement was to be with reference to the 
witnesses only or to the whole case, and 
after charge, it would have been well if 
any new points had been put to the accused 
separately instead of the vague ,question 
“Is there anything else to be stated.’ In 
a case like the present the position of 
each accused must be individually con- 
sidered, and a careful examination was 
necessary. The accused may well have 
been prejudiced, and [ hold that the 
case should go back for a reetrial from 
the point where the defect occurred, i.e. 
the accused should be re-examined and 
the case should continue from that point. 

The defect in the charge would not in 
itself vitiate the trial and probably no 
prejudice has been caused, out, it should 
now be corrected. There has been con- 
fusion between the real common object 
alleged, which was to prevent the search 
of the excise party, and the means adopted 
to carry out that object, whicn was the 
beating of Sheomangal and other oificers 
and men. Further, the first part of the 
charge mentions the beating of Sheomengal 
only, which certainly was not the common 
object of each member of the assembly, 

{The legality of a joint trial depends 
upon whether the whole affair constituted 
one transaction, and with reference to that 
unity of time, place and purpose ougùt 
to be looked to. The affair took place 
in One village, ome incident succeeding 
another rapidly. But it is said that the 
incidents were insolated and there was 
no common purpose. From the plan in the 
case it would appear that the houses 
picketed arein the neighbourhood of each 
other. The prosecution story is that the 
rioters went from one houses to another 
and finally that a whole mob of tnem 
surrounded the Excise Sub-Inspector and 
his companions, who had to retreat. ‘ne 
alarm and tLe shoutjag must have 
quickly spread, and presumably every- 
body in the village soon knew what was 
aioot. In these circumstances, I consider 
that the joint trial was legal. ib will stil, 
however, be open to the prosecution to 
split up the case and try groups of accused 
separately if it is now thought that that 
would be the more Convenient course. 

The convictions are, therefore, set aside, 
and the case is remanded for further 
action as indicated above. 

D. Case remanded, 
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MADRAS HIGH COURT 
Civil Appeal No. 95 of 1934 
March 31, 1938 
VENKATARAMANA Rao, J. 
MONNI AIDRUZ— APPELLANT 
i versus < 
SAPPANI MIRA MOHIDEEN AND OTHRRS-—- 
RESPON DENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, 


rr. 85, 88—Default in payment of balance of pur- 
chase money—Court, whether bound to re-sell proper- 


ty. 

Under O. XXI, r. 86, Oivil Procedure Code, if 
there is default in payment of the balance of the 
purchase money as required by O. XXI, r. 85, it is 
obligatory on the Court to re-sell the property, The 
language of the rule is “the property shall be 
sold.” The discretion vested in the Oourt is only 
as regards the forfeiture of deposit. Nawal Kisore 
v. Buitu Mal (1), relied on. 

O. A. against and order of the District 
Court, Tinnevelly, dated April 18, 1934. 

Mr. T. R. Thiagaraja Iyer, for the Appel- 
lant. 

Messts. A. Swaminatha Iyer and S. 
Thiagaraja Iyer, for the Respondents. 


Judgment.—The question involved in 
this appeal is whether the order of the 
District Munsif of Tinnevelly directing a 
re-sale of the property under O. XXI, r. 86, 
Civil Procedure Code, in execution of a 
decreee obtained by the appellant against 
defendant No. 1 is valid. The relevant 
facts are not in dispute. In execution of 
the said .decree the property was sold on 
September 15, 1933, and purchased by 
respondent No. 3 in this case. He deposit- 
ed 25 per cent, of the purchase money on 
the same date but committed default in 
payment ofthe balance of the purchase 
money within 19, days as required by 
O. XXI, r. 85, Civil Procedure Code. He 
deposited the amount one day later. After 
the amount “was so deposited, the decree- 
holder applied“ for confirmation of the 
sale and for payment to him of the amount 
depcsited in satisfaction of his - decree. 
Notices were issued to the judgment- 
debtor and also to the Official Receiver who 
was appointed Receiver of the property 
of the judgment-debtor because of his 
having been adjudicated insolvent on 
October 6, 1933. Both the judgment-debtor 
and the Official Receiver objected to the 


confirmation and the learned Judge there», 
upon directed re-sale under O. XXIL r. 86, 


It is contended that it ‘is open to the Court 
to confirm the sale even though deposit 
has not been made within 15 days as 


required by the section and therefore- 


re-sale should not have been directed. It 
seems to me that under O. XXI, r. 86, if 
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there is default in payment of the balance 
of the purchase money as required by 
O. XXI, 1685, it is obligatory on the Court 
to re-sell the property. The language of 
the rule is “the property shall be sald”. 
The discretion vested in the Court is “only 
as regards the forfeiture of deposit. Tre 
language used in connection therewith is 
“the deposit may, if the Oourt thinks fit, 
be forfeited”. This is the view taken by a 
Bench of the Allahabad High Court in 
Nawal Kishore v, Buttu Mal (1), with which 
1 agree, The order directing re-sale is, 
therefore, perfectly valid and in accordance 
with the plain language of O, XXI, r, 86, 
Oivil Procedure Oode, Mr, Thiagaraja Iyer 
relied upon decisions of this Court and 
of other High Oourts where it was held 
that even though the deposit as required by 
O. XXI, r. 85, was not made within the time 
limited, with the consent of all parties, the 
Court might confirm the sale, and if the 
Court confirmed the sale, it was only an 
irregularity. But those decisions do not 
throw light cn the question in dispute, 
namely if the Court declines to confirm the 
sale, but passes an order directing a re-sale, 


- whether the Court was not justified: in 


doing so. In the’result this appeal is dis- 

«missed with costs. Leave refused. `.“ 
Nu 8. Appeal dismissed. 
(1) 57 A 658; 153 Ind. Oas. 910; AI R1935 Al. 

243; (1935) A L J 167;7 R A 651; 1935 A L R 99. -. 
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 . LAHORE HIGH COURT. ` 


Second Civil Appeal.No. 399 of 1938. -7 


July 11, 1938 
y BEoKETT, J. . 
_ ALI MOHAMMAD—Ptarntinrs— ` ; 


A APPELLANT 


versus 
NUR MOHAMMAD AND anotrarr— 


DEFENDANTS —RESPONDENTS 

Custom (Punjab)—Alienation -Legal necessity— 
Joint debts by members of family for ordinary house- 
dold necessities—When a just antecedent debi. 

It is quite a usual practice for agricultural 
families to incur joint debts fòr ordinary house- 
hold necessities and both parties commonly gain 
the benefit of the joint creditso obtained. When there 
is no reason to suppose that the expenditure covered 
by.a joint debt has been wastefully extravagant, a 
joint debt can be regarded as a just antecedent 


debt. Hemraj v, Ganda Singh (1) and Thaman Singh ` 


v. Bachna (2), distingwished. 

S.C. A. from decree of the District 

Judge, Jullundur, dated January 12, 1933. 
Mr. Achhru Ram, for the Appellant. ` 

Sheikh Abdul Aziz, for Respondent No. 1: 

. dudgment.—The only question for deci 

sion in this second appeal is whether on 
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of the items of consideration mentioned in 
a “sale deed should be regarded as a matter 
of legal necessity under Customary Law. 
This item consisted of a sum duecn a 
previous mortgage. The mortgage deed had 
beén executed jointly by the vendor and 
his brother and the consideration for the 
mortgage consisted of payments to the 
creditors in respect of debts, some of 
Which wére due from both the brothers 
and one from the vendor alone. 

Mr. Achbru Ram for the appellant 
seeks to draw an analogy from the cases 
reported in Hemraj v.Ganda Singh (1) and 
Thaman Singh v. Bachna (2) in which it was 
held that the paymentof a debt incurred 
as a surety is not a matter of legal 
necessity. When a person stands surety, 
this is usually a purely gratuitous trans- 
action and there may be good reasons 
for holding that a debt so incurred is not 
a just antecedent debt. On 
‘hand, it is quite a usual practice for 
agricultural families to: incur joint debts 
for ordinary household necessities, and 


‘both parties commonly gain the benefit-of’ 


the. joint credit so obtained. If there is 


nö -reason to suppose that the expenditure . 


coverédby a joint debt-has been waste- 
fully. -extravagant, 
to be any particular reason. why a joint 

debt should not he regarded as 'a just 

antecedent debt, and I do not think that: 
.the analogy of debts incurred by 4,person 
» standing surety can be extended to cover 
“S“this»class of cases. The appeal is: accor- 
.dingly - dismissed with costs.- ` l 
E - . Appeal dismissed. 
- "(1112 P W R 1906. 


" (2) AIR 1928 Lah. 702; 108 Ind, Cas, 614; 


PRIVY COUNCIL 
Appeal From the Calcutta High Court 
“ December 1, 1938 _ 
Lorp MACMILLAN, Lord Portge 
< AND SIR GEORGE RANKIN e. 
PRAHLADRAICHOORIWALLA 
—ÅPPELLANT i 
; tersus z 
Tas COMMISSIONERS por THR 
PORT or OALOU I'TA — Rasponpents 
Transfer of Property Act (IV of 1082), 3. 106— 


Lessee taking possession of lund under unregistered 
yearly lease on September 12, 1932—Leéase to begin on 


October 1, 1932—-Lessee failing to pay rent and suit for- 
rent filed—During pendency discussion between lessor ` 


and lessee taking place and result embodied in letters 

exchanged—Letter by lessor that lessee would be treated 

as monthly tenant after July 1, 1933, and tenancy 

| Wo beterminated by 15 days’ notice by either party 
179——41 & 42 — 
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the other ` 


there does not seem.. 
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expiring with end of month — Lessee replyiny that he 
would remain as ordinary tenant from July 1, subject 
to terminution by giving 15 days’ notice — On lessee's 
failure to p1y rent notice given to terminate tenancy 
on January 3), 1935 — S. 106 held, did not apoly— 
Letters held constituted contract to contrary—Ordtnary 
tenant held meant monthly tenant~Tenancy held com- 
mencedon lst of month and notice valid—Luand- 
lord and tenant — Sending by post in 8.106, meaning 


Under an unregistered, agreement between the 
lessor and the lessee P, P took possession of the land 
on September 12,1932, under an yearly lease begin- 
ning on October 1, 1932. P paid the stipulated rent 
for sometime but subsequently the rent remained 
unpaid and while a suit for its recovery was pending, 
there was a discussion between the lessor and P, 
and letters purporting to embody its result were ex- 
changed between them. A letter from the lessor 
among other things contained’a paragraph “P will be 
treated as a monthly tenant after the July 1, 1933, in 
respect of the land retained by him fiom that date, 
This tenancy will be terminable by either party on 
15 days’ notice expiring with the end of a calendar 
month.” In reply to this letter P by a letter stated 
among other things “ the terms of the settlement are 
that P will remain as ordinary tenant from July 
1, 1933, and subjectto the termination by giving you 
l5 days’ notice in writing.” After this exchange 
of letters P continued to pay rent up to the end of 
April, 1931. Thereafter he failed to pay the rant dus 
and on January 12, 1955, the lessors wrote giving 
him notice that his tenancy would terminate on 
January 31, 1935, and requiring him to give up poases- 
sion on February 1. P refused to give up possassion 
on the ground that he was not a monthly tenant or 
subject to 15 days' notice and that, even if he were, 
his tenancy began either on September 12 or October 
l, and, therefore, a valid 15 days’ notice should end on 
the 2th or ist of the month and not on the dist, He fur- 
ther contended that there was an yearly tenancy and if 
such tenancy sould not be proved, the document being 
unregistered, his tenancy was tv be ascertained by 
reference tos. 106 of the Transfer of Property Act. 
It was also suid that P's letter inieply to lessor's 
letter was not an acceptance but a counter-offer 
differing from the first in two respects, viz. (1) in 
using the term “ordinary” and not “monthly” tenant 
and (2) in permitting the tenant only and not the land- 
lord also to give 15 days’ notice: 

Held, that s, 103, Transfer of Property Act, applied 
only in the absence of contractto the contrary and 
by reading the two letters together the letter sent by 
F was upon its true construction an acceptance of the 
letter of the lessor and thus the letters sonstitutede 
contract to the contrary. 

“Held, further that anless there was some jndication 
to the contrary,the term “ordinary tenant” in Oalcutia 
would mean monthly tenant, even though therc were 
no reference to payments of monthly rent, and such s 
tenancy would be terminable on 15 days’ notice 
expiring with the end of the month of the tenancy. 
That meaning was not altered because the jetter of 
P provided for 15 days’ notice by the lessee without 
mention of nutice by: the lessor, Such a provision 
might naturally be made by a tenant to safeguard 


-his right to terminate the tenancy in 15 days, leaving 


the landlords’ right to be governed by the ordinary 


"1ule. The mere umission uf such a provision iu the 


landlord's favour did not even by implication prevent 
the landlord from relying upon his ordinary rights, 


. -Nor did any difficuity arise with regard to the com- 
, mencement of the tenancy—each letter stipulated the 


lst of the month. The notice was, therefore, valid. 
[p. 323, col. 2.) 
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“ “Ins, 106, Transfer.of Property Act, sending by post 


must mean sending by post to the tenant’s proper 
address, | ` 


„~ Messrs, D. N. Pritt, K. C. and W. 
Wallach, for the Appellant. 

Mr. A. M. Dunne, K. C., Sir Thomas 
Strangman, K. C. and Mr. H. S. Chatfield, 
for the Respondents, ; 

Lord.Porter—The respondents in this 
case are the owners of certain plots of 
land at Grierson Road, Howrah. Before 
September, 1932, one Gobardhan Das 
Deora (hereinafter called Deora) was tenant 
of the plots on which certain structures 
had ‘been erected. A draft lease had been 
sent to him but it was never executed. 
Deora failed to pay the rent forthe land 
and a large amount became due from him 
-to the respondents. It was. accordingly 
arranged between Deora and the appellant 


that the appellant should purchase the. 


‘structures, and between the respondents, 
Deora and the appellant, that the appellant 
‘should become tenant of the land and 
certain further land at an agreed rent 
-The terms of the arrangement will be found 
in a letter from the respondents to the 
I Ments Solicitors dated September 21, 

It was part of the terms agreed between 
Deora and the appellant that the appellant 
should take over and -pay Deora for the 
structures on the land. ‘This provision was 
. duly carried out and from the sum so 
received Deora discharged the rent which 
was in arrear. The appellant then took 
possession of the land and a certificate of 
-possession was signed by him and by a 
,Yepresentative of the respondents on Bep- 
tember 12,1932, from which it appears that 
the appellant went into pcssession on that 
date under an -agreement for a yearly 
lease. beginning on October 1, 1932. The 
respondents, . however, seem to have 
‘thought that the lease was to operate 
.~from September l, 1932, and on October 
24, 1932, a draft lease was sent to the 
„appellant's solicitors. This lease was 
, never returned. The appellant neverthe- 
. less remained in possession and for a time 
-paidthe stipulated rent, but by June 13, 
1933, a. considerable sum remained unpaid, 
and a suit for its recovery was pending. 
In these circumstences a discussion took 
place between the respondents and the 
appellant's agents and letters purporting 
to. embody, its result were exchanged 
. between them. These letters must be set 
out in full as their legal effect is in dispute 
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between the parties. e 
‘Messrs, Talbot & Co, ` 
Tower House, Chowringhee Square, 
Calcutta. 
Dear Sres, 

With reference to your Letter No. WSV/1963, 
dated June 20, 1933, and your Mr. Basil's conver- 
gation with the Assistant Secretary to-day, I beg to 
confirm the following arrangements in regard to the 
land at Grierson Road, Howrah, leased to Babu 
Pralhadroy Churiwalla:— a : 

l. That Babu Prohladroy Ohuriwalla will pay 
up before July 1, 1933 





Rs. as. p. 

Rent for five months from Febru- . 
ary to June, 1933 ... 5,822 8 0 
Cost of the suit instituted against 
him sés ~ P 340 8 0 
6,162 8 0 





2, That Babu Prohladroy Churiwalla will hand 
‘over vacant possession of a portion of the 

land onJuly 1, 1933. 

3. That Babu Prohladroy Churiwalla will be 
treated asa monthly tenant after July 1, 
1933, in respect of the land retained by 
him from that date. This tenancy willbe 
terminable by either party on 15 days’ 
notice expiring with the end of a calendar 
month. 

Yours faithfully, 
(Sd) 8. L. Das, 
Ofig, Secretary.” . 
On June 28, 1933, Messrs. Talbot & Co, 


replied as follows;— 
“The Ofig, Secretary, 
Calcutta Port Commissioners, 
Oalcutta. 

Dear BIR, 

l Re: Land in Grierson Road, Howrah. 

We thank you for your Letter No. 39921 of 
yesterday's date and, as arranged with you over 
the telephone to-day, have pleasure in sending 
you herewith our cheque for Rs. 5,822-8-0 being 


the ‘amount of rent paid over to ‘us by - Babu. 


Prohladroy Churiwalla for the months of February, 
March, April, May and June, 1933. 

As regards the cost of the suit, Mr. Ohuriwalla 
has requested usto find out whether there is any 
possibility of saving the stamp-fee by withdraw- 
ing thecase, and in such event, he is prepared to 
pay your . out-of-pocket expenses not exceeding 
Rs, 340. On hearing from (you) we. shali take up 
the matter with him. i 

The terms of the settlement: gre that Mr. Ohuri- 
walla will give up whatever vacant portion ‘of the 
land he can and remain af ordinary tenant 
from July 1, 1933, and subject to the termination 
by giving you fifteen days’ notice in writing. - 

Kindly let us have your stamped receipt for the 
cheque sent herewith.” 

Enel. Yours fuithfully, 
SABI Talbot & Co,” 


After this exchange of letters and 
payment of the amount mentioned, the 
appellant gave up a portion of the land 
and continued to pay rent upotis,.the 


portion retained by him up tothe endyof 


April 1934. ae 
Thereafter he failed to pay the rent due 
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and on January 12, 1935, the Deputy Chair- 
man of the Commissioners wrote giving him 
notice that his tenancy would terminate 
on January 31, 1935, and requiriug him 
to give up possession on the lst of 
February. 

Copies of this notice were (1) sent by 

registered post apparently addressed to 
2, Grierson Road, (2), handed to Deora for 
transmission tothe appellant, (3) affixed 
upon the structures erected upoa the 
land. 
_ The appellant refused to give up 
possession on the ground that he was not 
a monthly tenant or subject to 15 days’ 
‘notice and that, even if he were, his 
tenancy began either on September 12, or 
October 1, and therefore, a valid 15 days’ 
notice should end on the 12th or lst of the 
month and not on the 3lst. He further 
denied that the notice had ever been 
served on him personally,: denied that 
Deora washis agent to receive the notice 
and alleged that no fasts had been shown 
Justifying service by affixing the notice on 
the land, 

The appellant's case upon the question 
of tenancy was that the document of 
September 12, 1932, prima facie showed a 
yearly tenancy but that owing to the 
provisions of the Registration Act of 1908, 
8.17, he could not use that document as 
proof of itg terms, though he might use 
is as an admission by the respondents for 
the subsidiary purpose of proving 
the date at which he took possession. 

If then he could not prove a yearly 
tenancy by agreement, the terms of his 
. tenancy were, he maintained, to be 
.. ascertained by reference tos. 106 of the 

Transfer of Property Act by which it is 
. enacted that: — : 

“In the absence ofa contract or local law or 
usage to the contrary a lease of immovable property 
for agricultural ormanufacturing purposes shall 
be deemed to be a lease from year to year terminable 
on the part of either lessor or lessee by six months 
notice expiring with the end of a year of the 
tenancy, anda lease of immovable property for any 
other purpose shalébe deemed to be a lease from month 
to month terminable on the part of either lessor or 
lessee by 15 days’ notice expiring with the end of a 
month of the tenancy.” 

It was not proved, said the appellant, 
that the lease was for other than agricul- 
tural or manufacturing purposes and, 
therefore, it was not proved that 15 days’ 
notice was sufiicient. 
` Their Lordships will assume without 
deciding that the onus was onthe respone 
' dents to prove a use: for other than 
agricultural or manufacturing purposes and 


PRABLADRAT ORVORTWALLA V. OALOUTTA PORT commIssroneRs (P.O) 


323 


that the evidence does not establish such 
ause. The section, however, only applies 
in the absance of a contract to the 
contrary and intheir Lordships’ opinion 
the letters of the June 27 and 28, 1933, 
do constitute a contract to the con- 
trary. 

If the matter rested upon the terms of 
the letter written by the respondents, 
the appellant would plainly have agreed 
to become a monthly tenant as from July 1, 
1933. Baut itis said that the appellant's 
letter is not an acceptance but a counter- 
offer differing from the first in two respects, 
viz.,(1)in using the term “ordinary” and 
not “monthly” tenant, and (2) in permitting 
the tenant only and not the landlord also 
to give 15 days’ notice. 

Reading the two letters together, their 
Lordships are of opinion that the second 
is upon its true construction an acceptance 
of the first. 

Unless there was some indication to 
the contrary, the term “ordinary tenant” 
wouldin Calcutta mean monthly tenant, 
even though there were no reference to 
payments of monthly rent, and such a 
tenancy would be terminable on 145 
days’ notice expiring with the end of the 
month of the tenancy. That meaning, in 
their Lordships’ view, is not altered 
because the letter of June 28, goes on to 
provide for 15 days’ notice by the lessee 
without mention of notice by the lessor. 
Such a provision mignt naturally be 
made by a tenant to safeguard his 
right to terminate the tenancy in 15 days, 
leaving the landiords’ right to be 
governed by the ordinary rule. The mere 
omission ofsuch a provision in the land- 
lord’s favour does not even by implication 
prevent the landlord from relying upon 
his ordinary rights. 

Nor does any difficulty arise with regard 


‘to the commencement of the tenancy— 


each letter stipulates the 


lst of the 
month. 

. The appellant, howevet, maintains that 
even ifa notice were given in good time 
and ending onthe proper day yet it had 
not been proved that that notice was 
duly served on him. The provisions as 
to notice are contained in s. 103 of the 
Transfer of Property Act and areas fol- 
lows :— : ' 

“Every notice under this section must be in 
writing signed by or on behalf of the person 
giving it, and either be sent by post to the party 
who is intended to be bound by itor be tendered or 
delivered personally to such parby, or to one of his 
family or servants at his residence, or (if such tender 


324 
or delivery is not practicable) affixed to a 
conspicuous part of the property.” 

Their Lordships agree that in that 
section, sending by post must mean 
sending by post to the tenant’s proper 
address, and they donot think it proved 
that the letter containing the notice was 
sent to the appellant's proper address. 
Nor dothey think that Deora was the 
‘appellant'sagent to receive the letter or 
that it bas been proved that tender or 
“delivery was not practicable soas to entitle 
the respondents to effect service by affixing 
the notice to the property. On the contrary, 
‘in their view bcththe Courts in India 
“were right in peeing that service was not 
only practicable but had been duly effected 
by the delivery of the notice to the appel- 
lant himself. 

. The evidence is that of the peon 
: Badeque Khan, witness No. 1 for the 
respondents. He testified that he knew 
the appellant and that the letter was 
addressed to and taken by him to 3, 
Chandmari Road (which is admittedly the 
appellant's address), and there handed to 
the appellant. A receipt which he said 
he saw signed by the appellant and 
received frcm him was also produced. 
Jt is true that infact the’ letter was 
addressed to 2, Grierson Road, and that 
the witness said in crcss-examination that 
he came to know the appellant when the 
letter was delivered to and the receipt 
. signed by him. 
' But the witness: might readily forget the 
exact address -of the letter and yet re- 
member delivering it and receiving the 
receipt, and though he may have first seen 
~ the appellant on that oceasion, the evidence 
. gives no reason to suppose nor any indi- 


cation that “his knowledge of the appellant 


ended as well as began on that occasion. 

The Subordinate Judge saw the witness 
and accepled his evidence and the Appellate 
‘Court came tothe same conclusion as the 
Court below. 


Their Lordships do not think that these 
“findings of fact are materially weakened 
‘because the Subordinate Judge was under 
“the mistaken impression that another 


- witness on behalf of the respondents knew 


and recognised ihe appellanis signature or 
because the Appellate Court suid the evi- 
|. dence was uncontradicted. In truih ‘it was 
|. uncortradicted—the appellant himself did 
smot atiend the hearing or deny that he 
'- bad received the notice and signed the 
“.Yeceipt and the mere statement of. Deora 
' that the signature was not the appellant's— 
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an opinion in which he may well have béen. 
mistaken—is not a contradiction of the 
positive evidence of the peon that he saw 
the appellant append his signature. 

A suggestion that as by s. 35 of the Oal- 
cutta Port Act the respondents could only 
create a lease “in meeting,” so they could 
only determine it “in meeting” was not 
seriously argued before the Board and is 
plainly untenable. ` 

But the appellant maintained that in 
calculating the amount due frm him to 
the respondents for rent a sum of ‘Rs. 3,000 
should be deducted. ‘Shat sum he un- 
doubtedly paid to the respondents before 
October 24, 19382. He asserted that the 
payment was rent in advance. 

The learned Subordinate Judge and the 
Appellate Court have held it was security 
for the payment of rent and there is oral 


and written evidence to that effect. 


No claim tothis sum has been made by 


‘way of set-off or counter-claim nor any 


court fee paid for that purpose. In these 
circumstances the Subordinate Judge held 
that that issue could not be raised in the 
action before him. Their Lordships see no 
reason to differ from this decision. 

Asin the opinion of the Board all the 
points taken by the appellant fail, they 
will humbly advise His Majesty that the 
appeal be dismissed with cosis. 

B. Appeal dismissed. 

Solicitors for the Appellant.— Messrs. 
Hy. S. L, Polak £ Co, 

Solicitors for the Respondénts.—Messrs. 
Sanderson Lee & Co. 





PRIVY COUNCIL 
Appeal from the Oalculta High Court 
November 29, 1938 
Lorp MAUMILLAN, Loxp RUMER AND 
Sir QEORGE RANKIN 
Tue CORPORATION or CALCUTTA— 
APPELLANTS 
versus] » 
MOTI CHAND CHOW VHOURY AND OTHERS - 
— RESPONDENTS i 
Calcutta Municipal Act (ILLI of 1923), 8. 127 
Methods of valuutron— Hach building is treated as 
unit of valuation under 8. 127—1t cunnot pe valued 
as toone part by one method and as to another parg 
by anther method— Part of building jaliing under 
description in pura. (a) and other purt falling under 
ara, (b)--No course under 8. l35, adopted—bntire 


. building must be treated aa single *burldeng forming 


unit of assessment—Houghly half of such building 
ordinarily ler—Valuation made under s. 127 (b), held 
correct. 

Section 127, Calcutta Municipal Act, is intended 
to classify all buildings as falling within one of 


¢ 
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other of two mutually exclusive categories. Each 
building is treated as a unit of ‘valuation and its 
value must be ascertained in conformity with one or 
other of the two prescribed methods: if cannot be 
valued as to one part by one method and as to an- 
other part by another method, for, in that case the 
building as a unit could not be said to have been 
valued by either method, having been valued by 
both methods. No provision is made in s. 127, for 
the case of a hybrid building, part of which 
answers the description in para. (a) and part of 
which „answers. the description in para. ib). The 
only provision for the dividing a building is in 
8, 135, and where a course under this section is not 
adopted the entire building must be treated as a 
single. building forming a unit of asssssment. 

Of a building as to one-half ordinarily let and 
as to one-half not ordinarily let it cannot be pre- 
dicated that it is ordinarily let, for only a part of 
it; is ordinarily let. But it can be predicated of 
it that it is not ordinarily let if only a part of it 
is ordinarily let, for the whole of it is not ordi- 
narily let. The test must be applied to every 
building as a whole and one or other method of 
valuation must be applied to it as a whole. There 
may possibly be cases where the portion ordinarily 
_ let or the portion not ordinarily let is so negligible 
in proportion to the whole of the building that the 
building might on the principle of de mimimis be 
reasonably held as a matter cf factto be not ordi- 
narily let or ordinarily let as the case may be. 

Where ina case roughly half the premises was 
in actual occupation of the owner and half utilized 
for letting purposes and the whole building was 
valued by the Executive Officer in conformity with 
the method prescribed in para. (b) of s 127, Calcutta 
Municipal Act: 

Held, that the building was rightly valued. 


Messrs, A.M. Dunne, K. C. and J. M. 
Pringle, for the Appellants. 

Messrs. L. M. D.’de Silva, K. C. and W. 
Wallach, for the Respondents. 

Lord Macmillan—On September 15, 
1932, the Corporation of Calcutta caused to be 
served upon the owners of certain premises 
within the Municipality, known as No, 82 
Nalini Sett Road, a notice assessing the 
premises at an annnal value of Rs 4,460 for the 
purpose of the imposition of the consolidated 
rate wbicb, by s. 124 of the Oaicutta 
Municipal Act, 1923 (Bengal Act IIL of 
1923), the Oorporation is authorised to 
impose upon all lands and buildings in 
Oalcutta. The premises having been newly 
erected had not previously been valued. 

On an objectio~ hy the owners the 
valuation was reduced by the Daptuy 
Executive Officer to Rs. 4,025. Being 
dissatisied with his decision the owners 
appealed under s. 141 of the Act to the 
Ogurt of Small Causes which reduced the 
` valuation to Rs. 3,168. From the order of 
the Chief Judge of the Oourt of Small 
Oauses, the Corporation in turn appealed 
under. s. 142 ofthe Act to the High Court 
‘which on March 13, 1936, dismissed the 
appeal, The High Court refused an appli- 


+ 
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cation by the Oorporation for leave to appeal 
to His Majesty in Council but ona petition 
subsequently presented to His Majesty in 
Council special leave to appea! was granted, 
the Corporation by their Counsel agreeing 
to pay the respondents’ costs of the appaal 
In any event The Corporation is accord- 
ingly the appeilant in the present appeal 
and the owners of the premises are the 
respondents. 

The method of ascertaining the annual 
value of premises is prescribed in s. 127 
of the Act of 1923 as follows:— 

“127. For the purpose of assessing land and 
buildings to the consolidated rate.— 

(a) the annual value of land, and the annual 
value ofany building erected for letting 
purposes or ordinarily let, shall be deemed 
to be the gross annual rent at which the 
land or building might at the time of 
assessment reasonably be expected to let 
from year toyear, less, in the case of a 
building, an allowance of ten percent. for 
the cost of repairs and for all other expenses 
necessary to maintain the building in a 
state fo command such gross rent ; and 

(b) the annual value ofany building not erected 
‘for letting purposes and not ordinarily let 
shall be deemed to be five percent. on the 
sum obtained by adding the estimated pre- 
sent cost of erecting the building, less a 
reasonable amount to be deducted on account 
of depreciation (if any), to the estimated 
present value of the land valued with the 
building as part ofthe same premises.” 


It will be observed that two different 
methods of valuation are prescribed, ons 
for “any building erected for letting pur- 
poses or ordinarily let” and the other for 
“any building not erected for letting 
purposes and not ordinarily let.” The first 
question, therefore, which arises with regard 
to any building which has to be valued 
is whether it falls within the first class or 
within the second class. In the present 
ease the evidence of the facts is meagre 
and unsatisfactory, but both parties were 
content to accept, for the purpose of 
raising the question of principle, the 
finding of the Chief Judge of the Court 
of Small Oauses that “roughly half the 
premises is in actual occupation of the 
owner and half utilized for letting purposes,” 
This is not a finding in termsof the Act but 
again the parties were content to accept it 
as equivalent to a finding that roughly the 
building as to one-half is ‘‘ordinarily let” 
and as to the other half is “not ordinarily 
let. ý i 


Confronted with a building of this hybrid 
character, the Chief Judge of the Court 
of Small Causes solved the problem of 
valuation by valuing one-half of it under 
para. (a) of s. 127 as being ordinarily 


326 


let and one-half of it under para. (b) 
as not being ordinarily let and arrived 
at the valuation of the building as a 
whole by adding together the products of 
“the two calculations. The High Court 
endorsed this method as the right one 
to adopt. The learned Judges stated that 
in the case of a building, part of which 
answered the description in para. (a) 
and part of which answered the descrip- 
tion in para, (b) “It would seem to 
be a misreading of the section to say 
that inspite of this fact the entire 
building must be taken as belonging to one 
ofthe two classes menticned in s. 127...... 
For the purpose of s. 127 ‘building’ must 
include part of a building and it is quite 
conceivable that one part of the building 
will come under cl. (a) and another part 
of the building under cl. (b)”. 

Their Lordships cannot regard this 
method of valuation as permissible on a 
sound construction of s. 127. The section 
may not be very satisfactorily framed but 
it is sufficiently clear that it was intended 
to classify all buildings as falling within 
one or other of two mutually exclusive 
categories. Each building is treated asa 
unit of valuation andits value must be 
ascertained in conformity with one or 
other of the two prescribed methods; it 
cannct be valued as to one part by one 
method und as to another part by another 
method for in that case the building asa 
unit could not be said to have been 
valued by either method, having been 
valued by both methods. No provision is 
made ins. 127 for the case of a hybrid 
building, part of which answers the 
description in para. (a) and part of which 
answers the description in para. (b). The 
definition’ of the word “building” in s. 3 
(7) of the Act has no bearing on the 
present question and in particuiar it does 
not define the word as including “part of 
a building.” The only provision for 
dividing a building appears to be in s. 135 
which authorises the Executive Officer “in 
his discretion" to assess any portion of a 
building separately from the other portions 
of such building, whereupon the portion 
- g0 separately assessed is to be deemed a 
separate building. It does not appear that 
the Executive Officer was asked to adopt 
‘this course in the present case and at any 
rate he did not do so. Consequently the 
entire building must be treated as a single 
building forming a unit of assessment and 
indeed in the result the Courts below have 
go treated it, for they have arrived at one 
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valuation for the building as a whole, 
ihough they have utilised two methods 
of valuation for one and the same building. 

Of a building asto one-half ordinarily 
let and as to one-half not ordinary let, it 
cannot be predicated that it is ordinarily 
let, for only a part ofit is ordinarily let. 
But it can be predicated of it that it is 
not ordinarily let if only a part of it is 
ordinarily Jet, for the whole of it is not 
ordinarily let. The test must be applied 
to every building ae a whole and one or 
other method of valuation must be 
applied to it as a whole. There may 
possibly be cases where the portion 
ordinarily let or the portion not ordinarily. 
letis so neglible in proportion to the whole 
of the building that the building might 
on the principle of de minimis be reasonably 
held asa matter of fact to be not ordi- 
narily let or ordinarily let as the case may 
be, but the present is clearly not such a 


case. 

Their Lordships are accordingly of 
opinicn that the building in question was 
rightly valued by the Executive Officer in 
conformity with the method pressribed in 
para. (b) of s 127. They will, therefore, 
humbly advise His Majesty that the appeal 
should be allowed; that the judgment of 
the High Oourt dated March 13, 1936, 
except in so far as it finds no costs due to 
or by either party, and the judgment of 
the Chief Judge of the Court of Small 
Causes, dated March 23, 1934, should be 
recalled; and that the order of the Deputy, 
Executive Officer dated September 15, 1933, 
should be restored. The appellants, in 
fulfilment of their undertaking, will pay 
the respondents’ costs of the present 
appeal. 

S. Appeal allowed. 

Solicitors for the Appellants.. Messrs. T. 
L. Wilson & Co. 

Solicitors for Respondents. No. 2& 3— 
Messrs. Hy. S. L. Polak & Co. 
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BROOMFIELD AND MAOKLIN, JJ. 
DASO VENKATESH KULKARNI 
~——DRFENDANT—APPELLANT s 


verSus 
RAMOHANDRA RANGO KULKARNI 
AND OTHERS— RESPONDENTS 
Hindu Law—Adoption—Adoption of sister's son 
amongst Deshastha Brahmins in Belgaum District— 
Validity. 
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When a custom or usage, Whether in regard to a- 


_ teure or a contract or a family right, is repeatedly 
‘brought to the notice of the- Courts of a ‘country, 
the Courts may hold that custom or usage tobe in- 
troduced into the law without the necessity of proof 
in each individual case, Hence the Court ought 
to recognize the alleged custom regarding adoption, 
‘if it has been judicially recognized by the Court on 
many previous occasions, 

_Among Deshastha Brahmins, in Belgaum District, 
, Sisters son can be validly adopted. Rama Rao v. 
Raja of Pittapur (l), applied, Bhagirthibai v. 
‘Hanmant, F. A. No. 120 of 1939 and Yamunabai v. 
Jivaji, F. A. No. 238 of 1934, relied on, Bhau - v. 
Hari (2), explained. 
“Mr. A. G. Desai, for the Appellant. 

Mr. H. B. Gumaste, for the Respondents. 
Macklin, J.—The plaintiff sued to 

recover a half share in the property in suit 
by partition with defendant No.1 upon the 
ground of his having been adopted into the 
joint family. The fact of the adoption 
was disputed in the trial Court, and is 
still disputed in this appeal. But the 
main ground of contention was, and is the 
validity of the adoption. The adoption 
was made by defendant No. 3 to her 
husband Rango. Defendant No. 3 is the 
sister of the plaintiff and is also the niece 
of Rango., But the fact that Rango married 
his niece is not material for the present 
purposes. What does matter is that the 
Plaintiff is the son of Rango's sister, and 
an adoption of that kind is prohibited by 
the general rule of Hindu Law unless there 
18 some custom to the contrary. The 
parties to the suit are Deshastha Brahmins 
living in the Belgaum District. The 
trial Court has held that the fact of the 
adoption is proved and that there is a 
custom by which such adoptions are recug- 
nized among Deshastha Brahmins in the 
Belgaum District. Upon that ground he 
has, with one minor modification, allowed the 


claim ofthe plaintiff, and- defendant No. 1° 


has come in appeal. 

There are five witnesses to the fact of the 
adoption, and there is also a registered deed 
of adoption “which was executed the day 


after. As far as we can see, thereis na 


ground for dispyting the correctness of the 
appreciation of the evidence by the learned 
trial Judge ; and all that has been alleged 
in this appeal against that appreciation is 
the fact that plaintiff's father-in-law 
Shriniwas, who took a not unimportant part 
ein the ceremony, has not been called to 
give evidence. For this no explanation is 
offered; but the absence of Shriniwas would 
not be a grownd for disturbing the finding 
arrived at by the learned Judge, and we 
must hold that the adoption is proved. But, 
as I said, the main ground of contention 
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is the validity of the adoption. The 
learned Judge has based his decision partly 
upon the evidence of one witness who, like 
the plaintiff, is a Deshastha Brahmin and 
was adopted to his mother's brother, and 
partly upon the decisions in three suits 
decided in the Belgaum District, two of 
which went in appeal to the High Court. 
It is contended that there is no justifica- 
tion in law for relying upon the reasoning 
or upon the evidence 
upon which the decisions were based, and 


it is suggested that that is what the learned 


Judge has done in this case. Butas I read 
his judgment what he has done is to apply 
the dictum of the Privy Oouncil in Rama 
Rao v. Raja of Pittapur (1) where at p. 154* 
their Lordships said: 

“No attempt has been, as already stated, made by 
the plaintiff to prove any special custom in this 
gamindart. That by itself in the case of some claims 
would not be fatal When a custom or usage, 
whether in regard to a tenure or a Contract ora 
family right, is repeatedly brought to the notice of 
the Courts of a country, the Courts may hold that 
custom or usage to be introduced into the law 
without the necessity of proof in each individual 
case. 

What seems to matter is not that there 
were a number of instances of adoptions 
of this kind that occurred in the Belgaum 
District, but that judicial recognition wag 
given to what was stated to be a custom of 
the district regarding such adoptions. It 
is, however, contended that there is authority 
against the recognition of any such custom 
to be found in Bhau v. Hari (2) where the 
haad-note reads: “Among the Deshastha 
Brahmins, the adoption ofa sister’s son is 
a nullity.” That head-note, in my opinion, 
is definitely misleading. What was decided 
was that prima facie the adoption of a 
sister's son among the Deshastha Brahmins 
would be invalid. But as no* attempt had 
been made to show in that particular case 
that there was any custom in the community 
by which such an adoption would be valid, 
the adoption set up in the case must beheld 
to be invalid. This case is clearly no au- 
thority for the contention that there is in fact 
no such custom as has been alleged here or 
that the Oourt refused to recognize any such 
custom. 

There are many reported eases in which 
the custom among Deshsatha Brahmins of 
adopting a daughter's son has been recoge 

(1) 45 I A 118; 47 Ind. Oas. 354; AI R1918 PO 
81: 41 M 778;35 ML J 392; 24 MLT276:168 A L 
J 833; 280 L J 428; 5 PL W 267; 20 Bom. L R 
1056; (1918) M W N 922 P 0). 

(2) 25 Bom. L R411; 72 Ind, Oas. 631; A IR 1923 
Bom, 301. : 

*Page of 45 I, A.—| #d.] 
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. nized. But it is contended that those cases 
are no authority for upholding an alleged 
custom as regards the adoption of a sister's 
Son. There are, however, unreported cases in 
this High Court (as for examp!e Bhagirthi- 

az v. Hanmant, First Appeal No 180 
of 1930, decided on November 29, 1934, 
by Murphy and Barlee, JJ. and 
Yamunabai v. Jivaji, First Appeal 
No. 238 of 1934, decided on August 26, 1937, 
by Sen and Norman, JJ.) where the adoption 
of a sister's son by a Deshastha Brahmin has 
been recognized. Indeed in Bhagirthibai v. 
Hanmoant, First Appeal No. 180 of 1930, 
decided on November 29, 1934, by Murphy 
and Barlec, JJ, it was said: “We think 
that the custom has been sufficiently 
recognized by judicial decision,” and one 
of the cases upon which the learned Judges 
relied was Chimabai v. Mallappa (3) which 
was a case not of Deshastha Brahmins 
but of Jains. Inthe course of the judg- 
ment in this latter case Ooyajee, J. said 
` “Special usages in favour of adoptions of daughter's 
sons and sister's sons have, moreover, been judicially 


recognized in some of the Districte of this 
Presidency,” 


and. that was one of the main reasons 
for the decisicn in the case. There seems 
to be no doubt that this isa case for the 
application of the principle laid down in 
Rama Rao v. Raja of Pittapur (1) and that 
we ought to recognize the custom allegéd by 
the plaintiff in view of the fact that it has 
been judicially recognized by this Court on 
many previous occasions. I may also refer 
to this Court's judgment ia the last of the 
three cases relied upon by the trial Court, viz. 
Appaji Raghunath v. Krishnaji Bhimaji, 
Second Appeal No. 701 of 1928, decided on 
January 1, 1932, by Rangnekar, J., where 


it was held that, as stated in the judgment ` 


of the lower Appellate Court, this custom 
must be taken as prevalent among the 
Deshastha Brahmins in the Belgaum Dis- 
trict. 

There remains one subsidiary point. 
Along. with this appeal defendant No, 1 has 
presented an application (Civil Application 
No. 25 of 1938) for adding points to his 
memorandum of appeal. Atthe time when 
the decree was passed defendant No. 2, who 
is the mother of defendant No.1, was alive, 
and the decree provided that the plaintiff 
should be entitled to'a half share in the 
properties (b) and (c) in the plaiat only after 
the deaths of defendants Nos. 2 and 3 


(3) 24 Bom. L R 489; 67 Ind. Oas. 654; 
ios Bom, 397; 46 B 946. 4; AIR 
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respectively, who atthe time of the degree 
were in possession of those properties for 
their maintenance. We are asked to 
amend this order upon the ground that it 
may give riseto a misunderstanding and . 
that defendant No. 1 may he prevented 
from obtaining a share in the property (e) 
though the plaintiff (now that defendant 
Ne. 2 is dead, will be able to obtain his 
share in the property (bi. I do not think 
that there is any reason for making any 
errrection in the order of the trial Court. 
In terms it applies only to the plaintiff 
and has the effect of restraining the 
plaintiff from taking a share in properties 
(b) and (c) until the widows are dead. It 
does not in terms affect the rights of 
defendant No. 1 at all, and there is nothing 
in the order itself which would prevent 
defendant No.1 from obtaining possession 
of any share that he might be entitled to 
obtain in property (c) even before the death 
of defendant No. 3. Moreover, there was an 
issue on the point raised in the trial Court 
and that issue in effect was found against 
defendant No. 1, and he ought to have made 
it a specific ground in his memorandum of 
appeal. There does not seem to be any 
reason to interfere, and we pass no order on 
the civilapplication for adding points tothe 
memorandum of appeal. The appeal is dis- 
missed with costs. 

D. Appeal dismissed. 
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—Distinction between position of mortgagor before 
ad after date of payment--In each case he retains 
legal interest in property—Mortgagor, when he assigns 
his interest under lease to mortgagee, does not, under 
any form specified in s. 98, transfer absolute interest 
~-Mortgagee is not therefore liable for burdens of 
lease—Mortgage of lease in any of the forms dealt 
with inss. 58,59 and 98 does not create privity of 
estate between léssor and mortgagee—Three classes 
of transfers mentioned in s. 108 (j) are not mutually 
exclusive 

It is well-established by Indian Law even if the 

grant of a lease transfers the whole, or more than 
the whole, ofthe original grantees’ term to the sub- 
grantee, such a transfer operates by way ofsub- 
demise and not ofassignment as under English Law. 
Hansraj v. Bejoy Lat Seal (1), referred to. [p. 330, 
col. 1. 
By hnelish Law and by Indian Law an assignee 
of a lease is liable by privity of estate for all the 
burdensof the lease, burdens which are imposed 
upon him by the mere assignment whether he enters 
into possession or not. The ground upon which he 
is held liable is that the whole of the assignor’s 
interest has passed to him by the deed of assignment 
and that the assignor having no longer any interest 
cannot be liable by privity of estate though he still 
remains liable by contract ifhe was party to the 
original lease. Kunhanujan v. Anjelu (3) and 
Monica v. Subraya Hebhara (4), referred to. [p. 331, 
col. 1; 

Bini the passing of Transfer of Property Act, the 
distinction drawn in England between law and 
equity in respect of the rights of mortgagors and 
mortgagees of land does not exist in India. Bengal 
National Bank, Ltd. v. Janaki Nath Roy (5), Vithal 
Narayan v. Raja Bahadur Shriram (6), Thethalan 
v. The Eralpad Rajah (Wi and Fala Krishna Pal v. 
Jagannath Marwari (8), referred to. [p. 332, col. 1] 


The Indian mortgagor, however, retains some rights 
though the English rules of equity do not apply. 
He retains a right to a reconveyance of the land and 
aright to transfer such right by way of sale or 
second mortgage (ss. 81, 82, 91 and 94) and this right 
in India isa legal right |ib¢d.] 

The Transfer of Property Act, is a self-contained 
code by which alone the rights of mortgagor and 
mortgagee are to be ascertained and under which 
statutoryand not equitable rights are brought into 
existence. 

In India a mere contract for reconveyance does not 
give the mortgagor an equitable interest in the land, 
because in the first place, equitable estates do not 
exist in India and in the second, under the provi- 
sions of s. 54 of the Transfer of Property Act, a con- 
tract for the sake of immovable property does not 
create any interest in or charge upon the land sold. 
Having this provision in view, a personal contract 
to reconvey cannot greate any interest in the land 
itself. [p. 333, col. Lj 

Section 58, sub-s, (e), Transfer of Property Act, upon 
its true construction does not declare “an English 
mortgage” to be an absolute transfer of the property. 
It declares only that such a mortgage would be 
absolute were it not for the proviso for retransfer, 

t does not determine what legal effect follows from 
the use of a particular form of words; it merely pres- 
cribes the form of words necessary to constitute what 
is known in India asan English mortgage. Section 58 
te) deals with form not substance. The substantial 
rights are dealt with in ss. 58ta) and 60. Whatever 
form is used, nothing more than an interest is trans- 
ferred and that interest is subject tothe right of re- 
demption. 
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_ In England the mortgagor has an equitable interest 
in the property both before and after the date of 
payment has elapsed : before, because he has a con- 
tractual right tohave the property reconveyed : 
after, because in equity time is not of the essence of 
the transaction, Ineach case, he has an equitable 
estate though in the frmer he has not yet an equity 
of redemption, In India the same distinction exists 
between the position before and after the date of 
payment [:fore that date the mortgagor has an 
interest in the land which for the reasons given 
above is legal aud not equitable. After that date he 
has the le.al right f redemption given him by 8 60 of 
the Transfer of Property Act. In each case he retaing 
a legal interest in the property. Kreglinger v, New 
Patagonia Meat & Co. (9), referred flo. [ . 333, col, 2} 
_ In India therefore a mortgagor when he assigns his 
interest under a lease to a mortgagee, does not under 
any of the forms specified in s. 58 of the Transfer of 
Property Act transfer an absolute interest and conse- 
quentiy the mortgagee is not liable by privity of 
estate for the burden of the lease. Fala Krishna Pal 
v. Jagannath Murwari (8), referred to. Bengal 
National Bank, Ltd. v. Janaki Nath Roy (5), Over- 
ruled. Williams v. Bosanquet (2), distinguished, 

The mortgage of a lease in any of the six forms 
recognized and dealt with in ss, 58, 59 and-98 Trang- 
fer of Property Act, is not an absolute assignment 
under Indian Law and does not create privity of 
a the lessor and the mortgagee, [p, 334, 
col. 1. l | 

The three classes of transfer mentioned in s, 108 ( I) 
Transfer of Property Act, are not necessarily mutually 
exclusive, For instance, a mortgage of a` lease may 
be created by way of sub-lease, 

Messrs. Cyril Readecliffe, K. C. and J. M. 
Pringle, for the Appellants. 

Messrs. A. M. Dunne, K. C, Sir Thomas 
Strangman, K. C. and M. J. Clark, for 
Respondent No. | and Messrs. 4. M, 
Dunne, K. C. and Le P.E Pugh, K.C., for 
Respondents Nos. 2 and 3. 

Lord Porter.—In this casa the original 

plainilff has died since the institution of 
the suit and his interests are now re 
presented by one Sreemati Saibalini Devi 
and others. Hereafter they will be referred 
to as the appellants. 
“ There were originally a large number 
of defendants, but threo only are made 
respondents to this appeal and their 
interests alone remain to be considered. 

I'he others have either accepted the 


ə judgments given against them or have 


been dismissed from the dase. The three 
remaining are Kripa Shankar Worah and 
Jatha Shankar Dosa, numbered 2 and 3 
in the cases presented by the parties and 
Satya Charan Srimani, respondent No. 1 
in those cases. 

The facts may be briefly stated, Tha 
appellants are the’ successors-in title Yo 
the grantees of a patta or lease fcr 999 years 
dated May z6, 1908, in respect of certain 
underground rights in the District of 
Burdwan. Tais lease contained provisions 
(inter alia) for (a) the payment by the 
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grantees to the grantors of all cesses 
levied by the Government on account of 
the income of the colliery, (b) the payment 
of a minimum royalty, (c) the provision of 
certain quantities of coal. 

The lease contained a clause giving the 
grantees liberty to alienate the property 
by making gifts, sales, sub-leases or any 
other kind of transfer to any respectable 
_ persons or company. 

The grantees took advantage of this 
provision and on June 3, 1908, transferred 
the property to one J. O. Martin. The 
terms of the document were similar to 
those of the lease of May 28, except for 
certain increases in the burdens imposed 
on the lessees, In form this grant, which 
is described as a “settlement,” transfers 
the whole, and indeed more than the whole, 
of the original grantees’ term to the sub- 
grantee and would, under English Law, 
amount to an assignment of the head lease, 
but it is well-established by Indian Law 
and is common ground to both parties 
in the present case that such a transfer 
operates by way of sub-demise and not of 
a aaa see Hunsraj v. Bejoy Lal Seal 
1). 

After various mesne assignments Martin’s 
leasehold interest became vested in Ardeshir 
K. Patel, who is respondent No.7 in the 
present appeal. 

On May 18, 1923, Patel executed two 
mortgages of his leasehold interest: (1) of 
an undivided moiety of the underground 
rights of colliery, (2) of the whole colliery 
but subject to the previous mortgage of 
the undivided moiety. 

Both sre in the form which a mortgage 
in England by assignment of the sub term 
would take in thatthey contain (1) promises 
by the mortgagor to re-pay, (2) conveyances: 
of the mortgaged property, (3) provisoes 
for reconveyance by the mortgagees to the 
mortgagor upon re-payment of the mortgage 
money. 

The consideration for the first mortgage 
is expressed to be a debt of Rs. 49,500 
and the mortgagor promises to pay this 
sum as to Rs. 15,000 in the course of nine 
calendar months from the date of the 
mortgage and the balance by four equal 
yearly instalments of Rs. 8 625 commening 
from April 1, 1925, the last instalment 
falling due on April 1s 1928. 

The consideration for the second mort- 


(1) 57 I A 110; 122 Ind. Gas, 20;AI R 1930 P O 59; 
(1930) A L J 131; Ind. Rul. (1930) P O 100; 31 L W 309; 
34 O W N 342732 Bom. L R 550;51 O LJ 120;58M L 
J 293; (1930) M W N 334 (P O). 
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gage is expressed to be Rs. 50,500 re-payable 
on May 18, 1928, with interest. s 

In the case of each mortgage, monthly 

interest is stipulated for and the conveyance 
is stated to be subject to the terms of 
the leases and subject to the proviso for 
redemption contained in the mortgage 
itself; the mortgagor covenants to pay the 
Charges and royalties due under the lease 
and to fulfil its other obligations, but the 
mortgagee is permitted to make these 
payments if not made by the mortgagor 
and to recover them from him and until 
payment to add them to the mortgage 
security: in case of default in payment of 
the moneys secured, the mortgagee is 
empowered to enter into possession of the 
mortgaged property. 
If the terms of the mortgages are fulfilled, 
the mortgagors are entitled in each case 
to remain in possession of the mortgaged 
premises and carry on the colliery business 
thereon, but the mortgages differ in that 
in the case of the first it is provided 
that on default of payment of the money 
secured, the mortgagee may enter into 
possession and work the collieries on 
giving three months’ notice in writing, 
whereas in second, though he may enter 
on non-payment of the principal sum 
on May 13, 1923, yet if the 
mortgagor duly pays the interest the mort- 
gage undertakes not to recall the mort- 
gage money until the May 18, 1933, unless 
default is made in payment of interest for 
37 months. 

The first mortgage was duly transferred 
to the respondents Worah and Dosa on 
April 17, 1928, and the respondent Sri- 
mani, when this suit was instituted, was 
still the mortgagee under the second mort- 
gage. 

None of the mortgagees ever entered into 
possession, but the rent reserved by the 
gub-lease to J. O. Martin having fallen into 
arrear and the covenants and conditions 
remaining unperformed the appellants on 
July 15, 1929, instituted the present suit in 
the Court of the Subordinate Judge of 
Asansol, claiming against all the defendants 
the performance of the terms of the sub- 
lease at any rate during such period as they 
had an interest in it. 

To that suit the representatives of the 
sub-lessees and various assignees were 
made defendants and judgment appears to 
have been given for the full» amount award- 
ed against all except two defendants, one 
of whom was interested under the terms of 
a deed of gift made by Patel on December 
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1, 3925, and the other of whom was the 
manager of the person so interested. 
Another defendant who had been appointed 
Receiver by the Court ina mortgage action 
taken by the mortgagees against the mort- 
gagor also subsequent to the period for 
which rent was claimed has been dismissed 
‘from the suit by the Appellate Court. 

No question now arises as to these parties. 
The only appellants are the two sets of 
mortgagees whom the Subordinate Judge 
held liable upon the principle applied in 
English Law ever since the decision of 
Williams v. Bosanquet (2). The grounds 
of that decision were that if mortgagees of 
a term become assignees of the mortgaged 
property under the terms of the mortgage 
deed they are liable unless and until they 
re-assign the property for the rent reserved 
by and upon the covenants contained in the 
sub-lease because privity of estate has been 
established between them and the lessor 
by reason of the assignment, The Court 
did not decide in the present case that this 
liability existed in India in all cases but 
only in those in which the form there known 
asan “English mortgage” is used. The 
mortgages in question he held to be Eng- 
lish mortgages. 

The Appellate Court reversed this judg- 
ment on the ground that the mortgages in 
question were not English mortgages and 
that even if they were the whole of the 
right, title and interest of the mortgagor 
in the property did not pass to the mort- 
gagees by virtue of their terms. 

From that judgment the appellants 
appeal to His Majesty in Council. 

By English Law and by Indian Law an 
assignee of a lease is liable by privity of 
estate for all the burdens of the lease, 


burdens which are imposed upon him by’ 


the mere assignment whether he enters into 
possession or not. See Kunhanujan v. 
Anjelu (3) and Monica V. Subraya Hebbara 
4 LA 


The ground upon which he is held liable 
is that the wholg of the assignor’s interest 
has passed to him by the deed of assign- 
ment and that the assignor having no 
longer any interest cannot be liable by 
privity of estate though he still remains 
liable by contract if he was party to the 
* original lease. ; 

Under the English system of law 
Williams v. Bosanquet (2), (ubi supra) 


A D (1918) 1 B & G 238; 3 Moor. 500; 2) R R 


(3) 17 M 296. 
(4) 30 M 410; 17 M LJ 258; 2 M L T 363, 
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decided that, in cases where the ordinary 
form of mortgage, in use in this 
country before the passing of the Law of 
Property Act of 1925 is adopted, the whole 
of the lessee's interest passes to his mort- 
gagee notwithstanding that an equity of 
redempticn remains in the mortgagor. 

If this were true also in India, the same 
result would follow. Their Lordships there- 
fore have to determine whether under the 
Indian system of law the whole interest of 
a mortgagor of a lease does in any, and, 
if so, in what, circumstances pass to his 
mortgagee. 

Until 1925 the usual form of mortgage 
in England, whether of a feesimple or of 
a lease was the transfer by assignment of 
the mortgagor's interest in the property 
with a proviso for re-assignment upon pay- 
ment of the mortgage money by a parti- 
sular date, After that date had passed, the 
mortgagor's rights at law had determined 
and the mortgagee was in law the absolute 
owner of the property. But in equity the 
mortgagor still retained a right to redeem ` 
and upon payment of the debt and interest 
tohave the property reconveyed to him. 
This right he retained unless and until by 
jadgment for foreclosure, or (possibly) by 
the operation of the Statute of Limitations, 
the character of creditor was changed for 
that of owner, or until the interest of the 
mortgagee was destroyed by sale either 
under the process of the Courts or of a 
power contained in the mortgage itself, 
This right was an equitable right and under 
English Law did not prevent the whole 
legal interest of the mortgagor passing to 
the mortgagee despite his retention of the 
equity of redemption. The whole legal 
estate passed but nevertheless the right 
which he retained though equitable only 
was an estate in the land, and was not 
merely a personal contract on the part of 
the transferor. 

Up to the time of the passing of the 
Transfer of Property Act, the rights of mort- 
gagors and mortgagees tf land in India 
were subject to much controversy, though 
in general the law of England, subject to 
such modification as justice, equity and 
good conscience required was recognised 
as the law of India also. But whether the 
English rules of equity were applicable to 
such cases was nòt certain. Since the 
passing of that Act, however, the distine- 
tion drawn in England between law and 
equity in such cases does. not exist in 
India. = 

As Sir George Rankin says in Bengal 
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National Bank, Ltd. v. Janaki Nath Roy (5). 
“The Transfer of Property Act has left no 
room for such a distinction.” 

The Indian mortgagor, however, retains 
some rights though the English rules of 
equity do not apply. He retains a right 
to a reconveyance of the land and a 
right to transfer such right by way of 
sale or second mortgage (see ss. 81, 
82,91 and 94) and this right in India is 
a legal right. When, therefore, the mort- 
gagor transfers his property by way of mort- 
gage can he be said to transfer bis whole 
interest? Russell, J., in Vithal Narayan’s 
case [Vithal Narayan v. Raja Bahadur Shri 
ram (6)], answers the question thus :—‘In 
India there is no enquity of redemption in 
the lessee (mortgagor) and there being no 
distinction between his legal and equitable 
estate, his ‘whole estate’is not transferred 
by the mortgage.” The observation is gene- 
ral though in the particular case, Russell, 
J. was dealing with a mortgage in a form 
widely different from that employed in 
England. 

Apart from the two cases referred to 
above, the Indian authorities recognise the 
principle that the distinction between law 
and equity has no place in Indian Law. For 
this proposition reference may be made 
to two of the cases quoted by the appellanis 
in argument, viz: ~Thethalan V. The iral- 
pad Rajah (7) and Falakrishna Pal v. 
Jagannath Marwari (8). 

The same view is commonly accepted 
in the Indian text books (see Ghose’s Law 
of Mortgage in India, (Sth Ed. 1922), 
p. 335,and Mulla’s Transfer of Property 
Act, (2nd Ed. 1936), p. 345) and was indeed 
adopted by the appellants in argument in 
the present case. Their contention was 
that the Act wasa self-contained code by 
which alone the rights of mortgagor and 
mortgagee were to be ascertained and 
under which statutory and not equitable 
rights were brought into existence. 

Their Lordships agree with this conten- 
tion and accordingly turn to a consideration 
of those sections of the Act which deal 
with mortgages. Section 58 (a) of the Act 
enacts that a mortgage isa transfer ofan 
interest in specific immovable property. 
Upon this definition there follows in the 


(5) 540 813 at p822: 104 Ind. Cas. 484; 31 OW N 
973: ‘Al R 1927 Cal, 725, 

(8) 29 B391; 7 Bom. L R 313. 

(7) 40M 111l at p 1114; 40 Ind. Oas. 841; 32M LJ 
442: 21 M L T 401; AI R 1918 Mad, 423, 

(8) 59 O 1314; 140 Ind Oas. 788; A I R 1932 Cal. 
775; 36 C WN 709; 56 O L J 187; Ind. Rul. (1933) 
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Act as in force at the material date an 
enumeration of four classes of mortgagt, 
viz.,(1) simple mortgage, (2) mortgage by 
conditional sale, (3) usufructuary mortgage, 
(4) English mortgage. Two other classes, 
equitable mortgage and anomalous mort- 
gage, are recognized, and dealt with in 
ss. 59 and 98, respectively. Of these six it 
is contended that the. Eoglish mortgage 
by its terms amounts to, and the anomalous 
mortgage by its terms may amount to a 
transfer of the whole interest of the mort- 
gagor, and, therefore, where the subject- 
matter is a lease, create privity of estate 
between the lessor and the mortgagee of 
the lease. 

No doubt in English Law they would do 
80, but it does not follow that under a 
system in which equity has no place, the 
same wording which would transfer the 
whole interest of the mortgagor under the 
former Jaw would doso under the latter. 
The outlook is different. By Indian Law 
the interest which remains in the mortgagor 
is a legal interest and its reten'ion may, 
therefore, prevent the whole of the mort- 
gagor'’s interest from passing tothe mort- 
gagee—a result which wonld nct follow if 
an equitable interest only wera retained. 
The Act itself contains some suggestions to 
this effect. Section 54, which deals with. 
Sale, speaks of a sale as a transfer of 
ownership as opposed to the transfer of 
interest spoken of in s. 58 (a)in the case 
of a mortgage, and though an interest may 
be absolute the word, particularly when 
used in opposition to ownership, is more 
appropriate to a limited right. 


To this argument the appellants reply 
that whatever may be the case with other 
types of mortgage, s. 58 (e) in defining the 
ferm “English mortgage” speaks of an abso- 
lute transfer of- the mortgiged property to 
the mortgagee. Its terms are: 

“Where the mortgagor binds himself to re-pay 
the mortgage money ona certain date and 
fers the mortgaged property absolutely tothe mort- 
fagee, but subject to a proviso that he will re- 
transfer it tothe mortgagor upon pgyment of the mort- 


+ 


trans- “ 


gage money as agreed, the transaction is called an 


English mortgage.” 


By such a mortgage they say the mortgagor l 


parts with his whole interest subject only 
to his statutory right of redemption given 
by s. 60 of the Act. The wording of s. 58 


(e) undoubtedly gives rise to some diti- . 


culty, but before considering the construc- 
tion to be put upon it, the soundness of 
the appellants’ general contention must be 
considered. _ 

Under the English practice adopted. Łe- 


dsi 


foré 1925, no difficulty arose ; the morgagor 
parted with his whole legal estate though 
e retained an equitable interest in the 


- land itself. The mortgagee to whom the 


‘legal interest was transferred by the mort- 
gage deed was accordingly held to have 
been brought by that transfer into direct 
Telationsbip with the lessor by privity of 
estate and to be liable for the rent. 

But under the Indian Act no equitable 


Tights exist and, therefore, unless the mort- 
.&agor retuin some legal 


interest in the 
land, he has merely a contractual right to 


yhave it reconveyed. If he retains some 
legal interest, itis difficult to say that he 
: has parted with his whole - interest. 


On 
the other hand, there are strong reasons 
, against holding that he retains merely a 
contractual right against the mortgagee. 
If the case arose in England it would be 
possible to say that the contract for recon- 
veyance gave the mortgagor an equitable 
interest in the land, but this argument is 
untenable in India. In the first place, as 
has been pointed out equitable eslates do 
not exist in that country, and in the second, 
under the provisions of s. 54 of the Transfer 
of Property Act, a contract for the sale of 
immovable property does not create any 
„interest in or charge upon the land sold. 
Having this provision in view, it is difficult 
to see how a personal contract to reconvey 
Can create any interest in the Jand itself. 

But to regard the mortgagor's right of 
redemption as being merely contractual and 
as creating no interest in the land would 
“make it impossible for him to assign his 
right of redemption or to create a second 
mortgage so as to bind the land. 

Such a state of things is, of course, 
theoretically possible, but it is inconsistent 


“with the provisions of the Act (which in 


4 


| BS. §1, 82, 91 and 94 recognises second morte 


.gages) and with the possibility, well-estab- 
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of the mortgage money as agreed.” 
Their Lordships think that with this 
addition the sub-section upon its true con- 
struction does not declare “an English 
mortgage’ to be an absolute transfer of 
the property. It declares only that such a 
mortgage would be absolute were it not 
for the proviso for re-transfer. 

Tt does not determine what legal effect 
follows from the use of a particular ferm 
of words; it merely prescribes the form of 
words necessary to Constitute what is 
known in India as an English mortgage. 

Section 58 (e) deals with form not sub- 
stance. The substantial rights are dealt 
with in ss. 58 (a) and 60. Whatever form 
is used, nothing more than an interest 
is transferred and that interest is subject 
‘to the right of redemption. 

As has been stated, in the case of the 
first mortgage, the contractual date of 
payment was May 18, 1928, and that 
date had passed before this action was 
begun. In the case of the second mort- 
gage the morlgagee undertook not to 
recall the mortgage money until May 18, 
1933, if the interest were duly paid. 
The distinction between acase where the 
date of payment has elapsed and that 
in which it has not yet been reached was 
‘alluded to in Williams v. Bosenquet-(2), 
(ubi supra) and it was pointed out that in 
the former cese tLe condition of re-pay- 
ment being unfulfilled, the transfer was 
unquestionably an absolute transfer. Tho 


‘Court, however, considered that the transfer 


would have been absolute even though the 
date of payment had not been reached. 

In the present case, as in that, their 
Lordships think that no distinction in 
‘principle exists. ° l 

In England the mortgagor has an equite 
able interestin the property’ both betore 
and after that date has elapsed: before, 


` lished in India, of transferring the right of because he has a contractual right to have 
redemption to a purchaser. the property reconveyed: after, because in 
Bearing these considerations in mind it equity time is not of thé essence of the 
'. Teniains to ecnsider the effect of the wording transaction. In each case he has an equit- 
of s. 58 (¢) of the Act. That section speaks able estate though in the former has Lo. yet 
of the mortgagor transferring the “mort- an equity of redemption. See Kreglinger v. 
>.Baged property absolutely to the New Patagonia Meat & Co. (9), per Lurd 
- mortgagee.” In using those words does Parker, at p. 49*. In India the same 
“dk mean that no interest op no legal interest distinction exist between the position before 
in the property remains in the mortgagor ? ` and after the dale of payment, : 
. Their Lordships cannot think so. If the | Before that date the mirtgagor has an 
..Bub-section stopped atthe word “mortgagee” interest in the land which for the reasons 
: it might be necessary to putthisconsiruc- given above is legal and uot equitable, 
= fion upon it, but it does not stop there: it (9) (1914) A O 25; 83 L J Oh. 79;109 L T 802; 588 J 
adds’ the proviso that the mortgagee “will 97; 30T LR 114. 
ye-transfer” the property “upon paymént ~ *Page of QIL) A. 0.—[8d.] 


© 
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After that date he has the legal right of 
redemption given him by s. 60 of the 
statute. 

In each case he retains a legal interest 
in the property. 

Their Lordships, therefore, think that 
in India a morigagor when he assigns 
hia interest under a lease to a mortgagee, 
does not- under any of the forms specified 
in s. 58 of the Act transfer an absolute 
interest witnin the principle established in 
Eogland by the case of Williams vV. 
Bosanquet (2), (ubi supra) and consequently 
the mortgagee is notliable by privity of 
estate for the burdens of the lease. 

In the past there has been a conflict of 
authority in India on the question. 
Falakrishna Pal v. Jagannath Marwari (3) 
(ubt supra) may be instanced as adopting 
the arguments which commend themselves 
to their Lordships. Kannye Lal Sett v. 
Nistoriny (10) and Bank of Upper India 


v. Adm.-Genl. of Bengal (11), suggest a. 


different point of view. None of them decides 
the matter. Bengal National Bank, Ltd. v. 
Janki Nath Roy (5) (ubi supra) is a direct 
decision that the mortgagee is liable, 
certainly in the case of an “English mort- 
gage,” possibly also in the case of an 
“anomalous mortgage.” But that case 
recognises the difficulty created by the 
difference of outlook between English and 
Indian Law, and having regard to that 
difference, their Lordships feel themselves 
unable to follow that decision. 

In coming to this conclusion 
Lordships think it unnecessary to discuss 
or determine what the rights of the parties 
would have been had the mortgagees 
entered into possession of the properties 
or to defermine whether the mortgages 
granted to the respondents or to their 
predecessors-in-title were English mortgages 
or not. 

In their view the mortgage of a lease 
in any of the six forms referred to abuve 
is not an abselute assignment under Indian 
law and does not create privity of estate 
between the lessor and the mortgagee. 

It was urged in argument before their 
Lordships on behalf of the respondents 
that “the wording of s. 108 (7) of the Transfer 
of Property Act furnished support for the 
view that an assignment by way of mortgage 
was not absolute. That sub-section enacts 
that “the lessee may transfer absolutely or 
by way of mortgage or sub-lease the whole 
or any part of his interest in the property.” 

(10) 10 0 443. 

(11) 45 O 653; 47 Ind, Cag. 529; 22 O W N 793. 
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This wording it was said makes a distine- 
tioa between absolute transfers and transfer 
by way of mortgage and shows that the Act 
regard the latter as not being absolute. 
Their Lordships, however, are not pre- 
pared to hold that the three classes of 
transfer are mutually exclusive. They-are 
not necessarily so. For instance, a mort- 
gage of a lease may be created by way 
of sub-lease. Ke 
But apart from this argument- their 
Lordships are, as they have indicated, of 
opinion that the respondents are in-the - 
right. < 
They will humbly advise His Majesty 
that the appeal be dismissed with costs, 
and, as they think that the respondents 
were entitled to be separately represented, 
that the appellanis should pay the costs of 
each of the two sets of mortgagees, : 


s. Appeal dismisséd, 


Solicitors for the Appellants:—Messrs. 
A.J. Hunter & Co. 

Solicitors for Respondent No. 1.—Messrs, - 
T. L. Wilson & Co. 

Solicitors for Respondents Nos. 2 and ,d,— ° 
Messrs. Callingham Ormond & Maddow. : . > 
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CALCUTTA HIGH COURT 
Appeals Nos. 362 to 369 of 1936 
March 28, 1938 
M. O. Guosg AND BARTLEY, JJ. c 
AMULYA CHARAN MISRA-—DEFENDAN 
No. 1-~APPELLANT . 
versus 7 
PRANKRISHNA ADHICARY AND OTHERS 

— PLAINTIFFS AND OTHBRS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 146-4, 
26-A—Rent suit—Co-sharer coming under clauses of 
s. 146-A (3), not included—Decree, if rent decree 
Certificate sale, if rent sale—Occupancy ` tenants— 
Purchaser of portion from occupancy tenant —His 
rights against landlord. 

If any co-sharer tenant comes under any of the 
four classes of s. 146-A (3)~ Bengal Tenancy Act, 
and he is not sued in the rent, suit, then the decree 
will not be a proper rent decree. The certificate 
sale held in such decree is not arent sale within 
the meaning of Chap. XIV, Bengal Tenancy Act, It 
amounts to a money sale, that isto say, the auo- 
tion-purchaser purchases the right, title and interest 
of the defendants in the suit. Sashi Kanta Achagjee 
v, Lechoo Sheikh (1), explained, Ayesha Khatun v. 
Mohamad Hossain Molla (2), referred to. __ 

Having purchased a portion of the holding of an 
cccupancy raiyat, the purchasér gets a good title 
against the whole world excepting only the land- 
lord. But even as regards the landlord, he has eer- 
tain rights. Such a purchaser can apply to the 
Court to set aside a rent sale by deposit of ‘the 


$ 


. 
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arrears of rent, Such a purchaser would succeed in 
a suit to recover possession from the landlord, 
These were his rights before the amendments. But 
whether before or after the amendments, his right 
would be complete as soon as the landlord acknow- 
ledged the transfer. Dayamayiv. Ananda Mohan 
Roy (8) and Chandra Benode Kundu v. Ala Buz 
Dewan (4), relied on. 


A. frcm the appellate decree of the 
ert Judge, Midnapnr, dated June 20, 
1935. 


Messrs. Amarendra Nath Bose, Apurba 
Charan Mukherjee and Tarakeswara Nath 
Mitra, for the Appellant. 


Messrs. Panchanan Ghose and Kshetra 
Mohan Chatterji, for the Respondents., 

Judgment.—These are eight appeals 
from the appellate decrees of the District 
Judge of Midnapur who affirmed the 


- decrees of the Munsif of Tamluk. The facts 


ń 


are that’ within the estate of Mahisadol 
Raj, which was under the Court of Wards, 
an occupancy holding was beld by Madhu 
and Bepin Bera. It was a large holding of 
over 8 acres containing 42 plots. They in 


. course of time sold 30 plots to one or 


several. ofthe eight plaintiffs before us and 
8 plots to other persons retaining 4 plots 
in ‘their possession. On September 15, 


. 1930, the Court of Wards acting for the 


. Madhu and Bepin Bera. 


Pad 
id 


Jemdlords applied for a certificate for arrears 
of rent against the heirs of the old tenants 
The certificate 
was signed by the Deputy Collector and in 
due course the holding was sold on March 
15, 1932, and purchased by the appel 
lant in this Court. The appellant was duly 
given possession by the Court, Thereafter 
the eight plaintiffs instituted their suits 
for declaration of their title and recovery 
of possession of the plots which they had 
purchased from Madhu and Bepin Bera. 
In deciding title of the plaintifis the Courts 
had to decide what was the effect of the 
certificate sale in respect of the transfers in 
fayour of the plaintiffs. It was urged for 
the appellant that the certificate sale was 
a sale for arrears of rent, and as such, the 
holding in arrears passed by the sale and 
the plaintiffs’ purchases were of no avail 
against the defendant auction- purchaser. 
For the plaintiffs it was urged that the 
Sale was nota proper rent sale but it was 
reduced to a money sale inasmuch as the 
tenants who represented ihe holding were 
not all impleaded as defendants. The plain- 
tifs relied on fhe provisions of s. 146-4, 
Bengal Tenancy Act. The facts in respect 
of that section are that one of the plaintiffs 
Pran Kristo Adhikari purchased a portion 
of the” occupancy holding in -suit from: 
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another person who had purchased it from 
the original holders. The purchase of Pran 
Krishna was made after February 1929 
when the amendments of the Bengal 
Tenancy Act came into force. The transfer 
fee was duly realized from him by the 
registering officer aad duly sent to the 
Oollector and the Collector served a notice 
upon the lundlord on May 31, 1930. The 
certificate for arrears of rent was issued on 
September 15, 1930, more than three months 
after the receipt of the notice. Upon 
these facts the plaintifis urged that the 
certificate sale was not a proper rent sale 
inasmuch as the entire body of co-sharer 
tenants were not made defendants. The 
entire body of co-sharer tenants is defined 
in s. 146-A. It is first stated that all co- 
sharer tenants of a holding shall be liable 
to the landlord jointly and severally and 
a decree for arrears of rent and the saie 
in execution of such a decree shall be valid 
against all co-tenants whether they have 
been made parties defendants to the suit or 
not and against the holding in the manner 
provided in Ohap. XIV, Bengal Tenancy 
Act, if the defendants to the suit repre- 
sented the entire body of co-sharer tenanta 
in the holding, Then in sub-s. 3 the term 
‘entire body of co Sharer tenants’ is defined. 
It is stated, the entire body of co-sharer 
tenants shall be deemed to be represented 
by the defendants ifsuch defendants include 
four classes of tenants as enumerated there- 
after. Now Pran Krishna Adhikari does 
come under the third of the four classes 
enumerated thereafter which refers to such 
co-sharer tenants who having purchased an 
interest in the holding have given notice of 
the purchase under s. 26-0, 

. It has been urged for the appellant on 
the authority of the case in Sashi Kanta 
Acharjee v. Lechoo Sheikh (1) that the 
four classes should be taken as disjunctive 
and ifthe defendants fultl the conditions 
of any one of the classes, they shall be 
“taken to be representing the entire body of 
tenants. That was a decision by R. Q 
Mitter, J. In our opinion certain sentences 
in that judgment are unhappily expressed 
as R. C. Mitler, J. himself stated in a later 
decision in 1936 in Ayesha Khatun v. 
Mohamad Hossain Molla (2). On a plain 
reading of sub-s. 3 ef s. 146-A it is clear 
that the entire body uf co-sharer tenants 
is to include the names of every one of 
the four classes and the landlord in order 


(1) 61 © LJ 548; 160 Ind. Oas. 577; A IR 1936 
Cal, 30;8 R O 442, 
(2)410 W N 85, ae 


4 
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to get a proper rent decree must implead 
as defendants every co-sharer tenant who 
comes under the description of any of the 


four classes. fn other words, if any cossharer ’ 


tenant comes under any of the four classes 
and he is not sued inthe rent suit, then 
the decree will not be a proper rent decree. 
In this view, we are of op'nion that the 
Court below was right in holding that the 
certifigzate sale was not a rent sale within 
the meaning of Chap. XIV, Bengal Tenancy 
Act. It amounted to a money sale, that 
is to say, the aucticn-purchaser purchased 
the right, title and interest of the defendants 
in the suit. ; 

The next point taken is that the provie 
sions of s. 26-A do not apply to the pur- 
chase by Pran Krishna Adhikari. As stated 
above, Pran Krishna purchased from some 
person who had purchased from Madhu 
and Bepin Bera. The vendor of Pran 
Krishna was not recognized by the land- 
lords. It. is urged that as Pran Krishna 
purchased from a person who was not 
recognized by tte landlord his purchase did 
not comply with the provisions of s. 26-A. 
which are to apply to transfer of holdings 
or protions of holdings of occupancy raiyats 
and the occupancy rights therein. It is urged 
that Pran Krishna’s vendor was not an 
occupancy raiyat and the right which he had 
was not an cccupancy rigbt inasmuch as his 
possession was not .recognized by the land- 
lord. The reply is that even before the 
amendments of 1928, the purebaser of a 
portion of the holding of an occupancy raiyat 
was not without rights. Having purchased 
a portion of the holding of an occupancy 
raiyat, the purchaser had a good title against 
the whole world excepting only the land- 
lord. Buteven as regards the landlord, he 
has certain rights. It was held in the Full 
Bench case in Dayamayi v. Ananda Mohan 
Roy (8) that such a purchaser can apply 
to the Court to set aside a rent sale by 
deposit of the arrears of rent. It was held 
in the Special Bench case of Chandra* 
Benode Kundu v. Ala Bux Dewan (4) 


- that such a purcbaser would succeed in a 


suit to recuver possession from the landlord. 
These were his rights before the amend- 
ments, But whether before or after the 
amendments his right would be cumplete 
as soon asthe landlord acknowledged the 
transier.. In this case as stated above Pran 
Krishna: purchased a portion of the holding 


Ls 


(8) 42 O 172; 27 Ind. Oas, Gli'A I, R 1915 Cal 


43; 200 L J.52; 18-0 WN 971. 
a“ 48 C 184; Ind. Cas, 353; A IR 1921 Cal. 


84; 58 
45; 310 Ld 510; 24 OWNGIS, 
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on March 21, 1930. The transfer fee. was 
duly levied from him and the noticé of 
the transfer was sent to tue. landlord on 
May 31, 1930. <The’- Courts “ below have 
found that the landlord far from denying 
the rights’.of-Pran Krishna or taking any - 
other 6téps to repudiate him, in due course 
allowed him mutation The certificate was 
not issued till more than three .months 
after the receipt of the notice. On these 
facts the Courts below have drawn -the 
conclusion that the landlord accepted ~the 
transfer as a valid transfer of a ‘portion 
of the holding of an occupancy ratyat. In 
our opinion the finding on this issue of the 
Gourt of Appeal below is correct. 

The last point taken is that Pran Krishna 
might succeed in his suit to recover the 
portion which he purchased but the other 
seven plaintiffs had purchased hefore the 
amendments of 1923 and their purchases 
were not recognized by the landlord. The . 
answer is that they are fighting an auction- 
purchaser and as soon as they have shown 
that the decree in execution of which the 
sale was held was not a proper rent decrée 
within Chap. XIV, Bengal Tenancy Act, 
the auction-purchaser must be held to have 
purchased only the right, title and intérest 
of the judgment-debtor and thereby. the ` 
right, title and interest of all the plaintiffs 
were saved and they are entitled to. decree 
against the auction-purchaser, Another 
point was taken that Pran Krishna. after 
his purchase was acknowledged by the 
landlord, paid rent and accepted a rent 
receipt in the name of the old tenants. 
That, in our cpinion, is a matter of no 
importance. The result is that the appeals 
are dismissed with costs, hearing-fee being 
assessed at four gold mohurs for all the 
appeals. 


D. Appeals dismissed. 
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LAHORE HIGH COURT 
Execution First Appeal No. 225 of 1937. 
November 8, 1937 
DALIP Sines, J. 
Firem MUKAT BEHARI LAL- 
TEJ PAL—Jupvement-Depror— - 
< APPELLANT . 
versus 
DINA NATH-—UBORBR-HOLDER — 
RESPONDENT 
Civil Procedure Code (Act V of 1908), a. 


Whether includes orders as well as decrees. 
Section 144, Civil Procedure Code, can be extend- 


ed to include orders as well as decrees. 


nga Ta ~- 


144—- 
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Ex, F. A..from an order of the Sub-Judge, 
he Class; Ludhiana, dated June 10, 


Messrs. Parkash Chandar -and Shamair. 


Chand, for the Appellant. 


Messrs, Hem Raj and Bishen Narain, for 


~ the Réspondent 


Judgment.—The firm Mukat Behari. 


Lal Tej Pal brought a suit against the firm 
Narain Das-Labhu Ram and took proceed- 
ings under O. XXXIX,r. 1, Civil Proce- 
dure Code. One Khushi Ram, son of 
Khushali Mal, and another Khushi. Ram, 
son of Mula Mal, stood sureties in the pro- 
ceedings on behalf of the Firm Narain 
Das-Labhu Ram. The trial Court passed 
a decree for Rs. 6,704 with costs. against 
the Firm Narain Das-Labho Ram in 
favour of the firm Mukat Behari Lal-Tej 
Pal. On appeal the decree was enhanced 
by this Oourt by a sum of Rs, 2 301-7-0. 
After the decision of the appeal, the 
decree-holders applied to realize the sum of 
Rs. 2301-7-0 from the sureties. The 
sureties objected and the trial Court upheld 
their objections against the realization of 


. the enhanced sum from them. On appeal; 


however, the High Court held that the 
sureties were liable and on this order the 
sum was realized from the sureties, Tha 
, Bureti-S went in a Le:ters Patent Appeal 
and there the decision of the Single Judge 
was reversed and it was held. that the 
sureties were not liable to pay this en- 
hanced sum of Rs, 2,301 7-0. The sureties 
have now applied for restitution under 
ss. l4fand 151, Uivil Procedure Code, of 
this sum. Ths actual person making the 
application is an assigaee of the sureties. 
he trial Court on objections taken by the 
Firm ‘Mukat Behari Lal Tej Pal rejected 
the- objections and directed execution for 
restitution to, proceed. Tae Firn Mukat 
Behari Lal-Tej Pal have come in appeal 
rom this order. 

‘It is contended firs:ly thats. 144 does not 
apply tosureties but only to pariies, and Rj 
Raghubar Singh v. Jai Indra Bahadur 
Singh (1) at p. 166 is cited in support of 
this proposition together with other rulings. 
It is contended that the order of the Single 
Bench of this Court is only an order and 
not a decree and as s. 144 speaks of the 
variation or reversal of a decree and not 
of an order, it does not apply to the pre- 
. (1) 42 A153; 55 Ind. Oas, 550; 

55; 22 O U 21%; 48 LA 998 6 OLS 632. 38 M L 
J 802; 18 A L J 263; 22 Bom. L R 52l; 13 LW 82 
(P 0), ih 
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sent case. It is also contended that the. 
word ‘party’ ing. 144 means party to the 
suit. On behalf of the respondent it is 
contended that s. 144 is not exhaustive 


‘and thereis inherent jurisdiction in the 


Court to correct any errors made by the 
Oourt itself whereby the party has been 
prejudiced. Jai Berham v. Kedar Nath (2) 
is cited as authority for this proposition 
along with other rulings. It is also con- 
tended that in an earlier application which 
was made by the original sureties the 
decree-holder firm, the present appellants, 
appeared and entered objections but 
finally withdrew them and asked for time 
to pay. It is, therefore, contended that 
the objections not having been raised are 
barred by the rule of constructive tes’ 
judicata and Prabhu Dayal v. Dewat 
Ram (3) and other rulings are cited in 
support. In reply to this last contention’ 
it is contended on behalf of the appellant, 
that the mafter is one of jurisdiction and, 
therefore, there can be no waiver nor: can 
the rule of constructive res judicata be 
applied. It is unnecessary for me to 
decidé anything beyond the simple fact 
that undoubtedty, and as indeed admitted 
by the learned Counsel for the appellant; 
the sureties were parties to the ordér 
passed by the Single Judge of this Oourf, 
The only question, therefore, that remains 
is wether s. 144 can be extended to include 
orders as well ds decrees. The Privy Coun» 
Gil themselyes have extended s. 144 on the 
ground of inherent jurisdiction apart from 
the section to the case of an order, for 
in -tho casé before them an asauctioh-pur- 
Chaser wa) had purchased certain property 
in an auction sale was held entitled under 
s. 144 under the inherent jurisdiction of the 
Oourt to ask for restitution of the sale 
money when the sale itself was set aside on 
appeal. That being the case, it is unnecés- 
sary for me to decide whether the order of 
the Singte Judge amounted to a decree as 


eippears to be the opinion of Mr. Mulla in 


his Commentry in the Civil Procedure 


-Oode, at p. 8 (it), nor is it necessary to 


decide whether the rule of constructive 
rés judicata applies or not to the facts of 
this case. Itis sufficient to hold that the 
surety was a party to the order of the 
Single Judge of this Court and, therefore, 

(2) 2 Pat. 10; 69Ind. Cas. 278; ABI R1922P U 
269; 491 A 351; 4 P.L T 61; 32 M L T10; 370 L 
J 351; 27 O W N 582, 44 ML J 735; 21 ASL J 490; 


25 Bom. L R 643; (1923) M WN 363; 18 LW 802 


(PO). . 
. (3) 15 Lah. 869; 155 Ind. Oas, 286; 


"A I R1935 
Lah, 200; 35P L R 429;7R L677, l 


ia, 
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under the’ inherent jurisdiction of the 
Court can ‘apply to the Court for restitu- 
tion. -], therefore, dismiss the appeal with 
costs, 
`B. i Appeal dismissed. 
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_, cy’ OUDH CHIEF COURT 
< Criminal Appeal No. 339 of 1938 and 
Capital Sentence No. 39 of 193d 
December 12, 1938 
ZLA-UL Hasan AND YORKE, JJ. 
ZAHID KHAN AND oTHERS— 


APPELLANTS 


hveTsus 
KING-EMPEEOR—Responpent 
„Penal Code (Act XLV of 1880), ss. 299, 300, 302, 
304, 34,.325—Death caused by single lathi blow— 
Other iùjuries not indicating determination to beat 
aecéaséd to deuth—~Act of striker comes within clause 
poa of 3. 300—Injury resuliing in death, caused 
y one of several persons—Aciual person inflicting tt 
not known—Under what sections conviction can be 
based—Hissential question to be remembered in in- 
terpreting 3. 34— Case failing within knowledge clause 
of 3, 299— Person cannot be convicted under s. 303 
read with s. 34—Similarly incase under s. 302 falling 
within clause fourthiy of a. 3u0--Held, on facts that 
offence'was not one under 8. 302 but under s. 325 read 
with 3. 34. -- ‘ 
; dn a:case where death has been caused by a single 
blow with a athi, and the other injuries found on the 
body of the deceased do not indicate a determination 
to beat thé deceased to death, such as is indicated in 
many cases, it is not possible to hold that death was 
caused by doinganact with the intention of causing 
death or with the intention of causing such bodily 
injury asis likely to cause death, but it may be held 
that death was caused by the doing of an act with 
the knowledge that by such act the person who did it 
was likely to cause death (wide s, 299, Penal Code, In 
guch a case the act of the striker can similarly only 
be brought within the provisions of clause fourthly in 
6. 3UU; Penal Uode, which clause is based not upon 
intention but upon Knowledge. |p. 343, col 2.] 
' Where, however, the injury has been caused by one 
of several persons and it cannot be said by which of 
those persons it has been caused, the persons con- 
cerned can all of them only be convicted by the 
‘application either of the abetment sections or by the 
application of s. 34, Penali Gode. abid] 
in interpreting s. 44, Penal Code, itis to be remem- 
-bered that the essential question in such cases is 
what was the common intention, and further, the com- 
“moh intention must be to commut the offence actually 
“committed. |p. 343, col. 2; p. 344, col. 1] 
.: ln a case where. the offence would be construed as 
. ane under-s, 304 by the application of the third clause 
: 01 s. 299 the difficulty arises that ın such a case the 
person who has done the act falls within the scope 
‘ofthat section not by reason of intention but by 
«reason of knowledge. Jn consequence, itis for practi- 
:Cal purposes. im porsible to convict persons under s. 304 
_fead with s, iif the case is one which falls within 
‘ the knowledge clause of s, 299, and thesame is true of 
‘a@case under s, 30% falling within the clause of 
` B. 300; l 
© Heid, on facts that the case was not under s, 3v2, 
Penal Goae at all and that eyen if it could have been 
t established- who the person was who inflicted the 
fatal blow, the case would more -properly nave -fallen 
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under the second part of s. 304 and not under s. 302 i 
of the Penal Code. Further, where it was not knéwn' 
which of the persons concerned actualiy struck the | 
fatal blow, it was not possible by the application of 
s. 34 to convict any of the persons taking part of an. 
offence under the ‘second part of s. 304 of the Penal - 
Code, and the appropriate section in view of the 
wording of s. 34 was s. 325 of the Penal Code. . The; 
accused therefore could be convicted only under s, 32a 
read with s.34 of the Penal Code. [p. 344, col. 1] 


Or. A. against the order of the Additional 
cea Judge, Kheri, dated October 3], 
1938. : 

br. J. N. Misra and Mr. Rauf Ahmad, for 
the Appellants. a 

The Government Advocate, for ‘the 
Crown. - 

Judgment.—This is an appeal by Zahid 
Khan and Chbutai Khan Pathans, aged 22 
and 25 years and Ram Dayal, Brahman, aged 
50 years, all residents of Piparia Kaptan, 
Police Station Mohamdi, District Kheri, who 
have been convicted by the Additional 
Sessions Judge of Kheri of an offence under 
s. 302 of the Indian Penal Ocde, and sen- 
tenced to death. Thecaseiisalso before us 
on a reference by the learned Additional 
Seasions Judge for confirmation of the 
sentence. ee 

The prosecution story in this case is to 
the effect that one Ram Sarup, who was 
the victim and who died as a result of the - 
injuries received in the incident - in 
question in this case, was on his. way 
back from Majhgawan to Raghunathpur 
at sometime not long before midday on 
May 21,-1938,in the company ‘of Hemraj 
Harhai (P. W. No. 1) of Kaghunathpur. 
The distance: between’ Majhgawan and 
Raghunathpur is about two miles, - On 
the way back to Piparia Kaptan they were 
joined - by Jagannath (P. W. No.2), who 
is said to have been going to Raghunath 
pur to realise rents from his debtors. Bete 
ween Piparia Kaptan and Raghunathpur 
there is a gruve calied Bagnyon kaeBagh 
and at this grove, according to the 
prosecution stcry, four men, Zahid Khan, 
Obhutai Khan,” Paragie and Ram Dayal 
jumped down from a tree and: warned 
Ram Sarup that they were going to 
attack him; the meaning perhaps was 
that they had got him and ‘they meant 
to beat him. Kam Sarup took to his ‘heels 
and was pursued by these four meh, 
who knocked him down and beat him 
after he had fallen. It was said that 
while this beating was going on a light 
bullock-cart cr addha was seen approach- 
ing at a. distance of 250 and 30U- paces 
with fourmen sitting in it. When this 
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bullock-cart came within ten or fifteen 
paces, three of tke occupants jumped 
down (these are Pullu, P. W. No, 4, 
Chhutkunnu cr Obhutkai, P. W. No. 3, 
and another man Babu Ram, who has 
disappeared and was not produced as a 
witness) and ran up to the scene of the 
beating whereupon the assailants ran 
off towards the east. After this Hemraj 
and Jagannath started to take Ram 
Sarup to his house at Raghunathpur bat 
Hemraj, who was carrying him, found him 
too heavy and had to put him down, 
and Jagannath then went and brought 
a bed from Raghunathpur on which Ram 
Sarup was carried to his house which 
was less than half a mile away. There- 
after for reasons which we will explain 
later Ram Sarup was taken to Police 
Station Khutar in the Shahjahanpur 
district and a first information report 
was made there by Hemraj, who was 
accompanied by Sheo Dayal, brother of Ram 
Sarup, and Nokhey, Chaukidar of Raghu- 
nathpur. 

 Khutar Police Station is eight or nine 
miles away from Raghunathpur but as 
Raghunathpur is situated in the Mohamdi 
circle, the first information report should 
have been made at Polica Station Mohamdi, 
which is about 12 miles away. It is said 
that the reason why the report was 
made by Hemraj at Police Station Khutar 
was that Ram Sarup was not on good terms 
with the Police of Police Station Mohamdi. 
The Police of that station were prosecuting 
à case under s. 110 of the Code of Griminal 
Procedure against what is called Bhabhuti 
Lal and Gopal Ram's gang and among 
the accused in that case was the prosecution 
witness Jagannath. Ram Sarup had been 
called as a proseculion witness heving of 
course previously agreed to give evidence 
in support of the Police case. When, 
however, he was called he declined to give 
evidence and presumably was taking 
sides with Baabhuti Lal and (opal 
Ram and their aSsociates. On the other 
hand, Zahid Khan's uncle, Zafar Ali 

han had been called as a prosecution 
Witness in the s.110 case as also had 
Sadho Ram father of the appellant Ram 
Dayal. Sadho Ram had ‚given evidence 
as a prosecution witnesson May 17, and 
Zafar Ali Khan had given evidence on 
May 18, while as noted above the occurrence 
took place on May 21, 193s. Taus on the 
date of this occurrence wemay take it that 
as Ram Sarup wassiding with Bhabhuti 
Lal's gang, there was a direct cause of 
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enmity between the members of that gang 
on the one side and the prosecution wit- 
nesses of that case on the other and that fact 
is further evidenced by the fact that as far 
back as July 26, 1937, a year before this 
case under s. 110 was actually proceeding 
in Court, Zafar Ali Khan, mukhia of 
Piparia Kaptan, Zahid Khan and 
several others made an application to the 
Deputy Commissioner to the effect that they 
had gone to attend a local énquiry 
evidently directed to ascertaining whether 
there was evidence against the members 
of this gang, thaton arrival at the place 
of the enquiry they had found Gopal Ram 
and Bhabhuti Lal present and that they 
had been threatened in case they should: 
say anything against the members of the 
gang. 

These facts would evidence hostility on 
the part of the members of the gang 
against the family of Zahid Khan and 
Ram Dayal. On the other hand there is 
an allegationin the evidence of Sheo 
Dayal, brother of the deceased Ram Sarup 
that in Sawan of 1937 there wasa fight 
between Zahid Khan, Obhutai Khan, 
Paragi and others on the one side and Ram 
Sarup and Sheo Dayal and a number of 
others on the other side on the west side 
of Raghunathpur in which the members of 
Zahid Khan’s party received injuries while 
the members of Ram Sarup’s party were 
unhurt. Hence it is suggested that in 
order to get even (?j Zahid Khan, Chhutai 
Paragi and Ram Dayal made this attack 
on Ram Sarup and were also ready to 
give evidence. Sheo Dayal admits that 
sofaras he knows, no report was made 
about this incident and there is no 
corroboration of Sheo Dayal's ‘statement. 
So far as facts which are well proved 
go, therefore, there was considerably 
more reason for Bhabhuti Lal, Gopal 
Ram and the members of the gang to 
desire to take vengeance of Zafar Ali 
Khan, uncle of Zahid Khan and Sadho 
Ram, father of Ram Dayal, than there was 
for Zahid Khan and Ram Dayal for 
attacking Ram Sarup, On the other hand, 
ib may well be that the readiness of 
Zahid Khan and these other persons to 
give evidence against Bhabhati Lal, 
Gopal Ram, etc, wês that they weré 
supporters of Ram Sarup and Sheo 
Dayal. 

We may now turn back to the actual 
occurrence and the evidence which has 
been led to support the prosecution story. 
Ram Sarup was brought back to his house 
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in Raghunathpur and from there he was 
taken ds mentioned aboveto the Khutar 
Police Station, where the first information 
report was made by Hemraj. In the first 
information report the story which we 
have given above was related and the 
name of the driver” of the addha was 
given as Behari, a tenant of Majhgawan. 
The names of the other three persons 
who had been travelling in this addha were 
not mentioned. One other point worth 
mentioning is that the persons who 
attacked Ram Sarup were said to have 
been armed with spears and _ lathis, 
although no injury caused by a spear was 
proved.on Ram Sarup’s body. 

A ‘very curious feature of this case has 
next to be considered. Hemraj having 
gohe with Ram Sarup to Policé Station 
Khutar, P. W. No. 6 Chunni Ohaukidar 
of. Piparia Kaptan went to Police Station 
Mohamdi and made -a first information 
report: of this incident, which is on the 
record as Ex. 2. Chunni déposed that he 
received the information of this attack on 
Ram Sarup from Jagannath and was told 
that Ram Sarup had been beatén in Ban- 
yon-ka-Bagh. He went there and saw blood 
on: the ground and he went on to Ram 
Sarup’s house in Raghunathpur. Ram 
Sarup was lying wounded and when he 
called him he. only opened his eyes and 
did not speak. Chunni says he asked Sheo 
Dayal to take Ram Sarup to Mohamdi but 
Sheo Dayal said that he intended to take 
him to -Police Station- Khutar. Chunni 
accordingly, as it was his duty to do, went 
to Police Station Mcohamdi to report the 
incident and this he did at 8 p, m. In 
this: reporb he gives the names of the 
assailants. as Zahid Khan, Obhutai Khan, 
Paragu atd Nokehy Brahman, that is to 
say, we get the name of Nokhey Brahman 
instead of the name of Ram Dayal but 
the suggestion for the prosecution is that 
Nokhey’s name was substituted by the 
Mohamdi- Poliçe for that of Ram Dayale 
because Ram Dayal's father Sadho Ram 
had given evidence in support of the 
prosecution in the case unders. 110;- and 
the fact that Ram Sarup was lying un- 
conscious was similarly omitted: and the 
report was. recorded’ as one under s. 323 
of the Indian Penal Code, although’ thé 
fYeport contained a statement that the 
skull had- been: fractured at two- places: 
Actually the wording of this statement is 
that: Khopri dot tir phoot gat hai; which 


two contused wounds on the head. The 
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report gives the time of the occurrence cer-. 
rectly asa little before noon and recites as ` 
witnesses Jagannath Brahman and Hemraj, 
Barhai, and the rest of the story is told ` 
in much the same way as it is in the report: 
miade at Police Station Khutar; for ine» 
stance, it is mentioned that the four as-- 
sailants jumped down from a tree, aud it: 
is further stated that Ram Sarup had gone 

td Police Station Khutar to make a report. : 
On the other hand, there is no mention of? 
Behari’s cart aud its occupants and those 

persons are not mentioned in the list of: 
witnesses. | l 

This report, although it is not in evidence 

as a first information report, is valuable: . 
Chunni has admitted that he had no 

personal knowledge of the enmities, men- 

tioned in it but the report does afford some; 
support to the statement of Sheo Dayal 

because it mentions that in Sawan Ram. 
Sarup’ Ahir had beaten Zahid Khan. It; 
also mentions a quarrel between Ram: 
Sarip brother and Paragu about taking: 
cattle ‘to the pound. It is a curious feature | 
of the prosecution evidence of the present 

case that there is an attempt to suggest, 
that there is something suspicious about: 
Chunni going to maké this report. Chunni. 
had given the source of his information.as- 
Jagannath and Sheo Dayal. Sheo Dayal 

said that he did not see Chunni Chaukidar- 
in the village before he went to Police: 
Station Khutar while Jagannath. similarly 

denied having ever met Ohunni Chaukidar. 
and told him anything about the oscur+ 
rence, -We are clearly of-opinion that there: 
is no good réason for suspicion in regard: 
to the circumstances in which Chunni made 

his report. Ohunni went fo the Police 
Station in thé ordinary course of his datieg 
to make a report of an incident which had, 
taken place in his circle. Considering the, 

nature of the report, we do not find any; 

adequate reason for supposing that “the 

Police of Mohimadi Police Station would 
have substituted the name of an unknown, 

person for the namie of the accused Ram 

Dayal, and we are supported in this yiew, 
by certain points of suspicion in regard-to 

tlie proséecutitn case. Itis clear that there 

was no good reason for Chunni to omit a 
mention of thé corning on the scene of the 
addha driven’ by Behari, who , wab 
acconipanied’ by Pullu, Ohhutkai and Babu 
Ram. The story told by the prosecution 
in regard to this cart and its occupants 
arriving on the scéne and witnessing what 
took place does not carry conviction, Tha 
medical evidence shows that Ram. Sarup 
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kad on him two contused wounds on the 
head and !2 contusions on the body. All 
these contusions were on the back and 
they are clearly the result of lathi blows 
as they vary in length from three inches 
to 43 inches and in width from # to an 
inch. It is clear that Ram Sarup was 
knocked down by two blows on the head, 
one of which resulted in a fracture of the 
skull and was then belaboured as he was ly- 
ingon the ground. None of the blows given 
to him after he fell down was, however, 
Sufficient to cause any fracture or serious 
injury atall. The whole beating of Ram 
Sarup could not have taken more than a 
minute or two, The attack on Ram Sarup 
had begun when the addha was first seen 
250 or 300 paces away and yet it is sup- 
posed to be still going on up tothe time 
when addha stopped 10 or 15 paces away 
and. three of its occupants jumped down 
and ran to rescue Ram Sarup. Then again, 
we find that after the assailants had run 
away and ib was necessary to take the 
` injured man back to his house at Raghu- 
nathpur the occupants of this addha in- 
cluding the driver Behari took no further 
interest whatsoever but at once drove off 
leaving Hemraj to attempt to carry Ram 
Sarup back to his house. Now an examina- 
tion of the evidence of Behari, Pullu and 
Obhutkai shows that Behari, who it may 
be noted is a resident of Bhabhuti Lal 
and Gopal Ram's village Majhgawan, was 
not in a particular hurry to get anywhere 
with his a@ddha and is very much of a 
chance witness as also is Pullu, while 
Chhutkai and Babu Ram had been picked 
up quite casually by Behari not very far 
away from the scene of the occurrence, There 
does not seem to be any good reason why 
these: persons should not have offered to 
carry Ram Sarup to his house on the addha. 
Then again, Behari is said to be a sub- 
tenent. of Bhabhuti and even if the evi- 
dence on that point is not convincing he 
is atany rate a resident of Bhabhuti Lal's 
village. Pallu isealso a resident of Ma- 
- Jhagawan and there is a curious discrepancy 
between the evidence of Behari and Pullu, 
each of them claiming to have been driv- 
ing the cart at the time of the occurence. 
Chhutkai is a resident of Karonda, a village 
which adjoins Majhgawan, and his presence 
at .the scene of the occurrence was a 
matter of complete chance, as he was on 
his way back tò Karonda from a village 
12 miles away. This witness is one of that 
curious type of witnesses, who having 
witnessed a brutal assault on some one 
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claims to have remained completely silent 
on the subject after his return to his 
home. The fourth occupant of the cari, 
curiously enough has disappeared but he 
also is admitted to have been a temporary 
resident of Majhgawan. , ` Ea 

There is another curious feature about 
the story ofthe cart. Ifas a fact thig cart 
and its occupants did come on the scene, 
then we should have expected to find the 
names of all the occupants of the cart 
mentioned in Hemraj’s report. Instead of 
we find the name of Behari only which 
suggests that the person making the report 
was retaining a free hand asto whom he 
should put in as witnesses to support 
Behari. In this connection the evidence of- 
Hemraj ig most suggestive. Hemraj de- 
posed in cross-examination that he knew 
all these occupants of the cart before and 
said that he did not give the names of 
the other occupants of the cart because the 
head muharrir did not ask him for them. 
He said that on the very next day, i e, 
May 22, 1938, he gave those names to the 
Sub-Inspector. Further on he was faced 
with the fact that in his statement to the 
Sub- Inspector he had said that Behari cams 
with a cari in which were sitting three 
men whose names he did not know. He 
then produced the story that he had 
learned the names of the persons two days 
later from Behari and this again he. cor- 
rected by saying that he learned these 
names from Behari two days after he had 
been questioned by the circle Inspector, . 
In our opinion the cumulative effect of the 
omission of any mention of this cart in the 
report made by Chunni, the omission of 
the names of the other persons in it in the 
first information report made by Hemraj 
and the other suspicious points to which 
we have drawn attention, make it ineyite 
able that the evidence of Behari, Pullu 
and Ohhutkai should be discarded entirely. 

It is obvious that the discarding of 


the evidence of these witnesses very 
seriously affects the cass against the 
appellant Ram Dayal. Had it been 


possible to rely on these witnesses, it 
might have been possible to disregard 
the discrepancy between the report made 
by Hemraj and the report made by Chunni 
Chaukidar which contains the story told to 
him immediately after the occurence by 
one of the eyewitnesses Jagannath. 
Jagannath in his evidence not only denied 
meeting Chunni and giving him any infor- 
mation but he said that he had never made 
any statement about meeting Chunni to 
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the investigating officer. Jagannath was 
accordingly faced with a copy of his 
Statement to the SubeInspectcr and he denied 
having ever made the statement recorded 
by that officer in which he said he saw 
Chunni Chaukidar athis door and at 
Chunni’s enquiry told him that Ram Sarup 
had been beaten by four persons, but the 
chaukidar did not enquire the names of 
the four persons, nor did he mention their 
names as he was feeling distressed by the 
hot weather. The Sub-Inspector was in 
due course called to prove that this state- 
ment had been made by Jagannath. It 
was doubtless for these reasons that the 
Mohamdi Police did not ultimately pro- 
secute Ram Dayal for participation in this 
occurrence and that it became necessary 
for Sheo Dayal to file a complaint against 
Ram Dayal in the Magistrate's Oourt. 

. There is another point about the case 
against Ram Dayal which is very sug- 
gestive. Hemraj was examined by the 
Police on May 25, and he then made a 
statement which was recorded by the 
Police and was put to him in cross-examina- 
tion. In this statement Hemraj stated :— 

“I do not know Sadho Ram and Ram Dayal 
either. I saw four men in the occurrence, Zahid 
Khan, Chhutai Khan and Paragi were known to me 
and the fourth man was not known to me. I do 
not know Nokhey Lal. The fourth man was of 
sallow complexion, round face, thick built, average 
stature, age about 30 years. When I was about to 
ge to make the report, Bhabhuti Lal of Majhgawan 
and Gopal Ram of Piparia told me that the fourth 
man was Ram Dayal, son of Sadho Ram. As they 


mentioned Ram Dayal's name, I got his name recorded 
in the report.” 


It was open to Hemraj when faced with 
this statement to deny having made it and 
to convey the suggestion that this was part 
of the trickery of the Mohamdi Police in- 
tended to gave Sadho Ram's son Ram Dayal 
from prosecution. Instead of doing this 
Hemraj deposed that he made this state- 
ment to the Sub-Inspector because the 
Sub-Inspector forced him to make it by 
beating and abusing him. There is of 
course no need“ whatsoever to beat and 
abuse anybody with the object of getting 
him to make a particular statement in an 
investigation. If a Sub-Inspector desires 
to do so, he can always record a witness 
as having made a slatement whether he 
has made it or not and it serves no pur- 
pese to beat a witness-in order to get him 
to make a particular statement from which 
he will in due course reside, 


Taking the whole of the facts to which 
"we have referred above, we are in no way 
_batiefied that the evidence to establish the 
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participation of Ram Dayal in the beating 
of Ram Sarup is reliable, and we accord- 
ingly allow his appeal,. set aside his con- 
viction and sentence and direct that he be 
released without delay.’ ine 

The case against Zahid Khan and Chhutal 
Khan rests on -a different footing. Even 
discarding the evidence of Behari, Pullu 
ind Obhutkai, we still have it that these 
two appellants were named in the first in- 
formation report made by Hemraj and the 
report made by Chunni. The report of 
Chunni may not be evidence as a first. 
information report but the evidence- of 
Chunni clearly indicates that these presons 
were named with the absconding offender 
Paragi from the very beginning. It is 
true that Jagannath can be construed to 
have a fairly direct personal hostility to 
Zahid Khan because Zahid Khan’s uncle 
Zafar Ali Khan had given evidence against 
him in the case under s. 110 and it is 
true that Jagannath tries to give himself 
as small a part as possible in everything 
which happened immediately after the 
occurrence. It was suggested that Jagan- 
nath denied going to Ram Sarup’s house 
but in fact Jagannath admitted that he 
went to Raghunathpur to fetch a cart and 
Ram Sarup was put on that cart and 
taken to his house. He merely said that 
be did not go with the cart to Ram 
Sarup’s house but went back to his own 
house at Piparia Kap‘an. This ıs not 
really in contradiction with the statement 
of Sheo Dayal, who deposed that he came 
to know of the incident from Jagannath 
who came to his house shouting that Ram 
Sarup had been beaten in the grove where- 
upon he went with a cart to the grove 
and brought Ram Sarup home on it, 
There does not seem to be any adequate 
reason for doubting that Hemraj and 
Jugannath were actually present at the’ 
scene of the occurrence and witnessed the. 
attack at Rum Sarup. The mere fact that 


e Bhabhuti Lal and Gopal Ram sre said by 


the Chaukidar Nokhey who was called as 
a defence witness, to have been present 
at Ram Sarup’s house, does not show that 
the story teld by Hemraj and Jagannath 
about the actual occurrence is untrue, 
though it may well account for the put- 
ting in cf the name of Ram Dayal. This 
same witness Nokhey deposed that Bha- 
bhuti Lal and Gopal Ram accompanied 
Hemraj, Sheo Dayal and*Ram Sarup to 
Khutar but they did not actually go into 
the thana. It is difficult to say, however 
that Nokhey should be disbelieved and 
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held to be hostile to the prosecution when 
we find him saying in cruss-examination 
that he was told “by Hemraj that Ram 
Sarup had been beaten by Zahid, Chhutai 
Khan Rim Dayal and Paragi. But again 
it is doubtful. whether much value can be 
given to this since there is nothing to show 
‘whether this statement was made before 
or after the making of the first information 
report in. which those four persons had been 
named. 

_ Reliance was placed for the appellants on 
the statement of Zakir Hussain, second 
officer of Police Station Mohamdi that he 
had seen Hemraj sitting in company with 
Gopal Ram, Bhabhuti Lal and Jagannath. 
onthe day on which he was examined as 
a witness in the Committing Magistrate's 
Court, that not being a day on which there 
was any hearing in the case under s. 110, 
but we do not think that it can be eaid 
that this evidence indicates that the state- 
ment of Hemraj as a witness in the pre- 
sent case is not to be relied upon. That 
statement has been made by him from the 
very beginning and the presence of the other 
persons does not indicate anything more than 
that they were interested in the prosecution 
of Zahid Khan and others, who were 
connected with the persons who had given 
evidence against them under s. 110. Itis 
of course true that Hemraj admits that 
he had gone to the house of Bhabhuti 
Lal in Majghawan on the day in question 
to work for him and was on his way back 
from there at the time of the occurrence, 
and it is further to be remembered that 
he admitted to the Police that he got the 
name of Ram Dayal from Bhabhuti Lai 
and Gopal Ram as mentioned above, but 
these facts do not really throw serious 
doubt on his evidence, in the circumstances 
above-mentioned. In the case of the appel- 
lant Chhutai Khan there has been no sugges- 
tion of any hostility on the part of the 
prosecution witnesses or persons said to be 


connected with them and the only basise 


for making any such suggesticn is the 
admission of Chunni Chaukidar that Obhutai 
Khan is a friend of Zahid Khan, appellant. 
On a full consideration of the whole of the 
evidence in this case we find no sufficient 
reasons for doubting the truth of the pro- 
esecation story that Zahid Khan and Chhutai 
Khan did take part in the attack on the 
‘deceased Ram Sarap. 

` It remains*to consider whether these 
two appellants have been rightly convicted 
‘of ‘an offence under s. 302 of ‘the Indian 
.Penal.Oode, and if not, of what offence 
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they are guilty? We have already drawn - 
attention to the injuries inflictéd on the - 
deceased. His death was undoubtedly due - 


to a single lathi blow oa the top of the 
head which caused a linear: fracture of 
the frontal bone along the fronto-parital 
suture continuing on both sides to the 
temporal bones which were also fractured. 
The base of the skull was also injured, 
there being a fracture of the right middle 
fossa, one inch long and of the left middle 
fossa 24", in length. Death was due to 
the fracture of the skull with compression 
of brain haemorrhage and shock therefrom. 
We are of opinion that in a case of this 
kind where death has been caused by a 
single blow with a lathi, and the other 
injuries found on the body of the deceased 
do not indicate a determination to beat 
the deceased to death such as is indicated 
in many cases, it is not possible to hold 
that death was caused by doing an act 
with the intention of causing death or 
with the intention of causing such bodily 
injury as is likely to cause death, but it 
may be held that death was caused by the 
doing of an act with the knowledge that 
by such act the person who did it was 
likely to cause death (vide s. 299, Indian 
Penal Code). In such a case the act of 
the striker can similarly only be brought 
within the provisions of clause fourthly in 
s. 300 which clause is based not upon 
intention but upon knowledge. We, how- 
ever, hesitate to apply that clause to the 
facts of.the present case and would 
therefore have held that the act of the 
actual striker fell within the purview of 
the second part of s. 304 of the Indian 
Penal Code. Where, however, the injury 
has been caused by one of several persons 
and it cannot be said by which of those 
persons it has been caused, the persons 
concerned can all of them only be cone 
victed by the application either of the 
abetment sections or by the application of 
s. 34. It does not appear to us to be 
easy to apply the abetment sections in a 
case of this kind (vide the wording of 
s. 107 of the Indian Penal Code) We 
have, therefore, to fall back on the proe 
visions of s. 34, which provides that when 
a criminal act is done by several persons, 
in furtherance of the common intention 
of all, each of such persons is liable for 
that act in the same manner as if it were 
done by him alone. In interpreting s.34 
we have to remember that it has been 
held that the essential question in such 
Gases is what was the common intention 
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committed. It is not difficult to infer 
from the facts proved in the present case 
that the common intention was to cause 
hurt, which might extend to causing 
grievous hurt, to the deceased Ram Sarup. 
All the persons, who tock part in the 
beating of Ram Sarup would therefcre be 
liable to conviction under s. 325 read with 
s. 34 of the Indian Penal Code. But in 
a: case where the offence would be other- 
wise construed as one under s. 801 by 
the application of the third clause of s. 299 
the difficulty arises that in such a case the 
person who has done the act falls within 
the scope of that section not by reason 
Gf. intention but by reason of knowledge. 
In consequence, it is for practical purposes 
impossible to convict persons under s. 304 
read with s. 34 if the case is one which 
falls within the knowledge Clause of s. 299, 
and the same is true of a case under 
s: 302 falling within the clause fourthly 
of s. 300. In the present case we are of 
opinion first that the case is not really a case 
under s. 302 at all and that even if it could 
have been established who the person was 
who inflicted the fatal blow, the case would 
more properly fallen under the second part 
of s. 304 and not under s. 302 of the Indian 
Penal Code. Weare further of opinion that 
where itis not known which of the 
ersons concerned actually struck the fatal 
blow, it is not possible by the application 
of s. 34 to convict any of the persons 
taking part of an offence under the second 
part of s. 304 of the Indian Pena] Code, 
and the appropriate section in view cf the 
wording of s. 34 is s. 825 of the Indian 
Penal Code. 
. We accofdingly allow this appeal to this 
extent that we alter the conviction from 
one under s. 302 of the Indian Penal Code 
to one under s.325 read with s. 34 of the 
Indian Penal Ocde. Bearing in mind the 
fact that the persons who knccked down 
and beat and caused the death of Ram 
Barup clearly lay in wait for him, we 
ink that a sentence of five years’ rigorous 
imprisonment will be proper and we 
entence the appellants Zahid Khan and 
Obhutai Khan accordingly. 


$. Appeal allowed. 
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0. V. VYTHIANATHA IYER—APPELLANT 
l versus aa 
O, V. VARADARAJA IYER AND orugrs— 
RESPONDENTS i 

Hindu Law -Joint family —Family property— 
Mere existence of family nucleus, whether raises 
presumption that subsequently acquired property of 
member is joint family property—Burden of proving 
that property was separate, when shifts on member -. 
alleging it tobe so—No presumption tn favour of 
blending. P 

No presumption can be raised from the mere 
existence of nuclues of ancestral property, that the 
properties acquired subsequently by a member of a 
joint Hindu family are joint family properties and, 
therefore, the burden of proving that the properties 
are separate properties does not shift- on the person 
who alleges itto beso. To shift this burden on ` 
him, it shall have to be proved that the ancestral 
property was such that by taking into considera- 
tion the surrounding circumstances the subsequent- 
ly acquired properties could have been acquired 
by its means. The presumption, is against blend- 
ing and it is only natural for a person to keep hig 
self-acquired property separate from the joint family 
property meeting the expenses of the joint family 
from the joint family property. The mere failure, 
therefore, of a member to keep separate accounts 
of his earning will not raise a presumption in favour 
of blending. i 

[Case-law digcussed.] 


O. A. against the decree of the Sub- 
Judge, South Malabar at Palghat, in O. S. 
No. 50 of 1928. 


Messrs. T. M. Krishnaswamy Iyer and 
P. S. Ramachandra Iyer, for the Appellant. 
Mr. P. S. Narayanaswamy Iyer, fcr the 


Respondents. 


Madhavan Nair, J.—One Varadaraja 
Iyer died on February 7, 1925, leaving moy- 
able and immovable properties worth about 
Rs. 20,000. Defendant-appellant No. 1 is 
his son, and the plaintiff isthe son of de- 
fendant No. 1. Varadaraja Iyer executed 
two wills, Ex. LXin 1912.and Ex. B in 
1922, By the second will he ‘revoked the 
first one. Under the first will his properties, 
described as his self-acquigitions and addi- 
tions therefrom, were given to defendant 
No. 1. Under the second, a life-interest in 
half the estate was given to defendant No. 1 
while the bulk of his estate was bequeathed 
to the plaintiff. The suit out of which this 
appeal arises was instituted by the plaint~ 
iff to declare that the plaintif and defend- 
ant are entitled to a life-interest in two 
equal shares over the suit properties with a 
remainder over to the plaintiff and his sons, 
to call upon defendant No. 1 to render a 
full account of the entire estate left by the 
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testator and in exclusive possession of de- 
fendant No. 1 and pass a genera! administra- 
tion decree against him. These declarations 
are asked for on the basis of the second 
will which dealt with the suit properties as 
the self-acquired properties of Varadaraja 
Iyer. The. plaintiff has also an alternative 
claim. He stated that if the will is not 
valid; he may be given his half-share of 
tne properties free from incumbrances and 
with mesne profits. Defendant No. 1 attack- 
-éd the validity of the second will. He stated 
‘that the will is not valid, that the pro- 
perties are joint family properties and not 


his self-acquisitions, that Varadaraja fyer 


had no right to make the will, that he is 
not ‘Hable ‘to render accounts, that he has 
spent large.sums on litigation and that he 
has no objection to a partition. Defendant 
‘No. 2 is the mother -of defendant No. 1. She 
4s a legatee under the will. Defendant No. 3 
‘1s the daughter of defendant No. 1. She ig 
‘also a legatee, and defendants Nos. 4 and 
6 are tenants in possession. 

: The main question for decision is whe- 
“her the second will is valid, and this, in its 
turn, depends on the question whether the 
plaint properties are tne self-acquisitions of 
‘the deceased Varadaraja Iyer or are to 
‘be treated as joint family properties over 
‘which he had no disposing power. The 
case of defendant-appellant No. 1 is that all 
‘the properties standing in the name of 
Varadaraja Iyer were acquired by him with 
‘@ nucleus of family funds, that his “earn- 
‘ings were freely thrown in the common stock 
‘and they all became by mingling with other 
joint family funds part and parcel of the 
‘Joint family properties;” or in other words, 
that the suit properties were acquired by 
a blending of his own earnings and the 
“amount which he got as ancestral property. 
“The case of the plaintiff is that the pro- 
‘perties are the self-acquisitions of Varada- 
Taja Iyer and that no portion which he 
got from his family was utilized by him 


‘in acquiring them. The question is which» 


view is the right ene. 

~ The learned Subordinate Judge on a 
careful consideration of the circumstances 
‘came to the conclusion that it cannot be 
‘sald that the properties acquired by Vara- 
daraja Iyer are joint family properties, that 
“though there was a nuclens of ancestral 
“Property, if was not proved that (the pro- 
‘perties which he required can be traced to 
“the nucleus and that there is nothing in 
the evidence to show that Varadaraja Iyer 
blended his private earnings with the 
‘ancestral property which came into his 
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possession. In the circumstances he held 
that the suit properties were the self-acquir- 
ed properties of Varadarajalyer and on that 
basis gave the plaintiff the main declaration 
asked for by him. Itis not necessary for 
the purposes of this appeal to refer in detail 
to the various other subsidiary reliefs as 
the findings on then were not seriously 
attacked before us. We may also state that 
defendant No. 1 challenged thea; willon the 
ground that it was obtained by fraud and 
uvdue influence exercised by the plaintiff 
on Varadaraja Iyer, but the Subordinate 
Judge held that this plea was not made out 
and it has not been pressed before us in 
appeal. Another plea raised by defendant 
No 1, that the streedhanam fundscf his 
mother were also used in the acquisition of 
the properties, was negatived by the Sub- 
ordinate Judge as there was not any 
evidence to support the allegation that ghe 
had any streedhanam funds, and this also 
has not been pressed before us. 

The main argument urged in appeal is 
that a nucleus of joiat family property came 
intothe hands of Varadaraja Iyer, that he 
did not keep separate accounts of the in- 
come he derived from the family properties 
and his own private income, that once a 
nucleus has been proved, the presumption 
of law is that all the properties standing 
in the name of Varadaraja Iyer are joint 
family properties, that if the plaintiff claim- 
ed these as separate properties, the burden 
of proving the same was on him and that 
the lower Court went wrong in the circum- 
stances disclosed in the case in thinking 
that the burden of proof lay cn the defend- 
ant and not onthe plaintiff. It may be 
stated here that the judgment makes it 
clear that in the opinion of the Subordinate 
Judge, in the circumstances of the case 
the initial burden of proving that the pro- 
perties are not the self-acquired properties 
of Varadaraja Iyer lay on the defendant. 
It is argued that there is no such foundation 
for any such presumption. | 

The evidence in the case lies within a 
brief compass. We will first refer to the 
nucleus of ancestral property that came 
into the hands of Varadaraja Iyer. Varada- 
raja Iyer had an elder brother named 
Venkateswara Pattar. They were members 
of an undivided Hindu Brahmin family 
governed by the Mitakshara Law. Varada- 
raja lyer was born in 1843. He was in 
Government service for about 12 or 15 years. 
He himself stated in a deposition given by 
him in O. S. No. 64 of 1892, Ex. 12, that he 
was in the employ of the Goyernment for 
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about 14 years. He worked as an Overseer 
-from 18,0 to 1880: see Service Register 
Ex. 2. The evidence does not show when 
he left the Government service. He was 
drawing asalary of Rs. 60 per month. In 
1875 Varadaraja lyer and his brother 
effected a partition. A sum of Rs. 400 due 
from one Vellaya Mootham, was given to 
Varadaraja Iyer. He was allowed to appro- 
priate a further sum of Rs. 300 belonging 
to the family which wasinhishands. He 
was also paid some cash. On the whole 
the total amount that came into the hands 
of Varadaraja Iyer under the partition was 
Rs 2,630, A portion of the house had been 
set apart tc the mother of the parties accord- 
ing to the partition deed and it recited 
-that after her death Varadaraja Iyer should 
be given a sum of Rs. 500 for his share 
of the house. This sum of Rs. 500 also 
came intothe hands of Varadaraja Iyer 
- after the death of his mother but long after 
the acquisition of the suit properties. Thus 
it will be seen that atthe material period 
the nucleus of ancestral property which 
Varadaraja Iyer had in his hands was a 
- bare sum of Rs. 2,630 and nothing more. It 
may be mentioned here that the original 
family house which went to the share of 
Varadaraja lyer’s elder brother Venkate- 
swara Pattar who died issueless came into 
the possession of Varadaraja Iyer as rever- 
sioner after the death of his widow. 

We will now briefly refer to the proper- 
ties which were acquired by Varadaraja 
‘Tyer and how he acquired them. The parti- 
tion, as already stated. was in 1875. On 
June 7, 1877, Varadaraja Iyer advanced 
Rs. 2,000 to one Raman Nair under a 
simple mortgage bond Ex. 4. The bond 
-was Satisfied as may be seen from an en- 
dorsement* on it. This bond was secured 
from Raman Nair’s nephew by defendant 
No.1, Heeays the money got ander the 
partition was invested by his father under 
. Ex. 4, Beyond the fact that a sum of Rs. 2,000 


was given to Raman Nair, there is noe 


evidence to show what became of the money 
It is not clear from the evidense who made’ 
.the endorsement or when it was made. 
There is no evidence to show whether any 
portion of this money was utilized by 
Varadaraja Iyer in buying the properties 
which will be referred to presently. If 
Varadaraja Iyer had no personal income 
or if the private properties were acquired 
more or less at the time when this money 
was got back, it may be said that the 
nucleus of’ ancestral property was used in 
- the acquisition of scme portion of the suit 


VYTHIANATHA IYER V. VARADARAJA IYER (MADR,) 


17910 


properties. As will be seen presently, „the 
suit properties were acquired from time to 
time during various years, and the con- 
nection between the nucleus of ancestral 
property andthe new properties acquired 
has not been, nor can it be established by 
the evidence in the case.On June 11, 1879, 
Varadaraja Iyer advanced Rs. 1,500 to one 
Puthiyedath Mana Narayana Nembudri: 
see Ex. 5. On March 24, 1881, he increased 
thissum to Rs. 4,500. On November 17, 
188], he paid another Rs. 500. A sum of 
Rs. 2,570 more was paid in cash and the. 
jenm properties belonging to the Mana 
were sold to Varadaraja Iyer under the 
jenm deed deted 1884, Ex. 10. Thus 
between the years 1879 to 1884, 
Varadaraja Iyer acquired jenm property 
worth Rs. 9,000. This is one of the proper- 
ties dealt with under the will. Next year, 
on October 30, 1885, Varadaraja Iyer 
bought a house for Rs. 2,000. This was 
afterwards sold and with the sale proceeds a 
kanom property known as Pallateri Nilom 
was acquired. In 1395, Varadaraja Iyer 
purchased another kanom property known 
as Vayyatkankannu estate for Rs. 2,750, 
Out of this, a sum of Rs. 1,500 was 
advanced before 1885. Both these kanom 
properties were redeemed and the moneys 
are now lying in Court. Before 1892 
Varadaraja Iyer owned a shop in the 
buzar of Palghat, and he had advanced a 
sum of Rs. 4,000 to one Kandappa 
Tharakan. His own deposition already 
referred to shows that in 1892 he was 
worth about 20,000. The properties dealt 
with by Varadaraja Iyer as his self-acqusi- 
tions in his will consisted of what has been 
enumerated above, these being: (1) the 
jenm property bought for Rs. 9,000 from 
Puthiyedath Mana, (2) Pythankaunu kanom 
property, 13) Pallatheri kanom pro- 
perty, and (4) the house which he got 
on the death of his brother's wife, and 
also some movables and ‘cash. The 
question is whether the properti s acquired 
by him can be treated as his self- 
acquisitions or whether they should be 
treated as family prop2rties. 

Now, the position is this: It is clear that 
Varadaraja Iyer had a nucleus of ancestral 
property of Rs. 2,630. He was in the 
employ of the -Government for about 16 
years drawing asalary of Rs. 60 a month. 
He acquired the properties already referred 
to in the course of a fety years. There 
is no evidence that any portion of the an- 
cestral money which he had with him went 
towards the purchase of any.of these 
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properties Admittedly Varadarafa Iyer 
did not keep any separate accounts of the 
income from the ancestral property or of 
his own private income. The appellant 
says that according to the decisions it 
must be held that the presumption is that 
Varadaraja Iyer combined his private 
earnings and the ancestral property which 
he got, and blended the income arising 
from both and that he purchased the 
properties with the same. If this position 
is true, the defendant can rely on this 
presumption and the burden of proving 
thatthe properties were acquired with the 
private earnings will be on the plaintiff. 
The Subordinate Judge held that there 
is no presumption in favour of blending 
‘of the two properties; that it should be 
held that the ancestral property was used 
for the maintenance of the family and 
for other family expenses and that the 
private earnings went towards the purchase 
of the property which must, therefore, be 
treated as self-acquisitions of the testator, 
First, we will deal with the presumption 
of law arising in the above circumstances. 
A large number of decisions of this 
Court as well as of other Oourts including 
a few of the Privy Council were brought 
to our notice in this connection. The 
decisions relied on in support of the lower 
Court's position are these: In Narayana 
Rao v. Asseshamma (1); it was held by 
Wallis and Seshagiri Iyer, JJ. as follows: 
. “Under the Hindu Law mere living together of 
the members of a family will not make them joint 
owners of properties acquired by each individual 
member. There must have been a nucleus of ances- 
tral property which was utilized for the purpose of 
making the subsequent acquisitions or the members 
must have thrown their joint earnings into the 


hotchpot with the intention of giving up their indi- 
vidual rights in them.” 


Then the learned Judges quoted the 
following two observations of Coamier, J. in 
Ram Kishen Das v. Tanda Mal (2). 


“1, There is no presumption that property found in 
the possession of any one member is joint family 


property unless it is shown thatthe family as such 4 


possessed at least some property. 

2. It is only when g person alleging that the pro- 
perty is ancestral property proves that there waa a 
nucleus of ancestral property by means of which 
other properby:might have been acquired, it isfor the 
party alleging self-acquisition to prove that it was 
acquired without any aid from the family estate ;” 
and stated that they agreed with these pro- 

epositions. The learned Judges alsoreferred 
tothe decisionin Dhuram Das Panday v. 
Shama Soondree (3). Both these decisions, 


0) 27 ML J 877; 26 Ind. Cas, 33A I R195 
Mad.496 


ad.426. 
: (2) 33 A 677; 10 Ind. Oas. 543; 8A L J 723. 
(3) 3MI A 229; 6 W R 43(P O} 
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Ram Kishen Das v. Tanda Mal (2), and 
Dhuram Das Panday Vv. Shama Soondree 
(3), were relied upon by the appellant's 
learned Counsel, and we will deal with them 
separately. Forthe present we will only 
observe that Narayana Raov. Asseshamma 
(1), is authority for the position that it is 
Only when a person alleging that the pro- 
perty is ancestral property proves that there 
wasanucleus by means of which other 
property may have been acquired, that the 
burden is shifted on to the party alleging 
self-acquisitions to prove that the property 
was acquired without any aid from the 
family estste. In Vadamalai v. Subramania 
(4), it was held by Spencer and Devadoss, 
JJ). that where a father who obtained on 
partition with his brothers lands valued at 
Rs. 200 and burdened with debts to the ex- 
tent of Rs. 500 subsequently acquired with 
his income as dubash property worth 


. Rs. 40,000, the nucleus was not sufficient to 


impress the subsequently acquired property 
with the character of joint family property. 
It was pointed out that the nucleus required 
for impressing a joint family character on the 
acquisitions of amember of the joint family 
must be of such value as could have reason- 
ably formed the basis of such subsequent 
acquisitions. In Kannammal V. Rama Thi- 
lakammal (5), Krishnan and Venkatasubba 
Rao, JJ. observed as follows : 

“While there is a presumption that a Hinda family 
is joint until the contrary is proved, there is no 
presumption that a Hindu family is possessed of 
property. The party alleging that the property 
held by any individual member of a joint family is 
joint family property must show that the family 
was possessed of some property with the aid of 
which the property in question cculd have been 
acquired. if this is shown, and only then, the onus 
shifts to the party alleging  self-acquisition to 
affirmatively make out that the property was 
acquired without any aid from the family estate.” 


In Sankaranarayana Mudaliar v. Tane 
garaina Mudaliar (6). Ananthakrishna 
Iyer, J. discussed most of the relevant cases 
bearing onthe question and pointed out as 
follows : 

“In some cases it is mentioned that mere posses- 
sionof joint family property by a joint Hindu 
family would raise a presumption of law that all 
the property inthe possession of a co-parcener is 
joint family property. I should like to observe that 
the above position would bestrictly correct only if 
the joint family property possessed by the joint 
Hindu faimly was such as would have enabled and 
ledto the acquisition of the other property. If 
having regard to the nature of the income from the 


(4) 16 L W 936; 71 Ind. Cas, 130; AI R1923 Mad, 
969: (1923) M W N 57. 

(5) A LR 1927 Mad, 88; 97 Ind, Oas, 632, 

(8) A IR 1930 Mad. 662; 126 3Ind* Oas. 609; 


Ind. 
Rul. (1930) Mad. 881. 
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admitted joint family property or otherwise the 
same could not have possibly helped in or led to 
the acquisition of subsequent property, then there 
is no presumption that the subsequent property is 
joint family property.’ 

In Satchidanandam v. Subbaraju (7), the 
question of onus in cases like the present 


was thus dealt with by Sundaram Chetty,J: 

“Where the question is whether an item of property 
in the name and inthe possession of a member of a 
joint family is his own self-acquisition or the family 
property there is the initial burden of proof on the 
party setting up that itis family property, to show 
the existance of ancestral or joint family nucleus by 
means of whichthe property in question may have 
been acquired, Where the existence of ancestral or 
joint family nucleus is proved and it is such as 
would reasonably be taken to have contributed to 
the acquisition in questionor the acquisition is 
ordinarily traceable to such nucleus, to some extent 
at least it would be presumed to be joint family 
property unless it is affirmatively shown by the 
other side that the source of the purchase money was 
altogether different, and quite independent of the 
family nucleus, or that such nucleus was incapable 
of contributing anything tothe purchase,’ 

In Ramiah v. Mahalakshmamma (8), the 
following observations were made by Ven- 


katasubba Rao and Pakenham Walsh, JJ. : 

“The plaintif puts hia case thus: Some proper- 
ties fell to the share of Subbiah atthe partition ; it 
must be, therefore, assumed that he purchased the 
items in question from the income of these properties. 
Tn other words the contention is that when it is 
shown that a Hindu father was possessed of some 
ancestral property all his subsequent acquisitions 
must be présumed to be joint family property; With 
this contention we cannot agree’. 

And the learned Judges referred to the 
cases we have already mentioned. Nara- 
yanaswami Mudaliar v. Ratnasabhapathy 
Mudaliar (9), Sandanam Pillai v, Somasun- 
daram Chettiar (10), and Kotikelapudi 
Venkataramayya v. Digavalli Seshamma 
11) are recent pronouncements by 
this Court on this question. ‘The facts 
of the first of these decisions are some- 
what like those of the present cass and 
the question of the burden of proof is 
discussed by Varadachariar and Horwill, JJ, 
at considerable length. In that case, one 
S was making avery substantial income 
from his profession as a native medical 
practitioner. At the partition between 9 
and his co-parceners he wbtained only 
certain immovable properties, the annual ine 


1930; M W N 1016. 
i s D W 30; 136 Ind. Cas. 205; Ind. Rul, (1932) 


ad. 269. 

(9) (19387) MW N 835; 176 Ind. Cas. 542; AI R 
1938 Mad. 136; (1937) 2M L J 906; 46 L W576; 11 

M99. . 


(10) (1937) 1 ML J 364; 169 Ind. Oas. 325; AIR 
1937 Mad, 436; (1937) M W N 57; 45 L W 246; 10 R 
M 3. 

(li) 45 L W 428; 170 Ind Oas. 107; AIR 1937, 
Mad 538; IL R°(1937) Mad. 1012; (1937) MW N 
3097 10 R M 133, 
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come from which was below Rs. 200. He had 
a large family to maintain and the main- 
tenance of the family alone must have cost 
a great deal more than the income derived 
from the ancestral propertties. His income 
from the profession must have contributed 
largely to the accumulation of wealth. -S 
Maintained no accounts. In these circum: 
stances it was held (1) that the onus lay 
upon the person who pleaded that what was 
at any particular moment the separate 
property of a member of a joint Hindu family 
had at some later stage ceased to be so, tó 
establish that it has been so dealt with as 
to bave lost its separate character; (2) that 
plaintiffs could not sueceeed upon the mere 
circumstances that S kept no accounts and 
that it was not known how hə dealt with the 
two sets of income; (3) that there was no 
reason to presume that S's separate earn- 
ings were spent on the maintenance of the 
joint family and that the income from the 
joint family went in whole or in part into 
the investments. There is no presumption. 
in favour of blending. The presumption, 
if any, can only be of fact to be drawn in 
the light of all the surrounding 
circumstances and in accordance with 
what ig described in s. 114, Evidence 
Act, as the common course of human 
conduct. In Sandaram Pillai v. Somasun- 
daram Chettier (10) Varadachariar, J. fol- 
lowed his previous decision in Kuppuswami 
Mudaliar v. Ranganatha Mudaliar (12) and 
the proposition was repeated that it is only 
after it is shown that the family was pos- 
sessed of some property with the aid of 
which the property in question could have 
been acquired, that the onus shifts to the 
party alleging self-acquisition to affirmati- 
vely make out that the property was 
acquired without any aid from the family 
estate. In Kotikelapudt Venkata- 
ramayya v. Digavalli Seshamma, (11) the 
same principle was once again asserted, 
In Kanshi Ram v. Shankar Das (13) 
jt was held that there is no presumption that 
the members of a joint Hindu family pos- 
sess their self-acquisitions aS joint 
co-parcenary property and that all acquisi- 
tions by members of a joint Hindu family 
ate prima facie partible andthe burden of 
proof lies on those who assert to the 
contrary. In Suraj Kumar v. Jayannath, 
(14) it was beld that there is no presumption 

(12) A IR 1937 Mad, 835; 176 Ind. Oas 9346 L W 


660; 11 R M 46, ‘ 
(3) A I R 1928 Lah. 397; 111 Ind. Cas, 598; 10 Lah 
LJ 93 


4) ‘ATR 1935 All 67; 152 Ind, Oas. 541; TR A 
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that a particular property is joint family 
property having been acquired with the 
aid of family funds. The question of 
presumption in -cases like the present is 
thus dealt with : 

“Where it is proved or admitted that a joint family 
possessed such nucleus as could lead to the acquisi- 
tion in question, it may be presumed that the later 
acquired property belongs to the joint family, having 
beéa acquired with the aid of the nucleus. 
Mere existence of a nucleus, however small 
OF insignificant, is not enough. It should be 
shown to be of such a character as could reasonably 
be expected to lead to the acquisition of the property 
alleged to be a part of the joint family property.” 

The learned Counsel for the appellant 
relied mainly on the decisions in Anandrao 
v. Vasantavao, (15) Ram Kishen Das Vs 
Tanda Mal (2) and Rajangam Ayyar v. 
Rajangam Ayyar (16) in support of his 
contention that when the existence of a 
nucleus of ancestral property is proved, all 
the subsequent acquistions must be presum- 


ed to be joint family property and that the. 


burden of proving that they were seli- 
acquired and not acquired with. the family 
funds lies on the person who makes such an 
assertion. On examination it will be found 
that these cases do not support him. In 
Anandrao v. Vasantarao (15)—the same 
case is reported as a foot-note in Anandrao 
v. Vasantarao (15)—the two salient feature 
were ‘that the family lived joint in one 
house and there was a nucleus of joint 
family property. The character of the 
Worli Property (that is the nucleus of the 
joint -property) was undisputed in _the 
Bombay Court. The following observations 
of. the Privy Council with respect to this 
property explain the nature of the decision: 

“The effect of the appellants in the present appeal 
has been to disparage the importance of the Worli 
property in comparison with the existing 
estate. Thid argument, however, is deprived of 
much of its forces by the fact that the comparison 
is with the enhanced value of the more recent 
acquisitions and their Lordships find sufficient evi- 
dénce that the Worli property was of substantial 
value, and when*it was sold, some of the proceeds 
were used in defraying the cost of re-building the 
new house in which the, joint family lived. This 
being so, a nucleus ewistsand the family is joint. 


The onus is, therefore, on the party setting upa case 
of separate estate.” 


The meaning of their Lordships’ state- 
ment is clear. The ancestral nucleus was 
of such substantial value that it may well 
have contributed tothe acquisition of the 
propefty in quéstion. As their Lordships 
say, as just stated, that some of the pro- 


® 
- (15) 17 M L J. 184; 34 M 262n, 
Al) 48 M 373; 69 Ind. Cas. 123; AJI R 1922 
266; 31 M LT 136; 4 U PLR (PO 85; 16 
615; 27 O W-N 561; 44 M L J 745;. 370 L 
gl ALJ 450; SIA 134P O} 
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ceeds of its sale was used in defraying the 
costs of re-building the new building in 
which the joint family lived. In such cir- 
cumstances, the burden of proving that the 
property is separate will be on the party’ 
setting it up according to the decisions 
noted above. It also appears in that case 
that the eviderice of the tenor of family life 
proved the use of all the property as joint 
family property. Ram Kishen Das v. Tanda- 
Mal (2), as already mentioned, is rerred to 
in Narayan Rao v. Asseshamma (1), and the 
two propositions laid down by Chamier, J. 
have been accepted by this Court. The 
second proposition amplifies the first and 
lays down the law which has been accepted- 
by this Court not only in Narayana Rao 
v. Asseshamma (|), but also in the sub- 
sequent decisions. In Dhuram Das Panday 
v. Shama Soondree (3), the passage relied 
on is, “It is allowed that this was a family’ 
wha lived in commensality, eating together. 
and possessing joint property.” As pointed 
out in Narayana: Rao v. Asseshamma (1). 
“The Judicial Committee laid down that under 
these circumstances the mere fact that purchases 


were made in the names of individual members of the 
family was not evidence of separdte ownership.” 


Evidently the joint property must have 
been substantial in value. Neither 
Ram Kishen Das v. Tanda Mal (2), nor 
Dhuram Das Panday v. Shama Soondree 
(3), in the opinion of the learned Judges, 
ran counter to the proposition which they 
laid down in that case, namely that it is 
only when there is ancestral property by 
means of which other property may have 
been acquired that the burden is shifted on 
the party alleging self acquisition to prove’ 
that the property was acquired without any 
aid from the family estate. The observa: 
tions of their Lordships of the Privy Couné 
cilin Rajangam Ayyar v. Rajangam Ayyar 
(16), at p. 381*, that 

“the learned Judges of the High Court were, how- 
ever, perfectly right in the view that the onus was 
on the defendant to establish thatthe properties he 


claimed as the self-acquired properties of his father 
Krishnier, bore that character,” ` l 


must be understood in the light of thë 
special facis of the case. Having regard to 
the principles laid down in the above deci‘ 
sions, the mere proof by the defendant that 
his father had with him ancéstral property 
of Rs. 2,630 will not by itself shift the bur 
den on to the plaintiff of proving that 
the subsequently acquired properties were 
acquired with his private earnings. The 
defendant to shift the burden on the plain: 
tiff will Lave also to prove that the ances“ 
tral property was such that by its means 
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his grandfather may have acquired the 
subsequently acquired properties. In the 
light of the decisions, the presumption is 
against blending. As pointed outin Ak 
kanna v. Venkayya 17), with respect to an 
income derived by a Hindu widow from her 
husband's estate, the reasonable presump- 
tion to make in respect of any person 
having income at his or her disposal is that 
he or she had the income at his or her 
absolute disposal unless there is evidence to 
the contrary. 

The question in the present case there- 
fore is, has the defendant succeeded in 
showing whether this sum of Rs. 2,630 could 
have contributed towards the purchase of 
the suit properties. The Subordinate Judge 
is emphatically of the opinion that the 
circumstances of the case show that after 
meeting all the expenses of the family, 
ordinary and extraordinary, nothing would 
have been left in the hands of Varadaraja 
Iyer to purchase the suit properties, and 
we agree with himin that view. The joint 
family of which Varadaraja Iyer was the 
head consisted of himself, his wife and his 
two children. His elder son died. early. 
The second child Ammu was born in 1870 
and was married in 1836 (see P. W. No. 3). 
The marriage expenses including the stree- 
dhanam and the making of jewels would 
undoubtedly have cost him some money, 
Varadaraja Iyer had also to perform the 
upanayanam of defendant No. 1 and also 
his marriage. It is easy to conceive. that 
large amounts must have been spent by him 
for the ordinary expenses of the family and 
also for the extraordinary expenses in con- 
nection -with the marriage, upanayanam, 
etc. It appears from the evidence that 
Varadaraja Iyer has spent a large amount 
for the education of defendant No.1 who 
appeared thrice forthe Matriculation exami- 
nation and failed, and he had to maintain 
him also. Assuming that the sum of Rs. 2,630 
would yield an interest of Rs. 260 a year, 
the learned Judge has shown in paras. 36 
and 37 of his judgment that there would 
hardly be any sum left in the hands of 
Varadaraja Iyer to buy the suit properties. 
After all, he had only a sum of Rs. 2,630 
and he had to meet the ordinary as well as 
the extraordinary expenses of the household 
from 1874 up tothe date of the execution 
of the will. It is a pertinent question Lo 
ask, why should we assume that this 
amount was not spent away in meeting 
these expenges and it was reserved for the 
acquisition of family properties, while the 
. (17) 25 M 351; 12 M L J 5, 
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monthly pay which he was getting was: 
utilized by him for the ordinary and extra- 
ordinary expenses of the family. The pre- 
sumption, as we have already stated, is: 
against blending and it is only natural for 
a person to keep his self-acquired property 
separate from the joint family property 
meeting the expenses of the joint family 
from the joint family property. The learned . 
Judge says: 
“If a calculation should be made of the amounts 
spent by himfor ordinary as well asthe extraordi- 
nary expenses incurred from 1874 up to the date of 
the execution of the will, it would be seen that these 
amounts far exceed this sum of Rs. 2,630 and a further 
sumof Rs. 500 which Varadaraja Iyer got from his 
brother after the death of his mother and the income 
that could be derived 
annually.” 


We accept this opinion having regard to 
the circumstances of this case. In both the 
wills it is stated that the properties are 
the self-acquired properties of Varadaraja 
Iyer. Defendant No. 1 was his only son 
and was living with him at the time of the 
first will. He was Lhen evidently very fond 
of him as he left the main bulk of the pro- 
perty to him. His subsequent conduct and 
his marriage with a Nair lady must evi-- 
dently have prejudiced him in his eyes and 
this obviously led to the revocation of the 
first will and the execution of the second one, 
The quarrels in the family to which a mass 
of evidence relates has very little bearing 
on the question we have to decide and it is 
not necessary to refer to that evidence. On 
the whole, having regard to the presump- 
tions of law and the evidencein the, case, 
we cannot say that the learned Judge's 
opinion—conclusion that the suit properties 
have not been proved to be joint family 
properties and that they must be held to be 
the self-acquired properties of Varadaraja 
Iyer—is not borne out by the evidence. 
The other findings of the learned Judge 
have not been seriously disputed before us. 
In the result, the appeal fails and is dismissed 
with costs. 

N.S, 


from this sum of Rs. 3,130. 
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LAHORE HIGH COURT 
Second Appeal No. 1156 of 1935 
March 15, 1937 
Skemp, J. 
BUR SINGH—DgrenpanT—APPELLANT ° 
versus 
SANTA SINGH AND OTAERS—PLAINTIEPS AND 
ANOTAER—DpeRNDANT—RESPON DENTS 
Civil Procedure Code (Act V of 1908), O. XLI, 
r. 27 (1) (b)—Test laid downin cl. (b), relates to 
state of mind of Appellate Court andis not an 
external one, 
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The test laid down in ol. (b) of O. XLI, r. 27, 
Oivi Procedure OUode, “if the Appellate, 
Oourt requires any document to be produced 
or any witaess to be examined to enable 
it to pronounce judgment,” is one relating 
to the state of mind of the Appellate Oourt and 
not an external standard. In other words, the test 
is not, whether any tribunal would be unable to 
pronounce any judgment without the production of 
the additional evidence in question, but, whether 
the mind of the appellate Judge is in sucha con- 
dition on the evidence on record that he requires 
any document to be produced or any witness to be 
examined to enable him to pronounce judgment, 
The object appears to. be to enable the appellate 
Judge to satisfy his owa mind when he enter- 
tains a doubt; the test proposed is, therefore, not 
an external one, viz, whether some other mind or 


an average mind would require additional evidence’ 


to be produced in order to pronounce some judgment 
or Other. Ambuja Ammal v. Appadurai Mudali (4) 
a KNDG Pillai v, Muthu Kumara Thevan (5), 
relied on. 


5. A. from the decree of the District 
Judge, Lyallpur, dated June 20, 1936. 
. Messrs. J. N. Aggarwal and Amar Singh, 
for the Appellant. 

Mr. Anant ikam Khosla, for tae Respon- 
dents. 


“ Judgment.—This second appeal has 
arisen from an alienation effected by a 
childiess proprietor, Wadhawa Singh 
adopted son of Jowand Singh, who had mort- 
gaged his property for Rs. 3,900. The Senior 
bub-Judge of oheiknupura found that the 
transfer was not for consideration and legal 
necessity. In fact he said that the debt 
appeard to be bogus; but he dismissed the 
Bult of the collaterais on tne ground that 
the land was not proved to be ancestral. 
In the circumstances he directed the 
parties to bear their own costs. On appeal 
the learned District Judge, without any 
application being made by the parties, 
directed the special ganungo to produce 
further excerpts from the revenue records, 
after consideration of which he fuund that 
‘the land was ancestral. He also found that 
‘the mortgage was binding on the rever- 
siovers to the extent ot Rs. 1,500 and decreed 
accordingly. He directed the parties to 
‘bear their own «costs torougnout “as the 
alienee has taken a good deal of advantage 
‘of the alenor.” ‘The alienee Bur Singh has 
appealed through Mr. Jagan Nath Aggar- 
‘wal. Tne main point is ihat the learned 
District Judge should not have taken ad- 
“ditional evidence, There are grounds for 
attacking the tinding as to consideration 
and necessity, but they were given up. 
Mr. J. N. Aggarwal relied upon the wording 
010. XLI, r. 27, Oivil Procedure Code, which 
rans: 
` “87 Q}. The parties to an appeal shall not be 
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entitled to produce additional evidence, whether oral 
or documentury, in the Appellate Qourt. But if: 
(a) the Uourt from whose decrees the appeal is 
preferred has refused to admit evidence which ought 
to have been admitted, or (6) the Appellate Court 
requires any d>cument to be produced or any witness 
to be examined to enable it to pronounce judgment, 
or for any other substantial cause, the Appellate 
Court may allow such evidence or document to be 
produced, or witness to be examine |, : 

(2) Wherever additional evidence is allowed to be 
produced by an Appellate Uourt, the Court shall 
record the reason for its admission.” 

Admittedly (a) has no application, but 
Mr. Jagan Nath urged that the learned 
District Judge did not comply with the 
expreaa provisions of O. XLI, r. 2/ (1) ib). 

la discussing the issue as to the ancestral 
character of the land, the trial Judge hau 
said : 

“The plaintiffs have entirely failed because one 
serious Omission has been committed by them... 
that the land in the line of Jiwan Singh has not been 
traced... ." 

‘fhe appeal was first heard by the Dis- 
trict Judge on May 4, 1936. He discussed 
the excerpts and said: ‘From these entries 
one could not come to any finding whether 
ali ¿this land was ancestral or not”; and 
after considering the history of the land and 
certain rulings at length he said : 

“In view of the cautious attitude prescribed by 
these later rulings, 1 will certainly give the parties 
an opportunity to bring up before me the extent of 
holdings by all the descendants of Sahib Singh in 
the year 1856, so that we might be able to Bes how 
far those holdings in this entire village were con- 
formable to ancestral shares.” 

Accordingly, at the next hearing on May 
20, 1936, he gave a brief order to the special 
qanungo to prepare a statement showing 
the respective areas owned by the three 
sons of Koer Singh in loo and by the 
descendants of Sanib Singh, On Jane 
10, 1936, having considered these new 
excerpts he came to the conclusion that the 
lund was ancestral, and he concluded the 
case at a furtner hearing on May 20, by 
a finding as to consideration and necessity, 
Mr. J. N. Aggarwal relies on Parsotim 
Thakur v. Lal Mohar, (1) U Kya v. U Nyo 
(2) and Kalika Dutt Mandar v. Tutsi 
Mandar, 37 Ind. Oas. 1U08 (3). In the trst 
case at p. 665* their Lordships of the Privy 
Council discussing r. 27 (1) (b) said: 

"Lb is only where the Appellate Oourt ‘requires’ it 
(e. ê. finds 15 needful) that additional evidence can 

(1) 10 Pat. 654; 132 Ind. Oas.721;A I R 1934 
P U 443, 08 1 A 254; 33 -Hom. L R 1015; (1931) AL 
J 5138; 85 0O W N 796; Ind. Kul. (1931) P O 209; 34 
L W 16; 54 ULJ l; 2 PLT 603: (1931) MWN 
929; 61 M L J 489 PU), 

(2) A 1. 1935 Rang 21, 

(3) 37 Ind, Cas, 10u8; A I R 1918 Pat, 233; 1 P-L J 


43a. 
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be admitted. It may be required to enable the Court 
fò pronounce judgment; or for any other sub- 
stantial cause but in either case it must 
be the Court that requires it. This is the plain 
grammaticd] reading of the sub-clause. The legiti- 
mate occasion for the exercise of this discretion is 
Hof whenever before the appeal is heard a party 
applies to adduce fresh evidence, but ‘when on 
examining the evidence as it stands, some inherent 
lacuna cr defect becomes appa rent’.” 

“They said that the provisions of r. 27 

_ “are clearly not intended to allow a litigant who has 
been unsuccessful in the lower Court to patch up 
the weak parts of his case and fill up omissions in 
the Oourt of Appeal." 

In this case, however, ib was not the Court 
that called for the evidence but a party 
which before the hearing of the appeal 
wished to produce it. Similar opinions in 
similar circumstances were given in 
U Kya v. U Nyo (2), Kaltka Dutt 
Mandar v. Tulsi Mandar, 37 Ind. Cas. 
1003 (3) is a Division Beach judg- 
ment of the Patna High Court upholding 
the action of the District Judge who had 
refused to admit a document tendered in 
appeal. In the present case, it is the Court 
that itself called for the evidence. In 
Ambuja. Ammal v. Appadurai Mudali, (4) 
where the Appellate Court had admitted 
additional .documents on appeal, a Division 
Bench of the Madras High Court said of 
Ï. 27: i 

“Oonsidering the clause apart from the decided 
cases; it appears tô me that the test laid down in cl. 
(6) ‘if the Appellate Court requires any document 
to be produced or any witness to be examined to 
enable it to pronounce judgment’, is one relating 
to the state of mind of the Appellate Oourt and not 
an external standard. In other words, the test is 
not, whether any tribuna? would be unable to pro- 
founce any judgment without the production of thé 
additional evidence in question, but, whether the 
mind of the Appellate Judge is in sucha condition 
on the evidence on record that he requires any docu- 
ment to be produced or any witness to be examined 
to enablehim to pronounce judgment, The object 
appears to mè to be to enable the Appellate Judge 
fo satisfy his own mind when he entertains a doubt; 
the test proposed is, therefore, not an external one, 
yiz., whether some other mind or an average mind 
would require additional evidence to be produced in 
order to pronounce some judgment:or other,” 
“To ‘much 
Division Bench judgment of the Madras 
High Oourt; Andippa Pillai v. Muthu 
Kumara Thevan (5) indeed, one of the 
learned Judges was common to both 
Bettches. Mr. J. N. Aggarwal did not con- 
test this subjective test, but he said that the 
léatned District Judge had not recorded 
reasons for the admission of the additional 
evidence, as required by r. 27 (2). It. is 


(4) 38 M 414; 30 Ind. Cas. 402; A I R 1916 Mad 
6 


~“ (5) 36 M 477; 14 Ind. Cas. 140; 11 M LT 241; ° 
(1912) M W450. ` : l 
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true that the District Judge did. not use 
the words: “I. admit this evidence for fhe 
following reasons”; but the whole trend of 
his order of May 4, is that he could not come © 
to a satisfactory judgment without ` further | 
evidence. I think that there was sufficient. 
compliance therefore with r. 27 (2); Thé? 
circumstances are unusual: - Fhe partie: 
are illiterate peasants; and do not accurate.; 
ly know the early history of the land they- 
have inkerited. In order to help them iii: 
ascertaining the truth in such caség;’ 
Government has appointed a revenue éxpart 
—the special ganungo or spécial patwari: 
—to trace out the history of the land in: 
dispute. Jf the history supplied in ‘the’ 
excerpt is incomplete, and the District. 
Judge does not feel that he can come to x. 
satisfactory jnodgment. I do not think itis: 
wrong for him to obtain further information 
from the old revenue records through: 
the special gqanungo. There is. no 
question of- fabrication of evidence: 
itis simply a case of search of old reeords 
by a Government expert. At the time the 
order was given to the special ganungo 
nobody knew what would be the result of 
his research and the opposite party madé 
no objection. I ‘therefore think that the 
District Judge was within the legitimate 
limits of judicial discretion in hisaction. ~ 


Mr. Anant Ram Khosla for the respon- 
dents also sought to justify the finding of 
the District Judge by an admission: of 
Wadhwa Singh made in the year 1904: 
Wadhawa Singh bad shortly before-béen 
adopted by Jowand Singh and one Jiwan 
Singh brought a suit for possession of 
Jowand Singh's land after his death on the 
ground that he had no right to adopt. Para:1 
of the plaint set forth the brief history of the 
land, and para. 2 said: a à 

“Qut of the lands aforesaid in the ancestral owner- 


ship of Jowand Singh and the plaintiffs the owners 
have divided some of the lands and kept some of 


them joint.” : 
These two patagraphs were admitted by 
Wadhwa Singh in bis statement. -The trial 
Judge did mot think that this admission 
amounted to anything and I am inclinéd 
toagree. The District Judge held “that 
it lent support to his inding. I exclude the 
admission on the ground that it was not 
tendered in evidence or exhibited. It wag 
also not specifically put to Wadhawa Singh 
who, however, said: I had appeared in that 
previous suit, and I do not know if [F put 
in the written statement”. The trial Judge 
has remaitked that the witness was trying 
to suppress the facts.. Although the “docu- 
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ments are 30 years old and do not require 
formal proof, they ought to have been 
formally tendered and exhibited. Mr. J. N. 
Aggarwal began to argue that the docu- 
mentary evidence did not prove that the 


- land was ancestral: but in this case the 


documents relied on are not documents of 
of title, and I think the finding is one of 
facte The District Judge went iato the 
matter at considerable length. The result 
is, therefore, that this appeal is dismissed 
but in the circumstances, like the lower 
Oourts, I direct that the parties bear their 
own costs throughout, 


., [This judgment was affirmed by Addison 


. and Din Mohammad, JJ. oo Letters Patent 


” 
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Appeal. | 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Revision No, 809 of 1937 
April 28, 1938 

“ Young, O.J. AND TEK CHAND, J. 
ISMAIL~— PeTITIONER 
| VETSUS 
JAGAT SINGH AND OTHRRS-—RESPONDENTS 
Criminal Procedure Code (Act V of 1896), s. 107—~ 
Information loiged for taking proceedings under 
s. 107, against certain person—Magisirate, if can 
refer matter to Police for preliminary enquiry and 


report. OR 
There is nothing in the Oriminal Procedure Code, 


-~ which forbids a Magistrate before whom information 


has been lodged for taking proceedings under s. 107, 
Oriminat “Procedure Code, to refer the matter to the 
Police for preliminary enquiry and report. ‘iherefore, 
if the Magistrate before issuing a notice under s. 112, 
thinks fit to consult the Police in order to form an 
opinion as to whether or not the matter isone in 
which such a notice should be issued, there ip 
nothing illegal in his action. Shamas-ud-Din v. Ram 
Dyal Singh (1), Laxmi Narain v. Emperor (3) and 
Egambara Mudals v. Murugappa Chetti (5), relied on, 
Sanjivi Reddy v. Konert Reddi (4), explained, 
Hari Singh v. Jagta (2) and Crown through Ram 
Sarup v. Kishan Ghand, and Or. teva. No. 703 of 
1936, overruled. 


Uase referred by Coldstream, J., dated 


September 29, 1937. 

Mr. Mohammad Monir, Assistant to the 
Advocate-General, for the Crown. 

Tek Chand, J.—The facts of the case 


- which has given rise to this reference are 


as follows: Ismail, petitioner, presented a 
petition befure a Magistrate of tne First 
Class at Gurdaspur alleging that owing to 
enmity with him the respondent, Jagat 
Singa was threatening to assault him, and 
as there was apprehension of a breach of 
the peace, he prayed that the respondent 
be bound dowa usder s, 107, Criminal Pro 
cedure Oode. The Magistrate examined 
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the applicant, but before issuing notice to 
the respondent to show cause, he thought it 
proper to get a'report from the local Police, 
He accordingly passed an order directing 
that a copy of the petition be sent to the 
Police for local inquiry and report. The 
petitioner, Ismail, moved the Sessions Judge 
to set aside this order on the ground that 
the Magistrate had no jurisdiction to direct 
the Police tomake an enquiry iuto the 
matter and that if he considered a prelimi- 
nary enquiry necessary, he should have held 
it himself. Before the learned Sessions 
Judge the Public Prosecutor conceded that 
the order was illegilin view of an unre» 
ported Single Bench decision of this Court 
in Or.R. No. 703 of 1936, Crown through Ram 
Sarup v. Kishan Chand. The learned 
Sessions Judge held that the case was 
covered by the ruling cited, and he has 
forwarded the case to this Court with the 
recommendation that the order of the Magis- 
trate be set aside. ; 

The reference was heard in the first ine 
stauce by Coldstream, J. sitting in Single 
Bench. At the hearing before him neither 
the petitioner nor the opposite party 
appeared, but Counsel for the Crown opposed 
the recommendation of the learned Sessions 
Judge. He contended that in asking the 
Police to make an enquiry and report, the 
Magistrate had not contravened any pro- 
vision of the law, and that the View taken 
in the Single Bench ruling in Cr. R. No. 
703 of 1936, Crown through Ram Sarup v. 
Kishan Chand, which the Sessions 
Judge had followed. was not correct. Oold- 
stream, J. was inclined to agree with this 
contention which is supported by rulings of 
the Allszhabad and Madras High Courts. But 
in view of the conflict of decisions he has 
referred the case to a Division Bench. 

We have carefully considered the matter 
and have ex mined the rulings baaring on 
the point, and the conclusion at whico we 
have reached is that the order of the Magis- 
trate was not illegal. Part 4 of the Code in 
which s. 10/ appears deals with ‘Preven. 
tion of Offences” and lays down a procedure 
which is materially different from that 
prescribed in Part 6 for ‘Proceedings in 
Prosecutions”. In this Part the provisions 
relating to prozeedings for security to keep 
the peace are contained in ss. 107, 112, 117 
and 118. Section 107 prescribes the mode 
for the initiation of these proceedings. 
Section 112 givesthe contents of the order 
calling upon the person from whom breach 
of the peace is apprehended to show cause 
why he should not be bound down. Section 
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117 lays down the mode in which (after 
such person has been brought ‘before the 
Magistrate) enquiry as to the truth of the 
information is to be held and 8. 118 gives 
the terms.in- which the final order is to be 
passed. Inthe present case we have to 
consider s. 107 only which deals with the 
preliminary stage relating to the initiation 
of proceedings. It lays down that where a 
Magistrate (of one of the classes mentioned 
in the section) is ‘informed that any 
person is likely to commit a breach of the 
peace or disturb the public tranquillity 
......the Magistrate, if in his opinion there 
is sufficient ground for proceeding, may 
require such person to show cause why he 
should not be ordered to execute a bond,” 
etc. It will be seenthat inorder to start 
proceedings under this section, it is not 
necessary that the Magistrate should have 
been moved by a written petition. All that 
is required is that he be “informed” of the 
apprehended breach of the peace. The in- 
formation may have been received orally, 
or in writing, by post or in any other way. 
On receipt of such information the Magis- 
trate has to see if “in his opinion there is 
sufficient ground for proceeding” and it is 
after he has satisfied himself that this is 
so that he will issue notice to the person, 
by whom breach of the peace is apprehend- 
ed, to show cause why he should not be 
bound down. It will be seen that the sec- 
tion is very wide in its terms. It does not 
prescribe any particular mode in which the 
‘Magistrate has to ‘satisfy himself of the 
sufficiency of grounds for taking action 
under the section, The Legislature appears 
to have purposely left the matter open and 
given a wide discretion to the Magistrate. 
He may doso, by holding an enquiry him- 
self, or by the Police, or through any pri- 
vate person, or in any other manner as he 
thinks fit. The enquiry may be public or 
‘private ; it may be held in open Court or 
in camera. Having regard to the wide 
 phraseclogy of s. 107 and particularly the 
words underlined (here italicized) above. 
which, were added by the Amending Act 
XVIII of 1923, we see no reason to hold 
that the only way in which the Magistrate 
might satisfy himself before issuing notice 
is to hold an enquiry himself and that he 
is ‘precluded from seeKing the aid of a local 
enquiry by ihe Pclice in this matter. 

The opposite viewtakenin the ruling 
cited is based on the ground that s. 202 of 
the Ccde, which authorizes a Magistrate to 
hold a preliminary enquiry into a “come 
plaint” either himself, or by the Police or 
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such other person as he thinks fit, does not 
in terms apply to proceedings under s. 107, 
as such proceedings do not fall within the 
definition of a ‘complaint’ as given in 
s. 4 (1) (h) of the Code. This is no doubt so, 
but, as has been pointed out already, the 
procedure for proceedings relating to “Pre- 
vention of Offences” in Part 4 of the Oode 
is materially different from that relating to 
“Proceedings in Prosecutions” in Part 6. 
Section 202, which is included in Part 6 
was enacted to make provision for proceed- 
ings in the particular form of prosecution 
for an offence initiated on a “complaint” 
and not to other forms of prosecution: The 
omission of a similar specific. provision from 
Part 4 does not indicate in any way that 
the Legislature intended to lay down that 
no such enquiry could be held in proceed- 
ings under s. 107 and the other preventive 
Sections of the Code, especially when the 
wording of these sections is so wide.. In 
our opinion, the law relating to the matter 
was rightly laid down by Zafar Ali, J. in 
Shamas-ud-Din v. Ram Dayal Singh, 76 
Ind. Oas. 25 (1), in the following terms: 
“An application under s. 107, Oriminal Procedure 
Code, does not fall within the definition of a ‘com- 
plaint’ under s. 4 (1) (2), Criminal Procedure Code, 
and a, 203 of the Code has therefore no applicability 
to such an application. But every Magistrate pos- 
sesses the inherent power of refusing an application 
which he finds to be groundless, and in the case of 
an application under s. 107, Criminal Procedure 
Code, if a Magistrate is satisfied ‘after making an . 
enquiry himself or through ‘some other agency that 
the apprehension of a breach of the peace complained 
of does not exist, he need not make an order under 
s. 112 of the Code, and must dismiss the applica- 
tion.” | i 
This ruling does not appear to have been 
brought to the notice of Din Mohammad, J. 
in Or. R. No. 703 of 1936, Crown through 
Ram Sarup -v. Kishan Chand, the learned 
Judge based his conclusion principally on a 
Single Benca decision of Shadi Lal, O. J. in 
Hari Singh v, Jagta (2). Tne judgment in 
that case is very brief, and the question 


e was not discussed at any length. Reference 


was made only to ss. 202, and 07 and it 
was observed that they apply only to pro- 
secutions brought on a “complaint” as 
defined in 8. 4 (1) (h). Hari Singh Vv. Jagta 
(2), has since been dissented from by the 
Allahabad High Court In Laxmi Narain 
y. Emperor (3), on what appear to us to bee 


very good. grounds, It was held there that 
(1) 76 Ind. Uas. 25; AI R’'1924 Lah. 630;-25 Or 


J 89, ° na 

(2) AIL R 1928 Lah. 694! 111 Ind. Cas. 459; 29 Or, 
L d 866; 29 P L R666. 

(3) 54 A 1036; 140 Ind. Oas. 536; A I R 1932 All 
670; (1932) Or. Oas. 222; 34 Or. L J 42; Q932 A L.J 
880; L R 13 A 125 Or. Ind, Rul. (1932) All 668, 
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in proceedings under s. 107, a Magistrate 
has, independently of ss. 202 and 203, the 
right to call for a report from the Police 
before issuing a notice under s. 112. It was 
pointed out that the proceedings at that 
stage before the Magistrate were more or 
less of an administrative nature and it was 
only after he had passed an order under 
8. 112 and issued notice to the opposite party 
to show cause why he should not be bound 
down that the proceedings before the Magis- 
trate become judicial proceeding. There- 
fore, if the Magistrate before issuing a 
notice under s. 112 thinks fit to consult the 
“ Police in. crder to form an opinion as to 
whether or not the matter is one in which 
such a notice should ke issued, there is 
nothing in the Ocde to prevent him from 
doing sc. With great respect, we think that 
this lays down the law correctly, 

Din Mohammad, J. in the case cited, also 
referred to Sanjivi Reddy v, Koneri Reddi 
(4), but, so far as we can see, that case in 
no way supports the view taken by him, 
On the contrary there are observations in 
the judgment, which lead to the opposite 
conclusion. The real question involved in 
that case was as to whether statements 
made in a complaint to a Magistrate 
unders. 107, Criminal Procedure Code, pray- 
ing that security should be taken from a 
person for keeping the peace, and repeti- 
tion of the same statements before a 
Police Officer to whom the Magistrate 
had referred the complaint for enquiry and 
report, were privileged and no action for 
defamation in respect of such statements 
could be maintained, One ofthe arguments 
urged before the Jearned Judges was that 
the Magistrate before whom a petition for 
taking proceedings under s. 107 had been 
made, had no authority to order a Police 
Investigation and therefore the statement 
made to the Sub-Inspector was made to an 
officer who tad no authority to hold any 
invetigation. In rejecting this argument 
one of the Judges comprisng the Bench, 
Viswanatha Sastri? J., dbserved as follows: 

“Section 107, Criminal Procedure Code, appears in 
Part 4 which is headed ‘Prevention of Offences.’ The 
prevention of offences is a part of the administra- 
tive machinery for maintaining ‘law and order. 
and this task is laid on Magistrates. These Magis- 
trates have control over the Police, whose assist- 
nce they can seek in the discharge of their 
duties. Such being the cage, it appears to me that 
it is perfectly open to a Magistrate, who is asked 
to set in motion s. }07, Criminal Procedure Code, to 
avail himself of the help which is available to him 
under s, 202, Criminal Procedure Code, when a com- 


(4) 49 M315; 93 Ind. Cas. 8; AI R 19296 Mad. 521; 
50 M LJ 460; 23 L W 327, 
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plaint of an offence of which he 18 authorized to take 
cognizance is made to him.” 

The other Judge, Ooutts-Trotter, O. J. 
did not say anything in his judgment to 
the contrary but merely remarked that in 
order to put the matter beyond doubt, it 
was desirable that an express provision be 
made in the statute conferring power in 
terms upon Magistrates to refer petitions 
under s. 107 for investigation. There is 
also an earlier ruling of the Madras High 
Court in Hgambara Mudaliv. Murugappa 
Chetti (5), in which it was laid down that 
the action of a Magistrate asking the Police 
to hold a preliminary enquiry and submit 
a report in connection with a petition made 
to him for taking action against a certain 
person under the security sections is not 
illegal. 

We hold, therefore, that there is no- 
thing in the Gode, which forbids a Magis- 
trate before whom information has been 
lodged for taking proceedings under s. 107, 
to refer the matter to the Police for preli- 
minary enquiry, and that the contrary 
view taken in Single Bench decisions of 
this Court in Or. Rev. No. 703 of 1936 Crown 
through Ram Sarup v. Kishan Chand and 
Hari Singh v. Jagta (2), cannot be sup- 
ported either on principle or authority. We 
hold that the order of the Magistrate in 
this case was legal and proper. We decline 
to accept the recommendation of the Sas- 
sions Judge and dismiss the petition. Let 
the records be returned. : 
Petition dismissed. . 


8. 
(5) 2 Weir 51. 


CALCUTTA HIGH COURT 
Oivil Rules Nos. 1543 and 1547 of 1937 
December 14, 1937 
BARTLEY AND NASIM ALI, JJ. ; 
ANATH NATH BANERJEE AND otaers— 
DErENDANTS—PRTITION ERS 


versus 
SRI SRI KALIMATA THAKURANI— 
PLAINTIFP AND OTHERS -—DREENDANTS -— 
' OeposiTe Party l 

Court Fees Act (VII of 1870), a. 7 v) (0), Seh. II, 
Art. 17 (vi)— Prayer for declaration that property 
is debutterand for perpetual injunction restraining 
defendant from doing certain acts—Injunction is 
consequential relief—Two reliefs fall under s. 7 (iy) 
(c), andnot under Sch. II, Art, 17 (vi). 

The prayer for a declaration that the properties 
are debutter and the prayer for perpetual injunc- 
tion restraining the defendants from doing certain, 
things taken together amount to this, that the 
plaintiff wants perpetual injunction as a consequen- 
tial relief flowing from the declaration that the 
property isdebutter. These two reliefs must, there- 
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fore, be taken to come not under Sch. II, Art. 17, 
cl. (vt), Court Fees Act, but under s. 7, al. (tv) (c). 

. Rulesin the matter of setting aside 
orders of the Sub-Judge, First Court, 24- 
Parganas at Alipur, dated August 30, 1937. 


Dr. S.C. Basak, Messrs. Hiralal Chakra- 
barty, Rabindra Nath Bhattacharjee, 
Subodh Chandra Basak, Asoke Nath Muker- 
jee (in No. 1546), Sitaram Banerjee and 
Diptendra Mohan Ghose (in No. 1:47,) 
for the Petitioner. 

Messrs. Chandra Sekhar Sen, Prokash 
Chandra Pakrasi, Phani Bhusan Chakra- 
varti and Jitendra Nath Bagchi, for the 
Opposite Party. 


Nasim Ali, J.— 0p January 16, 1937, the 
opposite party No. 1, Sri Sri Goddess 
Kali Mata of Kalighat through her next 
friend H. N. Halder, instituted a suit in the 
First Oourt of the Subordinate Judge of 
24-Parganas against the petitioners and the 
other opposite parties in this rule: (1) for 
declaration that certain properties mention- 
edin the schedule appended to the plaint 
are debuiter properties; (2) for framing a 
scheme for management of the debutter 
properties; (3) for perpetual injunction 
restraining the defendants from appropriat- 
ing the income or any part thereof or 
withdrawing certain money deposited in 
Bank, (4) for accounts; (5) for removal of 
those shebaiis of the plaintiff- petitioner 
from their office who will be found to have 
misappropriated the money belonging to 
the plaintiff. The defendants filed written 
statements alleging inter alia that the suit 
was insufficiently valued both for the pur- 
poses of jurisdiction as well as court-fees. 
On July 12, 1937, issues were framed in the 
suit, one of them, namely Issue No. 2, being 
as follows: “Has the suit been properly 
valuedand the plaint properly stamped ?” 
-‘Tke question of valuation and court fees 
wes taken up for consideration by the 
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learned Subordinate Judge on July 17,1937, , 


and was disposed of by him by an order 
dated August 30, 1937. By this order the 
learned Judge overruled the . defendants’ 
objection regarding the valuation and court- 
fees. The present rules are directed against 
this order. The learned Subordinate Judge 
has held that the reliefs claimed in the 
present suit excepting the relief for 
accounts come under Sch. 2, Art. 17, 
cl, (vi), Oourt Fees Act, and that the value 
of these reliefs for purposes of jurisdiction 
must be taken as the value put by the 
plaintiff in his plaint. As regards the relief 
for accounts, he has taken jts value as given 
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in the plaint final for purposes of court-fees 
and jurisdiction. 


Dr. Basak appearing on behalf of the . 


petitioners did not challenge before us the 
valuation of the relief about accounts given 
in the plaint for purposes of court-fees and 
jurisdiction. He also conceded that but 
for the prayer for perpetual injunction, the 
suit would have come under Sch. 2, Art. 17, 
cls, (i) and (it). His contention, however, is 
that in view cf the fact that in’the plaint 
thereis a prayer for perpetual injunction 
along with a prayer for a declaration, the 
suitso far it relates io these two reliefs is 
asuit fora declaration with consequential 
relief within the meaning of s. 7, cl. (iv) (e)s 
Court-Fees Act. This contention is well- 
founded. The prayer for a declaration that 
the properties are debutter and the prayer 
for perpetual injunction restraining the 
defendants from doing certain things taken 
together amcunt to this, that the plaintiff 
wants perpetual injunction as a con- 
sequential relief flowing from the declara- 
tion that the property is debutter. These 
twe reliefs must therefore be taken to come 
not under Sch. 2, Art. 17, cl. (vi), but under 
B. 7, cl. (iv) (e). by the latter section the 
plaintiff is to state in his plaint the amount 
at which he values the relief sought. This 
the plaintiff has done. The contention of 
the petitioners, however, in the present rules 
is that in this case the plaintiff has put an 
arbitrary valuation and the valuation has 
been made too low in order to make the 
Court of tbe District Judge the forum of the 
appeal from the decisions in the suit. It 
is also contended by Dr. Basak that as the 
plaintiff wants perpetual injunction restrain- 
ing the defendants from withdrawing an 
amount lying in deposit in the Bhowanipur 
Bank exceeding Rs. 10,000, the valuation 
of the suit under s., 7, cl. (iv) (c) ought to 
have been more than Rs. 10,000. Under 
s. 8 O, Court Fees Act, the Court has power 
to revise the valuation and determine the 
correct valuation for the purposes of court- 
fees, if the Court is of °opinion that the 
subject-matter cf any suit has been wrongly 
valued. The Oourt for that purpose may 
hold such enquiry cs it thinks fit. The 
learned Subordinate Judge has refused to 
exercise his jurisdiction under s. 8-O, Cour} 


Fees Act, apparently under the erroneous, 


view that all the reliefs claimed in the suit 


excepting the relief for accounts ae 
lis 
order that the suit has been properly valued’ 


under Sch. 2, Ar, 17, cl. (14) of the Act. 


both for the purposes of jurisdiction and 


court fees cannot, therefore, be sustained. 
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The result, therefore, is that these two Rules 
are made absolute and the order com: 
plained of is set aside. The learned Sub- 

` ordinate Jndge is directed to (a) to accept 
the valuation of prayer chha for the 
purposes of court-fees as well as jurisdic- 
tion given in the plaint as final for the 
present, (6) to treat the prayers ga and 
jha as incapable of valuation for the pro 
poses of court-fees, ʻe) to treat the prayers 
kha and gha as prayers for a declaratory 
decree with a consequential relief, (d) to 
determine whether the prayers kha and 
gha have been wrongly valued for the 
Purposes of court-fees, (e) to revise the 
valuation and determine the correct valua 
tion for purposes of court fees under s. 80, 
Court Fess Act, if he finds that they have 
been wrongly valued, (f) to determine the 
valuation of the suit for the purposes of 
jurisdiction according to law. Costs in 
these two Rules will abide the result, hearing 
fee being assessed at three gold mohurs. 


Bartley, J.—I agree. 


8. Rules made absolute. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 53 of 1938 
_ ADDISON, Ac. C. J. AND Din Monamman, J. 
COURT oe WARDS Guru AMARJIT 
SINGH SAHIB— PLATNTIFE— APPELLANT 
versus 
DEVI DAWALA — DEFENDANT 


— RESPONDENT 

Punjab Tenancy Act (XVI of 1887), ss. 53 to 59 
-— Object of— Occupancy tenancy—Mortgage of — Period 
of limitation expiring—Mortgagee acquiring occu- 
pancy rights—Mortgagor dying and leaving no heirs 
F mentioned in s. 59—Mortgagee's rights, if retain- 
ed, 
A close study of provisions of ss. 53 to59, Pun- 
jab Tenancy Act, displays an anxiety on the part 
of the Legislature to safeguard the interests of the 
landlord asfar as possible and to protect him against 
. all intruders. ú 

The mortgagee who acquires the status of an 
occupancy tenant onthe expiry of the period of 
limitation for redemption of the mortgage of an 
occupancy right under Art. 148, Limitation Act, 
cannot continue to retain it even on the death of 
the mortgagor without leaving any heirs as men- 
tioned in s. 59, Punjab Tenancy Act, Devi 

awala v, Sahib, 179 Ind. Cas. 581 reversed, Jiwan 
Singh v. Maharaja Jagat Singh (1) and Maha 
Mangal Rai v. Kishan Kandu (2), distinguished, 
Sher Khan «v. Rir Bakhsh (3), Narindar Singh 
v. Lehna Singh (4), Shib Sahai v. Balbir Singh (5) 
and Nizam Din v. Wazir Begam (8), applied. 


L. P, A. from the decree of Bhide, J 
reported in 179 Ind. Cas. 561. 
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Lala Achhru Ram, for the Appellant. 

Mr. J. L. Kapur, for the Respondent. 

Din Mohammad, J.—This Letters Patent 
Appeal raises an interesting question of law 
on which, as Gonceded by both parties, 
there is no direct authority available. 
The question is whether on the expiry of 
the period of limitation for the redemption 
of a mortgage of an occupancy right under 
Art. 148, Limitation Act, the mortgagee 
acquires the status of an occupancy tenant 
and continues to retain it, even on the 
death of the mortgagor without leaving 
any heirs as mentioned ins. 59, Tenancy 
Act. The relevant provisions of the 
enactments applicable to this case are ss 5 
to 9 and 53 to 59, Tenancy Act, and s. 28 
and Art. 148, Limitation Act. Section 5 
enumerates the various classes of occupancy 
tenants. Section 6 deals with a special 
class of occupancy tenants. Section 7 
relates to rights of occupancy in land 
taken in exchange. Section 8 enacts that 
nothing in ss. 5 to 7 shall preclude any 
person from establishing a right of 
occupancy on any ground other than the 
grounds specified in those sections. Sec- 
tion 9 lays down that notenant shall acquire 
a right of occupancy by mere lapse of time. 
It would thus appear that s. 9 in away 
restricts the generality of the provisions 
made in s. 8 and excludes the method 
of acquiring a right of occupancy by mere 
efflux of tima from the grounds on which a 
right of occupancy can be established under 
8, 3. 

Section 53 lays down certain conditions 
under which a tenant having a right of 
occupancy unders. 5 may transfer that 
right by sale, gift or mortgage. Section 54 
makes it incumbent upon a mortgagee of 
a right of occupancy under s. 9 to follow 
the procedure as laid down ins. 53, if he 
proposes to foreclose his mortgage or other- 
wise enforce his lien on the land subject 
to the right of occupancy. Section 55 


*enacts that a right of occupancy under 


s 5 may be sold in execution of a decree 
or order of a Court but notice of an 
intended sale shall be given to the landlord 
and he will be given a preferential right to 
purchase it. Section 53 provides that a 
right of occupancy under any other section 
than s.5 shall not be attached or sold in 
execution of a decree or order of any Court 
cr without the previous conseat in writing 
of the landlord, be transferred by private 
contract. Saction .7 enacts that when a 
right of occupancy has been transferred 
by sale, gift or usufructuary mortgage to a 
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person other than the landlord, that person 
shall, in respect of the land in which the 
right subsists, have the same rights, and 
be subject to the same liabilities, as the 
tenant to whom before the transfer the 
right belonged had and was subject to. 
The word “subsist” as used in s 57 is 
significant. It indicates that the right 
acquired by a transfer exists only so long 
as the original right exists in respect of 
the landso transferred. In other words, 
the right acquired by a transfer expires 
as soon as the original right ceases to exist. 
Further where this section confers upon 
the transferee the rights ofthe transferor, 
it subjects him to the same jlabilities. 
Section 58 restricts the power of an 
é6cCupancy tenant to sub-let the land for any 
period over seven years and in case of 
sub-letting makes the lessee along with the 
tenant subject. to all the liabilities of the 
tenant under the Act. Here again the dis- 
tinction between a person who acquires a 
tight’ of occupancy by sale, gift or usu- 
fructuary mortgage, and a person to whom 
the land is sub-let, is noteworthy. No 
pYivilege is conferred upon the lessee and the 
tenant is not absolved from his liabilities in 
the case of sub-letting. Section 58-A 
provides for a special case for the consolida- 
tion of holdings; and s. 59, among other 
things, says thatif the deceased ienaat has 
Yeftno such persons as are mentioned in 
sub-s. (1) on whom his right of occupancy 
may devolve under that sub section, the 
right shall be extinguished. A close 
study. of these provisions displays an 
anxiety on the part ef the Legislature to 
safeguard the interests of the landlord as far 
as possible and to protect him against all 
intruders. . 

.. Counsel for the mortgagee contends that 
å- mortgagor has only 60 years under 
Art, 148, Limitation Act, within which to 
redeem his property, and in case of his 
failure to do so, s. 28, Limitation Act, 
comes into play which says that at the 
determination of the period limited to any 
person for instituting a suit for possession 
of any property, his right to such property 
bhall be extinguished. It is true that a 
tenant so long as he isalive or his line 
’ontinues may lose his right to oust the 
mortgagee from the-land in suit on the 
expiry of 60 years, but we cannot hold that 
the combined effect of these provisions is 
to inflict upon the landlord an occupancy 
fenant even after the right of occupancy 
Geases to exist owing to the death of the 
original tenant without any heirs. Counsel 
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for the mortgagee contends that inasmuch 
as tLe extinguiskment of the tenant's right 
to redeem’ extinguishes his right to that 
property altogether, if the oiiginal transfer 
has taken placè with the consent of the 


. landlord, he is bound to accept the successor 


of the original tenant asa rightful claimant 
to the occupancy holding. We, however, 
consider that this proposition of Jaw runs 
counter to the whole asheme of the Tenancy 
Act. No tenant can acquire a right of 
occupancy by mere lapse of time as laid’ 
down in s. 9of the Tenancy Act, and ‘it 
cannot be denied that by virtue of 8.97 
the mortgagee is a tenant. Further, as: 
pointed out above, a mortgagee remains 
a tenant only solong as the original right 
subsists as provided in s.57 and conse- 
quently he loses any right that he acquires 
as against the mortgagor as soon as the right 
ceases to exist unders. 59 of the ‘Tenancy 
Act. 

Counsel for the respondent has relied on 
Jiwan Singhv. Maharaja Jagat Singh (1) 
and Maha Mangal Rai v. Kishun Kandu 
(2) in eupport of his contention, but in 
our view neither of those judgments is in 
point. In Jiwan Singh v. Maharaja Jagat 
Singh (1) the only question was whether 
a landlord could object to a mortgage 
made by the tenant in spite of the fact that 
he had acquiesced in it by acceptance of 
rent from the mortgagee, and the Financial 
Commissioner held that in the circumstances 
of that case he could not. The headnote, 
we G ngider, is couched in very wide terms 
and is misleading. In Maha Mangal Rai v. 
Kishun Kandu (2) the head-note reads as 


follows: 

“A mortgage of an occupancy holding is not 
permitted by law, but by entering into possession as 
mortgagees of the holding and by continuing in 
such possession for more than 12 years, the mort- 
gagees can only prescribe a title for the limited 
interest of a usufructuary mortgagee but his posses- 
sion is not adverse to the mortgagor, and if the 
mortgagor brings a suit for possession of the holding 
against the mortgagee within 12 years from the 
date of the execution of the mortgage, the plaintiff 
can claim an unconditional decree for possession 
on the ground that the mortgage being of an 
occupancy holding is void in law; but by the 
continuance of the defendants’ possession for 
more than 12 years as usufructuary mortgagees, 
there came into existence a legally operative mort- 
gage which the plaintiffs muss redeem as a condi- 
tion precedent to 2 decree for possession of the 
holding.” 


Nothing that is said there helps the mort- 
gagee in this case. Counsel for the appel- 
lant, on the other hand, has referred to 


(1) 1 P R 1898 Rev. 
(2) A I R 1927 All. 318; 100 Ind..Oaa, 346. 
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Sher Khan v. Pir Bakhsh (3), Narindar 
Singh v. Lehna Singh (4), Shib Sahai V. 
Balbir Singh (5)and Nizam Din v. Wazir 
Beg um (6). In Sher Khan v. Pir Bakhsh 
(3) the proprietor of an oceupancy holding 
sued ty recover possession of land held by 
the defendant mortgagee from an 0c- 
cupancy tenant who had died without heirs 
two years prior to the institution of the 
suit. A Division Bench of the Punjab 
-Chief Court composed of Plowden and 
Elsmie, JJ. held that the plaintiff was 
entitled toa decree as the interest of the 
mortgagee inthe land could be no greater 
and last no longer than that of the mort- 
gagor frm whom it was derived, and 
that the mortgagor's interest having come 
wholly toan end by reason of his death 
without heirs, the mortgagee’s interest 
ceased with it, even if the mortgage was 
made with the proprietor's knowledge or 
was afterwards assented to by him. In 
Narindar' Singh v. Lehna Singh (4) 
Mr. Tuper followed this judgment and 
remarked : 

“The law is that the occupancy right is extin- 
‘guished. There cannot be a subsisting mortgage of 
a right which has ceased to exist, and I must, 
therefore, hold that the landlords are entitled to 
the. possession for which they sue." ; 

In Shib Sahai v. Balbir Singh (5) Mr. 
Gordon Walker, Financial Commissioner, 
observed: 

“It ig argued that occupancy rights have now 
been acquired by adverse possession, and that the 
mortgages has acquired such rights by being 
allowed toenjoy them for more than 12 years...... 
It is sufficient reply to the above argument that 
occupancy rights can only be acquired inone of 
the ways described inthe Tenancy Act; .. .....Since 
the death of the mortgagor-tenant, the mortgagee has 
merely been a tenant-at-will holding so long as the 
plaintiff did not disturb him, andlapse of time cannot 
alter his status." 


In Nizam Din v. Wazir Begam 6) both 
Sher Khan v. Pir Bakhsh (3) and Nari% dar 
Singh v. Lehna Singh (4) were roaferred to 
with approval and the principle enuncia‘ed 
in those judgments was affirmed by a 
Division Bench of this Court composed of 
Broadway and Ougrie, JJ. 
facts of the cases cited above are not on all 
fours with those of the present case but the 
priaciple deducible therefrom does hold good. 
It fol'ows, therefore, that, even ifthe mort- 
gagee in this cage had stepped into the 
esioes of the original tenant on account of 
the lapse of time, he ceased to have any 


connection with the Jand as soon as the 
(3) 79 P R 1878, « 
(4) 6 P R 1901 Rev; 36 P L "2 1901 
(8P R 1905 Rev.; 67 P L R 1906. 
(6) 1L È 716; 131 Ind. Cas. 342; AI R1931 Lah. 
-211; 32 P L R 183. 
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tenant's death took place leaving no heirs 
behind. We accordingly allow this appeal, 
sət aside the judgment of the learned Judge 
of this Court and restore that of the trial. 
Oourt decreciag the plaintiff appellant's 
suit. Inthe peculiar circumstances of the 
case, however, wea leave the parties to bear 
their own costs throughout. 
D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


J. Miscellaneous No. 14 of 1938 
May 17, 1938 
Logo, J. 
SPECIAL LAND ACQUISITION 
OFFICER—AppLIoANT 


VETSUS 
ASSUDOMAL DHARAMDAS— 


CLAIMANT AND CTABRS— OPPONENTS 

Land Acquisition Act (I of 1894), s. 23—Three 
classes of methods of valuation, stated—Claimant 
alleging that valuation is unfair—Burden of proof— 
Evidence of market value—Evidence of experts should 
not be relied upon unless it is supported by or coincid- 
ed with other evidence. 

The methods of valuation of land under the Land 
Acquisition Act may be classified under three heads : 
(a) the opinions of valuators or experts ; (b)the prices 
paid within a reasonable time in bona fide transac- 
tions of purchase of the land acquired or of lands 
adjacent tothe land avquired and possessing similar 
advantages, and (c) a number of yeare purchase of 
the actual or immediate prospective profitfrom the 
land acquired. To arrive at afairly correct valuation, 
it is necessary to take two or all of these methods. 
An exact valuation is practically impossible. It is 
the approximate market value that af most can be 
sought to be determined. ; 

The burden of proving that the valuation made by 
the Special Land Acquisition Officer is insutficient 
and unfair lies on the claimant who alleges so. 
The price paid within a reasonable time in bona fide 
transactions relating to theland acquired is the most 
cogent evidence of market value under the Land 
Acquisition Act. Great weight should also be attach- 
ed in arriving atthe market value, to admissions in 
solemn deeds executed by parties to a litigation. 
No doubt, proof of bona fide offers have to becon- 
sidered by a Court, but the probative value of offers 
is very low, for, the offersalleged in land acquisition 
proceedings are scarcely ever bona fide. They can 
be easily arranged without any loss or inconvenience 
to either party. In the same way although the opinion 
of experts is in such cases evidence; its value is not 
greit and it would not be safe to place much reliance 
on this kind of evidence unless it is supported by or 
coincided with other evidence. Wherein acase not 
only is the evidence of the experts not supported by 
or coincident with the begt evidence in the case but 
there is divergence and disagreamsnt on material 
points between the evidence of the exparts, their 
evidence should not be reliedupon. The experienced 
architects and Municipal land surveyors cannot be 
régarded as valuators or experts Mergly because in 
the course of their business or duty thay have had 
occasion to value a property here or there. Aarish 
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Chunder Neogy v. Secretary of State (1), Ghulam 
Hussein Ahmed Somaji v. Land Acquisition Officer, 
Bandra\2), Rani Chandra Kunwar v. Narpat Singh 
(3), Peddiar v. Secretary of State (4), Secretary of 
State v. Sarla Devi Chaudhrani (5) and Government 
of Bombay v. Merwanji Muncharjt Cama (6), relied 
on. 


Mr. Sunderdas Jethanand, for the Applic- 


ant. 
Mr. Khanchand Gopaldas, for the 
Claimant. 


Order—For the purpose of widening 
Napier Road in connection with a general 
scheme for the development of the Serai 
Quarter, the Karachi Municipality have 
through the Special Land Acquisition 
Officer acquired 226 square yards of open 
land being part of Survey No. 3/2/2 
survey sheet B. R.5 Serai Quarter at the 
junction of Napier Road and Bellasis 
Street. Tke Special Land Acquisition 
Officer awarded compensation at the rate 
of Rs. 45 persquare yard. Adding to this 
15 per cent. for ccmpulsory acquisition, 
the Special Land Acquisition Officer award- 
ed a total amount of Rs. 11,696 to 
Assudomal Dharamdas, the claimant 
Assudomal received the amount under pro- 
test and called fora reference under s. 18, 
Land Acquisition Act. It was his conten- 
tion that compensation should have been 
allowed atthe rate of Rs. 100 a square 
yard, It is this reference under s. 18, 
Land Acquisition Act, which is now before 
me for disposal. 

Now, it is generally recognised that 
methods of valuation of land under the 
Land Acquisition Act may be classified 
under three heads: (a) the opinions of Valua- 
tors or experts; (b) the prices paid within 
a reasonable time in bona fide transac- 
tions of purchase of the land acquired 
or of lands adjacent tothe land acquired 
and possessing similar advantages, and 
(e) a number of years purchase of the 
actual or immediate prospective profit from 
the land acquired. It ,is also generally 
recognized that to arrive at a fairly correct 
valuation, it is mecessary to take two cr 
all of these methods. An exact valuation 
is practically impossible, It is the approxi- 
mate market value that at most can be 
sought to be determined. 

. Now in the case before me, the third of 
the methods referred to above cannot be 
employed for the strip of land acquired 
is open land only ten feet wide and at 
the time of acquisition the owner had 
already erected on the remaining part of 
his plotof land a complete and consoli- 
‘dated building, Nor is there in this case 
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the evidence of valuators or experts jn 
the true sense of the term. [I am not pre- 
pared fora moment to regard experienced 
architects and municipal land surveyors as 
valuators or experts merely because in the 
course of their business or duty they have 
had occasion to value a property here or 
therein Karachi. There remains, therefore, 
only one method; recent transactions 
relating to the land acquired itself and to 
adjacent lands possessing similar advant- 
ages, and itis upon an appreciation of 
the evidence about these that it falls to 
me to decide whether the award of the 
Special Land Acquisition Officer should 
stand or needs to be revised. The burden 
of proof in these cases is on the claimant 
to provethat tLe valuation of the Special 
Land Acquisition Officer is insufficient 
and unfair. Reference may be made in 
this connection to the case in Harish 
Chunder Neogy v. Secretary of State (1). 

Plot No. 3/2 sheet B. R. 5 measuring 
28074 square yards was originally the 
property of one Ghulam Hussein Varu. By 
a deed of conveya:ce dated November 
28, 1932, it was purchased by the claimant 
in this case and one Thadomal, his cousin, 
for a sum of Rs. 82,000. There were 
structures onthe plot consisting of a two- 
floored building including godowns with 
out-houses attached. On May 25, 1934, the 
cleimant and Thadomal effected a partition 
of plot No. 3/2 by a deed of partition which 
is Ex. 15 inthe case. A sub division of 
this plot into Survey. Nos. 3/2/1 and 3/2/2 
containing, respectively, 1.3364 square yards 
and 1/407} square yards had already been 
sanctioned by the Karachi Municipality: 
Exs. 16 and 17. By this deed of partition 
the claimant obtained plot No. 3/2/2, the 
western part, containing 1,4704 square 
yards and abutting on Napier Road, while 
Thadomal got plot No. 3/2/1, the eastern 
part, measuring 1,3364 square yards. 

The notification under s. 4 in this case 
sig dated July 20,1936, and though the 
award was only made one December 13, 
1937, it is clear that the acquisition pro- 
ceedings befcre the Special Land Acquisi- 
tion Officer had been started already in 
November 1936. In Ghulam Hussein 
Ahmad Somaji v. Land Acquisition Officer, 
Bandra (2) it has been held by their 
Lordships of the Privy Council that the 
price paid within a reasonable time in 


(1) 110 W N 875. 

(2) 31 Bom. L R 241; 114 Ind. Oas. 9. A IR 1928 P O 
ae re W 507;56M L J 127; Ind. Rul. (1929) PO 
49 (PO), 
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bong fide trasactions relating to the land 
acquired isthe most cogent evidence of 
market value under the Land Acquisition 
Act. Here we have twosuch transactions 
relating to the land in question. The 
entire plot was purchased by the claimant 
and Thadomal] on November 20, 1932, only 
four years before the acquisition proceed- 
ings. The price at which it was pur- 
chased including the value of the build- 
ings thereon works out at Rs. 29 per square 
yard and there is no reason to hold that 
that was not the'real market price. Evi- 
dence has been given that there was a 
boom inland in Karachi which reached 
a peak in 1920-21, that thereafter there 
was adecline till 1930 or 1931 followed by 
a scarcely appreciable rise. On May 25, 
1934, just about two years before the 
acquisition proceedings, the co-owners in 
this plot of land effected a partition there- 
of between themselves, A reference to the 
deed of partition, Ex. 15, makes it per- 
fectly clear that the co-owners were aware 
of the fact that the 226 square yards of 
land which have been acquired by the 
Karachi Municipality were at the time 
under alignment. This fact is referred 
to in the deed of partition, itis indicated 
in the sketch attached to the deed of par- 
tition. Further the partition deed recites: 
“The west side plot bearing Survey No. 3/2/1A 
has been agreed to be taken by party No. 1, Seth Assu- 
domal, for the price of Rs, 73,525 calculated at the 
rate of Rs. 50 per square yard being the present 
market value, and the other plot, viz., the east 
side plot bearing Survey No. 3/2/1 has been agreed 
to be taken by party No. 2, Seth Thadomal, for the 


price of Rs. 37,422 calculated at the rate of Rs. 28 
per square yard,” 


The deed further recites that for the 
purpose of equalization, Seth Assudomal 
was topay and had paid to Seth Thado- 
mal of sum of Rs. 18,051-8-0. Tt has been 
argued, and there is no answer to the 
argument, that there could be no better 
evidence of the market value of the land 
acquired at the time of the acquisition than 
the evidence furnished by the purchase of 
November 1932, aad the partition deed of 
May 1934. in fact itis upcn the basis of 
the partition deed that the Special Land 
Acquisition Olficer has made his award. In 
Rani Chandra Kunwar v. Narpat Singh (3) 
at p. 35*, their Lordships of the Privy 
Council have laid it down that the greatest 
weight is to be attached to admissions 
in solemn deeds executed by the parties 


(3) 29A 184; 34 I A 27;4 ALJ 102; 9 Bom. L 
B27 50 L NI 110 WN 391; 17 M L J103 


- “Page of 34 L A,— [Bd] aa 
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to a litigation. The deed of partition 
Ex. 15 sets out in specific terms that the 
market value of plot No. 3/2/2 is Rs. 50 
per square yard. This document has been 
executed by the claimant Assudomal, 
Assudomal has been examined as a witness 
and bas not attempted to explain away or 
qualify in any manner the recital referred 
to in the deed of partition and there is 
no reason whatever, therefore, why the 
Special Land Acquisition Officer should not 
have taken the admission of the parties in 
Ex. 15 as the basis of his award of compensa- 
tion in this case. It is to be borne in mind 
that this was not a case where for instance for 
the purpose of avoiding payment of heavy 
stamp duty property is under-valued. This 
was a case of partition of property between 
two shrewd ‘business men. The sub-divi- 
sions made were unequal in size, one 
exceeding the cther by no less than 1385 
square yards; the sub-divisions were un- 
equal in advantages, the western sub- 
division having a most important frontage 
on Napier Road. When in these circum- 
stances two hard-headed business men 
have deliberately fixed the market price of 
the two sub-divisions at Rs. 50 and 28 per 
square yard, there is no reason for doubting 
that this was the true market price fixed by 
willing parties to a transaction fully 
acquainted with all the surrounding circum- 
stances. (The judgment then discussed the 
evidence and proceeded). Neither Kundan- 
mal Kishomal nor’ Wassandmal, Manager 
of Naraindas Tijokchand who made the 
alleged offers, has been called in evidence. 
Further it appears to me exceedingly 
unlikely that an offer of Rs. 70 per square 
vard should be made for 450 square yards 
of the plot in question when those 450 
square yards included 226 sasare yards 
under aligoment. J am nct prepared to 
accept ihe evidence of offers Such evidence 
is at all times of little value. As to such 
evidence the remarks of the Chief Justice 


eof the Rangoon High Court in Reddiar v. 


Secretary of State (4) are very pertinent. 
The learned Chief Justice said: 

“No doubt, proof of bona fide offers have to be 
considered by a Court, but the probative value of 
offers has, for good reasons in this country been 
held to be very low indeed, for the offers alleged 
in land acquisition proceedings are scarcely ever 
bona fide. They can be easily arranged without 
any loss or inconveniente to either party, and 
individuals respectable in their various relations 
of life, have no compunction in lending themselves 
to a fictitious transaction which may assist a 
friend in extracting more than his due from 


(4) 5 R799; 109 Ind. Cas. 11; AIR1928 Rang, 
65. i 4 
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Government or a public body at no cost to them- 
selves, 

To the same effect are the remarks of 
Broadway, J. in Secretary of State v. Sarla 
Devi Chaudhrani (5). The learned Judge 
says: ; 

“Again it seems to me that if the evidence of 
offers be admissible, such evidence can rarely be of 
any real value... An offer, however, amounts 
merely to an expression of opinion on the part of 
the offerer and this can only be proved by the evi- 
dence of the offerer himself,” 

The learned Judge also referred to the 
following remarks to be found in Govern- 
ment of Bombay v. Merwanji Muncharji 
Cama (6) at p. 919*: 

“The evidence of offers made by irresponsible 
brokers on behalf of undisclosed principals, or 
perhaps for their own purposes without any princi- 
pal behind them, is useless, even supposing it is 
relevant.” 


In the present case, .as I have stated 
above, the supposed offerers have not been 
called in evidence. I have in a previous 
part of this judgment made some reference 
to the evidence of so-called experts. Mr. 
Hassasing (Ex.7) was called as an expert 
witness by the claimant. Mr. Daruvala 
(Ex. 26) was an expert witness put forward 
on behalf of the Municipality. As to ex- 
pert evidence, it was held in Harish Chunder 
Neogy Vv. Secretary of State (1) a case cited 
with approval in Secretary of State v. Sarla 
Devi Chaudhrani (5), that although the 
opinion of experts was evidence, its value 
was not great and that it would not be safe 
to place much reliance on this kind of evi- 
dence unless it was supported by or coincid- 
ed with other evidence. In the present 
case not only is the evidence of the experts 
not supported by or coincident with the 
best evidence in the case but there is such 
divergence and disagreement on material 
points between the evidence of the so-called 
experts that it is difficult to avoid the 
conclusion that the view or opinion, of 
each of these experts is largely coloured 
by prejudice in favour of the party who 
has called him. (The judgment then 
dealt with the evidence and proceeded). 
There remains then for consideration the 
question whether the Special Land Acqui- 
sition Officer while accepting Rs. 50 per 
square yard as the basis of compensation 
on the admission of the claimant contained 
in Ex. 15 was justified in deducting Rs. 5 
per square yard from the figure as the 
valae of the building standing upon the 


plot. 
(5) 5 L 227; 79 Ind. Oas. 74; A I R 1924 Lah: 


(6) 10 Bom L R 907. 
“Page of 10 Bom. L, R.—[Ed.] ; 
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It would appear that there stood origjn- 
ally upon the plot purchased by the 
claimant and Thadomal a tworstoreyed 
building with godowns and _ out-houses 
attached. After the partition: the claimant 
demolished the greater part of the building 
which stood on his divided portion and he 
deposes that the demolition cost him Rs. 500. 
He also states, however, that he used the 
stones of the demolished building which 
he values at Rs. 2,000. There is no evi- 
dence on the record that the claimant and 
Thadomal after their purchase in 1929 
earned any appreciable rent from the build- 
ing on the plot they had purchased. There 
is some evidence on the other hand that 
the building was old and dilapidated and 
there are on the record notices from the 
Municipality issued in 1934 calling for 
demolition of the building, Again in Ex. 15 
except in the preamble there is no refer- 
ence to the building on the plot partitioned 
from which it would appear that the par- 
ties to the partition in arriving at the 
figures Rs. 50 and Rs. 28 per square yard 
at the market value at the time were not 
in any way influenced in arriving at these 
figures by reason of the building standing 
on the plot. There is, I think, every reason 
to infer that the plot was for purposes of 
valuation regarded as an open plot and 
the dilapidated building standing thereon 
was treated as negligible. When therefore 
Thadomal and the claimant, a pair of shrewd 
business men; fixed the market prices of the 
sub-divisions at Ks. 50 and Rs. 28 per 
square yard, respectively, they, in my opi- 
nion, undoubtedly regarded these figures as 
the market value of open land in that 
locality. In these circumstances it appears 
to me that the Special Land Acquisition 
Officer, while accepting the admission of 
the claimant contained in Ws. 15 as the 
basis of his award of compensation, was 
not justified in deducting Rs. 5 per square 
yard asthe value of the building standing 
on the pict. In my opinion ks. 50 per — 
square yard was the market value of the 
land and was what the claimant was 
entitled to without any deduction. As a 
result of this conclusion it follows that the 
figure of compensation awarded by the 
Special Land Acquisition Officer must in 
this case be enhanced by Rs. 5 per squares 
yard and there must be a proportionate 
enhancement of the 15 per cent. allowed for 
compulsory acquisition. Except for these 
alterations, I uphold the award of the 
Special Land Acquisition Officer. Order 
accordingly. S 4 ' 


1939 

There remains the question of costs. I 
think in this case the claimant must be 
saddled with the costs of this reference. 
He has come forward with a grossly exag- 
gerated claim inspite of the fact that ke 
himself in Ex. 15 was a-party to fixing the 
market price of the land in question at 
Rs. 50 per square yard. It appears to me 
that if his demand had been confined to 
the elimination of the deduction of Rs. 5 
per square yard made by the Special Land 
Acquisition Officer, the Municipality might 
réadily have acceded the claimant’s con- 
‘tention and this reference would have been 
avoided. ng 

5. Order accordingly. 


æ 


' LAHORE HIGH COURT 
_ Second Civil Appeal No. 1152 of 1937 
May 16,-1938 
SKEMP, J. 
CHHAGAN LAL- PLAINTIFF—APPELLANT 
; VETSUE 
Firm MANGAL SAIN-RAJ NARAIN 

AND OTAERS—DEFENDANTS—RESPONDENTS 

Partnership Act (IX of 1932), 3. 69 (2)-—-Suit by 
unregistered firm—Validity—Subsequent registration 
after institution, if renders suit valid. 

A suit by an unregistered firm is invalid and sub- 
sequent registration of the firm after the institution 
of the suit does mot make the suit valid. Varadarajulu 
Naidu v. Rujamanika Mudaliar (1), not followed. 
Subramania Mudaliar v, East Asiatic Co., Ltd. (2), 
Ram Prasad Thakar Prasad v. Kamta Prasad 
Sitaram (3) and Krishna Lal-Ram Lal v. Abdul 
Ghafur Khan (4), followed. 


S. ©. A. from the decree of the District 
Judge, Hissar, dated May 31, 1937. 

Messrs. N. C. Pandit and Prem Chand 
Pandit, for the Appellant. 

‘Messrs. Shamair Chand and Parkash 
Chand, for the Respondents. 

Judgment.—The main question in this 
appeal is whether the suit is barred by the 
provisions of s. 69, Partnership Act. On 
January 21, 1935, OChhagan Mal as a 
partner in the firm known as Hira Lal-* 
Bhanwar Lal s@ed the firm Mangal Sain- 
Raj Narain for Rs. 1,300 as damages arising 
from a forward contract for the purchase 
of. 500 bags of wheat entered into on July 
19, 1933. The plaintiff in his plaint 
, named six cther persons as partners in the 
plaintiff frm and joined*them as pro forma 
defendants, The contesting firm was not 
served for a jong time and a written state- 
ment was cnly filed on December 23, 1935, 
when the point was taken that the suit 
was barred’ by virtue of s. 69, Partner- 
ship Act. The point was not at first put in 
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iseue, but in October 1936, the trial Judge 
dismissed the suit on this ground. The 
plaintiff appealed but the learned District 
Judge upheld the finding. The plaintiff has 
come here in second appeal through Mr. 
Nanak Chand Pandit. Section 69 (2), 
Partnership Act, runs: 

“No suit to enforce a right arising from a con- 
tract shall be instituted in any Court by or on 
behalf of a firm against any third party unless the 
firm is registered and the persons suing are or have 


been shown in the register of firms as partners in 
the firm.” 


Mr. Nanak Chand's first point is that 
the suit was not by a firm but by a partner 
of the firm no longer in existence and thus 
it escaped the operation of s. 69 under the 
terms of s. 69 (3). As pointed out by the 
Judges below, the plaint nowhere stated 
that the plaintiff was suing as the partner 
of a dissolved firm. A somewhat similar 
point was that two of the partnera of the 
firm had died and that the firm was dis- 
solved by operation of s. 42, Partnership 
Act. This point also is not takenin the 
plaint and probably nothing would have 
been heard of either of these points if the 
firm had ‘been registered before suit. In 
point of fact the firm was registered on 
October 18, 1935, the partners being des- 
cribed as Sujanmal, Chhaganmal, Indraj 
and Bhairun Das. The final point urged 
was that taking it as good law that the suit 
could not have been instituted, nevertheless 
registration on August 1%, 1935, validated 
the suit with effect from the date of regis- 
tration which was within time. Varadara- 
julu Naidu v. Rajamanika Mudaliar (1) 
a Single Bench judgment of the Macias 
High Court, supports this view. It is, how- 
ever, the only ruling to this effect, and 
Subramania Mudaliar v. East Asiatic Co., 
Ltd. (2) another Single Bench judgment, 
took the opposite view on the same point 
and it was held that any subsequent 
amendment of petition after getting the 
firm registered under the Partnership Act 
Gould not relate back tothe date of institu- 
tion so as to cure the defect. Similarly 
it was held in Ram Prasad Thakur Prasad 
v. Kamta Prasad Sitaram (3): 

“Before instituting a suit by a partner against a 
firm, the firm must be duly registered ..... . Subse- 


quently registering the firm and amending the 
plaint does not make a valid institution.” 


This case is under s. 69 (1) and, not 


(1) AIR 1937 Mad. 767; 176 Ind. Cas. 916; (1937) 
2M L J 273; (1937) M W N 754; 11 RM 193. 

(2) AI R 1836 Mad. 991; 165 Ind. Oas. 939; 71 M 
L J 663; 44 L W 648; (1936) M W N 1144; 9R M 


314. 
(3) A I R 1935 All 898; 157 Ind, Cas. 154; (1935) A L 
J 1243; 1935 AL R711; 8 R A 113. 
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under s 69 (2), but the principle is the 
same. Finally in Krishna Lal Ram Lal 
v. Abdul Ghafur Khan (4) a Division 
eee judgment of this Court, it is also 
held; 

“Section 69 clearly says that no suit falling 
within its purview shall be instituted. It is the 
institution of the suit that ig barred. lence an 
unregistered firm cannot file a suit nor can it 
after filing get the suit stayed till it gets itself 
registered.” 

To me the wording of the section itself 
seems very clear and it is supported by all 
the authorities except Varadarajulu Naidu 
v. Rajamanika Mudaliar (1). There is a 
especial reason for not following that 
judgment in the present case, because even 
now the certificate has not been placed on 
the record of the civil suit. The date is 
given in the District Judge’s judgment, 
hut the certificate was actually placed on 
criminal proceedings which were instituted 
against the mukhtar-i-am of the plaintiff 
firm on the allegation that he had falsely 
stated that the firm was registered. He 
produced the certificate in his defence, 
On the main point I concur with the find- 
ings of the lower Oourts and with the 
reasoning givenin those judgments. This 
appeal must be dismissed with costs. 

D. Appeal dismissed, 


(4) A IR 1935 Lah, 893; 160 Ind. Cas, 513; 17 L 
275; 38 P L R633; 8R L 557. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 38 of 1938 
July 4, 1938 
ADDISON, AG. C. J. AND Din Monamman, J. 
SHEO NATH ANDOTABRS——DEFENDANTS— 
APPELLANTS 
versus 
MUGHUA—P ratntive AND OTUBRS— 
DEPENDANTS—-RESPONDENTS 

EHasement—Necessity—Absolute necessity and not 
mere convenience, 18 criterion. 

An easement of necessity is not to be granted 
merely onthe ground of convenience and advantage, 
but solely on the ground of absolute necessity. 
Where there are other ways for ingress and exit, 
an easement of necessity cannot be claimed merely 
on the ground thet such ways are inconvenient. 
Zakia Begam v. Lucknow Improvement Trust (1), 
followed. 


L. P. A from the decree of Dalip 
Singh, J., in 8. A. No. 1027 of 1937, dated 
January 3, 1938. 

Mr. Shamair Chand, for the Appellants. 

Mr. D.N. Aggarwal, for the Respondent 
(Plaintiff). ° 

Addison, Ag.G. J.—-The plaintiff sued 
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the defendants for a permanent injunc- 
tion restaining the latter from obstructing 
his passage along the pathway X to T, 
leading to his fields. It was alleged that 
the pathway was sufficient forthe passage 
of cattle and carts and that the plaintiff 
had an easement thereon ashe had been 
passing asof right along it for more than 
twenty years. The passage was also 
claimed as an easement of necessity. The 
trial Judge held that the plaintiff had 
established the right to use such a 
pathway and further that he was entitled 
to it as an easement of necessity. He, 
therefore, decreed the suit. The lower 
Appellate Court held that the plaintiff 
had completely failed to establish that 
he had been using this pathway as of 
right for the last twenty years and has 
noted that when it inspected the spot, it 
could not even finda footpath there. Ag 
regards easement of necessity, the lower 
Appellate Gourt held that the plaintiff's 
fields were surrounded by the fields of 
other persons as well as by the fields of the 
defendants and that therefore,no question 
of easement of necessity arose. Un these 
findings it accepted the appeal and dis- 
missed the plaintifiis suit. On second 
appeal to this Court, the learned Judge 
accepted the finding of fact that no 
easement had been established .as of right 
but came to the conclusion that as the 
plaintiff must have some means of 
access to his fields and as the land was 
once shamilat, the law presumed an ease- 
ment of necessity, giving a right of 
passage over the defendants’ fields to the 
plaintiff. On this ground he accepted the 
appeal and held that the plaintiff was 
entitied to a five feat wide pathway through 
the defendants’ fields, and against this 
decision this appeal under the Letters 
Patent has been preferred. 

It is correct that this land and other land 
round about was shamilat in “1869 when 
it was partitioned. That is a long time 
ago and the plaintiff has peen getting to 
his fields allthat time. In villages as a 
matter of fact the usual way of getting to 
fields is through one’s neighbours’ fields 
when those fields are vacant and there are 
only pathways in very few places. In order 
to give an easement of necessity where a 
partition has been madeof joint property 
of several persons, the easement must be 
necessary for enjoying the share of one of 
the former joint owners. But it is obvious 
that other land was also shamilat and the 
persons owning the other land are noh 


i939 
pérties to this suit, so thatit cannot te 
held that this is the only way along which 
the plaintiff can go to his fields. Indeed 
from the plan it is obvious that he can go 
from other directions, though of course he 
would then aiso be going through the fields 
of other persons. It was held by a Division 
Bench in Zakia Begam v. Lucknow 
Improvement Trust (1) that an easement 
of necessity is not to be granted merely 
onthe ground of convenience and advant- 
age, but solely on the ground of absolute 
necessity. Where there are other ways for 
ingress and exit, an easement of necessity 
cannot be claimed merely on the ground 
that such ways are inconvenient. It is 
impossible therefore, to hold in this case 
that there isan easement of necessity along 
the pathway XtoT,as claimed by the 
plaintiffs. Further the partition took 
place in 1869 and it is now much too late 
toclaim such an easement. For the reasons 
given we accept this appeal and dismiss 
the plaintiff's suit with costs throughout. 
Appeal allowed. 


5. 
(1) AI R 1937 Oudh 268; 167 Ind. Oas, 414; 1937 
W N 252; 3 Luck. 192;9 R O 382; 1937 OL R 
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CALCUTTA HIGH COURT 
Appeal No. 146 of 1935 
May 19, 1938 
Nasim ALI AND Henperson, JJ. 

Firm HARI MOHAN GOBINDA 
CHANDRA DAS AND otaers—PLAlNtTirrs— 
APPELLANTS 
versus 
AMRITALAL CHAUDHURY AND orugrs—~ 


DEFEN panta— RASPONDENTS 

Bengal Money-Lenders’ Act (VII of 1923), 3. 4— 

ae if applies to suits pending at commencement 
of Act. 
If the Legislature want to affect existing right, 
they must express their intention by using words in 
the statute which would expressly or by necessary 
implication make the statute retroactive. Hitchcock 
v. Way (|), Re Apa. Suche & Co., Ltd. (2) and A, 
G. v. Theobold (3), relied on, 

The exception in favour of the creditor who lent 
money before the commencement of the Bengal Money 
Lenders’ Act is an indication that the Legislature was 
not contemplating suits in respect of money lent before 
the commencement of the Act, which had already 
been instituted before the Act came into operation. 

he mere use of the words “any ‘uit’ in s, 4 does not 
by itself show that the section is to be applied to 
pending actions as well, Section 4, therefore, was 
not intended to touch the existing rights of the 
creditors who had already commenced their action. 
Doolubdass Pettamberdass v. Ramloll Thackoorsey- 
dass (4), Lalmohan Rauth v. Kunja Behari Das (5) 
and Sreematt Mrinalini Debi v, Har Lal, Roy (6) 
reljed on. 
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A. from original decree of the Subs 
Judge, lst Court, Dacca, dated February 25, 
1935 


Messrs. Atul Chandra Gupta and Nagen- 
dra Chandra Chaudhury, for the Appel- 
alnts. 

Messrs. Jogesh Chandra Roy and 
Sachindra Kumar Roy, for the Respon- 
dents. 

Nasim Ali, J.—This appeal arises out of 
a suitfor recovery of Rs. 21,303-13-5 gds. 
on a bond executed by the defendants in 
favour of the plaintiffs on Assar 24, 1340, 
corresponding to Jaly t, 1933. The con- 
sideration of this bond is Rs. 1%,740-6-0. 
This amount is made up of Rs, 4,257-13-3 
advanced in cash by the plaintiffs to the 
defendants from tke year 1916 up to the 
year 1922 and the arrears of interest due 
on the amount advanced. The claim in 
the suit includes Rs, 2,526 7-5 as interest 
on the amount mentioned as consideration 
for the bond. The only defence which is 
relevant for the purpose of the present 
appeal is thats. 4, Bengal Money Lenders’ 
Act, applies to this case and that the 
plaintiffs are not entitled to recover more 
than Rs. +,515 10 6, that is Rs. 4,257-13-3 
advanced in cashas principal and an equal 
amount as interest. This defence has been 
given effect to by the trial Judge and the 
plaintifis’ suit has been decreed for 
Rs. 8,515-10-6. Hence this appeal by the 
plaintiffs, 


Two points were raised by Mr. Gupta on 
behalf of the appellants in this appeal: 
(1) That s. 4 does not apply to the facts 
of the present case; (2) That even if it 
does apply the principal of the loan in 
the present case must be taken to be the 
amount advanced in cash as well as the 
arrears of interest on that amount which 
were capitalized from time to time and 
were taken to be part of the principal 
secured by the bond in suit. The present 
suit was instituted on June 5, 1934. The 
Bengal Money Lenders’ Act came into opera- 
tion cn July 1, 1934. The question for 
determinaticn tkerefore is whether s.4 of 


this Act applies to this suit. 

“The law as it is existed when the action was 
commenced must decide the rights of the parties 
unless the Legislature expresses a clear intention to 
vary the relation of litigant parties to each cther: per 
Lord Denman, O. J. in Hiteheock v. Way (1). 

It is a general rule that where the Legislature 
alters the rights of the parties by taking away or 
conferring any rights of action, its enactments, unless: 
in express terms they apply to pending actions, do 


(1) 1837)6A &E 913;2N & P72;W W&D 491; 
6 L J KB 215, 
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not affect them: per Jessel, M. R. in Re Joseph Suche 
& Co., Lid.(2),” 

It certainly was considered in many cases that 
where a person had commenced an action, he hada 
vested right and that any subsequent statute ought 
not to be construed as retroactive so as to alter that 
right. Thisis not an inflexible rule and it does 
not apply if the language of the statute is clear 
and express; per Pollock, B. in A.G. v. Theobold (3)." 


Now if the Legislature want to affect 
existing right, they must express their 
intention by using words in the statute 
which would expressly or by necessary 
implication make the statute retroactive, 
The contention of Mr. Roy appearing on 
behalf of the respondents is that the 
object of the Bengal Money Lenders’ Act as 
stated in the preamble is to make better 
provision for the control of money-lenders 
and to give additional powers to the 
Oourt to deal with money-lending in 
Bengal and that unless s. 4 applies to 
pending actions, the whole object of the 
Act would be defeated. The preamble, 
however, must be read along with the 
sections of the Act. Section 4 isin these 
terms: 

“Notwithstanding anything in any other Act, 
where in any suit in respect of any money lent by 
a money-lender before the commencement of this 
Act, it is found that the arrears of interest amount 
toa sum greater than the principal of the loan, 
the Court, unless it is satisfied that the money- 
lender had reasonable grounds for not enforcing his 
claim earlier, shall limit the amount ofsuch interest 
recoverable in the suit to an amount equalto the 
principal of the loan.” 

It was argued by Mr. Roy that the words 
“any suit’ in s. 4 are very wide and 
consequently they include pending suits 
as well as suits which may be instituted 
after the commencement of the Act. In 
other words the argument is that as there 
are no limitations about the suits in which 
the Court+ is to exercise its powers 
under this Act, the necessary implication 
is that all suits irrespective of the question 
whether they are filed before or after the 
Act would come under the Act, provided 
they are in respect of any money lent 
before the commencement of this Act. I 
am unable to accept this contention. 
Section 6 deals with suits in respect of 
loans made after the commencement of the 
Act. Under that section tLe Oourt is 
prohibited from ‘granting a decree on 
account of arrears of interest a sum greater 
than the principalof the loan. No option 
is left to the Court and it is not open to 
the creditor to plead any circumstances 
which would entitle him to claim on account 


(2) (1875) 1 Oh. D 48; 45 LJ Oh 12. 
(3) (1890) 24QB D 557; 62 L T768; 38W R 
7 


cf arrears of interest any sum greater then 
the principal of the loan When we come 
to s. 4 which deals with loan before the 
commencement of the Act, we find that 
ordinarily the amount of interest cannot 
be decreed in excess of the principal of the 
loan. But the creditor can claim a larger 
amount if he can satisfy the Court that he 
had reasonable grounds for not enforcing 
his claim earlier. Exception has therefore 
been made in cases of creditors who had 
reasonable grounds for not enforcing their 
claim earlier. A creditor suing for the 
recovery of a loan is entitled to plead this 
exception. This is, however, impossible if 
the suit has already been instituted before 
the commencement of the Act. It may be 
said that after the commencement of the 
Act the plaintif may amend his plaint 
and plead the exception. That may be 
so, but this exception in favour of the 
creditor who lent money before the 
commencement of the Act is an indication 
that the Legislature was not contemplating 
suits in respect of money lent before the 
commencement of the Act, which hid 
already been instituted before the Act came 
into operation. as 

The mere use of the words “any suit” 
does not by itself show that the section is 
to be applied to pending action ag well. 
In Doolubdass Pettamberdass v Ramloll 
Thackoorseydass (4), their Lordships cf the 
Judicial Committee had to construe the 
Act of. 1818 whereby certain” ‘contracts 
were rendered invalid. ‘That Act provides; 

“That all agreements, whether made in speaking; 
writing or otherwise, by way of gaming or wagering, 
shall be null and void; and no suit shall be allowed 
in any Court of law or equity for recovering any 
sum of money or valuable thing alleged to be won 
on any wager, or entrusted to any person to abide 
the a of any game, or on which any wager.is 
made, ante 
In construing this Act their Lordships 


observed : ‘ 
“Their Lordships are of opinion that this legis- 


„ lative Act is not to be construed as affecting exist-- 


ing contracts; at all events, not those contracts on 
which actions have already been commenced, for 
Statutes are prima facie deeméd to be prospective’ 
only nova constitutto futuris formam imponere debet 
non præteritis (2 Inst. 332), and there are no words 
in this Act sufficient to show that intention of the 
Legislature to affect existing rights.” 

1 am therefore of cpinion thats.4 was 
not intended to teuch the exisiting rights. of* 
the creditors who had already commenced 
their action. This view issupported by the 
decision of this Court in Lalmohon Rauth 
v. Kunja Behari Das (5). For the reasons 


(4) 5M I A109; 7 Moo, P O 239; 1 Sar. 403 (P O), 
(5) 41.0 W N 499. | 
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cgiven above, I hold that s. 4 does not apply 
to this suit. In view of my decision on the 
first point, it is not necessary to express. 
any opinion on the second point raised 
by Mr. Gupta. The result, therefore, is that 
this appealis allowed. Thesuit is decreed 
in full with full costs in this Court as 
well asin the trial Court. The plaintiff 
will get interest at the rate of six per cent. 
per annum from the date of the institution 
of the suit until realization, 

Henderson, J.—I agree. The point at 
issue had to be considered in a case heard 
by Ounliffe, J. and myself; vide Sreemati 
Mrinalini Debi v. Har Lal Roy (6). Nothing 
stated here would induce me to depart 
from the opinion which I expressed on that 
occasion. 

S Appeal allowed. 


(6) 63 O L J 117; 168 Ind. Oas. 902; A I R 1936 Oal- 
339; 9 R 0 881. 


LAHORE HIGH COURT 

. Civil Revisions Nos. 796 and 797 of 1937 
February 7, 1938 

| TEK OHAND, J. 
. LAL CHAND CHAUDHRI—Degstror— 

‘PETITIONER 

l versus 
BOGHA RAM AND OTHERS—RESPONDANTS 

Provincial Insolvency Act (V of 1920), s, 6 (e)— 
Act of insolvency occurs when property is knocked 
down in execution sale and not when sale is con- 


jirmed—Petition to be made within three months of - 


sale. 


The sale in execution is complete when the prop- 


„erty is knocked down to highest bidder and it is 
not open to the Oourt thereafter to offer the property 
to'any person who may be prepared to purchase 
‘it for higher amount. Hoshnak Ram v. Punjab 
National Bank, Ltd. (2), followed. 

“ Therefore, an act of insolvency ins. 6 (e), Provin- 
cial Insolvency Act, occurs when the property is 
sold and not when the sale is confirmed. A petition 
by a creditor myst, therefore, be made within three 
months from the date of the sale and not from its 
ia a oi; Kanai Lali Nandy v. Tinkari De (1), 
relied on. 


Mr. M. A. Majid, for the Petitioner. 

M. Achhru Ram, for Respandent No. 1. 

Order.—This judgment will dispose of 
Civil Revisions Nos. 796 and 797 of 1937. 
The petitioner, Lal Chand Chaudhri, has 
"been adjudicated as insolvent by the Insol- 
vency Judge, Lyallpur, cn two petitions 
presented by Bogha Ram. The order has 
been confirmed, on appeal by the District 
Judge. On revision, it is urged that the 
orders of the Couris below are contrary to 
law. On January 15 of 1935, the respondent 
Bogha Kam who is admittedly one of 
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tLe creditcrs of the petitioner, presented 
an application for his adjudication as an 
insolvent. The act of insolvency alleged to 


have been committed by the petitioner 
was that he had transferred certain pro- 


-perty of his to another creditor, named 


Gurditta Mal who is related to the petitioner, 
and that in doing so he gave him 
fraudulent preference. While this petition 
was pending, another petition was presented 
by the same ereditor on April 27, 1935, 
in which several other acts of insolvency 
were alleged to have been committed by 
the insolvent. Of these Insolvency Judge 
held the following twoto be proved: 

“(1) that in execution of a decree which had been 
obtained by the wife of the insolvent against him, 
one-half share in a house belonging to the insolvent 
had been sold, and 

(2) that on February 12, 1935, the insolvent 
had. leased six squares of land to a creditor, 
Wasandha Ram-Kishan Chand, who had obtained 
a decree on an award against him and had thus 
given him fraudulent preference over the other 
creditors.” SS 

The trial Judga held the three “acts 
of insolvency” above mentioned to 
be proved and declared the petitioner 
insolvent, On appeal the learned District 
Judge agreed with the findings of the 
Insolvency Judge with regard to the first 
two acts, but did not give any finding as 
to the third. Before me, itis urged that 
the debt in favour of Gurditta Mal was 
genuine debt, that. there had been litiga- 
tion between him and the insolvent, and 
that in the circumstances of the case it 
should be held that the transfer in favour 
of Gurditta Mal was effected as a result of 
“pressure” by Gurditta Mal on him. It 
was also pointed out that the transfer had 
really been effected in July 193!, and not 
on October 24, 1934, as found by the 
Court and, therefore, it was more than three 
months before the date of the presentation 
of the petition for insolvency. I have 
heard the petitioners Counsel at length and 
have examined the record, but cannot find 


“any adequate ground for dissenting from the 


conclusions of the Court below. The finding 
that the sale had been effected on October 24, 
1934, is one of fact, based on evidence, and 
on examining the terms ofthe compromise 
between Gurditta Mal and Lal Chand and 
the other materials on the record, [ am 
of opinion that no tther conclusion was 
possible. The Courts have also concurrently 
found that no pressure had been exercised 
by Gurditta Mal on the insolvent in the 
matter of the transfer in question. On 
this point again, the materials on the record 
fully justify the conclusions of the Courts. 


568 


below. There is no proof whatever of the 
alleged Pressure and it appears that the 
transaction had been effected by the 
transferor of his free will and accord, and 
with a view to give preference to a favoured 
creditor. I hold, therefore, that the Oourts 
below had come to a correct conclusion 
in holding the first act of insolvency 
proved. 

With regard to the sale of a half share in 
the house of the insolvent, effected in execu: 
tion of the decree obtained by the wife 
of the insolvent against him, the contention 
raised is that the sale, though effected 
in execution of the decree of the wife on 
March 27, 1935, had not been ‘confirmed,’ 
when the petition for insolvency had been 
presented. It was pointed out that both 
the decree-holder and the judgment-debtor 
had filed objections under O. XXI, r. 90, 
alisging irregularities in publishing and 
conducting the sale, and that until the dis- 
posal of these objections and confirmation 
of sale by tke Court, it could not be said 
that there was a ‘sale’ within the meaning 
of cli (e) of s. 6, Provincial Insolvency 
A35. The learned Counsel has not been 
able to cite any authority in support of his 
contention, and he concedes that ihe only 
ruling in which this matter has been con- 
sidered is against him. In Kanai Lal 
poe v. Tinkari De (1), if was held that 
toe 

“act of insolvency in s. 6 (e) occurs when the 
property is sold, and not when the gale is con- 
firmed. Hence a petition by a creditor must be made 
within three months from the date of sale and not that 
of confirmation.” 

With this conclusion I respectfully agree. 
The learned Counsel referred me to a number 
of cases iu which the question raised was 
whether atbidder could retract his bid after 
the sale had been completed by the Officer 
of the Court but before it had been confirmed 
by the Court. The rulings have no direct 
bearing on the point. It may be stated, 
_ however, that the view taken therein hag 
been dissented from by a Division Bench 
of this Court in Hoshnak Ram v. Punjab 
National Bank, Ltd. (2). In that case it 


was held that: 

“When the officer of the Oourt or such other 
person as the Court may appoint to conduct a 
sale as provided in O. XXI, r. 65 knocks down the 
prom to the highest.bidder, such person must 
e deemed to have been declared to be purchaser 
of such property. The sale is complete when the 
property is knocked down to highest bidder and it 


is not open to the Court thereafter to offer the 
(1) AIR 1933 Oal.564, 145 Ind. Cas. 429; 5701 
J 148; 37 O W N 535; 6 R OIL. 
(2) AIR 1936 Lah. 555; 186 Ind, Oas. 603,9 R L 
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Property to any person who may be preparetl to 
purchase it for higher amount.” 


I agree in holding that the second act 
of insolvency is also proved. In view of 
my findings given above, it is not necessary 


“ to gointo the question as to whether the 


lease of six squaresof land for one year 
in favour of Wasandha Ram Kishan Chand 
did or did not amount to an “act of insol- 
vency.” The petition for revision fails 
and is dismissed with costs. P 

8. Petition dismissed. 


LAHORE HIGH COURT 

Second Appeal No. 349 of 1937 . 

July 7, 1938 
Din MOHAMMAD, J. 

ABDUL GHAFOOR AND ofunes— 

DEFENDANTS—APPELLANTS "i 
versus 
FAJIR ALI AND saNoTHER—PLAINTIPFS 

AND ANCTHER— DEFENDANT—RESPONDENTS 

Custom (Punjab)—Successton—Rajputs of Karnal 
District—Daughters, tf succeed to self-acquired 
property in preference to collaterals—Proof of cus- 
tom—Judicial decisions, value of. 

Among Rajputs of Karnal District, daughters 
succeed in preference to the collaterals of their res- 
ae fathers to the self-acquired property left by 
them. 

Apart from the fact that instances of other districts 
will not be of much avail, judicial decisions. on 
questions of custom are not of much assistance as 
they proceed on their own facts and are based on 
the amount of evidence led in each case. 


S, A. from the decree of the District 
Judge, Karnal, dated October 27, 1936. 

Khwaja Feroze-ud-Din, for the Appellants. 

Mr. Shamair Chand, for the Respondents, 

(Plaintiffs). 

Judgment.—The suit out of which 
this appeal has arisen was instituted by 
Musammat Allah Di against the collaterals 
of her father, Lakha, for a declaration 
that she was entitled to succeed to ‘the 
celf-acquired property of her father in 
preference to his collaterals who. were 
related to him in the seyenth degree. Her 
suit was dismissed on January 9, 1934, but, 
on appeal, the Additional District Judge 
set aside the judgment of the Court below 
on the ground that the legal representatives 
of certain defendants who had died during 
the pendency ef the suit had not been 
properly brought on the record and directed 
the trial Court tore-hear the case. The suit 
was again dismissed on June 21, 1935, and 
from that order an appeal was preferred to 
the District Judge once more. He came 
to the conclusion that, in the first instance, 
the riwaj i-am was not very clear so-far 


1989 


as its applicability to the non-ancestral 
property was concerned, and secondly, that 


the presumption that it gave rise to was ` 


amply rebutted by the instances produced 


on behalf of the plaintiff. He, however, on. 
the application of the defendants granted: 


them a certificate under s 41 (3), Punjab 
Courts Act. 

Counsel for the appellants has urged that 
from time immemoral the custom among the 
Rajputs of the District of Karnal has been 
uniform and that daughters have always 
been excluded from inheritance irrespective 
of the nature of the property. He mainly 
placés his reliance on the mass of oral. 


evidence produced by the appellants. and- 


contends that the riwaj-i-am as supported 
by that evidence should prevail in this case. 
Counsel for the respondents, who are now 
on the record as the legal representatives 
of Musammat Allah Di, on tke other hand 
urges that so- far as the old riwaj-i am is- 
concerned, it applied to ancestral property 
alone, and inasmuch as it did not contem- 
plate non-ancestral property, the question 
and answers in that riwaj-i-am cannot serve 
as a valuable guide in the decision of this 


ease. He further stresses that fact that 


it was only in 1910, when the distinction 
between acquired and ancestral property 
was for the first time intrcduced in the. 
riwaj-t-am, that the persons responsible. 
for stating the riwaj made the old 72waj 
applicable to the non ancestral property. 
` and that, on this ground, no value should 
be attached to the statement of custom in. 
the latest riwaj iam, inasmuch as it is not 
so ancient as a binding riwaj should be. 
In addition to this, he relies on the three 
judicial instances produced on behalf of the 
respondenis, which clearly show that the 


daughters in those cases did succeed in 


preference to the collaterals of their respec- 
tive fathers to the self-acquired property, 
left by them.” In view of the fact, there- 
fore, that the sheet-anchor of the appellants 
is a bare statement im the latest riwaj-i-am, 
unsupported by instances, and on the other 
side there is aclear proof of the fact that. 
on three cccasions at least the riwaj-i-am, 
as stated in the Manual of 1910, was 
not followed, it cannot be reasonably urged. 
that the. District Judge has in this case 
come to such an erroneous conclusion as 
to. justify my interference. Counsel for the 
appellants admits that there is no authority 
of this Court dealing with the matter but 
he seeks support from-certain cases relating 
to the neighbouring Districts of Gurgaon, 
and Hissar. In my view, however, apart 
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from the fact that instances of other districts 
wilh not be of much avail, judicial decisions 
on questions of custom are not of mucu 
assistance as they proceed on their-own facts 
and are based on the amount of evidence 


-led in each case. I, accordingly, maintain 


the decision of the District Judge and 
dismiss this appeal. In view of the fact, 
however, that the District Judge had granted 
a certificate to the appellants under s. 41 
(3), Punjab Oourls Act, I leave the 
parties to bear their own costs before we. 

8. Appeal dismissed. 


_n— 


LAHORE HIGH COURT _ 
Second Appeal No. 182 of 1935 
April 19, 1938 
Tux Osanp, J. 
ABDUL MAQSAT AND, OTHBRS—PLAINTIFFS 
~ —APPRLLANTS 
versus ; l 
MOHAMMAD AMIN KHAN—Deranpant* 
AND ANOTHER—PLAINTIFF—ResponDENTS 
Custom (Punjdb)—Abadi Ferozepore—Right of 
reversion in malba of houses of non-proprietors— 
Proof of custom—Technical rules of English Law 
Applicability in India. 
here jt. is shown that a particular custom haa 
been followed uniformly during a period of 60 
is binding. 
Maharaj Narain v. Banogi (2), 4arif Khan v. Amir 
Khan (3), Kuar Sen v. Mamman (4) and Palaniandt 
Tevan v. Puthiran Ganda Nadan (9), relied on. _ 
The technical rales of English Law governing 
the establishment apie ar be ree 
rigidly in proving the existence of @ custom in, 
india Roshan Ali Khan v. Asghar Ali (6), Abdul: 
Hussain Khan v. Bibi Sona Dero (7) and Durga 
Devi v. Shambhu Nath (8), relied on. [p. 374, col. 


tn India a custom may fall into desuetude and 
be superseded by another custom accqrding to the- 
ethical aad legal notions of the community in which. 
it is in force, provided of course the. existence of 
the substituted custom can be proved by a series 
of well-known, concordant, and on the whole, con-' 
tinuous instances, extending over 4 reasonable 
length of time. Mathura Naikin v. Hau Naikin (9), 
Daya Ram v. Sohal Singh (10) and Raj Kishany 
Singh v. Ram Joy Surma (LD, relied on : h 
Held, on evidence that on the non-proprictors | 
leaving, the right of reversion of the malba of thei 
houses of the non-proprietors in abadi Ferozepore- 
vested in M alone and notin all the proprietors of: 
the village. l 24 
S. A. from the decree of the Dis- 
trict Judge, Attack at Campbellpur, dated’ 
July 31, 1934. 
Mr. Shamair Chand, for the Appellants. e 
Messrs. Barkat Ali and S. Hasan Jafari,. 
for the Respondent (Defendant). C 
'Judgment.—The parties to this litiga- 
tion are the descendants of Malik Allah Yar 
Khan, Awan Qureshi of Mouza Shamsabad ` 
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in Attock District. Their relationship will appear from the following pedigree-table. 





ALLAH YAR KHAN 
Toa NG | || 
A Hafiz Ghulam Ahmad. Mohammad Nasim Feroze Khan 
| _ 
Sultan Ahmad Haji Ahmad 
| | | l 
Fateh Ahmad Ali Ahmad Sahinchi Hagan Din Ghulam Selim 
| (plaintiff Khan (plaintif | Yahya 
Abdul Magqsat No. 2.) (plaintiff No. 4) i 
(plaintif No. 8.) Mohammad 
No. 1) Akbar 
(plaintiff No. 5. 
| a ec 
Fazal Mahmud. Ghulam Sarwar 


(plaintiff No. 6.) 


| | | | 
Roshan Din Mohd. Shafi==Musammat Janat Ahmad Ghulam Fizal J le Ghulam 


| | | 
K. B. Malik Milik Malik Malik 


Bibi 


Din, Jilani. ara Khan. Qadir 


| 
Mohammad Ahul 








| 
Mobammad Sher Mohd. Abdul aF | 
Amin Mohd. Ahsan Hag. Nasim Rauf. Quddus. | 
Khan Khan | 
(defendant). | 
| 
Bahawal Din. Ghulam Khan. i 
D AN KANAKA KANAN 
| | | 
Abdul Malik. Ghulam Faruq. a PHT hk Ghulam Haider. 
g 


The six plaintiffs are the descendants 
of Mohammad Nasim, and the defendant 
Malik Mohammad Amin is the eldest 
grandson of FerozeKhan. There has been 
litigation between these two branches of 
the family for over 60 years. The parties 
have been, before the Chief Court and the 
High Court on several occasions previously. 
Aliah Yar Khan, the common ancestor of 
the parties, was the sole proprietor of 
Shamsabad. On his death the affairs of the 
family were managed by his eldest son 
Ghulam Ahmad. 
Ghulam Ahmad retired from the manage- 
ment of the estate and devoted himeelf to 
the study of the Quran, for which reason 
he began to be described as Hafiz. Feroze 
Khan, though he was the ycungest of the 
brothers, then tcok over the management 
of: the estate, and both under the Sikh Rule 
and after the conquest of this part of the 
country by the British, he increased the 
family property considerably and acquired 
great influence locally, The British Gov- 
ernment conferred a substantial jagir on 
him; and he was appointed the lambardar | 


About the year 1844° 


of Shamsabad and the zaildar of the ilaka. 
During the period that Feroze Khan was. 
the head of the family, the abadi of - 
Shamsabad was considerably extended; a 
new mohalla was founded by Feroze Khan 
and was named after him as Ferozepura. 
(It is in respect of certain rights in this 
mohalla that the present dispute has 
arisen). At the time in the first settlement, 
disputes arose between Feroze Khan and 
Mohammad Nasim as to the shares in 
which they were to be entered as owners 
of the family landed property. This dispute 
was ultimately decided by the Chief Court 
(O. A. No :69 of 1866) on January 26, 
1867, it being held that Feroze Khan was 
entitled to one-half, and Ghulam Abmad 
and Mchammad Nasim to one-fourth each. 
About the same time, it was settled by the 
executive authorities that the jagir shall 
be held by Feroze Khan alone. Feroze 
Khan died in 18¢7 and on his death a pecu- 
liar mode of succession was adopted; his 
eldest scn Roshan Din was given one-half 
of the estate and his other seven song 
divided the remaining half among them- 


1039 
Selves in equal shares. The whole of the 
jagir was of course continued in the name 
of the eldest son Roshan Din alone, who 
was also appointed zaildar and lambardar 
In Place of his father. Roshan Din died in 
1833, leaving four sons: Mohammad Amin 
(defendant), Sher Mohammad, Mohammad 
Ahsan aud Abdul Haq, who have appeared 
48 witnesses in this case, On Roshan Din’s 
death one-half of his estate went to the 
eldest soa Mohammad Amin and the re- 
maining half was taken by the other three 
sons in equal sharés. The jagir was con- 
tinued in the name of Mohammad Amin 
alone and he sucseeded his father as the 
zatldar and lambardar,. 

In January 1900 a suit was instituted 
by the descendants of Mohammad Nasim, 
against the descendants of Feroze Khan, 
including Mohammad Amin. That suit was 
for possession by partition of a one third 
share in the abadis of Mauza Shamsabad 
Including mohalla Ferozepura. The suit 
was resisted by Mohammad Amin who 
claimed (inter alia) that the abadi of 

erozepura had been founded by his grand- 
father, that he was the sole proprietor of it 
and that this mohalla should be excluded 
from: the partition altogether. He further 
Claimed that he alone was entitled to cer- 
tain dues known as hag bua, watta rakhai, 
dhart, ete. - This suit was ultimately decid- 
ed by a Division Bench of the Chief Court 
In ©. A. No 124 of 190: on January 5, 
1910. The learned Judges held that Feroze- 
pura had been founded by Malik Peroze 
Khan but it did not belong to him-exclu- 
sively, and the site of the abadi of this 
mohalla, like that of Mouza Shamsabad as 
a whole, was the property of all the deg- 
cendants of Allah Yar Khan in the shares 
in which they had inherited the family 
estate as laid down in the Chief Court deci- 
sion of 1857.- It was further held- that 
Mohammad Amin was solely entitled to 
the hay bua and the other dues menticned 
above. Thirdly, Mohammad Amin had the 
exclusive right of locating non-proprietors 
in, and ejecting them from the abadi of 
Ferozepura but that he had no such right 
in Shamsabad generally, where the right 
vested in all the proprietors. Subject to 

ese reservations, it was held that the 
Plaintiffs were entitled to have the abadi 
of Shanisabad Rartitioned except in regard 
to existing houses, gardens, roads, ponds, 
mosques and other lands or structures of 
public utility. 

In 1921-25 was held the last settlement 
of that part of Attock District, in which 
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Shamsabad is situate. The settlement 
authorities made certain entries in the 
wajibeul-arz, which led to considerable litiga- 
tion between the descendants of Moham- 
mad Nasim and Mohammad Amin. On April 
26, 1929, the descendants of Mohammad 
Nasim instituted a suit against Mohammad 
Amin and others for a declaration that 
they were entitled to one-third share in 
hag bua, puchh bakri, watta rakhai, ete., 
in Shamsabad and thatthe entries in the 
wabij-ul arz to the effect that Mohammad 
Amin alone was entitled to these dues were 
incorrect.. This suit was finally decided by 
the High Court in O. A. No. 1874 of 1939 
on January 8, 1935: the plaintiffs’ claim 
was dismissed and the entries in the wajib- 
ul arz relating to the dues mentioned above 
were upheld. The present dispute relates 
to another provision in the same wajib-ul- 
arz and is concerned with the right of 
reversion in the malba of the houses of the 
non-proprietors in mohalla Ferozepura. The 
disputed entry in the wajib ul-arz of the 
settlement of 1924-25 is as follows: 

“The abadi of Ferozepura was founded by Malik 
Feroze Khan. Non- proprietors can build their 
kothas in the above mentioned abadi with the 
permission of Khan Bahadur Malik Mohammad 
Amin, and in the abadi of Shamsabad with the 
permission of the whole proprietary body. The 
right of locating or ejecting (the non-proprietors) 
is on the same lines. As long as the non-proprietors 
live there, they are not interfered with, but if they 
go to another place, they cannot sell or remove 
the malba which is taken by Khan Bahadur 
Malik Mohammad Amin in the abadi of Ferozepura 
and by the whole proprietary body in the abadi of 
Shamsabad ” 


Soon after the completion of the settle- 
ment, the six plaintiffs, who are the des- 
ecendants of Mohammad Nasim, objeciel to 
this entry and for some years they carried 
on litigation before the revenue authorities. 
Being unsuccessful there, they instituted 
the present suit on March 5, 1930, in the 
Court of the Senior Subordinate Judge, 


"Attock, for a declaration that the aforesaid 


entry, in so far as it related to the reversion 
of the malba in the abadi of Ferozepura 
was incorrect and inoperative against the 
plaintifis’ proprietary rights in the abadi 
of Ferozepura and that the defendant was 
not the sole owner of Ferozepura. The 
suit was dismissed bý the Senior Subardi- 
nate Judge on April 19, 1930, on the 
preliminary ground that it was barred by 
res judicata by reason of the findings in the 
judgment of the Chief Court in Oivil Appeal 
No. 122 of 1904, dated January 5, 1910, 
to which -reference has been made above. 
This decision’ was affirmed on appeal by 
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the District Judge on January 12, 1931. 
On second appeal (Oivil Appeal No. 6.0 of 
1931, decided by Bhide, J. on October 10, 
1932), both parties agreed as to the cor- 
rectness of the first part of the entry, in so 
far asit stated that the abadi of Feroze- 
pura was founded by Malik Fercze Khan, 
that mnon-proprietors could build their 
kothas in the abadi with the permission of 
Malik Mohammad Amin, and that the right 
of locating or ejecting them vested in him. 
It was also agreed that Malik Mohammad 
Amin was not the sole owner of Ferozepura. 
The dispute was thus confined to the por- 
tion of the entry relating to the reversion 
of the malba of the houses of the non- 
proprietors in Ferozepura to Malik Moham- 
mad Amin. On this point the learned Judge 
held that the matter was not res judicata 
by reason ot the previous decision. He 
held that the question was one of custom 
which should be decided, independently of 
the former decision, on the evidence of the 


parties. As this point had not been tried by ° 


the Courts below, he accepted the appeal 
and: remanded the case for re hearing and 
re-decision of the question as to whether 
of the non-preprietors leaving Ferozepura 
the malba vested in Malik Mohammad 
Amin alone or in all the proprietors of the 
village. After the parties had produced oral 
and: documentary evidence bearing on the 
point, the Subordinate Judge decided this 
issue against the plaintiffs and dismissed: 
the suit on August 23, 1933. ‘This decision 
was upheld on appeal by the léarned Dis- 
trict Judge on July 31, 1934. He, however, 
granted a certificate under s. 41 (3), Punjab 
Courts Act for a seccnd appeal to this Court 
on the question of custom involved. 

Before me, the case has been argued at 
great length by Mr. Shumair Chand for the 
plaintiffs appellants and Mr. Barket Ali 
for the deiendani-respondent. It is common 
ground that the entry in the wajib-ul-arz 


of the latest settlement being in favour of® 


the defendant, the onus to prove that it 
is incorrect lies on the plaintiffs. It is also 
conceded, as observed by Bhide, J.1n the 
order of remand above reterred to, that the 
existence of the custom cannot be proved 
by a process of logical reasoning: it must 
be established by instances of the actual 
course of events in the past. Before ccnsid- 
ering the evidence prcduced in the case, 
it ig necessary to state ‘a few facts which 
are no longer in controversy. It is now 


comnion ground that the ownership of the. 


abadi of Ferozepura vests in all the des- 
cendanis of Allah Yar Khan, the share. of, 


Feroze Khan's defendants being one-half 
and that of Mohammad Nasim’s descens 
dants one-fourth. (The third brother 
Ghulam Ahmad died issueless and the parties 
are not agreed before me as to who had 
succeeded to his share. This point is, howe 
ever, not material for the purposes of this 
litigation}. Itis also admitted that Feroze 
Khan was the founder ofthe mohalla and, 
that the right of locating and . ejecting: 
tenants in Ferczepura vests in Mohammad 
Amin alone. he next point worthy of note. 
is that the plaintiffs have not produced a: 
single instance, in which they, or any. 
other descendants of Allah Yar Khan; - 
except Mohammad Amin, have ever taker 
the malba on a non-proprietor abandoning 
his house in muhalla Ferozepura or his dying: 
without wife or issue. It is also a significant: 
fact that the oral evidence produced by 
them consists only ofthe statements. of four 
of the plaintiffs themselves. No other: 
person from the village, whether a proprietor: 
or a non-proprietor, has come forward to 
depose that the entry in question was: 
wrongly recorded in the wajib-ul-arz or. 
that the actually prevailing custom is. 
as alleged by. the plaintiffs. It is also: 
noteworthy that if the custom were: ask 
alleged by the plaintiffs, the descendants? 
of the seven younger sons of Feroze Khan: 
and the three younger sons of Rosh.n Din; 
would be entitled to a pro rata share in the 
malba of the hcuses abandoned by the. nons 
proprietors and the share of Malik Mohame! 
mad Amin would be only, 1/64th. But” 
none of, them has claimed any shares: 
Indeed three of his brothers, Sher Moham-- 
mad, Mohammad Ahsan and Abdul Uaq,: 
two of whom are members of the: 
Provincial Civil Service and are not likelyo 
to forego their shares if they had any, haves 
actually given evidence supporting thes 
custcm as recorded in the wajib ul-arz. 
Another point, which it is necessary. to. 
mention, is that in the course of the settler. 
ment when the wajib ul-arz was under prer: 
paration, the non-proprietors claimed thate 
they were the proprietors of the malba and: 
that they could alienate it to anybody they.. 
liked, without reference to the proprietary - 
body. This claim was resisted by Moham-~ 
mad Amin who” stated that the non-pro«: 
prietors could not selithe malba or the site. 
underneath and that on their giving up. 
residence in the village the malba reverted. 
to him. Two of the plaintiffs, Sahinchi:- 
Khan (plaintiff No.3) and Mohammad Akbar. 
(plaintiff No. 5) and Fateh Ahmad, father 
of Abdul Magsat, plaintiff No. 1, made. 


1, 7 

1939 
Statements supporting the claim of 
the .non-proprietors: they did not 
then put forward the claim which they 
have made in the present litigation. that 
they were the owners of one-third of the 
abadiof Ferozepura, and as such, were en- 
titled to their pro rata share in the malba. 
It may be mentioned that in their evidence 
as witnesses Sahinchi Khan and Moham- 
mad Akbar denied having made the 
statement; but this fact was proved by tha 
Naib Tahsildar, Mohammad ‘Taj ud-Din, 
who was examined as a witness in the case 
and by other evidence, which has been 
accepted as true by the Courts below. The 
defendant hasexamined 33 witnesses who 
have attempted to prove 23 instances in 
each of which on the line of a non-proprietor 
beccming extinct or his abandoning his 
residence in mohalla [erozepura, the 
house was taken by the defendant Moham- 
mad ‘Amin or the malba removed by him. 
(After giving a summary of the instances 
the judgment proceeded further). All these 
instances are supported by oral evidence 
of the witnesses produced by the defendant, 
who have been believed by both the Courts 
below. Mr. Shamair Chand has taken me 
through the evidence and after giving due 
consideration to his arguments, I see no 
reason to differ, except with regard to 
Instance No. 19, the evidence relating to 
which is not sufficiently clear and specific. 
The name of the non-proprietor, the malba 
of whose house is stated to have been 
taken possession of by the defendant, is 
not disclosed by the witnesses. He is 
merely described as a Hindu who had 
embraced Islam. Leaving this instance 
out. of consideration, there is clear proof 
Of.22 cases in which the defendant alone 
took the house or the malba to the 
exclusion of, and without protest by, the 
plaintifis or any other proprietor of the 
village. Some of these instances are as 
old as 60, 55nd 50 years; in 15 cases the 
reversion took place more than 20 years 


ago. 

__Mr. Shamair Chand relied largely on the 
entries in the wajib-ul-arzg of the first three 
settlements held in 1562, 1892 and 1904. 
The entry in the first settlement, however, 
réfers merely to the Iccation and ejectment 
of tenants and is couched ip vague phraseo- 
logy, which might either mean that that 
Fight vested in all the proprietors, or in 
Feroze Khan alone who was described 
as khas lambardar. The entries in the 
second and third settlements are no . doubt 
in favour of the plaintiffs, They related to 
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the watta rakhai dues and also to the right 
of reversion of the malba on abandonment 
by a non-proprietor. With regard to the 
dues, the entry was found to be erroneous in 
the litigation which ended with the Chief 
Court decision in 1910 and with regard to 
the reversion of tha malba it was super- 
seded, after inquiry, by the wajib-ul-arz in 
the most recent settlement. Not a single 
instance in support of the alleged rights of 
the plaintiffs is proved by oral or documente 
ary evidence, whereas no less than 22 
instances, several of which are of very 
early times, have been proved in favour of 
the defendant. The oral evidence almost 
unanimously supports him. Mr. Shamair 
Chand also referred me to two .decisions of 
Mr. Ejaz Nabi, Munsifin 1881, in which 
at the instance of the proprietors certain 
alienations by non-proprietors in Ferozepura 
were set aside. These instances are 
really notin point as these were not really 
cases of reversion on’ the death of, or 
abandonment by, a noneproprietor, but of 
sale of the houses including the malha and 
the site by non proprietors, and the sales 
were set aside at the instance of the pro- 
prietors. 

As a last resort, Mr. Shamair Chand 
argued that the instances, even if they be 
held to be proved, were not sufficient to 
establish the custom in view of the recent 
decision of a Full Bench of this Court in 
Bahadur v. Nihal Kaur (1) at p. 611%, 
according to which a custom can be held 
proved only if itis “ancient” in the sense 
that it is shown to have existed “so long 
that the memory of man runneth. not to 
the contrary.” I do not think that this 
decision affects the present case. In the 
first place, the custom as recorded in the 
wajib ul arz is against the claim of the 
plaintiffs. The initial oaus, therefore, was 
on them and they led no evidence except 
their own bare statements, unsupported 
by any instance to discharge it. On the 
shown 
that the custom, as recorded, has been 
followed uniformly during a period of 
60 years. Proof of the existence of 
custom over such a period has been con- 
sidered by the Courts in India to be 
sufficient to hold that it is binding: see 
inter alia Maharaj Narain v. Banogt (2) 
at p. 1611, Zarif Khan v, Amir Khan (3), 

(1) I L R (1937) Lah, 594; 169 Ind, Oas. 909; 39 P 
LR 349; AIR 1937 Lah. 45'; LOR L81. : 


(2) 31 PR 1907. 
(3) 85 P RIBL 
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Kuar Sen v. Mamman (4) at p. 92* 
Palaniandt Tevan v. Puthiran Gonda 
Nadan ‘5) and Boulnois and Rattigan’s 
Notes on Customary Law, p. 34. Moreover, 
it has beenheld by their Lordships of the 
Privy Council in several cases that the 
technical rules of English Law governing 
the establishment of custom cannot be 
followed rigidly in proving the existence of 
a custom in this country: Roshan Ali 
Khan y. Asghar Ali (6) at p. 751, Abdul 
Hussein Khan v. Bibi Sona Dero (7) at 
p. 460} and Durga Devi v. Shambhu Nath (8) 
at p. 206§. lf is also well recognized that in 
India a custom may fall into desuetude and 
be superseded by another custom accord- 
ing to the ethical and legal notions of the 
community in which it is in fcree, provided 
of course the existence of the substituted 
custom can be proved by a series of well- 
known, concordact, and on the whole con- 
tinuous instances, extending over a reason- 
able length of time: ef. Mathura Naikin v. 
Esu Naikin (9), Daya Ram v. Sohal Singh 
(10) at p. 4074 cf. Raj Kishen Singh v. Ram 
Joy Surma (11) at p. 194|] where proof of 40 
years of practice was considered sufficient 
to destroy the existence of rule of descent 
which admittedly prevailed before. For the 
foregoing reasons, I hold that the custom, 
as recorded in the wajib-ul-arz, has been 
proved to exist and that the plaintiffs have 
failed to establish their claim except to the 
extent admitted by Counsel for the defend- 
ant before Bhide, J. that Malik Muhammad 
Amin was not the sole owner of Ferozepura. 
The decision of the Courts below, there- 


(4) 17 A 87; A W N 1895, 10. 

(5) 20 M 389. 

(6) 5 Luck. 70; 121 Ind. Cas. 517; AIR 1930 
P O 35; 57 IA 29; Ind. Rul, (1930) PO 53:58M L 
ages 70WWN8l; 31 L W570, 52 0L J 183 


). $ 
(1) 45 O 450; 43 Ind. Oas. 306; A I R1917 P O 
181; 45 IA 10; 16 ALJ17;4 PLW27;34mM L 
J 48; 20 W N 353; 23 M L T 117; 276L 240: 
a 1918; 20Bom. L R528 12S LR 104 
). 
i (8) 5 L 200; 80 Ind. Oas. 965; A I R1924 P O 
113; 51 IA 182; 22 A L J 394; 45M LJ 
661; 26 Eom. L R 557; (1924) M WN 434; 201, W 
216; 29 O W N1086; L RS A(P O 81 OW N 
569 (PO). : 
(9) 4 B 545, 
(10) 110 P R1906; 31 PLR 1907; 59P W R 1907 


B . 
an 1 O1lt6; 19 W R8; 3 Sar. 174; 8M LJ 151; 2 
Suther. 744 (P 0). 
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fore, is correct. I dismiss the appeal with 
costs. 


D. Appeal dismissed. 
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versus 
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Civil Procedure Code (Act V of 1908), O. XXI, 
r. 10, s8. 2 (5), 50 (2)—Transfer of decree to other 
Court for execution—Proceedings in executioniiare 
initated by application in execution —Receipt of 
decree on transfer is merely ministerial Act—Decree 

rom Court in India transferred to Court in Burma 
before separation of Burma—Application for execu- 
tion after separation of Burma—Burma Court, if can 
execute it—S. 10, Government of Burma Adaptation of 
Laws Order 1037, whether applies—Whether applica- 
tion to addlegal representative of deceased judgment- 
debtor should be made to Court passing decree or to 
Court executing decree, is matter of procedure and 
not of jurisdiction—Defect might be waived in case of 
non-compliance with procedure. 

In a case where a decreeis transferred to another 
Court for execution, it is the application for execution 
which initiates the proceedings in execution. The 
receipt of the decree on transfer isa mere ministerial 
act. 

A decree passed bythe Court of the Subordinate 
Judge, Devakotta, Madras, was transferred to the 
Henzada Court Burma, for execution, on October 17, 
1936, and was received by Henzada Court on October 
29,1936. An application for execution was made on 
May 19, 1937, 4. e., after the separation of Burma which 
took place on April 1, 1937 : 

Held, that the decree of the Devakotta Court be- 
came a foreign decree as the application for execution 
was made after separation of Burma and the Court 
in Burma had therefore no jurisdiction to execnte it, 
S. 10, Adaptation of Laws Order had no application 
tothe case as it referred only substantive rights 
acquired and not to mere mattersof procedure, The 
substantive right of the decree-holder to get his 
money from the judgment-debtor was not touched. 

The matter as to whether application to add legal 
representatives of a deceased judgment-debtor must 
be made to the Court which passed the decree or 
can be made to the Court executing the decree also, 
is one of procedure and not of jttrisdiction. The 
jurisdiction of the executing Court over the subject- 
matter continues as before, but a certain procedure is 
prescribed for the exercise of such jurisdiction. If 
there was non-compliance with such procedure, the 
defect might be waived. No litigant has a vested 
right in a matter of procedure. Jang Bahadur v.. 
Bank of Upper India, Lucknow (1), Arunachallam 
Chettyar v. Valliappa Chattyar (2), Republic of 
Costa Rica v. Erlanger (3) and Wright v. Hale (4), 
relied on. : e 


F.C. A. against an order of the District 
Court, Henzada, dated September 2, 1937. 


Mr. P. K. Basu, for the Appellant. 
Mr. #. Hay, for the Respondent. 
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Mosely, J.—This is an appeal from an 
order of the Additional District Judge of 
Henzada dismissing an application for 
execution of a decree passed by the Oourt of 
the Subordinate Judge, Devakotta, Madras, 
which had transferred the decree to the 
Henzada Court for execution. The ground on 
which the learned Additional District Judge 
dismissed the application was this, that the 
judgmemt-debtor had died in the interim 
between the date of receipt of the applica- 
tion for execution on transfer and the date 
of the application for execution, and no 
application had been made to the Devakotta 
Court for the addition of legal representatives, 
In the order of the District Court it was 
also.mentioned that (a more vital) objection 
was made, namely, that the decree was 
one of a foreign Court and incapable of 
execution in Burma, in any event the appli- 
cation for execution having been made 
after separation. This aspect of the case 
was merely mentioned at the opening of 
the judgment of the learned Additional 
District Judge : it was not afterwards allud- 
ed to. Itis, however, relied on in great 
part by the learned Advocate for the res- 
pondent-judgment debtors in this appeal. 
The date of the order of transfer was 
October 17, 1936, and the date of receipt 
October 29, 1936. Under O. XXI, r. 10, 
where the holder of a decree desires to 
execute it, he shall apply to the Court which 
passed the decree, or if the decree has 
been sent under the provisions of s. 39 to 
the Court to which it has been sent. It is 
clear from this section that it is the appli- 
cation for execution which initiates the pro- 
ceedings in execution. The receipt of the 
decree on transfer is a mere ministerial act. 
Order XXI, r. 10 (a), provides that if no 
application is made by the decree-holder 
within six monthsof the date of receipt 
of the papers, the Oourt shall return them 
to the Court which passed the decree with 
a certificate of the circumstances. Tois 
period of six months had expired on April 
29, 1937, and as tke District Court itself 
remarked, the copy of the decree should 
have been returned before the application 
was actually made. 

The application for execution was only 
made on May 19, 1937. Separation took 
efect from April 1, 1937. .The decree of 
the Devakotta Court had by then ‘become 
the decree of a foreign Court and the judg- 
ment a foreign judgment within the defini- 
tion of s8.2(5) and (6), Civil Procedure 
Code. Under s. 44 A which came into 
force on November |, 1937, vide Judicial 
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Department Notification No.. 203, dated 
November 6, 1937, it is only where the 
foreign Oourt waich passed the decree 
belongs toa territory which has reciprocat- 
ed in this respect with Burma that a copy 
of its decree may be filed in the District 
Court in Burma so as to becoms executable © 
here as if ithad been passed by the District 

Court. The application for execution in 
question was filed beforethe date of that 
Notification ; but that is immaterial as at 
the date that it had been filed, the District 
Gourt had no jurisdiction to execute dec- 
rees of a foreiga Oouri, while even if the 
application had been made after November 
l, no reciprocation has yet been made with 
Burma by India or any part of it. Mr. Bose 
for the appellant has quoted ss. 10 and 1l 
of the Government of Burma Adaptation 
of Laws Order of 1937. [I do not think 
that s. 11, is relevant. Section 10 says that 
nothing in this order shall affect any right, 
privilege, obligation or liability already ac- 
quired under any Burman Law: but this 
refers clearly tosubstantive rights acquird 
and not to mere matters of procedure in 
which rights cannot be acquired. 

As regardsthe point dealt with by the 
learned Additional District Judge, there 
was a conflict of authorities on the point as 
to whether application to add legal repre- 
sentatives of a deceased judgment-debtor 
must be made, vide s 50, sub-s. (2), Civil 
Procedure Code tothe Oourt which passed 
tha decree or could be made to the Court 
executing the decree also. This controversy 
was set at restin Jang Bahadur v, Bank 
of Upper India, Lucknow (1), where their 
Lordships of the Privy Council held that 
the matter was one of procedire and not 
of jurisdiction. The jurisdiction, it was 
said, of the executing Oourt overthe sub- 
ject matter continued as before, but a cer- 
tain procedure was prescribed for the 
exercise of such jurisdiction. If there was 
non-compliance with such procedure, the 
defect might be waived. I might note here 
that the learned Judge sould not have 
fallen into the common and slipshod error 
of quoting an author's Commentary on the 
Civil Procedure Ovde instead of quoting the 
judgments of the Oourts of India to be 
found on the subject after very little 
search there or in any annotated Code. The 
Commentary cited, it may be added, is not 
usually considered one of any particular 


(1) 551A 227; 109 Ind. Oas. 417; A I R 1928 PO 
162; 3 Luck 314; 5 O W N 502; 32 OW N 790; 26A LJ 
681; 480 LJ 23; 28 L W 25; 30 Bom. L R 1373; 55M 
L J 545; (1928) M W N 863 (P O). 
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weight. For these reasons this appeal fails 
and will be dismissed with costs; Advo- 
cate’s fee three gold mohurs. 

‘Baguley, J—I agree but would put the 
matter shortly in this way. In my opinion, 
execution proccedings can only start with 
an application for execution : vide O. XXI, 
rr.10 and 11. In this case the application 
was not filed until after the Court had 
ceased to have jurisdiction to deal with it. 
Before April 1, 1927, the execution pro 
ceedings could have been initiated in Hen- 
zada.and had they been initiated, it is 
possible, though I have not considered the 
“matter, that the result would have been 
different. In this case they were not initiat- 
ed until the Court ceased to have jurisdic 
tion to deal with them : as I cannot agree 
that the receipt of a copy of the decree 
gives-the receiving Court a jurisdiction to 
do anything before an application was made 
for it. Whether the plaintiff executes his 
decree in one Court or another is a matter 
of procedure. Ina recent Full Bench case 
of this Court, not yet published, Civil Revi- 
sion No. 136 of 1937, Arunachallam Cheityar 
v. Valliappa Chettyar 175 Ind. Cas. 275 (2), a 
case ofa Similar nature tothe one before us 
it-was pointed out, relying upon the cases 
in Republic of Costa Rica v Erlanger (3) 
and Wright v. Hale (4), that no litigant 
can have a vested right in a matter of pro- 
cedure. For this reason s. 10 of the Adap- 
tation of Laws Order cannot apply. The 
substantive right ofthe appellant to get 
his money from the respondent is not touch- 
ed ; he can execute his decree in any Indian 
Courtor he can filea suit in the, Henzada 

ourt or any other Court in Burma, using 
the judgment which he has obtained as a 
foreign judgment on which to sue for a 
decree ; no substantive right is taken away 
by refusing to allow him the right of pro- 
cedure of executing his decree in the Hen- 
zada Court. For these reasons I agree that 
the appeal must be dismissed. 


Be Appeal dismissed. 


(2) 175 Ind. Oas. 275; A I R 1938 Rang. 130; 1938 £ 
L R176; 10 R Rang. 474. 
: (3) (1876) 3 Oh. D 62; 45 LJ Oh. 145, 
- (4) (1861) 6H & N 227; 30 L J Ex. 40; 6 Jur. (No) 
1212;3 L T (x. s.) 444,9 W R157; 123 R R 477, 
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LAHORE HIGH COURT § , 
Civil Revision No. 459 of 1937 
June 17, 1938 
TEK CHAND, J. A 
SIMLA BANKING ano INDUSTRIAL Ca,,*: :. 
Lro., LAHORE—Degorrg HLDR — G 
PETITIONER , | 
versus ang 
INDO-SWISS TRADING Co. Lin, ` 
CALCUTTA AND aNnoTaerR—DeroRgs- HOLDER - 
AND ANOTHER - JUDGMENT DEBTOR ` 
— RESPONDENTS < 

Companies Act (VII of 1913), 8. 171—Appeal or 
revision arising out of action by company— Leave of 
Liquidation Court, if essential—Civil Procedure 
Code (Act V of 1908), 38.73, 63—Two Courts of same 
grade attaching same property of judgment-debtor— 
Sale by ane of them—Creditor in other Court, if can 
claim rateable distribution without applying for 
execution in Court holding assets. : 

An appeal or an application for revision arising 
out of an action brought by a company does not 
come within the purview of s. 171, Companies Act, 
and such appeal or application can be instituted, or 
proceeded with, without the leave of the Liquida- 
tion Court. Kishen Singh v. Industrial Bank of 
India (1‘, Bumber v. Griffiths (2) and Bundhelkhand 
Motor and Cycle Agency v. Peoples Bunk of Northern 
India, Limited (3), followed. 

Section 73, Civil Procedure Code, is to be read 
together with 5.63, Where the property of a judg- 
ment-debtor has been attached by two Oourts of 
the same grade but the property has been sold by 
one of them, the proceeds so received shall be 
deemed to have been received by it on behalf of 
all the Courts in which there have been attach- 
ments in execution of the decrees, prior to the actual 
receipt of the assets, and the decree-holders in 
all such Courts are entitled to rateable distribution 
under s. 73. In such cases no application for execu- 
tion is necessary to the Oourt which held the assets 
before their receipt. 

[Case-law referred to. ] 

©. R. from an order of the Sub-Judge, 
First Class, Lahore, dated May 8, 1937. . 

Mr. Mela Ram, for the Petitioner. 

Mr, Girdhart Lal Malhotra (for Indo- 
Swiss Trading Oo.), Mr. Bhagwat Dayal (for 
Peoples Bank of Northern India) and Mr. 
M. L. Puri (for Simla Banking and Indus- 
trial Co., Ltd,), for the Respondents. 


Order.—This is a petition for revision 
of the order of Mr. Mulkh Raj Bhatia, 
Subordinate Judge, First Class, Lahore, 
dated May 8, 1937, holding that the peti- 
tioner, the Simla Banking and Industrial 
Company, Ltd. is not entitled to rateable 
distribution with the Indo-Swiss Trading 
Company, Ltd., Calcutta, and the Peoples 
Bank of Northern India (in liquidation), in 
the sale proceeds of a house in Lahore 
belonging to Mr. K. L. Gauba which had 
been sold in execution of a decree obtained 
by the Indo-Swiss Trading Company 
against him. The facts, so far as they are 
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material for the disposal of this petition, 
are as follows :— 


In 1933 the Indo-Swiss Trading Company 


.,, obtained a money decree against Mr. Gauba. 
=“ Some time later, this decree-holder applied 


for execution by attachment and .sale of a 


~- ‘house belonging to the judgment-debtor. 
- The house was attached on July 24, 1935, 
' by -order of Mr. Mulkh Raj Bhatia, Sub- 


ordinate Judge, First Class, in whose Court 
those proceedings were going on. On 
November 13, 1935, the Simla Banking and 
Industrial Company also obtained a money 
decree against Mr. Gauba from the Court 
of Mr. Maharaj Kishore, Subordinate Judge, 
First Class, Lahore. This decree-holder 
applied to Mr. Maharaj Kishore for execu- 
tion of its decree by sale of the same house. 
The application was granted, and the house 
was attached on July 8, 1936. A third cre- 
ditor, the Peoples Bank of Northern India, 
had a decree against Mr. Gauba and pro- 
ceedings in execution of ifs decree were 
pending in the Court of Mr. Bhatia. 


On August J, 1936, the house was sold 
in execution of the decree obtained by the 
Indo Swiss Company. One-fourth of the 
sale-price was deposited by the auction- 
purchaser in Mr. Bhatia’s Court on August 5, 
1935, and the remaining three-fourths on 
August 14, 1936. On August 24, 1936, the 
Simla Banking and Industrial Company 
applied for the transfer of execution pro- 
ceedings from the Gourt of Mr. Maharaj 
Kishore to that of Mr. Bhatia with a view 
to get rateable distribution of the sale 
proceeds of the house. This application was 
granted on August 25, 1936, and the record 
of this case received by Mr. Bhatia on 
August 27. The learned Judge has held 
that the Peoples Bank and the Indo-Swiss 
Trading Company are entitled to rateable 
distribution, as applications, for attachment 
had been made by them in his Court before 
the date of the sale; but that the Simla 
Banking Ocmpany is not entitled to share 
rateably in the aple-prcceeds as no applica- 
tión for rateable distribution had been 
made by this decree-holder in his Court 
before the receipt of the assets. He has 
held that the attachment of the house by 
order of Mr. Maharaj Kishore, before the 
sale, is of no avail to the petitioner, and 
8. 63, Civil Procedure Code, was inapplicable 
as the Courts of- Mr. Bhatia and Mr, 
Maharaj Kishore were Courts of concurrent 
jutisdiction. The Simla Banking and In- 
dustrial Company has applied for revision 
of this order contending that the lower Gourt 
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has declined jurisdiction on an erroneous 
view of the law. < 

A preliminary objection is taken on 
behalf of the respondents that this petition 
is not ccmpetent, as one of the respondents 
(the Peoples Bank of Northern India) is a 
company which is being wound up by the 
Lahore High Oourt and no proceedings 
against it can be taken without the previ- 
ous sanction of the “Liquidation Oourt” 
under s. 171, Companies Act. This objec- 
tion is, in my opinion, without force. In 
this case the Peoples Bank of Northern 
India had itself started proceedings in the 
Executing Oourt claiming rateable distri- 
bution of the sale proceeds of the house in 
question. This application has been granted 
by the Court below. Ths petitioner, who is 
a rival decree-holder has preferred to this 
Court a petition for revision arising out of 
this order. It was held by a Full Bench of 
the Chief Courtin Kishen Singh v. industrial 
Bank of India (1), following the decision of 
the House of Lords in Humber v. Griffiths 
(2), that an appeal or an application for 
revision arising out of an action brought 
by a company does not come within the 
purview of s. 17, and that such appeal or 
application can be instituted, or proceeded 
with, without the leave of the Liquidation 
Court: see also to the same effect Bun- 
dhelkhand Motor and Cycle Agency v. 
Peoples Bank of Northern India, Ltd., 162 
Ind, Cas. 416 (3). I overrule the prelimi- 
nary objection. On the merits, the order of 
the learned Judge appears to me to be 
erroneous. He has failed to take note of 
the important fact that the house in ques- 
tion had been attached in execution of the 
decree of the petitioner by the Court of 
Mr. Maharaj Kishore on July 8, 1936, 
before it was sold in execution of the decree 
of the Indo-Swiss Trading Company by 
order of Mr. Bhatia and before the sale- pro- 
ceeds were received by that Court. In the 
circumstances, it was not necessary for the 
petitioner to have his decree transferred to 
Mr. Bhatia’s Oourt and make a formal 
application to that Court for execation, 
before the receipt of the sale proceeds. 

Section 73 of the Code no doubt Jays 
down that where assets are held by a 
Qourt and more persons than one have 
before the receipt of such assets made 
application to the Court for execution of 
their respective decrees,.the assets shall be 
(1)462 P Ri1918; 47 Ind, Oas. 392; A I R 1918 Lah, 
181; 32 P L É 1918, 

(2) (1901) 85 LT 141. . 

(3) 162 Ind, Cas, 416; A IR 1946 Pesh. 97; 7 R 
Pesh, 197 


378 


rateably distributed among all such per- 
sons. But this section is to be read toge- 
ther with s. 63, which is tothe effect that 
where property, not in the custody of any 
Court, is under attachment in execution of 
decrees of more Oourts than cne, the Court 
which shall receive or realize such pro- 
perty and shall determine any claim thereto 
shal! be the Oourt of highest grade, and 
where there is no difference in grade 
between such Courts, the Court under whose 
decree the property was first attached. 
The combined effect of these two provisions 
as pointed out by Wallis, C. J. of the 
Madras High Court in Narasimha Chariar 
v, Krishnamachariar, 23 Ind. Oas. $09 (4), 
is that all the holders of money decrees, who 
have attached the property of their judg- 
ment-debtor in execution in several Oouris 
before the actual receipt of the assets by the 
Court of the highest grade are entitled to 
share in the rateable distribution on appli- 
cation to such Court without getting their 
decrees transferred to it. Similarly, it has 
been held in Surendra Kumar Guha v. 
Jamini Kumar Guha (5), that where the 
property of a judgment-debtor has been 
attached by two Courts of the same grade 
but the property has been sold by one of 
them, the proceeds so received shall be 
deemed to have been received by it on be- 
half of all the Courts in which there have 
been attachmenis in execution of the 
decrees, prior to the actual receipt of the 
assets, and that the decree-holders in all 
such Courts are entitled to rateable distribu- 
tion under s. 73: see also Gour Gopal De 
Sarkar v. Kamal Kalika Datta (6) at p. 244* 
and Modali Ademma v. Venkata Subbayya 
(7). The question was discussed at 
great length by the Bombay High Court 
in Dhirendra Krishnarao v. Virbhadrappa 
(b) at p. 315f, where the learned Onief 
Justice observed: 

“that in a case in which the Oourt is determining 
under s. 63 the right to rateable distribution, the 
true construction of s. 73 is that an application 


need only have been made to the Oourt which 
granted the decree before the receipt of the assets 


(4) 23 Ind. Oas. 909; A IR 1914 Mad. 454; 26 M 
LJ 406; LL W 403. 

(55 A 1 R 1936 Cal, 723; 166 Ind. Cas, 178; 40 O 
W N 1307; 11, R (i937) 1 Cal. 391;9R C484, 

(6) 61 O 240; 152 Ind. Oas. 69; A I R 1934 Oal. 
559; 7 R O 232. 

(7),56 M 692; 144 Ind. Cag, 923; A I R 1933 Mad. 
o er L J 137; (1933) M W N 789; 38 L W 133; 


M 26. i 
(8) 59 B 310; 159 Ind. Oas. 505; A I R 1935 Bom. 
176; 37 Bom. L R 78; 8 RB 208, 


*Page of 61 C.. Ed. 
{Page of 59 Botha. 
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and need not be made to the Court which holdg 
$t e 


such assets.” . 

The Allahabad High Court in Sarjoo Ram . 
Sahu v. Partap Narain (9) and the Rangoon 
High Court in Kwai Tong Kee v. Lim 
Chaung Ghee (10) have also taken the same 
view, and have held that in such cases no 
application for execution was necessary to 
be made to the Court, which held the assets, 
before the receipt of the assets In our 
own Court, the latest decision is Balmokand 
v. Ram Saran Das (113 by Jai Lal, J. where 
the rnlings cited above were followed, and 
it was held that in such cases no fresh 
application for execution was necessary. It 
will thus be seen that the consensus of opinion 
in all the High Courts is in favour of the 
view put forward by the petitioner. It is 
therefore not necessary to discuss the earlier 
rulings (some of which have been relied 
upon by the lower Court) in which the 
contrary had been held. 

The learned Subordinate Judge sought to 
distinguish some of the recent rulings on 
the ground that in those cases the Courts 
were of different grades and observed that 
s.63had no application where the Courts 
were of concurrent jurisdiction. There is 
no doubt that this view of the learned Judge 
is erroneous, and Mr. Puri for the respon- 
dent frankly admitted that he could not 
support it. Section 63 covers all cases in 
which the same property is under attach- 
ment in execution of decrees of more Courts 
than one, whether they be of the same 
grade or of different grades. The only distinc- 
tion is that where the Courts are of different 
grades, the assets are to be received and 
the. distribution is made by the Court of 
highest jurisdiction, and where they are of 
the same grade, then this is done by the 
Court in whose decree the property was first 
attached. It must therefore be held that as 
the property in this case had been attached 
by the petitioner before it was sold in 
execution of the decree of the .Indo-Swiss 
Trading Company and before the sale 
proceeds had been received in the Oourt of 
Mr. Bhatia, the petitioners .is entitled to 
claim rateable distribution. 

As a last resort, Mr. Puri contended that 
this Court should not interfere in revision 
as there was a divergence of judicial opi- 
nion on the legal point involved. But I am. 
unable to accept this argument. As has 

(9) 55 A 622; 146 Ind. Gas. 575; A IR 1983 All 


563; (1933) A LJ 921; 6 R A 307. | 
a” 6 R 131; 110 Ind. Oas. 741;A I R 1928 Rang. 


(il) A I R 1936 Lah. 519; 163 Ind. Oas. 59; 38 P L 
R 281; 8 R L 990, 
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been stated above, the recent decisions 
of gli the High ‘Courts’ are in favour of the 
view put forward by the plaintiff and the 
Court below has,on the authority.of obsolete 
decisions, declined jurisdiction to entertain 
the petitioner's prayer for rateable distribu- 
tion. I accordingly accept the petition for 
revision, set aside the order of the Court 
below and remand the case to it with the 
direction that the sale proceeds be rateably 
distributed among the Indo-Swiss Trading 
Qompany, the Peoples Bank of Northern 
India, Limited (in liquidation), and the 
Simla Banking and Industrial Company, 
Limited. Having regard to all the circum- 


stances, I leave the parties to bear their 
own costs. 
D, Case remanded. 


Se naib 


PATNA HIGH COURT 
Full Bench 
Appeal No. 81 of 1937 
November 90, 1938 
Weot, DHAVLE AND Manowar LALL, JJ. 
SADANAND JHA—Derenpant— 
APPELLANT 
VETSUS 
AMAN KHAN—PLAINTI#F# AND oTaERS — 


DBFENDANT3 — RESPON DENTS 

Government of India Act, 1935 (25 & 26 Geo. V, 
Ch. 42)—Interpretation—Value of decisions of Privy 
Council on Canadian Act—Bihar Money Lenders’ 
Act (LII of 1938), s. 11~S8. 11, is repugnant to 
s. 2, Usury Laws Repeal Act (XXVIII of 1855), and 
is void toextent of repugnancy under s. 107 (1), 
Government of India Act. 

In all questions of ultra vires itis the wisest 
course not to widen the discussion by consideration 
- not necessarily involved in the decision of the point 
in controversy. The Courts should, therefore, re- 
frain from expressing an opinion on points which 
do not arise. Hodge v Reg. (3), Citizens Assurance 
Oo., Canada v. Parsons (4', Attorney-General of 
Manitoba v. Manitoba Licence Holder's Association 
(5) and Attorney-General for Canada v. Alttorney- 
General for Ontario (22), reliedon. [p. 331, col. 1.] 

The decisions of the Privy Oouncil on constitu- 
tional problems. arising under the British North 
America Act, offer little or no assistance in inter- 
preting Government of India Act, 1935, and it 
would be dangerous to rely upon such decisions as 
the Government of India Act, is framed entirely on 
different lines from that of North America Act, and 
based upon wholly different scheme of policy. The 
two Acts are not in pari materia. There have been, 
however, principles enunciated which may be of 
general application and tothe extent to which those 

rinciples may be described as principles or canons 

£ construction, may be useful in interpreting Gov- 

ernment of India Act. Commissioner of Income- 
tax, Bengal v Shaw Wallace & Co. (27) and Hansraj 
v. Bejoy Lal Seal 428), relied on. [p. 395, col. 2,] 

Section 11, Bihar Money Lenders’ Act, is repug- 
nant to s. 2, Usury Laws Repeal Act 1855, an earlier 
existing Indian Law and, therefore, under s. 107 (1), 
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Government of India Act, 1935, 8. 2, Usury 
Laws Repeal Act, prevails over s. 11, Bihar Money 
Lenders’ Act, which, to the extent of the repugnancy, 
is void, [p. 386, col. 1] 


A. from the decision of the District 
Judge, Darbhanga, dated June 30, 1935. 

Messrs. P. R. Dass and A C. Ray, for the 
Appellant. 

Mr. L. K. Jha, for the Respondents, 


Wort, J—This appeal which has been 
referred to a Full Bench arises out of 
an action on a mortgage. The only point 
raised in the Courts below was with regard to 
the question of interest. The loan was 
for Rs. 400 and in the plaint a sum of 
Rs. 1,980 was claimed credit having been 
given for Rs. 281. The trial Judge 
disallowed compound interest but allowed 
simple interest at the rate provided by 
the mortgage bond being Re. 1-4-0 per 
mensem. The District Judge on appeal 
reversed the trial Court’s judgment and 
allowed compound interest at the rate 
claimed. The appeal raises the question 
of the validity of s. 11, Bihar Money 
Lenders’ Act (Bihar Act TH of 1938) which 
is expressly retrospective. It is contended 
by the appellant that the learned Judge 
in the Court below had jurisdiction to make 
a decree in favour of the plaintiff for a 
sum of interest no greater than the 
amount of the loan advanced by reagon of 
the provisions of the section to which I have 
referred. The section provides: 

“Notwithstanding anything to the contrary in 
any other law or in anything having the force 
of law or in any contract, no Oourt shall, in any 
suit brought by a money-lender (in this Act the 
money lender is defined as a person who advances 
a loan) in respect of a loan advanced before or 
after the commencement of this Act, passed a decree 
for an amount of interest for the period :preceding 
the institution of the suit which together with 
any amount already realised as interest through 
the Court or otherwise, is greater than the amount 
of the loan advanced or, if the loan is based on 
a document, the amount of loan mentioned in the 
document on which the suit is based.” 


On beha'f of the respondents, Mr. Jha 
contends that the Federal Legislature 


“being paramount with regard to subjects 


ot which Contract (No. 27) is one, enumerat- 
ed in List UI of Sch. 7, Government 
of India Act (25 & 26 Geo. V, Ch. 42) 
and money lending being a branch of 
the law of Contract, the section is void 
as being repugnant to the “existing Indian 
Law.” The argumerts proceeded in the 
first place on the footing that the legisla- 
tion was ultra vires the Provincial 
Legislature. Although, that in one aspect 
may be a correct designation of¢he problem 
before us, it would appear that the question 


380 


is more limited, as there can be no doubt 
that Parliament having conferred on the 
Provincial Legislature the power to legislate 
with regard to “trade and commerce 
within the Province, markets and fairs, 
money lending and money lenders” (Item 
No. 27), the legislation in question is within 
the competence of the Legislature. The 
question isthe narrower one, whether the 
provisions of the Act with which we are 
concerned, is repungnant to “existing 
Indian Law” as 1 have already stated. 
The case depends upon the proper con- 
struction to be placed upon Part 5 of the 
Government of India Act, 1935, and the 
three lists given in Sch. 7 of the Act. 
More particularly are we concerned with 
ss. 100 and 107 and two items in two 
lists. Section 99 of Part 5, Government 
of India Act, distributes generally legisla- 
tive powers to the Federal Legislature 
“for the whole or any part of British 
India cr for any Federated State,” and to the 
Provincial Legislature for the Province. We 
are not concerned with the subject-matter of 
sub s. 2 of s. 99. Section 100 deals with the 
distribution of the legislative powers in 
detail. Sub-section (1) of that section 
provides that: 

“Notwithstanding anything in the two last suc- 
ceeding sub-sections, the Federal Legislature has, 
and a Provincial Legislature has not, power to 
make laws with respect to any of the matters 
enumerated in Lisf 1." 
| The next succeeding sub-section confers 
powers on the Federal Legislature and 
the Provincial Legislatures with regard 
to the Concurrent Legislative List, List IH, 
and sub-s. 3 confers power on the 
Provincial Legislature to make laws for 
the Province, excluding the right of the 
Federal Legislature to legislate in respect 
of the matters enumerated in the Provincial 
Legislative List, List II. To be more 
specific, sub s. 2 relating to the Concurrent 
Legislative List confers the power referred 
to “notwithstanding anything in the next 
succeeding sub-section” (that is, sub-s. 3 
giving the Province power with respect to 
the Provincial Legislative List) and confers 
power on the Provincial Legislature with 
respect to the same List which power is 
“subject to sub-s. 1” granting exclusive 
power in respect of the Federal Legislative 
List to the Federal Legislature. And again, 
the power conferred upon the Provincial 
Legislature in respect of the Provincial 
Legislative List by sub-s. 3 is subject to 
the power conferred in the two preceding 
sub:sections, (Federal and Concurrent 
Législitive Lists). 
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It was contended: by Mr. P. R. Das on 
behalf of the appellant in his able argument, 
that the section properly construed plainly 
meant that the Legislative powera were 
distributed to the Federal Legislature and 
the Provincial Legislature and those powers 
Were mutually exclusive, but whilst admit- 
ting that the subjects of Legislation, as 
contained in the lists could not be. put 
into water-tight compartments, he con- 
tended that the Provincial Legislature when 
legislating on a subject contained in the 
Provincial List or with regard to a subject 
the dominant character of which or the 
“pith and substance” of which [as to 
the application of these tests, ses Attorney- 
General for Ontario v. Reciprocal Insurance 
(1), see also Gallagher v. Lynn (2), at 
p. 870*] properly brought the legislation 
in question within a subject assigned to 
the Provincial Legislature, such legislation 
could not be considered beyoud the powers 
of the Provincial Legislature and, therefore, 
could not be questioned. That may be 
true, but ona plain reading of the section, 
it seems to me to be abundantly clear that 
Parliament intended in this section that the 
Federal Legislature should be paramount 
with regard to all matters enumerated jin 
the three Lists aud it is that situation 
with which we have to deal. I.am of the 
opinion that the argument does not correctly 
state the nature of the problem hefore iis, 
It appears from this section that the 
Federal Legislature was given exclusive 
power to legislate with .regard to thosé 
subjects enumerated in List I of Sch: 7, 
and. those powers are untrammelled by the 
powers given to the Provincial Legislature 
in respect to the subject enumerated in 
the Provincial List and the Concurrent 
List. Again, upon the Federal Legislature 
is conferred the power to legislate with 
regard to certsin subjects enumerated in 
the Concurrent List notwithstanding any 
power conferred upon the Provincial 
Legislature to legislate with regard to that 
List or with regard to the subjects enumerat- 
ed in List If. But the same concurrent 
power given to the Provincial Legislature 
is cut down by the exclusive power granted 
to the Federal Legislature, and finally 
the exclusive power given to the Provincial 
Legislature to legislate in its own field. 
under List I, is conditioned by 


(1) (1934) A O 387. : ; 
(2) (1987) A 0863; 108. L J P°O 161; 157 L :T 
374; 81 8 J 609; 53T LR 929; (1937) 3A ER 


*Page of (1987) A, O.—(Hd. ; 


the exclusive power granted to the 
Federal Legislature with regard to List I 
and: the concurrent power under List III. In 
arriving at a conclusion with regard to the 
matter in hand [ would bear in mind the 
principle, which has been so often reiterated 
by the Judicial Committee of the Privy 
Council in constitutional cases that we are 
not entitled to stay beyond the limits 
of the matter under discussion nor 
to- lay down any general rules of con- 
struction of the Act. Expressed in the 
language of their Lordships of the Privy 
Oouncilin Hodge v. Reg. (3) at p. 128*: 

“In all these questions of ultra vires it is the 
Wisest course not to widen the discussion by con- 
sideration not necessarily involved in the decision 
of the point in controversy :” 

See also Citizen's Assurance Co., 
Canada v. Parsons (4) at p. l0iT and 
Attorney-General of Manitoba v. Manitoba 
License Holders’ Association (5) at 
p. 7it. In this connection I should 
like to add that, although a large number 
of their Lordships’ decisions on constitu- 
tional problems arising under the British 
North America Act of 1667 have been freely 
quoted, they offer little or no assistance 
to us in the question before us and indeed 
it would be dangerous to apply those 
decisions to this case having regard to the 
fact that the Act under consideration in 
this case. and the British North America 
Act differ so materially in structure, 
although the interpretation of the two Acts 
may give rise to similar constitutional pro- 
blems, There have been, however, principles 
enunciated which may be of general appli- 
cation “and to the extent to which those 
principles may be described as principles 
or- canons of construction may be useful 
in: determining the matter before us. If 
the matter under consideration fell to be 
determined under s. 100 and the respective 
Legislative Lists only, the problem which 


we have to solve would bear a striking. 


resemblance to. these arising in many of 
the Canadian cafes. But, it will be teen 
that the case depends not only on that 
section but upon the proper construction to 
be placed upon s. 107, Government of 
India Act, in conjunction with the Legis- 
lative Lists in Sch, 7, a section the 
prototype of which is not found in the 


af (1883) 9 A O 117 53L J.PO 1; 50-L T 


`- (4) (1882) 7 AC 96; 51 LJP C 11; 45 LT 721. 
(5) (1902) AO 73; 7LLJ-P O 28; 85 L T591; 50 
WE 431;18 TLR 94. 
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British North America Act, unléss it be 
the Proviso to s. 91 which was dealt with 
by the Judicial Committee in Attarney- 
General, Ontario v. Attorney-General for 
the Dominion of Canada (6) at p. 3594, 
But it will be seen that the scheme of the 
two Acts is different: whereas under the 
Proviso referred to, subjects enumerated in 
s. 91, British North America Act, 1567 
“shall not be deemed to come within the clasg of 
matters of a local and private nature comprised in 


the enumeration of the classes of subjects by the 
Act assigned to the Provincial Legislatures,” 


under the section of the Act now under 
consideration Federal Legislation shall pre- 
vail in all subjects which the Legislaticn, 
of the Federal Legis'ature is competent to 
enact. Had we been considering the power 
of the Federal Legislature on the one hand: 
to legislate with regard to a particular sub- 
ject in the presence of actual legislation by: 
the Province on a subject which was alleged 
to be within the power of the Federal 
Legislature, whether as regards a subject 
specifically enumerated in the Federal or: 
Concurrent Lists or as incidental thereto, 
questions such as arose in Hodge v. Reg. 
(3) and fAttorney-General, Ontario v: 
Attorney-General for the Dominion of 
Canada (7) would have arisen in this case, 
We are not concerned with ss. 101 to 106. 
Shortly stated, they give powers with. 
regard to legislation in exceptional cir- 
cumstances, not present in this case. We: 
come, therefore, tos. 107. It is unneces- 
sary to consider sub's. 2 or sub-s. 3 of that 
section as they relate to matters which are. 
clearly not relevant to this case. Sub-secr: 
tion 1 provides : 

“If any provision of a Provincial Law is repug-: 
nant to any provision of a Federal Law which the, 
Federal Legislature is competent to°’enact or to 
any vrovision of an existing Indian Law with res- 
pect fo one of the matters enumerated in the Oon- 
current Legislative List, then subject to the provi- 
sions of this section, the Federal Law, whether 
passed before or after the Provincial Law, or as the 


¿case may be the existing Indian Law shall prevail 


and the Provincial Law, shall, to the extent of the 
repugnancy, be void.” 

It will be seen that the last part of the 
sub-section makes the Federal legislation 
or the “existing Indian Law” paramount, 
but the words “subject to the puvisions of- 
this section” occur. These last words gave 
rise to some difficulty in the argument. 
But it seems to be quite clear that the 
expression necessarily referato those pro- 
visions in sub-s. (2) under which on certain. 
conditions a provincial law, although re- 


(6) (1898) A O 348; 65 LI PO 26; 71 L T533. 
(7) (1894) A 0189; 63 LJ PO 59, 
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pugoant td bhi “existing Indian Law" may 
yet have effect in the province in which it 
was enacted, but the words can have no 
reference to the validity or otherwise of 
the Federal or Provincial legislation, as 
apart from references to that question, 
which are not relevant to the point before 
‘us; in the first part of the sub-section and 
ithe last sub-section, no mention is made in 
‘the section to that matter. Broadly stated 
it would appear that, whilst s. 100 distri- 
butes legislative powers to the respective 
Legislatures, subs. (1) vfs. 10s provides 
a test with respect to the validity of legisla- 
tion when conflict between the Federal and 
the Provincial legislation arises—a pcssibi- 
lity which is contemplated and is not 
unlikely having regard to the fact that con- 
current legislative powers are conferred on 
the two Legislatures. It is said in this case 
that there is this conflict as the Provincial 
Legislature, in enacting s. 11, Bihar Money 
Lenders’ Act (although that legislation is 
intra vires coming as it dces expressly 
under head 27 Money-lending and Moneys 
lenders), has trenched upon the Concurrent 
List, in that s. 11, prohibiting a money 
lender from recovering more than a Certain 
amount of interest and in that sense having 
made acontract for the parties, has legis- 
lated in respect of a subject enumerated in 
the Concurrent Legislative List, Item No. 10, 
and, therefore, has brought itself within the 
mischief of sub-s. (1) of s, 107, Govern- 
ment of India Act. The appellant has sought 
to avoid this position by relying upon a 
number of Canadian decisions for the appli- 
cation of the maxim generalia specialibus 
non derogant: see the case in Paquet v. 
Corporation of  Pilois of Quebec (8), con- 
tending that the general term in the Con: 
current List “Contract” is to be cut down 
by the specific words in the Provincial 
List “Money-lending and Money-lenders”, 


or aS expressed by their Lordships of the, 


Judicial Committee in the case referred to, 

“that the generality of the wording of ....has to 
‘be interpreted as restricted by the specific language 
of .... in accordance with the well-established 
principle that subjects in one aspect may come 
ander one list and in another aspect, that is made 
dominant, be brought under the other:” 

See also In re Marriage Legislation in 
Canada (9). The argument amounts to 
this also that, when considering the 
validity of the legislation under considera- 
tion, in its relation to “existing Indian 


(8) (1920) A O 1029; A I R 1920 PO 204;89L J 
PO 241 


41. 
(9) (1912) A O 880; 81L J P O 237; 107 L 'T 330; 
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Law" with regard to a subject enumerated 
in the Ooncurrent List, it must be beld 
that the general subject “contract” having 
besn cut down by the special subject 
“Money-lending”, the “existing Indian Law” 
although dealing with interest does not 
deal with a subject in the Concurrent 
Legislative List. But, this principle cannot 
be held to apply, and it seems to me for 
several reasons, the main one of which is 
stated in the earlier part of my observa- 
tions. Had we been considering on the one 
hand the power of the Federal Legislature 
eo nomine to legislate in the absence of 
actual legislation by that Legislature, and 
on the other hand legislation by the Pro- 
vincial Legislature on a subject specitically 
enumerated in the Provincial List and in 
another aspect coming within a subject 
enumerated in the Federal List or the Oon- 
current List of which the subject matter of 
the Provincial Legislature was said to bea | 
branch or part, then it might have been 
held that the power conferred on the Pro- 
vincial Legislature to legislate with regard 
to money-lending and money-lenders was 
an exception to the power of the Federal 
Legislature to legislate under the Concur- 
rent Legislative List with regard to the 
wider and more general subject “‘Oontract”. 
Undoubtedly money-lendiog, as I have 
said, is a branch of “‘Oontract”; the sub- 
ject ‘money-lending and money-lenders' may 
be considered the species and contract the 
genus, The principle relied upon by the 
appellant is a principle of construction yit 
cannot affect matters of definition. It will 
be noticed that the first part of sub-s. (1), 
s. 107, refers to two different cages: first, 
“if any provision ofa Provincial Law is repugnant 


to any provision of a Federal Law which the Fede- 
ral Legislature is competent to enact,” 


secondly, ; 

“or to any provision ofan existing Indian Law with 
respect to one of matters enumeratéd in the Con- 
current Legislative List.” 

The principle generalia specialibus non 
derogant may be applied in testing the 
question under the first part whether the 
Federal Legislature is competent to enant 
legislation with regard to a subject, e. g., the 
power tu legislate in the field of contract, 
may be limited by the application of the 
principle by excluding from that subject 
the special subject money-lending. But, it 
cannot be applied for the purpose of decid- 
ing whether the “existing Indian Law” 
relates.to a subject in the Concurrent List. 
Hither the subject matter of the “existing 
Indian Law” comes within 4 subject enume- 
rated inthe Concurrent Legislative List or it 


1839 - 
does not, ¢..g. money-lending or interest 
recoverable in a money-lending contract 
is apart of the subject ‘contract. At this 
stage we were invited to consider a detailed 
comparison of the various subjects of legis- 
lation enumerated in the Lists with a 
view tosupport and to test the arguments 
advanced. As an instance, Item No. 28, 
List I, was compared with one of the Items 
under consideration in this case, Contract: 
No. 10, List III. The comparison was 
also used by Mr. Jha for contending that 
where Parliamentintended a limit to be 
placed upcn the Legislature as regards any 
particular subject, it is so provided, for in- 
' stance, Item No. 45, List I: No. 7, List 
Ill. This does not altogether support Mr. 
Jha's case but I purposely refrain from 
any discussion of this argument as it clearly 
tends to widen the matter under discussion 
-a course condemned by the Judicial Oom- 
mittee ofthe Privy Council, and not being 
<“ the point to be determined in this case, must 
. necessarily be barren of results. If and 
when the many problems suggested by these 
comparisons arise, I have no doubt they 
will be solved by the competent authority. 
But here the position is clear. We are con- 
sidering, itis argued, Provincial legislation 
in its relation to an “occupied field”, occu- 
pied by the “existing Indian Law” in res- 
pect to ‘contract’ in its wider and general 
aspects, it might be said that the Provincial 
legislation in respect to ‘contract’ in the 
particular aspect ‘money-lending’ was valid, 
as the power to legislate with regard to 
that particular matter had been specifically 
conferred upon that Legislature. What has 
been described as the “doctrine of the 
occupied field” has been expressed by Lord 
Tomlin in Attorney General for Canada v. 
Attorney-General for British Columbia (10), 
in the fourth rule there laid down and may 
be applied tq the case before us mutatis 
mutandis : 

“There can be a domain in which Provincial and 
Dominion ka bapak ony ney overlap, in which case 
neither legislation will be ultra vires if the field is 
clear; but, if the field is not clear and the two 


legislations meet, the Dominion Legislation must 
prevail: 


See Grand Trunk Ry. of Canada Vv, 
Attorney-General of Canada (11), also 
Attorney-General, Onatria v. Attorney- 
General for the Dominion of Canada 
(7), at p. 200“. This doctrine may be 


a0) (1930) AO 111; 99 LJPO 20; 142 L T 73; 
46 TLR. 

(11) (1907) A 063; 76 L JP O23; 95L T 631; 23 
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applied to the case before us, as I have 
stated, asthe dominant power of the Cen- 
tral Legislature isa feature common to the 
Canadian and Indian constitutions, express- 
ly so inthe case of the Indian, by 8. 107, 
Government of India Act. Here it is 
necessary to pause to examine what is meant 
by “existing Indian Law” under the Gov- 
ernment of India Act, Unders. 311 (2) 

“existing Indian Law’ means any law, ordinance, 
order, bye-law, rule or regulation passed or made 
before the commencement of Part 3 of this Act by 
any Legislature, authority or person in any terri- 
tories for the time being comprised in British India, 
being a Legislature, authority or person having 
power to makesuch a law, ordinance, order, bye-law, 
rule or regulation.” 

So we are met with this position that the 
laws (in this particnlar case, itis argued, 
provisions of the Oivil Procedure Code, 
Contract Act, Usury Laws Repeal Act, 1855, 
and Usurious Loans Act, 1918) to which 
s. 11,is alleged to berepugnant have the 
game status asa law passed by the Federal 
Legislature under s. 11, List Lif of s. 100 
and List III of the Coacurrent Legislative 
List of Sch. 7. The validity of the “exist- 
ing Indian Law” cannot be called in ques- 
tion, and the problem, therefore, with 
which we are metis to consider whether 
the Provincial Legislature had power to 
legislate with regard to this particular mat- 
ter (this is admitted) and whether the 
“existing Indian Law” properly defined 
comes within the subject ‘contract’ in the 
Concurrent Legislative List : in other words, 
whether this particular field of legislation 
is already ozcupied: and, if that is answer- 
ed in the affirmative, whether s. 11, Bibar 
Money Lenders’ Act, is repugnant thereto. 
It will be seen that the field of investiga- 
tion is narrowed. We are, therefore, not 
met with the problems which existed in so 
many of the cases before he Privy Council 
under the British North America Act: the 
question does not arise whether, for instance, 
legislation of the Proviacial Legislature was 
“on a subject incidental to or ancillary toa 
specific subject with regard to which powers 
have been conferred, nor does the question 
strictly arise whether the legislation com- 
plained of comes within the powers of the: 
Provincial Legis'ature. 

Section 11, Bihar Money Lenders’ Act, 
prohibits the making a decree for interest, 
whatever the contract between the parties 
may be,for a sum beyond a certain amount. 
The Court complying with the provision of 
this section, therefore, would impose upon 
the parties a new contract and Ido not 
think there can be any doubt, therefcre, 
that the Provincial Legislature in passing 
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this legislation is dealing with the subject 
“contract under the special head “moneys 
lending and moneylenders,” that is not dis- 
puted. Ib is argued that the Legislature by 
a law passed by ao authority indicated in 
the definition to which reference has been 
made, has also legislated with regard to 
the subject “contract? coming within the 
Ooncurrent Legislative List. In the first 
place it is said that the Legislature has 
legislated under O. XXXIV,rr. 2 and 11, 
Civil Precedure Code, Rule 2, provides : 

“In a suit for foreclosure if the plaintiff succeeds, 
the Oourt shall passa preliminary decree ordering 
that an account be taken of what was due to the 
plaintiff at the date of such a decree.” 

Rule 11, provides : 

“In any decree passed in a suit for foreclosure, 
sale or redemption where interest is legally recover- 
able, the Court may order payment of interest to the: 
mortgagee,” 

Sub-ciause (a) (iti) of that Rule provides : 

“On the amount adjudged due tothe mortgages 
for costs, charges and expenses properly incurred 
by the mortgigee......at the rate agreed between the 
parties or, failing such rate, at the same rate as is 
payable on the principal... 

It is contended here that the Legislature 
provides that the Court is bound to make a 
decree ab the contract rate. Section 37, 
Contract Act,is also relied upon. That sec- 
tion provides ; 

“The parties to a contract must either perform, 
or offer to perform their respective promises, unless 
such performance is dispensed with or excused 
iy the provisions of this Act or ofany other 
aw. 

Dealing first with s. 37, Contract Act, 
Iam clearly of the opinion, that there is no 
obligation laid down by the Legislature in 
that section to make a decree according to 
the terms cf the contract and on no other 
terms. Section 37, itself provides for a 
possible dispensation to the patties to the 
contract : 

“Unless such performance is dispensed with or ex- 
cused under the provisions of this Act or of any 
other law.” 

In those cases in which the facts come 
Within the provisions of the 
Loans Act, 1918, the strict performance is 
excused. As regards O. XXXIV,the res- 
pondents, also rely upon the case in Jagan- 
nath Prosad v. Surajmal Jalal (12), in 
which Lord Phillimore in delivering the 
judgment of the Privy Council said : 

“Tillthe period of redemption has expired, the 
matter remains in contract and interest has to be 
paid at the rate and with the resta specified in the 
contract of mortgage.” 


Reliance was also placed upon the case in 


(12) 54 O 161; 99 Ind. Oas. 686; AI R 1927 P O 
$ 5t IA l; 25A L J 23;4 OWN 46; 31 0 W 
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Kusum Kumari v. Debi Prosad (13), for the 
contention that as the law stood before the 
passing of s. 11, Bihar Money Lenders’ Act, 
the contract made by the parties bound 
them as provided by O. XXXIV. The 
short answer to that argument is that in 
the cases quoted, one question alone which 
was ‘being considered was interest recover- 
able forthe period before and after the 
decree and again from an examination of- 
the latter case it will be seen to be an’ 
authority directly opposed to the argument. 
advanced. [tis contended by Mr. P. R. 
Das that this order creates no rights, lays; 
own no principle of substantive law but; 
is merely a branch of the adjective law, - 
and for that reason no assistance can be: 
gained fromit by the respondent. Again. 
it may be remembered that O. XXXIV, 
found place at one time in the Transfer of. 
Property Act—an additional reason for the. 
correctness of the view advanced by the; 
appellant: In other words, it wag trans- 
ferred from an Act dealing with substantive, 
law and made a rule under an Act dealing, 
with adjective law or. law of procedures 
But a much more serious question arises, 
with regard to the other Act mentioned: 
the Usurious Loans Act, 1918. In this cone 
nection it was first argued that the section: 
under consideration was repugnant to the- 
Usury Laws Repeal Act, 1855, repealed the- 
rend laws then in existence and provided- 
that : l 
“In any suit in which interest is recoverable, the. 
amount shall be adjudged or decreed by the Uourt- 
at the rate (if any) agreed upon by the parties, and 


if no rate is agreed upon, at such a rate asthe 
Court shall deem reasonable.” 


There are other provisions with which; 
we have in this casenoconcern. Then came. 
the Usurious Loans Act of 1918 by which: 
to some extent the Usury laws existing. 
before the passing of the Act of 1855 were: 
Teinstated. The Usurious Loans Act, 1918, 
provides that in circumstances mentioned.. 
in s. 3, the Court has a discretion to make 
a decree other than at the rate of interest! 
agreed upon between the parties : in other“ 
words, to re-open the transaction, the sub:: 
jects of the litigation, and to that extent to: 
make anew contract between the parties. 
The position is this, therefore, in a case in- 
which the condjtions mentioned in s. 3,5. 
Usurious Loans Act, 1918, do not exist, the. 
Court is bound to make a decree at the. 

13) 63 I A 114; 160 Ind, Oas* £85: | 
p'O 43. 15 Pat. 210; 1936 ny TR tf A oes. fee 
R 155; 40 C WN 328; 8 R P O146; 2BR 244517" 
rate mre Aa ke 
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Tat8 “agreed upon between the parties” 
(Act XXVIII of 1855). Ifthe case before us 
had beea limited to a consideration of the 
repugnancy of s. 11, Bihar Money Lenders 
Act, to the Act cf 1855, much could have 
been said for the appellant's argument that 
Parliament could not have intended that a 
conflict should exist, that it could not be 
assumed on any construction of the relevant 
provisions that what Parliament gave a 
Provincial Legislature by conferring powers 
to legislate in respect to money lending 
was expressly taken away by conferring 
power on the Federal Legislature to legis- 
-late as to contract, or by inference made 
-invalid by- placing a general subject con- 
tract in the Ooncurrent List. But the 
“existing Indian Law” does include legis- 
lation’ on this specific subject in the sense 
that a law exists with regard to the re- 
covery of interest in the Usurious Loans 
Act, 1918. 

Now, by s. 11, Bibar Money-Lenders’ 
Act, the Court is deprived of the discretion 
placed in its hands by the Usurious Loans 
Act, 1918, and at the same time, as regards 
those cases to which by their circumstances 
the Act of 1918 does not apply in terms, 
the Court is prohibited from obeying the 
mandatory provisions of the Act of 1&55— 
“adjudge or decree an amount of interest 
according to that agreed upon by the 
parties.” The answer to that put forward 
In the argument of Mr. P. R. Das is a 
principle laid down by a number of Indian 
authorities to which I. shall now refer. It 
is contended on the analogy of these autho- 
rities that s. 11 of the Act, under consider- 
ation amounts to nothing more than a rule 
of limitation of suits and is therefore in 
conflict neither with the Usury Laws 
Repeal Act of 1855 nor with the Usurious 
Loans Act of 1918. It will be observed that 
if this argument is to be accepted, it must 
be held that the two Acts referred to—the 
.- Acts of 1855 and 1918—are Acts giving 
substantive rights. Tne first case relied on 
ia Deen Dayal v. Kylas Chunder (14), decid- 
ing that the Damdupat rule was not 
applicable to the mufussal and the Judges 
deciding that case said during the course of 
the judgment tnat : 

“In the Presidency town here no doubt it has been 


Rold that the ruleof Hindu Law in question has not 
been abrogated by Act XXVIII of 1853." 


In Ramconnoy Audicarry v. Johur Lall 


Dutt (15), Wilsdn, J., sitting alone, observ- 


ed on the authority of certain Bombay 
decisions, but without considering the 
(14) 1 O 92; 24 W R 106, 
(15) 5 O 867; 70 L R204. 
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authorities in detail, that he doubted whe- 
ther the rule of Hindu Law in question (2. e. 
Damdupat rule) has properly anything to 
do with the legality or illegality of any 
contract, “I think i is rather a rule of 
limitation.” Ohaudhuri, J. sitting on the 
Original Side of the Court in Kunja Lal 
Banerji v. Narsamba Debi (16), held 
(referring, however, to a Madras decision to 
which detailed reference will be made 
later) that the Damdupat rule applied in 
eases of mortgage, observing that the 
Madras Court had overlooked s. 4, Transfer 
of Property Act. On the other hand, in 
Mia Khan v. Bibi Bibijan (17), the Oourt 
held that Act XXVIII of 1855 repealed the 
Muhammadan Laws against interest as 
between correligionists but remarking that 
so far as Courts of justice were concerned, 
the rule had been treated as obsolete. ln 
Madras in Madhwa Sidhanta Onahini Nidhi 
v. Venkataramanjulu Naidu (18), it was 
held that under ss. 86 and 83, Transfer of 
Property Act, the mortgagee was entitled 
to interest at the ccntract rate, and whe- 
ther the rule of Damdupat be treated asa 
special rule (being applicable to Hindus 
only) and the Transfer of Property Act ag 
a general statutory provision or vice versa 
—the rule of Damdupat general, and ss. 86 
and 88, Transfer of Property Act, as special 
—the same result obtained, viz., the latter 
was to be. taken aS having abrogated the 
former. This latter case is against Mr. 
Das's contention. However he relies upon 
the earlier quoted cases by way of analogy. 
He contends that s. 11, Bihar Money- 
Lenders’ Act, lays down nothing more than 
a rule of limitation and in no way affects 
or is repugnant to tae statutory provisions 
to which reference has been made. How- 
ever, whatever s. il, Bihar Money-Lsnders’ 
Act, may be described as, woether as a 
mere rule of limitation, or as a provision 
of substantive law, it most certainly de- 
prives the Court, as [ have already stated, 
“of the discretion given to the Court under 
s, 3, Usurious Loans Act of 1918 in cases 
in which the circumstanc<s proved allow 
of the exercise of a discretion, and is most 
certainly opposed to the express provision 
of the law laid down in the Usury Loans 
Repeal Act ia those cases to which Usu- 
rious Loans Act does mot apply. . 

Nor can the validity of the section be 
upheld because in the particular circum- 


(16) 42-0 826; 31 Ind, Cas. 6; AIR 1916 Cal 


542; 20 O WN 110. 
(17) 5B L R500; 14 W R 308, 
(18) 26° M 662, i 
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stances of some cases the discretion given 
to the Courts by the Usurious Loans Act 
may be exercised and yet the Court obey 
the express provisions of s. 11,2. e., in 
those cases in which the amount of the 
interest awarded does not exceed the limits 
provided by that section. Those cases 
would be rare, as itis notorious especially 
in cases of the kind with which we are 
dealing, that owing ‘to the fact that no 
interest is paid to the creditor for the 
whole or part of the period of limitation, 
the amount of interest far exceeds the 
- principal, even in those cases in which the 
Court exercises its discretion under the 
Usurious Loans Act. An Act cannot at the 
same time be valid and invalid, valid in 
those cases in which by the circumstances 
of the case, and not, by reason of the pro- 
Visions of the Act itself, the Court keeps 
within the confines laid down, invalid in 
those cases, even allowing for the Court’s 
discretionary powers, 10 which the limita- 
tions of s8. 11, are exceeded. In my judg- 
ment the section under consideration is 
Tepugnant to the earlier existing Indian 
Law and, to the extent of the repugnancy, 
which is indicated above, is void. The 
result then is that the appeal fails and 
must be dismissed with costs. A certificate 
is granted under s. 205, Government of 
India Act. 

Dhavie, J.—This is an appeal by 
defendant No 3 in a suit brought to 
enforce a morigage bond executed years 
ago by his father and elder brother, 
defendants Nos. l and 2. The rate of inter- 
est provided in the bond was Re, 1-4-0 
per cent. per mensem with yearly rests, 
The trial Court held that the rate was 
excessive and decreed the claim with only 
Simple interest at Re.14-0 per cent, per 
mensem. Onan appeal by the plaintiff 
the District Judge held that the compound 
interest stipulated in the bond was not 
excessive, and therefore decried the suit 
in full, Defeadant No. 3 filed the second” 
appeal to this Oourt in October, 1936. In 
July, 1938, the Bihar Money-Lenders’ Act, 
III of 1938, became law. Section 11 of this 
Act provides : . 

“Notwithstanding anything totke contrary con- 
tained in anyother law or in anything having 
the force of lawor in any contract, no Court shall, 
id any suit brought by a money lender in respect 
of a loan advanced before or after the commence 
ment of this Act passa decree for an amount 
of interest for the period preceding the institu- 
tion of the suit which, together with any amount 
already realised as interert through Court or other- 
wise, 15 greater than the amount of-the loan 
advanced, or ifthe loan is based ona document, 
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the amount of loan mentioned in the document on 
which the suit is based.” 

Bihar Act V of 1938 which became law 
in September, 1933, provided inter alia that 
B. 11 of Act IH 


“shall apply, and shall be deemed always to have 
applied, to suits brought by money-lenders in 
respect of loans advanced before the commences 
ment of the said Act (Act III of 1938), and to 
appeals arising outof such suits, whether such suits 
or appeals were instituted before or after" 


Section 11 came into force. The Divi- 
sion Bench before which this appeal came 
in the first instance, has referred to a 
Fall Bench the question whether s. 11, 
Bibar Act III of 1938, is ultra vires of 
the Provincial Legislature. It was the 
appellant that soughttotake advantage of 
what may be called the rule of Damdupat 
embcdied in e. 11 and the respondent 
that soughtto meet this by urging that 
the section was uliva vires. This ccn- 
tention is based on s. 107 (1), Government 
of India Act, 1935, read with Item No. 10 
“contracts”, in List No. 3, the Concurrent 
Legislative List in Sch. VII of the Act, 
and s.2 Usury Laws Repeal Act, 1855, 
which provides that 

“in any suif in which interest is recoverable, 
the amount shall be adjudged or deereed by 


the Court at the rate (if any) agreed upon by 
the parties,” 


This lastis part of the “existing Indian 
Law™ as defined in s 311, sub-s. (2), 
Government of [ndia Act, and relates to 
the law of contracts. It is arged for the 
respondent that s..11, Bihar Act III of 
1933,is repugnant to it, and that, there- 
fore, under s. 107, sub-s. (|), Government 
ol India. Act.s. 2, Usury Laws Repeals 
Act ought to prevail over s. il, Bihar 
Money-Lenders’ Act which must, to the 
extent of the repugnancy, be treated as 
void, On the other hand it has been 
urged for the appellant that asthe Bihar 
Act relates to “‘money-lending and money- 
lenders,” a matter specifically included in 
Item No. 27 of the Provincial Legislative 
List, List II in Sch. 7, Government 
of India Act, the Prowncial Legislature 
has, under sub-s. 3 of s. 100 of the latter 
Act, exclusive power to legislate with 
respect to the matter, and that these 
powers of legislaticn are plenary, “as large 
and of toe same nature, as thcse of Parlia- 
ment itself’: Empress v. Burah (19). The 
relief of the debtoris nof, it is pointed 
out, an unusual feature of Money-Lenders 
Acts, and it is contended that as the 
Bihar Legislature is empowered to legis- 


eo IA 178; 4 O 172;3 OL R197; 3 Sar. 834 
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late “with respect to” this'malter, the Act 
“is not invalidated if incidentally it affects 
‘matters which are outside the authorised 
field": Gallagher'v. Lynn (2. Section 107 (1) 
places ‘existing Indian Law with respect to 
the matters enumerated in the Ooncurrent 
Legislative List on the same footing as 

ederal Law in respect of repug- 
nancies with Provincial Legislation, but 
it is contended that the section is 
confined to repugnancies with the former 
occurring in Provincial Laws enacted 
with respect only to the matters enumerated 
in the Concurrent Legislative List. The 
Bihar Money-Lenders’ Act comes under 
the Provincial Legislative Dist, and 
it is, therefore, urged that s. 107 (1) has no 
application, and further that there is infact 
no repugnancy between s. 11, Money- 
Lenders’ Act and s. 2, Usury Laws Repeal 
Act, 1855, “which deals exclusively with the 
rate of interes; which may be allowed”: 
Nobin Chunder Banerji v, Romesh Chunder 
Ghose (20). 


I have already quoted the terms of the 
two sections. In so far ass. 11, Bihar Act, 
forbids the passing of a decree for “an 
amount of interest” in excess of the amount 
of the loan advanced, there is plainly an 
apparent conflict with the requirement of 
8.2 of the Actof 1055, that “the amount 
(of interest) shall be decreed by the Court 
at the rate agreed upon by the parties” In 
legislatiug on the subject of money-lend- 
Ing and money lenders, the Bihar Legis- 
lature ‘is no doubt dealing with a matter 
within the competence of the Provincial 
Legislature, and of the Provincial Legis- 
lature alone. Indeed, sub-s. (3) of s. 100, 
Government of India Act, provides not only 
that the Provincial Legislature has power 
to make laws for a Province with respect 
to any of the matters enumerated in the 
Provincial Législative List, but a'so that 


the Federal Legislature has no power to do e 


so—an express exclusion of the latter on 
which much stress has been laid by the 
appellant. But there ıs a distinction be- 
tween exclusive powers and unrestricted 
powers: and the power conferred upon the 
Provincial Legislature with respect to List 
JI is by the very terms of the sub-section 
“subject to the two preceding sub sections,” 
Now, sub s. 1 of s. 100 gives the Federal 
Legislature exelusive power to make laws 
With respecti toany of the matters ena- 
merated ia List J, tue Federal Legislative 
List, and this power is expressed to be 


(20) 14 0781, < 
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“notwithstanding anything in the two next 
succeeding sub-sections.” Sub-gs. 2 gives 
power iothe Federal Legislature, again 
“notwithstanding anything in the next 
succeeding sub-section,’ to make laws with 
reepect to any of the matters enumerated 
in List IlI, the Concurrent Legislative 
List. The same sub-section also provides 
that “subject to the preceding sub-section” 
the Provincial Legislature has power to 
make laws with respect to the same 
matters ‘Ihe distribution of legislative 
powers with respect to the three Lists 
between the two kinds of Legislature, the 
Federal Legislature and the Provincial 
Legislatures, thus proceeds on lines not to 
be found in the North British America Act, 
1867, on which a number of decisions 
ranging from Citizens Assurance Co., Canada 
v Parsons (4)to Forbes v. Attorney-General 
for Manitoba 21) have been cited before 
us. ‘Lhe powers conferred on the Federal 
and the Provincial Legislatures can up to 
a certain point be expressed in the same 
terms ‘concurrent’ as regards List ILL, 
and “exclusive” as regards Lists I and Il, 
respectively: and yet there is a vital differ- 
ence between them, for the Federel 
Legislature is given exclusive and concur- 
rent powers over Lists I and III, respective- 
ly, “notwithstanding” the powers of the 
brovincial Legislatures over Lists II and II, 
while these latter powers are “‘subject.to” 
the former. The distinction may perhaps 
be more clearly brought out in another way 
as follows: the Federal Legislature has (1) 
exclusive power over List I, notwithstand- 
ing the concurrent power of Provincial 
Legislatures over List HI and their 
exclusive power over List II; 42; concur- 
rent power over List ILI, notwithstanding 
the exclusive power of Provincial Legisla- 
tures over List I]; and (8) no power over 
List II which is confided to Provincial 
Legislatures, subject, however, tothe powers 
of the Federal Legislatures over Lists I 
and lll; while the Provincial Legislatures 
have (1) no power at all over List I; 
(2) concurrent power over List ILI, subject, 
however, to the exclusive power of the 
Federal Legislature over List I; and (3) 
exclusive power over List If, subject to 
the powers of the Féderal Legislature over 
Lists I and IIL. 

If we turn to the items included in these 
three Lists, it becomes plain that Parlia- 
ment intended to make an exHaustive enu- 
mefration of the powers contided to the two 


(21) (1937) A O 260; 106LJ PUM, WEL T 
201; 81 SJ 77; 53 T L R 21); (1937) 1 AB R 249, 
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kinds of Legislature. This appears even 
more clearly from s. 104 which deals with 
“residual powers of legislation” and enacts 
that the Governor-General, acting in his 
discretion, may empower either the Federal 
Legislature or Provincial Legislature to 
enact a law with respect to any matter not 
enumerated in any cf the three Lists. 
Apart from this (and from such special 
provisions as we find, for instance, in s. 102 
which will be referred to later) either 
Legislature has power to legislate with 
respect to the Concurrent Legislative List 
with its 46 items, including (be it noted) 
such general subjects as (1) Criminal Law, 
(2) Criminal Procedure, (4) Civil Procedure 
including the law of limitation, (5) Evi- 
dence, (8) Transfer of Property other than 
agricultural land, (10) Contracts, including 
special, forms of Oontracts but not includ- 
ing Contracts relating to agricultural land, 
and (14) Actionable wrongs (save in so far 
as included in List I or List I), while the 
Federal Legislature has for its own exclu- 
sive field List I with its 59 items of all- 
India or Federal concern, and the Provincial 
Legislatures their List II with its 54 items. 
In a very detailed scheme of this kind it 
was only to be expected that an absolutely 
sharp and definite distinction could not be 
attained and- that some of the subjects 
assigned, say, to the Federal Legislature 
may unavoidably run into the Concurrent 
Legislative List (with its very general sub- 
jects) or the Provincial Legislative List. It 
could not have bean the intention that con- 
flicts should exist and it seems therefore to 
have been .provided on one hand that the 
Federal Legislature is to exercise its powers 
over List..[, notwithstanding the ccncur- 
rent powers given to the Proviucial Legis- 


latures over List [lland the exclusive 


powers given to them over List IJ, and on 
the other, that these concurrent powers of 
the Provincia] Legislaiures over List III and 
their exclusive powers over List II are to 
be subject tothe powers of the Federal 
Legislature over Lists I and III. 

The -usual practice of the Courts in 
constitutional matters is to refrain from 
expressing an opinion on points which do 
not arise: see Atiorney-General for Canada 
v. Attorney: General fêr Ontario (22). But it 
is desirable, as in Parsons’ case (4) (already 
referred to), to take one or two illustrations 
in order to understand the inter relations 
of the Fedéral and the Provincial Legis- 
latures with reference to the three Lists 


(22) (1937) AO 326; 106 L J PO 72;156L T 
902; 81.8 J116; 53 TL.R325, °° ` 
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and apply them to the particular question 
before us, namely, whether s. 107 (1) 
renders s. 11, Bihar. Money Lenders’ Act, 
void on the ground of its repugnancy 
to s. 2, Usury Laws Repeal Act. Thus 
Item No. 51 in List I, “Taxes on income other 
than agricultural income” might on the 
face of it easily run into or clash in part with 
Item No. 16 in List III, “legal, medical and 
other professions’ and Item No. 46 in List Il, 
“Taxes on professions, trades, callings, and 
employments” and vice versa. There are 
also Items Nos. 26 (carriage of passengers 
and goods by sea or by air) and 23 (Oheques, 
bills of exchange, promissory notes, and 
other like instruments) in List I which 
might easily run into Item No. 10 (Contracts) 
or No. 31 (Electricity) in List IHI and Items 
Nos. 27 (Trade and Commerce within the Pro- 
vince) and 29(.... distribution of goods) in 
List ll. Conflicts might thus arise not only 
when the two kinds of Legislature operate 
in the concurrent field, but also when one 
Legislature operates in its exclusive field 
and another in its exclusive or in the con- 
current field, and these would all seem to 
have been provided against by the double. 
method of imposing a limitation on the 
powers of Provincial Legislatures by 
making them “subject to” the powers of 
the Federal Legislature, while conferring 
powers on the latter “notwithstanding the 
powers of the former in the Provincial no 
less than in the concurrent field. Which 
legislation is to prevail in case of actual 
conflict in any fields seems to be laid down. 
in sub-s (i) of s. 107 of the Act, while 
sub-s. (2) of this section provides a special. 
method by which a Provincial Legislature, 
may effectively legislate on a matter in the 
concurrent field notwithstanding provisions 
to the contrary in a Federal or the existing. 
Indian Law in that field. If this be the: 
right view, it would follow that so far as: 
s. 11, Money-Lenders’ Act, is really repug~ 
nant tos. 2, Usury Laws ‘Repeal Act, the 
latter must prevail. 
Against this view Mr. P. R. Das has 
argued that the Government of India Act, 
dces not contemplate any conflict between. 
Federal and Provincial legislation except in 
the concurrent field, for which alone (he, 
has argued) specific provision 18 made ip 
s. 107. In this connection learned Oounsel 
has in the first place refewed tos. 102 of 
the Act, which in subs. (1) empowers the 
Federal Legislature, cn a ‘Proclamation of 
Emergency,” to make laws for a Province 
with respect toany of the matters enume- 
rated in the Provincial Legislative List 
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and in sub-s. (2) provides that such Federal 
laws (which by the succeeding sub-sections 
are to have effect for a limited time) shall 
prevail over any provisions of the Provin- 
cial laws that may be repugnant toit. The 
conflict dealt within this section is, how- 
ever, a conflict arising only when two Legis- 
latures—the Federal and the Provincial— 
operate in one and tbe same, viz. the 
Provincial field, the former being empower- 
ed todo so in timesof grave emergency. 
This does not,in my opinion, furnish any 
indication that Parliament did not think 
of, and therefore made no provision 
regarding cunflicts that may arise in 
ordinary times when the Federal and the 
Provincial Legislatures exercise exclusive 
powers over Lists [ and II, respectively, and 
also exercise concurrent powers over List 


ITf. All such conflicts prima facie come 
within ‘such sub-s. (1) of s. 107 which 
runs: 


“107 (1). Ifany provision of a Provincial law is 
repugnant to any provisionof a Federal law which 
the Federal Legislature is competent to enact or to 
any provision of an existing Indian law with respect 
to one of the matters enumerated in the concurrent 
legislative list, then subject to the provisicns of this 
section, the Federal law whether passed before or 
after the Provincial law or asthe case may be the 
existing Indian law shall prevail and the Pro- 
oe law shall to the extent of the repugnancy be 
void. 

Tne expression “subject to the provisions 
of this section” takes us to the next sub- 
section which is as follows: 

“107 (2). Wherea Provincial law with respect to 
one of the matters enumerated in the concurrent legis- 
lative list contains any provision repugnant to the 
provision of an earlier Federal law or an existing 
Indian law with respect to that matter then ifthe 
Provincial law, having been reserved for the con- 
sideration of the Governor-General or for the signifi- 
cation of His Majesty's pleasure, has received the 
assent of the Governor-General or of His Majesty, the 
Provincial law shall in that Province prevail, but 
nevertheless the Federal Legislature may at any 
time enact further legislation with respect to the 
same matter : 

Provided thatno bill or amendment for making any 
provision repugnant to any Provincial law, which 
having been so reserved, has received the assent of 


the Governor-General .or of His Majesty shall be in-* 


troduced or moved either chamber of the Federal 
Legislature without the previous sanctionof the 
Governor-Géneral in his discretion," 

I, has been urged forthe uppellant that 
the words following “an existing Indian 
law’ in sub s. (1), namely “with respect to 
ene of the matters enumerated in the Con- 
current Legislative List’, should also be 
read with the expressions ‘any provision 
of a Provincial law” and “any provision of 
a Federal lew" occurring earlier in this 
sub-section; and the reason given is that 


the expression “subject to the provisions of 
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this section” in the same sub-section, has, 
so itis argued, the effect of making the 
repugnancies dealt with in sub s. (1) iden- 
tical with those dealt with in subs. (2). 
Tne construciion contended for is opposed 
to the plain grammar of the sub-section, 
and there is nothing in the scheme of 
legislation laid down in the Act to indicate 
that Parliament intended it. As we have 
already seen, the enumeration of items in 
the three lists itself makes it far from 
improbable that conflicts of legislative 
provisions would arise in other fields no 
less than in the concurrent field; and there 
is no reason to suppose that Parliament 
intended toleave the former to the opera- 
tion of s. 100 alone with its qualifications 
of “notwithstanding” aad subject to’. 
Farther, if Parliament had intended to 
provide in sub s. (1) of 8. 107 for conflicts 
in the concurrent field alone, 1t could easily 
have done so by adopting the language of 
sub-g. (2) which is unmistakably confined to 
acticn in the concurrent held. Nor ans 
agrea that the expression | subject to tae 
provisions of this section in Su b-s. (1) has 
the effect of confining the conflicts 
dealt with in this sub-section to conflicts 
in the concurrent field. That expression 
no doubt refers to sub's. (2) which is 
confined to legislation 1n the concurrent 
field. But is the provision of this ee 
tional procedure for the concurrent fiel 

any reason for supposing that Parliament 
either was not aware of or decided to 
ignore possible conflicts between oe 
cial legislation in the exclusive field an 

Federal or the existing Indian lawio the 
concurrent tieid? As we have seen 
already from s. 100, the powers of the 
Provincial Legislatures are subject to 
the powers of the Federal Legislature, 
Section 107 may be regarded as a Bup- 
plement to that provision. In sub-s. (1) 
it deals with the effect of repugnancies 
between Provincial and Federal legislation 
(whenever passed) without any reference 
to the fields to which the Cone E 
enactments may relate; and it also deals 
with repugnancies between Provincial legis: 
lation and the existing Indian law which has 
not been referred to 1n 6. 100 and is be 
in the concurrent field only put on the 
game footing as Federal law irrespective ; 
of whether this cae to its exclusive or 

‘rent field. ; 

Pho sub-section provides in effect that 
in either case the Provincial law shall, 
to the extent of the repugaancy (and no 
mecre; be void. To this general rule the 
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second sub-section provides an exception 
limited to Provincial, Federal, and existing 
Indian legislation, all in the conenrrent 
field. That the exception is Jimited,in my 
opinion, affords no reason for restricting 
the scope of the general rule. 

We have in the present case to consider 
a conflict of a provision in a Provincial Law 
on a matter enumerated in the Provincial 
Legislative List with a provision of the 
existing Indian Law with respect to a 
matter enumerated in the Concurrent Legis- 
lative List; and as I have already remark- 
ed, the existing Indian Law is placed on 
the same footing in this respect as Federal 
Legislation in sub-s, (1) of s. 107. The 
limitation placed in s.100 on the powers 
of a Provincial Legislature over the Pro- 
vincial Legislative List by making them 
‘subject to” the powers of the Federal 
Legislature over the Concurrent Legislative 
List makes it impossible to accept the 
appellant's contention that the exclusive 
power of the Provincial Legislature with 
respect to money-lenders and money-:lend- 
ing is plenary ; indeed in the very passage 
in Empress v. Burah (19), which was 
cited for the appellant, Lord Selborne 
clearly spoke of the powers of the Indian 
Legislature being--‘‘as large, and of the 
same nature; as those of Parliament itself” 
(only) when the former is acting within the 
limits which cireumscribe these powers, 
The same limitation (with the correspond- 
ing power of Federal Legislature in the 
concurrent field ‘notwithstanding’ the ex- 
clusive power of the Provincial Legislature 
“with respect to” List II) goes far to show 
that it is not open tothis latter Legislature, 
when operating in its exclusive field,’ to 
affect matters governed by Federal Legis- 
lation, even, incidentally. The additional 
facts that the Provincial Legislature is 
itself empowered to operate in the concur- 
rent field, but that this power (no less than 
the. exclusive power over List II) is qualified 
by the provisions of s.107, seem to me to 
leave no doubt that Provincial Legislation 
in the exclusive provincial field is not per- 
mitted to trench upon Federal Legislation, 
even if such invasion could be regarded 
as. necessarily incidental to the effective 
exercise of its powers by the Provincial 
Legislature. The proper test to apply to 
- the case before us is, im my opinion, not 
so much whether the Provincial Act is 
“with respect to” a matter in List II 
or in List II, as whether any pro 
vision in it ia repugnant to the provision 
of an existing Indian Law with respect to 
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a matter enumerated in List HI; for s. 107 
in substance imposes a limitation upon 
what Provincial Legislation may validly 
effect even in the two fields open to it To 
powers solimited the principle in Gallagher 
v. Lynn (2), a case under such a very 
different Actas the Government of Ireland 
Act, 1920. cannot apply. For, as Lord 
Selborne, L. C., said about the application 
of the doctrine of ultra vires in Alforney- 
General v. G. E. Ry. Co. (23) : 


“Whatever may farily be regarded as incidental to, 
or consequential upon, those things which the Legis- 
lature has suthorised ought not (unless expressly 
prohibited) to be held by judicial construction to be 
ultra vires,” 


an observation which need not be confined 
to the interpretation of Railway Acts ; and 
the express limitation of the powers of the 
Provincial Legislature by making them 
subject inter alia to Federal Law in its 
appropriate fields (read with s. 107 as re- 
gards existing Indian Law in the concur- 
rent field) amounts to an equally clear 
probibition of even an incidental invasion — 
of the superior law in that field by the 
Provincial Legislature. Mr. Das hss also 
urged that in giving relief to the debtor 
under s. ll, Provincial Legislature cannot 
be said to have travelled beyond the field 
of money-lenders and money-lending, espe- 
cially as the rule of Damdupat is not 
unknown in this country and that the 
generality of the term contracts in Item 
No. 10, Concurrent List, should be inter- 
preted as restricted by the specific language: 
of Item No. 27 in the Provincial List, in 
accordance with what Lord Haldane in 
Paquet v. Corporation of Pilots of Quebec 
(8), called the well-established principle 
that subjects which in one aspect may 
come under a section describing the powers 
of a Provincial Legislature may, in another 
aspect that is made dominant, be brought 
within another section which gives the 
powers of the Federal Legislature (and 
vice versa’. But the principle’ to set out 
gefers to ss. 92 and 91, British North 
America Act, 1867, and its scope appears 
more clearly from Lord Haldane’s observa- 
tions in Great West Saddlery Co., Ltd. v. 
The King (24) : 

“The rule of construction is that general lan- 
guage in the heads of s. 92 yields to particular . 
expressions in s. 91, where the latter are unambi- 
guous. The rule may, also apply in favour of the 


Province in construing merely general words in 
A y ay, 5 AO 473; 49LJ Oh, 545:42 LT 810; 


(21) (1921) 2 4 O 91;90L J P O102195 L T 
138; 37T L R 436; AI R1921 PO 148; 28 OWN 
226; 20 A L J 443; 64 Ind. Oas. 194; 490997; 4814A ` 
446; 17 N L R 128; 4 N L J 89 (P Q). 
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the, enumerated heads in 8. 91.......5000. Whether an 
exception is to be read in either case depends on 
the application of the principle that language which 
is merely general is, as a rule, to be harmonized with 
expressions that are at once precise and particular 
by treating the latter as operating by way of 
exception. The two sections must be read together 
and the whole of the scheme for distribution of 
legislative powers set forth in their langaage must 
be taken into account in determining what is 
merely general and what is particular in applying the 
rule of construction. For, neither the Parliament of 
Oanada nor the Provincial Legislature have authority 
under the Act to nullify, by implication any more 
than expressly, statutes which they could not enact... 

It is obvious that the question of construction may 
sometimes prove difficult. The only principle that 
can be laid down for such cases is that legislation, 
the validity of which has to be tested, must be 
scrutinized in its entirety in order to determine its 
true character.” 

The scheme of the British North America 
Act is, however, materially different from 
that of the Government of India Act. 
Section 92 of the former Act enumerates 
16 classes of subjects assigned exclusively 
tothe Legislatures of the Provinces, and 
s. 91 empowers the Parliament of Canada to 
make laws for the peace, order and good 
Government of Canada in relation to all 
matters not coming within those classes, 
and further, for greater certainty, etc., 
specifically enumerates 29 classes of 
subjects as within the exclusive authority 
ofthe Parliament of Canada “notwithstand- 
ing anything in this Act’. Thereis another 
section (s. 99) giving concurrent powers of 
legislation respecting two subjects only, 
agriculture and immigraticn, and provid- 
ing that a Provincial Law relative to these 
subjects shall have effect as long and as 
far only as it is not repugnant to any 
Act of the Parliament of Canada. But, 
among the subjects specified in s. 92 isa 
very comprehensive subject “property and 
civil rights in the Provinces", as against 
particular subjects enumerated in s. 91 
like the regulation of trade and commerce, 
the raising of money by any mode or 
system of taxation, navigation and ship- 
ping, sea coast and inland fisheries, banking 
and incorporation, of banks, bankruptcy 
and insolvency, marriage and divorce, 
and the criminal law. Particular subjects 
are also specified in s. 92, such as direct 
taxation, shop, saloon and other licenses, 
.the incorporation cf companies, and the 
solemnization of marriage. The Act 
exhausts the whole range of legislative 
power, and it was found that whatever 
was not given te the Provincial Legislatures 
rested with. the Parliament, Bank of 
Toronto v. Lambe (25) but this certainly 

(25) (1887) 12 A O 575; 56L J P O 87;57 L T 377. 
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cannot be said of the Government of India 
Act in view of the provisions of s. 104. It 
would have been practically impossible 
for the Dominion Parliament to legislate 
upon several of the classes of subjects 
enumerated ins. 91 without affecting the 
property and civil rights of individualsin 
the Provinces, a subject specified ins. 92, 
andthe general language of this last subject 
was interpreted as restricted by that of the 
former. The rules were, therefore, establish- 


ed that : 

“the legislation of the Parliament of the Dominion, 
so long as it strictly relates to subjects of 
legislation expressly enumerated in s. 91, is of 
paramount authority, even though it trenches upon 
matters assigaed to the Provincial Legislatures by 

99 bal 


s. 92, 
and that 

“itis within the competence of the Dominion 
Parliament to provide for matters which, though 
otherwise within the legislative competence of the 
Provincial Legislature, are necessarily incidental to 
effective legislation by the Parliament of thea 
Dominion upon a subject of legislation expressly 
enumerated in s. 91;Attorney-General for Canada vy. 
Attorney-General for British Columbia (10)." 

Exceptions were similarly read in favour 
of the Provinces as regards particular 
subjects like the solemnization of marriage 
and direct taxation as against the subjects 
of marriage and divorce and the raising 
of money by any mode or system of taxa- 
tion enumerated ins. 91, the reason being 
that the Legislature could not have intended 
that powers exclusively assigned t> the 
Provincial Legislature should be absorbed 
in those given to the Dominion Parliament ; 
the ; principle was applied that the 
generality of the wording of s. 9lin such 
matters must be interpreted as restricted by 
the specific language of items found in 
s. 92. But can this principle be applied to 
the subject of money-lending and money- 
lenders in our List II as against contracts 
in Gist III? The Government of India 
Act places a large number of general 
subjects in the Concurrent List and pro- 


vides a means by waich Provincial Legisla- 


tion may prevail in this field, but otherwise 
leaves Federal Legislation dominant in 
this as in field [ and makes Provincial 
Legislation ‘subject to that legislation 
(together with the existing Indian Law in 
the concurrent field); and as to conflicts or 
repugnancies, it makes special provision by 
s. 107, which may bê compared and coh- 
trasted with the Canadian principle of the 
“occupied field.” Mr. Das's contention that 
the item of contracts in the Ooncurrent 
List should be read as restricted by the 
item of money-lending and money-lenders 
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in the Provincial List is further rendered 
unacceptable by the fact that the former is 
defined with manifest deliberation as: 

“Contracts, including partnership, agency, con- 
tracts of carriage, and other special forms of con- 
tract, but not including contracts relating to agri- 
cultural land,” . 


while contracts relating to agricultural 
land, thus excepted, apparently come with- 
in “transfer, slienation and devolution of 
agricultural land” in Item No. 21in the Pro- 
-vincial List. Provincial Legislation, which 
under s. 100 is confined to Lists II and III, 
will, in case of conflicts with competent 
Federal Law or the existing Indian Law 
relating to matters within List III, have 
the validity of its provisions judged under 
the Government of India Act by reference 
to the terms of s. 107, to which no real 
parallel can be found in the British North 
America Act; and our Act makes it clear 
that any provision of a Provincial Law 
which is repugnant to any provision of 
the other law must, to the extent of the 
Trepugnancy, be treated as void, except so 
far as the Provincial Legislature may have 
put itself in a position to apply sub-s. (2) 
of the section and obtained the necessary 
assent. From this point of view, it js not 
for the Courts to consider whether or not 
the Bihar Legislature could pass any really 
effective legislation on the subject of money- 
Jending and money-lenders without trench- 
“ing upon the existing Indian Law with 
respect to contracts. The former subject is 
by no means wholly included in the latter, 
and unlike the Provincial Legislatures in 
the Dominion of Canada, the Bihar Legis- 
lature has power to get over the existing 
Indian Law with respect to contracts by a 
resort to s. 107 (2). The exclusive power 


given to the Provincial Legislature over | 


money-leiders and money-lending cannot, 
therefore, be enlarged in the way contended 
for on behalf of the appellant so as to 
include an incidental invasion of the domi- 
nant law in the concurrent field. I would 
hold accordingly that it cannot be validly 
exercised so as to override any provision of 
any existing Indian Law, and that in case 
of repugnancy s. 107 (1) must take effect. 


-E now come to the contention of the ap- 
pellant that there is in fact no repugnancy 
between s. llof the Bihar Act and s. 2, 
Wsury Laws Repeal Act. This contention 
is rested, as I have already indicated, on 
the ruling in Nobin Chunder Bannerjee v. 
Romesh Chunder Ghose (20). The relation 
of the Hindu Law rule of Damdupat and 
the Usury Laws Repeal Act has been the 
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subject of a certain difference cf opipion 
even in Calcutta, to say nothing of the 
contrary View that has prevailed in Madras; 
see Madhwa Sidhanata Onahini Nidhi V. 
Venkataramanjulu Naidu (18}. The ques- 
tions that aroge on’ the point were whether 
the Usury Laws Repeal Act only repealed 
previous legislation or also superseded the 
Hindu rule of Damdupat, and whether this 
rule was a rule regulating tbe rate of 
interest or only a rule of limitation. The 
learned Judges in Nobin Chunder Ban- 
nerjee V. Romesh Chunder Ghose (20) 
answered both these questicns in favour of 
the rule (referred to as the law) of Damdu- 
pat, which was in force on the Original 
Side of that High Court in accordance 
with 21 George III, ce. 70, s. 17. Those 
questions do not arise before us, for we 
have now to deal with the specific provi- 
sion of the Bihar Act which, on the face of it, 
precludes the passing of a decree required 
bys. 2, Usury Laws Repeal Act. Learned 
Counsel for the appellant has not suggested 
how it is possible for a Oourt in this 
Province to comply with s. 11, Bihar Act, 
without infringing s. 2 of the other Act. I 
am not, therefore, prepared, on the authority 
of the ruling in Nobin Chunder Bannerjee 
v. Romesh Chunder Ghose (20) to hold that 
the apparent conflict between the two 
provisions is not an actual repugnancy. 

It has been contended for tle respondent 
that s. 11, Bihar Act, also offends against 
the existing Indian Law relating to other 
items in the Concurrent List—No. 4, Civil 
Procedure, and No. &, Transfer of Property. 
But the conflict, such as it is, is a conflict 
not as regards procedure but as regards 
the right to recover interest accrued at the 
agreed rate. The transaction was a mort- 
gage, and if repugnancy is established in the 
domain of Oontract (the main contention 
on behalf of tbe respondent), it seems 
unnecessary to consider whether there is 
a repugnancy in the domain of Oivil Pro- 
cedure as well, or in the cther item which 
was referred to by tha, learned Advocate 
for the respondent and on which the case 
in Madhwa Sidhanata Onahini Nidhi v. 
Venkataramanjulu Naidu (18) is relevant 
along with the criticism of Chaudhuri, J.. 
in Kunja Lal Banerji v; Narsamba Debi 
(16). The resylt is that in my opinion 


's. 11, Bihar Money-Lenders’ Act, has not 


been competently enacted so as tosupersede 
s. 2, Usury Laws Repeat Act, and must 
be treated as void. This conclusion is 
not. affected by the facts that in circum- 
stances which do not exist in this case 
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s., 3, Usurious Loans Act, Act X of 1918, 
gives certain powers to the Court notwith- 
standing 8. 2, Usury Laws Repeal Act, 1855, 
and that s. 22, Bihar Money Lenders’ Act, 
saves those powers, except as otherwise 
provided in s. 12. The case was (therefore) 
infact argued before us on s. 2, Usury 
Laws Repeal Act. I would accordingly up- 
hold the decree of the lower Appellate 
Court and dismiss this appeal with costs. 

Manohar Lall, J.—The question before 
the Full Bench is whether s. 1l, Bihar 
Money Lenders’ Act, 1938 (hereinafter to 
be referred toasthe Act) is intra vires of 
the Provincial Legislature as constituted 
under the Government of India Act, 1935, 
and ifso, whether it can be applied in 
deciding the rights of the respondent, a 
. morigagee, to recover interest in full as 
stipulated in his mortgage bond. The ques- 
tion is cf very far-reaching importance to 
the litigants of this province. It is a matter 
of satisfaction that we have had able assist- 
ance from Mr. P. R. Das who appeared for 
the appellant and from Mr. L. K. Jha, who 
appeared for the respondent. The facts 
which are necessary to be stated are these. 
The appellant executed a mortgage bond 
for Rs.400 on Chait 24, 1328, in favour 
of the respondent, the due date of payment 
whereof was in 1329. The interest stipu- 
lated on the principal sum was Re. 1-4-0 
per cent. per mensem with yearly rest. 
The trial Court decreed the suit for the 
principal sum but disallowed the compound 
rate of interest and awarded only simple 
rate of interest at the stipulated rate. In 
appeal the learned District Judge held that 
the stipulated rate was not excessive, that 
the transaction between the patties was 
fair and that there was necessity for the 
loan. He, therefore, set aside the decree of 
the learned Munsif and granted to the 
plaintiff a decree at the compound rate of 
interest as claimed in the plaint. The de- 
fendant has appealed to this Court, 

The appellant contends that by opera; 
tion of.s. 11 of the Act (which admittedly 
has retrospective effect by reason of the 
Amending Act of 1938) no decree can be 
passed for any amount of interest which is 
greater than the amount of loan advanced 
asstated in the mortgage bond ;in other 
words, that the plaintiff is entitled to a 
decree for Rs. 800 only. The respondent 
on the other hand contends that the Pro- 
vincial Legislature has no power to make 
this provision in tre Actas it conflicts with 
the existing Indian Laws on the subject, 
namely, Interest Act XXXII of 1839, the 
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Usury Laws Repeal Act of 1855, Usurious 
Loans Act of 1918, Contract Act of 1872 
(8. 37), Civil Procedure Code, 1908, 


'O. XXXIV, (the provision relating to mort- 


gage decrees). Itis necessary in the first 
instanca to consider what isthe pith and 
substance of the Act. The Act is stated to 
be an Act “to regulate money lending 
transactions and to grant relief to debtors 
in the Province of Bihar.” The Act received 
the assent of His Excellency the Governor 
of this province on July 6, 1938. Itis ad- 
mitted that the Act has not received the 
assent of His Excellency the Governor- 
General or of His Majesty. The Act con- 
tains a detailed scheme as to the registra- 
tion of money-lenders and the manner 
in which they are required to keep accounts 
(ss. 4 to 7). Chapter ILI, provides that in 
certain cases a money lender shall not be 
entitled to institute a suit at all and limits 
the powers of the Courts to pass a decree 
for interest except at certain rates or up to 
a fixed amount and also provides that an 
agreement by a debtor to pay compound 
interest to the creditor shall, in respect of a 
loan advanced after the commencement of 
this Act, be void. There are other pro» 
visions under this Chapter which give the 
Courts power to re-open certain transactions. 
In other sections of the same Chapter 
provisions are made with the ostensible 
object of helping the debtors even in the 
execution stage. Chapter IV deals with 
penalties and procedure. The provision of 
s. 23, is important. It specifically refers to 
the Usurious Loans Act of 1918 and pro- 
vides that : 

“Save as otherwise provided in s. 12, nothing in 


this Act shall affect the powers of a Court under 
the Usurious Loans Act.” ; 


A consideration of the varions provisions 
makes it clear that the Act attempts to deal 
completely and exhaustively with interest, 
the rate recoverable and the amount which 
can be decreed by the Courts in certain 
instances (irrespective of the contracts be- 
tween the parties) and the registration of 
money-lenders. The Act also contains strin- 
gent provisions that if a money-lender fails 
to obey the mandatory provisions of the 
Act, his suit is liable to be dismissed. Such 
in substance being the dominant character 
of the Act, if will be useful at this stage to 
examine the schemé of the Government of 
India Act which confers powers on the differ- 
ent Legislatures. A perusal of the various 
clauses of s. 10G ands. 107, leads to the 
conclusion thitthe scheme of the Govern- 
ment of India Act, 1935, appears to give 
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exclusive jurisdiction to the Federal Legis- 
lature overthe subjects enumerated in 
List I. There is a concurrent field 
called List [il wherein both the Federal 
and the Provincial Legislature can legislate 
but subject nevertheless to the exclusive 
powers of the Federal Legislature regarding 
the subjects of List I. 

The Provincial Legislature again has 
been given exclusive powers to legislate 
over the matters of List IL but neverthe- 
less subject to the exclusive powers of the 
Federal Legislature as just pointed out. 
Any conflict between the Provincial Law 
and the Federal Law or the existing Indian 
Law is avoided by the clear provisions of 
s. 107. 
framers of the Government of India Act 
must have foreseen that the sharp and 
definite distinction which they intended to 
carefully make between the powers of the 
two Legislatures might not have been 
attained or possibly could not be attained 
and that some of the classes of the sub- 
jects assigned exclusively to the Provincial 
Legislatures may have run into and were 
embraced by some of the enumerated 
classes of subjects in Lists I and IIL 
Therefore an endeavour was made to provide 
for cases of apparent conflict and it is with 
this object that s. 100 and s. 107 have 
been so carefully worded. This can be illus- 
trated by taking a few examples from the 
lists: Item No. 13 in List 
Benares Hindu University and Aligarh 
Muslim University. Item No. 17 in List 
Il is education and would appear to 
cover Item No. 13 cf List I. But, by 
virtue of s. 100, the powers of the Provincial 
Legislature under [tem No. 17 of List H 
are subject tothe exclusive powers of the 
Federal Legislature under Item No, 13, that 
is, the Provincial Legislature has no jurisdic- 
tion to legislate with regard to these two 
Universities. Thesame remarks apply to 
Item No. 52 cf List land Item No. 14 
of List II as well as to Item No. 51 of 
List Land Item No. 30 cf List II. It 
is unnecessary to multiply further instances. 
A more apposite illustration is provided by 
Item No. 28 of List I, Item No. 27 cf List 
Il and Item No. 10 of List IHI (the 
very matter under consideration). It cannot 
be denied that Item No. 28 of List I is 
a part of money-lendiag (Item No. 27 of 
List Il) if the words are taken in the 
general sense and also a part of Item No. 10, 
List II. But by the operation of s. 100 
the Provincial Legislature whether acting 
under List JI or List IIT, have no power 


SADANAND JHA V. AMAN Kaan (PATA 


From this I conclude that the “ 


1 relates to. 


17910 


to touch cheques and bills of exchange. Jor 
example, this may be graphically illustrated 
by a diagram : 


A osetia ae 


aoe 
Contracts N 
WG ] 





Cirele A covers the whole field of contracts 
and, therefore, necessarily covers cheques 
which is the lower sector of that circle. 
Circle B deals with money-lending and 
must cover necessarily, if the words are to 
be taken in the largest and literal sense, 
both contracts and cheques; in other words 
this circle must cut the Circle A including 
the sector of cheques. The scheme of the 
Indian Act now comes to our aid to solve 
this difficulty of overlapping or repug- 
nancy. Ifthe words of s. 100 are kept in 
view, the powers under the heading of 
money-lending will cover only that portion 
of Oircle B which is not covered by che- 
ques’ sector. The Provincial Legislature 
having concurrent powers with Federal 
Legislature, can legislate with regard to 
that portion of Oirele B which falls within 
Circle A (outside the sector) provided 
always that if there is any existing Indian 
Law on this matter, the latter will prevail 
by virtue of the express provision in s. 107. 
It should be stated here that any remarks 
that are being made by me in the course of 
this judgment with respect to the other 
provisions of the Act and of the Govern- 
ment of India Act must be clearly under» 
stood to be only incidental and must not 
be taken as deciding finally the questions 
jihat may arise hereafter. 

A large number of Canadian cases which 
have come up for decision before their 
Lordships of the Judicial Commitee begin- 
ning from (1880) 5 Appeal Cases right 
up to 1937 Appeal Cases, were freely cited 
before us on behalf of both the parties. 
These cases concerned the decision of the 
question which ‘were raised before their 
Lordships of the Privy Council from time 
to time as to whether a certain provision 
of an Act passed by the Provincial 
Legislature of Canadacr by the Dominion 
Parliament was or was not inira vires of 


= 
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the powers given to them under the Act 
—the question in each case being generally 
whether the provisions of s. 91 of the 
Canadian Act, in a particular matter con- 
trolled or dominated the provision under 
s. 92 on the same matteror on a cognate 
matter or vice versa. As instances, see 
the case of solemnisation of marriage In re 
Marriage Legislation in Canada (9), the 
Railway case Grand Trunk Ry. of Canada 
v. Attorney-General of Canada (11), the 
Timber case Attorney-General for British 
Columbia v, Me Donald Murphy Lumber Co., 
Ltd. (26). But in my opinion the cases 
which were referred to in argument are 
of no material assistance in deciding the 
matter in controversy before us. They are 
no doubt very useful and valuable guides 
to the application of the doctrine of the 
‘general and special’ or the ‘overlapping 
and the oceupied field’ rules (if applicable 
in the present case) but the scheme of 
the Indian Act to my mind is entirely 
different from the Oanadian Act. The latter 
gives only exclusive power tothe Provincial 
Legislature with respect to the subjects 
enumerated specifically in s. 92 but, while 
bestowing full power on the Dominion 
Parliament with respect to the matters 
enumerated in s. 91 also leaves the residual 
power in the Dominion Parliament under 
the heading “peace, order and good govern- 
ment of Oanada.” In Indian Act the 
scheme is wholly different. 

The doctrine of the occupied field which is 
found stated in many cases of ths Privy 
Council and which is Item No. 4 in the 
synopsis by Lord Tomlinin Attorney-General 
for Canada v. Attorney-Genernal for British 
Colombia (10) at p. 118* has been inserted 
for us in s. 107, Indian Act. It may 
also be useful to note that where it 
was found impossible to legislate on 
any of the matters enumerated in s. 91 
or s. 92, Canadian Act, without incidentally 
trenching upon the jurisdiction of the other 
Legislature, the legislation under considera- 
tion was held by. the Judicial Committee 
to be good. But” that reasoning has no 
application to the consideration of the 
Act passed by the Indian Legislature 
created under the Indian Act because here 
the powers are given to both exclusively 
ag well as concurrently. I can find no such 
parallel in the Oanadian “Law of 1867 
except to a limited extent under s. 95. 


(26) (1930, A O 387; 124 Ind. Cas. 590;A I R 
1980 PO173; 99LIPO 113143 L7T1;46TLR 


*Page of (1930) A, O.—[Ead,] 
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The scheme of the Indian Act is entirely 
different. The residual power is given to 
the Governor-General under s. 104; the 
Federal Legislature and the Provincial 
Legislature bave been given exclusive 
powers in certain fields, concurrent powers 
in another field (the exercise of jurisdiction 
by the Provincial Legislature being wholly 
excluded from List I). In my opinion, the 
key to the solution of the problem before us 
is very clearly indicated in s. 100 and s. 107. 
It will, therefore, be worse than useless, 
if not dangerous, to apply the principles 
which have been enunciated by the 
Privy Council to govern the construction 
cf the Canadian Act, as governing the 
construction of the present Act under 
consideration which is framed entirely on 
different lines and based upon wholly 
different schems of policy. The two Acts 
are not in part materia. The Judicial 
Oommittee have condemned in strong lan- 
guage this method of construction which the 
appellant wished us to follow fron the 
anology of another Act. In dealing with 
the construction of certain sections in the 
Income Tax Act (XI of 1922), the High Court 
in India had relied upon a large number 
of English cases which depended upon the 
construction of the English Income: tax 
Statute. Sir George Lowndes in deliver- 
ing the judgment of their Lordships of the 
Judicial Committee ia Commissioner of 
Income-tax, Bengal v. Shaw, Wallace (27)3 
made the following observations at p. 180*: 

“Again, their Lordships would discard altogether 
the case-law which has been so painfully evolved 
in the construction of the English Income.-tax 
Statutes—both the cases upon which High Oourt 
relied and the flood of other decisions which has 
been let loose in this Board. The Indian Act is 
noi in pari materia; it is less elaborate in many 
ways, subject to fewer refinements and in arrange- 
ment and language it differs greatly fmm the pro- 
visions with which the Courts in this country have 
had to deal. Under such conditions their Lord- 
ships think that little can be gained by attempting 
to reason from one to the other . . T 

See also the observation in Hansraj v. 
Bejoylal Szal (28), at p. 114. I, therefore, 
decline to be led away by the argument 
from analogy based upon the reasonings 

(27) GIT O 178; 136Ind. Cas. 742: AL R 1932 
P O 138; 59 U 1313; 59 I A 206; Ind. Rul. (1932): 
P O 156; 90 W N 515; 36 OWN 653; (1982, M 
W N618; 55 C LJ 336; (1932) A L J 56%: 34 Bom, 
LR 1033; 36 L W 63; 63 M LJ 124 (P 0). 

(28) 57 I A 110; 122 Ind Cas. 20; AI R1930P 0 
59. 57 O 1176; (1930) A L J131; Ind. Rul. (1930) PO 
100; 31 L W 309; 34 O W N 342; 32 Bom. L R 
550; 51 0 LJ 120;58M L J 293; (1930) M W N 334 
(PO). ` 

*Paye of 6 I, T. C.—LEd.} 

tPage of 57 I. A.—[Hd.] 
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adopted by their Lordships in deciding 
cases on the Canadian Law. The real 
question to decide then, as I indicated 
in the course of the argument several 
times, is whether the provision under 
consideration* in the Act is on a 
matter coming under List II and whether 
it conflicts with the provision of any exist- 
ing Indian Law with respect to a matter 
enumerated in List Il]; in other words 
whether the provision, that the Courts are 
precluded from passing a decree for interest 
beyond the amount of principal, is within 
the law making powers given to the 
Provincial Legislature, and if so, whether 
it conflicts with any existing Indian Law 
with respect to any matter in List III. It is 
- obvious and this was not seriously contested 
before us, that on a plain reading the 
subject of s. 11 does not fall within the 
general words of Item No. 27 in List II 
“moneyelending and monsy-lenders” as well 
as in Item No. 10 of List II “contracts”. It 
therefore follows that the Provincial 
Legislature have complete powers to pass 
this enactment. But admittedly they have 
not followed the procedure laid down by 
s. 107, sub-cl. (2), No sanction of His 
- Excellency the Governor-General has been 
obtained nor the assent of His Majesty has 
been signified to this section. The pro- 
visions of s. 107 (1) now come into play 
and s. 11 will be of no validity in this 
Province if it conflicts with any existing 
Indian Law on the subject. l 


Is there then any existing Indian Law 
on this matter? The term “existing 
Indian Law” has been defined by s, 311, 
Government of India Act. It was admitted 
and indeed it is manifest that there does 
exist an Indian Law with respect to the 
matter in-question. If the present section 
had not been enacted, we would have.been 
able to dispose of the appeal by deciding 
the extent to which the respondent would 
have been entitled to obtain a decree for the 
amount of interest. But, the provisions of. 
5, 11 leave us no discretion. Apparently 
therefore there is a serious conflict between 
the provisions of s.l} and the provisions 
of one or more existing Indian Laws 
with respect to this matter which I have 
already held is enumerated in the concur- 
rent legislative list. The Usury Laws 
Koroa Act of 1855 by 8. 2 definitely directs 
tnat. 

“in any suit in which interest is recoverable, the 
amount shall be decreed by the Oourt at the rate 
agreed upon by the parties." 

Section 1] of the Act comes into direct 
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conflict with this provision. The Usurious 
Loans Act of 1918, which is specially men- 
tioned in s. 22 of the Act, was enacted to 
give additional powers to Courts in certain 
cases of usurious loans. The powers given 
by the Act of 191s are mentioned ins. 3 
of that Act, namely it gives powers to the 
Court ‘notwithstanding anything in the 
Usury Laws Repeal Act of 1855” to re-open: 
the transections- between the debtor and 
creditor where the Court ‘thinks that 
the interest is excessive and the transaction 
between the parties is substantially unfair. 
It isto be noticed that this section gives 
the Court wide powers within which it 
may exercise its discretion but, does not cut 
down the discretion. Section 11 of the 
Act leaves the Court no discretion what- 
soever and therefore it comes into conflict 
with the Usurious Loans Act of 1918. 
Similarly, the Indian Contract Act of 1872 
by s. 37 provides that the parties to a 
contract ; 

“must perform or offer to perform their respective 
promises, unless such performance is dispensed with 


or excused underthe provisions of this Act, or of any 
other law.” 


Before the passing of the Act under 
consideration there was no other law ber 
yond that contained in s. 16, Contract Act, 
or the provisions contained in the two 
Acts of 1855 and 1918, which I have just 
referred to, which would excuse the 
performance of a contract, if valid, to pay 
the amount of interest calculated at the 
rate agreed upon by the parties. There- 
fore s. ll of the Act comes into conflict 
with this provision of s. 37, Contract Act, 
also. When s. 107, sub-cl. (1), is applied 
to this state of-affairs, it is clear to my 
mind that these existing Indian Laws, 
just referred to, shall prevail and the 
enactment of the Provincial Legisla‘ure 
shall, to the extent of repugnancy, be 
void; in other w.rds s. I] cannot operate 
at all to override the pravisions to be 
found in these Acts of 1555, 1c72 and 
191+. But, it was argued by learned Counsel 
for the appellants that i¢ is impossible to 
conceive of any Act which can be framed 
regarding money-Jendiog and money- 
lenders which would not contain a provision 
like s, 11, if the Legislature wanted to 
make sucha provision. He referred as an 
illustration to “the two English Acts 63 
and 64, Victoria, Chs. 51, 17 and 
18, Geo. V, Ch, 21. The answer to 
this argument is’ that the Provincial 
Legislature have not been deprived 
of the power to make this provision, 
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They can always do so by following the 
procedure laid down by s. 107, sub-al. 2, 
namely by obtaining the assent of 
His Excellency the Governor-General or 
of His Majesty. Mr. Das argued that if 
Lists II and II are read together and the 
doctrine of the general and special as laid 
down in the Canadian cases is applied, the 
subject of s.11 must be deemed to be ex- 
cluded from Item No. 10 of List ITI and must 
be interpreted to fall wholly within the 
ambit of Item No. 2/ of List II. As I have 
already stated, it is not permissible to apply 
the principles which the Privy Council laid 
down in considering the Canadian Act to 
the consideration of the Indian Act. The 
two lists must be read as they stand, and if 
the subject of s. 11 falls within Item No. 10 
on a plain reading thereof, effect must be 
given to that reading. The Provincial 
Legislature is not debarred from passing 
this enactment but if it is to prevail against 
any existing Indian Law, they have only to 
follow the procedure indicated by s. 107, 
sub-cl. 2. I therefore overrule this con- 
tention. 

Learned Counsel for the appellant finally 
contended that the provision in s. 11 to 
restrict the amount of interest recoverable 
is not a provision which conflicts with any 
existing Indian Law on the subject because, 
sohe argued, this provision is merely a 
provision regarding the limitation of suits. 
He relied upon the observations of the 
learned Judges of the Oaleutta High Court 
in a number of cases beginning with 
Ramlatl Mookerjee v. Harranchunder Dutt 
(29) and Mian Khan v. Bibi Bibijan (17). In 
these cases, it was held that the rule of 
Damdupat was a rule of limitation of 
suits and therefore was applicable when 
the parties to a litigation were Hindus re- 
siding within the presidency to the town of 
Oalcutta. In-my opinion this argument has 
no weight because apart from the fact that 
Sir Barnes Peacock did not approve of this 
argument in Kum8ra Upendra Krishna v. 
Nabin Krishna (30) and the observations of 
Phear, J. in Mian Khan v. Bibi Bibijan (17) 
are expressly obiter, it seems to me that 
the Oalcutta decisions could be justified by 
the very words of s. 37, Contract Act. The 
rule of Damdupat prevails as a rule of law 
within the presidency town if the parties 


are Hindus. In other words the perform- ` 


ance of the contract to pay interest when 

the principal is reached is excused under the 

provision of the rule of Damdupat which 
(29) 12 W R9;3B L R 180, 
(30) 3B L R113; 17 W R 370n. 
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is “any other law’—the rule of Damdupat 
does not prevail in this province. 

The learned Advocate for the respondent 
also contended that the provision under 
consideraticn comes into conflict with the 
provision to be fourd in O. XXXIV, r, 1, 
Civil Procedure Oode. Civil Procedure, he 
argued, is expressly menlioned Item No. 4 
in List III. But | donot agree with this 
argucent. Rule ll, O. XXXIV, is part of 
an adjective Jaw and points out only the 
mode in which interest is to be calculated 
after the Court has decided the rate of 
interest that should be decreed in the 
particular case before it. The Court decides 
the rate of interest recoverable not by 
virtue of its powers under the Code of 
Civil Prccedure but by virtue of the pro- 
visions of those existing Indian Laws which 
have been referred to by me above. With 
the wisdom of this Act this Courtis in no 
sense concerned. A Court of law has no- 
thing todo with a Provincial or a Federal 
Act lawfully passed except to give it effect 
according to its tenor. With the wisdom or 
expediency or policy of an Act lawfully 
passed, no Court has a word to say. All 
therefore that I can consider and have 
considered in the arguments under review 
is whether it is proved that this provision 
in the Act is within the authority of the 
Provincial Legislature, and if so, whether it. 
conflicts with any existing Indian Law. 
Having given this case my most anxious 
consideration, I come clearly to the con- 
clusion that the provisions of s. 11 of the 
Act though intra vires of the Bihar Legis- 
lature cannot be applied in favour of the 
appellant in this appeal. I would, therefore, 
dismiss this appeal with costs. 

8. Appeal dismissed, 
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° First Civil Appeal No. 383 of 1937 
June 3, 1938 
BaIDE AND BEOKETT, JJ, 
PRABU DAYAL— PLAINTIFF--ÅPPELLANT 
VETSUS 
BASANT LAL AND anoTHER—DgFenpants— 
RESPONDENTS 
Hindu Law—Debts—Father — Debts contracted by 
father for new business, when binding on son— Question 
of legal necessity to be decided on facts of each case— 
Father having no other means of maintaining himself 
and family, borrowing money for starting new business 
—Debts are for legal necessity and binding on son » 
Son participating in such business after majority— 
Money borrowed is charge on family property. 
When the businessof a joint Hindu family to 
finance which, money has been borrowed, is anew 
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business and not an ancestral business, the sons are 
not liable for the payment of the loan contracted by 
the father for that business, unless the transaction 
was for the benefit of the family orto the benefit 
of the estate or it was supported by lega) necessity. 
The question of necessity has to be decided on the 
facts of each case. 

Where therefore a Hindu father who has no other 
means of maintaining his family borrows money on 
a mortgage for starting a new business in order to 
maintain himself and his family, the borrowing of the 
money for such business is a legal necessity and the 
debt is binding upon the son, and if his son after 
attaining majority participates in the business, he 
can be taken to have accepted it asa family business 
andthe money borrowed for that purpose would be 
a charge on the family property. Kam Nath v. 
Chiranji Lal(2) and Benares Bank, Ltd., Bhagalpore 
v. Krishna Das (7), relied on, | 

F. O. A, from the preliminary decree of the 
Senior Sub-Judge, Jhelum, dated August 24, 
1937. 

Messrs. J. N. Aggarwal and A. R. Aggar- 
wal, for the Appellant. 

Messrs. M. C. Mahajan, Amolak Ram 
Kapur and Harbans Singh for A. R. Kapur 
(on May 27, 1938), for the Respondents. 

Bhide, J.—This was a sait for recovery 
of Rs. 6,950 on the basis of a mortgage of 
a, house, effected by Pratap Singh, deceased 
father of Basant Lal, defendant No. |, and 
husband of Musammat Rukman, defendant 
No. 2, by a deed dated January 23, 1925. 
The suit was resisted by the defendants 
on various pleas, but the main plea on 
which the defendants relied and which is 
the only one now material for the purposes 
of this appeal was that the mortgage was 
effected without any valid necessity and 
was therefore not binding on the property 
which was ancestral. The learned Sub- 
ordinate Judge who tried the suit found 
this issue in favour of the defendants and 
dismissed the suit and from this decision 
plaintiff has appealed. 


According to the recital in the mortgage 
deed, the consideration for the mortgage, 
which consisted of a sum of Rs. 3,000 was 
borrowed to serve as capital of some busi- 
ness (waste sarmaya karobar), The learned 
Subordinate Judge has held that this was 
nota valid necessity according to Hindu 
Law (by which the parties are governed) 
and the learned Counsel for the respondents 
has also strongly supported this view, 
relying upon the decision of their Lord- 
ships of the Privy Council in Benares Bank, 
Ltd. v. Hari Narain (1). Io that. case it 
was held that money borrowed for the pur- 

(1) 54 A 564; 137 Ind. Oas. 781; AI R 1932 PO 182; 
591 A 300; Ind. Rul. (1932) P O 220; 36 O W N 826; 
A I R1932P O182; 34 Bom. L R1079; 55 O L J 533; 
9 O W N599; (1932) AL J 714; 36 L W 56;63M LJ 
$2; (1932) M W N 788; 13 P L T 491 (P 0). 
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poses of a new business did not constitute 
a valid necessity for alienation of ances- 
tral properly. As pointed out, however, in 
Ram Nath v. Chiranji Lal (2), a Full 
Bench ruling of the Allahabad High Court, 
in which the question of the interpretation 
to be placed on the aforesaid ruling of their 
Lordships of the Privy Oouuacil arose, the 
point whether the new business in question 
was a necessity or whether it was for the 
benefit of the family was neither raised 
nor considered by their Lordships of the 
Privy Councilin Benares Bank, Ltd. v. Hari 
Narain (1), and consequently that ruling 
cannot be taken to lay down as an unquali- 
fied or absolute proposition that money 
raised fora new business can never form 
a valid charge on ancestral property. If, 
for instance, ancestral property has ceased 
to be remunerative and there is no 
way of maiutaining the family except by 
alienating that property and investing the 
proceeds in some business, there seems to 
be no reason why the alienation should not 
be upheld as one for valid necessity. Simi- 
larly when the alienation is for the ‘benefit 
of the estate,’ there is no reason why it 
should not be upheld. It was accordingly 
held by the Full Bench of the Allahabad 
High Court ia Ram Nath v. Chiranjt.Lal 
(2), that when the business of a joint Hindu 
family to finance which money has been. 
borrowed is a new business and not an 
ancestral business, the sons are not 
liable for the payment of the loan con- 
tracted by the father for that business, 
unless the transaction was for the benefit 
of the family or tothe benefit of the estate 
or it was supported by legal necessity. 


There is a conflict of authority as to the 
exact interpretation of the words ‘benefit 
of the estate. In some cases it has been 
held, on the basis of the remarks of their 
Lordships of the Privy Council in Palani- 
appa Chetty v. Devasikamony Pandara 
Sannadhi (3), that the begefit must be of a 
defensive character, while in others it has 
been held that it need not be so restricted 
(cf. Jagat Narain v. Mathura Das (4), 
Ragho Totaram v. Zaga Ekoba (5) and 


(2) 57 A 605; 155 Ind. Oas. 136; A I R 1935 All. 221; 
(1935) A L J 177; 7 RA 880; 1835 A L R 330(¥ B). 

(3) 40 M709; 39 Ind. Cas, 722; A 1 R1917 P 03834; 
44 (A147; 210 W N 729; 15 A LJ 485;1P LW 


“697; 33M LJ 1, 19 Bom L R 587,22 ML T 1; (1917) 


M W N 507; 26 OL J 153; 6 L W 222 (P C). 

(4) 50 A 969; 116 Ind Cas, 484; A IR 1928 AIL 454; 
26 A LJ 841; Ind. Rul. (1929) All. 580 (F B). 

(5) 53 B 419; 118 Ind, Gas. 655; A I R 1929 Bom. 
a 3k Bom, L R 364; Ind. Rul. (1929) Bom, 
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Seflappa Chettiar v. Suppan Chettair (6). 
But it eeeme to me unnecessary to go into 
this question for the purpose of this appeal, 
The plaintiff's case is that the money 
borrowed by Pratap Singh hy the mortgage 
in question was used for the purposes of a 
petrol and sodawater business in Kashmir. 
Now it cannot be said that the starting of 
this business meant any ‘benefit to the 
estate.” Indeed, there is no evidence on the 
record to suggest that the new business was 
started for improving the family estate. 
All that is urged for the plaintiff is that 
Pratap Singh had no other means of main- 
taining the family and hence he was 
justified in selling the ancestral house in 
order to start the business. From this point 
of view, the question is really one of legal 
necessity and not of any benefit to the 
estate. The question of necessity has to 
be decided on the facts of each case. The 
evidence onthe record in this case shows 
that Pratap Singh had a chequered career. 
He had been a store-keeperin the Army 
from 1906 to 1912, but was found guilty of 
misappropriation of liquor and was con- 
Victed and sentenced to two years’ impri- 
sonment (Ex. D. W. 12/8), On his return 
to his native place, he tried to engage ina 
shoe business in partnership with two other 
persons for some time, but the business 
did not prosper and was wound up in 
April 1919 (Ex. P. W. N. 4/1). Toereafter 
Pratap Singh went to Seistan in Persia as 
gumashta of one QOhandi Ram and tried to 
do some business there. But ill:luck seems 
to have pursued him there also. He suffer- 
ed heavy losses and had to sell about 
7 kanals 17 marlas of his land to Chandi 
Ram in order to pay off the bulk of the 
losses and his own expenses, leaving a 
balance of about Rs. 1,000 still due to Chandi 
Ram (see Ex. P/9 dated August 28, 1923), 
On January 23, 1925, 4 e. some 16 months 
later, Pratap "Singh effected the mortgage 


now in dispute and raised a sum of Rs. 3,000 «could not have yielded much 


for business. The only point for decision 
is whether in the circumstances stated 
abo e, it was necessary for Pratap Singh 
toraise money for a business, in order to 
maintain himself and his family, as is urged 
on behalf of tha plaintiff. 

. itis truethat the plaintiff did not state 
in his pleas in s> many words that the new 
business was necessary for the maintenance 
of Pratap Sing and his family; but he did 
say that the transaction was for family 


(6) A I R 1937 Mad. 496; 171 Ind. Oas. 216; I LR 
(1937) Mad. 906; (1937)1 M L J 422; (1937) M WN 
125; 45 L W 340; 10 RM 295. 
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necessity and for the benefit of the family 
(see his replication, dated March 17, 1937). 
Defendant Basant Lal deposed that Pratap 
Singh did no business at all after he was 
discaarged from service. But the facts 
stated above have been proved by reliable 
oral as well as documentary evidenceand the 
defendant and his witnesses seem to have 
clearly lied on the point. It was alleged 
by the defendant that Pratap Singh was 
given to drinkiag and other vices; but here, 
too, the evidence produced by the defendant 
seems to be unreliable and his learned 
Counsel did not attempttorely onit. The 
fact that Pratap Singh started a petrol 
business in Kashmir about April 1925 (i. e. 
within 3 months of the mortgage) and later 
on a sodawater factory and that he carried 
on this business during 1925, 1926 and 1927, 
is established by unimpeachable testimony 
of witnesses of Kashmir, who were produced 
by the plaintiff (see evidence of Amar Nath, 
Sheikh Mohammad Ishaq and Sant Ram). 
The evidence of Amar Nath and Mohammad 
[shag further shows that defendant Basant 
Lal himself was taking part in the work. 
Basant Lal has denied this, but I see no 
reascn to disbelieve the testimony of these 
witnesses. Their evidence receives further 
support from the entries in the accounts 
produced by Amar Nath. There is there- 
fore little doubt that Basant Lal bas perjur- 
ed himself on this point also. It was urged 
that Rs. 3,000 would not be necessary for a 
petrol or sodawater business, but I do not 
think the sum can be said to be unreason- 
ably large, considering that Pratap Singh 
would have to invest in a petrol pump, 
sodawater machine and other accessories. 
and also maintain the family till the busi- 
ness began to pay. : 

[t was pointed out by the learned Counsel 
for the respondents that Pratap Singh 
owned some land, but judging from the 
land revenue (about Rs. 4 in all), the land 
income. 
Pratap Singh was a khatri and the family 
was not really dependent on agriculture. 
Pratap Singh's father Amar Singh was 
employed as an assistant to the Govern- 
ment Treasurer, Rawalpindi (see Ex. D. 
W. No. 12//). Pratap Singh was first in 
service and thereafter tried to do business. 
As he had been convicted of misappropria- 
tion and sentenced to imprisonment, he 
probably found it difficalt to get any 
suitable employment after his dismissal in 
1912 and had no alternative thereafter 
except to engage in some business. He 
seems to have suffered loss in Seistan, bug. 
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Whatever the nature of his business in 
Seistan may have been, it cannot be said 
thatthe petrol or sodawater business was 
a Tash adventure or that it was a business 
which a man in the position of Pratap 
Singh could not reasonably take to, in order 
to find a means of livelihood. He was then 
nearly 56 years of age. (He was 65 when 
he died in 1934: vide Ex. D. W. No. 12/9). 
It is therefore difficult to see what else 
tratap Singh could do except toengage 
ia some such business as he didin order 
to make a living. Iam therefore of opinion 
that the borrowing of money for the above- 
mentioned business was a legal necessity 
for Pratap Singh in view of the cireum- 
stances of this case. ; 

It may be pointed out heré that Basant 
Lal admitted in one of his statements (vide 
p. 13 of the record) that all the other aliena- 
tions made by Pratap Singh were either 
for valid necessity or were made with his 
N and therefore he did not challenge 
them. ' 

The learned Counsel for the appellant 
has pointed out that Basant Lal had nearly 
attained majority when the new business 
was started in Kashwir in April 1925, Ac- 
cording to his birth certificate, he was born 
on January 20, 1908, and consequently he 
was over 17 years of age in April 1925 and 
attained majority in January 1926. The 
evidence on the record shows that he was 
working with Pratap Singh during the time 
the petrol and sodawater business was 
carried on. -The entries in the accounts 
produced by Amar Nath show that he was 
taking part in the business even in 
October 1926 (see Ex. P/38). It would thus 
appear that Basant Lat participated in the 
business after attaining majority and may 
be therefore taken to have accepted it as a 
family business. From this aspect also, 
the money borrowed for the business would 
be a charge on the family property (ef 
Benares Bank, Ltd., Bhagalpore v. Krishna 
Das (7}). On the above findings, the mortgage 
in dispute must be held to be valid. As 
no other points were disputed, the appeal 
must be accepted and the case remanded 
to the trial Court for passing a preliminary 
decree and disposing of the suit according 
tolaw. Plaintiff will get his costs in both 
the Couris. Parties are directed to appear 
before the trial Court on June 17, 1938. 

Beckett, J.—I agree. 

3. é Appeal accepted. 


(7) AIR 1932 Pat. 206; 139 Ind. Cas, 83; 13 P LT 
271; Ind. Rul. (1932) Pat. 196. 
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Appeal from Appellate Decree No.. 601 

cf 1937 
November 14, 1938 
HARRIES, C. J. AND AGARWALA, J. 
Raja SHIVA PRASAD SINGH—PLAINTIFp 
-- Å PPELLANT 
VETSUS 
BHAGWAN DASAGARWALA AND 
OTHERS— DEREN DANTS— RESPONDENTS 

Landlord and tenant—Tenant cannot renounce 
tenancy if landlord insists on treating him as ten- 
ant—Release deed by tenant in favour of landlord 
only colourable—Landlord cannot subsequently say, 
tenant was not his tenant. 

A tenant cannot renounce his tenancy if the 
landlord insists on treating him as 8 tenant. 

Where atenant executes a release deed with res- 
pect to his occupancy rights’ in the holding, in 
favour of his landlord and even subsequent to this the 
landlord insists on treating the tenant as his tenant, 
and receives from him the rent of the holding and. 
gives receipts, the transaction is acolourable one 
andthe landlord cannot subsequently be heard to 
say that the tenant was not his tenant. 

A. from a decision of the District Judge 
of Manbhum-Singhbhum, Purulia, dated 
March 17, 1937, modifying a decision of the 
Subordinate Judge of Dhanbad, dated Sep- 
tember 26, 1935. 

Messrs. S. N. Bose and N. N. Ray, for the 
Appellants. 

Messrs. Ray Guru Saran Prasad, S.C. 
Mazumdar, Jyotirmay Ghosh and Ray 
Paras Nath, for the Respondents. 

Harries, C. J—This is a plaintiff's second. 
appeal against a decree of tha lawer Appel- 
late Court substantially dismissing the 
plaintiff's claim, ‘he lower Appeilate Uourt 
did give the plaintiff possession of certain 
items of proparty, and against that portion 
of the decree the respondeats have filed a 
cross-objection, 

The material facts of the case can be 
shortly stated as follows. Jodharam and his 
co sharers had a raiyati holding having 
occupancy rights in mouza Dhanbad. The 
total area of the holding was approximately 
14:9 acres. In the year 1920 Jodharam sold 
approximately 5 acres of this holding to 
defendants Nos. 1to3 and this sale deed is 
dated. October 7, i920. Thereafter the - 
plaintiff received the rent of whole holding, 
though it would appear that the defendants 
Nos. | to 3 contributed the rent in respect 
of their portion, namely, 95 acres. The. 
plaintiff; however, accepted the rent in the 
name of Jodharam and thereby acknow- 
ledged Jodharam as his tenant of the whole 
holding. In the year 1930 Jodharam exe: 
cuted arelease in favour of the plaintiff ; 
but both the Couris below have- held asa 
fact that this transaction was not a genuine 
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ong and had no effect whatsoever. In fact, 
after the year 1930 the plaintiff gave re- 
ceipts for the rent of the whole holding in 
the name of Jodharam. In short, uptil 
the institution of this suit, the plaintiff had 
insisted that Jodharam was still tenant of 
the whole holding. 

In the present suit the plaintiff contended 
that the transfer of October 7, 1920, to 
defendants Nos. 1 to 3 had no legal effect 
whatsoever. It is said that this land is sub- 
ject to the provisions of the Chota Nagpur 
Tenancy Act and that the transfer could 
have no effect by reason of s. 46 of that Act. 
It is conceded that the transfer could not 
give to defendants Nos. 1 to 3 a tenancy in 
this property. 


The Court of first instance came to the 


conclusion that after this transfer the trans- 
ferees, namely, defendants Nos. 1 to 3, held 
adversely to the plaintiff. The trial Judge 
was of opinion that as the transfer gave de- 
fendants Nos. 1 to 3 no title, they must have 
been in possession in consequence adversely 
to the plaintiff. Accordingly the trial Court 
came to the conclusion that with regard to 
one item of property defendants Nos. 1 to 
3 had obtained a title by adverse posses- 
sion. The trial Court further held that with 
regard to other itemsof property which 


defendants Nos. 1 to3 were in possession ` 


through certain sub-tenants, these defend- 
ants had also obtained title by adverse 
possession. 

The learned District Judge on appeal 
upheld the finding of the trial Court with 
regard to the first item of property of which 
the defendants Nos. 1to 3 were in khas 
possession. With regard to the other items 
of property which were in the possession 
ofsub-tenants, the learned District Judge 
held that defendants Nos. 1 to 3 had not 
acquired a title by adverse possession. He 
accordingly decreed the plaintiff's claim 
with regard to these items but did not give 
the plaintiff actual physical possegsion. 
He merely held that the plaintiff was en- 
titled to collect therents from these sub- 
tenants. 

In my view, this case can be disposed 
of upon one point. The plaintiff 
throughout has insisted that Jodharam was 
the person liable to pay the rent for the 
whole holding. After the transfer in 1920 
the plaintiff gave receiptsfor the rent of 
the whoie holding in the name of Jodnaram. 
Even after the ‘alleged surrender in 1930 
the plaintiff continued to give receipts for 
the rent of the whole holding in Jodnaram’s 
name. The learned District’ Judge, though 


178-51 & 52 


NARAIN pas v, BADHA KUA (ALL) 


. tract—Whether one based 


401 


holding that the release was not genuine 
and that it had no legal effect, seems to 
have been of opinion that it was a renun- 
ciation on the part of Jodharam which was 
binding upon. him. It is to be observed ` 
that a tenant cannot renounce his tenancy 
if the landlord insists on treating him asa 
tenant. In the present case it is difficult to 
treat the transaction of 1930 as a renuncia- 
tion when it has been found as a fact by’ 
both the Courts that it was nota genuine 
transaction or in other words that it was. 
a purely colourable transaction. Such a 
transaction can have no effect whatsoever 
either as a release or renunciation. In any 
event: it is clear thatthe plaintiff refused 
to accept any renunciation by Jodharam, 
because it is found as a fact that after 1930 
the rent of this holding was paid in full 
and that the landlord insisted on treating 
the rent as being paid by Jodharam and 
gave his receipts accordingly, That being 
so, the plaintiff cannot now be heard to: 
say that Jodharam was not his tenant right 
up until the date when this suit was insti- 
tuted. If Jodharam was his tenant at the 
date of the institution of the suit, then 
clear:y the plaintitt had no right to imme- 
diate possession. Having no such right to 
immediate possession, the present suit- 
against- allthe defendants was bound to 
fail. In my view, once it is held that Jodha- 
ram is still tenant of this holding, the 
plaintiff's claim was bound to fail in its- 
entirety. 
In my judgment, the plaintiff's claim 
should have been dismissad by the learned 
District Judge and accordingly I would. 
dismiss this appeal and allow tne cross-" 
objection filed on behalf of the respondents. 
The plaintiff should pay the costs in this 
Court and in the Oourts below. The de- 
fendants Nos. 1 to3 and defendants Nos. 8 
and 9 will be entitled to separate costs. 
Agarwala, J.--I agree. 
B. Appeal dismissed. 


oaen 


ALLAHABAD HIGH COURT 

Civil Revision Application No. 368 of 1937 
September 28, 1938 
MULLA, J A 
NARAIN DAS—APPLIOANT . 
versus 

Musammat RADHA KUAR AND aNorage— 

Opposite Party l 
U. P. Agriculturists’ Relief Act XXVII of 


1934), a. 5—Decree for damages for breach of con- 
on loan—S. 5, whether 


applica to such decree. 
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The words ‘any decree for money’ in s. 5: (1), 
U. P. Agriculturista’ Relief Act, mean only a decree 
passed on the basis of loan as defined by s.2 (10) 


a). . 

Where A enters into contract with B whereby B 
agrees to supply certain goods to A, at a certain 
price agreed upon and A pays to B a certain amount 
as the price of the goods that were to be supplied 
but B fails to carry outhis part of the contract 
and A thereupon brings a suit against B to recover 
the amount paid by him and also a certain amount 
as damages for breach of contract and obtains a 
decree, the decree cannot be deemed to be a decree 
based upon a loan or upon a transaction which is 
in substance a loan ands.5, U. P. Agriculturists’ 
Relief Act, does not, therefore, apply to such a 
decree. Shah Chaturbhuj v. Shah Mauji Ram (1), 
relied on. 


Mr. L. N. Gupta, for the Applicant. 

Order.—This is an application in revi- 
sion under s. 115, Civil Procedure Code, 
which arises in the following circumstances. 
The applicant, Narain Das, entered into a 
contract which has been described as satta, 
with two persons, namely Gur Dayal Singh 
and Nathu Singh. Under that contract, Gur 
Dayal Singh and Nathu Singh agreed to 
supply a certain quantity of rab to the 
applicant at a certain price agreed upon 
between the parties. The applicant paid a 
sum of Rs, 800 to them as the price of the 
goods that were to be supplied to him. Gur 
Dayal Singh and Nathu Singh failed to 
carry out their part of the contract where- 
upon the applicant brought a suit to 
recover the sum of Rs. 800 which he had 
paid them in the above-mentioned circum: 
stances and also a certain amount as 
damages for breach of contract. The suit 
ended in a decree for the applicant which 
was put into execution against Gur Dayal 
Singh and Nathu Singh. Gur Dayal Singh 
died during the pendency of the execution 
proceeding and his widow, Musammat 
Radha Kuar, was brought on the record as 
his representatice. She and Nathu Singh 
are the opposite parties in this case. She 
made an application to the execution Court 
in which she prayed thatthe decree passed 
in favour of the applicant should be cone? 
verted into an instalment decree under 
s. 9, Agriculturists' Relief Act. The learned 
Munsif who had to deal with that applica» 
tion'was of the opinion that the provisions 
of s. 5, Agriculturists’ Relief Act, could not 
apply to the decree under execution because 
is was not a decree based upon 4 loan or upon 
any transaction which was in substance a 
loan. In his judgment he has given elabo- 
rate reasons for being of that opinion. It 
appears that in a previous case of the same 
character, the District Judge had held in 
appeal that the words “any. decree. for 
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money” used in s. 9, Agriculturists' Reltef 
Act, were wide enough to include a decreé 
for money of any kind, whether it was based 
upon a transaction of loan or not. The 
learned Munsif against his own conviction 
felt himself bound to follow the decision of 
the learned District Judge, and hence he 
proceeded to convert the decrees in question 
into an instalment decree under s. 5, Agri- 
culturisis’ Relief Act. Hence the present 
application in revision. l 

The simple argument on behalf of the 
applicant is thats. 5, Agriculturists: Relief 
Act was inapplicable tothe decree in ques- 
tion inasmuchas the decree was not based 
upon any loan or any transaction which 
was in substance a loan. It is contended 
that the order passed by the learned Mun- 
sif converting the decree into an instalment 
decree is consequently without jurisdiction. 
Reliance is placed in support of this conten- 
tion on the decision of this Court in the 
Full Bench case in Shah Chaturubhuj v. 
Shah Mauji Ram (1). In that case, the 
learned Judges had to consider the appli- 
cability of the provisisions of s. 5, U.P. 
Agriculturists’ Relief Act, to a decree for 
damages for malicious prosecution, and 
it was held that; 

“the words ‘any decree for money’ in s. 5 (1), Agri- 
culturists' Relief Act, mean only a decree passed 
onthe basis of loan as defined by s. 2 (10) (a), and 
does not include a decree for damages for malicious 


prosecution, as a decree for damages is not a decree 
with respect to a loan.” 


The simple question for consideraticn in 
the present case therefore is whether a de- 
cree for recuvery of damages for breach of 
contract can be distinguished in any essen- ' 
tial particular from a decree for: damages’ 
for malicious prosecution so as to allow 
room for the argument that the Full Bench 
ease does not apply. I think the answer - 
must be in the negative. It cannot possibly 
be urged that the amount of Rs. t00 which 
was paid by the applicant to Gur Dayal 
Singh and Nathu Singh was a loan within 
the meaning of e. 2 (10) (a), Agricuiturists’ 
Relief Act, and so far as damage for breach 
of contract are concerned, it cannot be rea- 
sonably suggested that any decree for such 
damuges should be deemed to be a decree 
based upon a loan or upon a transnetion 
which is in substance a loan. I have, there- 
fore, no doubt that the present case is full¥ 
covered by the decision in the Full Bench . 
case referred to above. The result, therefore, 


is that I allow this application in revision 

(1) (1938) 4 LJ 628; 176 Ind. Oas. 943; A I R 
1938 All. 456; I L R (1938) All. 702; (1938) OW N. 
GB 4 R A 153; 1938 R D 690; 1938A L R 89% 
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and set aside the order passed by the Court 
below converting the decree in question into 
an instalment decree under s. 5, Agricul- 
turists’ Relief Act. Tke applicant shall 
have his costs in this Court. 

6. Application allowed. 





PATNA HIGH COURT 
Civil Appeal No. 133 of 1935 
December 22, 1937 
Wort AND Manonar LALL, JJ. 
Srimatt RAMPEYARI KOHR—Puraintier— 
APPELLANT 
on Versus 
RA MDHANI SINGH AND ANOTUHR-— 
_ Drerenpants—ResPonpENTs 

Hindu Law —Reversioner—Reversioner not party 
to family dispute, entering into family arrangement 
—Arrangement, if binding on him. 

If one member of the family having no partina 
family dispute as not being entitled to more than 
a spes successionis, enters into or becomes a party to 
the arrangement, then such an arrangement would 
be binding on him. Even if the matter be consider- 
ed as an alienation by the widow who is one of the 
parties to the arrangement, it is binding ou such a 
member as he has consented to it. Bajrangi Singh 
v. Manokarnika Bakhsh Singh (3), applied, Amrit 
Narayan Singh v. Gaya Singh (1) and Kanhai Lal 
v. Brij Lal (2), distinguished. 

C.A. frem an original decree of the 
Sub-Judge, Gaya, dated June 29, 1935. 

Messrs. Khurshed Husnain and Dhyan 
Chandra, for the Appellant. 

Messrs. Rai Gurusaran Prasad and Rai 
Paras Nath, for the Respondents. 

“Wort, J.—This is the plaintiff's appeal 
and arises out of an action for a declaration 
that a certain property is the exclusive 
estate of one Dhanukdhari Prasad Singh, 
the plaintiff's father, and that the plaintiff 
is entitled to this property on the death of 
her mother Musammat Nagesar Kuer, and 
for possession. The facts have been stated 
in detail by the learned Judge in the Court 
below and I do not propose to re-state them. 
Two quesiions arise before us in appeal, 
one is a question of fact and the other is a 
question of law. The question of faci is 
whether, as the plaintiff alleged, she was a 
minor ab the time she executed the ekrar- 
nama, aud, incidentally, whether she under- 
Stood the nature of her act in executing the 
document. The other question is whether 
in’ the „circumstances, assuming that the 
question which | have just indicated is 
decided against the plaintiff, the plaintiff 
is bound by that dccument. Asto the age 
of ‘the plaintiff the learned Judge in the 
Court below has referred in detail to the 
Witnesess called on behalf of the plaintiff 
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and has come to the conclusion that their 
evidence is nxt to be accepted. The most 
important witness and the witness upon 
whom greatest reliance was placed by the 
plaintiff was witness No. 3, who is a revenue 
agent aud who .purports to remember the 
date of the plaintiff's birth. The learned 
Judge dismisses the evidence of this witness 
by stating that he did not impress him 
and making the further statement that he 
was of the opinion that he was a hired 
witness. Whether a statement of that kind 
is tco harsh is not a matter for this Court, 
but it is sufficient to say that on the 
demeanour of the witness the learned Judge 
would not accept the evidence he gave. 
The other evidence was discredited for 
various reasons. The next witness is P.W. 
No. 4, who, the Judge says, was a stranger 
tothe family. The witness following him 
was in the employment of the family for 
only two months and could not be relied 
upon. Then the learned Judge came to 
discuss the evidence of the plaintiff her- 
self. One of the facts which impressed the 
Judge against the evidence of the plaintiff 
herself was that the horoscope upon which 
the plaintiff purported to rely for the pur- 
poses of her own age was not produced. 
The plaintiff represented in this Oourt by 
Mr Kburshed Husnain relied upon one of 
the defendants’ own witnesses Saheb Singh 
(witness No 3 for the defendants). ‘hat 
witness stated in the course of cross exa- 
mination that the plaintiff was about ten or 
eleven years older than Ram Chander. 
Ran Chander was a party to the suit and 
filed his written statement on February 22, 
1934, 

Mr Husnain contends, referring to the 
written statement and the evidence I have 
just stated, that it will be seen that in 1922 
(the date of the ekrarnama) the plaintiff 
could not have been major: in other 
words, we are to take the evidence of 
defendants’ witness No. 3 in cross examina- 
tion literally and come to the conclusion 
that the plaintiff was exactly ten or eleven 
years, that is to say, 103 years older than 
Ram Chander, Ram Onander still being a 
minor in February, 1934. At the most that 
will give the plaintiff a margin of two. 
or three months. Having regard to all 
the circumstances and particularly hav- 
ing regard to the decision of the learned 
Judge who saw the witnesses aud heard 
their evidence, it is impossible to come 
to the conclusion that the plaintif was 
a minor at the time the ekrarnama was 
entered into, that is to say in 1922, Fur- 
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thermore there was another somewhat 
important point of criticism of the plaint- 
iff's evidence. The plaintiff set out in the 
plaint to establish the fact that she was 
17 at the time the ekrarnama was exe- 
cuted. The evidence adduced on the part 
of the plaintiff wculd show her to be not 
more than 14 at the outside—probably 
16 years of age. These circumstances, it 
seems to me, add a further reason for dis- 
carding the evidence of the plaintiff in this 
regard. The question whether she under- 
stood the document hardly arises. Not only 
did she execute it but there is no question 
of it having been read over and explained 
to her, because the evidence shows that she 
read over the document herself and claimed 
at the time of the registration of the docu- 
ment before the Registrar that she under- 
stood the purport of it. 

The substantial question is the question 
of law which has been argued by Mr. 
Khurshed Husnain. The facts relating to 


that are.these. On the death of Dhanuk- © 


dhari, the widow applied for the mutation 
of her name as regards one-half of the prop- 
erty which formed the ancestral property 
of the family and her name to be mutated 
as regards the absolute ownership of the 
separate properties of Dhanukdhari. It 
appears that the application was acceded to 
but the order in this respect was set aside 
on an application of the other members of 
the family, as it had been made ez parte. 
Shortly afterwards came the document 
which is the subject-matter of this litiga- 
tion—the ekrarnama dated October 17, 
1922. The parties to that document were 
Ramdhani Singh who was the first execu- 


tant, Nagesar Kuer, the mother of the plaint- ` 


iff who was the second executant and Ram 
Peyari Kuer, the plaintiff who was the 
third executant. Under that ekrarnama the 
alrangement was that Ramdhani Singh 
ehould be entitled to eight annas share of 
all the properties, Nagesar Kuer was fo 
enjoy for her lifetime an eight annas interest 
and on her death four annas was to go to 
the plaintiff and the balance of the eight 
annas of her life-interest was to go to Ram- 
dhani Singh. Itis contended by Mr, Khur- 
_shed Husnain that Ram Peyari Kuer, the 
third executant (Who is the plaintiff as 
I have said) had nothing more than a spes 
successionis and that she was party to no dis- 
pute at the time the ekrarnama was entered 
into in October 1922 and that therefore 
the ekrarnama was not binding on her. If 
that argument be accepted in its entirety, 
then no family arrangement could’ be 
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entered into. If one member of the family 
having no part in a family dispute as not 
being entitled to more than a spes succes- 
sionisenters into or becomes a party to the 
arrangement, then such an arrangement 
would be held not to bind that member: if 
he were a party to the arrangement, then 
the arrangement would be held not to be 
binding as he had no more. than a spes 
successionis. 

For this proposition, reliance is placed 
upon the decision of their Lordships of the 
Judicial Committee of the Privy Council 
in Amrit Narayan Singh v. Gaya Singh (1) 
where Mr. Ameer Ali who delivered the 
judgment of their Lordships, in dealing 
with the argument of one of the parties 
and the judgment of the High Court, 
observed as follows: 

“Their Lordships are unable to coneur in the 
propositions on which the learned Judges of the 
High Court have based their judgment. With 
respect, in proceeding to consider whether Rajan- 
der Singh, the plaintiff's father had power to 
refer the matter on behalf of hig minor son to’ 
arbitration, they seem to have misconceived the 
legal position of the infant under the Hindu Law.: 
Evidently they thought he had right which 
could form the subject of bargain. This is an: 
obvious mistake; a Hindu reversioner has no 
right or interest in presenti in the propeity which. 
the female owner holds for her life. Until it vests 
in him on her death, should he survive her, he 


has nothing to assign or to relinquish or even to 
transmit to his heirs.” 


Now it is upon that passage that reliance 
was placed, and taken out of its context, it 
might appear to support the’ argument 
which is addressed to us on this point by 
Mr. Husnain. But if the facts of that case 
are noticed, it will be seen why their Lord- 
ships of the Judicial Committee of the 
Privy Oouncil held that the transaction in 
that case was not binding upon the parties. 
The transaction was supposed to be of one 
Kar Koer, the daughter of a person who 
was the last holder of the estate Rajander 
Singh, her husband, purported to act on her 
behalf but their Lordships point out that 
there was no evidence whatever of his 
having any authority to do so. They also 
point out that Kar Koer had no knowledge 
whatever of the arbitration proceedings 
which were the basis of a decree which the 
parties claimed to be binding upon Kar 
Koer. In those circumstances it was im- 
possible, if | may say so with respect, for 
the Privy Council to decide otherwise than 
that the decree to whic I have referred 

(1) 45 I A 35; 44 Ind. Oas. 408; AIR1917 P O 
95; 45 0590; 23 M L T 142; 22 C W N 409; 27 O 
L J 296; 34 ML J298;4 PLW221; 6AL J 
265; (1918) M W N 308; 7 L W 58l; 20 Bom. L R 
516 (PU), i - 
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was not binding upon Kar Koer. But in 
this case we have a very different set of 
circumstances. Mr. Husnain also relies 
upon the decision in Kanhai Lal v. Brij 
Lal (2). There an arrangement was en- 
tered into and the question whether Kanhai 
Lal was bound by that arrangement. Their 
Lordships of the Privy Council held that by 
the arrangement Kanhai Lal obtained a 
quarter share in the property and that he 
had the added advantage of being treated 
as the adopted son of Parbati Kuer. It 
might be supposed on a casual reading of 
that decision that Kanhai Lal’s interest was 
an interest in presenti, but from an analysis 
of the decision it will be seen that Kanhai 
Lal's interest in the quarter share was only 
as reversioner of Parbati of whom he was, 
by the arrangement, declared to be the 
adopted son. In my judgment the decision 
which governs this case is the one reported 
in Bajrangi Singh v. Manokarnika Bakhsh 
Singh (3). The judgment in that case was 
delivered by. Sir Andrew Secble. In the 
case before us it is the contention ats I have 
said that by reason of the facts that the 
‘plaintiff had nothing more than a spes 
successionis and that she was no party to 
any dispute, the agreement. evidenced by 
the ekrarnama which she executed was not 
binding upon her. That argument is tanta: 
mount to saying that it was not a family 
arrangement. If the matter be treated in 
that light, then the transaction of October, 
1922, must be considered an alienation of a 
part of the estate by the mother. If that 
view be taken of the matter, then the 
decision to which I have just made refer- 
ence applies. The head-note of the report 
correctly states the decision of their Lord- 
ships, and it is this: 

TA Hindu widow from 1872 to 1875, without 
legal necessity and without the consent of the 
reversionary heirs, executed deeds of sale of suc- 
cessive portiong of her husband's estate to her 
son-in-law, Thereafter in 1877 and 1878 deeds of 
relinquishment for valuable consideration ratifying 
the said sale deeds and agresing not to dispute 
their validity were "executed by all the nearest 
reversionary heirs, being the only living rever- 
sioners in the line of the common ancestor of them- 
selves and the deceased owner of the estate.” 


The decision on those facts was that the 
consent of these persons was sufficient and 
binding on their descendants, and that it 
was immaterial that it was given after the 


(2) 45 I A 118; 47 A 487; A IR1918P0O 70; 40 
A 487; 22 OW N°914; 8 L W 212; 24 ML T23; 
35 M.L J 459; 16 A LJ 825; (1918) M W N 709; 28 
0: ea 5 P LW 294; 20 Bom. L R1048 (P C). 


| 146; * ; 17 M L J605; 110 
078 3MLT1@ O, an 
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execution of the said sale deeds. If the 
matter is treated as an alienation by the 
widow, we have the consent of the plaintiff 
given to that and, in those circumstances 
it isa transaction which is binding upon 
her. Inthis view of the matter the other 
questions which arose in the Court below. 
do not arise in this case and ia my jud g- 
ment the decision of the learned Judge in 
the Court below was correct. The appeal, 
therefore, fails and must be dismissed with 


costs. 

Manohar Lall, J.— I agree. In my 
opinion several provisions of the deed of 
family arrangement, into which she dəli- 
berately entered on October 17, 1922, as 
a major with full understanding of its 
contents, clearly show that the appellant 
received immediate benefit from this arran- 
gement. She was the next immediate 
reversioner and cannot now be allowed to 


o back upon that arrangement. 
Ba : Appeal dismissed. 


Fe ET 


CALCUTTA HIGH COURT 
Appeal No. 272 of 1936 
oe aru : 
Deepysaire, O. J. AND B. K. MUKAERJEA, ». 
KRISHNA NATH SEN, SECRETARY 
AND TREASURER, DINAJPUR ARYA . 
“PUSTAKAGAR” LIBRARY—APPELLANT 


VETSUS | 
DINAJPUR LOAN OFFICE, Lro.— 


_ RusPoNDENT o 

Companies Act (VII of: 1913), s. 153—Sanctioning of 
scheme by High Court—Deposttors wtth loan company 
obtaining decrees against company and seeking to 
execute it—Scheme set up as defence by company — 
Executing Court, if can go behind sanctton—Decree- 
holder, if can plead that scheme 18 not binding on him 
due to defects in procedure—Depositors of loan com- 
pany who have obtained decrees against company form 
separate class from ordinary depositors —Separate 
meeting of such creditors, if necessary, before sanc- 
tioning of scheme binding on them. | 
. Aascheme of arrangement which is sanctioned by 
the Court under s. 153, Companies Act, has the force 
of a judicial pronouncement and the executing Court 
eannot go behind it when in execution of a decree 
obtained against a loan company by one of its 
depositors, the company sets up the sanctioned scheme 
as a bar, unless it isshown thatthe order giving the 
sanction was without jurisdiction, When the matter 
comes before the executing Court, 1t isnot open to 
the decree-holder to urge, against the sanctioned 
scheme, that there wasany defect in the procedure 
or that there wag no meeting of the particular class 
of creditors. to which the decree-holder belongs. 
Such defects, if any, do not tuke away the foundation 
of the authority of the Court in grantipg a sanction 
under g.153, Companies Act, and they are at ‘the most 
irregularities and do not render the sanctioned 
scheme a-nullity inthe eye of the law. The order of 
the Court sanctioning the scheme unless set aside or 
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modified is binding on the ‘decree-holder and the 
executing Court is bound toobey it, Mehiganj Loan 


Office, Lid. v. Behari Lal Chaki (1) and Mahiganj 
r Office, Ltd v. Behari Lal Chaki (7, fol- 


: Per B. K. Mukherjea, J.—The depositors with a 
loan company who have already obtained decrees do 
orm a separate class from the ordinary depositors 
and it is necessary that there should bea separate 
meeting of such creditors before a scheme binding on 
- them should be sanctioned by the Court. If the 
absence of any such separate meeting is brought to 
the notice of the Court which is invited to sanction 
the scheme binding on all the creditors, it should 
refuse to Sanction it, or the parties affected might 
apply for a modification of the scheme by expunging 
the clause which made the scheme binding on that 
class of creditors who had no opportunity of having a 
meeting of their own. In the matter of Dewangunj 
Bank and Industry, Ltd. (°), In re Melanda Loan 
Office, Lid. (5) and Raj Shahi Banking Corporation v. 
Surabala Debi (6), relied on. [p. 408, col. 2] 


A. from the appellate order of the Dis- 
a Judge, Dinajpur, dated January 31, 


Messrs. N, C. Sen Gupta and Prafulla 
Kumar Roy, for the Appellant. 

Messre. Girija Prosanna Sanyal and 
coon Narayan Ghose, for the Respon- 
ent. 

Derbyshire, ©. J—'This is an appeal 
from en order of the District Judge of 
Dinajpur, dated January 31, 1936, wherein 
he upheld on appeal a decision of a Munsif 
to the effect that the decree-holder, the 
present appellant, was debarred from pro- 
ceeding with execution against the present 
respondent, the Dinajpur Loan Office, 
Limited. The learned Munsif upheld an 
objection raised under s. 47, Civil Proce: 
dure Code, by the judgment-debtor. the 
Dinajpur Loan Office, which objection was 
that the decree could not be executed 
against them inasmuch as they and the 
decree-holder were bound by the terms of 
a scheme ‘of arrangement or compromise 
sanctioned by the Court under s. 153, Com- 
panies Act. The appellant was a depositor 
of money - with the Dinajpur Loan Office 
and the latter had got into financial difi- 
culties. On July 21, 1933, a notice was 
served on the appellant by the company 
in respect of a meeting which was proposed 
to. be held under s. 153, with a view to 
some arrangement or compromise being 
entered'inio. On August 7, 1933, the appel- 
lant obtained a decree against the respon- 
dents for the amount of his deposit. 

We are told that on August 20, 1933, 
there was a joint meeting of depositors and 
share-holders under the orders of the High 
Court of Oaleutta. On August 23, the res- 
pondents paid the appellant Rs. 50 in part 
satisfaction of thedecree. On August 29, 
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1933, a scheme was filed pursuant to the 
provisions of the Companies Act. On Sep- 
tember 16, a further sum of Rs 50 in fur- 
ther part satisfaction of the decree was 
paid by the respondents to the appellant. 
On March 19, 1934, a scheme to which I will 
refer in one moment was sanecticned by 
the High Court. On September 16, 1935, 
the appellant applied to the Munsif to 
execute the decree for the balance outstand- 
ing against the respondents and, as I have 
stated above, the Munsif refused the appli- 
cation on the ground that the appellant 
and the respondents were bound by the 
arrangement cr compromise which had been 
sanctioned by the Court. The appellant 
alleges that be is not bound by the arrange- 
ment because he, although criginally a 
depositor, had before the scheme was 
agreed to or sanctioned, obtained a decree 
aginst the respondents and so passed from 
the class of depositor into the class of | 
decree-holder; that he was never invited or 
summoned to a meeting ofthat classé of 
depositors who had become decree-holders, 
but was merely invited or summoned toa 
meeting of the depositors; that by reason 
of anumber of decisions which have been 
given on s. 153, he ought to have been 
summoned to a meeting of decree-hclders 
and not to a meeting of depositors; that 
the case of such decree-holders should have 
been considered separately, as it never was 
and therefore that the order of the High 
Court made under s. 153 does not bind him 
asa decree holder and he is at liberty to 
execute his decree notwithstanding the 
scheme of arrangement or compromise. 

A great many cases have been cited to 
us with regard to the appellant’s conten- 
tions. However, interesting those cases are, 
in my view, this appeal is a comparatively 
short matter. The relevant words of the 
order of this Court made on March 19, 1934, 


are as follows : : 

“Tt is ordered that this Court doth hereby sanction 
the scheme of arrangement as modified by the de- 
positors at their meeting held on the 27th day of 
October last and as set forth fh the Annexure B to 
the said petition, a copy whereof is hereunder written 
and doth hereby declare the same to be binding on. 
the depositors of the Company having in deposit 
Rupees ten or over and on the said Company.” 

In the schedule annexed to and part of 


the order it is stated : : 

“1, That the depositors shall not be entitled to 
demand payment of their dues within a period of. 
seven years and shall be entitled to be paid only in 
terms of this scheme. . 

2. For the purpose of this scheme each depositor 
shall be deemed to be a creditor for the amount 
shown to his credit in the books of the company as. 
on October 31, 1933, irrespective of whether he or she 
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hase instituted ‘or does institute any suit or has 
obtained or does obtain any decree in respect of his 
or her deposit izcluding costs, ifany, awarded to or 
to be awarded in the decree.” Doe 
. The High Court had undoubtedly juris- 
diction to make that order. The order has 
never been set aside or modified. The appel- 
lant has never attempted to have it either 
set aside or moditied in hisown interest or 
in any other way. It seems to me clear that 
the appellant comes within the order. That 
orderis binding on him and upon any per- 
son who seeks to execute his (the appel- 
lant’s) decree and it is an order which 
Courts of execution have to obey. A very 
simil:r case to this is that in Mahiganj 
Loon Office, Ltd. v. Behart Lal Chaki (1), 
decided in December 1936, by a Division 
Bench of this Court consisting of Nasim Ali 
aod R. O, Mitter, JJ. That Oourt came to 
a conclusion similar to that I have come to 
and I should like to read a passage from that 
- judgment. It relates to similar proceedings 
under 8.153 of the Act. At p. 409*, the 
judgment proceeds : 

“The substance of the second ground is that the 
Court would not have sanctioned the scheme so far 
as it related to depositor who had already filed 
suits and obtained decrees, ifthe Court had applied 
its mind to the fact that it hadnot ordered a sepa- 
rate meeting of this class of depositors to be held, 
and thatthe interest of this class was opposed to 
that of the other depositors who had not filed any 
suits or obtained decrees. There is nothing to show 
that the Court, while sanctioning the scheme, did 
not take into consideration these facts. If after 
taking into consideration these facts, this Court 
gave a wrong decision or made a wrong orderor if 
the Court did not at all apply its mind to these 
facts, the decision or order would not be without 
jurisdiction and void. The objection to sucha deci- 
sion or order does not touch the question of the 
existence of the jurisdiction but relates only to the 
illegal or irregular exercise of the jurisdiction. Such 
a decision or order cannot be collaterally attacked 
and the proper remedy of the party who considers 
himself to be aggrieved by it would be to have it 
rectified according to law in an appropriate proceed» 
ing. So long as the order stands, it continues to be 
binding upon the party whom it purports to bind. 
Weare, therefore, of opinion, that the scheme which 
this Court has sanctioned, as it now stands, is bind- 
ing on the decree-holder-respondent.” 


For these reasons, I am of the opinion, 
that this appeal must be dismissed with 
costs, the hearing fee being assassed at three 
gold mohurs. 

B. K. Mukherjea, J.—I agree with my 
Lord tue Chief Justice in holding that this 
appeal sbould be dismissed *The only short 
point involved in this appe:l is as to whe- 
ther the appellant is still capable of execut- 

(1) 410 WN 406; 171 Ind. | r 
ra 211; I LR (1937) 1 Oal. 181. 62 O Ly 361; 10 RO 

*Page of 41.0, W. N.—[ Ed}. 
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ing his deeree by reason of a scheme 
sanctioned by this Oourt under s. 153, 
Companies Act. Thematerial facts are not 
in controversy. The respondent company 
being in financial difficulties embarked upon 
aschame of arrangement and c)mpromise 
with the depositors under s. 153, Companies 
Act. Notice was issued to the depositors on 
July 15, 1933. with a view to hold the 
preliminary meeting where these proposals 
for the scheme could be discussed and it 
is not disputed that a copy of this notice 
was served upon the appellant on July 21, 
1933. On July 23, 1933, a meeting was 
held, but no final decision was arrived at 
and the appellant who had already tiled a 
suit against the company for recovery of 
bis dues obtained a decree on August 7, 
1933. On August 20, 1933, there was a joint 
meeting of the depositors and shire holders 
when a scheme was formulated and this 
was filed in this Court on August 29, 1933. 
The scheme was approved of by a majo- 
rity at the meeting held in pursuance of 
the order made by this Court, with certain 
modifications and the scheme thus modi- 
fied was finally sanctioned by this Court on 
March 19, 1934 Under the scheme, as it 
was sanctioned, no creditor could demand 
payment within a period of seven years 
from the date of the sch:me and the depo- 
sitor was heid to be a creditor for purposes 
of the scheme irrespective of the fuct as 
to whether or not a suit was already insti- 
tuted by him against the company or a 
decree obtained. 

The contention. of the appellant decree-- 
holder, in substance, was, that ha was not 
a depositor atthe time when the scheme 
was pu: forward or sanctioned, bat had 
become a decree-holder, and there was no 
arrangement with the class of creditors to 
which he belonged, he was not hit by. the 
scheme atall. The Courts below had nega- 
tived this contention on the ground that the 
depositors who obtained decrees against 
he company did not form a separate class 
from the others who had not obtained 
decrees and the scheme adopted by the 
majority of the creditors of the company 
was binding upon the appellant. Reliance 
was placed for this view upon two decisions 
of this Court, viz. Barisal Loan Office, Ltd. 
y. Sasthi Charan Bhattacharjee (2) and 
Serajganj Loan Office, Ltd, v. Nilkantha 
Lahiri (3). 


(2) 39 OC W N 1198; 166 Ind. Oas, 408; A I R 1936 
“969; 9-R O 521. 
Wah 390 WN 1199; A I R 1935 Oal. 777;620 Lg 
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: IL must say at the outset that the view 
taken by the Courts below, namely, that 
the decree-holders do not form a separate 
class of creditors, is not correct. In Barisal 
Loan Office, Ltd. v. Sasthi Charan Bhatta- 
charjee (2), to which reference bas been 
made by the lower Appellate Court. 
Guka, J. seems to have found, on facts, 

- that the composition was applicable. to all 
the creditors including those who had 
already obtained decrees. In the other 
case which was decided by my learned 
brother, R.O. Mitter, J., it is expressly 
pointed out that as in s. 153 proceeding 
the sanction of the Court is a safeguard of 
the minority who do not agree, it is the 
duty of the Court when it is called upon to 
sanction. a scheme to see not only that the 
scheme is reasonable, but that one class of 
ereditors do not feast upon others and for 
this purpose itis necessary that separate 
meetings should be held by separate classes 
of creditors. Mitter, J. held on the facts 
of that case that unsecured creditors who 
had already obtained decrees were of the 
same class as those who had not obtained 
decrees and their rights were nol so very 
dissimilar as to make it impossible for them 
to consult together for purposes of securing 
their common benefit. 

‘ Here again the facts show that the com- 
pany intended that the scheme should be 
binding on all the creditors including the 
decree- holders and the only question was 
whether amongst the unsecured creditors a 
distinction could be made between those 
who had obtained decrees and those who 
had not. On the other hand in the case in 
In the matter of Dewangunj Bank & In- 
dustry, Ltd. (4) it was held by Buckland, 
Ag. ©. J. fhat the depositor who obtained a 
decree against a banking company before 
any scheme was embarked upon by the 
latter, ceased to be a depositor and became 
a decree-holder. Even if the depositors in 
their meeting included the decree-holders 
within the scope of its definition by extend- 
ing the meaning of the latter, it was not 
binding .on the decree-holders even though 
they received notice of the meeting. In 
In ve Melanda Loan Office, Ltd. (5) 
Cunliffe, J., refused to sanction a scheme 
of composition as there was no separate 
meeting for the decree holder creditors. 
The same view was taken by my Lord 
the Ohief Justice sitting with Costello, J. 


(4) 380 W N 1171; 155 Ind, Oas, 811; A I R 1935 
Oal. 117; 7 R, O 624. l E 
sg $9 O W N 690; 164 Tnd. Ona. 189; 9 R O 
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in Rajshahi Banking Corporation v. Surabala 
Debi (6). In the last-mentioned case it 
was set out in the schedule to the scheme 
of arrangement with the creditors that the 
expression “‘depositor’’ would include de- 
positors who have filed suits or obtained 
decrees against the company. Yet their Lord- 
ships held that the decree-holder depositor 
was not hit by such a scheme even though 
the notice was served upon him and they 
affirmed the judgment of Panckridge, J. 
who allowed a modification of the scheme 
by expunging from it certain words which 
prevented the decree-holder from executing 
his decree. In my opinion, the view taken 
in these cases is perfectly sound and I hold 
accordingly, that the depositors wh> have 
already obtained decrees do form a sepa- 
rate class from the ordinary depositors 
and it is necessary that there should be a 
separate meeting of such creditors before a 
scheme binding on them should be sanc- 
tioned by the Court. If the absence of any 
such separate meeting is brought to the 
notice of the Court which is invited to 
sanction the scheme binding on all the 
creditors, it shold refuse to sanction it as 
was done by Cunliffe, J. in In re Melanda 
Loan Office, Ltd. (5), or the parties affected 
might apply for a modification of the scheme 
by expunging the clause which made the 
scheme binding on that class of creditors who 
had no opportunity of having a meeting of 
their own. Such reliefthough discretionary 
was given in the other two cases mentioned 
above and Buckland, J. observed in the 
firat of those cases : 

“that when the scheme was sanctioned by the Court 
per incuriam or because the circumstances were 
not explained to the learned Judge, the appellant's 


only remedy was to come to this Court to have 
the scheme modified.” 


When, however, the question arises not 
in connection with sanctioning or modify- 
ing tbe scheme under the Oompanies Act, 
but in execution proceedings and the 
scheme already sanctioned is seb upas a 
bar by the company, theematter assumes a 
different complexion. We have two recent 
proncuncements on this point in Mahiganj 
Loan Office, Ltd. v. Behari Lal Chaki (1) 
and Mahiganj Loan Office, Ltd. v. Behari 
Lal Chaki (7) and it was held in both 
of these cases that when the matter comes 
before the executing Court it is not open 
to the decree-holder to urge against the 
sanctioned scheme, that there was any 
defect in the procedure or that there 


(6) 400 W N1104. 


(7) 41 O W N 952; 176 Ind, Oas. 474; A I R 1937 Oal. 
507; 65 OL J 367; 11 R 0110, 
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was no meeting of the particular class 
of creditors to which the decree-holder 
belonged. These decisions proceed upon 
the well-established principle that a scheme 
of arrangement which is sanctioned by the 
Oourt under s. 153, Companies Act, has 
the force of a judicial pronouncement and 
the executing Court cannot go behind it 
unless it is shown that the order giving 
the sanction was without jurisdiction. So 
far as I am aware, the only decision of 
a Division Bench in which this question 
was allowed to be raised before the -exe- 
cuting Court is the case in Manikgan) 
Trading and Banking Co., Ltd. v. Madha- 
bendra Kumar Shaha (8). The learned 
Judges there allowed the decree-holder to 
execute the decree in spite of the sanctioned 
scheme which apparently bound him and 
the reason was that there was no separate 
meeting of the decree-holder creditors which 
was necessary under law. This aspect of 
the question that the matter had already 
gone beyond the domain of contract and 
had become an order of the Oourt, was not 
at all taken into consideration by the 
learned Judges, and there was no decision 


| upon the specific point that has been raised 


e 


in the present case, 

I agree with the view taken in Mahiganj 
Loan Office, Ltd v. Behari Lal Chaki (1) 
and Mahiganj Loan Office, Ltd, v. Behari 
Lal Chaki (7) and hold that as the defects 
which have been pointed out by Dr. Sen 
Gupta do not take away the foundation 
of the authority of the Court in granting 
a sanction under s. 1538, Companies Act, 
they are at the most irregularities and do 
not render the sanctioned scheme a nullity 
jn the eye of the law. In my opinion, there- 
fore, this question cannot be raised before 
the executing Oourt. 

Dr. Sen Gupta has attempted to distin- 
guish the present case from the other two 
gases which’ have been just mentioned by 
pointing out that in bcth of them. the 
intention of the company was that the 
scheme would be binding on the entire 
body of creditors including the decree- 
holders and the only defects were that there 
was no proper service of notice upon the 
decree-holder or no separate meeting of 
the class of creditors to which the decree- 
holder belonged. In the present case, it is 
gaid, there was no arrangement or com- 
position withéhe general body of creditors 
at all, but it was made with a particular 


. class, namely the depositors and hence 


- (8) 40 O.W N 580; 166 Ind, Cas, 957; A |I R 1936 Cal. 
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there was no arrangement so far as the 
decree holders are concerned, to which the 
Court might be deemed to have granted 
sanction under s. 153, Companies Act. In 
my opinion this contention is not really 
helpful to Dr. Sen Gupta's client. The pro” 
ceedings in connection with the scheme as 
they appear in the record do not go to 
show that the company only wanted to 
arrange matters with the depositors as a 
separate class of creditors and wanted to 
leave out those depositors who had already 
obtained decrees. In the notice which was 
issued on July 15, 1933, it was expressly 
stated that the company was in financial 
difficulties and that some of the depositors 
had already filed suits or were going to 
enter into adjustments with certain debtors 
of the company and it was necessary that 
these things should be discussed in a proe. 
perly convened meeting of the depositors. 
The meeting that actually formulated the 
scheme was attended by depositors and 
share-holders alike and to the notice con- 
vening this meeting, the draft scheme was 
annexed which clearly iudicated that the 
echeme was meant to be binding on all 
depositors inc'nding those who hed already 
obtained decrees. The defect, as I have 
already pointed out, was that the decree- 
holder depositors were not separately con- 
sulted, but they were lumped together’ 
with those who had not obtained decrees. 
But this was a matter which it was open 
to the decree-holders to point out at the 
time when the scheme was sanctioned by 
the Court and it was opento him also, as 
has been held in some of the cases men- 
tioned above, to attempt to have it modified 
by a subsequent application to this Court. 
In my opinion if is not a matter which 
takes away the jurisdiction of the Court to 
sanction the scheme and it is not competent 
for the executing Court to entertain the 
application. For these reasons, I agree 
with my Lord the Chief Justice that this 
appeal should be dismissed. 
Be Appeal dismissed, 
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—No notice under s.58 (b)—-Assessment of royalty 
cess, if  invalid—Mortgage—English mortgage— 
Provision for appointment of attorney by mortgagor 
to collect rent from tenants, tf can be made. 

The scope and object of a statute are the only 
guides in determining whether jts provisions are 
directory or imperative, and in the absence of an 
express provision, the intention of the Legislature is 
to be ascertained by weighing the consequences of 
holding a statute to be directory or imperative. 
When a public duty is imposed and the statute 
requires that it shall be performed in a certain 
manner, or within a certain time, or under other 
specified conditions, such prescriptions may well be 
regarded as intendedto be directory only in cases 
when injustice or inconvenience to others who have 
no control over those exercising the duty would 
result ifsuch requirements were essential and im- 
perative. [p. 411, col. 2; p. 412, col. 1, 

The Jharia Water Board is not a company for 
earning dividends while carrying on a public uti- 
lity service but a public authority oreated by 
statute for the construction and maintenance of 
water works and for the supply of water for 
domestic purposes to the Jharia coal fields, and 
financed from a tonnage cess and a royalty cess, 
which it is empowered to levy, and from water rates 
which it is empowered to charge. Jharia Water 
Supply Act, is a provision of law which affects not 
the exercise of 8 privilege or power but the per- 
formance of a duty, If 1.4, framed under s. 64 (a), 
has been complied with and the assegsee has preferred 
his objection, notice under s. 58 (b), can be said 
to be imperative or essential, since it would cause 
injustice and inconvenience to others having no 
control over those exercising the duty of assessment, 
namely the colliery public who have to pay for the 
water which the Board has been constituted to 
supply. A breach of s. 58 (b), by itself leaves not 
the assessee but the public with a tangible griev- 
ance ; the provision cannot ona consideration of 
the scheme of the Act and the rules be regarded as 
enacted for the benefit of the assessee. The func- 
tion of the Board in making assessments is not 
judicial or quasi-judicial, but seems to be purely ad- 
ministrative, and consequently an assessment of the 
royalty cess is not invalid merely because no notice 
‘under s, 58 (b), was issued. Kajort Mal-Kalyan 
Mal, Inthe matier of (4), Chairman of the Tikari 
Municipality v. Alam Ara Begum (5) and Chairman 
Dhanbad Municipality Y. Janeswar Bhakat (6), 
distinguished, [p. 411, col. 2; p. 412, col. 1.) 

An appointfhent of attorney by the mortgagor 
to recover, receive and give effectual discharges 
for all rents and royalties which may become due 
and payable to the mortgagor from the tenants, is 
common enough in English mortgages ard is 
designed to save the martgagee from the liability 
of accounting on the footing of wilful default asa 
mortgagee in possession, Janki Nath Ray v. Asad 
Reza (7), relied on, [p. 413, col. 2] 

A. from the appellate decree of the 
eran Judge, Manbhum, dated August 11, 
1936. 

Messrs. P. R. Das and N. N. Roy, for the 
Appellant. 

Messrs. S. N. Bose and J. C. Sinha, for 


the Respondents.. 

Dnavie, J.—This is an appeal by the 
Jharia Water Board, defendant No.1. The 
suit was for a° declaration that assessments 
of royalty cess under the Jharia Water 
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Supply Act, 1914, made by the appelant 
Board on three sums of money were ultra 
vires and for a permanent injunction against 
their realization. The plaintiff, the Jag- 
damba Loan Oo., Ltd, admitted receipt of 
two of these sums, but claimed to have 
received them only as mortgagee from the 
owner of the coal lauds (represented by the 
pro forma defendants), the mortgage bond 
making the mortgagor liable to pay all 
taxes, rents, etc, and that the assessments 
were also illegal because no notice was 
served upon the plaintiff company under 
8.58 of the Act. The receipt of the taoird 
sum was denied, and the denial was upheld 
by the trial Court; this part of the decision 
was not challenged in the lower Appellate 
Court and does not any longer concern us. 
As regards the other two sums of money, 
both the lower Courts have held that the 
Company is not entitled to exemption from 
assessment because of the mortgage set up 
by it. The trial Court also held that the 
assessment was not rendered invalid by 
reason of the failure of the Board to serve 
the notice under s. 58, but the District 
Judge held that the notice was imperative, 
with the result that the suit was decreed 
in respect of these sums also. The only 
contention advanced cn behalf of the appel- 
iant Board is that the notice referred to in 
s. d8of the Act is for the benefit not of 
the assessee but of the Board and that the 
failure to serve it does not render the 
assessments invalid. Tt has been contended 
on behalf of the plaintiff- respondent on the 
other hand that the notice goes to the root 
of the jurisJictien of the Board to assess, 
and that therefore the two assessments in 
question were invalid. 

Section 56 of the Act imposes a cess on’ 
royalties payable by each person who 
receives royalty from any mine situated 
within the area to which the Act applies, 
and s. 58 (b) provides that the Board shall 
Cause a notice to be served on each Receiver 
eof royalty requiring him to lodge (in the 
office of the Board) a retuyn of all royalty 
received by him. The Act doesnot seem to 
make any other provision regarding this 
notice, but provides in s. 61 that when the 
quantity of coal and coke despatched and 
the amount of royalties have been ascer- 
tained and determined, the Board shall 
cause to be served on the owner of. every 
mine and the Receiver of every royalty a 
notice showing the amount of tonnage cess 
or royalty cess, respectively. This offers a 
curious contrast to the notice which is to 
be served under s.58 (a) on each mine 
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owner requiring him to lodge a return of 
the quantity of coal and coke despatched 
from his mine and of the royalties payable 
in respect of that quantity together with 
the names of the persons to whom they are 
payable. Section 59 provides that if this 
return be not furnished or be untrue or 
incorrect, the Board shall proceed to ascer- 
tain and determine by such ways or means 
as to them shall seem expedient, the 
quantity of coal and coke despatched from 
the mine concerned and for this puropose 
shall have power to require the production 
of any register kept by a mine owner. 
Under the next section, so scon as the Board 
shall have ascertained and determined 
under s. 59 the quantity of coal and coke 
despatched, they shall cause to be served 
upon the owner of such mine a notice in- 
forming him of the quantity so sscertained 
and determined. 

It will be seen that this notice is different 
from the notice under s. 61 showing the 
amount of tonnage cess payable, and that 
the Act does not provide what the mine- 
owner and the Board are to do upon the 
issue of the notice under s.60, while as 
regards the Receiver of royalty (as I have 
already indicated) nothing at all is said 
after s. 58. Section 64 (a) empowers the 
Local Government to make rules regarding 
“the manner of assessing and recovering 
the cesses....payable under this Act.” 
Rule 3 of these rules enables the Board to 
require the Deputy Commissioner to furnish 
lists giving the names. of all persons who 
have received royalty on account of a mine 
or mines within the area of supply and the 
amount of royalty received by each such 
person. Rule 4 provides that the Board shall, 
by means of such lists, when so required 
and furnished, and of the returns furnished 


‘by mine owners under s. 58, and by such 


other means and ways as toit may seem 
expedient, ascertain and determine the 
quantity of coal despatched from each mine 


and the amount of royalty received by each e 


royalty receiver, and shall cause to be 
served upon each mine owner and upon 
each royalty receiver, respectively, a notice 
informing him of the quantity of coal or 
the amount of royalty, as the case may be, 
so ascertainedand determined. We next 
have r. 5 providing that any person upon 
whom a notice has been served by the 
Board may, within 15 days from the receipt 
of such notice, apply to the Board to 
revise the estimate as set forth therein. 
The rules thus insome way supply an 
apparent lacuna in the Actin respect of 
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royalty receivers. But there is nothing 
inthem or intheAct itself toshow that 
the failure toissue a notice under s. ¿58 
(b) will invalidate the assessment. It has 
been fcund by the lower Courts that the 
notice under r. 5 was served upon the 
plaintiff Company and that the Company 
thereupon cbjected, though unsuccessfully, 
that being mortgagees in  pcssession, 
they were not liable to pay any royalty 
ces3 and that further, the mortgagor 
had covenanted with them to pay all 
taxes, rents, etc. Section 79 provides for 
an appeal against the ‘assessment of 
tonnage cess or royalty cess to the Commis- 
sioner of the Division, but it is not the case 
of eithr party before us that the right of 
the. assessee to apply to the Civil Cuurt is 
in any way affected by this provision. 

Now, as was said by Denman, J, in 
Caldow v. Pixell (1), the rules for ascer- 
taining whether the provisions of a statute 
are directory or imperative are very 
well stated in Maxwell on the Interpreta- 
tion of Statutes; the scope and object of 
a statute are the only guidesin determin- 
ing whether its provisions are directory 
or imperative, and in the absence of an 
express provision, the intention of the 
Legislature is to be ascertained by 
weighing the coneequences of holding 
a statute to be directory or imperative. 
The learned District Judge thus correctly 
referred to a passage from Maxwell, 
Cnap XII, s. 3, “Imperative or Directory’ 
(Edn. 7, p. 316) which in effect says that 
the question is in the main governed 
by considerations of convenience and 
justice, and that in arriving at acon- 
clusion upon it, we are not to impute to the 
Legislature such intention as would involve 
“general inconvenience or lajustice to 
innccent persons, or advantage to those 
guilty of the neglect.” He aleo referred 
to the distinction drawn between cases 
where the prescriptions of the Act affect 
the performance of a duty and cases 
where they relate to a privilege or power. 
He proceeded to apply to the present 
case what Maxwell has said about pre- 
scriptions which “relate to a privilege or 
power.” Inmyopinion this was entirely 
erroneous. The Jharia Water Board 
is not a company for earning dividends 
while carrying on a public utility service 
but a public authority created by 
statute for the construction and mainten- 
ance of water works and for, the supply 
(1) (1877) 20 PD562; 46 L J O P'541;36 L T 
489; 25 W R773. 
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of water for domestic purposes to the 
Jharia coal fields, and financed from a 
tonnage cess and a royalty cess, which 
it is empowered tolevy, and from water 
rates which ib is empowered to charge, 


We arethus plainly dealing here with. 


a provision of law which affects not the 
exercise of a privilege or power but the 
performance of a duty, and the rule 
applicable in such cases is thus stated 


in Maxwell: 

“Whena public duty is imposed and the statute 
requires thatit shall be performed ‘in a certain 
manner, orwithin a certain time, or under other 
specified conditions, such prescriptions may well 
be regarded as intended to be directory only in 
cases when injustice or inconvenience to others 
whohave no control over those exercising the 
duty would result if such requirements were essential 
and imperative.” ; 

As illustrations of this rule, we may refer 
to the following passages from the same 
work which are supported by the cases 


cited in the foot-notes.: 

“To hold that an Act which required an officer 
to prepare and deliver to another officer a list of 
voters on orbefore a certain day, under a penalty, 
made a list, not delivered till a later day, invalid, 
would, in effect, put it in the power of the person 
charged with theduty of preparing it to disfranchise 
the electors, a conclusion too unreasonable for 
BECApian 5 r A = 


The regulations for the conduct of elections 
under the Ballot Act, 1872, were held to be so far 
directory only that an election was not invalidated 
by the non-observance of them, unless the non- 
observance was of a character contrary to the 
“principle of the Act, or might have affected the 
result of the election. 

* * * * 

The Parochical Assessments Act, 1838 (co. 96), 
‘after requiring that every poor rate should set 
forth a number of particulars given in a form res- 
pecting the persons and properties rated and that 
the church wardens and overseers should sign a 
declaration at the foot of the form, added that 


otherwise the tate shall be of no force, It was 
held that those last words were confined to the 
signatures and did not affect the validity of the 


rate when the other requisites were neglected, 
because a different construction would have led to 
inconveniences which the Legislatute must. be 
presumed not to have intended. The Public 
Health Act, 1848 (c. 83), In requiring that rates 
made under if should bs published like a poor rate 

“was also held directory only on the ground of the 
great inconvenience which would result from nu- 
llifying a rate whenever any of the particulars and 
dae required were not accarately given and fol- 
lowed.’ 


It is plain from this that the question is 
. not’ waether injustice* will result to the 
Board if the provision of a notice under 
s. 58 (b) were to be regarded as essential 
and imperative, for, as the learned District 
Judge himself has remarked, if the Board 
fails to do.so (that is, carrying out the pre- 
scribed procedure which there is no difi- 
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culty in carrying out), it has only itself” to 
blame. It is also not the question whe- 
ther the Board is entitled to disregard the 
provisions. concerning the notice under s. 58, 
cl. (b): The law has said that the Board 
shall issue the notice, and it is impossible 
for the Courts to hold that the Board need 
not issue it. The sole question is whether 
an assessment made by the Board in disre- 
gard of this provision is on that account 
invalid even if it should be in conformity 
with all the other requirements of the law, 
and the answer to this question depends on 
whether injustice. or inconvenience to 
others who have no control over those 
exercising the duty would result if the 
notice were considered essential and impe- 
ete The learned District Judge thought 
that: 


“it would cause some injustice tothe royalty re- 
ceivers not to insist}on the notice, because the 
result would be that the agssessmet could be pre- 
pared behind their backs and they would be pre- 
sented with a demand under s. 61 without having 
had any opportunity to be heard as to the asgess- 
ment.” 


But this overlooks the fact that neither 
the Act nor the rules entitle the royalty 
receiver “to be heard as to the assess” 
ment”, and the circumstance that where, 
as in the present case, r. 4 has been com- 


‘plied with and the assessee has preferred 


his objection, it cannot be said that the 
assessment was made behind his back. To 
hold that even in such cases the notice 
under s. 58 (b) is essential and imperative, 
as we have been asked by the plaintiff-res- 
pendent to do, would plainly cause injus- 
tice and inconvenience to others who have 
no control over those exercing the duty 
of assessment, namely the colliery public 
who have to pay forthe water which the 
Board has been constituted to supply. The 
assessee is, in such a case, not a whit the 
worse for the failure of the Board to issue 
the notice under s. 58 (b), for*he gets the 


‘notice under r. 4 while the Act does not 


restrict the Board to any particular source 
of information as regards the receipt of 
royalties. Just as s. 59 empowers the 
Beard to ascertain and determine by such 
ways and Means as toit may seem expedi- 
ent, the quantity of coal and coke des- 
patched, r. 4, authorizes the Board to adopt 
means and ways other than those specified . 
to ascertain and determine the amount of 
royalty received by each reyalty receiver. 
A breach of s. 58 (b) by itself leaves not 
the assessee but the public with a tangible 
grievance; the provision cannot, on a- consi- 
deration of the scheme of the Act and the 
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rules, be regarded as enacted for the benefit 
of the assessee. The function of the Board 
in making assessments is not judicial or 
quasi-judicial, but seems to be purely ad- 
ministrative and subject to an appeal to the 
Commissioner and an ultimate resort to the 
Oivil Court. And evenin matters judicial, 
there are breaches which do not goto juris- 
diction ; see s. 537, Criminal Procedure 
Code, s. 99, Civil Procedure Code, and deci- 
sions on jurisdiction mentioned in Sukh Lal 
Sheikh v. Tara Chand Ta (2), which was ree 
ferred to in Hriday Nath Roy v. Ram 
Chandra (3). Had the assessment been a 
judicial matter, I am by no means clear 
that we could have interfered merely on 
the ground of want of notice unders. 58 
(b), when the notice under r. 4 was served. 

The learned Advocate for the respondent 
company has invited us to regard the notice 
as essential on the analogy in Kajorz Mal 
Kalyan Mal In the matter of (4), Chairman 
of the Tikari Municipality v. Alam Ara 
Begam (5), and Chairman, Dhanbad Munis 
cipality v. Janeswar Bhakat, 148 Ind. Cas. 
918 (6), but these cases are easily dis- 
finguishable on principle. What was held 
in the case in Kajori Mal Kalyan Mal, In 
the matter of (4), was that a-full 30 days’ 
notice under s. 22 (2), Income Tax Act, 
1922, was essential to a valid assessment 
under s. 23 (4) of the Act but this was be- 
cause under the proviso tos. 30 (1) of the 
Act, no appeal lies in respect of such an 
assessment, while s. 67 of the Act bars 
suits in the Oivil QOourt to set aside or 
modify any assessment made under the Act. 
In the case of the Giridih Municipality, it 
was held that when an application under 
s. 113, Bengal Municipal Act, 1884, dispute 
ing liability to assessment, made accord- 
ing to law,is not disposed of in the manner 
provided by law, all subsequent proceed- 
ings with regard to assessment and reali- 
zation. of taxes are ultra vires. This was 
because the Municipality was only empower; 
ed to act in conformity with the powers given 
by the Act, and s. 116 of the Act provided 
that “no objection shall be taken to any 
assessment or rating in any other manner 
than in this Act is provided.” In the 


aie 33 O 68; 20 LJ 241,90 W N 1046; 2 Or. LJ 


(3) 48 0138; 58 Ind. Cas, 806; A I R 1921 Cal, 34; 
310 LJ 482; 24 O W N 723\F B). 

(4) A IR 1980 All, 209; 122 Ind, Gas. 741; (1930) 
AL J 78;Ind. Rul. (1930) All. 293. 
aoe A IR 1926 Pat. 547; 96 Ind, Cas. 4447 PLT 
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Dhanbad case in Chairman, Dhanbad Muni 
cipality v. Janesuwur Bhakat, 148 Ind. Vas. 
918 (6), it was held that the imposition of 
a latrine tax on certain shops was ultra 
vires for breach of s. 86 (a), Bibar and 
hires Municipal Act, 1922, which provides 
that : 

“the tax shall be imposed only on holdings contain- 
ing dwelling houses... .....-...and on holdings con- 
taining shops of places of business in which,in the 


opinion of the Commissioners at a meeting, a latrine 
urinal or a cesspool is required.” 


The requirements of the law regarding 
“the opinion of the Oommissioners at a 
meeting” was too plainly imperative on the 
very wording of the section to admit of 
any serious argument to the contrary. In 
my opinion, the learned District Judge was 
in errorin holding thatthe assessment of 
the royalty cess was invalid merely because 
the notice under s, 58 (b) was not issued 
and that the Oourt can interfere with it 
even though there is no dispute about the 
amount of royalty received or about the 
quantum of cess payable on it under the law. 

The learned Advocate for the plaintiff- 
respondent has urged by way of cross» 
objection that the two amounts admittedly 
received by the Company were not liable 
to be assessed in the hands of the Company 
as royalty. In support of this contention, he 
has referred to the terms of the mortgage 
bond whereby on the one hand the mortgag- 
ed property is conveyed to the mortgagee 
inclusive of all rents and royalties payable 
to the mortgagor from the tenants, and 
on the other the mortgagor appoints the 
Managing Director and manager of the 
mortgagee Oompany jointly and severally 


to bethe attorney of the mortgagor to re- 


cover, receive, and give effectual discharges 
for all rents and a ars which may bee 
come due and payable to the mortgagor 
from the tenants, and also stipulates that 
he, the mortgagor, would pay all taxes, rents, 
etc. The provision about the appointment 
of the attorney does not seemto have been 
understood in the lower Appellate Court. 
It is common enough in English mortgages 
and is designed to save the mortgagee from 
the liability of accounting .on the footing 
of wilful default as a mortgagee in posses- 
sion : see Janki Nath Rayv. Asad Reza (7). 
But it is unnecessary to pursue that point 
because, as the leArned District Judge has 
pointed out, the plaintiff Company brought 
suits for the royalties in question in its own 
name and recovered them in that way; 
and indeed that was the casé of the plaintiff 


(7) 14 Pat. 560; 158 Ind. Cas. 738; AI R 1936 
Pat, 211; 16 PLT 757; 2BR da; 8R P ai, 
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Company itself in para. 4 of the plaint. Oa 
the pleadings, therefore, the moneys. have 
rightly been treated as royaltiesin the hands 
of the plaintiff-respondent. The cross-objec- 
tion, therefore, fails. 

I would accordingly allow this appeal, set 
aside the decree of the District Judge and 
restore that of the Subordinate Judge. The 
result would be a decree in favour of the 
Plaintiff in respect of the sum regarding 
which there has been no dispute in this or 
the lower Appellate Court, and a dismissal 
of the suit in respect of the other two sums. 
In respect of the former sum, the plaintiff 
Company should get costs of the trial Court, 
but in respect of the other two sums, it 
should -pay costs of all the Courts. to the 


appellant Board. 
Agarwala, J.—I agree. 
D. Appeal allowed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 46 of 1938 
May 12, 1938 
ADI I80N, AG. C. J. AND 
Din MOHAMMAD, J. 
GULZARA AND oTubRs—DEFENDANTS— 
i APPELLANTS 
veTsSus 
QUTBA AND OTHERS—PLAINTIFES 
AND ANCTHER— DEFENDANT— 
RESPONDENTS 

Custom (Punjab) —Succession—Rajputs 
shankar Teksil, District Hoshiarpur — Ban, 
contained in question 72 of Customary Law of 
Hoshiarpur District compiled by Mr. Humphreys, if 
extends to successions other than initial one— 
Descendants of appointed heir, whether can succeed 
collaterally in family of appointee’s natural 
` father. 

The ban as contained , in question 72 in Cus- 
tomary Law of Hoshiarpur District as compiled by 
Mr. Humphreys cannot be extended to any succes- 
sion other than the initial succession inagmuch as 
it is not clearly provided for in the Oustomary Law. 
As the appointed heir succeeds to the appointer’s 
estate, he may reasonably be passed over at the 
time when the succeession to his natural father's 
estate, opens but the relationship between the ap- 
pointer and the appointee not being the same as 
exists between the adopter and the adoptee under 
the Hindu Law, neither he nor his descendants 
lose any right of succession to the descendants of 
the natural father. Therefore, among the Rajputs 
of Garhshankar Tehsil inthe District of Hoshiar- 
pur the descendants of an appointed heir have a 
right’ to succeed collaterally in the family of the 
appointee’s natural father. 

[Oase-law discussed. | 

L. P. A. reversing the decree of Jai 
Lal,J.inS. Ar No. 1619 of 1936, dated 
January 24, 1933, 

Messrs, D. N. Aggarwal and L. M. Datta, 


for the Appellants. 


of Garh- 
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Mr. Abdul Majid, for the Respondents 
(Plaintiffs). 

Din Mohammad, J.—The oniy question 
involved inthis appeal is whether among 
Rajputs of Garhshankar Tehsil in the Dis- 
trict of Hoshiarpur the descendants of an 
appointed heir have no right to succeed 
collaterally in the family of the appointee’s 
natural father. The trial Court held against 
the appointee’s descendants but on appeal 
the District Judge reversed the judg nent 
of the Court below and found in their 
favour. From this decision a second appeal 
was preferred tothis Court which came 
for hearing before Jai Lal, J. From the 
trend of hie judgment, it appears that he 
was inclined to affirm the decision of the 
lower Appellate Court, but as remarked by 
him ke was constrained to accepttha appeal 
on the basis of a judgment of a Division 
Bench of this Court reported in Kanshi 
Ram v. Situ (1). The appointee’s descen- 
dants have appealed. Both sides agree 
that question 72in the Customary Law -of 
the Hoshiarpur District as compiled by 
Mr. Humphreys applies to the facts of this 
case. We have, therefore, to see whetber 
the rule as laid down there is applicable 
and, if so, which party stands to be 
benefited by it. This question reads as 
follows : 

“Is anadopted son entitled to succeed to his 
natural father in case of the latter having no other 
lineal male issue ?" i 

The relevant portion of the answer is 
couched in the following words : 

“Generally an adopted son can only succeed to 
the estate of his natural father if the latter dies 
without lineal male descendants.” 

To this is appended along note by the 
compiler which, however, may, for the . 
present, be ignored. Reading the question 
and answer together one is forced to the- 
conclusion that the scope of the rule laid 
down there is very narrow and, is confined 
tothe case of an adopted son succeeding 
éo his natural father. On the terms of the 
question and answer, therefore, it cannot 
be denied that the plaintiffs’ case is not 
supported by the Customary Law. It was 
presumably on ihis ground that the onus 
was placed upon the plaintiffs to establish 
that the descendants of the appointee did 
not succeed to the property ‘in suit. It’ is. 
conceded before us that no evidence has 
been adduced by the plaintiffs to support 
the position maintained By them and 
inasmuch as in cases of custom it is for the 
plaintiffs to prove definitely what -the 


(1) A IR 1934 Lah.*781; 156 Ind, Oas. 102; 16 J. 
214; 37.P LR 447; 7R L 882, a 
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Custom is upon which they rely, the plain- 
tiffs’ suit could not be decreed on thia 
ground alone. The trial Court, however, 
referred to certain authorities of the Punjab 
Chief Court as well as of this Court while 
decreeing the plaintiffs’ suit and it becomes 
necessary, therefore, to examine the state 
of law on this subject, although in our view 
it would be a mere act of supererogation 
as the Courts are not expected to create 
-custom nor to curtail or extend it but to 
adjudicate upon it as they find it in the 
manuals of the Customary Law. 

The earliest authority to which we may 
refer in this connection is Jhanda Singh 
v. Kesar Singh (2), In that case it was 
held by Rattigan, J. that the ordinary 
rule under the Customary Law is that 
an adopted gon does not lose the right of 
succeeding in his natural family except 
possibly inthe Eastern Punjab, where 
the appointment of an heir approaches 
in nature more nearly to the adoption of 
the Hindu Law. In Dasaundhi v. Chanda 
Singh (3), a Division Bench of the Punjab 
Ohief Court composed of Robertson and 
Rattigan, JJ. gave a decision of which the 
head-note reads as follows : 

“Held thatthe ordinary rule among agricultural 
tribes inthe Punjab is that a person who is 
appointed asan heir to a third person does not 
thereby lose his right to succeed to the property 
of his natural father. 

Held also that a corollary to this general rule 
is, that among many tribes it is recognized that 
the appointed heir and his lineal descendants have 
norightto succeed to any share in the family of 
the natural father as against other sons (and their 
descendants) of the latter. 

Held further that, generally speaking, the tribes 
recognize a preferentialright on the part of the 
appointed heir to succeed to the property of his 
natural father, where the only other claimant is the 
collateral heir of the latter. 

Held, consequently, that among Hindu Jats of 
Man got of mauza Nagal, Tehsil and District 
Ludhiana, the sons of an appointed heir were 
entitled to succeed to the ancestral property left 
by their father’s natural father in preference to 
collaterals, notwithstanding the entry in the 
Oustomary Law ofthe Ludhiana District to the 


contrary, the entry ngt being supported by a single 
instance,” 


We have given this quotation in extenso 
asit would appear later that a judgment 
of this Oourt holding against the 
appointee’s descendants is based on this 
judgment. In Mela Singh, v. Gurdas (4), 
aFull Bench of this Court ccmposed of 


Sir Shadi Lal, C. J. and Scott Smith and 
(2) 37 P R 1910: Ind.’ Cas, 712; 50 PL R 1910; 62 
P WR 1910. 
(3) 45 P R1912; 13 Ind. Cas. 421; 71 P L R 1919; 
85 PWR 1919. sk, 
135° 3 L 362; 68 Ind. Cas. 858; A I R 1922 Lah, 
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Harrison, JJ, had an oééa3ion to discuss 
the position of an appointed heir qua 
the appointer and observed that the 
relationship established between the 
appointed heir and the appointeris purely 
a personal one and resembles the kritrima 
form of adoption under the Hindu Law. 
Such an appointment only affects the 
parties thereto and the app vinted heir does 
not become the grandson of the appointer's. 
father, nor does the appointed heir’s,son 
become the grandson of the appointer.. 
Consequently, the son of an appointed heir,, 
has no right of succession to the appointer.. 
In this case althcugh the principal judg-- 
ment was delivered by Scott-Smith, J.. 
Sir Shadi Lal, O. J. appended a ~ brief: 
judgment of his own agreeing with his 
conclusions. In th; course of his judg- 
ment, SirShadi Lal, C.J. after referring: 
to a previous case of his reported in 
Mehra v. Mangal Singh (5), observed : 
“Oustomary appointment of an heir does not 
involve the transplanting of the heir from ons 
family tounother. The tie of kinship with the 
natural family is not dissolved, and the fiction of 
blood relationship with the members of the new 
family has no application to the appointed heir. 
The relationship established between the appointer 
and the appointee is a purely personal one and 


does not extend beyond the contracting parties on 
either side.” 


Foundiog his decision on these remarks,. 
as well as referringto Mehra v. Mangal: 
Singh (5) and Jhanda Singh v. Kesar Singh 
(2) and distinguishing Dasaundi v, Chanda. 
Singh (3) Moti Sagar, J. in a case reporied 
in Ishar v. Hukam Singh (6) held that in 
the absence of a special custom among the 
Jats of Hoshiarpur Tehsil, that in the 
presence of descendants of the appointee’s 
naturai father, the descendants of the 
inheritance 
in his natural father's family, it must be 
held that the tie of kinship with the 
natural family was not dissolved and that 
the descendants of an adopted son can 
to the estate of the adopted 
son's natural family in the presence of the 
descendants in that family. A Letters 
Patent Appeal was presented against 
this decision which came for hearing 
before Sir Shadi Lal, ©. J. and Le 
Rossignol, Jo Hukam Singh v. Ishar (1). 
decided on April 3, 19314. The question 
befəre Moti Sagar, J. wes whether the 
descendants of the deceased's grand- 
father's brother, Ram Dayal, who was 


(5) 99 P R1914; 27 Ind. Oas. 393; A I R 1914 Lah 
498; 71 PL R1915. 

(6) A I R1923 Lah. 485; 73 Ind. Cas, 738, 

(7)A IR 1934 Lah, 287, 
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appointed an heir by his own uncle 
were entitled to succeed to a share in the 
property left by the deceased as against 
the descendants of his other brothers, 
The Letters Patent Bench referring to 
question and answer 72 and relying upon 
the circumstance that Ram Dayal while 
inheriting the property of his adoptive 
father was exciuded by his natural 
brothers from participating in the inherit- 
ance of his natural father, came to the 
conclusion tbat Ram Dayal’s descendants 
had no right to succeed to a share in the 
estate of his natural brothers, In support 
of this conclusion they referred to 
Dasaundhi v. Chanda Singh (3) and on this 
basis they allowed the appeal and 
reversed the decision of Moti Sagar, J. 


. Wemay respectfully observe that neither 


did question 72 cover the case before 
the Letters Patent Bench nor did 
Dasaundhi v. Chanda Singh (8), justify 
a departure from the principles enunciated 
by one of the Judges of the Letters Patent 
Bench in Mehra v. Mangal Singh (5) and 
Mela Singh v. Gurdas (4). 

The. question before the Letters Patent 
Bench was not whether the appointee 
excluded the natural brothers, which case 
alone is dealt with in question 72 but 
was ofa much wider scope. If as laid 
down in Mela Singh v. Gurdas (4), the 
relationship between the appoiuter and 


the appointee is a mere personal relation’ 


and no transplantation takes place as 
contemplated by the Hindu Law, it does not 
stand to reason that the appointed heir 
should for all practical purposes be 
treated ashaving been cut off from his 
father's family,for it is only on this 
assumption that his descendants can be 
excluded from inheriting the property 
of his natural father's descendants. The 
ban contained in answer to question 72 is 
reasonable and based on obvious con- 
siderations. The appointee succeeds to the 
appointer’s estate and can thus be 
justifiably divested of the estate of his 
natural father so as not to create any 
friction with his brothers but the same 
consideration doesnot apply to the case 
of his descendants as against the descen- 
dants of his brothers. 

Isher Singh (8), 

9 


In Jagat Singh V. 
which corresponds td A. L R 1 
Lah, 700 (Jagat Singh v. Isher Singh (8)] 
Sir Shadi Lal, C. J. and Abdul Qadir, J. 
had again ap occasion to consider the 


(8) 11 L 615; 125 Ind. Oas. 626;A I R 1930 
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position of an appointed heir. Here, foo, 
Sir Shadi Lal,C. J. wrote, a separate 
judgment agreeing with the conclusion 
arrived at by Abdul Qadir, J. that a 
person appointed an heir under the 
Customary Law of the Punjab is not debar- 
red from succeeding collaterally in his 
natural family in the presence of his 
natural brothers although he cannot 
compete with them in the matter of 


succession to the: estate of his natural 


futher. In Kanshi Ram v. Situ (1), the 
judgment which, as stated abcve, was 
reluctantly followed by Jai Lal, J. a 


Division Bench of this Court composed of 
Tek Chand and Abdul Rashid, JJ. among 
otber authorities relied on Hukam Singh V; 
Ishar (7) and observed that as the adopted 


son cannot succeed collaterally in the 


family ofhis adoptive father, heis allowed 
to succeed collaterally in the family of his 
natural father. But an adopted son is 
not entitled to succeed to his share in his 
natural father’s property in the presence 
of his natural brother. There the question 
was whether the appointed 
could succeed to his own 
having once inherited the 
property. 
‘We may say with all respect that we are 
not prepared to extend the ban as contained 


brcther 
appointer's 


heir ` 


in question 72 to any succession other than ; 


the initial succession inasmuch as it- is 
not clearly provided for in the Customary 


Law. In our view as the appointed heir ` 


succeeds to the appointer’s estate, he may 
reasonably be passed over at the time 
when the succession to his natural father’s 


estate opens but as laid down inso many | 
authoritative judgments-referred to above, . 


the relationship between 


and the appointee not being the same 


the appointer ’ 


as exists between the adopter and the. 


adoptee underthe Hindu Law, neither 
he nor his descendants lose any right of 
succession to the 
father. It may be that in 
certain cases under the Customary Law a 
fiction may be introduced, as laid down in 
Gholam Muhammad v. Muhammad Bakhsh 
(9), that the property of a man whodies 
without issue first reverts tothe ancestor 
and then descends; but this principle 
cannot be so interpreted as to debar the 
appointee’s descendants from claiming 


descendhnts of the. 


inheritance in the family of the appointees 


natural father. 
appeal, reverse the judgment of Jai Lal, J. 


(9) 4 P R1891 (F B), 


We accordingly accept this . 


77-1939 SSHOSAHAYAMAL HiRALAL V CoMMisstovte of INoduE tax (PAT) 
.& Bum of Rs. 1,600 the debt owing . by 


-and restore thit of the lower Appellate 
Court with the result that the suit , of the 
plaintiffs shall stand dismissed. In view of 
the conflict of authority, however, we shall 
: leave the parties to. bear their own costs 
throughout, a 
ud. Se Appeal allowed. 
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. «PATNA HIGH COURT 

_ Miscellaneous Judicial Case No, 3 of 1936 

April 29, 1938 
Woer, Ac. O. J. AND Daavin J. 
SHEOSAHAYAMAL HIRALAL—Assussen— 
PETITIONER 
> versus 
. COMMISSIONER or INCOME TAX— 
Opposits Party 

Income Taz Act (XI of 1922),s. 10 (2)—Bad debt 
—Assessee seizing property of debtor in 1930, and 
paying himself eight annas in rupee—Debtor releas- 
ed from further lability—Agsessee in subsequent 
years making no return of interest on debta unpaid— 
Subsequent claim for deduction of unpaid debt as bad 
debt—Whether can be allowed. 

` In the year 1930, the assessee with a number of 
his -other co-creditors seized the property of their 
. debtor and paid themselves to the extent of eight 
annas in therupee. This transaction released the 
debtor from all further liability. The assesseo pre- 
pared his account on the mercantile system: Sub- 
‘sequent to, 1930, forsome years the assesses made 
no return of interest on the debt unpaid. In the 
year in quéstion the assessee claimed to deduct 
Rs. 1,600 which was the unpaid debt, from the total 
- assessable income as a bad debt; 

- Held, that the debt ceased to b2 a liability in the 
‘year 1930, andfrom the point of view of the assegsee 
‘became. a bad debt in that year and con- 
‘sequently.the assesses was not entitled to treat the 
‘amount of Rs. 1,600 asa bad debt and claim deduc- 
tion thereof in the year in question. 

“ Messrs. Dharamshila Lal and G. €. Das, 
for the Assessee. 

Mr. S. -M.- Gupta, for the Incoms tax 
Commissioner. 

_ Wort, Ag. C. J.—Thi’ is a case stated by 
“the Commissioner of Income tax under 

the order of this Court, dated February 4, 
1937. The questioa required to be stated 
was: - 

“Whether in fact sin respect of this . debt the 
assesses has” been assessed fo income-tax in respect 
of the accrual of interest on this debt, it being 
not clear how the debt can be treated as having 
been wiped off in 1930 if interest is to be treated 
as having accrued since that date on the debt.” 

In my statement I am paraphrasing the 
Question put by the Chief Justice and James, 
J. The facts are that assessment was first 
of all made by the Income-tax Officer of 
a sum of Rs. 11,615 which was reduced by 
the Assistant Oommissioner to Rs. 10,104. 
At all material times the assesses wished 
to deduct from the total assessable income 
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one Jaharmal Bhagwandas. It appears 
from the facts. stated by the Commissionet 
that in the year 1930 the present assessée 
with a number of his other do creditors 
seized the property of Jaharmal and paid 
themselves to the extent of eight annas-in 
the rupee According to the order of. the 
Commissioner made on February, 15, 1986, 
by which he rejected the assessee's 
petition to state a case, this transaction 
under which the creditors paid themselyes 
eight annas in the rupee, released the debtor 
from all further liability. This statement 
was repeated by the Oommissioner “on 
July 30, 1937, in the case stated by him on 
that date—the case which we have befere 
us in this application. There was a further 
fact which. must be mentioned . for the 
purpose of .noting the position of the 
matter. It is a finding by the Commis- 


- sioner that the assessee prepares his account 


on the mercantile system. That being 60, 
and there being no return of interest 
accruing on debts unpaid, the income-tax 


‘ authorities had assessed the assessee - with 
regard to those items in a sum of Rs, 1,000. 


I repeat, because it seems to me to be egon- 
clusive of the matter, that the assessee 
himself made no return of intereat.on- debts 
unpaid. It was on the assumption, however, 
that income tax was being paid year by 
year on interest accruing on debts unpaid, 
and I presume on the assumption also that 
amongst those items of interest, was -an 
item of interest on ttis debt of Rs. 1,600, 
that this. Court.crdered the Commissioner 
on Febru:ry 4 last year, to state a case. 
But the facts are, as I have already said, 
that the assesses made no return of interest 
with regard to this Re. 1,600. The question, 
therefore, strictly does not arise. 

There seem to be two answers to the 
assessee’s argument with regard to this 
matter; the first is the finding of the 
Oommissioner that by the taking over of 


“the debts or Bhagwan Das in 1930 the 


liability of that person (the debtor) was 
wiped out, and that the assessee had no 
further rights with regard thereto. If 
that correctly states the fact, then the 


-question whether the debt became statute- 


barred in the year of assessment does not 
arise. It ceased to be a liability in 1930 
and became a bad debt from the point 
of view of the assessee in that year, and 


“if he wished to tuke it into account ih 


preparing his. account for “*income,tax 
purposes, it should have been treated. as 
a bad debt in that year. The second 
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- apswer is that ther’ was no return of . Messrs. M. C. Mahajan, C. L. Aggarwal 
interest with regard to the debt of Rs. 1,600. and Yashpal Gandhi, for the Appellant. 

- That being the state of affairs it cannot now Messrs. Achhru Ram and P. A. Bahal, 
"be contended that’ the debt was alive for the Respondent. TU 
between the year 1930 when this arrange- Judgment.—In this case the plaintiff as 
' ment was made with Bhagwan Das and the principal brought a suit for rendition of 
: year of assessment. The case not having accounts against the defendant as agent. 
` been stated in the form of a question, it is The defendant pleaded that he was a pucca 
- necessary for this Court to state that the arhtia and also denied liability to render 

assessee is not entitled to treat the sum of accounts. Issues were framed: (|) whether 

“Rs. 1,600 as a bad debt in the year of the defendant was a pucca arhtia, and (2) 
‘assessment. The Crown is entitled to costs. whether he was liable to render accounts; 
~ Hearing fee five gold mohurs: and noevidence being led by the defendant, 

Dhavie, J—I agree. The -fact stated by the plaintiff obtained a preliminary decree 

- the Income-tax Commissioner at more places for accounts. Oh going into accounts to 
than one in the paper-book, that in 1930 the proceed to final decree it was found that 
' assessee in the interests of himself and the the sum of Rs. 885-LL-0 was due to the 
` other co-creditors took over the assets of defendant by the plaintiff’ and the trial 

the debtor and released the debtor of all Court gave a ‘decree to the defendant for 
further liability, and the circumstance that this amount. I have béen informed that 
-~ the assessee did not, in subsequent years, the defendant has sued in Bombay fora 
include the debt in the returns (such as sum of Rs. 845-5 0 against the plaintiff for 

‘ they were) which he made to the income- money paid by the defendant as agent on 

tax authorities, are, in my opinion, conclusive plaintifi’s behalf. That suit has been stayed 

- against the case that the assessee has pending the decision of the present case. 

- endeavoured to make. Stress has been laid On appeal the learned District Judge 

On the fact that the income-tax authorities dismissed the appeal holding that it was 
used. to estimate a certain amount as possible to passa decree in favour of the 
interest omitted by the assegsee by leaving defendant agent and that the defendant 
the pérsonal accounts unadjusted. But it .was entitled to sattle the accounts in 
Seems to me impossible to contend that dispute without reference to the plaintiff 
this estimate included any specific debt, before the due date, on the failure of the 
and in particular this debt of Rs. 1,600 plaintiff to deposit margin money as re- 
‘which ‘it is claimed only became time- quired by the terms of their contract. The 
barred in the account in the years 1988 and plaintiff has come in second appeal. and the 
1990 Sambat. learned Counsel has contended firstly that: 
- B, Order accordingly. the learned Distrigt Judge is wrong- in, 

d l holding that the’ terms ofthe contract iù% 
l . question: made any reference to deposit of 
a margin money. The plaintiff admits that 


LAHORE HIGH COURT .he signed the n contained in Ex. C/49 

3 : which runs as follows: 
poem e = A tee of 1937 - “We shall thank you to wire your head office to 
y 4; do the following business on our account on your 
DALIP SINGH, J. usual terms under rules and regulations of the 


KANSHI RAM—PLaInTIFE—APpPRLLANT Marwari Chamber of Oommeice.” < 


versus ; ¢ ‘The plaintiff points out that in Exs, C/$1 
DULA RAI & Oo. —DRRrRENDANT—- 0/33, C/35, 0/36, C/38 „which contain the 
RESPONDENT acceptance of the order by the defendant 


` Principal and agent—Suit for rendition of f h , ti 66 

i. gens n of the clause “on 
accounts—Suit by principal—D 4 rm, there 18 no men 10 
nfm o ge A Nda; f can be passed vour usual terms.’ The relevant words 


- A decree can be passed in favour of an agent ina run as follow: , 
suit brought by a principal for rendition of “We have this day sold by your order and on 
accounts. But it cannot,be laid down thata dec- your account as ‘follows subject to the rules aud 
‘yee must be passed in favour of the defendant. regulations of the Marwari Chamber of Commerce,”* 

Kesho Ram v. Joti Sarup & Sons (1), dissented . The plaintiff therefore contends that the 
from, Ram Charan v, Bulagi (2), Permanand v. words. on “your usual terms” either refer 


Jagat Narain (3) and Annu Avathanigal v. - . . 
daram Avathanigal (4), relied on. Hest Nath haa to the rules and regulations of. the Marwari 


v. Krishna Kumar (5), referred to, -‘Ohamber of Commerce or refer to some cus- 
, 5: A. from the decree of the District tomary terms which have not -been proved 
Judge, Amritsar, dated May 29, 1937. - and do not refer to the terms contained in 


1939 


Exs. DW/KO and DW/RO. As regards this 

point, the difficulty of the learned Counsel is 
‘ that he has to contend either that the words 
‘on your usual terms” are superfluous or 
that there was a substantial variation bet- 
ween the offer and acceptance in which case 
there would be no contract. This was 
never the case of parties. With reference 
to the argument as to customary terms, 
the words are not “on the usual terms” 
but “on your usual terms” which obvi- 
ously refer to some particular terms of the 
defendant. On this point there isa finding 
of fact by the learned District Judge that 
‘the terms contained in Exs. DW/KC and 
_DW/RO are the usual terms of the defen- 
dant in dealing with his constituents. It 
. is truethat the two independent witnesses 
have Stated that they had signed the forms 
containing these usual terms and the plain- 
tif is not shown to have signed any such 
‘terms. One witness, however, did depose 
that the plaintiff dealt with the defendant 
on those terms. Iam unable to say whe- 
ther the distinction was present to the 
mind of the learned District Judge or not 
when he gave the finding of fact, but I am 
not prepared to hold that the finding of 
fact is vitiated by this circumstance and 
I therefore repe! the first contention of the 
learned Counsel for the appellant. 


The next point made was that there was 
. nO proof of a specific demand for margin 
. money, The plaintiff's case, however, was 
that there was never any demand for 
margin money at all and there is again a 
finding of fact by the learned “District 
Judge that margin money was demanded. 
The learned Counsel contends that there is 
no statement that a specific amount. was 
dem inded but in the absence of any plead- 
ing to this effect, I think it must be taken 


that the amount due under the terms of - 


the contract. was demanded. There is no- 
thing to show that any exorbitant demand 
Was made and therefore the plaintiff refused’ 
.to pay it. Henee I repel this contention 
of the Qounsel also. The third point made 
by the learned Counsel was that no decree 
could be passedin favour of an agentina 
suit brought by a principal for rendition of 
accounts and he cited Kesho Ram v. Joti 
Sarup & Sons (1). With great respect 
to the learned Judge who gave that ruling 
I venture to differ from that ruling on the 
authority of fhe two Allahabad cases cited 
in the judgment of the learned District 


- (1) AIR 1932 Lah, 619; 140 : 
932) Lah, 673, a 40 Ind, Oas. 15; Ind. Rul, 
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J uige, naniely Ram Charan v. Bulagi (2) 
and Permanani v. Jagat Narain. (3). 
Thése rulings have been approved of by 
the Madras High Conrt in Annu Avatha- 
nigal v. Somasundara Avathanigal (4) at 
p. 6994, where a reference is also made to 
the dictum of their Lordships of the Privy 
Council in Huri Nath Rai v. Krishna 


- Kumar (5). None of these rulings, however, 


laid down that a decree must be passed 
in favour of the defendant, The defendant 
in this case as stated has brougata suit 
for Rs. 845-:-0 in Bombay, In order to 
obtain a decreein this Court the defendant 
(not being a pucca arhtia) would not only 
have to show that he made a settlement 
on behalf of the plaintiff but that he had 
actually paid the sums due under the settle- 
ment No loss has been proved in this 
case. Ordinarily speaking, I might have 
framed an issue and remanded the case for 
a finding on this point but in view of the 
fact that the defendant's suit is pending, 
I see no reason why the powers of the Oourt 
should be exercised in his favour. 

I would therefore accept this appeal so 
far as to do away with the decree in favour 
of the defendant for Rs. 8385 11-0 and 
I dismiss the plaintif’s suit leaving the 
parties to bear their own costs of the final 
decree proceedings. As regards the costs 
for the hearing of January 19, 1988, the 
defendant respondent has furnished no valid 
excuse for the absence and I assess costs of 
that hearing at Rs. 50. 
eal accepted. 


D. App 
(2) AIR 1924 All. 854; 83 Ind. Oas. 880; 46 A 858; 
22 AL J 783. 


(3) 32 A 525; 6 Ind. Oas. 162;7 A LJ 643. 
(4) 54 M 651; 131 Ind. Cas. 165; A I R 1931 Mad. 
Si 62 MLJ 45; 33 L W1; Ind. Rul, (1931) Mad. 


4. e 

(5) 140 147; 131A 123; 4 Sar., 751; 10 Ind. Jur. 
475 .P ©). 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 603 
of 1935 
November 1, 1938 
JAMES AND OHATTERJITI, JJ. 
BARAIK AKHAJS SINGH —Praintipg 
— APPELLANT ‘ 
VETSUS 
SHRI NATH TEWARI AND OPHERS — 
DgergNDANTS— RESPONDENTS 
Lease ~—~Construction — Lease exécuted in Chota 
Nagpur—Whether governed by custom—-Mokarrari 
lease—Eapreasion “ putra poutradik mai warisan 
kayem mokamian”, meaning of—Lease held, perm- 
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nent grant to grantee and his heirs and representa- 
tives or assignees. 

Tt cannot be laid down asa general rule that 
all leases executed in Chota Nagpur, by whosoever 
they thay bé executed. must be governed by the 
peculiar customs which govern the enjoyment of 
jagirs or khorposh grants made by the zemindars of 
the District, 

The term “putra poutradik' used in grants and 
_jagirs in Chota Nagpur means ordinsrily “ heirs in 
the direct male line’ and this may be assumed to 
be its crdinary meaning in Ohota Nagpur. But 
where the expression used in a mokarrart lease 
made by a jagirdar is “putra poutradtk mat 
warisan kayem mokamian,” it might be translated 
into English as, male heirs of his body, general 
heirs and assigns; and it would be unreasonable 
to hold that ‘the addition of these words does not, 
in any way, modify the effect of the words “putra 
poutradtk.” Such a mokarrari lease, therefore, pur- 
ports to be a permanent grant to grantes and his 
heirs and representatives or assigns; and in the 
absence of proof of a special custom, it cannot be 
interpreted as conveying anything less. Ram 
Narayan Singh v. Ram Saran Lal (1), referred to, 
Purohit Brojokishore Ram v. Maharaja Kumar 
Jagat Mohan Nath Sahi Deo (2), distinguished. 


A. from a decision of the Judicial Oom- 
missioner of Chota Nagpur, Ranchi, dated 
April 2, 1835, upholding a decision of the 
Subordinate Judge of Ranchi, dated 
December 8, 1934. ~ 

Messrs B. C. De and KE. K. Banarji, for 
the Appellant. 

Messrs. S. M. Mullick, Rai Guru Saran 
Prasad and Rai Paras Nath, for the Res- 
pondents. 


James, J.—The plaintiff in this litiga- 
tion holds a jagir in the estate of the 
Maharaja of Chota Nagpur. In 1901 he 
made a mokarrari settlement of two 
villages Kuda and Dufu with Lachman 
Sahu reserving an annual rent of Rs. 14 
and taking a premium of Rs. 4,458. 
Lachman Sahu made a darmokarrari grant 
of Dufu tô certain defendants in this case 
“and a darmokarrari grant of the greater 

part of Kuda village to other defendants; 

while he sold his interest in the remain- 
ing area of Kuda -to a third set of 
defendants. 
died during his life and after the death 
of Lachman Sahu, the plaintiff instituted 
this suit for recovery of possession of 
‘the villages on the ground that the grant 
had lapsed on failure of male heirs of 
Lachman: Sahu. The plaintiff claimed that 
by. custom such grandis were resumable on 
the failure cf male heirs, but the Subcrdi- 
nate Judge found that this custom had not 
been proved. The Subordinate Judge 
found that -the mokarrari lease was a 
perpetual and absolute grant and. dismissed 
‘the suit. His decision was confirmed on 
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Allof Lachman Sahu's sons * 
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appeal by the Judicial Commissioner’ of 
Chota Nagpur. : 
The lease purported to be a lease ‘jn 
rerpetuity to Lachman Sahu and. his heirs. 
The werds used inthe lease were’; putra 
poutradik mai warisan kayem mokamian". 
“Kayem mokamian” means ‘‘depulies or 
representatives’ and according to Johnsen 
and Richardson's Persian Dictionary means 
also ‘agents or assignees. The term 
‘putra poutradik’ used in grants ard 
jagirs in Chota Nagpur means ordinarily 
‘heirs in the direct male line’ and this. 
may be assumed to be its ordinary mean- 
ing. in Chota Nagpur. Mr. B. C. De cites 
as authority for this prop-sition ‘the 
decision ef the Judicial Committee im 
Ram Narayan Singh v.Ram Saran Lal 
(1) and although it is to be remarked 
that in these cases where a particular 
meaning has been applied to words 
used in grants of.jagirs, the decision has 
been on the evidence in the case, it may 
be taken that in Ohota Nagpur “putra 
poutradik’ standing alone means heirs of 


the grantee’s bedy in the direct male 
line. The words ‘isttmrari mokarrart’ in 


the Ramgarh estate have been held to 
confer only a life interest when they are 
accompanied by no other words of inherit- 
ance; but here we have to consider what 
isto be taken to be the effect of the 
expression “putra poutradik mai warisan 
kayem mokamian”. This might be trans- 
lated into English as male heirs. of his 
body, general heirs and assigns; and it 
appears to me that it would be unreason- 
able to hold that the addition of these 
words does not, in any way, modify the- 
effect of the words ‘poutra poutradik’. In 
Purohit Brojokeshore Ram Vv. Maharaja 
Kumar Jagat Mohan Nath Sahi Deo 
(2) it was held that in the grant of a 
jagir by the Maharaja of Chota Nagpur 
these words added nothing to- the effect of 
the words ‘putra poutradik’, but’ that 
decision was based on the existence of’a 
custom which had been*pleaded by the 
plaintiff and admitted by the deferd- 
ant by which jagirs were resumable ‘on 
failure of heirs male in the male line èf 
ihe grantee. Here we are dealing !mbt 
with a jagir but with a lease executéd 
by'a jagirdar.*As I bave said, it has 
been found by the Subordinate Judge 

(1) 46 O 683; £0 Ind. Cas 1; 29 C L J 332; 36 M 
L J 344; 17 A LJ 398; 21 Bom. L R597; 23:0 
W N 866; (1919, MW N 518; 26 ML T 207; 46 I ʻA 
88; A I R 1918 P O 203 <P O 


). 
(2) 5P L J 265; 58 Ind. Cas. 486; (1919) Pat. ' 219; 
A T'R 1920 Pat. 785. 
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that the custom pleided-by the plaintiff 
has not been proved; and [do not: con- 


sider that it can be Jaid down as a general. 


ruletbat: all leases executed in. Chota 
Nagpur, by whesoever they may be. exe- 
cuted, :must be governed by the peculiar 


customs which govern the enjoyment of 


jagirs. or khorposh grants made by the 
zamindars of the District. The. mokarari 
lease purports tobe a permanent grant 
to: Lachman Sahu and his heirs and repre- 
Sentatives or assigns; and in the absence 
of :proof-of a special custom, it cannot be 
interpreted as conveying anything less. 
It- appears to-be clear that the jagirdar 
in, this case: retained no right of resump- 
tion .except in circumstances in which the 
mokarrart grant would escheat if it had 


beén a mokarrart estate in Bengal or 


Bidar. 

1 would confirm the decision of the 
Judicial Commissioner and dismiss this 
appeal with costs. 
Chatterji, J.—I agree. 
Ss. Appeal dismissed, 


RE 


MADRAS HIGH. COURT 
N Second Appeal No. 1199 of 1936 
y August 18, 1938 ' 
Mapuavan Narr, Orra. O. J. AND 
STODART, J. 
KOZHIKOTE PATINHARE KOVILA- 
KATH MAHADEVI— APPELLANT 
E oa versus i 
KỌZHIKOTE PATINHARE KOVILA- 
“KATH KULAPURA THAVAZHI 
KASNAVAN AND ofusrs—REesPONDENTS 
Court-fees—Decree for possession on, condition of 
plaintiff's -paying value of improvement — Appeal 
relating only, to value, of. improvemente—Court-fee 
. should’ be paid. on value of improvement. ` 
Wherein a casea deoree for possession is passed 
on Condition of plaintiff's paying value of improve- 


ments and in ‘an appeal preferred from the decree, . 


the only :questión involved relates to compensation 


for:-improvements and no question for possession is” 


raised, the appellant should pay court-fee on the 
value of improvements. Re Paidat Nayar (2) and 
Pathuma Umma v. A. Mohideen ‘(3), approved. 
Observation in Reference under Court Fees Act, 3.5 
(1), held obiter. ae 
S.A: against the order of the District 
Court. South Malabar, dated August 6, 


1936. 


«Mr. K. Kuttikrishna Menow, fr the Appel-. 


lant. 
Mr. D. A. Krishna Variar, for 
Respondents. °. 


the 


Madhavan Nair, Offg. C. J.—The legal - 


representative of plaintif No. l is the 
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qnestion is raised as regards the court-fee 
that should have been paid by the appel- 
lant on the memorandum of appeal that 
he presented to the lower Court. As there 
is a conflict of authority on the question, 
the case bas- been posted before us for 
decision at the instance of Lakshmana 
Rao, J. before whom the second appeal came 
originally for hearing. The facts are these: 
The plaintiffs sued for recovery of posses- 
sion of properties from their tenants. 
The trial Court decreed the suit but on 
condition that they should pay Rs. 8,000 
for value of improvements. The plaintiffs 
appealed against the compensation amount 
that they were ordered to pay. According 
to them no compensation should have bsen 
decreed against them. They valued the 
appeal treating it as one for possession: 
ignoring the fact that the subject-matter 
of the. appeal was the value of improve- 
ments that they were called upon to pay 
and not the right to recover possession of 
the property. The District Judge ordered 
that court-fee should be paid by the 
plaintiffs appellants on the value of 
improvements. As that court-fee was not 
paid in time, the appeal was rejected. 

In second appeal it is contended that 
the lower Coart was wrong in ordering that 
the appellants should pay court-fee on 
the value of. improvements, and reliance is 
placed on the decision in Reference under 
Court Fees Act,s. 5(1). In that case the 
plaintiff sued for recovery of land from 
defendants Nos. 1 to 3. The contesting 
defendant (defendant No. £) contended that 
the land wa3 not liable to be surrendered 
and also claimed compens ition for improve- 
ments. Tus District Munsif disallowed 
the claim for improvements and decreed 
the surrender of the land. ‘The contesting 
defendant appealed and paid for court fee, 
a sum which was the fee payable on the 
value of the land. The questlon was, 


‘whether the value of improvements should 


also betaken into account for the purpose 
of levying the court-fee, the subject-matter 
of the appeal being the same as that in 
the suit—the qnestion of improvements 
being raised incidentally. The learned 
Judges held that the value of the improve- 
ments should not betaken into considera- 
tion for calculating: the court-fee. They 
held that as the claim for improvements - 
was not the subject-matter of the suit 
but was merely incidental to the decree 
for possession and on grounds of. con- 
venience the fée payable by the,appellanti 


appellant,” In.. this. second. appeal, the~ (1) 23M 84. 
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should be that payable in a suit for posses 
sion of land. They alsostated in the judg- 
ment: 

“We think the proper answer to the reference is 
that on appeal even where the only question raised 
is as to the value of the improvements, the appel- 
Jant should not be called upon to pay any fee 
coat than that payable in a suit for possession of 

Ed. 


Ib is clear that on the facts the present 
case is different from the decision in Refer- 
ence under Court Fees Act. s. 5(1) inasmuch 
as the question as regards the right to 
possessicn has not heen raised in appoal 
and could not be raised in the present case; 
and ‘the only question appealed against is 
as’ regards the value of improvements, 
Mr. Kuttikrishna Menon relies on the 
observation in the judgment we have just 
quoted that 


“on appeal, even where the only question raised i 
ay o va 4 . 8 
as to the value of the improvements, the appellant 
should not be called upon to pay any fee 
eae than that payable in a suit for possession of 


In support of his argument that he should 
not be called upon to pay court-fee on the 
value of improvements. It isclear that the 
observations of the learned Judges is only 
obiter and it was not necessary for them to 
have made that observation for the decision 
of the case before them. This observation 
was treated as an obiter dictum in Re 
Paidal Nayar (2) where the specific ques- 
tion now raised in the present appeal arose 
for decision. In that case the plaintiff filed 
a suit for redemption of a kanom. He 
obtained a decree for recovery of possession 
of property subject to the payment of the 


kanom amount and the value of improve-. 


ments. In appeal, there was no dis 

to the plaintiffs’ right to redeem, tae ie 
appealed against the value allowed for 
improvements—as in the present case. 
The question was, what was the proper 
court-fee payable cn the memorandum of 
appeal. It was held on an exhaustive 
consideration of the authorities that the 
Plaintiff should pay court fee in proportion 
to. the value of the relief he sought in 
appeal, and that the court-fee payable in 
the case before them must be determined 
in accordance with the value of improve- 
ments which the appellant sought to avoid. 
We accept the reasoning adopted by the 
learned Judges and have nothing to add 
to it. Théy have given sufficient reasons to 
show-why the appellant should pay court- 
fee on the value of improvements when 
that is the ° only questicn raised in the 


(2) AIR 1926 Mad. 995: 


¢ 


COMMISSIONER OF JNCOME TAX V. RAJENDRA NARAYAN 


a Commissioner of Income-taz, 
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appeal. The decision in Puthuma Umma 
v A. Mohideen (3) refers to Re Paidal 
Nayar (2) with approval and tréats the 
observation in Reference under Court Fees 
Act, 8.5 (1) as an obiter dictum. We agree. 
with the reasoning of the learned Judges in - 
Re Paidal Nayar (2) and hold that in a case 
where in appeal the only question involved 
relates to compensation for improvements 
and no question for possession is raised, the “ 
appellant should pay court-fee on the value ' 
of improvements. The decision of the lower 
Court is right and this second appeal is dis- 
missed with ccsts. a? 
We givethe appellant one month’s time 
from to-day to pay the proper court fee to the 
lower Court, ag we observe that the appel- - 
lant had filed a civil revision petiti: n tothis © 
Couri questioning the order of the lower | 
Court before the expiry of August 5, which 
was the ultimate time allowed to him by the 
lower Court to make the payment. If the 
court. fee is not paid in time, the appeal wil 
be rejected, | ` 
N.ss. Appeal dismissed. 
(3) A I R 1928 Mad, 929; 110 Ind. Oas. 752. 
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PATNA HIGH COURT 
Miscellaneous Judicial Case No. 16 
of 1937 
May 5, 1938 
Wort, Ac. O. J. AND DHAVLE, J. >> 
COMMISSIONER or INCOME TAX,- 
BIHAR ann ORISSA—PetiTIoner - 
VETSUS tnt 
RAJENDRA NARAYAN BHANJADEO . 
KANTIKA—Assgsspp—Opposits Party - - 

Income-taxz—Impartible Raj—Income in hands of 
holder, who is head of joint family—Mode of assess- 
ment. 

The income of the impartible raj in the hands | 
of the holder who is the head of joint Hindu family 
consisting of himself and his sons and others,.is . to 
be assessed on the footing that the income is the 
income of an individual and not of an undivided | 
family. Shiva Prasad Singh v. Emperor (1) and 
Madras v. Raja ‘of: 
Bobbli (2), followed, Kishen Kishore v. Commissioner 
of Income-taz (4), not followed, Commissioner of 


Income-tax, Bihar & Orissa v. Bisheswar Singh (3), | 


explained. l S 

Mr. S.M. Gupta, for the Commissioner of - 
Tocome-tax. 2 le 

SirManmatha Nath Mukharji and Mr. 
G. C. Das. for the Assessee. : 

Wort, Ag. C.J.—This is a case stated 
by the Commissicner of Income-tax in the 
form of three questions. THe third ques- 
tion only has been discussed before this 
Coust and with regard to the other two 
questions, they are not pressed. ‘The third 
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quegtion is : 

“In view of the facts that estate of the petitioner 
is an impartible raj acd the petitioner is govern- 
ed by thelaw of Mitakshara and is the head of a 
family consisting of himself and his son and others, 
whether the super tax inthis assessment should be 
aes as on a Hindu joint family or indi- 
vidua 


The Income-tax Authcrity bas assessed 
the income of the Rajah of Kanikaas an 
individual and asthe income of a joint 
Hindu family; the particulars of the income, 
itis not necessary to state. The facts 
are sufficiently indicated by the question 
itse'f. The only matter that strictly arices 
before us is whether circumstances exist 
which would necessitate our referring this 
matter to a Full Bench as there is a 
decision of this Court on the point against 
the assessee: I refer to the decision of 
Sir Dawson Miller, © J., and Foster, J., 
in Shiva Prasad Singh v. Emperor (1) in 
which it was decided that the income of 


the hclder of an impartible raj was to be. 


assessed as the income of an individul and 
not as the inccme of the joint Hindu 
family. “This decision has been approved 
of bythe learned Judges of the Madras 
High Court in Commissionor of Income-taz, 
Madras v. Rajah of Bobbili (2, in which 
reference was made also to the decision 
of this Court in Commissioner of Income- 
tax, Bihar & Orissa v. Bisheswar Singh (3) 
a case on which Sir Manmatha Nath 
Mukherji relies for bis contention that 
thé -earlier decision of this Court has in 
effect been overruled. The case to which 
I have just made reference was a case in 
which an allowance was made by the 
Maharajadhiraja to his younger brother 
of Rs. 48,000 per annum and the ques- 
tion arose whether the sum was received 
by. the younger brother as a member of 
the Hindu undivided family within the 
meaning of s. 14, sub-s. (1), Inccme Tax 


Act. It was decided that it was. 
Sir Owen Beasley pointed out in the 


Madras case to which I hive referred in 
making reference to this later decision of 
our Oourt that tke fact that the alow- 
ance was paid out of the joint family 
property was not contrcverted in that case; 
and, as stated in the leading judgment, 
the Ovurt had not to consider the nature 
of the income from the impartible estate 


(1) 4 Pat, 73; 82 Ind. Cas 653:A I R1924 Pat. 
679; 5P L. T 497, 

(2) I L R (1937),Mad. 797; 168 Ind Oas. 168; 4 IR 
1937 Mad. 515; (1937) 1 M LJ 707; 9 R M544;45 L 
W 573; (1937) M W N 841 45 B). : 

(3) 14 Pat. 785; 156 Ind. Cas. 116; A 1 R 
1935 Pat, 342; 16 PLT 351;,7. R P 885 (F B). 
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in the hands ofthe holder. It would be 
impossible to say that Agarwala, dJ., who 
delivered the leading judgment in Com- 
missioner of Income tax, Bihar & Orissa 
v. Bisheswar Singh (3: was considering the 
question of the nature of the income in 
the hands of the holderof the impartible 
estate. Had it been otherwise, it certainly 
wonld have had a direct bearing upon the 
decision in Vol. 4 of the Patna Series to 
which I have made reference, and which is, 
as Ihave already indicated, binding upon 
this Court. The necessity for reference to - 
a Full Bench does not arise, in my judg- 
ment, by reason of the fact that in a 
Divisional Oourt, decision of the Lahore 
High Court in Kishen Kishore v. Commis 
sioner of Income-tax (4) another view has 
been taken. The point is clearly conclud- 
ed by the decision of this Oourt, and 
I would, therefore, answer the third ques- 
tion submitted to this Court in the fol- - 
lowing manner: “The «income of the 
impartible raj in the hands of the holder 
is to be assessed on the footing that 
the income is the income of an individual 
and not of an undivided family”, The 
Crown is entitled to costs: hearing fee 
ten gold mohurs. 

Dhavle, J.—I agree. 

8. Answer accordingly, 

(4) 14 L 255; 141 Ind, Cas. 415; A I R 1933 Lah. 
284; 34 PLR 5€0 
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CALCUTTA HIGH COURT 
Application for Revision 
June 30, 1938 
PaANOKRIDGE, J. 
Haji MAHOMED DIN - APPLICANT 
versus 
E. H J. ALLEN—Opprosttg Party 

Presidency Small Cause Courts Act (XV of 1882), 
s. 38—Order to fall under a. 39, must be the order 
made in the sutt—Order made under O. XXI, vr. 2, 
Civil Procedure Code (Act V of 1908), whether one 
made in suit—Whether falls under s. 38 
e An order to fall within the scope of s. 3°, Presi- 
dency Small Cause Courte Act, must not only be 
made in the suit, but 16 must be the order made in | 
be an order 
which in some way or other disposes of the suit; for 
example, an order dismissing a suit for default, 
Unless it isthe order made ina suit in this sense, 
the Court has no power to deal with it under s, 38, 
It is clear that an order made in execution pro- 
ceedings, such as an order under XXI, r. 2, 
Civil Procedure Oode, cannot be the order made in 
the suit in this senso. A further argument for this 
view is to be found inthe opening words of the 
section. It ig quite reasonable that where a suit 
has not been contested there ehould be nothing in 
the nature of an appeal against the order disposing 


`- of it. But it, would be quite illogical to make the 
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right, to appeal against orders made in execution 


proceedings dependent upon whether the suit had. 


been, contested’ or uncontested. Hence an order made 
under O, XXI, r. 2, Oivil Procedure Code, does not 


falk within the scope of s. 38, and the decision ' of ` 


a Smali Cause Court on an application under s. 38, 
agginet this order is without jurisdiction, 


Mr. Sudhir Roy, for the Applicant. 


Messrs. Clough and A. K. Bhattacharjee, . 


for the Opposite Party. 


Order.—This is an application under 
5.115, Civil Procedure Ccde. 
heard Counsel on both sides, I indicated 
that the order which I thought should be 
made in the exercise of my discretion 
was cre dismissing the application without 
costs. 
willing: to consent to such an order, neither 
of: thèm offered any vigorous opposition 
to its: being. made, and strictly there is 
no: necessity for me to deliver. a -formal 
judgment. Inasmuch, however, as one of 
the points raised is of considerable import- 
aice with regard to the procedure observed 
in: the Court of Small Causes, I think it 
desirable to express my views upon it. 
The: plaintiff on. August 5, 1935, obtained 
a decree for rent amounting to Rs. 213-14 0, 
On. October 1, 1935, one Mohammed : Yusuf 
stocd surety for the amount due under 
the decree. On December 11, 1936, an. 
application was made by the surety for 
an’ order under O. XXI, r. 2, sub-r. (2) 


for recording adjustment of the decree. - 


This was tried on evidence and on Decem- 
ber 22, 1936, one of the learned Judges of 
the Small Cause Court came-to a finding 
that the plaintiff. had accepted a certain 
“sum in full satisfaction of the decree, and 
ordered that his finding should be recorded. 

Mr. Roy forthe plaintif has drawn my 
attention to the fact that the application 
“was made by tbe surety and not by the judg- 
mént-debtor. He'states that this is a pró- 
cedure. which the Code does not contemplate. 
That may very well be so, 
-scmewhat technical point was only raised. 
by. Mr, Roy in his reply, and I do not propose 
to ‘consider it further.. On January 2, 1937, 
the decree-holder applied under s. 38, 
Presidency’ Small Cause: Courts Act, 
section: with. which’ I: shall have to deal-in- 
greater detail hereafter, and a Bensh of two 
Judgés of the Smal] Cause Court on. March 
23;, 193 1, set: aside the order made on 
December: 22, 1936. The result of this was 
that the’. plaintiff became entitled: to 
execute his. decree in full.. On March 31, 
1937, the judgment-debtor in his turn 
made an‘ application. under s. 38, and on. 


March* 23," 1938; a Bench of ‘three Judges: 
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Although the” parties were not 


but this. 


ewhere the result 
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made an order setting aside the order - 


made by the two Judges on March 23, 1937, . 
‘thereby restoring the order of December 22,. 
1936. It does not clearly appear .whetker: 


the: first Full Bench order, that is -to say, 


the order of March 23, 1937, reversed. the | 


order of December 22, 1936, on grounds 
of fact or on grounds of law, and I will 
assume that the order is not open to 


critic'zm by reason thatit proceeded on: 


grounds of fact only, 
Mr. Roy has maintained that the second. 
order made under s, 38 was made with: 


out jurisdiction, because the Court’s power. 


to deal with the order of December ‘22; 
1936, under s. 38 was exhausted when 
the first Full Bench made thé order of 
March 23,1937. He submits as a general. 


proposition. that the Court has no power: 
under s 38 to desl more than once with. 


any order made in the suit. For this he 
relies “on Baldeodas Lohia v. Balmukand 
Brijmohan (1), . where Lort-Williams, J. 
held that where a Full Bench had granted 
an application for a new trial a 


subsequent Full Bench had no jurisdiction ` 


under s. 38:to make an order 
aside the previous order. 


setting. 
For the general.. 


principle, that statutes should be construed. 
in such; a manner as will secure | the. 


finality of legal decisions, Mr. Roy 


has 


referred to a case on which Lort-Williams, ` 


J. relied: Great Northern Railway Co v., 
Mossop (2). Lort Williams, J., however, dis: 
tingiushed the facts construed in Baldeodas 


- Lohia v. Balmukand Brij Mohan (1), from : 


the facts in Surrut Kumari Dasi v. Radha .. 


Mohan Roy (3), where Sale, J. decided. 


that the Small Cause Court had power 


under s. 33 to hear more ‘than ore appli- 


cation for a new trial in the same cause, 


Mr. Clough for the defendant has relied. 


on Bissessur Das v. Johann Smidt (4), where 


Woodroffe, J. distinguished cases in which. 


the result of an appplication under s. 38. 


is to reverse the previous order and cases 
is to affirm it. The 
learned Judge appears tę Have held that 
under s. 38 there is jurisdiction to entertain 
applications with regard to the former class. 
of cases but not with regard to the latter. 


- The facts of ihis case appear to me in. 


this respect to be more akin to the facts 
in Bissessur Dis y. Johann Smidt (4) and 
in. Surrut Kumari Dasi v. Radha Mohan 


(1) 57 0612; 128 Ind. Cas. 204; AI R 1930 - Cal: 


806: 34 O W N-413: . l 
(2) (1895) 170 B 130; 25 L J O P 22; 2 Jur.’ 
W R 116; 104 RR 626: 


r 


O 784. 
(4) 4 OL J--46; 100 W NA 
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Roy (3), than to those in Baldeodas 
Lohia v. Balmukand Brijmohan (1). 
However, I do not think it necessary to 
say anything with regard to the broad 
question, as [ hold on cther grounds that, 
both the Full Bench orders were made 
without jurisdiction, because the original 


order made on December 22, 1936, was not- 


one falling within the scope ofs. 38. It 
follows that the order of March 23, 1¢37, 
was also outside the scope of s. 38, and 
unless it was within that section, the second 
Full Bench had no jurisdiction to deal with 
iton March 23, 1938. Sections 37 and 38 
form part of Ohap. VI, Presidency Small 
Cause Courts Act, 1852, and that Chapter 
is headed ‘‘New Trials and Appeals.” The 
two sections were originally one, but I must 
construe them, if I can, as they stand and 
without regard to the language of the 
repealed section for which the present 
sections have been substituted. Section 37 
is as follows: 

“Save as otherwise provided by this chapter or 
by..any other enactment for the time being in 
force, every decree and order of the Small Oause 
Court in a suit shall be final and conclusive.” 


‘Therefore no order made in a suit by the 
Small Cause Ocurt can be questicned unless 
it falls within the succeeding section, s. 38. 
Further, I think itis plain that the Small 
Cause Court has no powerto vary or amend 
any crder that it may make, unless it 
derives such power from some statutory 
source, Section 38 runs thus: 

“Where-a suit has been contested, the Small 

. Cause Court may, on the application of either 
party made within eight days from the date of 
the- decree or order in the suit (not being a decres 
passed under s. 522, Oivil Procedure Code) order a 
new trial to be held or alter, set aside or reverse the 
decree or order, upon such terms as it thinks reason- 
able, and may, in the meantime, stay the proceedings.” 

I must empbasize the fact that to fall 
within the scope of s. 38 an order must not 
only be made in the suit, but it must be the 
order made in the suit; and I take this to 
mean that it must be an order which in 
some way or other disposes cf the suit, for 
example, an order dismissing a suit for 
default. Unless it is the order made iu a 
suit in this sense, the Court has no power 
in my opinion to deal with it under s. 38. 
It is clear that an order made in execution 
proceedings, such as an order under O. XXI, 
r. 2, cannot be the order made in the suit 
in’ this: sense. 

A further argument for this view-is to be 
found in the opening words of the section. 
It ‘is quite reasonable that where a suit has 
not been contested, there should be nothing 
in the nature of an’ appeal against the 
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order disposing of it. But it would be 
quite illogical to make the right to appeal 
against urders made in execution proceed- 
ingsdependent upon whether the suit bad 
been contested or uncontested. For example, 
if proceedings are taken under O. XXI, r. 50, 
toexecute a decree against someone who 
has not been served with the summong in 
the suit on the the ground that he is liable as 
parinerin respect of the decree, it ought 
not to affect his right of appeal, if any, 
that the suit has not been contested by the 
pérsons who have been-.served with the 
summons. Itis perhaps significant that in 
Kanji Vishram v, Jivraj Dayal (5) where 
a person whom it was sought to render liable 
under O. XXI, r. 50, desired to invoke s. 38 
in respect of an order making Limself liable, 
the argument. proceeded on the basis that 
the proceedings under O. XXI, r. 50, were 
‘the suit’ within tha meaning of s. 3c. Mr. 
Roy has not proceeded upon this ground, but 
has argued that the order of December 22, 
19:6, was an order made in the original 
suit, that is to say, the suit in which the 
decree for rent was paesed. 

The position, therefore, is this: The first 
Full Bench had no jurisdiction by their 
order of March 23, 1937, to vary the order 
made on December 22, 1936, because it 
was not the order made in the suit within 
the meaning of s. 38. The proper course 
for. the defendant, if he felt aggrieved, was 
to apply to this Court under s. 115 as soon 
as the firet Full Bench had made their 
order. Similarly the order of the first Full 
Bench was not the order made in the suit, 
and accordingly the second Full Beneh 
should have dismissed the application made 
to it as not falling within the secpe of s. i8. 
The result is that the defendant had had an 
order passed against him which the Court 
had no jurisdiction to make. On the other 
hand he has himself to blame for seeking 
his remedy in a Oourt which in its turn 
had no jurisdiction to deal with the matter. 
en these circumstances, in the exercise of 
my discretion [ think that the justice of 
the case will be as satisfactorily met as 
the circumstances allow if I dismiss the 
application without costs. 


8. Application dismissed. 
(5) 32 Bom. L R 1009; 128 Ind Oas. 17; A I R 1930 
Bom, 412; Ind. Rul. (1931) Bom. 1. 
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PATNA HIGH COURT 
Civil Appeal No. 256 of 1936 
January 5, 1938 
Wert AND VARMA, JJ, 
MAKHAN LAL GOVINDRAM— 
INSoLYeNnT—APPELLANT 


ve PSUS 
BHAGWAN SINGH MISTRI AND OTAERS, 
CREDITORS AND ANOTAER, REOBIVER— 
RESPONDENTS 

Provincial Insolvency Act {V of 1920), ss. 75, 50— 
“ Any such person in sub-s, (2) of s. 75, includes 
persons in aub-s. (l)— Certain debt declared to be 
proved by District Court—Debtor if has right of 
appeal to High Court—Arbitration—-Agreement that 
defendant to do certain work for plaintiff and price 
of work to be fixed by arbitration—Insolvency pro- 
ceedings against plaintiff —Notice by defendant to 
agree to arbitration ignored by platntif{/-—Whether 
he can in insolvency proceedings ask for arbitrator to 
fix price. 

The words “any such person” in sub-s. (2) of s. 75, 
Provincial Insolvency Act, include those persons in 
the first sub-section of the section. 

Right of appeal under s. 75, Provincial Insolvency 
Act, is not limited only to those persons who have 
locus standi under s. 50, because it would give the 
debtor aright of appeal if the matter came before 
a Court subordinate to the District Oourt, but 
would give him no right of appeal if the matter in 
the first instance came before the District Gourt. 
An appeal, therefore, by the debtor, liesto the High 
Qourt on an order of the District Court declaring 
a debt to have been proved. 

There was an agreement between the plaintiff and 
the defendant by which defendant was to do certain 
work for the plaintiff and the price ofthe work was 
to be fixed subsequently by arbitration. Insolvency 
proceedings were started against the plaintiff and 
the defendant then gave notice.to him to agree to 
arbitration for fixing the amount of the work, done 
but the notice was ignored : 

Held, thatthe plaintiff could not subsequently ask 
the amount for which the estatein insolvency was 
liable, to be determined by arbitration. 

CO. A. from an original order of the 
District Judge, Manbhum at Sambalpur, 


dated August 7, 1935. 
and N. N. Roy, 


Messrs. S. N. Bose 
for the Appellant, . 

Messrs. S. M. Gupta, P. B. Ganguli and 
S. P. Shrivastava, for the Respondents. 

Wort, J.—The question in this appeal 
is with regard to two debts which are 
stated to. have been proved in the insol- 
vency proceedings against the petitioner 
who is the appellant in this Court. The 
matter came before the learned Judge in 
the Court below on an application to 
expunge the two debts to which I have 
made reference. The first question which 
was. argued in the appeal was that the 
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debtor” in sub a. 2 of s. 50 refer only to the | 


previous sentence, that is to say, to the 
case of acomposition or scheme. A great 


deal of support is given to that argument | 


by reference to English authorities on this 
matter. 
Bankruptcy Act, have been enacted in 


s. 50, Provincial Insolvency Act. In England | 


The English rr. 24, 25 and 26, | 


the right of a creditor to apply to the | 
‘Court for the expunging of proof exists . 
only in the case where the trustee or the ` 
Receiver (to use the expression adopted in 


India} declines to interfere or in the cass 
of a composition or scheme. 
does not strictly arise, asthe District Judge, 
being in some doubt with regard to the 
merits of the application of the creditor, 
referred the matter to the Receiver who 
made a report recommending that one at 
least of the debts should be expunged from 
the schedule. The other section which we 


But the point | 


re 


have to construe for the purpose of the © 


e aa objection is s. 75, Insolvency 
et. 
the correct view totake of s. 50 (taking 
the section by ilself) is that the creditor 
has locus standi only in cases where the 
Receiver declines tointerfere in the matter 
or in the case of a compositionor scheme. . 

Now, it is contended that if that be the 
case, the right of appeal given under s. 75 
of the Act is l'mited to those persons 
who have locus standi under s. 50. Now, 


On the authorities it seems to me that ` 


bad 


whatever may be the correct view of s. 50,. - 
it seems to me that the argument to which . 


I have just made reference is an impossible 
one and for this reason. Clause 1 of s. 75 
of the Act givesthe debtor, auy creditor, the 
Receiver or any other person aggrieved a 
right of appeal from a Court subordinate to 
the District Court to the District Court. 
There can be no doubt in my opinion that 


the words “or any other person aggrieved . 


by a decision" are quite immaterial for the 


purposes of this argument, because the very — 


first expression in the section is “the 


edebtor” and therefore quite clearly the | 
debtor has aright of appeal from a Court | 


subordinate to the Distriét Court to the | 


District Court. Now, the sub-section with | 


which we are particularly concerned is | 


subes. (2) which provides: 


“Any such person aggrieved by any such decision 


or order of a District Court as is specified in Sch. I, 
come to or made otherwise than in appeal from an 
order made by a subordinate Court, may appeal to 


appeal was incompetent. Reliance was 
placed upon s. 50, Provincial Insolvency 
Act read t gether with s. 75. The conten- 
tion of the respondents on this point is that 
the words “upon the application of a 


the High Court.” ; = 

If we are to construe those words as | 
meaning that the debtor may appeal or the . 
creditor may appeal or the Receiver may ` 
appeal if he, is the person aggrieved (and... 
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thateis the contention which is put forward 
before us), then I think the argument 
would be sustainable that a person who 
was not a party tothe proceedings or had 
no locus standi under s. 50 could not 
appeal, But, as I have already stated, it 
is impossible to come to that conclusion, 
because it would give the debtor a right of 
appeal if the matter came beforea Court 
subordinate to the District Court, but 
would give him no right of appeal if the 
matter in the first instance came before 
the - District Court. I cannot imagine that 
the Legislature ever had such an intention, 
and I think the view that I take is sup- 
ported by the actual words of the sub- 
section “any such person”. I think they 
must be taken toinclude those persons in 
the first sub-section of s. 75. The next 
question is whether these two debts which 
aré the subject-matter of the order of the 
learned District Judge to be expunged 
or not, The learned Judge has declined to 
expunge either of them. The first is the 


debt of Gouri Sankar. This appears to have ` 


arisen under a building contract. Gonri 
Sankar was to put up a certain building, 
and -under the terms of the agreement 
exhibited in this case, the actual price of 
the work and material was to be fixed by 
arbitration, that is tosay, by an arbitrator 
appointed by agreement of both parties. 
The only contention that Mr. Bose can 
make with regard to this matter is not 
that the debt should be expunged asa whole 
but thatthe amount for which the estate in 
insolvency is liable should be determined 
by arbitration. I think a great deal could 
be said in support of that argument, had 
not certain circumstances existed in this 
case; and the circumstances to which I 
refer are these : that very soon after the 
insolvency proceedings were started, the 
creditor gave notice to the insolvent to 
agrea to an arbitrator fixing the amount 
under the eontract. This was ignored. Mr. 
Bose contends that the insolvent had ex- 
cuses for ignoring,this notice; butin my jud- 
ment, in the circumstances of the case, 


having regard tothe fact that the insol-- 


vency proceedings are going on, the insol- 
vent cannot now make the objection which 
he makes through Mr. Bose, his Advocate. 
Ordinarily speaking in a,contract of this 
kind, when one of the parties refuses to 
appoint an arbitrator under the arbitration 
clause, then the other parties are entitled 
to appoint a person and that person can 
proceed with the arbitration. But; in the 
circumstances of this case, as I say, the 
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position is somewhat different and in my 
judgment, having regard to the decision of 
the learned Judge, and having regard to 
the cireumstances, be (the insolvent) is not 
entitled to make that objection. 

One of the arguments addressed to us by 
Mr. B-se in this regard is that the learned 
Judge was wrong in stating that the insol- 
vent did not contend that the amount which 
was being charged and which was entered 
in the schedule as a debt was unfair. He 
has rightly pointed out that on no occasion 
had the insolvent opportunity to give 
evidence in the matter; but the argument, 
if I may say so, is fallacious because the 
learned Judge does not say that the insol- 
vent omitted to give evidence as to the 
unfairness of the amount claimed; the 
learned Judge stated that he did not take 
the trouble to contend that it was unfair. 
As I understand the order made in this 
respect, the learned Judge intended to 
mean that the insolvent was not in a posi» 
tion to contend that it was unfair. In al) 
the circumstances of the case, I think the 
appeal, so far as this matter is concerned, 
fails. As regards the debt of Bhagwan 
Mistri, the matter is entirely different. 
Bhagwan Mistri never purported to prove 
this debt ; one other creditornamed Rekh- 
raj came forward wiih an affidavit stating 
that the insolvent was truly indebted to 
the said Bhagwan Mistri of Jamshedpur in 
a sum of Rs. 500, that is to say, Rs. 400 
principal and Rs. 100 interest, and then 
proceeded tostate that this will appear from 
the account books. There is no statement 
in the affidavit as to whether the deponent 
had authority to swear this affidavit or 
prove the debt, and indeed the books of 
account which were filed show that they are 
not the books of account of Bhagwan Mistri 
but the booksof account of Rekhraj; and 
from the books of account itis shown that 
the debt is owed by Bhagwan to the de- 
ponent. It is true, there is the mention of 


ethe name of Bhagwan Singh, but neither 


in the books ncr in the affidavit is there 
any statement to the effect that the depo- 
nent advanced the sum of money to the 
insolvent on bebalf of Bhagwan Singh. Had 
they been the books of Bhagwan Singh 
himsef, there would have been some cor- 
roboration of the statement in the affidavit. 
But being what they are, there is no corro- 
boration whatever in the statement and as 
Thave already pointed out, there is nothing 
to indicate on what authority Rekhraj had 
to depose in this affidavit. [tis stated by 
the learned Advocate on behalf of the res. 
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pondents that the statement’ was made 
before the Judge that he was an agent for 
Bhagwan, but of that fact we can take no 
notice. In my opinion the proof contem- 
plated by s, 49is not present in this case 
and I think the insolvent in this appeal is 
entitled to have this debt expunged from 
the schedule. In the circumstances of the 
case the appeal succeeds in part. The 
appeal is dismissed with costs as against 
Gouri Sankar and allowed with costs as 
against Bhagwan Singh. 

: Varma, J.—I agree. 

A Appeal parily allowed. 
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Banker and customer — Native banker accepting 
deposits on current account on extensive scale—Money, 
whether payable on demand --Limitation Act (IX of 
1908), Sch. I, Art. 60 — Demand contemplated by 
Art. 60— Deposit with banker on current account— 
Insolvency of banker—Tender of proof of debt and 
claim in insolvency by creditor, whether demand— 
Annulment of adjudication and passing of order 
under s. 37 (1), Provincial Insolvency Act (V of 1920) 
— Payment of dividend by appointee — Limitation for 
suit for balance, whether starts from such date— 
Assets paid back to debtor — Deposit, if losses ita 
character as such. 

Where native bankers accept deposits on current 
account on a very extensive scale from their customers 
and conduct nearly every branch of ordinary banking 
business as itis understood in England, the relation- 
ship is notthat of mere lender and borrower but 
there is an implied agreement that the money is pay- 
able on demand. Íp. 440, col.-2.] 

Oase-law referred to.} 
here a banker with whom money is deposited on 
current account is adjudged insolvent, tender of 
proof of debt by creditor and claim made by him in 
insolvency, is not a demand within the meaning of 

Art. 60, Limitation Act. 


The demand contemplated by Art. 60 is clearly a - 


demand for the re-payment of the whole amount of 
the deposit due, and not a demand for partial pay- 
ment. 

Money was deposited with a banker on current 
account. The banker was adjudged insolvent and 
the creditor made a claim by a tender of proof of his 
debt. The adjudication was annulled and an order 
under s. 37 (1), Provincial Insolvency Act was passed. 
Payment of dividend was made to the creditor by the 
appointee. The creditor subsequently instituted a suit 
to recover the balance : 

Held, that the claim made by tender of proof of 
debt to share equally and proportionately in the 
assets was also annulled when the adjudication was 


annulled, except ia so far as any payments towards — 


that claim had been made. The effect of the annul- 
Ment,wae to remit the party whose. insolvency was 
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set aside, to his original situation, While the 6sjate 
was in the hands of the appointee who must be con- 
sidered as in a positionofa trustee, the time did not 

run against the creditor : 

Held, further that when the property of the late 
insolvent was handed back to the debtor, what was 
handed back to him, so faras regards the creditor's , 
claim, was his deposit, and that deposit had not lost 
its character as such. 

F. A. against the decree of the District 
ane Mandalay, dated December. 31, 
1 6. 

Dr. Ba Han, for the Appellant. : 

Mr. R. Clark, for the Respondent. 
Mosely, J.—The appellant, Daw Hnit, 
sued the respondent, O. T. A. R. A. Ana-. 
malaj Chettyar, a banker who carries on, 
or formerly carried on, banking business 
in Mandalay and Monywa, and perhaps 
also elsewhere for Rs. 7,000 (waiving 
Rs. 97), the balance on January |, 1932, of a 
deposit made on current account with him. 
The suit was filed in August 1936, demand 
having been made on August 17, 1936. 
The defence made was that the relationship | 


between the plaintiff and the defendant”. 


was that of lender and borrower, that 


demand for payment was nct necessary, — 


or that, if it was necessary, such demand ° 
must be deemed to have been made when 
the plaintiff presented her pass-book for. 
proof of her debt against the defendant in 
proceedings in insolvency, and that the 
claim is barred by limitation. Issues, 


were framed as to the relationship. 
between the plaintiff and the de- ` 
fondant in respect of the suit money, 


and whether the suit was barred by limi: ` 
tation. No evidence was recorded, and 
this suit was decided by conéent by a’ 
judgment in a similar case (Suit No. 23” 
of 1936). I note that that wasa_ suit for 
a deposit made at Mandalay, while this 
suit is based on a deposit made at Monywa. 
The’ respondent C. T. A. R. A. Anamalai 
Chettyar was adjudicated insolvent in June, 
1927, and Daw Unit filed a prcof of debt 
for ber claim, which was then Rs. 11,586, 
on September 23, 1927. The first dividend 
was paid on December 37, 1927 The 
adjudication was annulled on February 
11, 1930, for failure of the respondent 
Chettyar to apply for his discharge. 
After this the Official Receiver continued 
to act under an order of the Court passed 
under s. 37 (1); Provincial Insolvency 
Act. the property of the debtor having 
been vested in him, though the Court did 
not give any written directions to him. 


Section 37 (1) is as follows: 
“37 (1) Where an adjudication is annuiled, all- 
sales and -disposition of property and. payments duly. 


+ 


+ 


4 


~~ 


‘1939 


‘made, and all acts therefore done, by the Court or 
, receiver shall be valid, but, subject as aforesaid, 
“the property of the debtor 
’ insolvent shall vest in such person as the Court may 
‘appoint, or in default of any such appointment, 


who was adjudged 


shall revert to the debtor tothe extent of his right 


. or interest therein on such conditions (if any) as the 


Court may, by order in writing declare." 

The appointee continued to act in the 
“same way asif he had been Receiver, and 
distributed a second dividend on June 6, 
1930, and a third dividend on January 1, 
1932, which left Rs. 7,097 due to Daw 
Hnit. It had always been thought up to 
that time that the appointee had the 
power to distribute the estate to the 
creditors. It was, however, pointed out in 
a reference made in these very proceed» 
ings [Civil Reference No. 5 of 1936 Anna- 
malay Chettyar v. R K. Banerjee (1), by a 
Full Bench of this Court] that the appointee 
had no such powers, and that the pro- 
‘perty of the debtor was merely vested in 
him for the purpose of making the pro- 
perty available to the creditors if they 
wished to file regular suits for the satis- 
faction of their claims, or. the balance of 
their claims. 

This judgment was passed in March 1936, 
and the assets of the debtor were 
returned to him after that date. The 
present sult then was filed some little 
‘time after that. If the relationship between 
‘the parties was that of lender and 
‘borrower, the Article of Limitation appli 
cable is Art. 57, which gives a period (for 
money payable for money lent) of three 
; years from the date when the loan is made. 
The plaintiff's contenticn on the other 
pend was that Art. 60 applied which 
reads : l 


“60. For money deposited under an agreement 
that it shall be payable on demand, including 


_ money of a customer in the hands of his banker so 


: payable ;” 
the limitation is three years from the date 
when the demand is made. The learned 
District Judge when dismissing the plain- 
tiff's suit relied on the case in M. M. K. 
'K. Chetty v. Pabaniappa Chetty (2), a 
judgment passed in January 1920. I have no 
doubt that that- decision is no longer gocd 
‘law and must be dissented from. That 
wasa case of money originally deposited 
with a Ohettyar on thavanai account, 
remaining in the Chettyar’se hand after the 
expiry of the period of deposit. It was 
Money retained on current account, and it 
was held there “that the - Arlicle of Limita» 
(1) 163 Ind. Gas. 217; A I R 1936 Rang 284; 14 R 
254; 8 R Rang. 620 (F B). 
(2)10 L B-R 161; 57 Ind. Gas. 908; AIR 1920 
t 
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tion to be applied between customer anda 
banker wasArt. 57. In that case Sir Daniel 
Twomey, O, J., said (p. 1634, : 

“In the absence of any special agreement, such as 
an agreement for a fixed deposit, the relation 
between banker and customer who deposits 
money withhim is the ordinary relation of debtor 
and creditor and the money is re-payable ‘on demand’ 
in the legal sense, 3, e. it is payable at once without 
demand. Article 60 applies only in cases where an 
exprese demand is necessary to render the money 
repayable,” 

He also said : 

“Money on current deposit witha Chettyar banker 
is payable at oncs. No demand is necessary to render 
it payable.” | ; 

Robinson, J. in a concurring judgment 
said : 

“It igsettled law in England that the relation 
between a bankerand his customer who pays money 
into his bank is the ordinary relation of debtor and 
creditor, and does not import anything more thaw a 
mere loan” i fe 
quoting Foley v. Hill (3), a decision 
dating from a time when banking, even in 
England, was comparatively undeveloped. 
The learned District Jadge held that he 
was bound by this ruling, He said that 
there was nothing toshow that the money 
was deposited under an agreement that it 
was to be’ re-paid on demand, though the 


. Judgment elsewhere inconsistently proceeds 


‘on the lines that money deposited on 
current account is never a deposit within 
the meaning ‘of Art. 60. The District 
‘Judge also held that there was nothing ip 
the Limitation Act to prevent time run- 
ning from theexpiry of the insolvency 
proceedings, and that demand had been 
made when proof of the debt was tender- 
ed. The learned Advocate for the res- 
pondent has again repeated the case to 
us on the same lines. Dr. Ba Han, for 
the appellant,’ to whomI am indebted for 
a painstaking and lucid argument, Has 
quoted the case in N. Joachimson v. Swiss. 
Bank Corporation (4). The question there: 
‘was whether the customer of a ‘bank ‘can 
sue the banker for the balance standiiig 
“to the credit of his current account without 
making a previous demand on the -banker 
for payment, That was a concurrent decision 
of three Judges of the Court of ‘Appeal. 
‘Bankes, L. J. pointed out (p. 119f) that it 
could not be the ordinary relation of 
creditor and debtor, and that thare 
must be quite a {number of implied 
superadded obligations. Unless this were 
(3) (1844) 2H LO 28; 8L RR l4 


(4) (1921) 3 K B 110; 90 LJ K B 973; 25 I T 338; 28 
Com, Oas. 156; 65S J 431; 37 T L R 534. 


*Page of 10 L, B. R.—[ Ed | 
{Page of (1921) 3 K, B.—iEd.] 
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so, he said, the banker, like any ordinary 
debtor, must seek out his creditor and 
re-pay him his loan immediately. it be- 
- comes due—that is to say, directly after 
the custcmer has paid the money into his 
account—and the customer, like any ordi- 
nary creditor, can demand re-payment of 
the loan by his debtor at any time and 
any place. Atkin, L. J. said (p. 127*) 
‘that the terms of the contract between 
the bank and its customer to include the 


following provisions : 

“The bank undertakes to receive money and to 
collect bills for its customer's account. The pro- 
ceeds so received are not to be held in trust for the 
customer, but the bank borrows the proceeds and 
undertakes to re-pay them. The promise to re-pay is 
to re-pay at the branch of the bank where the 
account is kept, and during banking hours. It 
includes a promise tore-pay any part of the amount 
due against the written order of the customer 
addressed to the bank at the breach as su 
written orders may be outstanding in the ordinary 
course of business for two or three days, it is a 
term of the contract that the bank will not cease 
to do businss with the customer except upon a 
reasonable notice. Thecustomer on his part under- 
takes to exercisé reasonable care in executing his 
written orders so as not to mislead the bank or 
to facilitate forgery. I think it is necessarily a 
term of such contract that the bank is not liable 
to pay the customer the full amount of his balance 
until he demands payment from the bank at the 
branch at which the current account is kept. 
Whether he must demand it in writing it is not 
necessary now to determine. The result I have 
mentioned seems to follow from the ordinary relations 
of banker and customer,” 

He went on to say (pp. 129-130*): 

“The question appears to me to be in every case, 
did the parties in fact intend to make the demand 
a term of the contract? If they did, effect will be 
given to their contract, whether it be a direct 
promise to pay ora collateral promise, though in 
seeking to ascertain their intention the nature 
of the contract may be material. In the case of 
such a contract as this, if I have correctly stated 
the manifold terms of it, it appears to me that the 
‘parties must have intended that the money handed 
to the banker is only payable after a demand. The 
nature of the contract negatives the duty of the 
debtor to find out his creditor and pay him his 
debt. lf such a duty existed and were performed, 
the creditor might be ruined by reason of outstand- 
ing cheques being dishonoured. Moreover, payment 
can only be due, as it appears to me, at the branch 
where the account is kept, and where the precise 
liabilities are known. Andifthisis so, I apprehend 
that demand at the place where alone the money 
is payable must be necessary. 

It would appear then, that the English 
authority on which Robinson, J. based his 
judgment in M. M. K. K. Chetty v. 
Planiappa Chetty (2) has not been good law 
in England for the last 16 years. I do 
not apprehend that Twomey, C. J. intended 


to lay down a different rule for Indian 


“#*Pages of (1921, 3 K. B.— [Hd] 
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or Chettyar bankers, and his remarks about 
them appear to have been merely obiter in 
the sense that no distinction was intended 
to be drawn in that case between English 
and native banking. 

The present respondent carried on a cons 
siderable banking business in the ordinary 
way that such a business is carried on by 
Ohettyars in this country, and the plaintiff 
had a pass:book and drew on her account, 
it would appear, inthe usual way. It would, 
I apprehend, be impossible to hold that 
there was not an implied agreement in 
this, as in all such cases of deposits on 
current account with native bankers who 
do a large business, and may have branches 
at places other than their main place of 
business, that the money was to be payable 
on demand. Native banking business in 
India and Burma has long since developed on 
English lines, In Juggi Lal v. Kishan 
Lal (5), Art. 60 was applied to the ordinary 
deposit on current account witha native 
banker, overruling a previous decision to 
the contrary in Dharam Das v. Ganga 
Devi (6), where it had been held that the 
ordinary dealings between a native banker 
and his customers are in the nature of 
loan made by the latter to the former. 
In Gulab Rai Gujar Mal v. Sandhi (7), 
it was said that an agreement to pay on 
demand may be implied and should be 
assumed in the ordinary course of dealings 
between a native banker and his customer. 
In Kanti Chandra Mukerji v. Badri Das (8), 
a Bench decision, the same bape 

Ae 
have said, that the same assumption mist 
in Burma, where Ohettyar 
bankers accept deposits on current account 
on a very extensive scale from their 
customers and conduct nearly every branch 
of ordinary banking business as it is under- 
stood in England. As Atkins, L. J. said, 
the position would be impossible if a 
banker were to be liable to repay his 
customer without demand and thereby 
dishonouring any outstanding cheques of 
the customer; and, of course, in the ordinary 
way, no banker would ever want to re-pay 
without demand money lying in his hands 
at no interest or merely at nominal interest, 
unless he was winding up his business. 

It is impcssible, in my opinion, to hold 

(5) 37 A 292; 28 Ind, Cas, 949;A IR 1915 All. 78; 
13'A L J 402, j 
(6) 29 A773; A W N 1907, 263° 4 A L J 698, 


(7) 15 L 242; 151 Ind. Oas. 712; A I R 1934 Lah. 42; 
37 PL R 586; 7 RL 200. 


(8) 17 L481; 165 Ind, Ons. 699; A I R 1936 Lah. 718; 
38 P L R 1025; 9 R L 297, a 
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that, when the creditor, Daw Hnit, tendered ofthe debtor came into the hands of the 
‘proof of her debt and made her claim in appointee when the adjudication was 
insolvency, she was making ‘a demand,’ as annulled in February 1930, and that demand 
that term is used or understood inthe Limita- must be considered as having been made, 
_ + tion Act. In insolvency, for the right of at all events, on June 6, 1930, when the 
demand and remedy by suit, which the second dividend was paid (by the appointee). 
‘ereditor formerly had, is substituted the Ido not see how time could run against 
right to share equally and proportionately the creditor while the estate was in the 
‘ in the assets after proof of the debt. It is hands of the appointee, who must be con- 
` true that in one sense, any claim not met sideredas in the position of a trustee for 
in full is “a . demand”: see Wharton's the debtor. It appears to me that all 
~ Lexicon. However that may be, there is parties were acting under a mutual mistake 
no doubt that when the adjudicaticn was as to their position, but in any case it 
anuulled, the claim made by a tender of cannot be said here also that a claim by 
proof of debt to share equally and propor- the creditor for a partial re-payment out of 
tionately in the assets was annulled too, a proportionate share in the assets of the 
save in so far as any payments towards late insolvent was a demand for re payment 
that claim had been made. The effect of of a deposit in the sense contemplated by 
annulment is to remit the pariy whose Art. 0. It would be truer, perhaps, to say 
_ insolvency is set aside to his original situa- that the creditor made no further claim at 
ticn, Bailey v. Johnson (9), and whatever, all, but the appointee continued to distri- 
happened in the insolvency proceedings bute dividends. 
prior to annulment is considered as if it In any case, when the position was rea- 
“had not happened, subject to the validation lized after the judgment in Civil Reference 
of all sales and disposition of property and No. 5 of 1936 Annamalay Chettyar v. R.K. 
payments duly made, and all acts done by Banerjee (1), and the property of the late 
‘the Court or Receiver as provided for in insolvent was handed back to the debtor, 
“s. 37 (1), Provincial Insolvency Act, The it appears to me that what was handed 
_ section, of course, doesnot provide that all back to him, so far as regards Daw Hnit’s 
acts done by the creditors shall stand as claim, was Daw Hnit’s deposit. I do not 
done (as is argued by the respondent), but see how that deposit can be said to have 
the very contrary, Mr. Clark, for the res- lost its ch. racter as such, or how it can be 
pondent, quotes the case in Brandon v. considered as amere loan from the customer 
- McHenry (10), but that case merely goes to tothe late insolvent when it was lying in 
; Show that where a trustee in bankruptcy the hands of the appointee. Iam of opinion 
had rejected a proof of debt that was a thatthe plaint was in proper form, and that 
valid act unafiected by the annulment : demand proper was never made for return 
“ it stands on thé same footing as a partial ofthe deposit from the respondent until 
. payment made by way of dividend by the June 6, 1936, shortly after the money had 
trustee— or here Receiver—which is likewise reached his hands. I hold, therefore, that 
validated and does not affect the question Art.60 applies, and that the suit was in 
of the claim itself. Section 78 (2) itself time. The plaintiff's claim must be decreed. 
-provides that the period from the dateof There will be a decree accordingly for the 
order of adjudication to the date of the amount (Rs. 7,000) claimed, with costs on 
order of anpulment shall be excluded in that amount in both Courts. 
subsequent suits for recovery of a debt Dunkley, J.—I agree. 
proved under the Act. The demand con-* s. Appeal allowed. 
templated by Ast. 60 is clearly a demand 
for the re payment of the whole amount of 





-the deposit due, and not a demand for PATNA HIGH COURT 
- partial payment, or otherwise every demand Civil Appeal No. 10 of 1934 
for: partial payment made by a cheque November 20, 1937 
drawn for it would have to be considered as Wort AND Manouar LALL, Jd. 
“a demand for payment of the whole deposit Maharajadhiraja*Sin KAMESHWAR: 
which is absurd. SINGH BAHaDUR—P.LaIntirs— 
Alternatively it is argued that the money APPELLANT 
p . versus 
wig 7 Ex. 263; 4l L J Ex. ait; 20W R MOHAMMAD YASIN KHAN*Dereypant 
7h (1891) LQ B 538; 60 L J Q B 448; 39 WR —RasPoN DENT 
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defendant exclusive right to collect hides from area 
tn plaintiff's raj—Whether enforceable. 

` À contract purporting to be a license granted to 
the defendant allowing him to collect hides in one 
of the circles of the plaintiff's raj amounts to grant- 
ing monopoly to the defendant and is, therefore, un- 
_ enforceable under s. 23, Contract Act. K . 

Mackenzie v, Rameshwar Singh Bahadur (2), distin- 
guished. i 
_ 0. A. from an original decree of the Sub- 

J udge, Purnea, dated August 31, 1933. 

Sir Sultan Ahmed, Messrs.Murari Prasad, 
B, P. Sinha, R Misra, K. P. Upadhya and 
S. P. Srivastava, for the Appellant. 

Mr. Yasin Yunus, for the Respondent. 


Wort, J.—This is an appeal from the 
judgment of the Subordinate Judge aris- 
ing outof an action in which the plaintiff 
- claimed arrears of what I shall describe as 
license fees due, amounting to Rs. 8,806 4-0, 
“The plaintiff isthe appellant and the diffi- 
«culty that I find in the case is to discover 
‘exactly what the plaintiff's case is with 
‘regard to the terms of the contract he is 
‘alleged to have made with the defendant. 
iBroadly stated, it purportsto bea license 
‘granted to the defendant allowing him to 
‘collect hides in one of the circles of the 
;plaintifi’s raj. The learned Judge in the 
‘Court below has come to the conclusion on 
the facts against the plaintiff. He has also 
decided that the grant to the defendant 
was a monopoly and, therefore, urenforce- 
able. Sir Sultan Abmed, appearing on 
behalf of the plaintiff, contends that what 
in fact was granted tothe defendant was 
aright to goon to the parti land of the 
plaintiff for a period of three years accord- 
ing to.the terms of the grant, and there to 
purchase from the Chamars hides of dead 
animals which they brought there for the 
purpose of sale. I propose to say as little 
as possible about this case and I think it 
quite clear that had a case of that kind 
been made out (always assuming of course 
that the findings of fact were in favour of 
the plaintiff), the sums which are sought to 


be recovered in this case would be recover-e 


able. But in my judgment no such case, as 
alleged by Sir Sultan Ahmed, has been 
established by the plaintiff. For the years 
1336 to 1338 Faslis, two persons Mamat- 
ullah and Muhammad Mustafa had been 
granted license under a kabuliyat dated 
January 23, 1929, which is Ex. H in the 
case. It is not evidence as regards the 
terms entered into by the plaintiff with the 
defendant but it has been put forward as 
some evidence of the actual terms upon the 
footing of which the defendant is alleged 


to have been contracting. The license was - 
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granted by an auction which took plage on 
September 25, 1929, and continued until 
November 19, 1929. From the bid sheet it 
would appear that one of the bidders, 
Samatullah, was one of the licensees under 
the l'cense of 192¥. This is a fact of impor- 
tance tothe appellantand upon it the ap- 
Ultimately according to-the 
bid-sheet the license was.knocked down:to 
the defendant for thesum of Rs 2,815. [have 
already observed that itis the contention 
of Sir Sultan Ahmed, realizing the difficulty 
he has in the case, that it was a grant to the 
defendant to go on to the parti land of the 
plaintiff, but as I have already stated, I see 
no indication from the evidence of that term, 
excepling perhaps the evidence of one of 
the witnesses being Badri Ohamar who: in 
examination-in:chief makes this statement : 
“Before that (6. e. before license was granted to 
the defendant) we sold hides tothe defendant, “For 
that purpose we used to bring the dead animals ‘to 
Sik gatrmazrua land of the plaintif. and skin them 
ere. vt 


In this connection, whilst Lam referring 
to the evidence, I propose to refer to the 
evidence of Fateh Bahadur Singh, the prin» 
cipal witness for the plaintiff. In cross- 
examination he made this statement : 

“By settlement with the defendant he was’ the 
only person recognized by the plaintiff as entitled 
to collect hides of all dead animals within the area 
comprised in Bhawanipur circle. I cannot say if that 
right includes the right to take the hides even against 
the will and consent of persons to whom the dead 
animals belonged, nor do I know if any penalty wes 
ever inflicted upon any person who was not lessee 
for colleting hides...... The plaintiff had no 
animals of his ownin Bhawanipur circle. . On 
settlement ofthe Oharsa Mahal, we sent parwanas 
to the Patwaris and Srimans of different places for 
giving information to all thatthe lessee named in 
the parwanas was to collect hides,” 


I find it necessary to refer in some detail 
to the evidence of the plaintiff because 
from that alone can we get the terms of the 
agreement. We must look at the substance 
of the agreemsnt and in viewing the matter 
in that way, | have no hesitation in saying 
that the actual license, granted by the 
plaintiff to the defendant was the exclusive 
right to collect hides in the particular area 
of the raj. That statement in my jadg- 
ment, if correct, would be an end of the 
plaintiff's case. [t purports to grant a mọ- 
nopoly tothe defendant. I am not wedded» 
to the expression “monopoly” because it is 
trite to say that the grant tn the defendant’ 
was a grant to allow him to exercise a 
right which all His Majesty's subjects had 
a right to exercise, if they were so mindéd 
—I am using the terms of speech of Lord 
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Halsbury in Rossi v. Edinburgh Corporation 
(1) at p. 21*. The matter can be tested in this 
way.: -> Assuming that the defendant had 
entered into such a contract but igncred 
the terms of it and proceeded to purchase 
hides from the Ohamars—a right which I 
have already held he is entitled to exercise 
could the plaintiff have obtained an in- 
Junction against the -defendant for exer- 
cising that right? Sir Sultan Ahmed 
admits that an action of that kind would 
fail, and it was for that reason that it was 
contended that the right which was granted 
was a right to go onto the parti land of the 
plaintiff. Inmy judgiment there was noth- 
ing in the evidence which would entitle 
this Court to come to the conclusion that 
any. such right was granted. The mere 
fact that the defendant in the exercise of 
the license which was granted to him by 


the plaintiff might have found it necessary 


to go from time to time on to the part 
land, in my opinion, makes no difference 
whatever. It is the substance of the matter 
which has to be looked to, 

_ Now, there are a number of other con- 
siderations which, in my opinion, are fatal 
to this case. The license which was 
granied to Samatullah and Mustafa in 1929 
was, as I have indicated, a joint license 
granted to two persons. The point was 
“ raised by my learned brother during the 

course of the argument as to whether tke 
licensees under that license had surrender- 
ed theirright. Sir Sultan Ahmed relied 
upon the clause in the license to this effect: 

“Should we, at the end of a year, fail to pay rent 
in respect of the next year, the Maharsjadhiraj 
Bahadur and his authorized agent shall, as per temas 
of this kabultyat, be competent to make settlement 
with other mustajir without having any regard for 
(the non-expiry of) the term, etc.” 

Sir Sultan’s contention as I have said is 
that the surrender was unnecessary. That 
may very well have been so: but the case 
clearly made cut by the plaintiff in this 
matter is showh by tke evidence of Fateh 
Bahadur Singh, witness No. 1 on behalf 
of the plaintiff, to this effect : 

“When I took charge, the Charsa Mahal in suit 
was in possession of one Samatullah as a lessee of 
the plaintiff, Samatullah's settlement had not been 
sanctioned by the head office of the plaintiff and 
o Samatullah surrendered his right as lessee to me 
by filing a petition before me.” 

, The only importance of that matter, but 
it is a vital impor.ance in this case, is that 
the defendant pleaded that he refused to 
gò on with the matter although he had been 


(ly (1905) A C 21; 91 L T 668. 
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the highest bidder, because he found that 
the prior licensees were stillin possession. 
It ig fatal to the plaintiffs case for this 
reason that the case, which I have already 
pointed out was a case of surrender and 
the evidence relied upon by the plaintiff 
would prove at the most surrender of one 
person alone which is insufficient and 
indeed supports the defendant's contention. 
The reason given for the surrender, viz., 
the inability to pay the rent, in my judg- 
ment does not in any way affect the matter. 
Tue question whether this is license or 
lease in my judgment is clear. It is a 
license, and indeed, had if been a lease, 
such a contention would have been fatal 
to the plaintiff's case, because there was no 
documentin this case nor was any regis. 
tered. Quite apart from the decision of the 
learned Judge on questions of fact with 
regard to which he declined to believe the 
plaintiff's case, the case would have failed 
by reason of the fact that the plaintiff 
here had purported to grant for a con- 
sideration a right to the defendant which 
he had already and a right which, without a 
license, he was entitled to exercise. A 
contract of that kind in my judgment is 
unenforceable and for that reason alone I 
would hold that the decision of the learned 
Judge in the Oourt below is right. The 
appeal fails and must be dismissed with 
costs. ` 
Manohar Lall, J.—I agree. I only wish 
to add that the evidence in the case justi- 
ties the finding of the learned Subordinate 
Judge that : 

“onder the settlement the lessee is entitled as the 
only person to collect hides from all mauzasz com- 
prised within the Bhawanipur circle and that the 


chamars aud owners of dead animals are bound to 
sell hides to the lessees and none else." 


This finding, which has not been assailed 
before us, distinguishes the present case 
from the cisein K.L Mackenzie v. Ramesh- 
war Singh Bahadur (2). The terms of the 
lease in that case are not quoted in the 
pudgment, but it appears from the judgment 
that the learned Judges who decided that 
case came to the conclusion that the kabu- 
liyatin tbat case could not be construed 
as granting a monopoly in favour of the 
deiendant of that case. In the present case 
the oral evidence, which has been accepted, 
makes it clear that there was an attempt 
by the plaintiff to create a monopoly in 
favour of the defendant. It follows that if 
the plaintiff had been successful in estab- 
lishing that the defendant was let into 


(2) 1 Pat. L J 37; 34 Ind. Oas, 754; A IR 1916 
Pat. 304. 
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possession on the basis of the contract, 
which is the basis of the present action, 
the contract would have been unenforceable 
by reason of s. 23, Contract Act. 

B. Arpeal dismissed. 


niet ~ 


oo NAGPUR HIGH COURT 
Civil Revision Application No. 745 of 1937 
April 7, 1938 
Niyoelt, J. 
Tre DISTRICT COUNCIL, SEONI 
AND ANOTREB— APPLICANTS 


versus 
NANBARIYARAM SHARMA — 
Ovposite PARTY 

C. P. Lecal Self-Government Act (IV of 1£20), 5. 73 
(2)—-Services of employee of District Council dis- 
pensed with, by order of Chairman—Onapzeal Chair- 
man's order set aside by Deputy Commissioner— 
Appeal, to Commissioner dismissed — Minister in 
revision restoring order of Chairman—Suit by employee 
for damages for wrongful dismissal—Carse of action, 
when artses—Limitation when begins to run. 

When an aggrieved party obtains relief at one time 
but as a result of scme pryceeding, he is deprived of 
it and he is relegated to his original position, a new 
cause cf action ehould be deemed to accrue in his 
favour. This is a rule of construction and nota rule 
of law.’ Rance Surno Mozee v. Shooshee Meokhee 
Burmonia (1), Baijnath Sahai v, Ramgut Singh (3), and 
Chandra Mani Saha v. Sreemati Anarjan Bibi (), ap- 
plied. Muthu Korakkat Chetty v. Madar Ammal (11), 
Muthuveerappa Chetiy v. Adaikappa Chetty (13) and 
Kartar Singh v. Bhagat Singh (14), relied on. [p 
436, col. 2.] 

| Case-law reviewed | 

_In pursuance of a resolution the Chairman of a 
District Council issued an order to an employee of 
the Council informing him that his services were 
dispensed with. The employee appealed to the Deputy 
Qommissioner who set aside the Ohairman's order. 
The Deputy Commissioner's order was upheld by 
. ‘the Commissioner. The District Council thereon 
moved the Local Government for revision of Com- 
missioner'g order and the Minister for Local 
- Self-Government 1eversed the Commissioner's order 
and restored that of the Ohsirman, District Coun- 
cil, The-employee filed a suit challenging the 
| legality of the order of the Chairman as well as that 
of the Minister and prayed for damages for wrongful 
removal from service : 

Held, that the period of limitation, viz., six months 
prescribed by s. 73 (2) of the O. P. Local Self-Govern- 
ment Act must be computed from the date of the 
` Minister's order as the cause of action for the suit 
arose on the day on which the Minister passed his 
order which had the effect of making the Chairman's 
order final and efiective. [p. 434, col. 2.] 


O. R. App. of an order of the 
‘Court of the Sub-Judge, Second Olass, Seoni, 
dated September 3, 1937, in O. 8, No. 95 A 
ee 
r. G. k. Pradhan, for the Applicant. 
Mr. M.Samiullakhan, for tie Opposite 
Party. ae 
. Order.—This is an application for 
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revision ofan interlocutory order p&ssed 
on September 3, 1937, by the Subordinate 
Judge, Second Olass, Seoni, in Oivil Suit 
No. 25 A of 1937. 

Upon this application arises a question 
of limitation. e 

The non-applicant (plaintiff) was employ- 
ed asa sub-overseer in the service of the 
District Council, Seoni. By a resolution 
passed ata special meeting of the District 
Councilon May 20, 1934, it decided to 
abolish one of two posts of sub overseers. 
In pursuence of this resolution the 
Chairman of the Council issued on May 
22, 193 an order to the non-applicant 
informing him that hbis services were 
dispensed with, with effect from June 
25,1934. The non-applicant appealed to 
the Deputy Commissioner who set aside 
the Chairman's order. The Deputy 
Commissioner’s order was upheld by the 
Commissioner on August 21, 1935 The 
District Council the:eon moved the: Local 
Goveinment for revisicn of Commissioner's 
Oider andthe Hon'ble the Minister for 


Local Self-Government reversed tLe 
Cummissione:’s order and restored that 
of the Chairman, District Council. This 


order which was passed on Maich 3, 1936, 
was communicated tothe non-applicant on 
March 7, 1936. The non-applicant filed the 
suit out of which this revision application 
arises.on July t, 1930. In that suit he challen- 
ges the legality of the order of the Chairman 
as well as that of the Hon’ble- the 
Minister for Local Self-Government and 


prays fordamages for wrongful removal 
from service. 
He specifically avers that the cause of 


action for hissuit arose on March 7, 1936, 
on which day. the Hon'ble the Minister's 
order was communicated to him. 

The lower Court repelled tne contention 
raised bythe District Council that the suit 
was barred by time. This revision 
petition is directed against that order. 


On behalf of the e applicants it is 
vigorously argued that the period of 
limitation, viz, six. months, prescribed 
by s. 73 (2) -ofthe ©. P. Local Self- 
Goverrment Act must be computed from 
the date of the Chairman's order and 
not from thes date of the Hon'ble the 
Minister's order. It is said that there 
can be bul one cause of action and that 
it could be no other than the Chairman's 
crder which entitled the non-applicant 
to prefer an appeal, and further that 
When conce time began to lun RQ 
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subsequent disability or inability to sue 
would stop it. 

The question is not free from difficulty. 
The principle applicable to such a case 
as the present has to be deduced from a 
Series of decisions of the Privy Oouncil 
They are Ranee Surno Moyee v. Shooshee 
Mokhee Burmonia (1), Bassu Koer v. Dhum 
Singh (2), Baijnath Sahai v. Rumgut Singh 
(3), Rangayya Appa Rao v. Bobba Srira- 
mulu (4), Amma Bibi v. Udit Narayan 
Misra (5), Nrityamoni Dassi v, Lakhan 
Chandra Sen (6), Soni Ram v. Kanhaiya 
Lal (7), Mani Singh v. Nawab Bahadur 
of Murshidabad (8) and Chandra Mani 
Saha v. Sreemati Anarjan Bibi (9). These 
cases as pointed out in Srimatt Sarat 
Kamini Dasi v. Nagendra Nath Pal (10) 
and Muthu Korakkai Chetty v. Madar 
Ammal (11), may be divided into two 
groups : (l) thosein which the starting 
point of limitation fixed by the statute 
have been held tohave arisen at a subse- 
quent date, that is, those which lay down 
that afresh cause of action may arise 
under some circumstances, (2) those in 
which the operation of the statute was held 
to have suspended after it had begun 
torun. Before dealing with those cases 
I may briefly advert to the material 
circumstances of the present case. 

The Chairman of the District Council 
served a notice on the non applicant 
on May 22,1934. That gave him a two- 


(1) 12M I A 244; 2 Bong. LR 10; 11 W R5;2 Suth. 
173; 2 Sar, 424 (P 0), : i 

(2) 11 A 47; 15I A 211; 5 Sar. 260\P C), 

(3) 23 O 775; 231A 45; 7 Sar.1 (PU). 

(4) 27 M1483; l4 M L Ji; 381 I A17; 8 Sar.617; 6 
Bom. L R 241;8 0 W N 162 (PO). 

(5) 31 A 68; 1 Ind. Oae. 890; 36 I A 44:90 LJ 
p li Bom. L R 525; 19M L J 295; 6 MLT 89 


jA , 
(6) 43 C 660; 33 Ind. Cas. 452; A 1R 1916 PC 96; 
OC WN 522; 30 M L J 529; (1916) 1 M W N 332; 
a 18 Bom” L R 4ls; 24 OLdU1,20M LT 
{ . j 
(7) 35 A 227; 19 Ind. Oas. 291; 401A 74; 13 M 
T 437; 170W N 605; HA L J 389, (1913) M 
mo” OL J 488; 15 Bom. L R489; 25 MLd 
O 694; £0 Ind. Cas. 202; AIR 1918P C180; 
0; 36 ML J 210;17 ALJ 202; 23 U W N 531; 
35; zd M L T 341; 21 Bom. LR 611; LU PL 
(1919) M W N 318 ©). 
L J 79; 150 Ind. Oas. 1]; A I R 1934 PO 
45; 61 I A 248; 6 R PO 157; 33 OW N 901; 
“65; 36 Bom. L R 717; 590 LJ $47; (1634) 
76 ; (1934, AL J 618; 110 W N 1213; 36 
R :89 (P O). 
WN a 89 Ind. Cas. 1000; A I R 1926 
; 155. 


49 M 185; <4 Ind, Cas, 66; A 1 R 1920 Mad. 1; 38 
J 1; 26 M L T 45y; 11 L W 467; (120) MW 
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fold right, (a) to prefer an appeal to the 
Deputy Commissioner under the rules 
framed by the Local Government, or (b) 
to file a suit under s. 73 of theO. P. Local 
Self-Government Act. I may in passing 
observe that doubts and disputes as to 
the question of limitation as have arisen 
in this case can well be set at rest ifa 
section on the lines of s.192 (2) of the 
Berar Land Revenue Codeis inserted in 
the Local Self-Government Act. The nop- 
applicant very naturally sought the 
cheaper, quicker and less eumbrous 
remedy of appealing to the Deputy 
Commissioner. He succeeded there and 
also in the Court of the Commissioner. 
The Chairman’s order having been get 
aside, the nona applicant obtained the 
desired relief and his cause of action was 
extinguished. It was only when the 
Ohairman's order was restored by the 
Hon'ble the Minister that his grievance 
was revived. That raises & series of 
questions: (a) Qan it be said that the 
limitation for his suit remained suspended. 
during the time that he was pursuing 
his remedy departmentally ? (b) Is the 
Chairman’s order his only cause of 
action? (e) Does the Hon'ble the Minister's 
order revive the defunct cause of action 
or create a new one. 

Answers to these questions have to be 
sought for in the several decisions of. 
the Privy Oouncil cited already. In 
Ranee Surno Moyee v. Shooshee Mokhee 
Burmonia (1), a sale under the patni 
regulation was set aside and the patnidars 
were restored to possession. The zamindar 
sued the patnidars to recover arrears 
of rent which had accrued before and. 
during the time they were out of possession. 
Their Lordships overruled the défendants' 
contention onthe point of limitation on. 
the view thatthe arrears of rent must 
be taken to have become due in the year, 
in which the patnidars were restored to. 
possession. In Bassu Koer v. Dhum Singh. 
(2), a debtor agreed t? convey. pro- 
perty in partial satisfaction of his debt 
but dispute arose asto the terms of the. 
conveyance which, in consequence of. a. 
litigation, fell through. On the suit by the. 
creditor to recover his debt, it was held 
thatthe decree of the Court brought about 
a new state of things andimposed anew: 
obligation on the debtor to pay his debt, 
In Baijnath Sahat v. Ramgut Singh (8) 
the Board of Revenue discharged an 
order of the Commissioner, dated J anuary 
25, 1884, whereby a sale had been confirmed; . 
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but afterwards on August 21, 1586, 
discharged its own order and restored that 
of the Commissioner. It was held that the 
confirmation of the sale dated only from 
August 2], 1586, and not from January 
25, 1884. Lord Davey who delivered the 
judgment of the Board observed that there 
was no final, conclusive or definitive order 
confirming the sale until the final judg- 
ment of.the Board of Revenue. In Rangayya 
Appa Rao v, Bobba Sriramulu (4) the 
limitation was held to begin not from the 
end of the Fasli year but from the time 
when, in appropriate proceedings, the rent 
came to be ascertained and finally fixed. 
Ouse in Amma Bibi v Udit Narayan Misra 
(5) is similar to Bassu Koer v. Dhum 
Singh (2). 

: In Nrityamont Dassi v. Lakhan Chandra 
Sen (6) it was observed, while confirming 
the High Court’s decision, that the limita- 
tion would remain in suspense while the 
plaintiffs were bona fide litigating for 
their rights in the Ccurts of Justice. Their 
Lordships do not refer to s. 14 of the 
Limitation Act which did not expressly 
apply. The observations made there can- 
not, as pointed out by Abdul Rahim, O. O. J. 
in Muthu Korakkai Chetty v. Madar Ammal 
(ll) be regarded as laying down any 
rule of exclusion of time in addition to 
those specifically provided for in tke 
Limitation Act. That their Lordships did 
not intend to introduce a new rule of 
exclusion founded on considerations of 
equity is clear from the view their Lordships 
took in Soni Ram v. Kanhaiya Lal (7), 
Juscurn Boid v. Pirthichand Lal (12) and 
Mani Singh v. Nawab of Murshidabad (8). 
In Chandra Mani Saha v. Sreemati Anarjan 
Bibi it (9), was held that for purpose of 


_» Art. 180 the time begins to run not from the 


formal order confirming the sale but 
when it becomes effective and final after 
the proceedings for setting aside the sale 
terminate. Except in Nrityamont Dassi 
y Lakhan Chandra Sen (6), 
have their Lordships of the Privy Oouncil 
adumbrated any principle to justify 
suspension of limitation that may conflict 
with the clear terms of. s. 9 .of the 
Limitation Act. On examination of 
authorities I think the rule of the decision 
in Ranee Surno Moyee v. Shooshee Mookhee 
Burmonia (l), Baijnath Sahai v. Ramgut 
Singh (3) and Chandra Mani Saha v. 


| (12) 46,0 670; 50 Ind. Cas. 444; AIR 1918 P O 151; 

TA 5917 ALJ 514; 36 M L J 557; 23 0 W N 721: 
‘Bom. L R 632; (1919) M WN 258:300 L J 71; 26 
LE 131 (PO). 
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Sreemati Anarjan Bibi (9), should" be 
applied inthis case. That rule appears 
to be that when an aggrieved party 
obtains relief at one time butas a result 
of some proceeding he is deprived of | it 
and he is relegated to his original position; 
a new cause of action should be deemed 
to accrue in his favour.: TLis is a rule 
of construction and not a rule of law. 
It was applied in Muthu Korakkat Chetty 
v. Madar Ammal (11), Muthuveerappa Chetty 
v. Adaikappa Chetty (13) and Kartar Singh 
v. Bhagat Singh (14). 

On behalf ot the applicants much stress 
jis laid on Soni Ram v. Kanhaiya Lal 
(7) and Hukam Chand v. Shahab Dih 
(15), but they lend no assistance in the 
present case, It was held there that the 
mere fusion of the interests of the mort- 
gagee and mortgagor did not have the 
effect of suspending limitation. ; 

The foregoing discussion leads me to the 
conclusion that the cause of action for 
the suit arose on the day on which the 
Hon'ble the Minister passed his order which 
had the -effect of making the Chairmain’s 
order final and effective. I, therefore, 
agree with the lower Court that the 
suit was within time. 

The application is dismissed with costs. 
Counsel's fees Rs. 29. 


Application dismissed. 


8. 
as) 43 M 845; 59 Ind. Cas, 472; A I R 1920 Mad. 663; 
39 M L J 312; 12 L W 240; (920)M W N 505. . 
(14) 2 L 320; 64 Ind, Cas. 455; A IR 1921 Lah. 71; 
14 P LR 1921; 4U PLR (L) 25, 
(15) 4 L 90; 71 Ind. Cas, 495; A I R 1924 Lah. 40. 
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Second Civil Appeal No. 216 of 1936 
December $, 1938 
YORKE, J. 

RAM BHAROSEY—-P LAINTIFF 

~ APPELLANT l 
i LeTsus 
Musammat SHEO DEL AND oT uERS— 
_ Dergnpants—RegsPponDENTs 
Restitution of conjugal rights—Suit for, by hus- 
band—Right of . husband under Hindu Law to 
punish wife—Physical violence by husband against 
wife—Husband charging wife. with theft and im- 
morality—~W hether constitute matrimonial ‘offences 
such as can be raised as defence to suit—Applicas 
tion by wife under s. 488, Criminal Procedure Code 
(Act V of 1898), for order for maintenance—Hus- 
band in defence accusing ut'e of, immorality—Order 
passed—Subsequent suit for restitution of conjugal 
rights by husband—Sutt held, not bona fide—Husband 
and wife, . og ees, eats 
The fact that the husband chastised the wife only 
three times in #0 years cannot be defended on “the 
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basig of Hindu Law in regard to the rights of 
husbands to punish their wives. [p. 439, cols. 1 & 2.] 

The conduct of the husband in making charges 
of theft and immorality against his wife certainly 
constitutes a matrimonial offence of a very objec- 
tionable kind such ascan be raised as a defence 
to a suit for conjugal rights particularly when there 
are also acts of physical violence. [p. 441, col. 1.] 

jCase-law referred to.] 

A man who in defence to an application by his 
wife under s, 44%, Oriminal Procedure (ode, for an 
order for maintenance, accuses his wife of immora- 
lity disentitling he: to an order for maintenance, 
can hardly expect to be believed when in thesame 
breath he says that he is willing to take her back, 
nor can heat a later date expect that a Court will 
regard his suit for restitution of conjugal rights as 
a bona fide suit. [p. 441, cols.1 & 2.] 

Plaintif brought a suit against his wife for res- 
titution of conjugal rights. The plaintiff was guilty 
of physical violence on some occasions and the 
marital relations were broken off more than two 
years prior to suit. Shortly before the suit the 
wife had obtained against the plaintiff an order for 
maintenance under s. 488, Criminal Procedure Oode. 
In defending tbis application, the plaintiff had 
accused hie wife of theft and immorality but this 
was also accompanied by an offer to take her back. 
The plaintiff stated in his evidence that he was 
anxious to live with his wife despite her immorality 
and despite the injury to the family honour caused 
thereby : 

Held, that in the circumstances the suit was -not 
a bona fide one and if, therefore, a decree was given 
against the wife, and the wife in obedience to that 
decree went back to the husband,.there would be 
serious danger to her health and safety by reason of 
her so doing. Thesuit, therefore, must be dismissed. 
Babu Ram 
Saw Pe v. Ma Dav Sein Pyu (13), referred to. [p. 
441, col, 2.) l 

S.C. A. against the order of the District 
Judge, Unao, dated March 19, 1936, uphold- 
ing the decree of the Munsif, Safipur, st 
Unao, dated December 12, 1935. 

Mr. K. P. Misra, for the Appellant. 


Mr. L. 8S. Misra, for the Respondents. 


Judgment.—This is a second appeal by 
one Ram Bharose Brahman plaintiff, whose 
suit for restitution of conjugal rights against 
his wife, Musammat Sheo Dei, was dis- 
missed by the Munsif of Safipur at Unao, 
whose decision, was maintained in appeal by 
the learned District Judge of Unao. 

The parties to this suit were married as 
far back as 19)5,when the plaintiff was a 
member cf a Hindu joint family. Separa- 
tion took placein that family in 1920 after 
which the plaintiff-appellant and the 
respondent lived separately from the rest 
of the family. It appears that troubles 
began between husband and wife from 
about the year 1929. In that year the 
appellant filed a report at the Police Station 
alleging that hts father Sheo Narain had 
kidnapped his wife and that his wife, 
Musammat Skeo Dei, had committed theft 
of his property. This report was followed 
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up in 1930 by a complaint against the wife 
under s3. 323, 392 and 3°4o0f the Iadian 
Penal Code In 1932 a second report of 
theft was made against Musammat Sheo 
Dei by the plaintiff-appellant and in 1933 
it is said that a third report was made against 
Musammat Sheo Dei and other persons. It 
is alleged that on several occasions 
previously the plaintiff-appellant had beaten 
his wife and that on this occasion in 
1933 he beat her and turned her out of 
his house. Early in 1935 Musammat Sheo 
Dei filed an application under s. 488 of the 
Ocde of Criminal Procedure and obtained 
on April 18, 1935, an order fer payment of 
Rs. 6 monthly as maintenance. The 
defence which was put forward by the 
present appellant in the Magistrate's 
Oourt was that Musammat Sheo Dei was 
immoral but this was also accompanied by 
an offer totuke her back. That offer wag 
regarded by the Oriminal Court as not 
having been made bona fide but merely as 
a reply to tie claim for maintenance. 
Finally, in July 1935, the plaintiff appellant 
instituted the present suit on the allega- 
tion that Musammat Sheo Dei had gone to 
her own home in 1933 and had since then 
refused to return. Hence he claimed 
restitution of conjugal rights. 

The defence put forward by Musammat 
Sheo Dei was that she had been treated 
cruelly and had been falsely accused of theft 
and immorality. 

The learned Munsif framed a single 
issue— 

“Ig the plaintiff not entitled to a decree for 
restitution of conjugal rights for reasons alleged in 
para, 8 of the defendants’ written statement ?” 

Ina careful judgment he came to the 
conclusion first ot all that the only reliable 
witness of the defendants was. counter- 


balanced by that of the equally reliable .. 


witness of the other. He then went on to 
e:nsider the evidence of the defendant 
herself and the plaintiff and he concluded 
py saying: 

“Now if we read the statements of the defendant 
No. l and the plaintiff together, I think there is 
hardly left any room for doubt about the alleged 
cruel treatment of the plaintiff towards his wife the 
defendant No. ie f 

Thisis clearly a finding of fact that the 
plaintift-appellant was guilty of cruel 
treatment towards his wife in this way that 
as mentioned by the respondent he had 
beaten the defendant on two or three 
occasions. The learned Munsif went on in 
the very next sentence of his judgment to 
say : 

“Even if the story of the plaintiff beating ane 
ant No. 1 asnarrated by the lattér be supposed for 
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a'moment to be untrue, I think it has been 
abundantly proved that the plaintiff has been 
guilty of legal cruelty towards the defendant 
No. 1.” 


The wording of this sentence itself 
clearly indicates that the Munsif was 
himself convinced of the truth of the charges 
of physical ill-treatment and he was cnly 
proceeding on the argumentative hypothesis 
that this was to be regarded as unproved. 
He then proceeded to come to the conclu- 
sion: that the plaintiff appellant by accusing 
his wife of theft and adultery and immoral 
living was guilty of legal cruelty. Finally, 
he remarked that the suit had clearly been 
filed simply with a view to get rid of the 
maintenance decree and was, therefore, not 
a bona fide suit at all and he dismissed it 
accordingly. 

When the case came in appeal before the 
learned District Judge of Unao, he seems to 
have thought that the trial Court had not 
relied on the oral evidence for the defend- 
ant in regard to physical cruelty and he 
proceeded to examine the evidence and 
held: that the defendants had proved 
physical cruelty on the part of the plaintiff. 
This is a finding of fact which cannot be 
assailed in second appeal assuch. He also 
went on to hold that the plaintiff had been 
guilty of legal cruelty, and that in these 
circumstances, the plaintiff appellant was 
disentitled from obtaining the relief of 
restitution of conjugal rights. 

Learned Oounsel has argued in the first 
place that the case reported in Magqboolan 
v. Ramzan, 40. W, N. 247 (1) relied upon 
by the two lower Oourts is not applicable 
to the present case because the parties to 
that‘ suit were Muhammadans. I would not 
be: prepared to accept that contention 
entirely. What was said in Magboolan v. 
Ramzan, 4 O. W. N. 247 (1) was doubtless 
in connection with a case between Muham- 
madane but the manner in which the 
principles were applied is stated at 


the top of p. 250* where the learned Judges, 


remarked : 

“It seems tous that the principles of justice, 
equity and good conscience not inconsistent with any 
positive rule of Muhammadan Law may well. be 
applied in determining the ground on which a claim 
for restitution of conjugal rights may be refused by 
the Courts of Justice”. 

The learned Judges went on to refer to 
sub-s. (g) of s. 3 of the Oudh Laws Act and 
tosay: Asobserved by their Lordships of 
the Judicial Committee in the case quoted 


Gj FOW N 247; 101 Ind, Cas. 261; AIR 1927 
Oudh 154. 


*Page of 4 0. W. N.—|#d.] 
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above Moonshee Buzloor Ruheem* v- 
Shumsoonnissa Begam, 11 M. I. A. 551 (2) an 
Indian Court might well admit defences 
founded on the violaticn of marital right”. 
They went on to quote an observation of 
Lord Herschell, L. ©. in the case of 
Mackenzie v. Mackenzie, (1895) L. R. A, O. 
384 (3) where he said : 


“It is certain that a spouse may, without having 
committed an offence which would justify a decres 
of separation, have so acted as to deserve the 
reprobation of all right-minded members of the 
community, Take the case of a husband who has 
heaped insults upon his wife but has just stopped 
short of that which the law regardsas saevitia or 
cruelty ; can he when his own misconduct has led his 
wife to separate herself from him, come into Court,’ 
and avowing his misdeeds, insist that it is bound 
to grant him a decree of adherence ?....... ... 

Might not the Oourt refuse its aid to one who 
had so acted, and regard his conduct asa bar to 
his claim to relief ?.......... 

It is not a notion strange to our law that the 
Oourt should refuse its aid to ome who does not: 
come into it with clean hands.” 


It seems to me thatthe principles stated 
in this case are of general application and’ 
not limited to cases of restitution of con» 
jugal rights where the parties are Muham- 
madans. 

Learned Counsel went on to argue’ 
that although doubtless there was a finding 
of pbysical cruelty, which is a finding of 
fact, that finding required to be re consider- 
ed in ita legal aspects, that is to say, that 
it as stated above, is a finding of fact only 
in regard to the actual acts of cruelty. 
He contended that a Hindu husband has 
a right to inflict corporal punishment on a 
wife with a light instrument and that the 
finding in the present case was that during 
20 yearsof married life the wife had only 
been beaten on three occasions, on two of 
which she was beaten with fists and kicks 
only, and it was contended thit the 
plaintiff was justified in inflicting this 
corporal punishment because the wife was, 
declining to leave the appellant's village” 
Makhi and go to live with him at the 
various places where as a District Board 
schcol-master he was © posted. It was 
contended that a Hindu husband is entitled 
to demand obedience and that three beat- 
ings fcr disobedience could not be regarded 
as amounting to habitual cruelty so that 
a restitution of conjugal rights would 
involve a danger to safety of the wife. In . 
this connection learned Counsel referred 
to Dwarka Nath Mitter’s book. “The posi- 
tion of women in Hindu Law”, p. 309 

(2) 11M I A551; 8W RP O 38:2 Suth PO J 
59; 2 Sar. PO J 259; 20 E R 208, a 

(3) (1895) 4 O 384, 
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follbwing, where he has remarked that: 
“such defences are open to her as are possible 
under the principles of natural justice, read in the 

light of the Hindu Law of Marriage” 
to the 


and he has actually referred 

case of Buzloor Ruheem v. Shumsoon- 
nissa Begam (2, to which I have just 
referred above. In subsequent pages the 
writer has referred to several cases which 
have been quoted before me, in which it 
has been held that there may be cases 
where conduct, though shore of legal 
cruelty, on the part of the husband may 
bar a suit for restitution. Further on, 
he mentions several defences, which would 
not be considered adequate to such a suit 
as for instance, the marrying of a second 
wife, the mere making of an assaulton a 
wife, or unkindness or neglect short of 
cruelty. Ab p. 317 he remarks. ‘“‘Unfound- 
ed imputations upon the wife’s chastity 
would also be no good defence to a suit 
for restitution”, this remark being based 
on the Bombay ruling reported in L L, R. 
1 Bombay 164 Yamunabat and Narayan 
Jagannath Bhide v. Narayan Moreshwar 
Pendse (4) in waleh the learned Judges 
remarked: ; 

“But we do not think that we should be justi- 
fied under Hindu Law, any more than under 
“Eaglish Law in holding that an unfounded 
imputation upon a wife's chastity, however gross 
an outrage, is by itself suffisient to constitute 
legal cruelty.” 

(Vide p. 173.*) 

The important words here, h2wever, 
the two words “by itself.” 

Learned Counsel has further based his 
arguments on “The Hindu Law of Marriage 
and Streedhana” by Banerjee (The Tagore 
Law Lectures fcr 1878), waere the relations 
of husband and wife are discussed in 
Lecture IV on the legal consequences of 
marriage. At p. 128 the writer mentions 
the rule of Manu that a wife may be 
corrected wLen she commits faults with 
a rope or œ small shoot of cane, but the 
writer goes onlo say that the weight of 
Manu’s authority is almost balanced by a 
text. of high ‘authority, which says: 
“Strike not even with a blossom a wife 
guilty of a hundred faults”, and he pro- 
ceeds to point out that the Indian Penal 
Code makes no exception in favour of the 
husband's rights to chastise the wife. 


In my opinion the fact that the appellant 
chastised the wife only three times in 
20 years cannct be defended on the basis 

(4) 1B 164. 

*Page of 1B.—|Ba] 7M 
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of Hindu Lawin regard to the rights of 
husbands to punish their wives. 

Learned Counsel for the appellant 
based his arguments on a number of 
rulings! beginning with the case ee 
an 
Narayan Jagannath Bhide v. Narayan 
Moreshwar Pendse (4) just mentioned. 
He also referred to the cases reported in 
Jogendranundini Dosse2 v. Hurry Doss 
Ghose, |I. L. R. 5 Oaleutta, p. 500 (5) 
Matangini Das and another v. Jogsndra 
Chunder Mallick, I. L. R. 19 Oalcatta, 
p. 84 (6) and Dular Koer v. Dwa rka Nath 
Misser, 1. L. R. 34 Oalcutta, p. 971:7). 

It does not appear to me that any of 
these cases is really particularly helpful 
in the|present case. In the last of these 
cases it was held thatthe husband would 
not be jentitled to succeed even if his 
conduct did not amount to cruelty but 
constituted a grave matrimonial offence. 
That was also a case where there was a 
considerable doubt whether the action 
was iostituted bona fide in order to obtain 
the return ofthe wife for co-habitation. 

Another case relied oo was Binda v. 
Kaunsilia, reported ia J. L. R. 13 Allahe 
abad p. 126 (8) bat again I doubt if this 
case is really helpful to nis argument. 
At p.| 160*, for example, Mr. Justice 
Mahmood remarked: 

“The general principles of humanity upon which 
our Oourts act in such matters have, however, 
led to a long coursa of decisions which recugnise 
the rule that legal eruelty of the husband would 


be a sufficient cause for refusing restitution of 
conjugal! rights, or otherwise, affect the claim,” 
and commenting upon = Yamunabai v. 
Narayan Moreshvar Pendse IL L. R. L 
Bombay, 164, (4) he remarked that : 

“in that case the Bombay High Oourt laid down 
that the Hindu Law on the question what 
constitutes legal cruelty sufficient to bir a claim 
for restitution of conjugal rights would not 
differ materially from the English Law; that to 
constitute legal cruelty there must be ` actual 
violence | of such a character as to endanger 
personal health or safety, or there must be 
*reasonable apprehension of it, and that mere 
pain toimental feelings, such for instance 
ag would result from an unfounded charge of 
infidelity; however, wantonly caused or keenly 
felt, would notcome within the definition of legal 
eruelty.” 

With'great respect, I doubt whether 
this is |exactly wnat was laid down in the 
Bombay case and I think that the worde 
“by itself’ have perhups been lost sight 
of. At the close of nis judgment Mr. Justice 

(5) 5 0 500; 5 O L R65; 5 Ind, Jur. 415. 

(6) 19 O 84. š 

(7) 34 O 971; 90W N510; 10 L J 283. 

(8) 13 A 126; A W N 1891; 18. 

*Page of 13 A.—[Hd.} 
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Mahmood said : 

“I do not think that past cruelty any morethan 
past adultery of the husband would constitute 
a sufficient defence under the Hindu I aw to such 
a suit, and I hold that in cases between Hindus, 
whilst past cruelty would furnish good reason for 
apprehending cruelty in the future, a Court 
would not be justified in dismissing a suit for 
conjugal rights where the circumstances would 
warrant the conclusion that no cruelty in the legal 
sense isto be apprehended, and the welfare and the 
safety of the wife can be secured even if the 
suit is decreed.” 


On behalf of the respondents reliance 
has been placed on a number of recent 
rulings, which indicate the progress of 
Opinion such as might be expected from 
the seed sown in many of the above 
older rulings relied upon by the Counsel 
for the plaintiff appellant. 


In the case of Bai Jiviv. Narsingh Lal- 
bhai (I. L. R. 51 Bombay, 329) (9) it was 
held bya Bench of the Bombay High 
Court thatin a suit for restitution of 
conjugal rights by a Hindu husband, the 
husband isnot necessarily entitled to 
a decree in the absence of a plea of 
cruelty by the wife, and that where the wife 
has pleaded desertion and want of 
bona fides she would be allowed to lead 
evidence so that the Court may be in a 
position to judge whether the relief 
sought for by the husband should be 
granted or not, and if so, on what condi- 
tions, ifany. It was pointed out in more 
than one place that although the Hindu 
Law lays down the duty of the wife of 
implicit obedience and return to her 
husband, it has laid down no such 
Sanctions or procedure as compulsion by 
the Courts toforce her to return against 
her will and that the remedy and pro- 
cedure hadbeen adopted by the British 
Indian Oourts from the English Ecclesiasti- 
eal Courts by varicas analcgies, such as to 
consider them as a species of suit for 
Specific performance. Mr. Justice Madgav- 
kar in his judgment iu this case pointed 
out thatthe Courts have not assented to 
the proposition that actual physical cruelty 
is necessary to enable the wife to resist 
such 5 suit and he remarked : 

“In the absence of legislation i 
on the whole that the aaa pa a ae the 
entire conduct of the parties so as to be able to 
judge whether the plaintif deserves at the hands 
of the Court the relief which he seeks, and whether 
such a relief is not unreasonable in the particular 
case against the defendant,” 


In UdeSingh v. Musammat Daulat Kuar, 


(9) 51 B 329; 101 Ind. Cas, 403: 99 ; 
ATR 1927 Bom. 294, Oa 409; 2 Bom, L R 332; 
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I. L.R.16 Lahore, 692 (10), it was Held 
that under Hindu Law, a suit by the 
husband for restitution of conjugal rights 
can be defeated on the ground of the 
desertion of the wife for a long period 


‘and continued disregard of his marital 


obligations towards her; it is not necessary 
to prove actual pbysicalcruelty. A Court 
should, in each case, consider the entire 
conduct of the parties and if it come 
to the conclusion that the husband has 
been guilty of continued neglect of the 
wife and has deserted her and the 
suit has not been instituted bona fide, 


tLesuit should be dismissed. Reliance 
was placed inthis case on a number of 
cases to which I have referred 
earlier. 


Similarly in a recent case of the Madras 
High Court reported in Rukmuni Ammal 
und others v. T. R S. Chari (A. I. R. 1935 
Madras at p. 616) (11), it was stated as 
follows : 

“The Hindu Law is silent as regards the right 
of the husband to obtain the help of the Court in 
securing the company of his wife; though the 
Hindu Law prescribes the duty of obedience and 
algo contams provisions regarding the right of 
the wife to claim maintenance, a suit for 
restitution of conjugal rights is really not 
contemplated by the Hindu Law proper, and such 
suits have been allowed onthe analogy of similar 
suitsin England which were dealt with originally 
under the Ecelesiastical jurisdiction. There is 
no stringent rulethat in every case, unless actual 
cruelty is established, a husband is entitled toa 
decreas for restitution of conjugal rights. 
Whether he is so entitled or not must be decided 
after a consideration of all the circumstances 
of the case; in other words, what is sought in 
such asuitisan equitable relief, and equitable 
considerations cannot be ignored even when they 
are in favour of a Hindu wife;” 

These decisions seem to me to indicate 
the line of development, which has taken 
place in the views of the High Courts on 
this subject. 


In the light of these rulings it is necess- 
ary to consider the history 6f the marital 
relations between the parties as found by 
the Courts below. They indicate the growth 
of unsatisfactory relations between the hus- 
band and wife from 1929 onwards. He has 
been guilty of physical violence on at least, . 
three occasicnus and it is clear that marital 
relations were ‘broken off more than two 
years prior to the date of the euit. Musam-- 
mat Sheo Dei alleged that she was turned 
out of tLe house and in the light of the 

(10) 16 L 892; 158 Ind, Oas. $23; A I R 1935 
Lah, 366;8 R L 193; 37 P LR 861. , 


(11) ATR 1935 Med. 616; 157 Ind. Oas. 968; 69 M 
L J 210; (1935) MW N 69; 8 RM 183; 42 G W 
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vafious reports made by the plaintiff against 
his wife, this seems to be highly probable. 
In my opinion the conduct of the plaintiff 
in making charges of theft and immorality 
against his wife certainly constitutes a 
matrimonial offence of a very objectionable 
kind such as can be raised as a defence 
to a suit for conjugal rights particularly 
when there are also acts of physical 
violence. It also throws grave doubt on the 
bona fide of the plaintif in instituting 
the present suit. The plaintiff stated in 
his evidence that he was anxious to live 
with his wife despite her immorality and 
despite the injury to the family honour 
caused thereby. In this connection I may 
refer to two rulings qucted by the learned 
Counsel for the respendents. The first 
of these is reported in Babu Ram v, Musam- 
mat Kokla, I. L. R. 46 Allahabad, p. 210) 
(12). The head note runs asfollows:—- | 

“The plaintiff, who was a Brahman, had many 
yours ago turned his wife out of doors because 
he suspected her chastity. The wife went 
to live with her uncle, who supported her. 
Later on, she applied for and obtained an order 
for maintenance under s. 488 of the Code of 
Criminal Procedure against her husband. During 
these proceedings the husband still refused to take 
his wife back, stating at thetime that he suspected 
her chastity. When, however, the wife began to 
execute her decree for maintenance, the husband 
proceeded to file a suit for restitution of conjugal 
rights. It was held that in the above circumstances 
the inference was legitimate that the defendant 
would have a reasonable apprehension of bodily 
injury if she returned to her husband, and that 
the Court below was right in refasing the plaintiff 
a decree.” 

Similarly in Maung Saw Pe v. Ma Dan 
Sein Pyu (A. I. R. 1937 Rangcon, p. 506) 
(13) it was held in a suit for restitution 
of conjugal rights that the suit was really 
intended to avoid payment of separate 
Maintenance which the wife was receiving, 
"and she had reasonable cause for refusing to 
goto her husband. That also was a case in 
which there was an order of maintenance 
under s. 488 of the Code of Oriminal 
Procedure. 

It seems to me that a similar state of 
affairs is to be found in the present case. 
The plaintiff did not institute any suit 
for restitution of conjugal rights until his 
wife actually obtained against him an 
order for maintenance uncer s. 488 and 
even when that order was sought by her, 
he repeated his accusations of immorality. 
A man who in defence to such an applica- 

(12) 46 A 210; 79 Ind. Cas. 634; 22 A L J 68; 10 
O & ALR.204; AI R 1924 All. 3891; L RSA 43 
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Rang. $85 (1), 
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tion accuses his wife of immorality dis- 
entitling ker to an order for maintenance, 
can hardly expect to be believed wLen in 
the. same breath he says ihat he is 
willing to take her back, nor can he at 
a later date expect that a Court will regard 
his suit for restitution of conjugal rights 
as a bona fide suit, and in the circumstances 
that the suit is nota bona fide one, it is 
reasonable to hold that if a decree is 
given against tke wife and the wife in 
obedience to that decree goes back to the 
husband, there will be ‘serious danger to 
her health and safety by reason of her go 
doing. In my opinion in the state of the 
law as it now stands, the two lower Courts 
rightly dismissed the plaintiff's suit for 
restitution of conjugal rights. 

This appzal accordingly fails and is 
dismissed with costs. 

8. Appeal dismissed. 
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— DerenpAaNT—ResronvEeNnt 

Limitation Act (IX of 1908), s. 14, Sch, I, Art. 83— 
Section to be liberally construed — “Defect of a like 
nature”, what is, depends;on facts of each case— 
Meaning of—Cause of action — Accrual of—Claim 
fully satisfied by agreement or decree of Court—~ 
Subsequent annulment of satisfaction by another decree 
of Court—Fresh cause of action, if accrues in favour 
of claimant—Held, on facts that plaintiff was en- 
titled toexclude under 8. 14 period occupied by pre- 
vious proceedings and suit was within time —Art, 83 
held, applied and time began to run whemplaintt?{ was 
actually damnified. A 

What is a “defect of a like nature” within the 
meaning of s. 14, Limitation Act, must depend upon 
the facts of each case. These words must mean and 
connote something which is quite distinct from defect 
of jurisdiction. The principle is well-settled that 


* 5, 14 must be liberally construed, and if on the facts 


of a particular case the Court finds that the plaintiff 
was prosecuting in good faith another civil proceed- 
ing against the same defendant, founded on the same 
cause of action, the time taken up in such proceed- 
ing will be excluded, and only because itis held that 
the cause of action was premature, it connot be said 
a 14 cannot apply. Hem Chunder Chowdhury v, 
Kali Prosunno Bhaduri (2), followed. 

Ifa claim of a person is fully satisfied, either by 
an agreement or by a decree of a Oourt, and if that 
satisfaction is subsequently annulled by another 
decree of the Court, a fresh cause of action would 
accrue in favour of the claimant, or wquid entitle him 
to deduction of time occupied in the previous litiga- 
tion. Ranee Surno Moyee v. Shooshee Mokhee Bur- 
monia (1), Narayun Jivaji Patil v. Gurunath Gouda 
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(3), Nrityamoni Dassi v. Lakhan Chandra Sen o) and 
Basso Kuar v. Dhum Singh (5), relied on. [p. 445, 
col. 2, 
On April 14, 1924, P advanced a certain sum to J 
on a mortgage. In consideration of the loan made 
to the mortgagors, R stood surety for the re-payment 
ofthe principal and interest undera shahjog chitti 
passed by him in favourof the P. After the due 
date of re-payment of the amount had expired, P 
demanded the amount due from the mortgagors, and 
in default of their compliance, on April 13, 1927, he 
brought a suit, against the mortgagors and R, and 
on May 21, 1928, the Court passed the usual prelimin- 
ary mortgage decree and in default of payment the 
property was ordered to be sold, and ifthe proceeds 
of the sale were insufficient to pay the amount 
in full, it was declared that P was entitled to a 
personal decree against all the defendants, including 
R preferred an appeal from this decree. During 
the pendency of the appeal, no payment having 
been made in accordance with the preliminary decree, 
the trial Court passed a decree absolute for sale, 
After the decree absolute was made, the property 
was sold and the sale was confirmed on January 
4,1930. After giving credit for that amount to the 
mortgagors, a certain sum still remained due at the 
foot of the mortgage,and accordingly on January 
18, 1930,°P applied for a personal decree against 
the mortgagors and also against R anda personal 
decree was made on June 14, 1930. R preferred an 
appeal from this personal decree. P filed darkhast 
for executing the decree and R paid the amount due 
by two payments, the first payment being made on 
June 18, 1930, and the second on June 25, 1930, and 
on that day, F's claim was fully satisfied by 
these payments. Both theappeals of R were allowed 
on April 19, 1931, and P's suit was dismissed on the 
ground that it was premature, R put in an applica- 
tion on August 16, 1934, under £. 144, Civil Procedure 
Code, for restitution, and applied for a warrant 
against P and a warrant wag issued. P thereupon 
preferred an appeal from that order and with that 
application brought in the whole amount which he 
had received from R in June 1930, into Court on 
August 20,1934. Immediately after this, Pon August 
30, 1931, instituted a suit against R basing his 
claim on the fact that he had not received the whole 
of the amount due at the foot of the mortgage from 
the mortgagors and also upon the shahjog chitté 
passed by R in his favour. It was contended by R 
that the suit was barred by limitation : |p. 443, col 1,] 
Held, that under s. 14, Limitation Act, P was entitl- 
ed to exclude the time occupied in prosecuting the 
proceedings in pursuenes of the -personal decree. 
Even apart from thisfact a fresh cause of action 
accrued in favour of P on April 19, 1934 when the 
first suit brought by him was finally decided, 
Article 83 applied to the suit and time began torun 
when Pwas actually damnified on April 19, 1934, 
P had cause of action to the suit under the chitt¢ 
executed by R. Hem Chunder Chowdhury v. Kali 
Prosunno Bhadhuri (2), Narayan Jivaji Patil v, 
Gurunath Gouda (3;, Venkatadri Appa Rao v. Partha- 
saratht Appa Rao (6, Nagendra Nath Dey v. Suresh 
Chandra Dey (7), Batjnath Sahai v. Ramgut Singh 
(8) and Chandramani Saha v. Anarjan Bibi (9), 
followed. . 


F. A. from the decision of the First 


Class Sub-Judge, Ahmedabad, in Civil 
Suit No. 1047, of 1934. 
Messrs. H. C. Coyajee and K. J. 


Khan- 
dalawalla, for the Appellant, | 
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for the Respondent. 

Rangnekar, J.—The only question in 
this appeal is one of limitation, as we 
agree with the learned First Class Sub- 
ordinate Judge of Abmedabad that on the 
merits, there is no defence. 
these: On April 14, 1924, the appellant 
advanced asum of Rs, 11,000 to Jamnadas 
and Ranchhod on a mortgage of their pro- 
perty. The mortgage bond provided that 
the loan wag to be recovered ont of the 
mortgaged property and the deficiency, if 
any, was to be made good by the mort- 
gagors personally as well as out of their 
other property. In consideration of the loan 
madeto the mortgagors the respondent, 
stood surety for the re-payment of the 
principal and interest undera shahjog chitti 
admittedly passed by him in favour of 
the appellant. The chitti was missing, but 
there is no doubt, as found by the Court 


below, that the respondent was to make- 


good the amount which may remain unpaid 
by the mortgagors to the appellant with 
interest thereon. To protect himself the 
respondent obtained a mortgage from 
Jamnadas and Ranchhod on August 6, 
1924 (liy. 28). After the due date 
of re-payment of the umount had ex- 
pired, the appellant demanded the amount 
due from the mortgagors, and in default 
of their compliance, on April 13, 1927, he 
brought a suit, being No. 500 of 1927, 
against the morigagors and the respondent. 
It is clear frum the plaint that he claimed 
to recover the whole amount with interest 
due thereon from the mortgagors by sale of 
the morigaged property, and from the res- 
pondent under the chiiti. 
put in a written statement by which he 
contended that no cause of action had ac- 
crued against him. This défence was re- 
pelled by the Court and on May 21, 1928, the 
Court passed the usual preliminary mort- 
gage decree for sale for Rs. 12,999 with 
the 
property was ordered to be,sold, and if the 
proceeds of the sale were insufficient to 
pay theamount in full, it was declared 
that the plaintiff was entitled to a personal 
decree against all the defendants, including 
the respondent, 


The respondent. preferred an appeal from — 


this decree to this Court. During the pen- 
dency of the appeal, no payment having 
been made in accordance with the prelimi- 
nary decree, on an application of the decree- 
holder, the trial Oourt on December 14, 
1928, passed a decree absolute for sale. After 


The facts are. 


The respondent ` 
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the decree absolute was made, the appel- 
jant filed a darkhast, being darkhast 
No. 1305 of 1928, for sale of the mortgaged 
property. The darkhast was executed, the 
property sold and the sale was confirmed on 
January 4, 1930. Sale proceeds amounting 
to Rs. 5,912 were paid to the appellant on 
January 6, 1930. According to the appel- 
lant, after giving credit for that amount to 
the mortgagors, a sum of Rs. 11,390 8-0 
still remained due at the foot of the mort- 
gage, and accordingly the appellant cn 
January 18,1930, applied for a personal 
decree against the mortgagors and also 
against the respondent and a personal dec 
ree was made on June 14, 1930. The res 
pondent preferred an appeal from this 
personal decree to this Court. After the 
personal decree was made, the appellant 
filed darkhast No. 400 of 1930 for executing 
it, process was issued, and the respcndent 
paid Rs. 11,7838-8-6, by two payments, the 
first payment being made on June 18, 1980, 
and the second on June 25, 1930, and itis 
clear on that day, that is on June 25, 1930, 
the appellant’s claim was fully satisfied by 
these payments. The two appeals prefer- 
red by the respondent came on for hearing 
in 1934 and were heard together, It was 
held by this Court that Suit No. 500 cf 19.7, 
so far asit was directed against the res- 
pondent, was premature and that at the date 
of thesuit no liability as against respond- 
ent No.l] had accrued. On that ground 
both the appeals were allowed and the 
plaintiff's suit ae against the respondent 
was dismissed. 

After the High Court decision, the res- 
pondent putin an application on August 
16, 1934, under s. 144, Civil Procedure Code 
for restitution, and applied for a warrant 
against the appellant, and a warrant was 
issued. The appellant thereupon preferred 
an appeal from that order to this Court, 
and with that application brought in the 
whole amount wlich he had received from 
the respondent in June 1930, into Court. 
This, we are tod, happened some time 
about August 20, 1934. Immediately after 
this the appellant on August 30, 1934, insti- 
tuted the suit which has given rise to this 
appeal against the respondent basing his 
claim on the fact that he had not received 
“phe whole of the amount due at the foot of 
the mortgage from the mortgagors and also 
upon the shahjog chitti passed by the res- 
pondent in his favour. He also, on Septem- 
ber 3, 1934, put in a reply to tLe application 
for restitution. The appeal preferred by him 
against the issue of the warrant was dis- 
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posed of by this Court on October 5, 1934, 
when it was held thatthe lower Court had 
no jurisdiction to issue the warrant. The 
warrant was set aside and the moneys 
which were then, as [ have stated, deposited 
in Court were ordered to be paid to the 
appellant. On January 5, 1935, the appel- 
lant put in an application stating that the 
respondent's applicaticn under s. 144 and 
this suit, which was then pending, shonld be 
heard toget!.er. This applicaticn was oppose 
ed by the respondent and rejected by the 
Judge. So, on January 23, 1935, the 
appellant brought in the whole amount 
into Court along with his application, 
by which he stated that the amount 
should be kept in Oonrt till the 
decision of the dispute raised by him in 
his reply to the application for restitution 
so that, after the right to recover these 
moneys was determined, the amount may 
be ordered to be paid over to the proper 
party. The suit was decided on Febru- 
ary 18, 1935, and it was dismissed on the 
ground that the claim in the suii was er- 
tinguished by lapse of time. To complete 
the narrative it may be stated that the 
respondent, on March 5, 1935, took away 
the moneys which were lying in Oyurt, 

{tis common ground, andit was so) held 
by this Court, that the cause of action, or 
rather the right to sue the defendant under 
tle chitit for the deficiency resulting after 
the sale of the mortgaged property accrued 
on January 4, 1930. Tne suit was filed on 
August 30, 1934. So that, prima facie, the 
suit would be barred, unless the plaintiff 
succeeded in establishing the grounds of 
exemption relied upon by him in his plaint. 
The learned Judge was of the opinion that 
any of the three Articles, namely Arts. 65, 
83 and 115, would he applicable to the facte 
of this case, and whichever Article applied, 
the suit would be barred by limitation, 
unless the grounds of exemption relied upon 
in the plaint were established. Two of the 


“material grounds were: (1) thats. 14, Limi- 


tation Act, would apply ; and (2) that by 
reason of the facts to which I have re- 
ferred, the plaintiff's case comes within the 
principle laid down by their Lordships of 
the Privy Council in several decisions to the 
effect that where a claim is satished and 
that satisfaction is Subsequently annulled 
by a decree, a fresh cause of action will 
accrue in favour of the claimant or would 
entitle him to deduction of the time occu- 
pied in the previous litigation. It seems 
tome that on the facts of this case the 
question of limitation must be governed by 
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Art. 83, and the question in the case is, 
when did time begin to run against tke 
appellant in the cireumstances of this case. 
The terminus a quo of that Article is when 
the plaintiff is actually damnified. 

The appellant argues that he is entitled 
to the benefit of s. 14, Limitation Act, inas- 
much ashe was prosecuting in good faith 
Suit No. 500 of 1927, which ultimately was 
decided by the High Court in 1934. He 
further argues that in any case he is entitled 
to the benefit of this section inasmuch as 
he was prosecuting bona fide a civil pro- 
ceeding, namely the application for a per- 
sonal decree from January 18, 1930, and 
he would be entitled to deduct the time 
taken up. by that proceeding until it was 
finally decided by the High Gourt on.April 
19, 1934. His further contention is that 
in any event his claim was satisfied by 
payments made on June 25, 1930, and as 
that satisfaction was annulled by the deci- 
sion of the High Court on April 19, 1934, 
he could not have brought any suit to 
enforce the chittt against the respondent 
till then. 

On the other hand, the argument on be- 
half of the respondent is that the present 
suit is not based upon the same cause of 
action as that in Suit No. 500 of 1927, and 
that as on the date of the institution of that 
suit there was no cause of action in favour 
of the appellant, all the proceedings which 
ensued after the institution of that suit 
were null and void, and it is not open to the 
appellant to claim the benefit of that sec- 
tion. It is further contended that the second 
condition laid down in s. 14 is clearly 
wanting in this case and that there was 
no defect of jurisdiction nor was there any 
defect of a like nature so as to prevent the 
present suit from being instituted. As to 
the second point, the respondent's argument 
is that on the facts this case is distinguish- 
able from the case in Ranee Surno Moyes v. 
Shooshee Mokhee Burmonia (1), and the 
other cases on which the appellant relies. 

Before dealing with the respondent's con- 
tentions,it wculd be convenient to discuss 
another contention raised on behalf of the 
respondent. The learned Counsel for the 
respondent says that the suit was miscon- 
ceived and it was incompetent and there- 
fore it ought to have been dismissed on that 
ground alone. That contention formed the 
subject-matter of Issue No. 2 which isin 
these words : 

“Whether it iS proved that the plaintiff has not 
acquired any cause of action for such a suit ?” 

(1)12 M LA 244; 11 WR 5; 2Sar. 424; 3 Bing. L 
R 10(P O). 
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The finding of the learned Judge is: 4 


“Since the plaintif has not yet made the refund 


he cannot be said to have acquired any cause of 


action.” 

The facts on which this contention is 
based have already been summarized by 
me. The argument is that as at the date of 
the institution of the suit the appellant was 
in possession of the moneys paid by the 
respondent, the plaintiff's suit for recovery 
of the money is incompetent. 
me that there is no substance in this con- 
tention which has been characterized by 
the learned Judge of the Court below as 
technical. The position isthis: After the 
decision of the High Court in the two 
appeals, the appellant was in wrongful pos- 
session of the moneys which really then 
belonged to the respondent, and the fact that 
for atime the appellant kept the moneys, 
or that he was in possession of the moneys 
until the institution of the present suit, 
or the fact that be subsequently brought 
in the moneys and applied tc the Court for 
the same being retained, makes no differ- 
ence. Ag the moneys belonged to the res- 
pondent, ib was open to the respondent to 
take proper proceedings, which he subse- 
quently did, to recover them. [Cam unable 
to hold that there was no cause of-.action in 
the appellant to institute the present suit 
when be did institute it. The cause of 
action, as I have stated, was under the 
chittt, as the amount due by the mort- 
gagors was not satisfied out of the sale of 
the property, and although the payments 
were made in execution of the personal 
decree ty the respondent, in the circum- 
stances to which I have referred, it cannot 
be said that the moneys belonged to the 
appellant. 


The contention that the appellant is en- 
titled to deduct the time occupied by the 
main suit upto the final decision by the 
High Court is not seriously pressed. But 
the real contention is that when the appel- 


“lant applied for a personal decree after 


January 4, 1930, when theecause of action 
accrued, he instituted a civil proceeding 
and he prosecuted it bona fide and that 
proceeding failed because it was held that. 
the cause of action against the respondent 
in the suit had not accrued and therefore 
the suit against him under the chiti was 
premature. In our opinion, that contention 
is well-founded.. Mr. Amin forthe respon- 
dent contends that where a Cause of action 
is held to be premature in the prior litiga: 
tion or prior civis proceeding, the case 
would not come within the phrase “ar de: 


[t seems to | 
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fedt of a like nature” within the meaning 
of 8.14, Limitation Act. I am unable to 
accept the contention. What isa “defect 
of a hke nature” within the meaning of 
that section must depend upon the facts of 
each case. One thing is clear that these 
words must mean and connote something 
which is quite distinct from defect of juris- 
diction. Defects as to wrong plaintiffs or 
wrong defendants are also provided for in 
the Limitation Act. The principle is well 
settled that s. 14 must be liberally con- 
strued, and if on the facts of a particular 
case the Court finds that the plaintiff was 
prosecuting in good faith another civil pro- 
ceeding against the same defendant founded 
on the same cause of action, the time taken 
up in such proceeding will be excluded, and 
because it was held that the cause of action 
was premature, I cannot see why s. 14 
Cannot apply. It is not disputed that if 
s. 14 applies, the present suit is well within 
time. The cases to which Mr. Amin referred 
are clearly distinguishable on their facts, 
‘but I think the question is beyond contro- 
versy having regard to the observations of 
their Lordships of the Privy Oouncil in 
Hem Chunder Choudhry v. Kali Prosunno 
Bhaduri (2). This was a peculiar case and 
the facts shortly were that in 1880 a suit was 
brought against certain talukdars claiming 
to enhance the rent and to recover rent at 
an enhanced rate for a particular year. 
The first claim was allowed but the second 
claim was rejected upon the ground that if 
was premature. Five years thereafter the 
plaintiff brought a suit to recover, inter 
alia, rent at the enhanced rate for the 
same year. The Subordinate Judgé held 
that this claim was barred by res judicata. 
‘In appeal, the High Court did not accept 
this view but held that it was barred by 
limitation. ‘Their Lordships of the Privy 
Council held that there was no bar of limi- 
tation. They observed as fcllows (p. 181*); 
“In the opinion oftheir Lordships the proceedings 
in the earlier suit stayed the operation of the law 
of limitation, and as the appellant claimed the 
arrears of 1298 in hat suit, but his claim was 
then disallowed as premature, he is now entitled 


to the benefit of the decree for enhancement and 
to recover the airears at the enhanced rate.” 


But assuming that that view is not 
correct, L have no doubt in my mind that 
ethe present case falls entirely within the 
principle cf the decisions cf the Privy 
Wouncil which we have had cecasion to 
review lately in Narayan Jivaji Patil v, 


(2) 30 I A 177; 30 O 1033; 8 Sar, 529;80WN 1 
(PU). ; 


*Page of 30 1. A—[d,] 


MaNBicLaL KALIDAS v. Sutra payaka (BOM) 


445 


Gurunath Gouda (3). Thè principle we 
gathered from the decisions of the Privy 
Council is that if a claim of a person is 
fully satisfied, either by an agreement or by 
a decree of a Court, andif that satisfac- 
tion is subsequently annulled by another 
decree of the Court, a fresh cause of action 
would accrue in favour of the claimant, 
and I need only refer to the cases in Ranee 
Surno Moyeev. Shooshee Mokhee Burmania 
(1) Nrityamoni Dassi v., Lakhan Chan- 
dra Sen 4) and Basso Kuar v. Dhum Singh 
(5). That seems tous to be the position in this 
caso. Tne facts to which I have referred 
clearly show that the claim of the appel- 
lant against the respondeat was fully 
satisfied on J une 25, 1430, and that satis- 
faction was effected by a decree in his 
favour, which was not reversed till 
April 19, 1934. The cause of action accrued 
on January 4, 1930, and time began to run. 
But it is difficult to see how, whilst the 
decree of May 2, 1928, and the subse- 
quent decree of December 14, 1928, and 
June 14, 1930, and the order made in 
execution proceedings thereafter under 
which moneys were paid by the respondent 
remained in force, he could file the present 
suit. Apart from this, if Art. 83 applies in 
this case, as we think it does, time would 
not begin to run until “the plaintiff if 
actually damnified”. Inthe circumstances 
of the cage, it is difficult tosee how the 
plaintiff can be said to have been actually 
damnified until April 19, 1934, when the 
Suit No 500 of 1927 was dismissed by this 
Court. The ratio decidendt of the decisions 
in Venkatadri Appa Rao v. Parthasarathi 
Appa Rao (b), Nagendra Nath Dey v. 
Suresh Chandra Dey (7), Baijnath Sahat 
v. Ramgut Singh (8) and Chandramani v. 


Anarjan Bibi (9), seems to support this 

(3) 40 Bom. LR 1134; 179 Ind. Cas 1738; AI R 
1939 Bom. 1; 11 R B 222, 

(4) 43 C 660; 36 Ind. Cas, 299; AIR 1916 P O 
96; 20 ML T 362; 14 A LJ 1683; 18 Bom, L R 884; 
31 M LJ £04;38 A 552; (1916)2M WN 555; 25 U 
LJ 1; 190 0290; 1PL W122;4 OLJ848 
W 538; 43 I A26y (PO). 

(5)151 A 211; 11 A 47; 5 Sar. 260 (P O). 

(6) 52 I A 214; 87 Ind. Cas. 324; A IR 1925 P O 
105; 48 M 312:73 A L J261; 48 MLJ627; L R- 
6 AP O c?; 27 Bom. L R 823; 3 Pat. L R208; (1925) 
M W N 441; 29 O W N 989(P ©). 

(7; 59 I A 283; 137 Ind. Was. 529; A I R 1932 
PO 165; (0 ©1; Ind. Rul, 1932) PO 195; 36 O W 
N 503; (193z) A L J 64% 3: Bom. L R 1065; 55 6 L 
J 528; 33 P LR 621; 35 L W 7; 90W N 68); 
(1'3z) MW N 817; 63 M L J 329 (PO). 

(8) 23 I A 45; 23 0 775; 7 Sar, 1(P O). 

(9) 3510m. LR 717; 140 Ind. Cas, 11; A I È 
1934 P O13834; 6i C 945; 61 1 A 248; GRPO r57; 
38 O WN 904; 67 ML J 79; 40 LW 68; 5901 
J 547; 1934) MW N 765; (1934) AL J 618 11 O 
W N 1213; 36 PL R289 QP 0) 


446 


view. We think, therefore, that the decree 
made by the learned Judge must be set 
aside and the appeal must be allowed, 

The only remaining question is as to 
interest. The appellant claims interest at 
twelve per cent. That was the rate agreed 
upon in the mortgage-deed and it is his 
contention that that was the rate fixed upon 
between the respondent and himself under 
the chittt. As I have stated, the chitti is 
missing, and there is no clear evidence 
before us which would justify us in grant- 
ing interest at twelve per cent. On the 
other hand the fact remains that the High 
Oourt has allowed interest at six per cent. 
in favour of the appellant against the mort- 
gagors after the date of redemption. In 
these Circumstances, we are of the opinion 
that interest should run at six per cent. 
There is no practical difference between the 
parties as to the date from which interest 
should run, and I think the position there 
is very simple. Therefore there will bea 
decree for the appellant for the sum of 
Rs, 14,545-11-0 with six per cent. interes} 
from date of suit till realization and costs 
throughout in proportion. Having regard 
to the importance of the case, the appellant 
will be entitled to the fees of two Pleaders. 

N J. Wadia, J.—I agree. 

Bs Appeal allowed. 
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“MADRAS HIGH COURT 
Second O:vil Appeal No. 143 of 1936 
August 19, 1938 
WapswukTH, J. 
N. SWAMINATHA AILYAR AND ANoTHER— 
APPELLANTS 
TETSUE 
KUPPUSWAMI AYYAR AND OTHERS — 
RESPONDENTS 
` Land Acquisition Act (I of 1884), s. 31—Rival 
claimants coming before Court on reference under 
8. 31—Court’s duty to decide who is rightful claimant 
—Claimants, tf can be directed to go to Civil Court 
to establish their claim — Decision on question of 
title on reference under 8, 31, whether operates as res 
judicata. 

When rival claimants come before the Oourt 
on a reference under s. 31, Land Acquisition Act, the 
Court has a duty to decide which of the two claimants 
isentitled tothe money deposited in Court, The Act 
makes provision for the securing of funds in cases 
where the person entitled to the custody of them is 
incompetent to alienate them; but it does not make 
any provision whereunderthe Oourt can direct both 
the claimants to go to Civil Court to establishtheir 
ease. The Court must decides the matter which is 
pefore it. Babujan v. Secretary of State (1), relied 
on, è 

It is, moreover, well-established that the decision on 
a reference under the Land Acquisition Act on a 
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question of title operates as res judicata to bar per- 


sons who are parties to that decision from agitating 
their title in separate proceedings. i 


S.C. A. against the decree of the Dis- 
ae Judge, Salem, in A. S. No. 30 of 

a. 

Mr. B. Sitarame Rao, for the Appel- 
lants. 

Messrs. P. J. Kuppuswami Rao and K. S. 
Sundaram, for the Respondents. 

Judgment.—The appellants and the 
respondents were claimants of money depo- 
sited in Court under s. 31, Land Acqui- 
sition Act. They represented different 
branches of one family which owned origi: 
nally certain lands handed over under 
Ex. 18 to one Ramaswami Iyer, the ances- 
tor of the respondents, who was to perform 
certain charitable trusts and keep any sur- 
plus which there might be, after the per- 
formance of those trusts. Tho lands now 
acquired by the Government consist of a 
portion of the land covered by this dedica- 
tion; another portion has been previously 
acquired and out of the proceeds, arrange- 
ment has been made for the income neces- 
gary to carry out the trusts. The respon- 
dents as descendants of the original 
manager of the trust claimed an exclusive 
right in the proceeds of the present acqui- 
sition. The appellants on the other hand 
claimed that they were entitled to a share. 
The trial Court went into the matter and 
decided that the appellants were- not 
entitled to any share in the compensation 
amount and that it was payable entirely to 
the respondents, descendants of Rama- 
swami Iyer. There was an appeal by the 
present appellants (claimants Nos. 7 and 8) 
to the District Judge, who dismissed the 
appeal with a very short judgment. in -the 
course of which he observes that neither 
the contention of the appellants nor the 
contention of fhe respondents appears to 
him to be unsubstantial and accordingly 
while confirming the award made by the 
Subordinate Judge he leaves it open to the 
parties to sue in regular form for the 
adjustment of their mutual claims and 
remarks that the appellants. may, if so 
advised, ask for the attachment pendente 
lite of the disputed amount. 


Now whatever this order was intended 
to mean, it appears to me to have the 
effect of confirming the decision of the Sub- 
ordinate Judge which recognizes the title 
of the respondents and at the same time of 
leaving it open to the appellants to Can- - 
vass the correctness of that decision by 
means of a separate suit. It seems to me 
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that the learned District Judge had no 
power to come to such an ambiguous deci- 
sion. Whenrival claimants come before 
the Court on a reference under s. 31, Land 
Acquisition Act, the Court has a duty to 
decide which of the two claimants is 
entitled to the money deposited in Court. 
The Act makes provision for the securing 
of funds in cases where the person. entitled 
to the custody cf them is incompetent to 
alienate them; but it does not, so far as I 
am aware, Make any provision whereunder 
the Court can say, “Claimant A has a 
good case. Claimant B also has a good case. 
I direct them to go toa Civil Oourt to 
establish their case. But meanwhile I con: 
firm the decision of the lower Oourt in 
favour of claimant A.” The Court must 
decide the matter which is before it. In 
Babujan v. Secretary of State (1), at p. 2554 
when the Court was asked to leave the 
question of title between the claimants 
open-for determination in a regular suit, 
the learned Judges observed : 

“We think that wherever a question of title arises 
between rival claimants, it must, under the terms 
of the Act, be decided in that case and cannot be 
made the subject of a separate suit.” 

it ie, moreover, well-established that the 
decision on a reference under the Land 
Acquisition Acton a question of title ope- 
rates as res judicata to bar persons who are 
parties. to that decision from agitating 
their title in separate proceedings. If the 
District Judge’s order were left as it stands, 
the appellants suing to establish their title 
to this. money, as the learned District Judge 
seems to think that they can sue, would be 
met by ihe plea that the learned District 
Judge's own decision confirming the deci- 
gion of the trial Court operates as res judi- 
cata to bar the suit. Clearly, the rights of 
the parties in this money must be decided 
by the Land Acquisition Court itself and 
by the District Court in appeal from the 
Gourt which heard the actual reference. 
The District Judge was, therefore, wrong in 
confirming the trial Court’s decision while 
at the same time ieferring one party of 
claimants to a separate suit. The appeal is 
therefore allowed and remanded to the 
District Court for disposal in the light of 
these observations. Costs will abide the 
result, The court-fee will be refunded to 
“ the appellants. . 
N.S. l Appeal allowed. 

(1) 40 L J 255, 
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CUDH CHIEF COURT 
First Oivil Appeal No. 5 of 1936 
November 30, 1938 
Tuomas, O. J. AND ZIA UL- Hasan, J. 
P. SURAJ NARAIN-—PLAINTIEFE 
—APPELLANT 
VETSUS 
Musammat RAM DEVI AND OTARRS— 
DEFENDanTSs — RESPONDENTS 

Hindu Law — Widow — Suit by reversioner for 
declaration that widow has no right to allow 
redemption of mortgage without consent of plaintiff 
—Whether maintainable without proof of waste— 
Presumption of waste, if can be raised from mere 
absence of accounts by widow. 

A reversioner has no cause of action against a 
Hindu widow for a suit for declaration that the 
widow has no right to allow redemption of a mort- 
gage without the consent of the plaintiff, anless he 
can prove waste on the part of the widow. No pre- 
sumption of waste can be made from the mere fact that 
no accounts were kept by the widow of the money 
realized. Musammat Kailasha v. Musammat Biito 
( 3; and Sheo Das Pandey v. Ramkalu (4), distinguish- 


ed. 

F.C A. against the order of the Addi- 
tional Civil Judge, Hardoi, dated Novem- 
ber 13, 1935. 

Mr. Shankar Sahai Srivastava, for the 
Appellant. 

Mr. Sri Ram, for Respondents Nos. 1 and 


2. 

Mr. L. S. Misra, for Respondent No. 2, 

Judgment.—This is a plaintiff's trst 
appeal against a decree of the learned 
Additional Civil Judge of Hardoi. 

The plaintiff-appellant claimed along 
with defendants Ncs. 3 and 4to be rever- 
sionary heir of Manna Lalaccording to the 
following pedigree. 


GAURI eee 


| | | 
Nand Kishore Jugul Kishore Sarju Prasad 


Manna Lal— 
Musammat Ram Devi 
(defendant No. 1.) 





| 
| | me. | 
Ram Obaran SheoSahai Shyam Ganga 











(defendant (dead) Lal Oharan 
No. 4.) (dead.) (dead). 
+ 
Ohahdra Shekar Suraj Narain Mahadet 
(defendant No. 3.) (plaintiff.) Prasad 
(dead.) 


It appears that Manna Lal held a mort. 
gage of a five biswas share" of village 
Birisnazirpur belonging to certain Debi 
Prasad and Bhagwan Das by a deed 


a 
* 
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(Ex. 18) dated September 18, 1926, execut- 
ed for a sum of Rs.7,400. On April 11 
1933, the mortgagors sold their equity of 
redemption in the aforesaid five biswas to 
Pandit Debi Shankar, defendant-respond 
ent No. 2. The suit which has given rise 
to this appeal was brought by the plaintiff 
against Manna Lal's widow Musammat 
Ram Devi, defendant No. 1 and Pandit 
Debi Shankar, defendant No. 2, for a 
declaration that the plaintiff and the 
defendants Nos. 3 and 4 are the owners 
of the mortgage money due under the 
mortgage deed of September 18, 1926, for 
Rs. 7,400 as next reversioners and that 
defendants Nos. 1 and 2 have no right 
to allow or make redemption of that 
mortgage without the consent and con- 
sultation of the plaintiff and defendants 
Nos. 3 and 4. It was alleged in the plaint 
that defendants Nos. 1 and 2 are conspiring 
to enable defendant No. 2 to redeem the 
mortgage and misappropriate the money by 
accepting a smaller sum than was due on 
the mortgage deed. 

The suit was contested by defendant 
No. 1 who denied the allegations contained 
in the plaint and contended that nothing 
has been settled in respect of redemption 
of the mortgage in question, that the entire 
umount dueon the mortgage belongs to 
her and that nobody has a right to lay 
claim to that amount during her lifetime. 
The following issues were framed in the 
case : 

1. Are the plaintif and defendants 

= Nos. 3and 4 the next reversioners of Manna 
Lal? 
2, Did the defendant No. 1 intend or 
propose to allow redemption of the mort- 
gage in suit for a lesser amount as 
alleged ? ° 

3. Are the plaintiff and the defendants 
Nos. 3 and 4 owners of the mortgage money 
in suit andis the defendant No. 1 not 
entitled to allow redemption without con- 
sulting them as alleged? 

4, To whatrelief, if any, is 
entitled against the defendants? 

5. is the plaintiff not entitled to sue as 
alleged ? 

Issues Nos. land 5 were decided by the 
learned Judge in favour of the plaintiff, 
but the others against him. Eventually 
the suit was decreed “for only this declara- 
tion that the defendant No. 1 has got no 
right to spend or utilized the mortgage 
money of Ex. |8or any oiher corpus of 
ter husband’s estate without legal neces- 
sity”. The rest of the plaintiff's suit was 


plaintiff 
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dismissed. The plaintiff was ordered éo 
bear his own costs andto pay those of 
defendant No. 1, 

The plaintiff brings this appeal and 
challenges the lower Oourt’s finding on 
Issues Nos. 2 and 3 and also the order 
about costs. 

On the question whether defendant No, | 
was intending to allow redemption of the 
mortgage in suit for a lesser amount than 
actually due, the only ‘evidence on record 
is the abatement of the plaintiff himself, 
The learned Judge has disbelieved that 
statement not only because the plaintiff is 
the most interested person but also because 
his evidence did notimpress him favour- 
ably. We have also gone through his 
evidence and agreed with the learned 
Judge that the question cannot be decided 
in favour of the plaintiff on the strength 
merely of that interested statement. We, 
therefore, hold that the plaintiff has failed 
to proye that’ there exists any collusion 
between defendants Nos. 1 and 2. cr that 
the defendant No. 1 is intending to accept 
a smaller amount than actually due for 
redemption of the mortgage in question. 

The neXt question is, what is the nature 
of defendant No. l's interest in the 
property left by her husband and what are 
the plaintilf’s reversionary . rights. At 

166 of Mulla’s Principles of Hindu Law, 
Sth Edition, it is said : 

“A widow or other limited heir is not a tenant 
for life, but is owner of the property inherited 
by her, subject to certain restrictions on alienas- 
tion, and subject to its devolving upon next heir 
of the last full owner upon her death. The whoie 
estate is forthe time vested in her and she repre- 
sents it completely. As stated in Privy Uvuneil 
case Janaki Amman Narayanaswami Ayer 43 
I. A, 207 JI) her right is of the nature of right 
of property; her position is that of owner; her powers 
in that character are, however, limited but .. se 
so long as she is alive, no one has any vested 
interest in the succession,” 

Again at p.215* it is said : 

“ta widow, like a manager of the family, 


must be allowed a reasonable latitude in the exer-- 


*cise of her powers provided... wwe. 8D6 acts 
fairly tothe exception heirs.’ The Court will not 
interfere with her management unless there is 
danger to the estate from the manner in which 
she is dealing with it.” 


As regarus the plaintiff's right to bring a 
suit forthe nature of the present sult 
we are of opinion that there 1s no cause 
of action fur a reversioner unless he can 
prove wasie against the widow. On this 

(1) 43 I A 207; 37 Ind, Oas. 161; 20 M L T 161; 31 
ML J 225; 14 A LJ 997; (1916) 2M W N 188; 20 O 


W N.1323; 39 M 631; 18 Bom. L R 856; 24 O L J 309; 
4 L W 530; AIR 1916 PO 117 (PO. 


*Page of 43 L A.—[ Ed.] 
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question Maynein his Treatise on Hindu 
Law -and Usage refers to the following 
remark of Sir Lawrence Peel in Hurrydoss v. 
Rungunmoney, Sev. 661 (2) as laying down 
the current law : 

“The Hindu female is rather in the position 
of an heir taking by descent until a contingeney 
happens, than.an heir or devises upon a trust by 
implication. Therefore, a bill filedby the presump- 
tive heir in succession against the immediate heir 
who has succeeded by inheritance .must show a 
case approaching to spoilation,” 
and says further : 

“She must appear not merely to be using but to 
be abusing her estate. Therefore, specific acts of 
waste or of mismanagement, or other misconduct 
must be alleged and proved. Unless this is done 
the female heir can neither be prevented from 
getting the property into her possession nor from 
retaining it in her hands nor compelled to give 
security for it, nor can any orders be, given her 
by anticipation as tothe mode in which she is to 
use or invest it.” : 

The lastementioned remark disposes of 
the contention of the learned Counsel for 
the appellant that defendant No. 1 be 


. ordered to'use only the usufruct of the 


amount in question and deposit the princi- 
palin some bank. No act of waste has 
been alleged much less proved by the 
plaintiff. It was said that the defendant 
No. 1 has realized money on another mort- 
gage deed, a copy of which is on the 
record as Hx. 3 but has not accounted for 
it: but from the mere fact that the money 
was realized by respondent No. 1 no 
presumption of waste can be raised against 
her, Particularly which there is not a 
wordin the plaint to show that any waste 
was committed or was being committed by 
her. Then, it was said that according to 
the evidence of the defendant's own witness 
and mukitar-2z-am no accounts are kept by 
the widow but to our minds no presumption 
of waste can be made even from the 
absence of accounts. At any rate the 
plaintiff is not, in our opinion, entitled to 
argue on the widow's realization of money 
on six. 3 when no question whatever on 
the point was putby him to the widow's 
brother and agent, D, W. No. 1. 


Tne learned Counsel for the appellant 
relies on Musammat Kailasha v. Musammat 
Bitto, 15 O. O. 223 (3) in which it was held 
that where a reversioaer is a party to tae 
suit, he is entitled to ask the Court to sife- 
guard his interasts against possible ucts 
of waste by the widow provided always 
that hecan ‘show reasonable grounds for 
apprehending.the same. In the present 
case, however, no reasonable grounds 

(2) Sev 681. i 

(3) 15 O O 223; 16 Ind. Oas. 471. 


179--57 & 58 : 
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exist for apprehending waste at the hands 
of the widow. Reliance was also placed on 
the case of Sheo Das Pandey v. Ramkalu, 
1935 O. W. N. 1122 (4) but in that case a 
Hindu widow gotthe bonds standing in 
her deceased husband's name renewed in 
her own name and the recitals of the new 
bonds showed as if consideration was paid 
in cash and it was in these circumstaices 
that it was held that it amounted to waste 
on the partof the widow and the rever- 
sioner had a right to sue to restrain such 
waste. Nosuch considerations arise in the 
present case. 

Lastly, it was contended that the Court 
below ought to have saddled the plaintiff 
withthe cost of the contesting defendant 
but the learned Judge has given good 
reasons for doing so when he says that : 

“He (plaintiff) had filed his suit in fact without 
any cause of action and thesuit as launched by 
him has been practically dismissed.” 

We have ourselves held that on the facta 
proved no cause of action can really be 
said to have arisen to the plaintiff. 

The appeal is, therefore, dismissed with 
costs and the lower Court's decree confirm- 
ed. 

8. Appeal dismissed. 


(4) (1935) O W N 1122; 158 Ind. Cas. 301; 1935 O L 
R 572: 8R O 84 (2); A I R 1936 Oudh 4. 





MADRAS HIGH COURT 
Appeal No. 168 of 1932 
August 15, 1935 
MADHAYAN Natr, Orra. O. J. AND STODART, J. 
MAJETI VENKATA NAGABHUSHANAM 
RAO AND ANOTHER—~APPELLANTS 
LerTrsus 

MAJETI VENKATA LAKSHMINARA- 

SIMHA RAO AND CTHERS— RASPUNDENTG. 

Trust—Property transferred to trustees for pay- 
ment of debts of owner—Creditors not parties to 
transfer—Creditors can take advantage of trust and 
claim payment by proving that trust was communicat 
ed tothem—Cummunication, how to be proved. 

Where a legal transfer of property has been made 


e to trustees, for payment of the debts of the owner, 


the creditors being neither parties nor privies 
thereto, the creditors donot thereby become cestui 
que trust, and the trustees are mere mandatories., 
Until the mandate has been acted upon, the owner 
of the property, who alone stands towards the 
trustees inthe relation of cestui que trust, can recall 
the money and authority at pleasure. It is an 
arrangement by the debtor lor his own convenience 
only, and there is no pfivity between the agent’and 
the creditors. Where, however, a trust in favour of 
creditors has been communicated to the creditors— 
a fact, which must be clearly proved—it can 
no longer be revoked by the „settler, because 
the creditors, being aware of such a trust, might 
have been thereby induced to a forbearance in 
respect of their claims, which they would not others 


a 


had 
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wise have exercised ; and a fortiori will this be the 


case when the deed has been acted upon. The com- 


munication may be. proved by the creditors having 
executed the deed, by their having actéd upon it, 
or being a party or privy to it, 

[English cage-law referred to. | 

A. against the decree of the Sub-Judge, 
Masulipatam, in O. 8S. No. 41 of 193), © 

The Advocate-General and Mr. Satya- 
narayana Rao, for the Appellants. 

Messrs. V. Govindarajachari and K. 
Krishnamurthy, for the Respondents. 


Madhavan Nair, Offg. C. J.—The plain- 
tiffs are the appellants. They are the sons 
of one Subba Rao, brother of defendant 
No. 1. Defendants Nos. 2 to 7 and 10 are 
the sons and grandsons of defendant No. 1, 
and they form members of a joint Hindu 
family. Defendant No. 8is the son-in-law 
of defendant No. 1. Defendant No. 9 is 
the trustee appointed under the trust deed 
Ex. B, dated January 6, 1926, which will 
be referred to presently, executed by 
defendant Nos. 1 to 8 in favour of 
defendant No.9. The plaintiffs’ father and 
defendant No. 1 effected a partition in 
1903. Some properties were divided and. 
some were kept joint. The joint properties 
were in the possession of defendant No. 1. 
The plaintiffs’ father died in 1912. After 
his death, the plaintiffs and defendant 
No. 1 referred to arbitration various 
matters in dispute between them regard- 
ing the joint properties and mesne profits. 
Generally stated, the arbitrator was asked 
(see Ex. A) to divide the undivided proe 
perties, to settle the difference in drawings 
between defendant No. 1 and the plaintiffs’ 
father and to adjust the differences which 
may be found payable by one party to 
the other by way of equalizing the shares, 
etc. In dividing the properties the entire 
Lanka lands, a8 already arranged, were to 
be left to defendant No.1,for which ten 
shares of the Imperial Bank were to be 
allotted to the share of the plaintiffs jointly. 
This was given effect to by the arbitrator 


and : ib was decided by him that defendante 


No. 1 should pay to tke plaintiffs jointly 
Rs. 2,700 with interest and to plaintiff 
No. 2 Rs. 1,500 plus interst. The reference 
to arbitration, Ex. A, was made on 
September 29, 1919, and the award, Ex. G, 


. was passed on June 13, 1926. The correct- 


.., 1926. Plaintiffs 


ness of the sums dye to the plaintiffs 
under the award isnot disputed. In the 
suit out of which this appeal arises the 
plaintifis claim the amount awarded to 
them under Ex. G together with mesne 
profits on the properties from 1918 to 
Nos. 1 and 2 claim 
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Rs. 3,224-10-11 and plaintiff No. 2 claims 
Rs. 2,518-4 9, 

As stated already, on January 6, 1926, 
a trust deed was executed by defendants 
Nos. 1 to Bin favour of defendant No. 9. 
Defendant No. 86 had been carrying on 
trade in conjunction with defendant No. 1, 
his sons and grandsons and they had 
incurred debts, some jointly and some 
individually. Under the trust deed defen- 
ants Nos. 1 to 8 handed over all the 
immovable properties which they owned 
jointly and separately to defendants No. 9 
to discharge their debts. The trust deed 
after authorizing defendant No. 9 to 
determine the amounts due by defendants 
Nos. 1 and 8 jointly and individually to 
outsiders and to discharge the said two 
kinds of debts according to the respective 
circumstances, stated as follows: 

“You are hereby further authorized to settle all 
the matters in dispute between the said Lakshmi- 
narasimha Rao Sowear (defendant No.1) and others 
and Yenduri Bapanayya (defendant No. 8) and also 
to settle these accounts either after the discharge of 
debts jointly and severally due by them or after 
they had adjusted the matter with the creditors. 
Until all these affairs are settled none of us shall 


raise objections to the authority and power hereby 
conveyed toyou.” =. 


Demands to pay the money due to them 
under the award were made to defend- 
ant No. 9 by plaintiff No. 2's mother and 
plaintiff No. 2 under Exs. D and J, dated - 
July 31, 1926, and August 8, 1926, respec- 
tively and by plaintiff No. 1 under Hx. O 
dated April 14, 1927. The trustee, 
defendant No. 9, did not reply to these 
notices; nor did he comply with the 
demands. In the suit, claim is made 
against the defendants personally as well 
as against their family properties, to direct 
defendant No. 9 to pay the suit amount 
by sale of the trust properties in Sch. A, 
and if he does not do so, to sell all or 
some of the trust properties to item No. 1 
of the Schedule to realize the suit amount, 
and for costs. 4 

The learned Judge granted a decree to 
the plaintiffs for the suit amounts together 
with interest against defendant No. 1 
personally and against defendants Nos. 1 
to J and 10 from their family properties and 
against the family properties of all these 
defendants remaining unsold in the hands 
of defendant No. 9. Decree was refused. 
against defendants Nos. 8 and 9 and 
their properties, In the appeal, a decree 
is claimed by the appellants personally 
against defendants Nos. and 9 and 
against the trust. property. The personal 
decree claimed was not seriously pressed. 


1939 
The substantial argument urged is that the 


trust property should have been first made. 


liable for the payment of the plaintiffs’ 
debts. In this connection it is necessary 
to mention that one special aspect of the 
appellant's argument is that Ex. ILE should 
be declared invalid as against them. 
Exhibit III is a sale deed of item No. 5 of 
the suit property which belonged to defend- 
ant No. land which was entrusted with 
defendant No. 9 ander the trust deed 
along with the other properties. He sold 
this property to defendant No. 8 for a 
sum of Rs. 14,500 on May 12, 1917. 

_ The main argument urged in the appeal 
Is that the trusteo cannot settle the 
accounts between defendants Nos. 1 and 
8 until he has discharged all the debts 
due to others including ths debts due to 
the plaintifis and that the said sale 
Ex. HI to defendant No. 8 is invalid. 
This is the subject-matter ot Issue No. 6. 
The learned Judge overruled this conten- 
tion, as well as the contention that the 
sale deed is not supported by considera- 
tion. The question whether the sale in 
favour of defendant No. 8 by defendant 
No. 9 is invalid or not, for the reasons 
alleged by the plaintiffs, will depend on 
a construction of the document, Ex. B, 
provided they areable to show that they 
can take advantage of it. In support of 
their case the respondents did not rely 
Bo much on the terms of the document as 
on -the- general question whether in law 
the plaintiffs are entitled to take advant- 
age:-of the trust deed at all alleging that 
lt was never commuovicated to them. 
In the lower Oourt, it was also urged that 
the award was not binding on defendants 
Nos.1 to7. The learned Judge held that 
1t was binding on them and on their 
behalf this has not been disputed before 


us. 
“The view of the learned Judge that the 
property in.the trust deed is not liable 
for the suit debt was based on various 
grounds: (1) that these debts did not 
exist at the time of the trust deed as they 
came into existence only on the date of 
the award which was after the date of 
the trust deed; (2) that these debts being 
settled by adjustment hetween the parties 
did not come under the description “sums 
“due under the accounts” and therefore did 
not fall within the scope of the award; 
(3) that the suit claims were barred by 
time; (4) that defendants Nos. 8 and 9 
were not parties to the award; and (5) 
that the plaintiffs cannot take advantage 
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of the trust deed because it was not 
communicated to them. As already stated, 
the last ground was the only one which 
was seriously urged in appeal by the 
learned Counsel for the respondents. It 
appears to us that the learned Counsel 
was right in not pressing the other grounds, 
There is no meaning in saying that these 
debts did not exist at the time of the trust, 
Itis true that the trust deed came into 
existence before the arbitrator made the 
award, but the reference to arbitration was 
long before the execution ofthe trust deed. 
That the trustee, defendant No. 9, actively 
co-operated with the arbitrator in deciding 
what amount was due to the plaintiffs from 
defendant No. l appears to be clear from 
the evidence. Though he did not settle 
the dispute between the plaintiffs and 
defendant No. 1, it was he who after 


examining the account books sent 
the statement, Ex. for the in 
formation of the arbitrator. The Lanka 


lands which defendant No. 1 got under 
the award were included in the trust deed 
“as the property of defendant No. 1 and 
though it was decided that these Lanka 
lands should be allotted for the share of 
defendant No. 1 beforehand, in para. 7 
of the award, the arbitrator specifically 
states that according tothe arrangements 
entered into between the parties the 
Lanka lands should be allotted to the. 
share of defendant No. l. 

It therefore came within the scope of 
the award. To say that before the award 
was passed, the Lanka lands were allotted 
by mutual agreement to defendant No. t 
and therefore did not come under the 

‘award is in the circumstances meaning- 
less, Evidence shows that defendant No. 9 
agreed to sell this property to the zamin- 
dar of Ohellapalle (see Ex. K) and to 
assure the zamindar of a complete title to 
the property, defendant No. 9 sent the fee 
and the stamps to the arbitrator aad 
asked him to expedite the award. The 


*suit debts due to the plaintiffs did already 


exist and what the award did was only 
to specify the exact amount after looking 
into the accounts and by mutual adjust- 
ments. To say therefore that these debts 
did not exist at the time of the trust is 
to assert an argument which is not con- 
vincing. Taking the evidence as a whdle 
with reference to the arbitration, the award 
and the trust deed, we have no doubt 
that the suit debts did exist at the time of 
the trust deed, the only question being 
whether under the trust deed these debts . 
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should be discharged before the property 
under Ex. Ill was sold by defendant 
No. 9 to defendant No.8. If these debts 
were barred by limitation at the time of 
the award, how could the learned Judge 
give a decree against defendants Nos. 1 
to 7 as perthe award ? It appears to us 
that amongst the grounds on which the 
lower Court's decision is based, the only one 
ihat requires examination is whether the 
plaintiffs can avail themselves of the 
trust deed, and if they can, whether their 
debts and the debts of the other creditors 
have got to be paid before defendant 
No. 9 could sell the property included in 
the trust deed to defendant No. 8 

It is argued that the plaintiffs cannot 
avail themselves cf the trust deed in this 
case because ib was not communicated to 
them. In this connection the folluwing well- 
Known decisions and a fewothers not very 
material were brought to our notice, namely 
Biron v. Mount (1), Field y. Lord Donough- 
more (2), Nicholson v. Tutin (3), In re 
Baber’s Trusts (4), In re Carr; Ex parte 
Jacobs (5), Doe v. Jones (6), Ellis & Co. 
v. Cross’ (7), Synnat v. Simson (3) and 
Johns v. James (9). We have read these 
decisicns carefully. It is not necessary to 
discuss them asthe gist of these decisious 
is succinctly stated in the well-known books 
of authority to which it will be advan- 
tageous to refer. The law applicableto the 
case has been thus succinctly stated ia 
White and Tudor’s Leading Cases, Edn. 9, 
Vol. 2, at p.-826: 

“Where therefore a legal transfer of property has 
been made to trustees, for payment of the debts 
of the owner, the creditors being neither parties 
nor privies thereto, the creditors do not thereby 
become cestui que trust, and the trustees are mere 
mandatories, Until the mandate has been acted 
upon, the ower of the property, who alone stands 
towards the trustees in the relation of cestué que 
trust, can recal] the money and authority at pleasure. 
Jt is an arrangement by the debtor for his own 
convenience only, and there is no privity between 
the agent and the creditors...... 


Where, however, a trust in favour of creditors has 
been communicated to the creditors—a fact, it 


(1) (1857) 53 E R 506; 24 Beav, 642; 27 L J Ch. 191; 
4 Jur, (Ns) 43; 116 R R242, 

(2) (1841) 56 R R 253; 1 Dr. & War, 227. 
re iy 69 E R 676;2 K & J 18; 1 Jur. (x s) 1201; 


4, 
an (1870) 10 Eq. 554; 40 LJ Ch. 144; 18 W R 


(6) 1840) ME EE AE 10 he 4505 Man. & 
Ya) (bis) 2 A TA NEET e a T 
503; 1915 H B R 239. K 

(8) (1854) 5 H°L O 121; 101 R R 8l. 
ni sie 8 Oh. D 744; 47114 Oh. 833; 39L T 54; 
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seems, which must be clearly proved—it can no 
longer be revoked by the settlor, because the crédi- 
tors, being aware of such a trust, might have been 
thereby induced to a forbearance in respect of their 
claims which they would not otherwise have ex- 
ercised; and a fortiori will this be the case when 
the deed has been acted upon. The communication 
may be proved by the creditors having executed 
the deed, by their having acted upon it, or beinga 
party or privy to it.” 

More or less to the same effect is the 
statement of the law in Halsbury, Vol. 2, 
p. 443, para. 606 and in Godefroi on Trusts, 
Edn. 5, pp. 72 and 73. In the course ofa 
discussion on the question in Lewin on 
Trusts, Edn. 13 at p. 543, the following 
statement appears: 

“It is not necessary that the creditor, to entitle 
himself to the benefit of the deed, should execute 
it, but it will be sufficient if he assentsto it or 
acquiesces in it, or acts upon its provisions, and 
complies with its terms. Hut the creditor must 
do some act to testify his acceptance of the deed 
and not merely stand by and remain passive.” 

It is thus clear that in ordcr to enable 
tLe plaintifis to take advantage of the trust 
deed and claim payment of the debts, since. 
they were not actual parties to the trust 
deed they have to prove that the trust deed. 
Ex. B was communicated to them’ in the 
sese explained above; and to find out 
wlether there has been such communica- 
lion, evidence in the case will have to be 
examined. Before examining the evidence, 
however, we will deal with the argument 
of ihe Advocate General that it was not. 
open to the contesting defendants to raise. 
this question at all. Tne plaintiffs in their. 
plaint distinctly claim to take advantage. 
of the trust deed. They state at the end of 
para. 5: ; 

“And as defendants Nos. l to 10 disclosed tothe 
plaintiffs and others the execution of the said trust 
deed and assured the plaintifis and other creditors 
from the very beginning that the debte due to the 
plaintifs and otheis would be discharged by giving 
effect to the said trust deed, the plaintiffs and other 
ereditors have not taken any action against the 
Majeti people till now.” , 

lospıte of such explicit statement the 
contesting defendants did not “Bay that the 


brust deed was not communicated to the- 


plaintifs and so they cannot take advan- 
tage of it. With reference*to whas; is stated 
in para, 5 of the plaint, no doubt defendant 
No. 9 in his written statement stated that it 
is highly improbable that he would have 
disclosed the contents cf the trust deed to: 
the plaintiffs or assured them of his dis- 
charging the debis due to them, as they were 
not in the position of creditors on the date 
of the execution of the said deed of trust. 
This passage does not contain any denial 


` of the communication of the trust deed to 


the plaintifiS. What is very important is: 
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‘ 


that there is no issue on the question whe- 
ther the plaintiffs are disentitled from 
_ Claiming from the trustee their debts under 
the award as the trust deed was not com- 
municated to them. In these circumstances 
there is a good deal of force in the conten- 
tion of the learned Advocate-General that 
the lower Court should not have made the 
want of communication of the trust deed 
to the plaintiffs one of the grounds for its 
decision. But this objection does not seem 
to have been raised at the time when the 
evidence was adduced, for, we find, though 
the question whether the trust deed was 
communicated to the plaintiffs has not been 
directly put to the witnesses, a good deal 
of evidence has been adduced which has 
more or less a direct bearing on the ques- 
tion. As tbe evidence has been allowed to 
go in unchallenged, we have to deal with it 
and consider how far on the evidence, such 
as it is, the finding of the learned Judge 
ean be supported, (After discussing evi» 
dence their Lordships proceeded). Reading 
the evidence as a whole we are firmly of 
the opinion that the creditors of defendants 
Nos. 1 and 8 knew of the execution of the 
trust, that the plaintifs must have been 
given to understand that they would be 
paid their suit debt by the trustee, that it 
was why defendant No. 9 took such an 
interest in the passing of the award, and 
that was also why he did not reply to the 
notices of the plaintiff. We are also further 
convinced that in various particulars so far 
as-the plaintiffs were concerned, the trust 
was performed. In these circumstances we 
think the trust deed was communicated to 
the plaintifis in the sense explained in the 
extract quoted above. It therefore follows 
that the plaintiffs can avail themselves of 
the trust deed and ask the trustee to pay 
their debts first, if the terms of the trust 
deed authorize them to make such a 
request. ° 


We have already quoted the particular 
term cf the trugt deed under which the 
trustee is 

“authorized to settle the matters in dispute be- 
tween the said Lakshminarasimha Rao Sowcar 
and others and Yenduri Bapanayya and also to 
` gettle the accounts either after the discharge of 
debts jointly and severally due by them or after 
ethey had adjusted the matter with the creditors,” 


It is clear from this that the power to 
settle the matters in dispute between defen- 
dant No. 1 and others and defendant No. 8 
would arise only 

“after the discharge of the debts jointly and sever- 
ally due by them or after they had adjusted the 
matters with the creditors.” 3 
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The suit debt is a debt due by defendant 
No. 1. It follows from the term of the trust 
deed that it is only after the settlement of 
these debts that the trustee has authority 
to settle the dispute between defendant No. 1 
and defendant No. 8 It was in settlement 
of the dispute between defendant No. 1 and 
defendant No 8 that Ex. 3 was executed by 
the trustee in favour of defendant No 8. 
Aceording to the trust deed he could execute 
this document only after the plaintiffs’ claim 
has been settled. The trustee’s understand- 
ing of the document which he gave exprea- 
sion to in his evidence is erroneous; and it 
was not seriously argued by the respon- 
dents’ learned Counsel that under the terms 
of the trust deed, if the trust deed can be 
availed of by the plaintiffs, the plaintiffs 
have no right to ask for a discharge of the 
debts before the settlement of the disputes 
between defendant No. 1 and defendant 
No. 8. In these circumstances we would hold 
that so far as the plaintiffs’ claim is cone 
cerned, they are entitled to say that Ex. 3, 
inasmuch as it was executed before the 
discharge of their debts is invalid against 
them and would not be binding on them. 
The declaration asked for by the plaintiffs 
should be granted. But it is stated by the 
Advocate-General that if the debis of the 
appellants can be paid from out of the 
other properties of defendants Nos. lto 10 
against which they have got a decree, they 
do not desire to give effect to the declara- 
tion that Hx. 3 is invalid. We would 
therefore add to the decree given in favour 
of the plsintiffs by the lower Court that the 
plaintiffs in order to realize their debts 
remaining unp:id after proceeding against 
the properties mentioned in the lower 
Oourt’s decree, can proceed against Ex. 3 
properties; but, if their debts have been 
otherwise realized by proceeding against the 
other properties, then no action should be 
taken by them against Ex. 3 properties, 


» For the above reasons the lower Court's 


decree will be modified in the manner 


. indicated above. -The appellants are enti- 


tled to their costs of this appeal and alsy 
to their cos's inthe Court below. 


Decree modified. 


+ . 


N.78: 
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OUDH CHIEF COURT 
Application No. 22 of 1936 
November 28, 1938 
Zis-UL Hasan AND HAMILTON, JJ. 
Thakur SHEO RATAN SINGH— 
Oppositg PARTY—APPI,TOANT 
VETSUS 
DEPUTY COMMISSIONER, FYZABAD 
as MANAGER, COURT or WARDS, 
DEOGARH ESTATE AND ANOTHER -— 
ÅPPLICANTS—-OPPOBSIT Party 
U. P. Agriculturist’ Relief Act (XXVII of 
1934), s. 2 (2) Proviso (2)—Local rate—How to be 
determined. A 
The local rate is five per cent. upon the annual 
value of the estate in a case of Fyzabud District 
and the “ annual value’ ie defined in s, 2of the 
Local Rates Act of 1914, as double the amount of 
the land revenue forthe time being assessed upon 
an estate where the settlement of the land revenue 
is liable to periodical revision, The local rate, 
therefore, is five per cent. of double the land revenue. 


Dr. Vyas v. Barkhandi Mahesh Partab Narain Singh 
(2), referred to. 


App. for revision of the order of the 
Subordinate Judge of Sultanpur, 
November 16, 1935. 
| Mr. M. Naimullah, for the Applicant. 

Mr. H. S. Gupta, Government Advocate, 
for Opposite Party No. 1. 

Mr. M. Wasim, for 
No. 2. 


Order,—This application in revision 
first came up before a Bench of this Couri 
composed of the late Chief Judge and the 
late Mr. Justice Smith who were unable to 
agree. 
~ The question before them was whether 
the Deputy Commissioner of Fyzabad as 
manager of the Court of Wards of the 
Deogaon estate representing Raja Yasin 
Ali Khan and Musammat Khurshed Bano, 
opposite parties, were or were not agricul- 
turists. The learned Civil Judge found 
that the opposite parties were agriculturists 
and, therefore, granted instalments and re- 
‘duced the rate of interest on the amount 
payable by the opposite parties. 


Opposite Party 


The application in revision of Sheo Ratan” 


Singh was that this decision was incorrect be- 
‘cause the opposite parties were not agricultu- 
tists. Whether they were or they were not 
agriculturists depended on the construction 
of s. 2 (2) of the U. P. Agriculturists’ Relief 
. Act. 

‘The late Mr. Justice Smith held that the 
exception on the ground of payment of 
income-tax did not apply to the class of 
agriculturists mentioned in sub-s. 2 (2) (A) 
and the first proviso, and consequently the 
opposite parties who belonged to such 
class of agriculturists were not, because 
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they paid income tax, deprived of the bene- 
fit of the Agriculturists’ Relief Act. 

The late Chief Judge, on the other hand, - 
was of opinion that the persons referred to 
in the first proviso of s. 2 were subject 
to the rule contained in the second proviso 
and therefore the payment of income-tax by 
the opposite parties in this case had to be 
considered. He also held that it became 
necessary to find out whether the income- 
tax to which the opposite parties were 
assessed did or did not exceed the local 
rate payable on the land held by them, be- 
cause only if income tax exceeded the local 
rate the opposite parties would not be 
agriculturists. ; 

Owing to the difference of opinion among 
the learned Judges the following question 
was referred to a Full Bench: 

“Are the persons referred to in the first proviso 
to s.2(2} ofthe U.P. Agriculturists’ Act subject or 


not to the rule contained in the second proviso of 
that sub-section ?" 


The decision of the Full Bench of which 
we both were members was that the persons 
referred to in the first proviso to s. 2 (2) 
are subject to the rule contained in the 
second proviso of that sub-section. 

The decision of the Full Bench agrees 
with the decision of the late Chief Judge 
and the question is whether we now should 
proceed as the late Ohief Judge intended 
to proceed, namely, remit the issue which 
he framed to the lower Court for a finding. 
This issue runs as follows: 

“Does the amount of income-tax to which the 


judgment-debtors (opposite parties) are assessed, 
exceed the local rate payable on the land by them ?" 


Why the learned Ohief Judge thought 
it necessary to remand the suit was because 
the Civil Judge had held “cesses” to be 
same thing as “rate” under the District 
Boards Act, while in Lachman Singh v. 


-Dhanesh Singh (1936 O. W. N. 25) (1) the 


distinction between “cesses” and ‘local 
rates” was pointed out, We do not, however, 
think if necessary to remand this suit 
because the rate is to be found in. the 
District Board Manual, Vol. 1, p. 178. It 
will there be seen that notification 
No. 200/I-243, dated January 29, 1915, has 
laid down that in Oudh the rate is five 
per cent. per annum upon the annual value 
of the estate except in three districts 
Lucknow, Rae Bareli and Barabanki, and. 
this case is of Fyzabad district. The rate, 
therefore, is five per cent. upon the annual 
value of the estate. . 

Dr. Vyas v. Barkhandi Mahesh Partab 


(1) (1936) O W N 25; 160 Ind. Cas, 323; 1936 Q L 
R 40; 8 R Ọ 255; A TR 1936 Oudh 179. 
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Narain Singh (1938 O. W. N. 836) (2) 
was a similar case to the present one and 
it was pointed out there that the “annual 
value” is defined in s. 2 of the Local Rates 
Act of 1914 as double the amount of the 
land revenue for the time being assessed 
upon an estate where the settlenent of the 
land revenue is liable to periodical revision. 
Exhibits 9 to 92 in the case show that the 


‘land revenue is Rs. 16,000. The local rate 


would then be five per cent. of double 
this amount, that is to say, Rs. 1,600 which 
far exceeds the income-tax which is 
Rs. 169, and this is the only income-tax 
which has been shown to be paid, As the 
income-tax, therefore, does not exceed the 
local rate, the opposite parties are agricul- 
turists and the decision of the learned 
Civil Judge is correct. 

We, therefore, dismiss this application 
with costs. 

8. Application dismissed. 


(2) (1938) O W N 836; 177 Ind. Oas. 362; 1938 R D 
he 11 RO 42; 19380 L R 409; AI R 1938 Oudh 
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Hindu Law—Marriage—Restitution of conjugal 
rights—Suit for, by Hindu wife—Claim, whether in 
nature of equitable right—-Gross failure on wife's 
part to perform obligations imposed by sacrament 
of marrtage—Whether entitled to relief claimed 
Power of Court—Husband and wife. 

The right of an order for restitution of conjugal 
rights is of the nature ofan equitable right. Under 
Hindu Law ahusband may be bound to maintain 
hig wife, but it does not follow that she is entitled 
to an order fromthe Court for the restitution ofe 
conjugal rights. That depends upon the facts of 
the case. Even sofhething less than what might be 
called a matrimonial offence for the purposeof a 
divorce cr judicial separation may be sufficient to 
prevent a plaintif obtaining an order for restitu- 


tion of conjugal rights. Where the wife, in such a 


case, is plaintiff, gross failure on the part of a 
Hindu wife to perform the obligations by the 
marriage contract, or, more cosrectly, the sacrament 
of marriage, imposed upon her for the benefit of 
the husband, might if properly proved afford a good 
grond for refusing to her the assistance of the 

urt, 

Where, therefore, although the wife who has 
brought a suit against her husband for the resti- 
tution of conjugal rights is not guilty of matrimo- 
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nial offence, in the sense that she has not been 
guilty of adultery, nevertheless if it is clear that sha 
hss deserted her husband's house, rejected all 
attempts at reconciliation and has insulted and out- 
raged his family house, and that she was moved to 
seek an order of restitution of conjugal rights not 
because in truth she wanted to live with her hus- 
band but to punish him and prevent him from a second 
marriage contemplated by him due to the desertion 
by the wife and that there was a grossfailure to 
perform the duties imposed upon her as a Hindu 
wife; the Court is justified in refusing topass an 
order for restitution for conjugal rights even if she 
in good faith desires it. The fact that she has 
borne her husband a child is not in itself sufficient 
to outweigh her failure in other duties. Bai Jivt 
v. Narsingh-Lalbhait (1) and Moonshee Buzloor 
Ruheem v. Shumsoonnissa Begum (2), relied on. [p. 
459, col. 1.) ; 

No Court can compel a man or woman to live 
with one another against their will. | 

5. A. against the judgment of the Assis- 
tant Judge, Larkana, dated May 13, 1930. 

i Mr. Pahlajsing B. Advani, for the Appel- 
ant. 

Mr. Fatehchand Assudomal, for the Res- 
pondent. 

Davis, J. C.—This is an appeal against 
the judgment of the Assistant Judge, 
Larkana, dismissing an appeal against the 
judgment of the. Bubordinate Judge, 
Larkana, who dismissed the plaintiff's suit 
for restitution of conjugal rights. The 
plaintiff in this case, who belongs to the 
Amil community of Larkana, is a woman, 
and was married to the defendant, and 
for some time lived with him as his wife 
and bore hima son, but thereafter trouble 
arose between them: the wife left the 
husband’s house and didnot return, and 
after vain efforts at reconciliation, the hus- 
band married asecond wife. To prevent 
this, the plaintiff brought the suit out of 
which this appeal arises asking not only 
for an order of restitution of conjugal 
rights but an injunction restraining the 
defendant from marrying a second wife 
in her lifetime. But her prayer fcr an 
injunction was made too late, for by the time 
notice could be served upon the defendant 
he had married a second wife. But the 
plaintiff continued with the suit, which she 
had begun, for restitution of conjugal rights, 
and she failed because both the Courts 
found that her suit was not brought in 
good faith at all, that its main purpose— 
she herself admitted this—was to prevent 
the defendant marrying again, and having 
been unable to succeed in this, the real 
purpose of her proceedings was frustrated, 
and the suit was pressed only for some 
ulterior purpose, the learned- Subordinate 
Judge believing it to be at the instigation 
of her father. 
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Now, the first point taken in appeal, and 
undoubtedly it was the only point taken in 
the lower Appellate Court, was that the 
tight of an. order for restitution of conjugal 
rights was not an equitable right as the 
lower Courts had found, but a legal right, 
and the learned Advocate for the appellant 
argued, as he had argued in his memo- 
randum of appeal, that a Hindu wife has 
an absolute and unqualified right to return 
‘to ker husband’s house, and he has an 
absolute and unqualified duty to receive and 
maintain her, but that in any case he could 
not refuse to receive her unless if was 
shown that she had been guilty of a matri- 
monial offence such as adultery or desertion 
for two years and cruelty, which would 
justify her husband in obtaining a divorce 
or judicial separation ; and in support of 
his argument the learned Advocate refer- 
red us to certain cases which, however, were 
not recent cases and none of which appear- 
ed to usto be so relevant tothe present, 
case as a Bombay case, Bai Jiri Vv. Nar- 
singh Lalbhai (1). In that case, asin this, 
the parties were Hindus, and dealing with 
this question of the nature of the right 
Marten, ©. J. said: 

“T think they have lost sight of the nature of the 
suit, which, after all, is one rather akin to an 
action in personam on the Original Side, or in the 
Equity Courts in England, I have already pointed 
out thabin the arguments in Moonshee Buzloor 
Ruheemv. Shumsoonissa Begum (2), it was described 
ag akin to a specific performance action. In two other 
cases Lord Herschell has been disposed to apply 
to such a suit some of the principles with which we 
are all familiar sitting in a Court of Equity. I 
refer to the principle that he who seske equity must 
do equity or must come into equity with clean hands. 
Accordingly in Mackenzie v. Mackenzie (3), Lord 
Herschell remarks (p. 3904) : 

Tt is not a motion strange to our law that the 
Court should ,refuse its aid to one who dces not 
come into it with clean hands, and when the ques- 
tion arises for decision, I think, it may well be 
considered whether the Court would be bound to 
entertain an action, and grant relief at the suit of 
one whose misconduct. though falling short of a 
matrimonial offence, has been the primary cause 
of the difficulty, and has led to the refusal to adhere ” 

And then in Russel v Russell (4), Lord Herschell 
states (p. 4567) : 

‘Indeed, if the broadest definition of cruelty 
which has been contended for in this case were 
accepted, it would still be to my mind unsatisfactory 
that a husband who, though stopping short of cruelty 
in that sense, had by insult and outrage driven 
his wife to leave him, should, without repentance 

(4) 51 B 329; 101 Ind. Cas. 403; AIR 1927 Bom, 
264, 29 Bom LR 332. 

(2) 11M I A 551; 8 W R 3; Marsh 286; 2 Suth, 59; 
2 Sar. 259; 2 Hay 190(P 0). 

(3) (1895) A 0 384. 

(4) (1897) A 0395. 


*Pago of (1895) A. O.—[ Ed], 
tPage of (1897) A. O.—[ Ed]. 
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for the past or any assurance of amendment for tH 
future, be able to invoke the assistance of the Court 
and call for the strong arm of the law to force bis 
wife under pain of imprisonment to resume co- 
habitation. One would think that the Court 
might well refuse to afford its assistance to one who 
acted thus." 


Soit is clear that this right is of the 
nature of an equitable right ; and the learns 
ed Advocate for the appellant was at pains 
to show that it wasnot in the nature of 
an equitable right, because if equitable 
principles, such as have been referred to 
by the Chief Justice in the Bombay case, 
applied, then clearly the plaintiff fared 
badly, because ifa suit for restitution of 
conjugal rights was not brought in good 
faith for that purpose but for another, the 
learned Judges had ample discretion in the 
exercise of what might fairly be called an 
equitable jurisdiction to dismiss the plaiut- 
iff's suit on the ground that it was not 
brought in good faith. Moreover, the pas- 
sage in this judgment, to which we have 
referred,is authority against the argument 
of the learned Advocate for the appellant 
that an order for restitution of conjugal 
rights must be made unless it can be shown 
that the party asking for that order has 
been guilty of a matrimonial offence, 
Clearly, remedies that have their origin in 
the Ecclesiastical laws in England and have 
relation toa Obristian society must be 
applied with caution to Hindus. It is obvi- 
ous that rules which have their origin in 
and are adapted to society where divorce 
is recognized may be inapplicable ` with 
full force to a society such as that to which 
the plaintiff and defendant belong where 
divorce is not recognized, and where while 
the husband may marry more wives than. 
one, the woman has no such correspond- 
ing privilege, and indeed, cannot obtain 
a divorce, for divorce in this community 
isnot recognized. Madgavkar, J. in Bai 
ee v. Narsingh Lalbhai (1),.at p. 338*, 
said ; 

“In view of the order we propose to pass, I do 
not desire to enter exhaustively, into the present 
state of the law as regards the husband's rights and 
the wife's defences in a suit for restitution by the 
husband. Icontent myself with holding that, on 
the pleadings as at present framed, the lower Courts 
have, in my opinion, taken too broad a view of the 
rights ofthe husband. It is argued for the appel- 
lant wife that desertion in certain circumstances 
might suffice as a défence. ‘The respondent contends ° 
that the Hindu Shastras are clear as to the right of - 
the husband to re-call a wife even after desertion 
and that the Courts are bound to give effect to 
these rights. As at present advised, I am of 


opinion, that the Courts have declined to lend them- 
selves to either extreme position. 


” #Pabes of 51 B.—[Bd.] 
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Ong reason is that the Hindu Law itself, even 

while it lays down the duty of the wife of implicit 
_obedience and return to her husband, has laid down 
no such sanctions or procedure, 4s compulsion by 
the Courts to force her to return against her will. 
“This remedy and this procedure, as has been pointed 
out by the learned Chief Justice began in England 
from the Ececelesiastical Courts and have been modi- 
fied by legislation. They have been adopted by the 
British Indian Courts by various analogies such as to 
consider them as species of suit for specific per- 
formance. However, that may be, it is undoubted, 
since the case in Moonshee Buzloosr Ruheem v. 
Shumsconnissa Begum (2), that the Indian Courts 
have jurisdiction in such suits and under the 
Civil Procedure Code, O. XXI, rr.32 and 33, that 
until lately, the wife could even be imprisoned on 
her failure to obey the decree. Nevertheless, the 
difficulty pointed out at the outset has always 
been present to the minds of the Courts, viz. that 
such compulsionis repugnant to modern ideas, it 
is based on one-sided texts thousands of years old, 
hardly suited even in Indiato existing social condi- 
tions, and it hasto be enforced by sanctions and 
procedure borrowed from the West and from some- 
what archaic canons of Ecclesiastical law, Hence 
the provision. in O, XXI, r. 33, as it originally 
stood, that even while passing a decree for restitu- 
tion of conjugal rights the Court could expressly 
direct that it should not be executable by imprison- 
ment. Under the latest amendment the penalty 
is abolished ” f 

Then the learned Judge in the course of 
his iudgment refers to certain observations 
of Harington, J. in Dular Koer v. Dwarka 
Nath Mis er ’5}, at p. 973*, who observed: 

“But while I recognize that the habitsof Hindus 
and Europeans with regard to marriage state so 
differ that it would not be safe to say that what- 
ever was 2 defence to an action of this nature in 
the case of a European would also be in every case 
a defence in the case of a Hindu, yet am not 
prepared to assent to the proposition that this Court 
is bound to senda Brahmin lady to resideina house 
in which her husband keeps a low caste prostitute,” 

In concluding the learned Judge said: 
(p. 3411): 

“The Courts, therefore, recognize the difficulty and 
on theone hand do not lay down that differences 
and a desertion which the party responsible might 
desire to retract should be held to be a sufficient 
ground so as to leave no locus pænitentiæ, but on 
the other hand, they have not assented to the pro- 
position that actual physical cruelty is necessary to 
enable the wife to resist sucha suit. In the absence 
of legislation it appears, therefore, on the whole 
that the Courts desire to consider the entire con- 
duct ofthe parties sogsto be able to judge whether 
the plaintiff deserves at the hands of the Court 
the relief which he seeks, and whether such a relief 
is not unreasonable in the particular case against 


the defendant. Neither judgment below has any’ 


reference to these considerations.” 

. The same principles, though not exactly 
the same considerations, will apply when 
the question is not of a husband's demand- 
ing his wife’sreturn but of a wife asserting 
the duty of herhusband to return to her, 


(5) 34 0971, 
~ *Page of 880. Ad] TT 
{Page of 51 B.—[ Ed] 
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or to receive her in his house. Under 
Hindu Law, a husband may be bound to 
maintain his wife. -It does not follow she 
is entitled to’ an order from the Court for 
the restitution of conjugal rights. That 
depends upon the facts of the case. And 
apart from the difficulty of determining 
from English precedents what acts in Hindu 
society constitute matrimonial offences, 
which offences itis argued, are conditions 
precedent to the grant of a divorce or judi- 
cial separation under English Law, it is 
now recognized, and the passages which 
we have quoted make it clear, that some- 
thing less than what might be called a 
matrimonial offence for the purpose of a 
divorce or judicial separation may be suffi- 
cient to prevent a plaintiff obtaining an 
order for restitution of conjugal rights, and 
in Bai Jivi v. Narsingh Lalbhai (1), 
Marten, C. J., referring to the case in 
Moonshee Buzloor Ruheem v. Shumsoonnissa 
Begum (2), decided by their Lordships of the 
Privy Council said (ip. 332*) : 

“Their Lordships there set out at pp. (06 and 607+ 
the arguments advanced at the Bar, one of which was 
that a suit of this nature was in the nature of a 
suit for specific performance. It was then pointed 
out that the very fact that the parties were not 
subject to the rather rigid principles of the ecclesiag- 
tical jurisdiction might really be to their benefit 
by allowing rather wider defences to be put forward. 
At p. 6121 it is said: i 

‘If, however, it be granted that, according to 
Muhammadan Law, the husband may sue to enforce 
his right to the custody of his wife’s person: and 
that, if her defence be cruelty, she must prove cruelty 
of the kind just described, it by no mears follows 
that she has not other defences to the suit which 
would not be admitted by our Ecclesiastical Courts 
ina suit for the restitution of conjugal rights. The 
marriage tie amongst Muhammadans is not indis- 
soluble as it is among Ohristians. The Muhammadan 
wife, as has been shown above, has rights which 
the Christian or at least the English wife has not 
against her husband As Indian Court might well 
admit defences founded on the violation of those 
rights, and either refuse its assistance tothe hus- 
band altogether, or grant it only upon terms of hig 
securing the wife in the enjoyment of her personal 
safety, and her other legal rights; or it might, on a 
sufficient cause, exercise that jurisdiction which is 
attributed to the Kazee by the Futwa (if the law, 
indeed, warrants such a jurisdiction), of selecting a 
proper place of residence for the wife, other than 
her husband's house’. 

Then at p. 614+ after refusing to accept thejwider 
propositions laid down in the lower Oourt, and point- 
ing out that the general Muhammadan Law had to 
be applied, the judgment proceeds at p. 615} :} 

‘It seems to them clear, that if cruelty in a degree 
rendering it unsafe for the wife to return to hus- 
band's dominion were established, the Court might 
refuse to send her back. It may be, too, that gross 
failure by the husband of the performance of the 
obligations which the marriage contract imposes on 


*Page of 51 Kom.—| Hd, 
+Pages of 11 M, I. A.—{Hd.] 
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him for the benefit of the wife might, if properly 
proved, afford good grounds for refusing to him the 
assistance of the Court. And, as their Lordships 
have already intimated, there may be cases in which 
the Court would qualify its interference by imposing 
terms on the husband. But all these are questions to 
be carefully considered, and considered with some 
reference to Muhammadan Law. 

Before however any of these principles can be 
applied, the facts to which they are to be applied 
must be established by legal proof; and this, their 
Lordships are of opinion, has not been done in the 
present case. Besides the evidence on the futile and 
now abandoned issue about Freemasonry, there is 
little evidence in the cause.” 

We emphasize the words: 

‘It may be too that gross failure by the husband 


’ of the performance of the obligations which the 


marriage contract imposes on him for the benefit 
of the wife, might if properly proved, afford good 
grounds for refusing to him the assistance of the 
Oourt ” 

For cubstituting the wife for the husband 
where the wife, as in this case, is plaintiff, 
it appears to us that the learned trial Judge 
has in fact found gross failure on the part 
of a Hindu wife to perform the obligations 
by the marriage contract, or, more correctly 
the sacrament of marriage, imposed upon 
her for the benefit of the husband, for it is 
clear that in this case the wife has not, as 
she should have, under Hindu Law, on her 
marriage become one with the family of 
her husband. She has in her keart remained 
in the family of her father. She has sided 
with her father’s house against her hus- 
band’s house; she has refused all efforts 
at reconciliation and insulted and outraged 
his house by the charges of misconduct 
she has brought against him and his 
widowed sister-in-law. 

It is said in appeal that the judgment of 
the lower Appellate Court is wrong because 
it has not discussed at length and found 
again upon questions of fact on which the 
decision itt this case must turn. But itis 
clear from the judgment of the lower Appel- 
late Judge that the facts as found by the 
trial Court were not challenged in appeal 
before him, and the only point taken in 
that appeal is the point that he has set out 
for his decision, whether the Subordinate 
Judge has rightly exercised his discretion 
in refusing relief to the plaintiff for re- 
stitution of conjugal rights, and although 
fault can be found with this issue on the 
ground that it is unduly comprehensive, 
nevertheless it is clear that it was precisely 
on this question of the exercise of this dis- 
cretion that the learned Advocate for the 
plaintiff wished in that Oourt and in this, 
to take his” ground; and it is clear to us 
that the lower Appellate Court did not 
again discuss and find at length on ques- 
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tions of fact because the findings of the wial 
Court on questions of fact were accepted 
before it. On those findings of fact it is 
clear the wife left her husband's house 
without his permission ; she did not, as the 
learned Judge observed, realize her position 
as a Hindu wife, and though it may well 
be that time and the spread of education 
have softened the harsh austerity of the 
simple rule that a Hindu wife must look on 
and revere her husband as a god, yetit is 
clearly her duty to honour and obey him, 
and it is clear that this is precisely what 
this petitioner did not do, not on one or 
two occasions, for occasional lapses might 
be forgiven, but over a long period of time. 
In December 1327 she left her husband's 
house without permission, but after a period 
of nine months on the intervention of good 
people, she returned. There was docu- 
mentary evidence before the learned trial 
Judge that on the very night she left, the 
busband’s brother wrote in courteous and 
fitting terms to her father to ask her ‘to 
return, but it was of no avail, and even after 
her return the old quarrels and misunder- 
standings revived and continued. There 
were accusations and counter-accusations 
about a gold locket, which may seem a 
small thing in itself but led to serious 
quarrels. A committee of the panchayat 
was appointed to inquire into the charges 
in this connection and they found against 
the father. In 1929 the father was ex- 
communicated by the panchayat and the 
daughter sided with the father and again 
left her husband's house without permis- 
sion in May 1931, and from that date to 
the date of suit, she was living with her 
father when every attempt at reconciliation 
had been made by her husband and had 
failed. 

In September 1932, there was further 
trouble arising from the serious illness of 
the husband's brother, and such was her . 
conduct as a Hindu wife, in this matter, 
that her husband determined to take a 
second wife because all his efforts at recon» 
ciliation had failed. It was thea primarily 
to restrain the second marriage that the 
suit was brought. Therefore, though it may 
be said that the plaintiff has been guilty of 
no matrimonial offence in the sense that 
she has not been guilty of adultery, nevers 
theless it is clear that she haa deserted her 
husband’s house, rejected all attempts at 
reconciliation and has insulsed and outraged 
bis family house, and that she was moved 
to seek an order of restitution of conjugal 
rights not because in truth she wanted to 
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. $ , ; 
live with her husband as one of two wives, 
for it. is clear from her statement tha. she 
does ‘not, but to punish him. The learned 
trial Judge says so far as she is concerned : 

“The wife herself has made it clear in her depo- 
sition that after her busband’s second marriage 
everything is over and that she would require sepa- 
rate maintenance to finish up the rest of her life.” 


-So far astmaintepance is concerned, there 
is already an order of maintenance under 
s. 483, Oriminal Procedure Code, against 
her husband. She could, in fact, get nothing 
further by these proceedings, for, under 
O. XXI, r. 33, she would get n payment 
of money and nothing more. No Court can 
compel a manor woman to live with one 
another against their will. Not only then 
is this petition vitiated by the fact that it 
is not brought in good faith, but the facts 
as found by the Judge show a desertion 
by the wife of the husband and a gross 
failure to peiform the duties imposed upon 
her asa Hindu wife. The fact that she has 
borne her husband achild is not in itself 
sufficient to outweigh her failure in other 
duties. We agree with the learned Judges 
in the Courts below that she has over a 
period of years been guilty of such un- 
wifely conduct as would, in cur opinion, 
justify the Court in refusing to give her 
an order even had she in gocd faith desired 
ite We would remark that our failure to 
give her the order she seeks would appear 
in no way to prevent her becoming re- 
conciled with her husband, if good people 
should again intervene. We, therefore, 
dismiss this appeal. We make no orders as 
to costs as. they will have to be paid out 
of the plaintiff's maintenance. 

8. Appeal dismissed. 
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G. PERUMALSWAMI NADAR AND 


OTAERS— RESPONDENTS 

Hindu Law-~~Mother—Right of residence-~W hether 
has absolute right of residencein family house— 
Court when can compel her to vacate it, 

A Hindu mother has no absolute rightto remain 
in the family house after it hgs been sold at an 
auction held in pursuance of an order passed in a par- 
tition suit and has been purchased by another 
branch of the family. She, however, has a right 
to a suitable residence; and if one can be found 
among the family properties, the Oourt can 
compel her to accept it when a fair poration de- 
mands it. The co-parceners have a right to separate 
and a right to have the estate partitioned and” the 
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Court must do justice to all parties. Ramanadhan 
v. Rangammal (1), explained, Oficial Assignee of 
Madras v. Rajabadhar Pillai (2', Suryanarayana 
Rao Naidu v. Balasubramania Mudali (3; and 
Mangala Debi v. Dinanath Bose (4), referred to. 


C. A. from the judgment of Mr. Justice 
Gentle, dated January 11, 1938. 

Messrs. K. Rajah Iyerand A, S. Nutaraja 
Iyer, for the Appellants. 

Messrs. S. Doraiswamy Iyer, Srinivasa- 
raghavan and Thiagarajan, for the Respond- 
ents, 


Leach, C. J. — This appeal raises the 
question whether a Hindu mother has the 
right to remain in the family house after 
it has been sold at an auction held in pur- 
suance of an order passed in a partition 
suit and has been purchased by another 
branch of the family. One Thavusamuthu 
Nadar had three soss, Rathn:swamy, 
Vallathambi and Guruswaml, Rathnaswamy 
married Amanthammal, defendant No. 6in 
the suit out of which this appeal arises, and 
by her had two sons and one daughter 
(plaintiffs Nos. 1 and 2 and defendant No. 9). 
Vallathambi married Janaki Ammal, the 
appellant, who was defendant No.8 and 
by her had five sons and one daughter 
(defendants Nos. 1, 2, 3, 4, 5 and 
11). Guruswami married Raja Rajeswari 
Ammal, defendant No. 7, who bore 
him three sons and a daughter (plaintiffs 
Nos. 3, 4 and 5 and defendant No. 10). 
Thavasamuthu lived with his three sons 
and their families in the family house at 
Porayar, Tanjore District. He was a man 
of considerable wealth and died leaving a 
large number of immovable properties. 
According to the plaint, Thavasamuthu died 
in or about the year 1885. Guruswami, the 
younger son, died in 1920. Rgthnaswamy 
and Vallathambi survived their father, but 
predeceased Guruswami. In the year 1991, 
a partition suit (O. S. No. 655 of 1921; was 
filed by the sons of Rathnaswamy and Guru- 
swamy. On January 18, 1924, a preli- 
minary decree for partition was passed by 
Devadoss, J. who directed that the ques- 
tions relating to the maintenance of the 
widows of Rathnaswamy, Vallathambi and 
Guruswami and their rights to reside in 
family “properties” should be decided after 
the receipt of the report from the Official 
Referee. Been . 

On November 10, 1936, the case came 
before Wadsworth, J. who passed what has 
been described as an interim final decree. 
Wadsworth, J. directed that the suit should 
be remanded to the Official Referee for the 
preparation of a final account on the basig 
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of his order and for the framing of a scheme 
of partition. On July 30, 1937, the Court 
directed that the immovable properties 
comprising the estate should be sold at an 
auction at which the members of the three 
branches of Thavasamuthu's family alone 
should have the right to bid. In othar 
words there should be a private, not a pub- 
lic auction. This private auction took placa 
in September 1937. The family house was 
bought by plaintiffs Nos.3, 4and 5. Their 
branch altogether bought nine properties, 
of a total value of Rs. 53,000. The appel- 
lants sons bought 23 houses with land 
attached for which they paid about 
Rs. 2,00,000. Lakshmana Rao, J. dealt with 
the question of the confirmation of these 
sales. The appellant objected to the sale 
of the family house being confirmed and 
asked the learned Judge to cancel it or to 
declare that the sale was subject to her 
right to reside therein. The learned Judge 
rejected ker contentions and confirmed the 
sale without any restriction. Theappellant, 
however refused to vacate when called 
upin to do so by the receivers and they 
had to apply to tbe Court for an order 
directing her to vacate. This application 
was heard by Gentle, J. Plaintiffs Nos. 3, 
4 and 5 offered to allow the appellant, 
although she was not their mother but the 
mother of defendants Nos. 1, 2,3, 4,4 and 
11 to reside in another house which they had 
purchased, until the partition had been 
completed. Ths learned Judge considered 
that this was a Very reasonable sugyestion 
and passed an order directing the appellant 
to Vacate the family house on this condi- 
tion. The present appeal lies from this 
order. It has rot been suggested that the 
respondents are unwilling to comply with 
the condition, but it is said that the learned 
Judge was wrong in direcling the appellant 
to vacate at all. Itis said that under Hindu 
Law sbe has an absolute right to remain 


in the house until her death. While recog- | 


nizing that as a general rule a Hindu 
mother has a right to reside in ths family 
house, the respondents contend that in the 
special circumstances of this case, the ap- 
pellant is bound to vacate. Th-y also con- 
tend that partition of the family properties 
puts an end tothe right of a mother t) re- 
main in the family hotige, and in such cir- 
cumstances, she must accept a suitable 
residence elsewhere. Mr. Rajah Iyer, on 
behalf of the, appellant, relies on the Fall 
Bench decision of tbis Court ia Ramanadhan 
v. Rangammal (1) and particularly on the 
(1) 12 M 260 (F B). 
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following passage which appaars at p. 270* 
of the report: 

“The right of residence of Hindu females is 
ordinarily referable to the family house, and a 
purchaser may be presumed to have notice of that 
fact. It is reasonable to hold that he is not a bona 
fide purchaser entitled to eject her, unless it is 
proved that the sale is valid as against her, either 
because, as in this case, it is made in liquidation 
of a debt binding on her or an ancestral debt, or 
with her consent or in circumstances which would 
sustain a plea of equitable estoppel against her.” 

Mr. Doraiswami Iyer on behalf of the 
respondents does not challenge the correct- 
ness of this statement of the law, but he 
says that the appellant is bound to vacate 
in the circumstances of this case. In her 
written statement the appellant laid no 
claim to a right to reside in this particular 
house, but set up the plea that a house for 
her residence had to be set apart. The 
judgment of Devadoss, J. in postponing the 
consideration of the question as to the 
houses in which the widows were to live 
made no special reference to the family 
house. No issue was raised as to the right 
of the appellant to remain in the family 
house and the present plea was not 
advanced until the sale had taken place, 
The suit proceeded on the basis that the 
appellant had the right to live in one of 
the family properties, not in a particular 
house, and the contention which she raised 
when the matter came before Lakshmana 
Rao, J. was clearly an after-thought. More- 
over, the auction of the estate properties 
took place on this bis:s. Therefore, itseems 
to me thit the appellant should not be 
allowed to say that the sale is not binding 
on her. 

This is sufficient to dispose of the appeal, 
but I will deal with Mr. Doraiswami Iyer’s 
second point which is based on the judg- 
ments of this Court in Official Assignee of 
Madras v. Rajabadhar Pillai (2) and 
Suryanarayana Rao Naidu v. Balasub- 
ramania Mudali (3). In the*former case 
Schwabe, O. J. expressed that it was quite 
wrong to say that the members of a joint 
Hindu family have rights in rem to resi- 
dence in a particular house. He thought 
that it was true that while it was being 
used as a family house, the family members 
had a right to reside there, but he expressed 
serious doubts as to whethsr they had a, 
right to any particular room, and went on 


(2) 46 M LJ 145; 78 Ind. Oas. 536; AIR 1924 
Mad, 458; (1924) M W N 192; 19 1, W 597;34M L. 
41 


(3) 43 M 635; 56 Ind. Oas. 524; A I R 1930 Mad 
106; 38M LJ433; 11 L W 409; (1920) M W N 


* Page of 12 M—[#d.] | ; 
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to gay that on partition it was clearly a 
matter for tribunal arranging the parti- 
tion to say whether it was in the general 
interest of the co-parceners that residence 
should he given. in a particular house or not. 
In Suryanaryana Rao Naidu v. Balasub- 
ramania Mudalt (3) Sadasiva Iyer J. 
quoted with approval the dictum of Peacock, 
O. J. in Mangala Debi v. Dinanath Bose (4) 
where he said that the father's widow and 


the other females of the family could not’ 


be turned out of the dwelling selected by 
the father for his residence and in which 
he left the females of his family at his 
death until some other place had been pro- 
vided for them. In this judgment of Sada. 
siva Iyer, J., Wallis, O. J. concurred, It 
seems to me that there is considerable 
force in the contention that on a partition, 
the Court can Girect a mother to vacate 
the family house if the circumstances 
demand it. She has a right to a suitable 
residence; and if one can be found among 
the family properties it is going very far 
to say that the Court cannot compel her 
to accept it when a fair partition demands 
it. The co parceners have aright to separate 
and aright to have the estate partitioned 
and the Court must do justice to all parties, 
In the circumstances of this case we have 
no hesitation in holding that the order of 
Gentle, J. is correct. Consequently the 
appeal will be dismissed with costs in 
favour of plaintiffs Nos. 3, 4 and 5. 
N.-S. Appeal dismissed. 
(4) 4 Beng. LRO O72; 12 W RO 0O35. 





_ . OUDH CHIEF COURT 
Criminal Revision Application No. 115 
of 1938 
November 23, 1338 
YORKE, J. 

RAGHUBAR AND otuERs—AccusegD— 
. APPLICANTS 
TETSUS 
KING-EMPEROR—CUOMPLAINANT— 
OrresiTe PARTY 

Penal Code(Act XLV of 1860), ss. 71, 147,149, 325 
~~Accused convicted under s. 147 and also under 
8. 325 read with s. 149 — Separate sentences for both 
offences—Legality of. 

In a case where an accused is convicted of an 
offence under s. 147, Penal Uode, and also under s. 325 
gead with s. 149, Penal Oode, it is not illegal to 
inflict on him separate sentences for the two offences, 
Mahpal Singh v. King-E:mperor (3) and Sheo Nath v. 
King-Emperor (4), followed. Ponniah Lopez ~v, 
Emperor (1) and Kéamuddi Karikar v. Emperor (2), 
dissented from. Barendra Kumar Ghosh v. King- 
Emperor (7), discussed. 


Or. R. App. against an order of the Addi». 
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tional Sessions Judge of Bahraich, dated 
August 9, 1938. 

Mr. Nasirullah Beg, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

Order.—Tuis is an application in revi- 
sion in a case under ss. 147, 325 and 143, 
Indian Penal Code. 

For the purposes of this case’ it is 
scarcely necessary to go into the merits 
at all. It has been found that the 
applicants were members of an unlawful 
assembly and in prosecution of the 
common object of that essembly, they 
attacked one Chandrika and caused him 
grievous hurt. They were convicted by 
the Magistrate of offences under ss. 147 
and 325, Indian Penal Code, and sentenced 
under the former ecection toundergo four 
months’ rigorous imprisonment and under 
the latter to undergo six months’ rigorous 
imprisonment each and also to pay 
a fine of Rs. 10 each with six months’ 
further rigorous imprisonment in default. 
One of the applicants, Muneshar, was 
further convicted under s. 148, Indian 
Penal Oode, and s2ntenced to undergo 
four months’ rigorous imprisonment, 
The substantive sentences were ordered 
to run concurrently, The applicants 
went in appeal to the Additional Sessions 
Judge of Gonda at Bahraich to whom their 
appeals were dismissed, 

The first point raised in this application 
is that the frame of the charges is 
not correct. The charges were as 
follows : 

“I, M. Altaf Hussin Khan, Magistrate, Ist Claas, 
Bahraich, charge you Raghubar, Muneshar, 
Gali, Gauri Shankar, son of Tulshi Ram, Gauri 
Shankar, sonof Nand Lal, Dhonrey, Ori Lal 
Ram Shankar and Bharosey. Firstly, that you 
on or about October 16, 1937, at eile Raipur 
Karnia befcre sunrise were member of an unlawful 
assembly and in prosecution of the common 
object of such assembly to beat Ohandrika, 
committed the offence of rioting, and thereby 


committed an offenca punishable under s. 147 of 
of the Indian Penal Code," 

e The wording of this charge seems to me 
to be entirely adequate and lucid. The 
second charge was: 

“that you, on or about October 16, 1937, at 
village Kaipur Karnia before sunrises were member 
of an unlawful assembly the common object of 
which was to beat Chandriku and thet while you 
were member of such an unlawful assembly 
another member of the same voluntarily caused 
grievous hurt to Chandrika and thereby, 
committed an offence punishable under s. 325-149 
of the Indian Penal Code.” 


It is clear that this charge like the first 
charge is addressed to each individual 
of the nine persons whose names appear 
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atthe top of the page, and the only 
improvement which could have been 
made upon this charge might have been 
the addition of the words “you or" before 
the words “another member of the same”, 
but the omission of these words does not 
appear to me to be such as could lead to 
any doubt in the minds of the applicants 
or any prejudice to them in the defence of 
their case. 

The second point, which arises out of the 
first point, is that the charges having 
been framed as stated, the learned 
Magistrate convicted the applicants as 
stated by me above. Learned Counsel has 
referred to anumber of rulings in which 
it has been held that if an accused person 
is charged with “constructive” grievous 
hurt under s. 325, Indian Penal Code read 
with s 149, Indian Penal Oode, he cannot 
be convicted cf the substantive offence 
under s. 325, Indian Penal Code, such a 
course not being warranted by the 
provisions of ss. 236, 237 and 238 of the 
Code of Oriminal Prucedure. I might 
have attached some importance to this 
contention, had it appeared from the 
judgment that the applicants had actually 
been convicted of the substantive offence 
under s.325 and not of what has been 
called the constructive offence under that 
section by the application of s. 149, 
Indian Penal Code, The judgment, however, 
shows thatthis was not a case in which 
after framing acharge of constructive 


commission of an offence under s. 325, 
Indian Penal Code, the accused were 


convicted of the substantive offences. 
What appears to have happened in the 
present case is that the Magistrate has 
merely in his judgment omitted mention 
of s. 149 im connection with the conviction 
under s. 325. The point does not seem 
to have been raised at allin the argument 
of the appeal before the learned Sessions 
Judge. | | 

The third point which has been urged, 
and passed with considerable forco is that 
in view of the provisions of s. 71 of the 
Indian Penal Code, although it is not 
illegal to convict in such a case as the 
present one of an wience under s. 147 
and also of an offence under s. 325 read 
with s. 149, Indian Penal Oode, itis illegal 


to inflict separale sentences for the 
two offences on the view not that 
the offence under s. 320 is one 


of the paris which go to make up the 
offence under s. 147 but that the offence of 
riotinggis a part of the offence under 


RAGHUBIR V. KING-BMPEROR {OUDH) 


179 10 


e.325 read with 149. In this connection 
reference has been made to a decision 
of the Madras High Court reported in 
A. I. R. 1934 Madras 3338 Ponniah Lopez 
and others v. Emperor (1). Thesame view 
has been taken in Keamuddi Karikar v. 
Emperor reported in IL L. R. 51 Oal. 79, 
(2), where one of the learned Judges 
remarked : o, 

“In my judgment the learned Judge had no 
jurisdiction to sentence the accused in this case 
for both offences if he had thought that it was 
necessary that tbe accused should be punished with 
a sentence of three years’ rigorous imprisonment 
he could have inflicted a sentence for that period 
under s. 325 read with s. 148 and he need not have 
paszed any sentence under s. 147." 

It was also remarked that the Court 
that is the High Court was not necessarily 
obliged to maintain the sentence passed’ 
first in point of time and to set aside the 
one that comes next. On the other hand in 
170. O. 184 Mahpal Singh and others v. 
King-Emperor (3), Mr. Lindsay, Judicial: 
Commissioner held that where the appli- 
cants were convicted under s. 117 of 
being members ofan unlawful assembly 
and under ss, 324/149 by reason of hurt 
caused by one of them and were sentenced 
to separate terms of imprisonment in 
respect of both the offences the sentences 
were legal and no exception could be 
taken to them, and that view was followed 
by Sir Louis Stuart, O. J. in Sheo Nath 
and othersv. King-Emperor (3 O. W., N. 
Supplementary 92 (4). It has been suggest- 
ed that the decision reported in 
170, 0.184 Mahpa! Singh and others v. 
King-Emperor (3), is based on a distin- 
guishing of the Calcutta case based on the 
fact that one of the members of the 
unlawful assembly in question in the Oudh 
case was actually proved to have committed 
an offence punishable under s. 324, 
Indian Penal Code. It appears to me 
that, that was a distinction without. a 
difference. It is true that in that casea 
single member of the unlawful assembly 
was convicted of a substantive offence 
under s. 324 and on the ground of that 
conviction the other members were convict- 
ed by the application of s. 149, Indian 
Penal Code. In the present case we have 
it that a large number of injuries was 

(1) A I R 1934 Mad. 388; 150 Ind. Oas. 977; (L934) M 
WN8 66M LJ pre 39 L W 566; (1934) Or. Gas, 
684; 57 M 643; 7 R M 61; 35 Or. L J 1226. l 

(2) 51 O 79; 81 Ind, Cas. 593; 28 OW N 347;25 Or. L 
J 945; A I R1924 Oal. 771. : 

(3)17 O O 184; 25 Ind. Oas. 633; O L J 328; 15 Cr, 


L J 625; A I R 1914 Oudh 205. 
(4)30 W N $2Sup,; 97 Ind. Oas. 804; 27 Or. L J 
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infligied by some one or other of the 
persons who have been convicted of rioting 
and itdoesnot appear to me that the 
inability to convict any oneof them of a 
substantive sentence under s. 325 
makes any real difference in principle to 
the correctness of sentencing all these 
persons separately for the offences under 
ss. 147 and325 read with s. 149, Indian 
Penal Code. The point is almost of an 
academic nature in most cases but the 


question whether s. 71 really is or is 
nota bar to the infliction of separate 
Sentences is by no means fres from 


difficulty. That point was scarcely dis- 
cussed either by Mr. Lindsay or by Sir 
Louis Stuart, but the fact does remain 
that so far as there is any current of 
rulings in this Court, it is to the effect 
that such sentences are legal and I do 
not find any sufficient reason for taking a 
different view. 

I might observe in this connection that 
as appears from the Madras case reported in 
Ponniah Lopez v. Emperor, A. I. R. 1934 
Madras, 388, (1) the view of that Court, in 
which the view taken by Tottenham, J. in Nil- 
mony Poddar and others v. Queen impress, 
I, L. R. 16 Oal. p. 442 (5) and the view taken 
by the Bench of the Allahabad High 
Oourt in Queen-Empress v. Bisheshar 
and others (IL L. R. 9 AIL 645) (6) 
were dissented from, was based on 
an interpretation of the decision of 
their Lordships of the Privy Council 
in the case of Barendra Kumar Ghosh v. 
The King-Emperor reported in 52 I. A. 
40 (7). Tottenham, J. has said in regard 
to the question whether the offence under 
s. 825 read with s. 149 was a separate 
offence from the offence of rioting and 
punishable separately, that he was unable 
to adopt the view of the majority and he 
added: 

“I could perhaps do so if s. 149 defined and 
made punishable any specific offence; but it does 
not do this. It simply declares that under certain 
circumstances every person, whois a member of an 
unlawful assembly, is guilty of the offence com- 
mitted by some othes member of it, whatever that 


offence may be; and, .if he is guilty, i apprehend 
he is liable to be punished for it.’ 


In the same way in the case of Queen- 
Empress v. Bisheshar and others, (I. L. R. 


9 All. 645) (6) the Bench of the Allahabad 
High Court took the view that s. 149 

(5)16 O 442. 

(6) 9 A 845. 

(7) 52 I A 40; 85 Ind. Cas. 47; 29 OW NIBI AIR 
1925 PO 1; (1925) MWN28&; L R6A POL PL 
R 50; 27 Bom. L R 148&;6 PL T 168; 23 A LJ 314; 
41 O L J 240; 48 M L J 543; 3 Pat. L R 1 Or; 520 197; 


26 Or, LJ 431; 1 O WN 935 (P O). 
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created no offence, but was merely de- 
claratory of the principles of common law 
which had prevailed at any rate in England. 
The learned Judges of the Madras High 
Court went on to say that the Privy Council 
bhad now held in Barendra Kumar Ghosh 
v. King Emperor, (52 I. A. 40) (7) that 
s. 149 creates a specific offence and deals 
with the punishment of that offence. They 
proceeded to treat it as creating another 
offence of which the offence under s. 147, 
for which the appellants bad also been 
convicted was a parton the same line of 
reasoning ag was adopted in the Calcutta 
cases. Now the dictum of their Lordships 
of the Privy Oouncil arose out of an 
argument in connection with ss. 114, 149 
and 34 and it was said: 

“The other part of the appellants argument 
rests on ss. 114 and 149, and it is said that, if 
s. 34 bears the meaning adopted by the High Court, 
these sections are otiose. Section 149, however, is 
certainly not otiose, for in any cass it creates a 


specific offence and deals with the punishment of 
that offence alone.” 


With the greatest possible respect for 
the opinion of the learned Judges of the 
Madras High Court, I would suggest that 
the interpretation given by them to this 
remark of their Lordships of the Privy 
Council goes far beyond the true meaning 
of the remark. ke section itself is not 
a section which creates an offence in the 
same sense as does, for example, s. 147. 
It does create an offence but only in the 
Sense that it creates in all the persons 
who have taken part in a riot, the same 
offence as is committed by the particular 
individuals who cause hurt or grievous 
hurt or commit murder or commit any other 
crime in furtherance of the common 
object; but as I understand it, their Lord- 
ships did not mean to say that it, created 
a separate. offence composed partly of 
rioting and partly of the offence con- 
structively coramitted. Section 149 in 
fact enlarges the area of guilt under 
ss. 323 or 325 or whatever the section 
may be in cases to whichs. 147 applies, 
In my opinion, therefore, the dictum of their 
Lordships of the Privy Council d:es not 
render erroneous the dissentient view 
expressed by Tottenham, J. in Nilmony 
Poddar's case, (|, L. R. 16 Oal. 442) (5) 
or the view of the Bombay High Oourt 
in King-E'mperor v. Bana Punja, (I. L. R, 
17 Bom. 260} (8). There is, therefore, the 
more justification for continuing to follow 
the previous Oudh cases to which I have 
referred. j 


(8) 17 B 260.. 
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The only question which remains is the 
question of sentence. Learned Counsel has 
urged that in any case the sentence of 
four months is sufficient to meet the ends 
of justice, and he has scught to support 
this argument by a reference to points of 
doubt in regard to the facts. So far as 
the findings of fact go, I am not prepared 
to go into them in revision. ‘lhe real 
point for cousideration in regard to the 
sentence is the nature of the injuries 
inflicted on the wounded man Chandrika. 
This man had no less than six penetrating 
wounds, 15 contusions, and one abrasion 
on different part of his body. One of the 
penetrating wounds fractured the nasal bone 
on the left side of the bridge of the nose. 
Both bones of the left forearm were broken 
as also were both bones of the right fore- 
arm. It is clear from an examination of 
the injuries that Chandrika was the 
victim of a peculiarly brutal saasault, and 
in these circumstances I find it impossible 
to accept the view that the sentences 
inflicted are too severe. This application, 
therefore, fails and is dismissed. 

S. Appeal dismissed. 





RANGOON HIGH COURT 
First Oivil Appeal No. 155 of 1937 
l February 23, 193s 
BaGULEY AND MOSELY, JJ. 
MA TWE AND ofHERs—APPELLANTS 
versus 
U TOKE— RESPONDENT 
Court-fees—Order under s. 144, Civil 
Code (Act V of 
payable. te gab 
The Code of Civil Procedure regards ss. 47 and 
144, as quite distinct. An application undergs. 144 
is no doubt one which carries out the intention of 
the Appellate Court’s decree, but it does not direct- 
ly execute that decree. What it does is to undo an 
execution wrongly granted by the Court below. 
Appeals filed under s, 144 do not come within the 
éxemption given by Financial Department Notifica- 
tion No. 4), dated September 19, 1921, and must, 
therefore, be stamped ad valorem, Maung Hi¢ 
Maung v Ma Hnin Dauk (1) and Baijnath Das v. 
Balmakund (8), approved, Madan Mohan Dey v. 
Nogendra Nath Dey 14), dissented from, Muthukarup- 
pan Chettiar v. Annamaiat (2), explained, A. ¥. P. 
L. N. Chettyar Firm v. Daw Min Baw, Rang. 8. A. 
No. 316 of 1935, overruled. a 
F.C. A. from the order. of the District 
Court, Mandalay, in Civil Execution Case 
No. 3 of 1934. 
Mr. K. C. Sanyal, for the Appellants. 
Mr. A. N. Basu, for the Respondent. _ 
Baguley, J.—Tihs is an appeal against 
an order passed by the District Judge of 
Mandalay in Uivil Execution ‘No. 3 of 1934, 
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The order was passed on an applicdion 
filed by the appellants. The prayer of the 
application is: 

“Wherefore pray that order for restitution by 
delivery of 885 baskets and 6 pyis of paddy or by 


payment of Rs. 1,066 being the equivalent money 

value thereof tothe petitioners may be made ;” 

and the petition itself in para. 13 states: 
“That in the circumstances the applicants are under 

the provisions of 3.144, Qivil Procedure Code, emtitl- 

ed to be placed in the position they would have occu- 

pied but for the order of this Honourable Oourt." 


The appeal was filed with atwo rupee 
court-fee stamp and a preliminary objection 
has been raised that the memorandum of 
appeal must be stamped ad valorem. ‘This 
would be a rather serious matter because 
the appeal is valued for jurisdiction at 
Rs. 12,000, The valuation, however, is placed 
at that figure merely because the decree 
under execution is said to be for Rs 12,000, 
although according to the application fo 
execution it was only for Rs. 8,950. < 

The question for consideration now there- - 
fore is, cau an appeal of this nature be filed 
on a two rupee court-fee stamp ? There is’ 
a published ruling of this Court on the point. 
Maung Hla Maung v.Ma Hnin Dauk (1). 
This was a reference from the Taxing Master 
to Ormiston, J. and he held that an ad valorem 
curt- fee was payable onthis appeal. His 
reasoning was shortly that all appeals have 
tobe stamped. ad valorem unless sume 
specific exemption can be found, that 
Financial Department Notification No. 41, 
dated September 19, 1921, reduces the fee 
chargeable on appeals frum orders under 
s. 47, Oivil Procedure Oode; 1903, if the 
appeals led are permissible, that this 
exemption says nothing about appeals under 
s, 144, Civil Procedure Code, and that there- 
fore, as they are not exempted, they must 
be stamped ad valorem. There is, however, 
a subsequent unpublished raling of Leach, J. 
in Second Appeal No. 416 of 1935 
A.V. P.L. N. Chettyar Firmv. Daw Min 
Baw, in waich he took a cuontiary 
view and held that a memorandum of appeal 
against an order passed under s. 144, Oivil 
Frocedure Code, was correctly stamped with 
a two rupee stamp. He differed from 
Ormiston, J. on this point and held that he 
was bound by a Bench decision of this 
Court published in Muthukaruppan Chettiar 
v, Annamalai (2). If this case is examined, 
it-will be found that the ruling says nothing 
at all about court-fees. What it does hold 
is that for purposes of limitation, Art. 1382, 

(1) 8 R271; 126 Ind, Oas. 21f; A I R 1930 Rang’ 
241; Ind. Rul. (1930) Rang. 291. 

(2) 11 R 275; 149 Ind, Cas,889;A I R 1933 Rang 
180; 6 R Rang, 337. a 
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Litfitation Act applies toan application for 
restitution under s. 144. The question of 
whether the application comes under the 
exempting provision of Notification No. 41 
was not considered. The headenote, however, 
Says: 

“An application for restitution under s. 144, 
Oivil Procedure Code, is an application for execution 
of a decree.” 

In the body of the judgment, however, 
Brown, J. appears to'use a somewhat 
different.expression. On p. 283 after quot 
ing the old s. 583 hesays: “That section 
seems clearly to regard an application for 
restitution as an application in execution,” 
and he goes on to say that he sees no reason 

. for supposing that in passing the present 

Code of Civil Procedure the Legislature 
intended to alter the general principle of 
law. Further on, on p. 285*, he quotes the 
cases of the Bombay High Court, in which 
he says that that Court held that proceed- 
Ings in restitution must be treated as pro- 
ceedings in execution{and on p. 286* he goes 
on saying: 
_ “But the balance ofauthorties would appear to be 
in favour of the view that applications by way of 
restitution are applications in execution of a decree;” 
and he windsup on p. 287: 

“In my view it must beheld that the law on this 
matter is the same as if was under the Code of 1882 


and applications by way cf restitution must be treated 
as.application in execution.” 


Jtis for that reason that he held that 
Art. 182, Limitation Act, applied. Now the 
Oodeof Civil Procedure appears to regard 
ss. 47 and 144 as quite distinct. Ins. 2 (2), 
Civil Procedure Code there is a definition 
of the word “decree,” in which it is said: 

“It shall be deemed to include the rejection of a 


plaint and the determination of any question within” 
8. 47 or s. 144.” 


If every question arising under s 144 
were also included in s. 47 the double re- 
ference would be redundant. Clearly, itis 
quite possible that an application for res- 
titution may involve directly an application 
to execute a ‘decree, for the decree of the 
Appellate Court may directly reverse the 
decree appealed against and embody in 
itself the actual ofder of restitution. There 
are, however, other cases in which as in the 
present case the mere execution of the 
decree of the Appellate Court will not in 
itself involve restitution and it is when 
restitution has to be sought outside the 
four coraers of the decree of the Appellate 
Court that s. 144 has to be invoked. With 
respect I am unable to agree with Leach, J. 
when he says that because of what was 
laid down in Muthukaruppan Chettiar v. 
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Annamalai (2)he was bound to differ from 
what was laid down by Ormiston, J. in 
Maung Hla Maung v. Ma Hnin Dauk (1). 
In Muthukaruppan Chettiar v. Annamalai 
(2)the Judges were not considering the 
question of whether an appeal under s, 144 
was Or was not exempted from payment of 
full court fees. They were only concerned 
with the question of what Article of the 
Limitation Act applied and from what 
starting point limitation ran. In addition 
to the ruling in Maung Hla Maung v. Ma 
Hnin Dauk (1) there is a ruling of the tax- 
ing Judge in Baijnath Das v. Balmakund 
(3). In this case the learned Judge came 
to the same conclusion as was come to by 
Ormiston, J.in the Rangoon case. In the 
jndgment occurs the passage: 

“An application under s. 144 is no doubt one which 
carries out the intention of the Appellate Court's 
decree, but it does not directly execute that decree. 
What it does is to undo an execution wrongly granted 
by the Court below:” 

This passage appears to me, if I may say 
so, tc express the matter in a nutshell. It 
is not executing the existing decree: it 
is un-executing a decree twhich had ceased 
to exist. There are, I know, other decisions 
to the contrary. In Madan Mohan Dey v. 
Nogendra Nath Dey (4). Ohatterjea, J. held 
that an appeal from an order under-s. 144 
was properly stamped with a Court-fee of 
two rupees; but with respect I am unable 
to follow his ruling. In the judgment there 
is a passage: 

“The Court in makng restitution has to execute 
the decree of reversal (which necesgarily carries with 
it the right to restitution eventhough the decreemay 
be silent as to such restitution) in order to give effect 
to the reversal of the decree.” 

I find myself unable to understand how 
carrying out an intention about which the 
decree is silent can be executing the decree. 
A decree is supposed to bear on its face 
everything it is necessary for the Court 
which is executing it to know. If the 
decree is silent about any matter, an execut- 
ing Court cannot execute that about which 


eit is silent: so, enforcing the spiritof the 


decree is not executing it. Ifsuch a thing 
has to be done, it must be under'a different 
section, namely s. 144. A similar point 
was dealt with by Jwala Prasad, J.in Sital 


‘Prasad Singh v. Jagdeo Singh (5). In this 


case after dealing with the matter at length 
the learned Judge-really concludes by 
saying: “J, as a taxing Judge, am not 

(3) 47 A 98; 82 Ind. Cas. 321; A I R 1925 All. 137; 


22 AL J 881. 
gat 21C W N 544; 89 Ind, Oas. 640; AI R 1918 Oal. 


(5) 4 Pat. 294; 99 Ind, Cas, 474A I R 1925 Pat, 
577; 7P L T415, 
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prepared to go against the view of my 
predecessor-in office.” Sco he merely 
repeats what his predecessor in 1917 had 
said. The note of his predecessor is: “I 
accept the view taken in Madan Mohan Dey 
v. Nogendra Nath Dey (4): so these deci- 
sions of the Patna High Court do not help 
us very greatly. In my opinion the view 
taken by Ormiston, J. in Maung Hla Maung 
v.Ma Hnin Dauk (1) and Laniels, J. in 
Baijnath Das v. Balmakund (3) is correct, 
and appenls filed unders. 144 do not come 
within the exemption given by Notification 
No. 41. It is admitted, however, that the 
valuation given for purposes of jurisdiction 
was merely put in as 2 matter of routine 
without any great consideration. Mr. K.C. 
Sanyal asked to be allowed to file an 
amended memorandum of appeal in which 
he will put the value on the appeal which 
is really the value of the subject-matter in 
dispute in this appeal, and for this purpose 
we will allow him time. 
Mosely, J.—I agree. 
8. Order accordingly. 
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MADRAS HIGH COURT 
‘Civil Appeal No. 48 of 1937 
August 17, 1938 


BURN, J. 
BONAGIRI SREERAMU LU— APPELLANT 
VETSUs 
KARUMURI VENKATANARASIMHAM 
AND oTHERS-~RESPONDENTS 

Election—Doctrine of —-Whether confined to in- 
struments—Person cannot approbate and reprobate 
transaction. 

The doctrine of election is not’confined to instru- 
ments. A person cannot say at one time that a 
transaction bs valid and thereby obtain some ad- 
vantage, to which he could only be entitled on the 
footing that it is valid, and then turn round and 
say it is void for the purpose of securing some 
other advantage, that isto approbate and reprobate 
the transaction. Ramesami Chettiar v. Chidamba- 
ram Cheitiar 2) and Venkatarayadu v. Rama- 
krishnayya (3), relied on. Narayanasamt Iyer v? 
Subramania Pillai (4), doubted, Ammakannu Ayi v, 
Murugayya Odayar (5) and Jai Berham v. Kedar. 
nath Marwari (6), distinguished. . 

©. A. against the appellate order of the 
Sub-Judge, Narasapur, dated November 7, 
1933. ° 

Mr. Ch, Raghava Rao, for the Appellant. 

Mr. M. Appa Rao, for the Respcendents. 

Judgment.— This is an appeal from the 
order of the Subordinate Judge of Narasapur 
in Appeal No. 27 of 1936. The appellant 
was judgment-debtor No. 2in O. 8. No. 247 of 
1924 on the file of the District Munsif of 
Narasapur. In that suit respondent No. 1 
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in this appeal got a decree for money 
against a father and three sons. Before 
judgment, on October 16, 1924, the joint 
family property belonging t> the defendants 


in the suit had been attached. After the 


attachment a partition suit was filed by 
the sons against their father and the 
matter is also further complicated by the 
fact that after the attachment an insolvency 
petition was brought against the father 
and in that petition the father was adju- 
dicated. The Official Receiver sold the 
father’s one fourth share in the joint family 
property and proposed to sell the shares of 
the three sons. Respondent No. 1, the decree- 
holder in O. 8. No. 247 of 1924, objected to 
the sale of the three-fourths share belong- 
ing to the sons, but his objecticn preferred ` 
tothe Official Receiver was dismissed for 
default. The sale was held by the Official 
Receiver and respondent No. 1 took part in 
the bidding. Respondent No. 1 subsequently 
filed O. P. No. 19 of 1928 to have the sale 
of the sons, three-fourths share set aside but 
he allowed this petition to be dismissed 
for default. The Official Receiver then 
distributed the proceeds of the sale to the 
creditors in insolvency of whom respondent 
No. 1 was one. Subsequently the purchaser 
at the sale held by the Official Receiver sued 
the sons for possession in O. S. No.36 of 1931 
(Sub-Court, Narasapur) but his suit was 
dismissed on the ground that the son's 
shares by the Official Receiver was void. 
The vendee preferred an appeal but the 
appeal was not pressed because he and 
the three sons entered into a compromise 
by which the vendee paid the sons Rs. 800 
and the sons executed in his favour a 
deed of release or relinquishment under- 
taking not to dispute his rightin future. 
This deed was executed on September 22, 
1933. In 1934 respondent No. 1 presented 
the execution petition which has given rise to 
this appeal. He sought to bring to sale the 
three-fourths share in the joint family 
property belonging to the three sons. In 
1935 the District Muntif of Narasapur 
ordered execution to proceed. ‘he second 
judgment-debtor (present appellant) appeal- 
ed to the Subordinate Judge of Narasapur 
and in A. S. No. 31 of 1935 the order 
for execution was set aside and the 
execulion petitfon remanded to the Court of 
the District Munsif for fresh disposal. 
The District Munsif was ordered to consider 
the question of the validity of the sale of the 
three-fourths share belonging to the sons. 
Thereupon another District Munsif consider- 
ed the question afresh and although he held 
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that the sale of the three-fourths share by 
the Official Receiver was certainly illegal 
and invalid, he dismissed the application 
for execution on the ground that the decree- 
holder was not entitled to proceed in 
execution against the same property which 
had been sold by the Official Receiver 
since the decree-holder had taken his share 
of the dividend out of the sale proceeds. 
On appeal the present learned Subordinate 
Judge of Narasapur reversed the decision 
of the District Munsif and held that the 
decree holder is entitled to proceed against 
the three-fourths share. The learned 
Subordinate Judge, therefore, sent back the 
execution petition for further proceedings 
in. execution. The second judgment- debtor 
has preferred this appesl. 

The appellant's position is simple; he con- 
tends that the decree-holder approved of the 
sale held by the Official Receiver after it 
was held and that he cannot now be allowed 
to say that the Official Receiver’s sale 
was void. The position of respondent No. 1 
decree-holder is equally simple, He Baya 
that the sale held by the Oficial Receiver 
was undoubtedly void so far asthe three- 
. fourths share belonging to the sons is con- 
cerned, and that nobody can prevent him 
from alleging the invalidity of that sale and 

nobody can prevent him from proceeding 
” against the property which is still the pro- 
perty of the 2nd, 3rd and 4th judgment- 
debtors in bis suit. The law in my opinion is 
. sufficiently clear that a party who seeks the 
` assistance of tho Court is not entitled to 
approbate and reprobate or blow hot 
and cold, as it ig sometimes put. The 
principle is clearly stated in Vershures 
Creameries v. Hull and Netherlands 
Steampship Co (1) Scruton, L. J. puts it 


in ‘this way: “A plaintiff is not permitted 


to approbate and reprobate.” The phrase 
is apparently borrowed from the Scotch 
law, where, it is used to express the 
principle embodied in our doctrine of election, 
namely that no party can accept and reject? 
the same instsument. The doctrine of 
election is not, however, confined to instru- 
ments. A person cannot say at one time 
that a transaction is valid and thereby 
obtain some advantage, to which he could 
only be entitled on the footing thatit is 
valid, and then turn round and say it 
is void for the purpose of securing some 
other advantage, that is to approbate and 
reprobate th® transaction. The principle 
has been followed 
cases in Ramasami Cheitiar v. Chidambaram 
(1) (1921) 2 K B 608; 91 L J K B 39; 125 L T 165, 
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Chettiar (2) and Venkatarayadu v. Rama- 
krishnayya (3). Those are cases of orders 


_passed by Courts involving the payment 


of costs to the successful party by the 
unsuccessful party. It was held that if 
the successful party received the costs 
ordered to be paid by the unsuccessful 
party he could not afterwards come to 
Court and say that the order itself was 
passed without jurisdiction. In Naraya- 
nasami Iyer v. Subramania Pillai (4), 
Cornish, J. drew a distinction which with 
all respect I am unable to appreciate. 
Cornish, J. held that an order setting aside 
an ex parte decree after the expiry of the 
period of limitation was without jurisdiction 
and thet even if the receipt of Rs. 10, in 
tke shape of costs by the plaintiff's 
Vakil could be regarded as an adoption 
of the order, such an adoption of an order 
made without jurisdiction could no: have 
the effect of making that order one which 
the Court was competent to pass. With 
all respect I think the lenrned J udge did 
not appreciate the point of the decision 
in Venkatarayadu v. Ramakrishnayya (3). 
It is of course obvious that acquiescence in 
an order passed by a Court will not render 
the order valid if it is an order passed 
without jurisdiction but the principle follows 


edin Venkatarayadu v. Ramakrishnayya (3), 


is that a person who has chosen to adopt 
an order cannot subsequently be allowed 
to object to it. As Ramesam, J. puts it, 
if the facts indicate that the person has 
adopted the order, he cannot object to it 
afterwards. The question is really one of 
fact whether there has been approbation 
or not. If there has been approbation, 
raprobation is not permitted. 

On the facts in this case jt seems to 
me clear that the decision of the learned 
District Munsif was right and that of 
the learned Subordinate Judge wrong. It 
is clear that respondent No. 1 (the decree- 
holder) at first objected to the sale but 
then allowed it to proceed, and took part 
in it by bidding. After the sale was held, 
he first protested against it and then 
withdrew his protest and subsequently 
took from the Official Receiver his. share 
of the proceeds of the sale. In his;execue 
tion petition he gave credit to the judgment- 


(2) 26 L W 527; ee og Oas. 620; A I R1927 
d. 1009; 39 M L T 698. 

a 58 M LJ 127; 123 Ind. Cas. 337; A IR, 1930 
Mad. 288; 31 L W 30; Ind. Rul. (1930) Mad. 481; 
1930) M W N 50. ó 
; (4) 69 M 1. J 673; 159 Ind. Oas. 1028; A I R 1936 
Mad, 49; 42 L W 762; (1935) MWN 1327;8 R M 
596, l 
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debtors . for the amount which he had 
taken from the Official Receiver as his 
share of the sale proceeds. These acts of 
the deecreesholder indicate that he approved 
of the sale and having done so, he is not 
permitted afterwards to say that the sale 
. was void. Mr. Appa Rao who has appeared 
for the decree-holder contends that he is 
entitled to ignore the sale held by the 
Official Receiver and to treat it as null 
and void. This wonld be correct if it 
were not for the fact that he had at an 
early stage approbated the sale. Having 
done so, he is not entitled now to ignore 
it. Moreover, as I have already stated, he 
does not ignore the sale at all but treats 
it even now as being a valid sale since 
in the execution petition he gives credit to 
the judgment-debtors for the amount which 
he’ took from the Official Receiver. 

Mr. Appa Rao for respondent No. 1 
contends that the appellant who is the 
second judgment-debtor has no right to 
raise such objections as he has raised. 
His argument on this part of the case 
is practically that if questicos of approba- 
tion and reprobation are to be considered, the 
second judgment-debtor is far worse than 
‘himself. This, however,is not relevant to 
the present case. Mr. Appa Rao has drawn 
my attention to the cases in Ammakannu 
Ayt v. Murugayya Odayer (5) and Jai 
Berham v. Kedarnath Marwari (6), but I 
do not think they have any application 
to the doctrine of election or approbation 
and reprobation. 

Another point taken for respondent No. 1 
is that the execution petition was remanded 
to tke District Munsif by the learned Bub- 
ordinate Judge of Narasapur in his judg- 
ment in A.S. No. 31 of 1935 only for one 
specific purpose, viz, to consider the 
validity or otherwise of the sale by the 
‘Official Receiver of the three-fourths share 
belonging to the sons. He contends that 
that being sọ, the learned District Munsif 


was not justified in dismissing the execution? 


petition on the ground that the decree- 
holder had elected to abide by the sale, 
It is not, however, possible to say that the 
learned ‘District Munsif after remand 
order did anything that was beyond his 
jurisdiction and in any case the question 
would. have come tò this Court in its 


~G) 47 M_L J 85; 83 Ind. Oas. 324; AIR 1994 
Mad. 716; 47 M 850; 20 L W 207; (1924) M W N 623, 

- (6) 44 M LJ 735; 69 Ind. Cas. 278; A IR 1922 
P © 269; 2 Pat 10; 49 I A 351; 4P LT 61; 32M 
L T10; 37 OL J 351; 27 OC WN 582; 291 AL J 
490; 25 Bom. L R:642;(1923)M WN 368181, W 
802 (PO). 
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present form, no matter what the decivion 
of the District Munsif had been. 

In the result this appeal succeeds and 
is allowed and the order of the District 
Munsif restored and the execution petition 
dismissed. Respondent No. 1 will pay the 
costs of the appellant throughout. Leave 
refused. 

N.-8. Appeal allowed. 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 906 of 1937 
January 3, 1928 
DALIP Sines, J. 
WARYAM SINGH- PLAINTIFP—APPALLANT 
VETSUS 
PHERU AND OTHERS -—DHERNDANTG—- 
RESPONDENTS 

Punjab Relief of Indebtedness Act {VII of 1934), 
a. 26—-Proceeding before Conciliation Board is neces- 
sary, to decide, whether applicatron is or 1s not com- 
petent — Decision of Board that application is in- 
competent or otherwise does not affect question of ex- 
tension of time. od. «te 

In orderto decide whether an application is or 19 
not competent, and whether it comes or does not 
come within the jurisdiction of the Debt Conciliation 
Board, as determined by the provisionsofthe Act, 
a proceeding before the Conciliation Board is neces- 
sary and the mere fact that the decision of the 
Oonciliation Board is that the application is incom- 
petent or otherwise, cannot affect the question of the 
extension of limitation under s. 26, Punjab Relief of 
Indebtedness Act. 


8.0. A. from the decree of the District 
Judge, Hoshiarpur, dated April 3, 1937. . 

Mr. S. C. Manchanda, for Pandit Nanak 
Chand, for the Appellant. 

Mr. Achhru Ram, for the Respondents. - 

Judgment.—In this case the plaintiff 
sued for the recovery of Rs. 1,700. The 
sole question arising in this appeal is whe- 
ther the suit is barred by limitation or 
not. Both the Courts below have held that 
the suit is barred by limitation, though on 
totally different and, as far as I can under- 
stand, opposing grounds, The question, how- 
ever, turns on the interpretation of s. 26,- 
Punjab Relief cf Indebtgdnees Act which 
lays down that : l oF 

“the time spent in proceedings before a Oonciliation 
Board ...... shall be excluded when counting the 
period of limitation for any suit.” 

The learned District Judge has held that 
as the persons against whom the pene 
applied to the Debt Conciliation Boar 
were not debtors at all but only legal 
representative of the original debtor, one 
Hamir Oband, therefore the application - 
was incompetent and there was no justi- 
fication for it and therefore the plaintiff 
wag not entitled to the extension provided 
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undér s. 26. It appears to me, however, 
that in order to decide whether an applica- 
tion is or is not competent, and whether it 
comes or does not come within the juris 
diction of the Debt Conciliation Board, as 
determined by the provisions of the Act 
a proceeding before the Conciliation Board 
is necessary and the mere faci that the 
decision of the Conciliation Board is that 
the application ie incompetent or other- 
wise, cannot affect the question of the 
extension of limitation under s. 26 I 
would therefore hold that the plaintiff 
was entitled to the limitation provided by 
s. 26 of the Act and I would, therefore, 
accept the appeal and hold that the plaint- 
iff’s suit is within time. The appeal is, 


therefore, remanded under O. XLI, r. 28, . 


Civil Procedure Code, to the learned District 
Judge ta give a decigion on the other points 
arising in the appeal. The stamp on this 
appeal will be refunded and costs of this 
appeal will be costs in the cause. I have 
informed the learned Counsel for the res- 
pondent that if his client chooses, he may 
apply for a Letters Patent Appeal as the 
point is entirely new. 
8. Order accordingly. 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 5 of 1938 — 
May 31, 1938 
Ropeets, O. J. 
A. P. L. PALANIAPPA CHETTYAR— 
APPELLANT 
versus 
OFFICIAL ASSIGNEE AND ANOTHER— 
: RESPONDENTS 
Presidency Towns Insolvency Act (III of 1909), 
(Rang), s. 99 (2)—“ Infant partner”, meaning of. 
In British India and Burma an infant cannot 
bea partner at all. Therefore, ins, 99 (2), Rangoon 
Insolvency Act, “an infant partner” means an 
infant who is admitted tothe benefit of partner- 
ship, and not a*partner by contract, Lovell v. 
Beauchamp (1), In re A. and M. (2) and Sat Narain 
v. Behart Lal (5), explained, Sanyasi Charan Man- 
dal v. Krishnadhan Banerji (3), followed. 
O. Misc. A. against the order of the High 
Court, dated December 15, 1937. 
Mr. P. K. Basu, for the Appellant. 
Mr. Clark, for Respondent No. 1. 
Roberts, C. J.—In the insolvency of the 
T.8.N. Firm, which was adjudicated on 
March 10, 1930, the Official Assignee sought 
to set aside certain transfers as void by 
reason of the previsions of s.55, Rangoon 
‘Insolvency Act. His application before 
' Braund, J. was successful and this is an 
appeal against the order of the learned 
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Judge. So far as the appellant is concern- 
ed, it is alleged that one T. S. Palaniappa 
Ohettyar executed two deeds of assigament 
on behalf of the T. S. M. R. K. R.M. Firm 
of Pyapon, dated respectively October 17 
and 19, 1929, purporting to transfer certain 
mortgage debts tu the second respondents: 
and that subsequently the second responds 
ents assigned and transferred two of the 
mortgage debts under the first assignment 
and four of the mortgage debts under the 
second assignment to the appellants. It 
is contended by the Official Assignee that 
all the partners of the T.S.M.R.K R. M. 
were partners of the insolvent firm and 
that its estate became vested in the Official 
Assignee upon the adjudication of the T. 
8. N. Firm. As tothe second respondents, 
the Official Assignee says, they are not a 
bona fide firm at all but came into existence 
when the insolvents were in low water 
financially, merely for the purpose of facili- 
tating transfers which were in fraud of 
creditors, that they had no genuine business 
and that their proprietor, Chidambaram 
Chettyar, is a relation of S. R. M. Rama- 
swamy Chetlyar, who is the managing part- 
ner of the T.S. N. and T.S. M. R. K. R. M. 
Firms. 

Tne T.S. N. Firm commenced business 
on October 29, 1925. Prior to that date 
there had been a firm known as the T.S. 
Firm, but some of the original partners 
died. This T.S Firm had an offshoot, by 
reason of the retirement of one of its part- 
ners, S. T. Chockalingam Chettyar, other- 
wise Nagappa, which was called T. S. T. 8. 
Firm. The T. S. Firm carried on business 
in Pyapon and in Rangoon and its business 
at Pyapon became known as the T.S. M. 
R.K. R.M Firm: the Rangoon, business 
became known as the T.S. N. Firm. The 
T.S. N. Firm consisted of the following part- 
ners: !1) 8. R.M. Ramaswamy Ohettyar, 
one of the original members of the 
T. 8. Firm; (2) Ramaswamy Chettyar and 
63) Muthiah Chettyar, adult sons of a 
deceased brother of S. R. M. Ramaswamy 
Ohettyar; (4) Arunachalam Onettyar, adult 
grandson of another deceased brother; (5) 
T. N. Muthiah Chettyar, adult son of another 
deceased brother. All these deceased 
brothers had been members of the T. 8. 
Firm. In addition to:these five partners, 
there were four minors who had been ad- 
mitted to the benefit of partnership whilst 
under the age of majority. Three of them 
were the younger brothers of Arunachalam 
Chettyar, and one was his first cousin, the 
surviving son of a deceased paternal uncle; 
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this individual is, of course, a grandson, 
just as Arunachalam Chetiyar is, of one of 
these deceased brothers of S. R. M. Rama- 
swamy Chettyar, who was a partner of the 
T. 8. Firm. Every one of the partuers of the 
T. 5. N. Firm except (5) T. N. Muthiah 
Chettyar is also a partner of the T. S. M. 
R. K. R. M. Firm at Pyapon. Every one 


-pf the minors mentioned has also been 


admiited to the benefit of the T. S. M, R. 
K R. M. partnership. The T. 8. M. R. K. 
R. M. Firm possesses no partner who is 
nota partner of the T. S. N. Firm. There 
is -no minor admitted to the benefit of 
partnership of the T.S. M. R. K. R. M. Firm 
who has not also been -admitted to the 
benefit of partnership of the T. S. N. Firm. 

The argument addressed to us on behalf 
of the appellants was that the T. S.N. Firm 
consisted of adults and minors as partners, 
and that by the order of adjudication only 
the adult members of the firm were ad- 
judicated, In support of this proposition, 
the case in Lovell v. Beauchamp (1) was 
cited tothe Court, and it was urged that 
the Official Assignee could not have re- 
course to the share of the minors who were 
partners in the T. S. M. R: K. R.M. Firm 
to satisfy the liabilities of the adult partners 
of the T. S. N. Firm, because the minors 
had not been, and could not be, adjudi- 
cated insolvents. This argument, in my 
opinion, rests upon a misconception for, in 
English Law an infant can be a partner: 
see Lindley on Partnership, Edition 10, 
p.91. In In re A and M (2), the only two 
partners in a firm were both infants: but, 
in British India and Burma an infant can- 
not be a partner at all, This has been 
pointed out by Sir Lawrence Jenkins, 
delivering A judgment of the Judicial Oom- 
mittee of the Privy Counci] in Sanyasi 
Charan Mandal v. Krishnadhan Banerji 
(3) at p. 570*. He said : 

“A person under the age of majority cannot be- 
come 8 partner by contract, Moheri Bibee v. Dharmo- 
das Ghose (4), and so, according to the definition, hee 
cannot be one of that group of persons called a 
firm. It would seem therefore that the share of 
which s. 247 (that is of the Contract Act) speaks 
is no more than a right to participate in the proper 
of the firm after its obligations have been satisfied.” 


(1) (1894) A O 607; 631 J 
L p 587; 43 W R129. Q B 802; 11 R 60; 71 
258; 134L T 


(2) (1924) 1 Ch. 274; 95L J Oh 
539; 10 8 3 607; (1926) B &OR 19. 

( ; 67 Ind. Oas 124: A 
237; 49 I A108; 30 ML T Ser; 90 121 ig F 
Bom L R 700; 35 OL J498; 43M IJA; (oo) 
M W N 364; 26 O W N 954; 18 L W 536 (P 0) 

(4) 30 O 539; 30 I A114; 8 Sar, 374; 7 CW N 
441; 5 Bom. L R 421 (PO). 
: “Page of 49 O.—[Ed.] rn 
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Some reliance was placed upon the iA- 
lowing passage in the judgment of Sir John 
Edge in another case before the Judicial 
Committee, Sat Narain v. Behari Lal (5) : 

“It is quite clear that if thisjoint family could be 
treated as a firm carrying on its business in partner- 
ship......... an order adjudging the firm insolvent 
could not be made under that Act (that is, the Presi- 
dency Towns Insolvency Act, 1909) which would 
affect the interests of a minor who happened to bea 
partner in the firm.” 


On an examination of the Act, their Lord- 
ships were satisfied that it was not the 
intention of the Act that on the insolvency 
of a father the joint property of his family 
should at once vest in the assignee. Part- 
nership cases cited to their Lordships were 
held not to be directly in point. and the 
passage relied on dealt merely with the 
hypothetical effect of treating a jcint family 
as though it were a trm cuirrsing ona 
partnership business. It does not mean 
that a minor can be a partner, but thatif 
a joint family could be treated as a partner- 
ship, which’ it cannot, then it would be 
necessary to treat the minors as though 
they were pariners, which they could never 
be. Then s. 93, Presidency Towns Insol- 
veney Act, was cited. Sub-s. (2) says: 

“In the case of a firm in which one partner is an 


infant, an adjudication order may be made against 
that firm other than the infant partner.” 

And s. 30, Partnership Act, 1982, was 
quoted. This lays down in the clearest 
possible terms: 

“A person who is a minor according to the law to 
which he is subject, may not be a partner in a firm.” 

This latter statute does not appiy tothe 
present insolvency, which, as I have stated, 
dates from March 1930. But in view of 
ss, 247 and 248, Contract Act, and the deci- 
sion in Sanyasi Charan Mandal v. Krishna. 
dhan Banerji (3), to which I have referred, I 
feel obliged to hold that in s. 99 (2), Rangoon 
Insolvency Act, “an infant partner“ means 
an infant who is admitted to the benefit 
of partnership, and not a partner by 
contract. Accordingly, upon the adjudi- 
cation of the partners of the T.8.N. Firm, 
all the partners of the T.S, M. R. K. R. M. 
Firm became adjudicated@ and all the pro- 
perty of the latter firm became vested in 
the Official Assignee. As the learned trial 
Judge put it: 

“Where A, B and C carry on a buisness under one 
name and A and B carry on a business under a sepa- 
rate name, there cgn, I think, be no doubt that the 


insolvency of A and B under an adjudication order 
made against the former firm involves also the ingol- 


(5) 52 I A 22; 8t Ind. Oas. 888; AIR 1925 P O 
18; 6 L1;47 ML J 857;100 & A LR 1332; 
(1925) M WN 1; 23 A LJ8; LR 6 A P O1; 26 
PL R 81; 27 Bom. L R135; 21 L W. 375;1 L 


O 500; 1 0 W N 916; 290 W N 797(P 0). 
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vency of the two partners in the latter firm, and of 
course the insolvency of the latter firm itself.” 


Now, the next question is who effected 
the transfers. The tirst was made directly 
by the T.S. M. R. K. R M. Firm by its duly 
constituted agent Palaniappa Cxettiyar, and 
no question arises as to that. But the 
second was made bythe T. S. Firm. Ac- 
cordingly, Mr. Basu for the appllants says 
that it is not the transferor who h.s been 
adjudicated insolvent and s. 55, Presidency 
Towns Insoivency Act, can have no appli- 
cation. One of the partners.of the old T. 5 
Firm was S. T. Chockalingam Chettyar and 
he was never adjudicated insolvent. The 
old T. 5. Firm is not dead; a suit was filed 
against it in Madras in 133, of which Ex. 5 
is the plaint. (After discussing the evidence 
his Lordship came to the conclusion that the 
transfers sought to be set aside were made 
by the insolvents, under other names and 
by their agent T. S. Palaniappa Chettyar; 
and that they were also transfers of the 
property of the insolvents. His Lordship 
rext examined evidence on the question of 
good faith and valuable consideration and 
then proceeded further). Once the position 
has been reached that in the absence of a 
satisfactory explanation a prima facie case 
for annulment of the transfers has been 
shown, the rest of the matter is relatively 
easy. The M. R. M.S. Firm produced no 
books. M. R. M.S. Chidambaram Chettyar 
was never called as a witness, nor was the 
appellant. It is true his evidence was taken 
in the insolvency case under s. 36, Rangoon 
Insolvency Act, butno explanation what- 
ever was forthcoming as to the bona fides 
of the transfers before the learned trial 
Judge. Mr. Basu for the appellant was 
constrained to admit that if there was a 
prima facie case for the Official Assignee, it 
had not been answered by the appellant. 
The jearned trial Judge carefully weighed 
the evidence before him and Iam of opinion 
that he came toa right conclusicn and that 
this appeal should be dismissed with costs: 
Adveccate’s fee twen'y five goid mohurs. 

B. . R Appeal dismissed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 712 of 1936 
November 12, 1937 
Boss, J, 
Firm or J. E. BILLIMORIA AND Sons— 
pos APPLIOANT 
' e versus 
GOPINATH—NON APPLIGANT 

Decree—Ex parte--Setting aside of — Sufficient 

cause—Party engaging Counsel to represent him at 
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hearings—-Cownsel appearing regularly on many ' 
hearings—On day in question Counsel watting in Bar 
room owing toinadequate seating arrangement in 
Court—Instructions to clerk to call him when case 
was called for hearing—Clerk remaining absent— 
Ex parte decree passed—There was held sufficient 
cause for non-appearance —Court concentrating atten- 
tion on negligence of Counsel instead of on conduct 
of party in considering whether there was suffi sient 
cause for non-appearance—Interference in revision 
is called for— Legal practitioner—Duty of —Care and 
diligence should be exercised in choosing clerk- 
lose personal check should be kept on their actions 
—Costs—Iix parte decree, setting aside of—Neither 
plaintiff nor defendant to blame—Blame on defend- 
ant's Counsel's clerk ~Defendant should pay costs. 

In considering an application for setting aside 
an ex parte decree, attention must, in the first in- 
stance, be concentrated on the conduct of the party 
and not merely on that ofthe Oounsel. Ifa party 
cannot be present himself when his case is called 
on for hearing, he must of course make adequate 
provision for his proper representation’ by ‘some 
agency. If he employs Counsel for this purpose, he 
must ensure that the person he employs undertakes 
to be present when the case is called or that there 
is somebody else there to represent him. This 
meang that he must pay Counsel adequately or 
employ others who will be there to assist him. If 
he does that, then he has done all that thelaw can 
reasonably expect of him. Ifin spite of that Coun- 
sel does not appear, the litigant cannot be held res- 
ponsible, This does not mean that everything is to 
be assumed in favour of a litigant who is prima’ 
facie in default. If he wants tohave the ex parte 
proceedings set aside, he must show suficient 
cause and that means that he must show that 
Counsel undertook to represent him at all necessary 
hearings for the fees agreed upon or paid, and also 
that there was no qualifying clause in the agree- 
ment. This does not, however, mean that he must 
show an express undertaking by Counsel to be pre- 
sent either personally or through some other autho- 
rised person at all hearings; that is necessarily 
implied in the contract, but he must bring the res- 
ponsibility definitely home to Counsel if he wants to 
succeed and on that ground. 

The defendant had engaged a Counsel to repre- 
sent him at the hearings ofthe case. The Oounsel 
had regularly appeared at every previous hearing 
and on the day in question he was’ actually wait- 
ing inthe Bar room for the case to be called as 
there was no adequate accummodation and seating 
arrangement for Qounsel in the Court. He had not 
undertaken other work in another Gourt, he had 
not gone off elsewhere for some other purpose, but 
was ready and willing to appear and fulfil his 
undertaking to his client the moment he wag called 
gipon todo so. The Counsel had left his clerk in 
the Court with definite instructions to call him 
when the case was called, Theclerk had been with 
the Counsel for 6 years and no previous instance 
of negligence had been suggested. The clerk re- 
mained absent when the case was called, andas a 
result, an ex parte decree was passed ;!p 474, col. 1] 

Held, that there was sufficient cause for non- 
appearance as neither the defendant nor his Coun- 
sel were tobe blamed for the negligence of the 
clerk and the ex parte decree should, therefore, be 
set aside. 

It is true that the question as to whether there was 
sufficient cause for non-appearance of a party is 
ordinarily one of fact and High Gourt cannot interfere 
in revision in such matters, in absence of perver- 
sity or something of like nature, but where in acase 
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ns Judge hep concentrated Nie, attention op the did not goin person. His atitudo Yas 
e * 

the party interference is called for. [p. 474, col, 2.] ja natural one which cannot reasonably be 

There is a duty castupon members of a monopo- CTiticised. The law does not require any 

list profession to exercise care and due diligence abnormsl or impossible standard of care 


Te he voters loa yale end if they choose in these cases and this. is all that can 
o` employ a person known by them to be irrespon- , 
sible) Without taking adequate steps tokeep a close 12800 ably be expected of a careful and 


personal check upon his actions, then they are diligent man when his personal attendance 
theitiselves at fault and will become liable to be 18 not necessary, aS-in thiscase it was 


~~ 


a 


called to account, Fis r not. 
ere in proceedings to set aside an ex parte : ; a 
decree, it is found that the decree was passed due The question then is whether the defend 


to the negligence of the defendant's Counsel's clerk @2t is responsible for the negligence of his 
and neither the plaintiff nor the defendant was to Oounsel, assuming for the moment that 
blame, itis only fair that the defendant who em- Counsel was negligent. I do not deny 


ployed the offending agency, i. e, the Counsel's £ k - 
clerk should pay the costs. that cases may arise when he is, but I do not 


R. App. of an order of the think it is either possible or desirableto ~ 
Coutt of the Small Causes, Nagpur, lay down any hard and fast rule, Speaking 
dated September 2, 1936, in Miscellaneous S@nerally Ido notthinka party ought to be 
Case No. 344 of 1935, arising out of 0,8. penalised in this drastic fashion unless 


No.. 658 of 1933, dated January 1, 1935. there has been remissness on his part. 
Messrs. R: N.Padhye and P. P. Deo, for APart from the general undesirability of 
the Applicant. having litigation terminate in this un- 

Mr. B.T. Amlekar, for the Non-Appli- satisfactory manner it must be remembered 
cant, i that the provisions of the Gode speak 


l throughout of the absence of the party 
Order.—On November 1, 1935, the himself and not of thatof his Counsel and 
defendant and his Oounsel were both that, therefore, attention must in the first 
absent when the case was called at 1-80 instance be concentrated on the conduct 
P: M. though they had been present at every ofthe party andnot merely on that of the 
hearing uptill then, so the lower Court Oounse]: Ses O. IX, rr. 6, 8 and l3and = — 
proceeded ex parte and after examining O. XLI,r.17. 
the .plaintifi and two of his witnesses What then isthe duty of a litigant in 
passed an ex parte decree. Mr. P. P. Deo, this respect? If he cannot be present him- 
thé defendant’s Counsel, appeared a few self when his case is called on for hearing 
minutes later and in fact conducted the hemust of course make adequate provision . 
very next case in that Oourt but was for his proper representation by some 
told that judgment had already been agency. Ifhe employs Oounsel for this ; 
delivered ex parte inthis. The defendant purpose he must ensure that the personhe -~ 
applied to have this order set aside but employs undertakes to be present when the 
the lower Court has rejected the application case is called or that there is somebody else 
on the ground that no sufficient cause was there to represent him. This means that 
shown. The defendant applies here. he must pay Counsel adequately cr employ 
m revision to have that order revist others who will be there to assist him. 
ed. l If he does that, then he had done all that 
The facts are these. As I have said the thelaw can reasonably expect of him. 
défendant had conducted the case with due If inspite of that, Counsel does not appear, : 
diligence wp to that date. The claim I hardly think the litigant can be held 
was a contested one and there had been ae responsible. After all he is not allowed 
number of previous hearings about ten, toemploy anybody. he „Chooses. He is 
ranging from August 11, 1933, to July 25, forced to confine himself to a special class 
1935, the hearing before the onein question. of persons whom the Courts and the 
On November 1, 1935, the defendant was State hold out to the general public 
ill, suffering from an attack of malarial as specially honest, competent, reliable 
fever. He admits frankly that he was and responsible, and who for that reason 
ndt--seriously ill and . could have come to have been given an exclusive monopoly » 
Court if he had made an effort to doso” to practise in Courts of Justice. If the 
butas he had already engaged a person so selected behaves in an irres- 
Pleader to. represent: him and as ponsible manner the remedy is for those 
ké had already made special arrange- responsible for placing him in this 
ments with the Pleader’s clerk to be present privileged position to punish him and to, ` 
when the case was called, he very naturally ensure asfaras may be that the public 
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at lfrge are not left to the merey of his 
irresponsibility or incompetency a -second 
time. Itis manifestly unjust in these 
circumstances to blame the litigant . 

I donot mean by this that everything 
isto be assumedin favour of a litigant 
who is prima facie in default. If he wanis 
to have the ex parte proceedings set aside 
he must show sufficient cause and that 
means that he must show that Counsel 
undertook to represent him at all necess- 
ary hearings forthe fees agreed upon 
or paid, and also that there was no 
qualifying clause in theagreement. Again 
Ido not mean that he must show an 
express undertaking .by Counselto be 
present either personally or through some 
other authorised person at all hearings; 
that is necessarily implied in the contract, 
but he must bring the responsibility 
definitely home to Counsel if he wants 
to succeed and on that ground, the 
Court cannot be left to guess whether 
the litigant was to blame or his Oounsel 
and as to where the litigant wants the 
responsibility to be placed. The cause 
shown, that is to say, the allegations made, 
must be definite and precise, blaming a 
particular person and such allegations 
must be fully proved. The Court must be 
- apprised in the most uncertain terms 
ert where the responsibility is supp sed 
to lie. 

Applying these principles to this case 
was Mr. P. P.Deo, to blame or wag tke 
defendant at fault for what in its ultimate 
analysis means a refusal to pay proper 
fees? WasCounsel forced to tell his 


client when the bargain was struck : 

“Well if that is all you are prepared to’ pay me 
then please remember that I cannot undertake to 
give up other work for the sake cf your case and you 
must, therefore,take the risk of my not being able 
to appear at all hearingsand you must undertake 
the responsibility of adequate representation when I 
am. not there.” 


Of ccurse the Pleader must tell his client 
this definitely otherwise the client is 
entitled to assume that he has undertaken 
to appear wifhout reservation at all 
necessary hearings. But, on tke other 
hand, the client must be equally definite 
in bringing the responsibility home to the 
Pleader and telling the Court that this 
18 the ground upon which he wishes to 
proceed if he wants to’ urge that as 
sufficient, cause. 

The question® then has to turn on the 
facts in each particular case. What are 
they here? We find that Mr. Deo, had 
regularly appeared at every previous hear- 
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ing as! have said there were len of them 
and that‘on the day in question he was 
actually waiting inthe Bar roo for this 
cise to he called. He had not undertaken 
otber work in another Court, he had not 
gone off elsewhere for some other purpose, 
but was ready and willing to appear 
and fulfil bis undertaking to his client 


the moment he was called upon to do so. 


The only legitimate inference in these 
Circumstances is that the defendant did 
all that was required of him. Had Mr. 
Deo, been engaged in another casa, the 
matter would have been different. The 
defendant would then have had to bring 
responsibility definitely home to his Pleader 
and show thatthe Pleader had not appeared 
in his case in breach of the undertaking 
express or implied properly to represent 
his client at all hearings. There is no 
such breach here and the circumstances 
as I have said indicate that the defendant 
had done all that the law required cf 
him. 


I have next to coosiner the conduct of 
Mr. Deo, for, as I bave said it is essential 
in all such cases that the responsibility 
for non- appearance should be definitely 
brought home to some definite person so 
that suitable action can be taken when 
necessary and so that the Court can be 
satisfied that the responsibility does not 
rest cn the shoulders of the party himself. 
Was Mr. Deo, justified in waiting in the 
Bar room instead of waiting in Court? That 
must depend entirely upon the prevalent 
practice. In this particular Court accommo- 
dation is limited andthe seating arrange- 
ments for Counsel on the waiting list are 
manifestly inadequate. In the circum- 
stances it would be unreasonaolé to expect 
Counsel literally to stand in a crowded 
Court room inthe hope that his ease 
might be taken up some timein the course 
of the day. I am informed that cases are 


enot called in any parvicular order-and I 


have no doubt thatitis the most conven- 
ient way to proceed in that Court; I am not 
criticising the practice in any way-butit 
des mean that the Bar cannot anticipate 
when any particular case is likely to be 
taken up, and so the prevalent pratice in 
which Counsel cone -from the Bar room 
when called either by their clients or 
their clerks or some other responsible 
person is the only one that in those particu- 
lar circumstances can b>" said to be 
reasonably feasible. If Counsel followed 
it here, as he did then, he cannot be blamed 
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unless the-arrangements he made for being 
called were inadequate, 

Here again I do not 
Mr. Deo, could have done. 
left his clerk inthe Court with definite 
instructions to call him when the case 
was called and the defendant says that 
he also had specially employed this 
cierk for that purpose. That means of 
course that this man had been specially 
paid and the excuse he has given for not 
remaining at his postis manifestly inade 
quate. It was not just a temporary 
absence for a’ few minutes because no less 
than three witnesses were examined, one 
of them at length and the judgment written 
in the interval, Is Oounse] then to be 
blamed for the negligence cf his clerk and 
the client in turn to bear the brunt of it 
all ? 

Again that must depend upon circum- 
stances. The lower Court thinks that he 
must, and here again I have no intention 
of casting the slightest doubt upon those 
decisions which lay down this broad rule. 
But as I say every case must depend 
upon its own facts. In scme matters such 
as for instance the drafting of plaint or 
memoranda of appeal, or calculating 
the period oflimitation, there is a definite 
duty cast upon Counsel todo these things 
himself and he cannot delegate it to 
another. Ifhe does then he cannot escape 
the consequences of his own negligence. 
Then again if the client leaves things 
tothe last minute and dces not give 
Counsel adequate opportunity to study 
the lawand facts at his leisure then 
the client is also to blame. In such cases 
it is obviously the duty ofa litigant to 
place the brief in the hands of Counsel at 
the earliest reasonable opportunity aud 
then only can he hope as a general rule 
to escape the consequences of Counsel's 
negligence. Butnone of these rules apply 
when no duty is cast upon Counsel 
personally to wait in Oourt till his case 
happens to be called. But I make it clear 
again that I am not laying down any 
universal rule. The prevalent practice 
and therefore, the duty may,and indeed 
does vary from Court to Court, and that is 
an important feature. 

So far as clerk is concerned, he has been 
with Mr, Deo, for 6 Years and nopre- 
vious instance of negligence has been 
suggested. Therefore, Mr. Deo, is clearly 
not to blame, But of course the clerk is, 
and if anything of the kind happens again 
then naturally his employer cannot hope 


see what else 
He says he 
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to escape responsibility as easily as this. 
There is a duty cast upon members of a 
monopolist profession to exercise care and 
due diligence inthe persons whom they 
omploy and if they choose to employ a 
person known by them to be irresponsible, 
without taking adequate steps to keepa 
close personal check upon his actions, then 
they are themselves at fault and will 
become liable to be called to account. 

I have dealt with this at length because 
it was argued, and quite rightly, that 
whether there was sufficient cause or not 
isa question of factand that I cannot 
interfere in such matters in revision in 
the absence of perversity or something 
of the like nature. It is perfectly 
true that this question is ordinarily 
one of fact but in this particular case 
the learned Judge has concentrated 
his attentionon the negligence of Counsel 
and that as I have explained is not what 
has to be ascertained. Interference is, 
therefore, called for. I allow the application 
and set aside the ex parte decree, holding 
that sufficient cause has been shown 
within the meaning of O. IA, r, 14. The 
proceedings will now be re-opened and 
will continue from the stage at which they 
were on November 1, 1935. 

The next question is to determine the 
terms on whichthis should be allowed. 
I have already found that the defendant 
was not to blame but neither was the 
plaintiff, therefore, one of two innocent 
parties has to suffer, whatever, is done. 
It is only fair in such circumstances that 
the party who employed the offending 
agency, in this case Mr. Deo's clerk, should 
be the one to bear the brunt of the 
consequences. The defendant will, there- 
fore, pay the entire costs in the first 
Court, whatever, the result of the suit. 
But as regards this revision, I allow him 
his costs because the plaintiff opposed 
the application. No certiiicate bas been 
filed by the applicant so there will be no 


“order as to Counsel's fee. 


+ 
8. Application allowed. 
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” CALCUTTA HIGH COURT 
Civil Appeal No. 107 of 1936 
August 10, 1938 
JAOK, J. 

MOHENDRA NARAYAN ROY CHOW- 
DHURY— DEFENDANT AND CTHERS— 
APPRLLANTS 
versus 
PROFULLA KUMAR GUHA AND 
OTHERS— RESPONDENTS 

Transfer of Property Act (IV of 1882, as amended in 
1929), ss. 53-A ,107—S. 53-A, whether retrogpective—Un- 
registered compromise of 1920 providing for reduction 
of rent — Subsequent payment of reduced rent for 
several years—Admissibility of compromise as evi- 
dence of part performance — Whether admissible 
under law previous to introduction of 3. 53-A, 

Section 53-A, Transfer of Property Act, is not retros- 
pective, Section 53-A does not, therefore, apply where an 
unregistered compromise entered into in 1920 provided 
for reduction of rent and the reduced rent is sub- 
sequently paid continuously for several years and the 
compromise is not admissible as evidence of part 
performance. Itis, therefore, not admissible under 
8.49, Registration Act nor can it be admissible under 
the law previous to the introduction of s. 53-A. 
G, H.C, Arif v. Jadunath Majundar (1), relied on, 
Mahomed Musa v. Aghore Kumar Gangult (2), ex- 
plained. 

The compromise itself being inadmissible the rent 
receipts which state the amount of the original rent, 
would also be inadmissible to show reduction of 
rent. 


O. A. from the appellate decree of the Sub- 
Judge, First Court, Faridpur, dated August 
29, 1935. 

Messrs. Gopal Chandra Das, Sudhir 
Chandra Choudhury and Narayan Lal Pal 
Choudhury, for the Appellant. 

Messrs: Abinash Chandra Ghose and 
A tiendra Kumar Sen Gupta, for the Respon- 

ents. 


Judgment.—This appeal has arisen out 
of a suit for arrears of rent for the holding 
described in the plaint from the year 
1337 to 1340 B.S. at the rate of Rs. 117 
per year plus cess at Rs. 1615-9 per year 
with damages at 25 percent. The defend. 
ant claims thatthe rent payable is Rs. 94 
only per year. The suit was decreed in 
full in both the Courts below. The rent is 
claimed on the, basis of a registered 
kabuliyat, Ex. 1, by which the rent ıs fixed 
at Rs. 117. The defendant relies upon 
certain statements made in a lease and 
also upon an alleged compromise of a suit 
by which the landlords agreed to reduce the 
erent fo Rs. 94 on the ground that certain 
lands included in the lease were not really 
under the putni but were held by the plaint- 
if in khas. The terms of the lease relied 
upon are as follows: 
. That the putni lease was executed relying 
solely on the words of the lessors as to the 


+ 
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title, share and condition and sthith of the 
property without making any independent 
queries on these points, that in case if 
anything be disclosed afterwards which 
affects tbe interest of the lessors as algo 
ofthe lessees in the property so demised, 
the lessors areto make good the loss that 
may be suffered by the lessees owing to 
such changed circumstances and thatifon 
making necessary verifications the amount 
of sthith in the putnimehal be found to 
be less than the amount stated in para. 1 
of the putni lease, the lessee is to get a 
refund of the proportionate amount of the 
selami (consideration for the leasa) from the 
lessors. 


A certified copy of.a petition filed in the 
Second Oourt of thé Munsif at Bhanga, 
Faridpur, on March 15, 1920, has been filed 
in which it is stated that the parties, namely 
the predecessors of the present plaintiffs 
and the defendant compromised a suit for 
arrears ofrent ofthe present holding. In 
this petition of compromise it is stated that 
Rs. 23 of the rent being unrealizable ont 
of the jama of Rs. 117, by compromise, the 
parties fixed Rs. 9ias the rent of the putni 
mehal after deducting this Rs. 23 frem the 
Rs. 117 and the plaintiffs accordingly prayed 
for a decree at the rate of Rs. 94 annually. 
The Courts below have failed to give 
effect to this compromise, which appears 
to have been acted upon for nine yearg 
thereafter inasmuch as the rent receipts 
show that rent was paid at Rs. 94 per year 
from 1920 to 1929, on the ground that being 
unregistered, it is inadmissible in evi- 
dence. In this appeal, it is contended 
that this compromise is admissible in 
evidence. Under s. 107, Transfer of Property 
Act, 

“a lease of immovable property from” year to year, 
or for any term exceeding one year, or reserving a 
yearly rent can be made only by a registered instru- 
ment.” 

Clearly in so far as this compromise 
purp-ris to reduce the rent from Rs. 117 to 
Rs. 94 it is, in fact, a lease at an altered 
rate and it requires registration. But itis 
claimed on behalf of the appellant that it 
is admissible under s. 49, Registration Act, 
which lays down that an unregistered docu- 
ment, affecting an immovable property and 
required hy this Agt or the Transfer, of 
Property Act to be registered, may be 
received as evidence of part performance 
cf a`contract for the purposes of s. 53-A, 
Transfer of Property Act. The appellant 
claims that as the rent was paid at the 
rate agreed upon in this document for nine 
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years, there was part performance of the 
contract and the compromise is admissible 
as evidence of part performance. It can 
only be admitted as evidence of part 
performance, if s, 53-A, Transfer of Properiy 
Act, is applicable. l 
The compromise was in 1920, Section 


58-A was inserted in the Transfer of Property... 


Act by £. 16, Transfer of Property Amend- 
ment Act (XX of 1929). Therefore, s.53 A 
cannot be applied unless it is retrospective. 
. There are conflicting decisions on this point, 
but the trend of the decisions appears to 
be that it ig not retrospective and the 
wording of the section also would appear 
to show that it does not apply to contracts 
previous tothe insertion of s. 53-A in the 
Act. The section states: 

“Where any person contracts to transfer for con- 
sideration any immovable property by writing 
signed by him or on his behalf from which the 
terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, and the 
transferee has, in part performance of the contract, 
taken possession of the property or any part thereof, 
or the transferee, being already in possession, 
continues in possession in part performance of the 
contract and has done some act in furtherance of 
the contract, and the transferee has performed or 
is willingto perform his part of the contract, then 
notwithstanding that the contract, thcugh require- 
ed to be registered, has not been registered, or 
where there is an instrument of transfer, that the 
transfer hag not been completed in the manner 
prescribed therefor by the law for the time being 
in force, the transferor or any person claiming 
under him shall be debarred from enforcing against 
the transferee and persons claiming under him any 
right in respect of the property of which the trans- 
feree has taken or continued in possession, other 
than aright expressly provided by the terms of the 
contract.” 

Following the general trend of the deci- 
sions and also the wording of the section 
itself, [am inclined to the view that this 
section is mot retrospective. Therefore, 
this compromise, Ex. A, isnot admissible 
under s. 53 A, Transfer of Property Act, 
nor is it admissible unders. 49, Registra- 
tion Act, which only makes sich documents 
admissible for the purposes of s. 53-A, 
Transfer of Property Act. 


The question then is, is it admissible 
under the previous law? With regard to 
the previous law it has been laid down 
by their Lordships of the Judicial 
Oommittee in G. H.C. Arif Y. Jadunath 
Majumdar (1) that a permanent lease can 
only be made by a registered instrument 


as required by s. 107, Transfer of Property ` 


(1) 580 1235; 131 Ind Cas, 762; AI R 1931 P 079: 
581A 91;60 ML, J 538; 33 L W 586; 530 LJ 359: 
35 O W N 550;15 R D 354; 8 O W N 739; (1931) M 
: a Ind. Rul. (1931) PO 154; 33 Bom. LR 913 
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Act, and thatthe doctrine of part per¥or- 
manca cannot he applied so as to override 
the express provisions of a Statute. The 
appellant relies upon the case in Mahomed 
Musa v. Aghore Kumar Gangult (2) in which 
it wassheld that the parties having acted 
upon a compromise for 30 or 40 years after 
ihe compromise, although the razinama 
and the decree thereon taken together 
were considered to be defective or inchoate 
as elements making up a final and validly 
concluded agreement for the extinction of 
the equity of redemption, the -acts of the 
parties had been such as to supply all 
defects. On the basis of this ruling the 
appellant contends that the compromise 
having been acted upon for a number of 
years the defect of non registration is 
nullified. But in the subsequent case in 
G. H.C. Ariff v. Jadunath Majumdar (1) 
it was held by Lord Russel of Killo wen that 
the observations of Lord Shaw in the case 
in Mahomed Musa v. Aghore Kumar 
Ganguli (2) were merely obiter dicta and 
Sir Dinghaw Mulla in his note at the foot 
of p. 260 of the Transfer of Property Acts 
says: ; 

oT his decision makes it clear that the equity of 
part performance, which in DBngland‘is only avail- 
ableto overcome a statutory objection to the proof 
of a contract, cannot in India have the effect of 
superseding the provisions of the Registration and 
Transfer of Property Acts, and of creating an interest 
which under those Acts can only be created bya 
registered instrument.” 


It seems, therefore, clear that this com- 


promise, Ex. A, cannot be admitted under 
the law previous to the introduction of s. 53-A, 
Transfer of Property Act, nor can it be 
admitted under g. 53-A in proof of part 
performance. 

There is another difficulty in the way of 
the appellant, because there is a finding of 
the trial Court which has not been reversed 
in appeal, that the rents were not settled 
at Rs. 94 and realized at that rate by 
virtue of the solenama decree but that 
rents were paid at this rate previously. On 


*this finding s. 58-A, Transfer of Property 


Act, would not be applicable as under that 
section the contract must be a written one. 
No doubt the Appellate Court finds on the 
evidence of certain receipts filed by the 
defendants that the reduced rate was due 
to some alrangement, but it does not find 
that it was cleanly due to the written 
contract in Ex. A which has been filed. 
Finally, it is contended for the appellant 


(2)42 O 801; 28 Ind. Oas. 930; AI R1914 PO 27; 
42TA 1;17 Bom. L R420; 21 C LJ 231; 28 M L J 548: 


-190W N20:13AL J 299; 17M LT 148; 2LW 


238; (1915) M W N 621 (P ©), 
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thé in any case, the subsequent alteration 
as to the rent being stated in the original 
compromise, the rent receipts marked Ex, A 
(5), in which the amount of the original 
rent is stated, in themselves, are sufficient 
to show thatthe rent was so reduced. But 
if the compromise petition itself is not 
admissible, this evidence also would nt be 
admissible to show reduction of the rent 
and even if there was some arrangement 
uuder s. 107, Transfer of Property Act, the 


rental could not be reduced either 
by an unregistered instrument or 
an oral agreement. It appears to 


me, in the circumstances, that the only relief 
which the defendants can obtain in this case 
is to enforce the term of the original lease by 
which they are entitled tothe refund of a 
Portion of the selami paid and the learned 
Judge has found : 

“There is no clear specification that in case the 
sthith be found to be less than that stated in the deed, 
the putnidar is to get a reduction of rent for all time 
to eoma." 

The fact of the existence of this condi- 
tion in the original lease makes it probable 
that there was such a compromise as alleged, 
but unfortunately for them in the circum= 
stances of the case, the rent cannot be 
reduced owing to the fact that there was 
no registered deed effecting reduction. The 
mere payment of rent for a number of 
years at a reduced rate is not sufficient in 
law to entitle the defendants toa permanent 
reduction of the rent. This appeal must 
accordingly be dismissed with costs. Leave 
to appeal under s.15 of the Letters Patent 
is asked fur and is refused. 

S. Appeal dismissed. 


EEEE EEES 


RANGOON HIGH COURT 
Special First Civil Appeal No. 59 of 1938 
August 4, 1938 
Mya Bo, Gera. O. J. AND Maoxknuy, J. 
A.M. MUHAMMAD ERRAHIM— 
APPELLANT 
| ” versus 
MA MA AND ANOTHER—ReESroNDENTS 

Muhammadan Law — Dworce — Dower — Divorce 
brought about by apostasy of wife— Wife ts entitled 
to whole dower tf marriage is consummated—~Marriage 
—Dower— Wife is entitled to recover dower, however 
large. , 

Even if a divorce is brought about by the operation 
of the law on the apostasy of the wife, she is entitled 
to the whole dower if consummation of the marriages 
had taken place before such divorce just as much as 
in a cass where the divorce has occurred under a 
talaknama. ANG 

However large the dower fixed may be, the wileis 
entitled to recover the whole of it from her husband’s 
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estate, without reference to -his circumstances at the 
time of marriage or the value of his estate at his death. 
Sugra Bibi v. Masuma Bibi (1), followed. 


Sp. F.O. A. against the decree of the 
Small Cause Court, Rangoon, in O. R. No. 
945 of 1938. 


Mr. A. H. Paul, for the Appellant, 

Mr. M. I. Khan, for the Respondents. 

Mya Bu, Offg. C. J.—This is an appeal 
against a decree for the payment of 
Rs. 2,000 by the appellant to the respondent 
as the amount of the dower alleged to have 
been agreed upon by the appellant in 
favour of the respondent when they ware 
married on April 4, 1930. The parities 
were Sunni Muhammadans and each of them 
had been previously married—the appel- 
lant twice before—while the respondent was 
a widow with some children by her pravi- 
ous husband, At their marriage on April 4, 
1930, the appellant, in accordance with 
the usual practice and custom, executed 
a kabinama, which is Ex. A in the case 
agreeing, inter alia, to pay the respon. 
dent a dower of 50 tcals of goll. They 
lived together as man and wife for a few 
years, after which they separated. While 
living apart the respondent obtained an 
order of maintenance unders 488, Urimi- 
nal Procedure Ccde. Subsequently, on May 
28, 1936, the appellant effected a divorce by 
means of a talaknama. in making her claim 
for the payment of the dower mentioned in 
the kabinama, the respondent relies on the 
divorce as a fact which gave rise to her right 
to the immediate payment of the dower. 

The main grounds upon which the appel- 
lant resisted the claim in the trial Court 
are: that the marriage between himself and 
the respondent had: become automatically 
dissolved by reason of the respondent having 
apostatized by worshipping spirits, images 
aod Buddhist shrines, that upon the dis- 
solution of marriage by such apostasy, the 
respondent was not entitled to any dower 
and that, in any event, the amount men- 


a tioned in the kabinama wasnot the amount 
‘agreed upon which was only to give ticals of 


gold. The le:roed trial Judge dismissed the 
defence based upon the alleged apostasy on 
the ground that the issue as to the dissolu- 
tion of marriage in csmsequence of the 
alleged apostasy was res judicata in view of 
the decision given in the preceeding under 
s. 488, Oriminal Procedure Code, to the effect; 
thut the status of husband and wife still 
subsisted at the time of the order made 
under that section. It is urged on behalf 
of the appellant that this view of the-trial 
Judge upon the point is erroneous. There jg 
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considerable force in this contention of the 
learned Advocate for the appellant but, even 
assuming that the alleged apostasy had 
taken place and that such apostasy had 
brought about a dissolution of ‘marriage 
between the parties, the respondent is, in 
our opinion, entitled to a decree for the 
payment by the appellant of the dower 
agreed upon at the time of the marriage 
under the Muhammadan Law. In ʻA Digest of 
Muhammadan Law’ by Baillie, who is a well- 
known authority on the subject, the follow- 
ing passage appears at p. 182: 

, “Apostasy from Islam by one of a married pair, 
is a cancellation of their marriage, which takes 
‘effect immediately without requiring the decree of 
a Judge, and without being a repudiation, whe- 
ther the occurrence is before or after consumma- 
tion ; yet if the husband be the apostate, the wife 
‘is entitled to the whole dower when consumma- 
tion has taken place, and half when it has not. If 
the wife be the apostate, she is equally entitled to 
the whole dower in the former case, but to no part 
of itin the latter.” 


The part of this passage applicable to 
‘this case, on the assumption that the appel- 
Jants allegation as to the apostasy of the 
‘respondent is true, is the first part of the 
‘last sentence in the passage quoted above, 
4. e. “if the wife be the apostate, she is 
equally entitled to the whole dower” when 
‘consummation has taken place, the parties 
‘having lived together as man and wife for 
‘quite a few years before being separated. 
Bir Dinshah Fardunji Mulla in his “Prin- 
‘ciples of Muhammadan Law,” Edn. 11, also 
‘states in e. 243, sub-s. 2, Para. 1: 

“If the marriage was consummated, the wife is 


‘entited to immediate payment of the whole of the 
-unpaid dower, both prompt and deferred," 


Read with the opening clause of the sec: 
‘tion, this statement means that the wife is 
‘entitled to the immediate payment of the 
whole of the unpaid dower on the comple- 
tion of a divorce whatever may be the 
mode of divorce. These authorities clearly 
enunciate the rule of Muhammadan Law to 
the effect that even if a divorce is brought 
about by the operation of the law on the apos- 
tasy of the wife, ske is entitled to be whole 
dower if consummation of the marriage 
- had taken place before such divorce just as 
much as in a case where the divorce has 
occurred under atalaknama. Thelaw on 
the subject has, however, been stated in 
ss. 196 and 197 of the ‘Principles of 
Muhammadan Law’ by Tyabji as follows: 

“196, Where a marriage is made void by the 
apostasy of the husband, (1) if it has been cone 
summated the wife is entitled to the whole of her 
mahr; (2) if it has not been consummated, she 
is entitled to half of the mahr. 

19 he wife is entitled to no part of the 
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mahr where the marriage becomes void by her 
apostasy." 

As authority for the proposition, the 
learned author quotes Baillie, Part 1, p. 182, 
Part 2, pp. 29, 15 and 127. Sunni Muham- 
madan Law is to be found in Part 1 of 
Baillie’s Digest. The passage appearing in 
that Digest, Vol. 1 at p. 182 has already 
been quoted above. Tn our opinion, with all 
respect to the learned author, it does not 
appear to support the proposition that ifthe 
marriage has been consummated, the wife is 
not entitled to the mahr where the marriage 
become void by her apostasy. For these 
reasons we hold that in this case, assuming 
that the respondent has apcstatized as 
alleged by the appellant, and even if the 
dissolution of marriage between the appel- 
lant and the respondent took place in con- 
sequence of such apostasy, the marriage 
having been consummated, the respondent 
did not lose her right to obtain the dower 
from the appellant. 


On the question as tothe amount of the 
dower agreed upon, the learned trial Judge 
considered the evidence of the parties in 
detail and has pointed out that the wit- 
nesses called by the appellant to speak to 
the amount alleged to have been mentioned 
at the time of the marriage were not such 
as toinspire confidence in their testimony. 
Their evidence gave the learned trial Judge 
the impression that they were either not 
in a position to know what the actual 
amount mentioned was or that they were 
not present at the ceremony of marriage. 
The respondent adduced the evidence of 
two witnesses whose presence there could 
not be denied. One was thes moulvi who 
conducted the ceremonies and the other, 
one of the attesting witnesses, The fact that: 
the witness is a cousin of one of the res- 
pondent’s parents does not militate against 
the weight of his evidence but tends to 
show that he was a person who would ordi- 
narily be expected to be present at and 
take more than the ordinary interest in the 
ceremony of marriage ef the respondent. 
We see no sufficient ground for interference 
with the finding of fact arrived at by the 
trial Judge upon the evidence as a matter 
of probability. The learned Advocate for 
the appellant has pointed out that in view of 
the fact that the appellant was at the time 
when he entered into marriage with the 
respondent a penniless man while the res- 
pondent had some property which she had 
inherited from her deceased husband, it 
was unlikely that the parties would. have 
fixed such a heavy dower as is mentioned in 


. Grounds 
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the kabinama, but it does not seem unusual 
thatthe amount fixed was incommensurate 
with the husband's means. In Sugra Bibi 
v. Masuma Bibi 1), a Full Bench of the 
or High Court ` ruled inter aha 
that: 

_ “However large the dower fixed may be, the wife 
is entitled to recover the whole of it from her hus- 
hand’s estate, without reference to his circum- 


stances at the time of marriage or the value of his 
estate at his death,” 


Section 218 of the ‘Principles of Muham- 
madan Law’, Edn. 11, by Sir Dinshah 
Fardunji Mulla, is also to the same effect. 
In all the circumstances of the case the 
appeal fails and is dismissed with costs. 

Mackney, J.—I agree. 


8. Appeal dismissed. 
(1) 2 A 573; A W N 1881, 37 (E B), 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 1094, 1862 and 1363 
of 1936 
July 12, 1938 
S. K. Gaosz AND PATTERSON, JJ. 
PRASANNADEB RAIKAT, Puarntire AND 
oTHERS—DEFENDANTS— APPELLANTS 
versus 
TABIUR RAHAMAN AND ofuzRs— 
RESPONDENTS 


` 


Bengal Rent Act (X of 1859), s. 13—Enhancement . 


of rent — Notice showing grounds, if’ necessary — 
for—Right of — Tenure-holders, whether 


- affected by Scheduled Districts Act (XIV of 1814)— 


Preamble —Jote non-agricultural—Act, if applies. 

An under-tenure is liable to enhancement of rent but 
all the valid grounds for enhancement must be inti- 
mated to the tenure-holder by the landlord by 4 notice 
and the grounds must be fair and equitable and the 


. rent should not be more than what is paid by similar 


tenures in the pergunnah or neighbourhood. Scheduled 
Districts Act (XIV of 1874), doesnot affect this 
privilege of tenure-holders of paying customary rent, 
in any way. Girish Chandra Ghose v. Ramtunoo 
Biswas (1), Dhunput Singh v.Gooman Singh (2), 
Mohima Chundér Dey v. Gooroo Das Sein (6), Kalee 
Nath Choudhury v. Humee Bibee (7) and Gobind 
Coomar Choudhury v. Haro Chunder Nag (8), relied 
on, 

The provisions of Bengal Rent Act have no 
application where a jote in a suit is non-agricultural 
in character. In re Bramamayi Bewa (9, Ranee 
Doorga Soonduree Dossee v. Bibee Omdadoonissa (10), 
Madan Mohan Biswas v. William Stalkart (11) and 
Ranee Doorga Soonduree Dossee v. Bibee Omdadoonissa 
(12), relied on. Promoda Nath Roy v. Asiruddin 
Mondal (13) and Harendra Kumar Roy v. Hara 
Kishore Pal (14), distinguished. 


C. A. from the appellate decres of the 
District Judge, Darjeeling, dated February 


- 29, 1936. 


Messrs. S.C. Basak, Rajendra Bhusan 
Bakshi (in No. 1094), A.C. Gupta and Jiten- 
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dra K. Sen Gupta, (in Nos. 1362 and 1363), 
for the Appellanis 

Messrs. A. C. Gupta, Jitendra K. Sen 
Gupta (in No. 1094), Dr. S.C. Basak, Ranjen- 
dra Bhusaa Rakshi (ia Nos. 1362 and 1363), 
for the Respondents. 

Messrs. Abdul Quasim (in No. 1094), 
Ramendra Chandra Roy for S.C. Lahiri 
(in Nos. 1362 and 1363), for the Deputy 
Registrar. 

S. K. Ghose, J.—These three appeals 
arise out of three suits instituted by the 
landlord for enhancement of rent of three 
tenancies after serving notice under s. 13 
of Act X of 1859 and for re lization of 
arrears of rent at the enhanced rate. In 
Suit No. 43 wbich has given rise to Second 
Appeal No. 1094 the tenancy is Jote Mohan 
Bhog and comprises 7285 acres held at 
a rental of Rs. 16¢4-0 per year. In the 
notice the landlord claimed at an enhanced 
rate at Rs. 979-11-0. The Deputy Collector, 
before whom thesuit was instituted, decreed 
the suit at Rs. 537-12-0. oth parties 
appealed to the District Judge. - The 
District Judge dismissed the suit, holding 
that the lands are not agricultural and Act 
X of 1859 does not apply. Against that 
decision the plaintiff-landiord has filed 
Second Appeal No. 1094 of 1936. In Suit 
No. 44 which has given rise to Second 
Appeal No. 1362 the tenancy which js 
described as Nipur Bigha compris-s 41:7 
acres held at a rental of Rs. 228-0. In the 
notice the enhanced rent claimed is Rs, 
717-70. The Deputy Collector decreed ths 
suit at Rs. 131-4-7. Both parties appealed. 
The learned District Judge allowed the 
appeal of the tenant partially and reduced 
the enhancement to Rs. 109-6-6. Against 
that decision the tenant-defendants have 
filed Second Appeal No. 1362 of 1936. 

In Suit No. 45 the tenancy is described as 
Jote H. Q. York or Ba Ranga Das and com- 
prises an area of. 22°74 acres held at an 
In the notice 


the enhanced rent claimed is Rs. 84. The 
Deputy Collector decreed the suit at 
Rs. 66:6 7. Both parties appealed. The 


District Judge reduced the enhanced rent to 
Rs. 55-9-6, Against that decision the 
tenant defendants filed Second Appeal 
No. 1363 of 1846. In the tenants’ appeals 
S. A. Nos. 1362 and 1363 of 1936, the first 
Contention of the appellants is that the 
plaintiffs are nos entitled to get a decree 
for rent at an enhanced rate om the ground 
stated in the judgment of the Court of 
Appeal below. The suits are under Act X 
of 159, not under the Bengal Tenancy 
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Act: tterefore to justify enhancement, one 
mus: kok to the law as prevalent under the 
former Act and not to that under subsequent 
conditions. Now Act X recognises that an 
under-tenure is liable to enhancement of 
rent, but it Coes not prescribe any specific 
grounds for such enhancement, as it does 
in the case of a raiyat by s. 17. -Soit has 
been held that in the case of a middleman, 
the grounds of enhancement must be those 
for which he was liable pricr to the passing 
of the Act, and if the enhancement is claim- 
ed on the ground of being fair and 
equitable, that has always been subject to 
the ccndition that the rent is not more than 
what is paid by similar tenures in_ the 
pergunnah or nighbourhood: Girish Chan- 
dra Ghose v. Ramtunoo Biswas, (1). That 
case derives authority from the Privy 
Council decision in Dhunput Singh v: 
Gooman Singh (2:. The latter in its turn 
refers to Dayaram’s case (3) and the note 
of Sir Wm. McNaughten at the foot of it 
which shows that: 

“Where the suit is against an intermediate tenant, 
the enhancement ought to be made according to the 


rgunnah rate of rents payable, not by ratyats 
but by the holders of similar tenures.” 


It seems to me that these decisions are 
not confined to the specific provision in s. 51 
of Regn. VII of 1793 but are based on 
broader and more general principles. Regu- 
lation VII is tbe only statutory provision 
bearing on the subject prior to Act X, Sec- 
tion 51 of the Regulation does not expressly 
mention “pergunnah” rate as a condition. 
In order to prevent undue exaction 
from zamindars, it lays down that rents of 
dependent talugdars will not be enhance- 
able except on four grounds one of which 
is “the conditions under which the talugdars 
holds his tenure.” The principle that the 
taluqdar i8 not liable.to pay more than the 
pergunnanah rate for similar tenures comes 
under this class, which indeed does not lay 
down anew rule for the first time: Brojo 
Soondur v. Kalee Kishore (4) and Raja 
Nilmony Singh Bahadoor v Ram Chaker-e 
buity (5). Dr. Basak for the respondent- 
landlord has pointed out that Regn. VIII 
does not apply toa district like Jalpaiguri 
or Darjeeling which ermes under tLe Sehe- 
duled Districts Act AIV of 1674, But this 
really makes no difference. If tenure- 
holders had the privilege of not being liable 
to pay more than the customary rate, they 

(1) 12 W R 449. 

(2) 11 M I A 433; 9 W R3; 2 Sar. 309; 2 Suther 92 
Csi SD A Reps. 139, 

) 
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did not lose that privilege in the echeduted 
district by the Act of 1874. The principle 
of justice, equity and good conscience was 
made a statutory principle bys. 37, Civil 
Courts Act XID of 1¢57 which enacts that 
the Courts will apply that priaciple where 
there is noother law for the’ time-beiog in 
force. If it be contended tbat the principle 
of “fair and equitable rate” has always 
existed, no case has been shown to us in 
which the Court has given a decree on that 
ground without considering the question of 
customary rate. In this connection atten- 
tion has been drawn to the remarks of 
Sarada Charan Mitra in his Land Law of 
Bengal, Edn. 2, pp. 185 and 186. 
The learned author after referring to 
Regn. VIII of 1793 and Act X of 1:59 
points out that 

“suits for enhancement of rent of tenures failed for 
want of evidence as to customary or pergunnah 
rates; andin many cases the Courts simply 
granted decrees declaring the liability of the tenure 
to enhancement without being able to grant conse- 
quential relief.” 

This would not happen if “fair and 
equitable rate” with reference to assets 
which is the only ground of enbancement in 
the present case, was a ready solution. So | 
the Jearned author points out that “it 
was therefore thought necessary to lay 
down definite rules in the Bengal Tenancy 
Act.” But it is noteworthy that s. 7, Bengal 
Tenancy Act, makes customary rate (sub- 
ject to contract) the first condition and 
“fair and equitable rate” the second 
condition “only where no such customary. 
rate exists.” I must, therefore, with great 
respect differ from the view of law taken 
by our learned brother M C. Ghose, J. in 
his judgment dated August 22, 1935, in 
S. A. Nos. 2133 and 2134 of 1933, arising 
out of cognate matters. I think that ina 
matter governed by Act X of 1899 it is 
wrong to base an assessment on the 
analogy of the Bengal Tenancy Act of 1685, 
however recent the case may be. Moreover, 
in the present case on the analogy of 
s. 7, Bengal Tenancy Act, the decision of 
the District Judge is open to objection. 
The notice and alsothe plaint cite custo- 
mary rate as a ground but the plaintiffs 
did not choose to give any evidence on 
the point and there is no finding that no 
such customary rate exisis. ‘Therefore, 
the plaintiffs are not entitled to a ‘fair 
and equitable rate” on the basis of assets 
which has been made the sole ground of 
enhancement. The decision is further 
defective in that the aforesaid ground is 
not stated as one of the grounds of en- 
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haficement in the notice which was served 
on the defendants. In the plaint the 
grounds are stated to be four in number and 
these are aj] traversed in the written state- 
ment These four grounds are: 

“(1) That the price of foodstuffs have increased, 
(2) that the prodiiction powers of the soils had 
increased, (3) that the existing rents were below 
the rates of rent prevailing for similarlands in the 
vicinty, and (4) that the rents paid were inadequate 


having regard to, the income derived by the defend- 
ants from the jotes in suit.” 


The notice under s. 13 of Act X states a 
a8 follows: 


“At present the price of crops having increased and 
the productive powers of the soil having increased 
and the rate of your rent being very small in com- 
prison with the income of the said jote according to 
the rate of rent similar landsin the neighbourhood 


I am entitled to claim enhancement of rent from 
you, 


What is stated asa fourth ground in the 
plaint is really one of the two conditions 
of the third ground in the notice. The 
other condition which is the third in the 
plaint has not been proved. On this 
reasoning also, plaintiffs will not be 
entitled to a decree for enhancement. 
authorities already cited show that the 
tenant is entitled to notice showing all the 
Valid grouads of enhancement. Mr. Gupta 
for the appellant has pointed out that on 
the vital question of customary rate the 
notice does not specify that tenure and not 
raiyati holding is the basis of calculation. 
The first two grounds are not grounds 
applicable to a tenure at all: Mohima 
Chunder Dey v. Gooroo Doss Sein, (6), 
Kalee Natr Choudhury v. Humee Bibee (7), 
and Gobind Coomar Choudhury v. Haro 
Chunder Nag (v). It is contended that no 
specific objection was raised in the written 
statement, but defect of notice was pleaded 
in para. 6 of the written statement and the 
point was raised before the District Judge. 
I think appellants are entitled to succeed 
on this point also. Tte result is that Second 
Appeals Nos. 1362 and 13635 of 1936 are 
allowed, The decrees for enhanced rates 
of rent are set aside. The suits will be 
decreed at the admitted rates. The tenants 
will get their costs in all the Courts. Let 
self-contained decrees be prepared in 
these appeals. 

I now take up the landlord’s Second 
Appeal No. 1091 of 1936. The same points 
arise in this appeal and in view of the 
decision on those points in favour of the 
tenant defendants, they are entitled to 
the same order as in the other two 

(6) 7 WR 285, 


(7) 12 W R 506; 7 Beng. L R47n, 
(8) 21 W R 442; 4 Beng, L R App. 61. 
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appeals. But there is a special point 
which has been decided by the learned 
Judge in their favour and that is that the 
whole suit is liable to be dismissed, because 
the lands are not agricultural and there- 
fore Act X of 1859 has no application. 
The first Court took a different view, but 
on the matter being raised before the 
District Judge he had additional evidence 
taken and he has come to the finding that 
in Jote Mohan Bhog, barring a strip of 
3 acres of paddy land, which is disputed, 
the plaintiffs alleging that it appertains 
to Jote Mohan Bhog and the defendants 
alleging that it belonged to Ba Ranga 
Das Jote, the rest of Jote Mohan 
Bhog is used for residential purposes, the 
land being occupied by shops and houses. 
So the learned Judge has held that this 
jote is not agricultural in character. In 
this view the learned Judge has held that 
the provisions of Act X of 1859 have 
no application. He has relied for autho- 
rity onthe cases in In re Bramamayt 
Bewa (9), Ranee Durga Soonduree Dossee v. 
Bibee Omdadoonissa, (101, Madan Mohan 
Biswas v. William Stalkert (Ll), and 
Ranee Doorga Soonduree Dossee v. Bibee 
Omdadoonissa (12). The view of Dwarka 
Nath Mitter, J. in two of these cases was 
to the effect that Act X of 1853 applies so 
long as the rent is sought to be derived 
from the land and not from the building. 
That view was not accepted by the Senior 
Judges nor by the Court of Appeal. Dr. 
Basak for thea Jandlord-appellant has 
contended that if the land was originally 
of an agricultural character, it does not 
lose that character simply because build- 
ings are subsequently erected. The 
question directly arose in Ranez Doorga 
Svonduree Dossee v. Bibee Omdadoonissa 
(10), and Glover, J. dealt with the point 
thus : 

“Tt is contended for the special appellant that the 
land wasoriginally let as an ordinary rayat? tenure, 
and that the suit is forrentof the land and aot for 
the rent of the houses. I do not know that this 
makes any difference, and no attempt has been mada 
to distinguish between the two kinds of rent. I 
understand Act X of 1859 as referring to land inthe 
state it is in when the suit is brought, and there 
have been many decisionsofthis Court to the effect 
that the provisions of the Act can only apply to 
land which is at the time used for agricultural or 
horticultural purposes; and if land originally leased 
out as an ordinary agricultural tenure becomes 
afterwards covered with buildings in consequence 
ofa town or bazar growing up round about it, I 
apprehend that, under the rulings of this Court it 

(9) 14 W R 252; 9 Beng. L R 1097. ° 

h, 17W R 15i. 

(11) 17 W R 441; 9 Beng. L R 97. 

(12) 18 W R 234; 9 Beng. L R 101, 
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loses its: agricultural character, and cannot form 
the subject of an enhancement suit under the rent 
law..... Ib seems to me therefore that we ought 
in this case to follow the long current of decisions 
which hold that the rent of land used for building 
purposes cannot be enhanced by a suit under Act X 
o 1859." 

This view was accepted by the Oourt of 
Appeal in Ranee Doorga Soonuuree Dossee 


v. Bibee Omdadoonissa (12). The later 
eases Promcda Nath Roy v. Asirud- 
din Mondal (13) and Harendra 


Kumar Roy v. Hara Kishore Pal (14), 
to which Dr. Basak referred, were cases 
under the Bengal Tenancy Act. There is 
this further difference, that in the present 
case there is no finding that the nature of 
the original tenancy was agricultural. 
Moreover, the question in the present case 
is whether the Revenue Court had jurisdic- 
tion to try the suit when at the time of 
the suit the land was being actually used 
for a non-agricultural purpcse. As Ihave 
said already, Jote Moban Bhog has not 
been found to have been originally agri- 
cultural, nor was it agricultural at the 
time of the suit. Therefore tke learned 
Judge was right in holding that the 
Revenue Court had no jurisdiction to try 
the suit as under Act X of 1559. The suit 
was, therefore, rightly dismissed. The 
result is that Appeal No. 1094 of 1936 fails 
and is dismissed with costs. 
Patterson, J.—I agree. 


B. Order accordingly. 
(13)15 C W N &96; 11 Ind. Oas. 262. ; 
Pia OW N 389; 70 Ind, Cas. 166; AI R 1922 
a. s 6 . 
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Chota Nagpur Tenancy Act (VI of 1908), s. 69— 
Construction— Section is directed to nature of misuse 
and not to person guilty of misuse—Misuse, whether 
becomes incapable of remedy when tenant transfers 
land to other person who misuses it—Limitation— 
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building house eontrary to terms of tenancy—W he- 
ther continuing wrong--Limitation when commences— 
Landlord and tenant. 
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Chota Nagpur Tenancy Act ig that the misuse does 
not become incapable of remedy by reason of the 
tenant parting withthe land. It is rather the nature 
of the misuse to which the section is directed and not 
to the person who is guilty of the misuse, 

Where therefore a tenant transfers his land to a 
sub-tenant who builds a house on a part of the land 
contrary to the terms of the tenancy, the misuse is 
capable of remedy. Ajizaddt v. Satis Chandra 
Banerjee (1) and Bibi Saida v. Dukhi Gope (2), 
distinguished. 

the case of continuing breach of contract or con- 
tinuing wrong independent of contract, fresh period 
of limitation begins to runfrom the moment the 
breach or the wrong continues. 

Where a tenant builds a house on the land contrary 
to theterms of the tenancy or contrary to the pur- 
poses for which the land was let out, the building 
of the house isa continuing wrong and, even when it 
is finally erected, limitation does commence definitely 
against the landlord. 


A. from the decree ofthe Judicial Commise 
sioner of Chota Nagpur (Purulia), dated 
July 2, 1936, modifying a decision of the 
Munsif, Deputy Collector, Raghunathpur, 
dated April 14, 1936. 

Messrs. B. C. De and N. N. Roy, for the 
Appellant. 

Messrs. S. N. Bose and B. N. Rai, for the 
Respondents. 

Judgment.—This appeal is by the 
tenant-defendant in an action in which the 
plaintiffs claimed compensation and eject- 
ment by reason of misuse by the defendant 
of the land in the holding. It appeare that 
on a smail portion of the holding, a house 


had been built by a person to whcm the 


land had been transferred by the tenants . 


defendant. The case came under s. 22 
of the Chota Nagpur Tenancy Act; for 
the purposes of decision of this case, I 
I refer to one other section, namely 
B. 69. 

The trial Court gave a decree for Rs. 100 
Compensation and ejectment within six 
monihs if that amount was not paid. On 
appeal the learned Judicial Commissioner 
came to the conclusion that the misuse 
was capable of remedy and, therefore, 
confirmed the decree of the trial Court for 
Rs. 100 and also gave a decree for the 
remedy of the misuse, on faslure of which, the 
plaintiffs were entitled te eject the defend- 
ant-tenant. 

Now, from what I have already stated 
it would appear that the tenant could 
remedy the misuse only by forcing his 
sub tenant to do so: to put it in the 
language of Mr. De, the remedy of the 
misuse is within the power of the sub- 
tenant and not within the* power of the 
tenant, his client. A number of au- 
thorities have been relied upon from which I 


The only possible construction to be placed on s,69, am asked to draw an inference that the 
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4 
correct View of the law is that when a 
tenant has transferred his holding, what- 
ever the nature of the use or misuse of 
it is, it becomes incapable of being 
remedied: in other words, when it is 
beyond the tenant's own power, sub-s. (3) 
of s. 69 does not apply. I must say that 
I cannot construe that section in that 
manner. It is rather the nature of the 
misuse to which the section is directed and 
not to the person who is guilty of the 
misuse (in this case it was the sub tenant 
who- erected a house on the land in ques- 
tion). Afizaddi v. Satis Chandra Banerjee 


(1) isa case relied upon for this conten-- 


tion. The decision, however, in that case 
did not relate to this point. The learned 
Judge who delivered the judgment of the 
ae Stated in the course of his judgment 

at: . 

“the Subordinate Judge, while agreeing that the 
breach of the contract was not capable of remedy, 
set aside the decree of the Munsif and directed that 
the plaintiff should get khas possession of the tenure 
by ejecting the defendant”, 

The judgment then proceeded to discuss 
the application of-s 155 of the Bengal 
Tenancy Act to the facts of the case. It 
was. not a case in which it was decided 
that the tenant had parted with the land 
and that the misuse by parting became 
ipso facto incapable of remedy. Similar 
state of affairs exists in the case of Bibi 
Saida v. Dukhi Gope (2) the proposition 
was not argued and certainly not decided 
by this Court. Even if the learned Judge 
of the trial Court had come to the conclu- 
sion that the house was capable of being 
pulled down, the removal of the house 
would only have placed the landin the 
position it was before the acts complained 
of. In my judgment the only possible con- 
` struction to be placed ons. 69 is that the 
misuse did not become incapable of remedy 
by reason of the tenant parting with the 
land. It is not for me to say how the 
tenant, if this decree was passed against 
him, would perform what he is ordered by 
the Court to perform: it is sufficient for 
.me to decide whether the decree should be 
passed. 

Mr. De in support of this part of his 
argument referred to two English decisions 
in actions for specific performance one 
Bryant v. Busk (3) in which before the 
ac.ion was heard, the deeds of title had 


A a OLJ 40; 3 Ind. Oas. 497; AI R 1919 Oal 


(2) 14 Pat. 279; 159 Ind. Gas, 163: A I R 1935 Pat. 
422; 2 B R 49; 8 R P 249:16 P L T 830. 
(3) (1827) 4 Russ, L; 28R R 1. 
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been burnt in an accidental fire at the 
Solicitor’s office, and the other in which 
the defendant had deliberately burnt his 
title deed. In both cases although the 
plaintiff got his remedy, he was refused an 
order for specific performance (if I may 
say so with respect tothe learned Judges 
who decided those cases) for very obvious 
reasons. In the stronger case, namely, 
where the defendant had burnt his own 
title deed and, therefore, was to some 
extent pleading hia own wrong, the Court 
refused to make a decree or to give a judg- 
ment for the disobedience of which the 
defendant could be sent to prison. He 
was bound to disobey, he could not avoid 
disobeying the decree of the Court for the 
simple reason that if was beyond his power 


.toobey. Tnat of course would not dispose 


of the action, and in all such cases in 
England, the plaintiff would be entitled to 
com pensation. 

Toe next quastion for determination is 
whether the action was barred by limita- 
tion. There seems to have been some 
dispute in the trial Court ast. when the 
house was built: there was also a dispute 
whether limitation ran from the date the 
building was commenced or from the date 
On which it was comple‘ed. Ssetica 23 of 
the Limitation Act is referred to. That is 
a section waich in my judgment gives no 
assistancs to tha defendaat-appsllant. In 
the case of continuing breach of contract 
or continuing wroag independent of 
contract, fresh period of limitation begins 
to run fromthe moment the breach or the 
wrong continues.. It is the contention of 
Mr. De as I have already indicated that 
limitation ran from the date of the com- 
mencementof the building, in other words, 
from the very moment the first act of the 
building commenced. It may be an 
exaggerated way to put the point; but the 
moment it is put in that way, it will be 
seea how unsustainable the argument is. 
When the person commeaced the founda- 
tion of.the building the plaintiff could 
have n3 knowledge whether the land was 
being used contrary to the terms of the 
tenancy or contrary to the purposes fcr 
which the land was let out. The knowledge 
came as tha building progressed. It is 
impossible, therefore to say that limitation 
was running against the plaintiff from the 
momant the first oparation ofthe buildiag 
vas comminced. In my judgment, quite 
clearly the building of the house was a 
continuing wrong and, whenit was finally 
erected, limitation did commence definitely 
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against the plaintiff. In that view of the 


matter it is clear that the action was not 
barred by limitation. ` 


For those reascns I would hold that the 
Gecision of the learned Judge in the Court 
below was right and the appeal, therefore, 
fails and must be dismissed with costs. 

Leave to appeal is refused. 


B, Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 540 of 1938 
June 2, 193s 
BARTLEY AND KAUNDKAR, JJ. 
HRISHIKESH GHOSE—PETITIONER 
VETSUS 
R. P. MICHAEL—Opposite Parry 

Jurisdiction~-Criminal or Civil—Hire-purchase 
agreement to buy motor bus—Stipulation that in 
default of instalment, vendor would seize bus and 
determine agreement—Default in payment—Vendee 
refusing either to pay or return bus— Magistrate 
whether can make order that vendor should retain 
eas on complaint by vendor—Matier whether crimi- 
nal, 

The law is thatthe Court will not permit the 
use cf the processes of the Criminal Court in order 
to enforce a purely civil right 

Where a hire-purchase agreement in respect of a 
motor bus contained a stipulation that in default of 
payment of any instalment, the vendor could seize 
the bus and detemine the agreement, and there was 
a further clause in the agreement; that the purchaser 
should notify any change inthe address of the 
garage where the bus was kept and the purchaser 
makes default in payment of instalments and refuses 
either to pay or to return the bus, and removes the 
bus from the address where it was originally kept, 
without notice to the vendor, - the Magistrate has 
got no jurisdiction to seize the bus and order that 
it should remain with the vendor, upon a complaint 
by the vendor. The case is one of breach of a 
hire-purchase agreement and isnot a criminal matter 
at all. The vendor has his rights under the con- 
tract into whioh the purchaser entered with him, 
and those rights can be enforced in the ordinary 
way byan action in the Civil Court. Brojendra 
Chandra De v. K. S, Sama (1), relied on, 

Messrs, Radhikaranjan Guha and Mahima 
M. Hajara, for the Petitioner. 

Messrs. P. C. Chatterjee and Bireswor 
Chatterjee, for the Opposite Party. 

Bartley, J.—This Rule was issued upon 
the (hief Presidency Magistrate, Oalcutta, 
toshow cause why an order made by him 
on May 19, under which he directed that 
a certain bus would remain with the com- 
-plainant, the opposite party in the present 
rule, should not be set aside. The facts of 
the case are simple, and we think that the 
law is the doctrine that the Court will not 
permit ths use of the processes of the Ori- 
minal Court in order to enf 


ninal s. orce a purel 
i civil right. The petitioner in thie ae 
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entered into a hire-purchase agreement with 
the opposite party to buy a motor bus. 
Amongst the stipulaticns in the hire-pur- 
chase agreement, it was laid down that in 
default of payment of any instalment, the 
owner firm could seize the bus and deter- 
mine the agreement. There was a further 
clause inthe agreement that the purchaser 
should notify any change in the address of 
the garage where the bus was kept. On 
May 3 last, a representative of the com- 
plainant firm made a complaint to the 
Chief Presidency Magistrate, the gist of 
which was that the petitioner here had 
defaulted in payment of his instalments. 
He refused either to pay or to return the 
bus, and had removed the bus from the 
address where it was originally kept, with- 
out notice to the complainant. The peti- 
tioner had already defaulted to the extent 
of Rs. 1,665 and evidently did not intend to 
pay. In the above circumstances the com- 
plainant prayed for a search warrant to 
recover the bus. On this complaint the 
learned Magistrate passed the following 
orders: “Complainant examined. Issue a 
ceearch warrant for bus. If seized, make 
over to petitioner on bond of Re. 1,000.” 
The ‘bus apparently was seized and made 
over to the petiticner, the oppcsite party in 
this rule, as directed. Then on May 19 
following, a second petition was made before 
the Magistrate in which it was stated that 
the petitioner (the opposite party here), was 
not anxious to proceed further with the 
case, but as the accused objected to the bus 
being given to the opposite party on the 
ground that no offence had been proved 
against the said accused, the petitioner 
(opposite party here), asked for process 
under s. 406, Indian Penal Code. It is to 
be noted that not even at this stage of the 
proceedings did the learned Magistrate 
issue any process in connection with the 
criminal offence alleged. On tbat petition 
the learned Magistrate remarked that in his 
opinion there was gocd reason ; l 

“to hold that the complaingnt's petition for seizure 
of the bus was justified. The opposite party 
admittedly did not pay many months’ dues on the 
contract, and further removed the bus out of Cal- 
cutta without notifying the petitioner's firm. 
these circumstances the petitioner was justified in 
suspecting dishonesty and thinking that an offence 


ad been committed. The bus would remain with 
the petitioner.” ° Hi 


It seems perfectly clear to us that the 
order of the learned Magistrate was made 
without jurisdiction. The case is one of 
breach cf a hire-purchase agreement and is 
not a criminal matter at ali, The come 
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, Plainant firm have their rights under the 

contract into which the petitioner entered 
with them, and those righis can be enforc- 
ed in the ordinary way by an action in the 
Civil Court. The whole case appears to us 
to be exactly of the same nature as the 
case in Brojendra Chandra De v. K. S. 
Sama (|) in regard to which Rankin, O. J. 
remarked “that the whole c.mplaint from 
beginning to end was a device to get 
possession of the bus." In the circumstances 
the present Rule must be made absolute. 
The order passed by the learned Chief 
Presidency Magistrate is set aside, and the 
bus must be returned to the custody of 
the person with whom it was originally 
found. The opposite party inthe present 
Rule will then be at liberty to pursue his 
remedies either in the Civil Court, or other- 
wise according to the terms of the contract 
between the parties. 


Khundkar, J.—I agree. 


8. Rule mude absoltue. 
(1) 35 O W N 198; 132 Ind, Cas. 902; AIR 1931 


Oal. 455; (1931) Or. Oas. 607; 32 Cr. L J 983; Ind. Rul. 
(1931) Cal. 614. 
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MoHAMAD NOOR AND OHATTERJSI, JJ. 
SHORETARY or STATE ror INDIA — 
APPELLANT 
versus 

RAW AT MULL NOPAN Y—ResponpEnt 

Land Acquisition Act (I of 1894), s. 23 — Clause 
fourthly, scope and applicability of — Loss of income 
contemplated by—Owner can get only market value and 
statutory compensation for lands acquired — Market 
value—No prevailing price and standard of comparison 
—Market value, how to be ascertained—Owner claiming 
market value under two heads, under misapprehension 
of law—If canbe penalised -—— Full and fair market 
value, if should be.awarded. 

The loss of income which is - contemplated in 
clause fourthly of s. 23, Land Acquisition Act, is 
the loss of personal income to the owner of the 
land. It contemplates®a case, which on account of 
the acquisition of a certain land, the value of other 
properties of the owner has deteriorated or the 
owner has suffered loss of hi 


: ; s own income not 
derived fromthe land itself. This clause has no 


application in case the loss of income complained 
of ig the loss of the income of the property itself 
which is being acquired. That logs of income is a 
factor tobe taken into consideration in fixing the 
market value of the land itself which the owner is 
to get under clausg firsily of s 23. The price of 
land is fixed onthe basis that the owner should get 
full compensation for the loss of the income which 
he was getting from the land and this compensation 
is the market value of the land acquired. There- 
fore, for the land itself, the owner is not entitled to 
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get anything more than the market value of the 
land and the statutory compensation payable to 
him under the law. He cannot get the market value 
of the land and then compensation for the loss of in- 
come from the land itself. [p. 486, col. 2; p. 487, col. 1. 

Lands are bought and sold by bargaining. I.an 
acquisition operations are carried on at places where 
for generations there has not been any sale of land 
whatsoever, The place is such wherenoone wants 
to buy land. In these cases market value must be 
ascertained by finding out the income which the 
land was bringing to the owner and then capitalizing 
it on the principle of reinstatement. [p. 487, col. 2.] 

Where, the owner of the land, under misapprehen- 
sion of law claims compensation for the land irres- 
pective of the consideration that the land is used 
for growing a particular crop and then also claims 
separately, compensation for the loss of income from 
the crop, he cannot be penalized simply because he 
claimed under two heads what he ought to have 
claimed inthe head of market value. The mere fact 
that the claim under one head was placed by him 
esomewhat low and a higher claim was made under 
the second head should not stand in the way of 
giving full market value to the owner which may be 
held to be a fair market value in respect of his 
lands, 


The Advocate-General and Government 
Pleader, for the Appellant. 

Messrs. Khurshaid Husnain and T. N. 
Sahai, for the Respondent. 


Mohamad Noor, J.—These four appeals 
by the Secretary of State for Indiain Council 
against the same respondent are from four 
decrees of the District Judge of Muzaffar- 
pur and arise out of four land acquisition 
references by the Collectcr of Champaran. 
The lands involved in these Cases are 1n 
villages Bariarpur, Lauthaha and Begumpur 
in the vicinity of the town of Motihari and 
were acquired by Government for the 
construction of Courts and other Govern- 
ment buildings. The learned District Judge 
has attached a very useful schedule to his 
judgment giving complete information in 
respect of every one of these four cases. 
Case No. 30 of 1935 of his Court corresponds 
to F. A. No, 146 of 1936; Case No. 31 of 
1985 corresponds to F. A. No. 145 of 1936; 
and Cases Nos. 9 and 10 of 1926 correspond 
to F. A. 144 and F. A. No. 143 of 1936. 
It is not necessary to give in this judgment 
the details for which the schedule of the 
judgment of the learned District Judge may 
be referred to. The claim of ne genre 
dent for compensation was Mainly unde 
the following heads; (1) Value of land; (2) 
loss of earnings; (8). price of standing 
ratocn crop on the date on which the 
Collector tock possession of it; (4) damage 
for loss on account of field having already 
heen prepared for sugarcane ‘cultivation 
when possession was taken; and (5) trees 
and fruits standing on the land. 


In F. A, No. 145 of 1936 (Case No. 31 
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of 1935) the respondent did not claim 
anything separately for loss of earning, 
though for the value of land be claimed much 
more than in the other three cases. Nor 
there was any claim fcr standing crops or 
damages for loss cn account of the field having 
been prepared for sugarcane cultivation. 
In F. A. No. 144 0f 1936 (Case No. 9 of 
1936; no claim was made for items :3), (4) 
and (5). In F. A. No. 143 of 1936 (Case 
No. 10 of 1936) in addition to the claims 
under the above heads, claim was made 
for tube well structure and pakka well. 
The Collector awarded compensation under 
all the heads claimed except that he did 
not allow compensation for loss of income 
and did not allow any compensation for 
pakka well in F. A. No. 143 0f 1936. The 


learned District Judge increased the award e 


of the Collector under the heads (1), (3) 
and (4) in all the cases. and under head 
(5) only in Case No. 10 of 1936 (F. A. 
No. 148 of 1936) and also allowed to the 
respondent Rs. 100 per acre as the loss 
of earning in the three cases in which 
this claim was made. The Secretary of 
State has appealed. Though the appeal 
is directed against every one of the items 
in which the award of the Collector has 
been interfered with, it has been strenuously 
pressed so far as the compensation for loss 
of inccme is concerned. It is contended 
on behalf cf the appellant that such 
ecmpensation is not allowable under tke 
law. The considerations in determining the 
compensations under the Land Acquisition 
Act have been specified in s. 23, Land 
Acquisition Act. An attempt bas been made 
on behalf of the respondent to bring this 
compensation for the loss of income under 
ee fourthly of that section, which runs 
thus: i 

“The damage (if any) sustained by the person 
interested, at the time of the Collector's taking 
possession of the land by reason ofthe acquisition 
injuriously affecting his other property, movable 
or immovable, in any other manner, or his earnings.” 


The learned District Judge has held 
{and I shal] come to it in a moment) 
that the market value of the lands is 
abcut Re. 300 per ere; but except in one 
ease (land of Bariarpur) in which the 
respondent claimed Rs. 500 per acre and 
did not claim anything for loes of income, 
he has allowed for the value of land at the 
rate claimed by the respondents which was 
much less than Rs. 300 per acre, i. e., Rs. 150 
per acre for Lauthaha land and Ra. 175 for 
Begumpur lands, For tle lands of Bariar- 
pur, he allowed atthe rate of Rs. 300 per 
acre as claimed by the respondent, But in 
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respect of the lands of the two villages 
Lauthaha and Begumpur, as I have said, 
he allowed compensation for loss of 
income at the rate of Rs. 100 per acre. 
Here it is necessary to mention some facis. 
It appears that a sugar mill has been 


established in the vicinity of these lands- 


in the year 1932. The respondent in these 
cases admittedly holds avery large share 
in the mill which is run by a joint stock 
company. Apart from the mill, the respon- 
dent has acquired a very large area of 
land in the vicinity of the mill for the 
cultivation of sugarcane and out of these 
lands so acquired by him about 90 acres 
bas been acquired by Government. The 
respondent contended that on account of 
the acquisition of these lands by Govern- 
ment, be would have to acquire lands 
elsewhere at some distance from the mill 
and pay cartage for bringing the sugarcane 
to the mill and thereby he would lose 
income by the amount of cartage to be 
paid. The learned District Judge has 
accepted this contention of the respondent 
and finding that the loss would be at the 
rate of Rs. 12-80 per acre per annum, he 
has allowed compensation at eight times 
of that amount. Ihe reason why he 
allowed eight times of the annual Icss 
though not clearly mentio.ed in the 
judgment, can be easily inferred from the 
earlier part of his judgment where he has 
mentioned that eight sugarcane crops 
could be had from a field in the course 
of 20 years and as he fixed the market 
value of the land at twenty times of 
annual income he capitalized the loss of 
income by payment of cartage also on the 
s ime basis. 

There is no doubt that in allowing this 
compensation the learned District Judge 
has erred inasmuch as the loss of income 
which is contemplatedin clause fourthly 
of s. 23, Land Acquisition Act, is the loss 
of personal income to the owner of the 
land. It contemplates a case which on 
account of the acquisition of a certain 
land the value of other properties of the 
owner has deteriorated or the owner has 
suffered loss of his own income not derived 
from the land itself: for instance if a 
portion of a yerson’s land is acquired and 
thereby the frentage of his other property 
not acquired is destroyed and their value 
is thus decreased, he is entitled to get 
compensation for this deterioration of 
their. value: or, if a man is holding his own 
shop in his own house or is carrying on 
any professional business, say of a 
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physician or a dentist in his own house, 
for the loss of income which he will 
suffer on account of shifting his business 
elsewhere, he is entitled to get compensa- 
tion over and above what he isto get as 
the price of the house which has been 
acquired. But this clause has no applica- 
tion in case the lossof income complained 
of is the loss of the income of the property 
ifself which is being acquired. That loss of 
Income is a factor to be taken into con- 
sideration in fixing the market value of the 
land itself which the owner is to get under 
clause firstly of 8.23. No authority has been 
placed before us to show that the owner 
of a land can get over and above the 
market value of the land and the statutory 
compensation, anything for the loss of 
income of the land itself. The price of land 
is fixed on the basis that the owner should 
get full compensation for the loss of the 
income which he was getting from the 
land and this compensation is the market 
value of the land acquired. Therefore, for 
the land itself the respondent is not 
entitled to get anytting more than the 
market value of the land and the statutory 
compensation payable to him under the 
law. He cannot get the market value of the 
land and then compensation for the Joss of 
income from the land itself. The cases 
relied upon by the learned District Judge 
have no application. 

The next question for consideration is the 
market value of the land. I havesaid befure 
that the learned District Judge has held 
that this value is at least Ra. 300 per acre. 
He has'taken three factors into considera- 
tion. One is the cost ineurred by the 
respondent in acquiring the land and in 
making it suitable for sugarcane cultivation. 
This figure comes to Rs. 192 per acre and is 
made up of these items: 

Average price paid for the pur- 


chase of the land itself ... Rs. 75 per acre. 
Oost of levelling and clearing 





of the land ; Ra. 32 do 
Oost of manuring and preparing 7 2 
soil for suggrcane cultiva- we ae i 
tion ùs Las a Rs. 85 do - 
Total Rs 192 per acre. 





It has been urged on behalf of the appel- 
lant thatthe learned District Judge ought 
not to have taken into comsideration Rs. 85, 
the cost of manuring, as it isan annual 
recurring expenditure in producing sugar- 
cane. In my opinion this contention is well- 
founded. ‘here is nothing to show that 
this was a capital outlay on the land and 
was independent of the annual expenditure 
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on. manuring the land. Therefore, the 
result is that the cost of the land itself on 
the face of it comes to Rs. 107 per acre, and 
this is not disputed bythe appellant. The 
next item which has been considered by the 
learned District Judge is the award for 
the land in the neighbourhood (to the 
east of the railway line) which were ac- 
quired in J921 for the construction of a 
railway siding This was at the rate of 
Rs. 250 per acre. It is however conceded 
that the price of the land was then higher 
and thatthe lands then acquired were of 
superior quality. The third factor con- 
sidered by the learned District Judge is 
the probable income from the land in 20 
years. He calculated the income on the 
evidence which seems to have been accepted 
by both the parties that eight crops can 
be had in the course of 20 years and after 
deducting the cost of cultivation and taking 
into consideration the price of sugarcane, 
as I have said, he came to the conclusion 
that the value of the land was Rs. 300 
per acre. 

The learned Government Pleader con- 
tended that ths costs of acquisition of the 
lands and their improvement, i e Rs. 107 
per acre, should be market va'ue. The 
expression * “market value” has not been 
defined in the Act. In some judicial deci- 
sions an attempt has been made to define 
it by saving thatit is a price which a 
willing purchaser will give to a willing 
seller. Such a definition is very easy to be 
put dowa on paper but difficulties arise in 
giving effect tə is when one finds, as in 
this case, ‘no evidence of the price which 
has been paid or which is likely to be 
paid by a willing purchaser to a willing 
seller of lands of equal quality. As has 
been pointed out in some cases, One cannot 
find a market for land where lands can 
be bought or sold like goods. Lands are 
bought and sold by bargaining. Land 
acquisition operations are carried on at 
places where for generations there has not 
been any sale of land whatsoever. The 
place is such where no one wants to buy 
land. In these cases market value must be 
ascertained by finding out the income 
which the land was bringing to the owner 
and then capitalizing it on the principle 
of reinstatement. * If there have been 
transactions and lands are being frealy 
sold and freely bought, different consider- 
tions may arise. Therea prevailing price 
will be a . suitable guide in fixing the 
market value, though consideration will 
have to be given to the special features 
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of the land. But, as I have said in the 
present case, the only evidence of the sale 
or purchase of landis that of acquisition 
of the land for the railway siding and 
the price paid for the land under acquist- 
tion by the respondent and expenses 
incurred by him in making it fit for 
sugarcane cultivation. The Jand of rail- 
way siding ie admittedly of superior 
quality and was acquired at the time 
when the prices were high. Therefore, 
we have in this case no evidence whatso- 
ever of the prevailing price except the 
price paid by the respondent himself for 
the purchase of these lands. There is no 
evidence of the sale and purchase of lands 
in which sugarcane is being produced. 


Now, I have shown that these lands 
were acquired and improved for the 
cultivation of sugarcane. The price of the 
lands now cannot be only the cost incurred 
in acquiring and improving them. The 
price of a finished product is more than 
the price of the material usedin producing 
it. Then the figure Rs. 107 does not take 
into consideration the labour and attention 
which must have been bestowed by the 
owner inimproving the land not to speak 
of the loss of income during the period 
when the land was under improvment. 
Therefore, the factor of the income which 
the owner was deriving from the land 
has to be taken into consideration in fixing 
the maket value. I have said before that 
the learned District Judge has held that 
the income from the landin twenty years 
is at least Rs. 300 per acre. In this 
connection, in my opinion, he has erred 
inasmuch as he has not considered the fact 
that the sugarcane crops inspite of all 
human efficris are not likely to be full in 
each of the eight years he has considered. 
There is something as vicisitudes of climate, 
seasonal variation and other factors which 
govern the prcduce. Then the market 
price of sugarcane may vary. Therefore, 
giving a margin for these factors and 
circumstances over which one has no 
contro], we must take it that some of 
these eight years will not be ag good as 
the others and taking into consideration 
the fact that the cost of acquiring and 
preparing the land for cultivation of 
sugarcane on the figures supplied by the 
respondent himself came to Rs. 107 per 
acre and also, taking into consideration 
the fact that when the price of land was 
high, a superiorland was acquired at the 
rate of Rø. 250 per acre, I think it will be 
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safe to fix the market value of the land at 
Rs. 200 per acre in all the cases. 

Now, the question is whether in the two 
cases, i. e. the lands of Lauthaha and 
Begumpur in which according to the 
manager of the claimant himself the mar- 
ket value was Rs. 175 and Rs. 150 per 
acre respectively, we shall be justified in 
allowing the respondent more than what 
he claimed himself, i.e. Rs. 200 per acre. 
In this particular case it seems to me 
perfectly clear that under some misappre- 
hension of law what the respondent 
cought to have asked to be taken into 
consideration in fixing the market value 
of the land, be asked separately as com- 
pensation for loss of income, which, as I 
have shown, is a factor to be taken into con- 
sideration in fixing the market value. I do 
not think that on account ofthe fact that 
tbe respondent or his manager under a mis» 
apprehension of law claimed under two 
seperate heads what they could have 
reasonably asked as market value of land, 
I should penalize them. It seems to me 
from the depcsition of the manager taken 


as a whole that what the respondent 
asked for market value was what he 
thought was the value of the land 


independent of the fact that it was being 
used for sugarcane cultivation, and for the 
loss of income from sugarcane crop he 
wanted to get compensation separately. 
This confusicn of thought is not such to 
which very sericus exception can be taken. 
To illustrate my point of view, take the 
case of a land on which a market is held. 
Strictly speaking, the market value of that 
land is its value after taking into consider- 
ation the particular purpcse for which the 
land was being used. If the owner of 
the land wants compensation under two 
heads, making a separate claim for tle 
value of the land independent of the fact | 
that a market was held upon it and claim- 
ing separate compensation for the market, 
Re cannot be deprived of full value, because 
he placed his claim under two heads. 
Take ancther instance of an orchard, The 
market value of an orchard is something 
more than the value of the land and the 
value cf timber of trees standing thereon 
taken together. Ifthe owner wants com- 
pensaticn for the+land irrespective of the 
consideration that it is an orchard land 
and then separately claims compensation-for 
the loss of inccme from the orchard, he 
cannot be penalized simply because he 
claimed under two heads what he ought to 
have claimed in the head of market value, 
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The fact that the claim under one head 
was placed somewhat low and a higher 
claim was made under another head, should 
not stand in the way of giving full market 
value to the respondents, i. e. Rs. 200 per 
acre which I have held to be fair market 
value in respect of Lauthaha and Begum- 
pur lands also for which the respondent 
has claimed less as market value. 

Regarding other items,7.e. tle value cf 
trees, fruits, wells, ete. for which the 
learned District Judge has increased the 
award of the Collector, nothing has been 
urged which can justify any interference. 
Stress was laid on the price of the 
ratoon crop standing on the land. But I 
think the learned District Judge has taken 
the correct view. I would therefore modify 
the decrees of the learned District Judge 
by disallowing the compensation of logs 
of income and allow the respondent tke 
market value of the land at the uniform 
rate of Rs, 200 per acre in all the cases. 
He will get the statutory compensation of 
15 per cent. cn this amount. He is also 
allowed interest under s. 28, Land Acquisi- 
tion Act, on the amount found due to him 
in excess cf the award of the Collector. 
Taking into consideration the success and 
failure of tLe parties in the two Courts, I 
would direct that the parties bear their 
Own costs in bolh the Courts. 

Chatterji, J —lI agree. 


8. Decrees modified, 


ETS, 


CALCUTTA HIGH COURT 
Criminal Revision No. 1005 of 


1937 
February 24, 1933 
J: OK AND KHUNDKAR, Jd. 
AJIT NATH DAS—Accuszp— 
* PETITIONER 


VETSUS 
SATISH CHANDRA KAYAL— 


CompLatnanf—Opposita PARTY 
Criminal Procedure Code (Act V of 1898), s. 202— 
Enquiry under, should not be dilatory and protracted. 
Dilatory and protracted proceedings in an enquiry 
under s. 202, Criminal Procedure Code are to be 
deprecated. It was never intended that such an 

enguiry should be dragged out for months. 


" Messrs. N. K. Bose, 9. "CO. Taluqdar, 
Dwijendra K. Dutt and Sourindra Kr. 
Guha Chowdhury, for the Petitioner. 

Messrs. A.C. Mukherjee and Bireswar 
Chatterjee, for the Complainant. 

Mr, Propodh Chandra Chatterjee, for 
Crown. l 
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Jack, J.—This is an application under 
s. 439 Criminal Procedure Code on which 
the District Magistrate, 24-Parganas, 
has been asked to show cause why an 
order passed by the Second Police Magistrate 
Mr. T.P. Bhattacharji, summoniag Rat 
Bahadur Ajit Nath Das underss. 314 and 
323, Indian Penal Code, should not be set 
aside on the ground that the offences 
kad already been compounded, This 
erder was issued by the learned Magistrate 
after an enquiry on the complaint of 
Satish Chandra Koyal that his sister is 
being tortured by her father-in-law, Rav 
Bahadur Ajit Nath Das, and her husband's 
brother Krishna Kishore Das, that she 
has been confined in an absolutely dark 
and insanitary room; beaten with a cane, 
is not being allowed sufficient food and 
is being systematically ill-treated, The 
complaint was dismissed under s. 203, 
Oriminal Procedure Oode, by the First 
Police Magistrate after an examination 
ofthe girl on May 16, 1937, but the 
District Judge on June 29, 1937, directed 
a further enquiry by some other Magistrate. 
The case was tben transferred- to the 
Second Police Magistrate who directed 
the complainant to appear on July 16, 1937, 
examined three witnesses on August 7, 
1937, three more on August 25, 1937, 
the girl herself on September 7, 1937, 
three more witnesses on September ll, 
1937, and then adjourned the case to 
September 25, for cross-examiaation cf 
the girl. On September 25, a patition of 
compromise was filed by Shefalika Dassi 
and on September 29, the order com: 
plained of was passed, the learned Magis- 
trate holding that the evidence disclosed 
that Shefalika Darsi had been wrogfully 
confined for more than ten days and 
therefore, the offence could not be com- 
pounded, 

Such dilatory and protracted proceedings 
n anenquiry under s. 202, Criminal 
rocedure Code, are to be deprecated. It 
was never intendedthat such an enquiry 
should be dragged out for monthsin this 


* 


fashion. Itis all the more regrettable 
in this case inasmuch as on a careful 
consideration of the evidence recorded 


and after hearing what the girl, Shefalika 
Dassi, hadto say, we think that the 
order summoning the petitioners should 
be set aside and the order of the Police 
Magistrate dismissing the complaint should 
be restored. 

We find that there is no independent 
evidence of the alleged wrongful confine- 
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ment or ill-treatment of Shefalika Dassi. 
The fact that two of the witnesses are a 
dismissed servant and his son and the 
remainder are relations of the prtitioners 
or the complainant;-fits in with the state- 
ment of Shefalika Dassi that the complaint 
is the outcome of animosity against the 
Rai Bahadur because he has refused to 
continue giving money to her relatives 
and to his own relatives. She absolutely 
denied that she had been ill-treated in 
any way and continued to doso even 
after he had convinced her(as we think) 
that she need have nothing to fear 
from her father-inelaw or her husband if 
she was afraid to speak because of any 
threats. She had no appearance of being 
ill-treated and assured us that she was 
living quite happily with her husband. 
We believe she is telling the truth. The 
complainant was hostile to the marriage of 
his sister from the first and goes so far as 
to say that she was seduced on a false 
pretext and then married to Kunja Kishore. 


With reference tote alleged confinement, . 


he says his sister was bolted into a room 
with the help of a carpenter and the 
lights taken off, but the carpenter has 
not been examined. If violent cries of the 
girl were Leard, as alleged, cutside the 
house, there seems to be no reason why 
independent witnesses could not have 
been obtained. Her brother, Bimalendu 
Koyal, witness No. R, says that he heard of 
ill-treatment and when be went tothe 
petitioner's house, he saw it but he does 
not state specifically what ill-treatement he 
Saw. 

The brother of the mother-in-law of the 
girl, Sudhir Kumar Das, P. W. No. 3, says 
that hesaw petitioner No. 1 assaulting 
the girl one day and again on Mar 1 
or 2 last but since then he has not been 
to the house. Even if this were true, il is 
no evidence ofthe particular assault and 
confinement complained of. Witness No. 4, 
Bijoy Krishna Das, a nephew of petitionere 
No. |, speaks of beating three years ago, 
confinement in Magh before last and 
beating also atthat time. He says that 
on May &, Shefalika’s brother tock the 
Police to the house, but of this statement 
there is no corroboration. The statements 
of. P. W. No. 5, Surendra Mohan Santra, 
petitioner's nephew, with reference to 
beating or confinement, are extrenely 
vague. Prosecation Witness No. 6, Nagen- 
dra Nath Gdoguly, is a dismissed servant 
of the petitioners and P. W. No. 1, 
Qhandi Dus Ganguly, is his son. No 
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reliance can be placed on their evidence. 
The evidence of P. W. No. 7, Ramendra 
Krishna Das, another nephew of the peti- 
tioner, is all hearsay. The only other wit- 
ness is P. W. No. 2, (a maid servant who 
took Shefalika Dassi to school} cited to 
prove that she had been at school, and that 
she was literate inspite of her denial that 
she is able to write. Ocertain letters (Exs. 1 
to 6) alleged to have been written by her 
toher father, brother and mother have 
been filed. She denies that she wrote 
those letters, but even if they are her letters, 
they do not support the allegations in the 
complaint with the exception of two lines 
at the end of the letter, Ex.1, which run 
as follows : 

“Dada, mar saite pari na, khete dai nai toomi 
siggir esho. (Brother I cannot any more tolerate 
beatings, they give me nothing to eat, come soon.” 

These two lines have been added ina 
different handwriting and witha different 


pencilfrom the rest of the letter, and even - 


ifthe rest of the letter was written by 
Shefalika to her brother, we think it pro- 
bable that these lines formed no part of 
the original letter and wera probably 
not written by the writer of the original. 
On the whole, therefore, we think there is no 
reliable evidence in support of the allega- 
tions in the complaint Accordingly, we 
set aside the order of the Magistrate 
summoning the petitioners under ss, 344 
and 323, Indian Penal Code. ` 


Khundkar, J.—I agree. 
8. Order set aside. 
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ApDIson AND Din MOHAMMAD, Jd. 
COMMISSIONER or INCOME-TAX, 
PUNJAB—PETITIOÑEB 
VETSUS 

Nawab SHAH NAWAZ KHAN— 


A SSEBSEE — RESPONDENT 

Income Tax Act (XI of 1922), se. 30, 31, 34—Ap- 
peal presented under 3. 30—Assessee, if at liberty to 
withdraw it—EHzercise of power under s, 31~—Appeal 
under 3. 31—Assistant Commissioner, if can enhance 
income assessable under s. 34 ao as to include income 
which has nothing to do with subject-matter of appeal, 
—Fresh assessment in respect of this sum, if per- 
missible. 

The Income Tax Act is a special piece of legisla- 
tion dealing with a special subject and sofar as it 
goes it is self-contained. An assessee is not at liberty 
to withdraw an appeal which has once been presented 
under s. 30, Income Tax Act. The King v. Income- 
tax Special Commissioner (1), relied on. 
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No doubt s. 3l empowers an Assistant Oommissioner 
of Income-tax in general terms to enhance an assess- 
ment but that power cannot be exercised irrespective of 
the limitations imposed by s. 34. On the one hand, 
s. 34 arms the Income-tax Officer with a special 
power to rectify his mistakes and to save fhe ex- 
chequer from any loss ‘accruing from his negligence 
and on the other it protects the assessee against the 
arbitrary use of this section and sets a limit of time 
within which such mistakes can be rectified. Again, 
this section is confined to the items of income that 
have escaped and has no reference to the total iacome 
of the assessee. Thusthe Assistant Commissioner is 
not empowered soto enhance the income assessable 
under s 34, Income Tax Act, as to include the sum 
which has nothing to do with the subject-matter of 
the appeal before him. Similarly, the Assistant 
Commissioner of Income-tax cannot make any direc- 
tion under s. 31 (3-b) so asto enable the Income-tax 
Officer to make a fresh assessment in relation to this 
sum. 

[Case-law referred tol. 

C. Ref from the Commissioner of Income- 
tax, Punjah, North-West Frontier and Delhi 
Provinces, Lahore, dated October 9, 1936. 

Messrs. S. M. Sakri and J.N. Aggarwal, 
for the Petitioner. 

Malik Barkat Ali, for the Respondent. 


Din Mohammad, J.—This is a case 
stated by the Commissioner, Income-tax, 
under s. 66 (1), Income Tax Act. The ques- 
tion propounded by him reads as follows : 

“Can interest-income as described in the case be 
brought into charge: either by enhancement under 
8. 31 (3-a) of the s. 31 assessment which does notin- 
clude any such interest-income: or in fresh assess- 
ment to be directed under s. 31 (3-b) ? ” 

To this, another question dealing with 
the withdrawal of the appeal before the 
Assistant Commissicner was added. by this 
- Court at the request of the assessee.on which 
a supplementary statement of the cage has 
been submitted by the Commissioner. The 
facts are these: On June 23, 1933, an 
assessment was made on the Mamdot Estate 
for the year 1933-34, the accounting year 
being 1932 33. On February 16, 1935, an 
additional assessment was made under 
s. 34, Income Tax Act, in respect of asum 
of Rs. 3,675 which the assessee was said to 
have earned from interest on securities. 
The assessee appealed against this order? 
tothe Assistant’ Commissioner of Income- 
tax, and while that appeal was pending, 
the Assistant Commissioner of Income-tax 
came to know that another item of inccme 
derived by the assesses from a certain 
mortgage transaction had also escaped 
assessment in respect of- which a ‘fresh 
notice was issued verbally on the 10th and 
in writing on February 12, 1936. On Fe- 
bruary 10, when the Assistant Commissioner 
of Income-tax gave Vent to his thoughts that 
he was considering this additional item for 
assessment, the attorney for the assessee 
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verbally asked for the withdrawal of the 
appeal and later implemented his verbal 
request by presenting an application in 
writing. On February- 12, 1936, however, 
the Assistant Commissicner holding that 
the appeal could not be legally withdrawn, 
ordered that the assessee’s appeal would 
remain pending till it was decided whether 
he culd cnchance the assessable income 
by asum of Rs 88,796. It is in this con- 
nection that the reference has been made. 

Thiee questions arise for decision: (1) 
Whether an appeal presented under s. 30, 
Income Tax Act, can be withdrawn ; if so, 
whether the notice for enhancement could 
be legally given after the appeal had been 
withdrawn ? (2) Is the Assistant Commis- 
sioner legally competent to add a new item 
of income, after the expiry of the limitation 
prescribed in s. 3t, when an appeal against 
an assessment made under that section is 
pending before him ? (3) Is the Assistant 
Oommissioner competent to set aside the 
assessment made under s. 34 and direct 
the Income-tax Officer to make a fresh 
assessment including a fresh item of income 
after the period of limitation prescribed in 
£. 31 has expired ? Questions Nos. 2 and 3 
are the same as propounded by the Com- 
missioner, though expressed in different 
words. In our view all these questions must 
be answered in the negative. 

We take up question Ne. 1 first, The 
Income Tax Act is a special piece of legis. 
lation dealing with a special subject and 
so far as it goes, it is selfc:ntained. It 
will be seen that whereas the powers of a 
Oivil Court are vested in the Income Tax 
authorities by virtue of s. 37, Income Tux 
Act, they have been restricted to the parti- 
cular matter dealt with in the body of the 
s ction itself. This clearly shows that in 
all other matter the Income-tax authorities 
cannot exercise the power ordinarily vested 
ina Civil Court. Similarly, they are under 
no obligation to conform to the procedure 
laid down in the Oivil Procedure Code in 
respect of matters not expressly mentioned 
in s. 37. A right of appeal under the Act 
has been conferred by s. 30, Income Tax 
Act, and the method of disposing of appeals 
and the powers to be exercised in connec- 
tion therewith have been clearly defined in 
s 31, Income Tax Aet. These powers, antong 
others, include enhancement of the assess- 
ment. Nowhere, hcwever, has it been 
mentioned that an assessee is at liberty 
to withdraw an appeal which has once been 
presented under s. 30, Income Tax Act. If 
it were assumed that the power of with, 
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drawal of an appeal vested in an assessee 
on the general principles of law governing 
appeals, it would clearly nullify the powers 
of the Assistant Commissioner to enhance 
an assessment inasmuch as at, any time 
that an assessee would be convinced that 
the Assistant Commissioner was disposed 
to enhance the assessment, he would with- 
draw the appeal and thus prevent him 
from proceeding any further with the 
matter. In other words, this would obviously 
lead to an absurd result. It is to avoid 
such an absurdity and similar other com- 
plications which might arise thah no power 
of withdrawal has been vested in the 
assessee.:, We are supported in our con- 


`. clusion-by. The King v Income-tax Special 


-Commissioner (1), which lays down tha: an 
appeal against an assessment cannot be 


- withdrawn. -Itis true that that judgment 


has been given under a statute which is 


not in force here, but the principles govern- 


ing the question are the same, In the 


words of Lord Wright at pp. 502-501% : | 

4 “Ib. would indeed be a curious position if notice 
of appeal having been given by the tax-payer in the 
hope‘of-reducing his assessment, he should be able, 
when the information elicited shows quite conclu- 
sively that the assessment, so far from being an 
overcharge, was an undercharge, to prevent the 
Oom missioners from estimating or valuing or assess- 
ing hie liability according to the true facts which 
have been elicited, or that they should be debarred 
from proceeding further to develop the facts so as 
to ascertain the true position ......Having a duty 


_ toexamine the facts, they are bound to give effect 
- to what appears to them to be the proper assessment 


to be made in view of those facts.” 

We accordingly hold that the assessee 
was not competent to withdraw his appeal 
and in this view of the matter the second 
part of question No. 1 does not arise. Com- 
ing now to question No. 2. The material 
portion of s. 34 reads as follows : _ 

“Tf for any reason income, profits or gains charge- 
able to income-tax has escaped assessment in any year 
_.... the Income-tax Officer may, at any time within one 
year of the end of that year, serve on the person 
liable to pay tax on such income, profits or gains... 
a notice containing all or any of the requirements 
which may be includedin a notice under sub-s, (2) 
of s. 22 and may proceed to assess or re-assess such 
income, profits or gains ..... scene” 

It is obvious that under this section no 
income, if it has escaped, can be touched 
after the pericd of limitation prescribed 
therein. Oa the cne hand, this secticn 
arms the Income-tax Oficer with a special 
power to rectify his mistakes and to save 
the exchequer from ‘any loss accruing from 
his negligence and on the other it protects 

(l) (1936) 1 K B D 487;105L J KB 759; 1541 T 
198; 79 S J 941; 52 T L R 143. 


*Pages of (1936) 1 K. B. D.—[Ed.] | 
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the assessee against the arbitrary. use of 
this section and sets a limit of. timé within 
which such mistakes can be rectified. Again, 
this section is confined to the:items of: 
income that have escaped and has nö refere 
ence to the total income of the assesses, - 
A notice issued under this section, there- 
fore, pertains to those items only which 
have escaped assessment and to no others. 
If it were permissible to the Assistant 
Commissioner of Incomestax to add fresh 
items of income under different heads to 
the items already detected by him as hav- 
ing escaped, even though the limitation 
prescribed by s. 34 had expired, it would 
deprive the assessee of the protection 
afforded by s. 34. No doubt s. 31 empowers 
an Assistant Commissioner of Income-tax 
in general terms to enhance an assessment 
but we donot consider that that power can 
be exercised irrespective of the limitations 
imposed by s. 34. Ona of the cardinal 
principles of the interpretation of statutes 
may be given in the words of Maxwell as 
follows: 

“Tt isan elementary rule that construction is to 
be made of allthe parts together, aud not of one 
part only by itself... for the true meaning of any 
passage is that which (being ‘permissible) best 
harmonizes with the subject, and with every other 
passage of the statute. Perhaps as a general pro- 
position the words of a statute should be construed 
in accordance with the dictum of Lord Watson, who 
says with regard to deeds, in an unrecorded case, 
the deed must be read as a whole in order to 
ascertain the true meaning of its several clauses, 
and the words of each clause should be so inter-. 
preted as to bring them into harmony with the 
other provisions...if that interpretation does no 


violence to the meaning of which they are naturally 
susceptible.” 


In Nawal Kishore Kharaité Lal v. Com- 
missioner of Income-tax (2) a Division 
Bench of this Court held that the Commis- 
sioner when dealing with an appeal under 
8. 32 can pass orders only with respect to 
the subjeci-matter of the appeal and cannot 
suo motu proceed to enhance an assess- 
ment. It would be a curious state of affairs 
if what a Commissioner cannot do under 
s. 32, an Assistant Commissioner may be 


‘ able todo under s. 3). In Inthe matter 


of North British and Mercantile Insurance 
Co., Ltd. (3) a Special Bench of the Cal- 
cutta High Oourt held that when an asses- 
see rightly objects to an assessment or 
re-assessment, the powers of the Assistant 
Commissioner are limited to annulling it and 
do not extend to enhancing an assessment 
which the Income-tax Officerfhad no juris- 


(2) 38 P LR 1107; 168 Ind, Oas. 181; AI R 1936 
Lah. 897: 9 R L £97. 


(341 O W N 905; ILR (1937) 2 Oal. 540 (B B). 


diction to “make. In Jagarnath Therani 
v. Commissioner of Income-tax (4) a Divi». 
sion. Bench of the Patna High Court held 
that.-under s. 31, Income Tax Act, an 
Assistant Commissioner of Income-tax has 
power to enhance -an assessment made by 
an Income-tax Officer, but he is not empo- 
wered to make a new assessment in appeal 
by adding new sources of income which 
were not the subject-matter of the appeal. 


On these grounds we have no hesitation in ' 


holding that in the circumstances of the 
present case the Assistant Commissioner is 
not empowered to so enhance the income 
assessable under s. 34, Income Tax Act, as 
to include the sum of Rs. 88,796 which has 
nothing to do with the subjectematter of 
the appeal before him. 

Similarly, the Assistant Commissioner of 
Income-tax cannot make any direction 
under s. 31 (3-b)so as to enable the In- 
come-tax Officer to make a fresh assessment 
in relation to this sum. If in such cases 
an Assistant Commissioner of Incomertax 
can be considered to be empowered to do 
so, this would mean that he is empowered 
to override the express provisions of law 
as regards limitation provided for ins. 34, 
Income Tax Act. Had this been the inten- 
tion of the Legislature, it should have 
expressed itself in clearer terms, An income 
which has once escaped cannot be assessed 
or re-assessed after the expiry of the period 
of limitation: see In re Assessment of 
Ganes Das of Amritser (5) and Ganga Sagar 
y. Emperor (6), We, therefore, answer the 
third question also in the negative. The 
assessee will get his costs from the Com- 
missioner. ; 

D. Answer in the negative. 

(4) 4 Pat. 385; 88 Ind. Cas. 777; A IR 1925 Pat. 408; 
6P LT 166 


GEL 354; 100 Ind. Cas. 375; A I R 1927 Lah. 248; 
28 P L R 694. 


(6) A I R 1929 All. 919; 120 Ind. Oas. 435; (1829) 
Or. Oas. 647; 31 Or. LJ 88; (1930) A L J 26; Ind. Rul, 
(1930) All. 51,° 
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Written contract to pay definite sum is essential 
condition —Mortgage-—-Equity of redemption—Liabs- 
lity of purchaser—Apportionment of money bè- 
tween various properties—Portion of equity of res 
demption purchased by mortgagee—Rateable distribu- 
tion over all properttes—Stranger purchasing part 
of. property—Distribution would be stmilar—Special 
circumstances, however, require special distribution, 

Where there isno stipulation for interest, interest 
before suit can only be awarded by the Oourt in its 
diseretion only if a contract to pay a definite sum of 
money appears in the written instrument. This ig 
one of the essential conditions for applying the 
Interest Act. 

The purchaser of the equity of redemption, 
though not personally liable for the mortgage money 
and the interest thereon, is bound by the terms of 
the mortgage deed. , 

Normaliy, when the mortgagee is the purchaser 
ofa portion of the equity of redemption, his 
mortgage dues must be distributed rateably on the 


properties included in the mortgage. Normally also `` 


if the different properties included in thé mortgage 
passed by transfer to different persons ‘as. between 
the purchasers, there must be a contribution in 
er of s. 82, Transfer of Property Act. [p, 497, 
col, 1. 

Where, however, a purchaser of a portion of the 
mortgaged property undertook to pay to the mort- 
gagee, out of the purchase money, not only the 
share due on his property purchased but the whole 
money due under theeutire mortgage, the mortgagee 
when he purchases a portion of the equity of re- 
demption is entitled to recover his, money entirely 
from the property purchased by the previous pur- 
chaser, Ganeshi Lal v. Charan Singh (4), relied 


ae from the original decree of the Sub- 
Judge, First Court, Pabna, dated June 29, 
1935 


Mesars. Atul Chandra Gupta, Apurba 
Charan Mukerji and Provash Chandra 
Basu, for the Appellant. 

Messrs. Chandra Sekhar Sen, Khitindra 
Nath Basu and Amarendra Chandra Roy, 
for the Respondents. 


Judgment.—This appeal ison behalf of 
defendant No. 1 Srimati Nirupama Devi, 
in the mortgage suit, out of which this 
appeal arises, instituted by Anathbandhu 
Saha, the mortgagee, against her and three 
other defendants. The mortgage which is 
sought to be enforced in this suit is dated 
March 20, 1922 (Ex. 1, paper. book, part 2, 
p. 8). The mortgagor was Mukundalal 
Sarkar since deceased, whose heirs are 
defendanis Nos. 2 and 3 in the suit. The 
amount borrowed was Rs. 3,000; the rate 
of interest mentioned inthe deed is 144 
per cént. per annum, ccmpound with 
yearly resis. Three properties were made 
security for the payment of the loan. On 
May 10, 1925, defendant No. 1, the 
appellant before us, purchased from the 
mortgagor the third item of property 
mentioned in the mortgage instrument and 
another property which is not included in 
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the mortgage bond, ata price of Rs. 9,000, 
[Ex. 2 (b), p- le}. It appears that money 
was also due to defendant No. 1 from 
Mukundalal Sarkar on some other traus- 
action and the whole of Rs. 9.000 was not 
paid to the vendor. Defendant No. 1 
deducted out of the said money what was 
due to her and kept with her for payment 
to the mortgages Anathbandhu a sum of 
Rs. 4,425 which was foundon calculation to 
be due to him at the date cf her pur- 
chase. These facts are recited in the 
conveyance deed, namely Ex. 2 (b. 
The agreement between the mortgagor 
Mukundalal and defendant No. 1 was that 
defendant No. 1 should pay this sum of 
Rs. 4,425 which she kept with her and 
with it should discharge the mortgage, 
that is to say, should free not only the 
property which she was purchasing but 
also theother two properties ‘which were 
included in the mortgage security. The 
next transaction which has to be noticed 
is a transaction on June 4, 1929: Ex. 2 
(a), p.' 28. The mortgagee Anathbandhu 
‘and his daughter, defendant No. 4 in the 
suit, purchased from the mortgagor property 
No. 1 included in the aforesaid mortgage 
security fora sum of Rs. 3,600. We will 
examine some of tke terms of this con- 
veyance at a later stage to meet one of 
the two poinis raised by Mr. Gupia 
appearing on behalf of the appellant. 
The plaint of this suit was filed on 
November 10, 1934. Three prayers, namely 
(ka), (ga) and (gha), have to be noticed as 
also Sch. (kha), which is a statement of 
accounts attached to the plaint. The 
- schedule shows that at the date of the 
plaint, after making allowances for pay- 
ments made towards mortgage debts 
from time- to time, a sum of Rs, 9,243-11-10 
was then due. A claim of Rs. 3,243-11-10 
was given up and the suit was for the 
balance, namely Rs. 6,000. In the prayer 
(ka), the plaintiff prays for a preliminary 
decree for the said sum of Rs. 6,000 to- 
gether withcosts and interest at the rate 
mentioned in the mortgage bond against 
the property No. 3 of the mortgage, pur- 
chased by défendant: No. 1. In the prayer 
(ga) he claims for a personal decree 
against defendant No. 1 for the balance 
that might be left ouistanding after the 
Bale of the said property. Prayer (gha) 
is an alternative prayer. The plaintiff 
says that if in the decision of the Court 
all the threes mortgaged properties be 
held to be liable, then the mortgage dues 
be apportioned on the said three proper- 
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‘ e 
ties and properties Nos. 2 and 3 and part 
of No. 1 be sold for the amounts so ap- 
portioned on the same. This alternative 
prayer he made, because he himself pur- 
chased the equity of redemption in one of 
the properties mortgaged, e. g. hali-share 
in property No. 1. 

The substantial defence which has to be 
considered by us in view of the contentions 
raised before us are two in number. The. 
first defence is that property No. 3 which 
defendant No.1 has purchased cən only 
be made liable for the sum of Rs, 4,425, 
the amount which was found due at the 
date when she took conveyance of the said 
property from the mortgagor and that on 
this amount no interest was to be paid. 
The ground on which this defence has 
been placed before the lower Court and also 
before us is this: that after she took the 
conveyance from the mortgagor there was 
an agreement between her and the mort: 
gagee, Anathbandhu, that Anathbandhu 
would take frcm her gradually a sum of 
Rs 4,425 which she had retained out of 
the purchase money payable to Mukunda 
for the property which she had purchased. 
This agreement has been denied by the 
plaintif and cne of the principal points 
before us is whether this agreement has 
been established. The second defence which 
she presses is that even if she is not able to 
prove the said agreement she is not liable 
personally to pay the money which may be 
found due on the mortgage, Her property 
only can be made liable for the sum which 
has to be apportioned on itas the mortgage 
security has been split up by the mortgagee 
himself purchasing the equity of redemp» 
tion in one of the three mortgaged pro- 
perties. The learned Subordinate Judge has 
held that defendant No. 1 is not- personally 
liable for any sum that may be found due 
to the plaintiff ; and this part of the judg- 
ment of the learned Subordinate Judge has 
not been challenged before’ us by the 


e plaintiff, who has filed a memorandum of 


crcss-objections on other points. The 
learned Subordinate Judge, however, has 
found that the properties Nos. 1 and 2 
have been exonerated from the charge 
created by the aforesaid mortgage and that 
whatever money may be found due to the 
plaintiff is to be recovered from property . 
No. 3only. This part of tte judgment has 
been atlacked by Mr, Gupta appearing on 
behalf of the appellant, defendant No. 1. 
The learned Subordinate Judge also has 
found that defendant No. 1 had establish- 
ad the agreement pleaded by her, that is 
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to say, the plaintiff had agreed to take 
gradually but without interest the sum of 
Rs. 4,425. He has, however, given to the 
plaintiff interest at the rate of 9 per cent. 
per annum as reasonable interest from 
Agrahayan 1332 B. 5. on a sum of Rs, 3,425 
which was arrived at after deducting a sum 
of Rs. 1,000 paid by defendant No. 1 to 
the plaintif ono Agrahayan 22, 1332 B, 5, 
He has awarded this interest on the ground 
that the plaintiff was entitled to get com- 
pensation by reason of his being kept ont 
of the money for a long period. Mr. Gupta 
has challenged this part of the judgment 
. and decree which has awarded to the 
plaintiff interest at the said rate of 9 per 
cent. per annum on the said amount. The 
memorandum of cross-objections is directed 
against this part of the judgment and 
decree, the plaintiff's contention being that 
the learned Subordinate Judge ought not 
to have found the agreement alleged by the 
said defendant to be proved and he ought 
to have allowed interest at the bond rate on 
the balance of the mortgage money in terms 
of the mortgage deed. 

We will firstly ecnsider this part of the 
case and would deal with the contention of 
the appellant as raised in the appeal and of 
the plaintiff respondent as raised in the 
cross-Objections. On the finding arrived at 
by the learned Subordinate Judge that the 
plaintiff agreed to take the sum of Rs. 4,425 
gradually and without interest in full satis- 
faction of his claim, the decree of the learned 
Subordinate Judge awarding the plaintiff 
interest before suit cannot be justified in 
view of the decision of the Judicial Com- 
mittee in Bengul Nagpur Railway Co., Ltd. 
v. kuttanji Ramzi (1). The finding of the 
learned Subordinate Judge amounts to this 
that the stipulation about interest as appear- 
ing in the mortgage instrument was given 
a go-by, the mortgage dues were settled at 
Rs. 4,425 and the mortgagee agreed to take 
that sum gradually; and there was no 
agreement to pay interest upon the afore- 
said cum. The premise to pay the aforesaid 
sum does not appear in any written instru- 
ment. ‘The case, therefore, does not come 
within the terms of the Interest Act of 
1839. Where there is no stipulation for 
interest, interest before suit can only be 
awarded by tne Court in its discretion only 
if a contract to pay a definite sum cf money 


(1) 651 A 66; 173 Ind. Oas. 15; A I R1938 P O 67; 
1938 O L R119;199P L T 125; (1938) A L J 169; 10 R 
PC 216; 47 L W 281; 1938 O W N 261; 1938 A LR 
167; 4 B R 374; (1938) 1 M LJ 640; 32SL R 374; 67 
O Ld 153;42 0 W N 985; (1938) M W N 646;I LR 
(1933) 2 Oal, 72; 40 Bom, L R746 (PU), 
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appear in the written instrument, This is 
one of the essential conditions for applying 
the Interest Act of 1839. In Bengal Nagpur 
Railway Co, Lid. v. Ruttanji Ramji (1) their 
Lordships of the Judicial Committee laid 
down that such interest cannot be paid, 
unless there is either express stipulation to 
pay interest or if a promise to pay interest 
can be implied or if the case comes within 
the provisions of the Interest Act of 1839. 
It can also be paid in cases where the 
gubject matter could be brought within the 
jurisdiction of Courts of equity on the prin- 
ciples and conditions in which the Oourts 
of equity in England assume jurisdiction. 

That decision has set at rest the conflict 
on this point which was prevalent in the 
decisions of the different High Courts in 
India and has overruled the position that 
such interest could be awarded by way of 
damages under the provisions of s. 73, Ocn- 
tract Act. For the position that interest can 
be given by way of damages for detention 
of money, the proposition as had been 
formulated by Lord Morris in the decision 
in Lala Chhagmal Das v. Brijbhukhan Lal 
(2) was relied upon by this Court in 
awarding to Ruttanji Ramji interest post 
diem: see Bengal Nagpur Railway Co., Ltd. 
y. Ruttunjt Ramji (3). The reversal of 
the judgment of this Court on this point 
by the Judicial Committee in the aforesaid 
case has taken away the force of Lord 
Morris’ observation in Lala Chhagmal Das 
v. Brijbhukhan Lal (2). If, therefore, the 
finding of the learned Subordinate Judge in 
this respect be a good finding, there is no 
answer to Mr. Gupta's contention. By the 
eross-objections, however, the plaintiff has 
challenged the finding of the learned Sub- 
ordinate Judge. It is, therefore, necessary to 
examine the evidence on which the learned 
Subordinate Judge has arrived at his 
finding. We may at once say that we 
do not consider the finding of the learned 
Subordinate Judge in this respect to be a 
‘sound one. 

On this part of the case, there are two 
versions. The versionof defendant No. 1 
is that shortly before she purchased the 
property from Mukundalal, there was a 
meeting at her residence between the 
mortgagee Anathbandhu and the mori gagor 
Mukunda. At that interview, her husband 
was also present; but there were no other 
persons present. In her cross-examination 
she admits that negotiations.on her side 

(2) 22 I A 199; 17 A 511; 6 Sar. 624 (PO). 

(3) 62 O 175; 166 Ind. Cas. 643; A I R 1935 Oal. 347: 
8680 OL J 424;8 R O13. 
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were carried of by her husband, the 
meeting being in a verandah of the house 
and she was near about inside a room. 
She did not take any part in the con- 
` yersations between the parties who were 
acsembled on the verandah, but over- 
heard what they were saying. The 
statement which she makes on oath is 
as follows : 

“Mukundalal and Anathbandhu came together 
and Anathbandhu proposed that more than 
Rs. 5,010 was dueto him from Mukunda and thet he 
would give up some portion and requested me to 
give up some portion and to take Mukundalal’s 
property. Anathbandhu told me to take an 
assignment of Rs. 4,425 due to him and to pay off 
the said money gradually. Mukundalal Sarkar 
said that if I purchased the property, I would 
be ableto pay off the said sum of Rs. 4,425 due to 
Anathbandhu gradually out of the property. It 
was settled that I should haveto pay no interest 
on the sum of Rs. 4,425 which was settled 
at the time of my purchase to be paid to the 
plaintiff.” 

The plaintiff's version is this, that he 
went to the mortgagor Munkundalal in 
Takid for his money and wastold by the 
latter that he had already sold one of the 
properties to defendant No. 1 and that 
defendant Noil would pay him his dues. 
He, therefore, went tothe house of defen- 
dant No. 1 apparently to verify the 
statement of Mukunda. There he met 
Suresh Chandra Lahiri, the husband of 
defendant No. 1, who confirmed Mu- 
kunda’s statement and told him that he 
would pay interest and the principal. The 
evidence of the plaintiff comes to this, that 
there was no agreement in variation of 
the terms contained in the mortgage instru- 
ment. He asked for his money and was 
told that he would be paid by or on behalf 
of defendant No.1. That left the terms of 
the mortgage intact and the property 
purchased by her is liable under the law 
to bear interest as stipulated in the 
mortgage instrument The purchaser of the 
equity of redemption, though not personally 
liable for the mortgage money and the 
interest thereon is- bound by the termg 
of the mortgage-deed. We have accordingly 
to determine which ofthe versions is the 
true version. The first thing for comment 
ig that defendant No. 1 has not examined 
her husband with whom, according to her, 
the plaintiff carried on negotiations and 
ultimately entered into an agreement and 
no explanation has been given why he 
‘has not been called on her behalf as a 
witness. The second circumstance which 
is of great ‘moment isthis, that defendant 
No. 1 admittedly made various payments 
through her officers, Tustu Lal Sarkar 
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and Rajeswar Ojha, to the plaintiff, and 
all these payments have been endorsed 
on the back of the mortgage bond in the 
hand of the said two officers. These 
endorsements sre printed at pp. 12 and 
13 of .the paper book, part 2. They 
show that since Agrahayan 22, 1332 
BS. that, is to” say, about six months 
after her purchase, she had been paying 
large amountstothe plaintiff as interest. 
The total amount which appears to have 
been paid as interest between Agra- 
hayan 22, 1332 B.S. and Chaitra 26, 
1335 B. 5. is Re. 2,400. These entries are 
inconsistent with the case which she 
makes in her deposition that at the meeting 
of which she has spoken tkere was an 
express agreement with the plaintiff 
that no interest was to be paid at all 
and the mortgage would be discharged 
by payment of the fixed sum of Re. 4,425, 
To explain away the effect of these 
entries she made a cise in her written 
statement that these entries were made 
by her officers Tustu Lal and Rajeshwar 
dishonestly and in collusion with the 
plaintiff. There is nut an iota of evidence 
in support of this case of collusion. The 
evidence leads usto the conclusion that 
both these officers are still in the 
service of defendant No. 1. Defendant 
No. 1 states that she made discovery about 
the way in which the money sent by her 
to the plaintiff had been appropriated on 
the back of the mortgage bond shortly 
after the institution of the suit. Still she 
did not dismiss her said two officers. 
They are still in her service and one of 
them was seen instructing her Pleader in 
Court at the time when this sult was taken 
up for trial. In these circumstances we 
have no hesitation in believing the version 
of the plaintiff asto what took place atthe 
meeting inthe house of defendant No. 1 
between bim and her husband. The posi- 
tion, therefore, is that the stipulation abcut 
interest contained in the mortgage instru- 
ment was left intact and the plaintiff is 
entitled to have a decrte for interest also 
on the footing of the express terms as 
embodied in the bond. We accordingly hold 
that the decree cf the learned Subordinate 
Judge in this respect ought to be modified 
and the plaintiff ought to get a decree for 
the money dué to him in terms of tte 
bond, that is tosay, the rate of interest 
and the manner of calculation would have 
to be in terms of the mortgage bond. : 

There remains the other question raised 
by Mr. Gupta, namely whether the: mort- 
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gage dues ought to be distributed on the 
three properties included in the bond or 
the whole of it would be realized from 
property No. 3. It is conceded by Mr. Gupta 
that as all the parties are before the Court, 
it would be right to work out the rights of 
the parties in this suit. That position i3 
not controverted by Mr. Sen on behalf of 
the plaintiff. It is, therefore, necessary to 
determine what are the ‘rights of the 
parties, Normally, when the mortgagee is 
the purchaser of a portion of the equity of 
redemption, his mortgage dues must be 
distributed rateably on the properties 
included in the mortgage. Normally also if 
the different properties included in the 
mrigage passed by transfer to different 
persons as between the purchasers, there 
must be a contribution in termsofs. 82, 
Transfer of Property Act. If there had not 
been anjthing else, that is to say, no other 
Special circumstance, the mortgage dues 


would have had .to be apportioned on the’ 


three properties in proportion of tkeir 
respective values at the date of the mərt- 
gage. But there are special circumstances; 
and in our judgment those special circum- 
stances bring the case within the principle 
laid down in the last paragraph of the judg- 
ment of the Judicial Committee in Ganeshilal 
v. Charan Singh (4) at p. 192*, where their 
Lordships cf the Judicial Committee ex- 
plained the principle laid down in Shah 
Mahommad Abbas v. Mahommad Hamid (5). 
The position is this: On May 10, 1925, 
three of Mukunda’s properties were charged 


_ by the mortgage held by the plaintiff. On’ 


that date, Mukunda sold property No. 3 
to defendant No. 1. Defendant No. 1 did 
not pay tc Mukunda whole of the price but 
retained for payment to the mortgagee a 
sum. of money which on calculation was. 
fcund sufficient to discharge the mortgage, 
that is to say, to free not only property 
No. 3 purchased by defendant No. 1 bat 
the other two properties also. As between 
Mukunda, the mortgagor, and defendant 
No. 1, there wasa contract by which de- 
fendant No. l was bound to discharge the 
mortgage and free properties’ Nos. 1 
and 2 also by payment to the mortgagee of 
what was really Mukunda’s. money. In view 
of this position Mr. Gupta conceded that 
the money which would, on*apportionment, 

(4) 57 I A 189; 124 Ind. Cas. 911; A'I R1930 PC 
183; 52 A 358:(:930) A L J 753; 310 WN 661; Ind. 
Rul. (1930) P C 287; 32 Bom. LR 1146; 59M L J 177; 
520 L.J3117; 32 L W19 PO). 

(5) 9A L J199; 14 Ind. Oas. 179. 


~ *Page of 57 L A [Bd] : 
179~63 & 64 
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fall upon properties Nos: 2 and 3 ought to 
be borne by defendant No. 1; that is to 
say, the liability for the two sums of money 
which will be apportioned oa properties 
Nos. 2 and 3 ought to be borne by property 
No. 3 by reason of this contract between 
defendant N>. 1 and Mukunda, because 
property No. 2 is in the heirs of Mukunda. 
But Mr. Gupta says that the plaintiff being 
the subsequent purchaser of the equity of 
redemption from Mukunda of property No. 1 
cannot take up Mukunda’s position and for 
this purpose, he relies on the last but one 
paragraph of the judgment of the Judicial 
Committee in Ganeshilal v. Charan Singh 
(4). The question, therefore, narrows down 
to this, whether the case we have to decide 
falls within the principle laid down in the 
last but one paragraph of the said judgment 
or the last paragraph thereof. If the benefit 
of the contract between Mukunda and 
defendant No. 1, as evidenced by Ex. 2 (b) 
by which defendant No. 1 agread to free 
with Mukunda’s money properties Nos. 1 
and 2 also, has passed to the plaintiff as a 
subsequent purchaser of property No. L 
from Mukunda on the principle ‘laid down 
by the Judicial Committee, in that case pro- 
perty No. 3 would alone bear the whole 
of the money. It is, therefore, necessary to 
see whether the benefit of the sald contract 
had passed to the plaintiff. One of the cir- 
cumstances which in our judgment is 
material for the purpose of deciding the 
question is that faot that the plaintiff by 
his conveyance Ex. 2 (a) from Mukunda did 
not expressly take property No. 1 subject to 
encumbrances; the finding is that the value 
which he paid for it, R3. 3,600. represented 
the true value of the property in an unen- 
cumbered state. That is a finding of the 
learned Subordinate Judge and that tinting 
has not been challenged before us. Keeping 
io view this fact, let us examine the terms 
of the conveyance by which the plaintiff 
purchased properly No. 1 from Mukunda. 
That was in the year 1929, as we have 
already stated: [Ex. 2 (a) at p. 22), After 
the usual recitals on which the sale had 
been settled, the following statement is 
made by Mukunda in that Conveyance: 
“These properties sold hereby have been mortgaged 
to only you, Anathbandhu Saha. Save and except 
that, Ihave not mortgaged» or enc mbered the same 
in any manner to any one. Nirupama Devi .defend- 
ant No. 1:, wife of Suresh Ohandra Lahiri of Malan- 
cha, has by virtueofan assignment entered into an 


agreement to pay the money due under the said 
mortgage and shall pay off the same, and you 


- Ansthbandhu Saha shall be competent to realize the 


said ‘money from her.’ | 
It is quite clear from this passage that 
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the vendor Mukunda intended to sell and 
the purchaser Anathbandhu intended to 
purchase the prcperty No 1 as free prc- 
perty, that istcsay, the meaning of this 
passage is that property No. 1 was not to 
contribute towards the mortgage debt, 
but the perscn who had purchased property 
No. 3, namely Nirupama Devi was to dis- 
charge the mortgage debt in its entirety. 
This passage inthe conveyance will have 
to be taken along with the fact that 
Rs. 3,600, the price paid, represented a fair 
price of the property as unincumbered. 
We accordingly hold that the benefit of 
the contract between Mukunda and defen- 
dant No.1 by which, as evidenced by 
Ex. 2 (b), the latter agreed to discharge the 
whole of the morigage debt, had passed to 
the plaintiff inhis character as purchaser 
of the property No. 1 frem the mortgagor. 
In this view of the matter, we do hold 
ihat for the whole of the debt property 
No. 3 is liable. The result of our decision 
is that the  crozs-objections of respon- 
dent No. 1 are ellowed to the extent 
indicated .above and the appeal dismissed. 
Let a preliminary decree be drawn up 
m this Court fixing the fericd of 
grace three months hence. Interest is to 
be calculated at the bond rate up to 
the pericd of grace and thereafter at 
bix per cent. Fer annum till realization. 
The plaintiff-respondent will get his 
ecsts in the appeal hearing fee being 
agcseesed at 15 gold mohurs. By reason of 
tLe valuation cf his: claim as made by the 
plaintiff in his plaint and in his memo- 
raxdum of cross:objections, calculation 
must proceed cn the fcoting that the 
amount due to the plaintiff at the date of 
the institttion of his suit was Rs. 5,799. 
The cross-objections ‘filed on behalf of 
respondents Nos.2and3 are not pressed 
and are acecrdingly dismissed but without 
costs, 


8. Appeal dismissed. 
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MUNESHWAR BUX‘SINGH—Acoussp— 
APPLICANT 
versus 
= KING-EMPEROR—Com Prainant— 
| | OPPosiTs PARTY 
` Penal Code (Act XLV of 1660), ss. 351, 353, 224 
—‘Assault’, ingredients of—Apprehension arising 
not from person making gesture or preparation but 
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else—Whether assault by that person 

—Force, if can be said to bz used by one person to 

another by causing change tn postion of another 

human being—Accused with followers armed with 

lathis blocking way in mela—Magisirate and Sub- 

Inspector approaching spot and asking men to move 

on but they refusing to do so without accused's 

order—Accused sitting in a shop nearby on being 

approached and asked to remove men retoriing who are. 
you to threaten me, etc.— Accused beckoning to men 

who as result advancing further brandishing lathis 

—Magistrate directing Sub-Inspector to arrest accused 

—Sub-Inspector seizing accused by wrist but accused 
escaping—No offence held was committed either under 

8. 353, or under 8. 224. 

According to the definition of assault under 8. 351, 
Penal Code, the apprehension of the use of criminal 
force must be from the person making the gesture 
or preperation, and if that apprehension arises not 
from that person but from somebody else, it does 
not amount, to assault on the part of that person. [p. 
500, cols. 1 & 2] 

As under s. 47 of the Penal Oode, the word 
‘enimal’ does not include a human being, it follows 
that according to s. 349, force cannot be said to be 
used by one person to another by causing change in 
the position of another human being |p. 9t0, col. 1.] 

While a certain fair was going on, the accused 
with his followers armed with lathis had complete- 
ly blocked up one of the lanes of the mela and there 
was danger of breach ci peace. On iaformation 
being received, a Magistrate who had been deputed 
to the mela totake cognizance of cases : of petty 
offences in the mela, together with a Sub-Inspector 
of Police went to the place. The accused was 
sitting in a certain shop nearby. When the 
Magistrate asked the men to move on and not to 
obstruct the way, they told him that they would move 
only if asked to do so the accused. The 
accused being asked to remove bis men by the 
Magistrate, retorted “ who are you to threaten me "? 
“I don't care for any one” and when asked to be 
polite, replied again “you are threatening me, 
Each time the accused replied, he beckoned to his 
men and they advanced a little, brandishing their 
lathis. The Magistrate apprehending an immediate 
breach of the peace directed the Sub-Inspecter to 
arrest the accused whereupon the Sub-Inspector 
immediately laid his band upon the accused's 
shoulder and also seized him by the wrist but the 
accused wrenshed himself free and being surround- 
ed by his followers, escaped from the mela. The 
accused was convicted under ss. 353 and 224, Penal 


from somebody 


ode : 

Held, thatthe accused was not guilty of an 
ofience under s. 353, Penal Code: [ibid.] $ 

Heid, further that an offence under 8. 224, Penal 
Codes, too, had not been committed because in the 
first place the mere fact that éhe Sub-Inspector of 
Police put his hand on the accused’s shoulder or 
caught hold of his wrist without the least intima- 
tion to the accused for what offence he was being 
arrested did not amount to the accused being 
“ charged " with any offence, In the second place, 
the only offence which was said to have been com- 
mitted by the accuged in the presence of the Magis- 
trate was one under s. 363, Penal Gode, and a6 no 
ofience under that section was committed by him 
the Magistrate could not be said to have had power 
to arrest the accused or cause nim to be arrested. |p. 
501, col, 1.] O f 

Or. R. App. of the order of the Addi- 
tional Sessions Judge of Sitapur, dated 


October 31, 1938. 
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Dr. J. N. Misra and Mr. Azizuddin, 
for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—This is an application by 
Thakur Muneshwar Bakhsh Singh for 
revision of an order of the learned 
Sessions Judge of Sitapur dismissing 
his appeal against his convictions and 
sentences under ss. 353 and 224,. Indian 
Penal Code. 

The applicant and four others were 
prosecuted under ss. 143-341, 353 and 
224 225, Indian Penal Code, in the Court 
a a Sub-Divisional Magistrate, Mis- 
rikh. 


The case for the 
follows:— 

On March 15 last, whilea fair known 
as Paikarma fair was going on in Misrikh, 
Babu Kamta Prasad, Joint Secretary of the 
Mela, came to the Sub Divisional Magistrate 
Mr. Muhammad Hussain, P. W. No.7 who 
was in camp in the mela, at about 
ll p.m. and informed him that a band 
of rogues was molesting women and thit 
the Thakur of Baniamau (namely the 
present applicant) with his followers 
armed with lathis had completely blocked 
up one of the mela lanes and that there 
was adanger of a breach of peace. The 
Sub-Divisional Magistrate ordered the 
‘second officer of the thana who was 
present, to go and look into the matter. 
Mr. T. N. Kaul, I. O. S., an Assistant 
Magistrate who had been deputed to the 
mela bythe District Magistrate to take 
cognizance of cases of petty offences in 
the mela, was also present. He vulunteered 
to go with the Sub-Inspector to the place 
where, according to Babu Kamta Prasad's 
statement, there was danger to public 
peace. He was taken to a squareon ths 
eastern side of which was a lane 
in which there was a gathering, some 
forty persons armed with lathis who had 
completely obstfucted the way. Kamta 
Prasad also pointed out to Mr. Kaul 
the present applicant who was settling 
a bargain about a ring at a jeweller's 
shop. The men armed with lathis informed 
Mr. Kaul that they were sepoys of the 
Raja of Baniamau. Hé asked them 
to move on and not to obstruct the way 
but was told that they would move from 
the place if ordered to do so by the 
Raja. of Baniamau. The Naib-Tahsildar 
who was also with Mr. Kaul asked the 
present applicant to remove his -men 


prosecution was as 
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from the place but the applicant 
retorted. ` 

“Who are you to threaten me? 

Mr. Kaul then himself went up to the 
applicant and asked him to remove his 
lathbands from the place asthey were a 
danger to the peace owing to their 
carrying their Jathis in an unusual 


manner. The applicant, however, repli- 


d. 

“I don't care for anyone.” 

Then the Naib-Tahsildar for the first 
time brought tothe notice of the applicant 
that the person who was speaking to him 
was the Joint Magistrate and told him to 
be polite in his speech. To this the 
applicant replied. — E 

“You are threatening me. 

According to the evidence of Mr. Kaul 
each timethat the applicant said that 
he was being threatened by the Naib- 
Tahsildar or by him (Mr. Kaul) he (the 
applicant) beckoned to his men and they 
advanced a little, brandishing their 
lathis Mr. Kaul apprehending an im- 
mediate breach of the peace diracted ths 
Sub Iaspector to arrest the presant appli- 
cant, whereupon Hasib Khan, Sub-Inspec- 
tor, immediately laid his hand upon the 
applicant's shoulder and also seized him 
by the wrist but the thakur wrenched 
himself free and being surrounded by 
his followers, escaped from tha mela. 
The authorities andthe Police Constables 
followed him to some distance bat the 
applicant disappeared. Mr. Kaul went 
back to the Sub-Divisional Magistrate and 
informed him ofthe incident. Then they 
all went to the applicant's camp in the 
mela and arrested some persons there. 
Subsequently the applicant and-four others 
were prosecuted for the offences mentioned 
above. | | 

The trying Magistrate acquitted three 
out of the five persons but convicted 
the present applicant and one Raja 
Pande of all the charges brought against 
them. They were also ordered under 
s. 106, Oriminal Procedure Oode, to 
execute bonds to keep the peace 
the period of one year. Both of 
appealed tothe Sessions Judge and the 
learaod Judge while asquitting Raja 
Pande altogetner acquitted the present 
applicant of the charges under ss. 143- 
341, Indian Penal Uode. He, however, 
maintained the convictions ofthe appli- 
cant under 8. 353 and 224, Indian Penal 
Oode but made the sentences of six 
imprisonment awarded 


500. 
by the Magistrate under each of the 
charges, concurrent. The fine of Rs. 250 
imposed under each section was main- 
tained. Nothing was said by him as to 
the order made by the trying Magistrate 
under s 106, Criminal Procedure Code. 

It is contended on behalf of the appli- 
cant that no offence under s. 353 or 224, 
Indian Penal Code, has been made out 
against the applicant. The charge 
against all the accused was as 
follows : 

“Firstly that you ou orabout the 15th day of 
March last at about '0-30 p.m. did obstracta public 
right of way in the fair at Misrikh and thereby 
committed an offence punishable under s 143-341, 
Indian Penal Oode, and within my cognizance, 
Secondly, that you having on the same occasion 
been duly directed by the Assistant Magistrate 
present to clear the said public way, did seek 
to deter him from his duty by show of criminal 
force and thereby committed an offence punishable 
under s. 353, Indian Penal Code, and within my 
cognizance, Thirdly that you on or about the 
Lith day of March last on the sime occasion upon 
one of your member, namely Muneshwar Bakhsh Singh 
being arrested by the Sub-Inspector present did 
with intent assist the said Muneshwar Bakhsh 
Singh when he knowingly resisted his legal 
apprehession and thereby committed an offence 
punishable under s. 224-225, Indian Penal Code, and 
Wwithinmy cognizance,” 

The applicant has been acquitted under 
ss. 143 and 341, Indian Penal Code, as 
mentioned . above and the question is 
whether or not he was guilty under 
8s, 3953 and 224, Indian Penal Code. 
The learned Assistant Government, Adro- 
cate bases the applicants conviction 
under s. 353 on the following portion of 
Mr. Kaul's evidence : 

“Then the Naib-Tahsildar pointing to me said you, 
must speak politely to the Joint Magistrate. This 
further infuriated him (the present applicant) and 
he again said to the Naib-Tahsildar ‘You are 
threatening me’ and again beckoning his men 
caused. them to advance another foot brandishing 
their lathis.” 
it is argued that the applicant was guilty 
of an assault on Mr. Kaul with intent 
to prevent or deter him from discharging 
his duty of dispersing the crowd by 
beckoning to his followers and causing 
them to move brandishing their lathis. 
‘Assault’ under s. 351, Indian Penal Code, is 
defined thus : 

“Whoever, makesany gesture or any preparation 
intendingor knowing it to be likely P that such 
gesture or preparation will, cause any person pre- 
Benf, to apprehend that he who makes that gesture 
or preparation is about ‘to use criminal force 
to that parson is said ‘to commit an 
assault.” f 
_ According to this definition, the apprehen- 
Bion of the use of criminal force must be 
from the person making the gesture or 


preparation and if that apprehension 
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arises not from that person but from 
somebody else, it does not amount, in my 
Opinion, to assault onthe part of that 
person, so that even if the applicant's. 
fo'lowérs moved a little forward at a 
gesture from him,it cannot, to my mind, 
amount to an assault by the applicant. 
This is further clear from s. 349, Indian 
Penal Code, which defines “using force” to 


another. That section run as follows: 

“A person issaid to use force to another if he 
causes motion, change of motion, or cessation of 
motion to that other, or ifhe causes to any sub- 
stance such motion, or change of motion or cessation 
of motion as brings that substance into contact with 
any partof that other's body, or with anything 
which that other is wearing or carrying, or with 
anything so situated that such contact affects that 
other's sense of feeling provided that the person 
causing the motion or change of motion, or cessa- 
tion of motion, causes that motion, change of motion 
or cessation of motion in one of the three ways here- 
inafter described ” 

“First by his ownbodily power, 

Secondly, by disposing any substance in such 
a manner thatthe motion orchange or cessation of 
motion takes place without any further act on his 
part, or onthe part of any other person. 

Thirdly, by inducing any animal to move, to 
change its motion or to cease to move," 

As under s.47 ofthe Code the word 
‘animal’ dces not include a human being, 
it follows that according tos, 319 force 


cannot be said to be used by one person 


to another by causing change in the 
pcsition cf another human being. 
Therefore, as nothing is eaid to have 


been done by the applicant himself which 
could come under the definition of ‘assault’, 
he was not guilty of any offence under 
5. 353, Indian Penal Oode. 


Now remains the alleged offence of the 
applicant under s. 224, Indian Penal 
Code, that section runs as follows : 

“Whoever, intentionally offers any resistance or 
illegal obstruction to the lawful apprehension 
of himself for any offence with which he is charged 
or of which he has been convicted, or escapes or 
attempts to escape from any custody in which he is 
lawfully detained for any such offence, shall be 
punished. .” 

For this section to apply, it 18 necessary 
that the applicant who was charged under 
it, must have been lawiully apprehended 
or lawfully detained in custody and this in 
its turn depends on whether or not Mr. 
Kaul had power toorder the applicant’s 
arrest. The learned Assistant Government 
Advocate relies ons. 64 of the Oode of 
Oriminal Prccecure which lays down that 
when an offence is committed in the 
presence: of a Magistrate within the local 
limits of his jurisdiction, he may himself 
arrest or order any person to arrest the 
offender, and may thereupon, subject to the 
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provisions contained in the Code as to 
bail commit the offender to custody. The 
learned Oounsel for the applicant argues 
‘that under this section it was the Sub- 
Divisional Magistrate and not Mr. Kaul 
who should have arrested or ordered the 
arrest of the applicant but in view of the 
Deputy Commissioner's order deputing 
Mr. Kaul tothe mela I cannot accept 
this contention. The material portion of 
that order which is dated February 23, is 
as follows: l 

“Mr, T. N. Kaul, I. O. S., Assistant Magistrate 
will be the Paikarma Mela Magistrate... 


8 
will dispose of all petty cases on the spot that 
may come up in connection with the Paikarma 


E D gk A A 

In the face of this order it cannot be 
said that the mela was not within the 
temporary jurisdiction of Mr, Kaul. It 
appears tome, however, that an offence 
under s. 224, Indian Penal Code, too, has 
not been made out against the applicant. 
In the first place, itis very doubtful if the 
applicant can be said to have been 
‘charged’ with any offence in the present 
case. The mere fact that the Sub Inspector 
of Police put his hand cn the applicant's 
shoulder or caught hold of his wrist without 
the least intimation to the applicant for 
what offence he was being arres‘ed can 
hardly amount to the applicant being 
“charged” with any offence In tha second 
place, the only offence which is said to 
_ have been committed by the applicant 
in ihu presence of Mr. Kaul is said to have 
been one under s. 353, Indian Penal Code 
but it has already been held that no 
offence under that section was committed 
byhim. In these circumstances Mr. Kaul 
cannot be saidto have had power to 
arrest the applicant or cause him to be 
arrested. He bimself says that he arrested 
him under s. 128, Criminal Procedure Vode, 
but that section has nothing te do with 
the general. power of arrest possessed by 
a Magistrate and only lays down the 
circumstances in which an assembly may 
legally be dispersed by force. No doubt 
it authorizes arrestin certain cases, namely 
whenthe assembly on being commanded 
does not disperse or conducts itself 
in such a manner as toshow determination 
-- not to disperse, but nothing of the kind 
occurred in the present case. 

For reasons given above, I am of opinion 
that no offenge wascommitted by the 
applicant either under s. 353, Indian 
Penal Oode, or s. 224, Indian Penal Code. 
I, therefore, set aside the applicant's 
convictions and sentences. The order ynder 
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s. 103, Oriminal Procedure Code, will be 


automatically set aside. 
B. Conviction set aside, 


CALCUTTA HIGH COURT 
Civil Suit No. 284 of 1937 


April 12, 1938 
LorT-WILLTAMS, J. 


PROFULLA CHANDRA SINHA AND 
OTHERS—PLAINTIFES 


versus 


BISSESW AR SINHA AND ofaERs-— 
DEFENDANTS 

Hindu Law—Alienation—Necessity—Onus of 
proof—Suit by minor members of family for dec- 
laration that mortgage made byadu!t members is 
void for want of legal necesstty—Vague allegations 
of fraud and collusion made in plaint but no 
particulars given—Onus to prove want of legal neces- 
sity held was on plaintiffs —Debts—-Pious obligation 
of sons to discharge debts of father. f f 

On the qusstion of legal necessity, prima facie, 
it is forthe lender either to prove it, or that he 
made reasonable enquiry as to the necessity and 
that the facts represente1 to him were such as, if 
proved, would have justified the loan, and where, 
there are minors, the fact that all the adult mem- 
bers consented to an alienation is not, by itself, 
proof of legal necessity. 

Where in n case, however, some minor members 
of a joint Hindu family institute a suit for declara- 
tion that the mortgage of the family property made 
by adult members was not made for any legal 
necessity or for any benefit of the estate and that 
as such itis void, inoperative and not binding on 
the plaintiff and only vague and general allegations 
of fraud, collusion and negligence on the part of 
the adult members and their transferees are made 
in the plaint without giving any particulars what- 
ever, the onus of proving lack of neeessity is on 
the minor plaintiffs. Bhagbut Pershad v. Girija 
Koer (1), relied on. : ae : 

The sons are under a pious obligation to dis- 
charge the debts incurred by their fathers and are, 
therefore, liable in respect ofmoney borrowed by 


, their father to pay off antecedent debt. Brijnarain 


v. Mangla Prasad (2), relied on. 
Messrs. H. Bose, D. 
J. C. Maitra, for the Plaintiffs. 

Messrs. 5. C. Roy and J. C. Sett, for the 


N. Sen and 


‘Defendants. 


Judgment.—This is a claim on behalf 
of Profulla Chandra Sinha and Madhu- 
sudan Singh, two minor members of a 
Mitakshara joint Hindu family for a decla- 
ration that a mortgage of the joint estate 
by the other members of the family, includ- 
ing the fathers of the plaintiffs is not bind- 
ing on them, and for other reliefs. The 
following pedigree will help to elucidate 
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the facts; l 
ABHOY OHARAN SINHA 
| 
. March Raj Ohandra l Haris Chandra 
sie er i, 1901) (d. November 18,—Sm, Maguni (d. July £}, 1879) =Sm. 
| 2nd wife : 1905) | {| Sulochona 


i | 
Ohundey Bisseswar. 
(d. November 
17, 1904). 





| 
Brojeswar 


The defendents, other than the mort- 
gagee, Surendra Nath Mitra, kave not filed 
any written statements, or contested the 
suit or appeared at the hearing. The estate 
consists of the family dwelling house in 
Calcutta and property at Puri. The follow- 
ing facts are to be gathered from the docu- 
ments and statements made therein by the 
Singh defendants. In 1910 Bisseswar, 
Brojeswar, Sidheswar, Radha Mohan and 
Probodh in their personal capacities and 
Bisseswar as head and Manager of the joint 
family, which included also Jogeswar and 
Khetra Mohan, who were then minors, 
mortgaged the family dwelling house in 
favour of one N. O. Ball to secure a loan of 
Rs. 2,000 borrowed in order to “liquidate 
certain joint family debts and to preserve 
certain joint family properties at Puri”. At 
this time, the plaintiffs were not born. In 
February 1915, the adult members of the 
family mortgaged the same property in 
favour of Sreemutty Charusila Dassi to 
secure a loan of Rs. 2,500 borrowed in order 
to pay off a balance of Rs. 1,086 then 
owing to Dull who was pressing for pay- 
ment, and to meet certain joint family 
expenses.” In June 1915, they mortgaged 
the same property in favour of P. O. 
Mitter to secure a loan of Rs.3,000 
borrowed in order to pay offthe last men- 
tioned loan, which they were unable other- 


wise to pay. In 1918, Bisseswar, Brojeswer," 


Sidheswar, Jogeswar, Radha Mohan, Khetra 
Mohan and Probodh mortgaged the same 
property in favour of N. O. Kundu to secure 
a loan of Rs. 3,500 borrowed in order to pay 
off Mitter’s loan, who was pressing for pay- 
ment. In 1919, Brojeswer died. In 1921, 
Sidheswar, Jogeswar, ‘Radha Mohan, Khetra 
Mohan and Probodh gave a power-of- 
attorney to Bisseswar to act for them in the 
management of all the family property, 
including power to sell or mortgage it. 

In 1924, Bisseswar, Sidheswar, J ogeswar, 
Radha Mohan, Khetra Mohan and Pro 


| 
a KN Khetter Mohan. 


| 
Probodh=-Sm. Mayabati 
Prafulla. 





Jogeswar=Sm. Sailabala 


Madhusudan. 


bodh, in their personal capacities, and 
Bisseswar, as the karta or managing 
member of the joint family consisting of 
the above adult members and Profulla, the 
minor son of Probodh, morigaged the 
family dwelling house in favour of K. O. 
Shah, R. L. Shah and Sreemutty Priya- 
bala Dassi to secure aloan of Rs. 10,000 
borrowed in order to re-pay the sum of 
Rs. 5,345 then owing in respect of Mitter's 
mortgage and to pay off “joint family debts 
and necessary expenses’ including a sum 
of Rs. 5,500 being the balance of Rs. 8,000 
spent in 1923 upon the repairs of the 
family dwelling house, which had fallen 
into a “very bad state of repairs” and of 
which thorough repair had “‘become abso- 
lutely necessary for the preservation of the 
said property”. In October 1926, Bisseswar, 
Sidhewar, Jogeswar, Radha Mohan and 
Khetra Mohan mortgaged their 2-3rde share 
in the family dwelling house, free from 
encumbrances ‘save and except the Shah 
mortgage in favour of P. | 
Mazumdar to secure a loan of Rs. 1,000. In 
November 1926, Sidheswar and Bisseswar 
executed a promissory note in favour of 
J. N. Das for Rs. 3,200 being an amount 
due for jewellery and ornaments supplied to 
Sidheswar: subsequently Das instituted a 
suit and a decree was passed for Rs, 3,278, 
Later there was an attachment, and the 
matter was settled upon terms inter alia, that 
Sidheswar and Bisseswar charged their 
9/9ths share in the family dwelling house 
in favour of Das tosecure the debt, and a 
Receiver was appointed. Jn December 1926, 
Bisseswar for self and as authorized agent 
for Sidheswar, Jogeswer, Probodh, Radha 
Mohan and Khetra Mohan mortgaged the 
family propepty at Purl in favour of the 
defendent 8 N. Mitter, to secure a loan of 
Rs. 4,000 borrowed in order to satisfy the 
debt due to Das ‘and other petty debts”. 
In 1928, Bisseswar for self and as attorney 
of Sidheswar, Jogeswar, Radha Mohan, 


1939 


Kietra Mohan and Probodh executed a 
promissory note in favour of S. N. Mitter 
for Rs. 5,000. On September 4, 1929, 
Bisseswar for self and as authorized agent 
of Sidheswar, Jogeswar, Probodh, Radha 
Moban and Khetra Mohan, members of a 
joint Hindu Mitakshara family, mortgaged 
the whole family estate, both at Calcutta 
and at Puri, in favour of S. N. Mitter to 
Secure a loan of Rs. 28,995 borrowed in 
order to liquidate the following debts and 
for household expenses: 
Rs. 4,972 0 0 owing to S. N. Mitter in res- 
pect of the loan of Rs. 4,000. 
ji 5,527 8 0 owing to 8. N, Mitter in respect 
of the loan of Rs. 5,000. 
$ 500 0 0 still owing to Mazumdar in res- 
pect.ofthe loan of Rs. 1,000. 
» 14,878 11 9 still owing to Shah in respect 
of the loan of Rs. 10,000. 
5 2,630 14 2 still owing to Das in respect 
of his decree arising out of 
the loan of Rs 3,200, 


ma 485 14 1 for household expenses. 


Rs. 28,995 0 0 


Part of the loan of Rs. 4,000 was used to 
pay off part of the debt due to Das, and 
part of the loan of Rs. 5,000 was used to 
pay off part of the debt due to Mazumdar. 
In 1934, S. N. Mitter instituted a suit on 
this mortgage against Bigseawar, Sidhes- 
war, Jogeswar, Radha Mohan, Khetra 
Mohan, Probodh, Profulla, minor son of 
Probodh and Madhusudan, minor son of 
Jogeswar. Probodh and Jogeswar were 
appointed giardian ad litem respectively 
of Profulla and Madhusudhan. Probodh 
died on July 10, 1935, and the cause 
title and pleadings were amended accord- 
ingly, and Bisseswar was appointed guardian 
ad litem of Profulla. In 1936 a decree for 
Rs. 45,000 in full settlement of the claimed 
costs was passed by consent of all parties 
and a Receiver was appointed. In pursu- 
ance of this decree, all the property was 
sold by the Receiver and bought by the 
defendant,S:N. Mitter, the Calcutta property 
for Rs. 24,000 and the Puri property for, 
Rs. 6,600. 





The plaintiffs allege thatat all material 
times Probodh was a lunatic. That the mort- 
gage of 1929 was not made for any legal 
necessity or for any benefit of the estate and 
that as such, it is void, inoperative and 
not binding on the plaintiffs. Further they 
` allege that grossly inadequate prices were 
realized forethe properties, which were 
worth not less than Rs. 35,000 and Rs. 15,000, 
respectively. That the decree .and sales 
were fraudulent and collusive, and 
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the plaintiffs were not properly represented 
in the proceedings, nor were their interests 
safeguarded. That the defendants acted 
fraudulently and in concert and collusion 
with each other, and that Bisseswar and 
Jogeswar were guilty of culpable negligence 
towards the plaintiffs. No particulars have 
been given of these allegations of fraud 
and negligence. The following issues were 
raised and settled: 

1. Isthis suit maintainable having regard to, 

(a) Vague and general allegations of fraud, col- 
lusion and negligence without any particulars 
whatever in the plaint. 

(b) The plaint not disclosing any cause of action 

(e) No leave having been obtained under O. II, r. 4 
to join the several causes of action. 

2 (a) Were the preliminary decree, or the final 
decree or the sales fraudulent or collusive as alleged 
in paras. 19 (a)and 11 of the plaint ? 

(b) Were the defendants Bisseswar Singh or 
Jogeswar Singh guilty of negligence as alleged in 
para. 11 of the plaint ? 

(e) Were the plaintiffs not properly represented or 
their interest not safeguarded or protected as alleged 
in para. 19 (a) of the plaint ? 

3. Are thepreliminary decree, the final decree and 
the sales and the proceedings in the mortgage suit 
valid and binding on the plaintiffs ? 

4. Was the mortgage not made for any legal 
necessity on benefit of the estate as alleged in para. 10 
of the plaint ? 

5 (a) Was Bisseswar Singh, the karta or senior 
member of the joint family ? 

b) Was he the authorized agent of his eo-mort- 
gagora ? 

6. Was Probodh Chandra Singh, deceased, a 
lunatic as mentioned in pars. 2of the plaint ? 

7. Is the mortgage valid and binding on the 
plaintiffs ? 

Oo the quiestion of legal necessity, 
prima facie it is for the lender either to 
prove ii, or that he made reasonable 
enquiry as to the necessity and that the 
facts represented to him were such as, if 
proved, would have justified the loan, and 
where there are minors, the fact that all 
the adult members consented to an 
alienation is not, by itself, proof of legal 
necessity. In view however of the frame 
of the present suit and the pleadings, 
the onus of proving lack of necessity is 
on the plaintifis and no such evidence has 
been given: Bhagbut Pershad v. Girija 
Koer (1). Apart from the recitals in the 
deeds, there is no evidence of legal necessity 
with regard to any of the loans except the 
last, except that there is some oral evidence 
regarding expenditure on house repairs,’ 
which is relevant not only with regard to 
the last loan but to those previous loans 
alleged to have been incurred partly for 
house repairs. The loans obtained in 1926 
from Mazumdar and Das were clearly not 


(L) 15 1A99; 15 O 717; 5 Sar. 186; 12 Ind. Jy 
289,(P;C). 
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far any legal necessity of the family nor 
for the benefit of the estate. The question 
of onus, however, is academic, because in 
my opinion the oral evidence on behalf 
of the defendant S. N. Mitter is sufficient 
to establish that he made reasonable 
enquiries as to the legal necessity for the 
loan in 1929, and the facts represented to 
him were sufficient tojustify the loan. This 
is sufficient to dispose of the case in favour 
of the,defendant 8S. N. Mitter. 

Apart from these considerations, the 
minors are under a pious obligation to 
discharge the debts incurred by their 
fathers, Jogeswar and Probodh—and both 
of the latter were undoubtedly liable in 
respect of the money lent in 1929, which, 
with the exception of Rs. 500 owing to 
Mazumdar, with which Probcdh was not 
concerned, and Rs. 2,6380-14-2 owing to 
Das, with which Sidheswar and Jogeswar 
alone were concerned, was borrowed in 
order to pay off antecedent debts: Brijnarain 
v. Mangla Prasad (2). The evidence con- 
. cerning Probodh’'s lunacy is very conflicting, 
and that given on behalf of the plaintiffs 
is unconvincing. The onus is upon them, 
‘and I am not satisfied that they have dis 
charged it. Hislnnacy hasnot been proven. 
I was particularly impressed by the evidence 
of the- Pleader Promcde Kumar Banerjee. 
He struck me, as a thoroughly trathful, 
impartial, careful and reliable witness. I 
accept his evidence, without hesitation or 
qualification. None of the adult membera 
of the family have come forward to give 
evidence, and the case for the minor plain- 
tiffs has obviously been advanced in order 
to try and save some small part of the 
family property from total loss. If there be 
any collusion in this case, itexists more 
probably between ;the plaintiffs and the 
Singh defendants, than between the latter 
and the defendant Mitter. The rest of 
the issues I find in favour of the defen- 
dant S. N, Mitter and there must be 
judgmentin his favour with costs. 

S. Judgment for defendant. 

(2) 51 I A 129; 77 Ind. Cas 689; A IR 1924 PO 
50: 46 A 95: 21 A LJ 93446 ML 323: 5PLT 
1; 28 C WN 933; (1924) MW N68; 19L W 79: 2 
Pat. L R41; 100 &A LR 82; 33M LT 457; 26 
Bom. L R 500; 110 L J 107;10 W N 48 (PO). 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 381 of 1934 
August 4, 1938 
WADSWORTH, J. 
RAMANATHA GURUKKAL— APPELLANT 
VETSUS : 
V. V. R. ARUNAOHALAM OHETTIAR anp 
ANOTAER— RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927), s. 43—-Jurisdiction of Civil Courts to scrutinize 
order of dismissal validly communicated — Orders 
under s. 48, whether final — Jurisdiction of Civil 
Court to question propriety of ‘such order—Interpre- 
tation of Statutes—Ousting of jurisdiction of Civil 
Courts — General scheme of Act must be consider- 
ed. 

An order of dismissal validly communicated is one 
which the Civil Courts cannot scrutinize, and a mere 
allegation that it is an order which from its arbitrary 
nature deserves scrutiny would not be sufficient to 
confer jurisdiction on Oivil Courts. | 

Section 73 of the Madras Hindu Religious Endow- 
ments Act is a clear indication that the provisions 
of s. 43 setting up a special machinery of appeal and 
conferring finality on the decisions in appeals by dis- 
missed office-holders, was intended to oust the juris- 
diction of Civil Courts to question the propriety of 
an order of dismissal passed under that section and 
communicated to the person dismissed. Singam 
Iyengar v. Kasturi Ranga Iyengar (2), referred 
to. 

A statute may attach finality to particular orders 
in the sense of precluding a further appeal to the 
statutory authorities; whether it was intended to go 
further and oust the jurisdiction of the Civil Courts 
as well, will depend not upon words-of thst kind but 
upon the general scheme of the particular legislation. 
The ordinary rule is that where a person's liberty or 
property is interfered with, under colour of statutory 
powers, he has a cause of action which the Civil Uourts 
are bound to entertain unless a bar to such enter- 
tainment has been enacted. expressly or at least by 
necessary implication. Pandia Naicker v. Secretary 
of State (1), followed. 

S. O. A. against the decree of the Sub- 
Judge, Trichinopoly, dated December 18, 


1933. 
Mr. T. V. Muthukrishna Iyer, for the 
Appellant. 

Mr. M. Subbaroya Iyer, forgthe Respond- 
ents, 

Judgment.—This appeal raises the ques- 
tion of the precise force of the words, “the 
‘decision of the Board shall be final’ at the 
end of s. 43, cl. 3, Madras Hindu Reli- 
gious Endowments Act (Act II of 1927). 
The appellant was the hereditary archaka 
in anon-excepted temple, the control of 
which is regulated by the Religious Endow- 
menis Act. It is found as a fact by the 
lower Appellate Sourt that he was dis- 
missed from the office by the trustee, 
defendant No.1, and that the order of dis- 
missal was communicated to him. Instead 
of preferring an appeal to the Committee or 
tothe Board, he filed a suit praying fora 


‘declaration of his right to the office and 
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Court takes of the evidence adduced before it and 
of the inferences reasonably to be drawn from that 
evidence, [p. 515, col. 1.) 

Whether a witness is stigmatized as an approver 
or as an accomplice, he is as regards the matter of 
corroboration on one and the same footing. An ac- 
complice witness including an approver ought to be 
corroborated and atany rate itis unsafe in 
ordinary cases to treat the evidence of one accomplice 
as corroborating that ofanother. Nirmal Jiban 
Ghose v. Emperor (2) and Aung Hla v. Emperor (3), 
considered. 

The excuse of torture by the Police in compelling 
an accused to make confession is used so often with- 
out any justification, time and again, that it has be- 
come very difficult for any Court to pay serious atten- 
tion to it and indeed no Court should pay any atten- 
tion to it unless it is supported by evidence, An ac- 
cused cannot therefore get rid of atatement made by 
him by merely retracting it. 

If a confession is made and is not withdrawn, that 
may furnish the strongest possible evidence of guilt 
of an accused, because unless there is something to 
raise a different inference, what a man says about his 
own actions and bis own intentions, must be even 
more potent evidence against him than what others 
may eay as to that man’s intention. Therefore, 
normally a confession of guilt is the most conclusive 
evidence which one can have. But if that confession 
is “retracted”, then it is certainly desirable, if not 
absolutely necessary, that there should be somecor- 
roboration of what the accused has said about himself 
eyen in respect of his own actions. [p. 515, col. L] 


Cr. As. from a judgment of the Special 
Tribunal. 

Messrs. Dinesh Chandra Roy, Profulla 
K. Roy, Nirmal Chuckerbutty, Jitendra 
Mohan Banerjea, Ajay K. Basu and Amiya 
Charan Mukherji (in No. 380), Mr. S. C. 
Talugdar (in No. 381), Messrs. S.C. Taluq- 
dar end Prafulla Kumar Roy (in Ne. 384), 
Messrs. Kali Kinkar Chuckerbutiy and 
Nirmal Chuckerbuity (in No. 394) 
Messrs. Dinesh Chandra Roy and Amaresh 
Ch. Roy (in No. 395), for the Appellants. 

Mr. D. N. Bhattacharya (Deputy Legal 
Remembrancer), Messrs. Phanindra M. 
Sanyal, Rahim and Birendra Ch, Nag, for 
the Orown. 

Judgment.—These appeals are from the 
judgment of a Special Tribunal constituted 
under Government Order No. 13011-P, 
dated October 31, 1935, which was made 
under the powgrs conferred by sub-ss. 1 
and 2 of s 4, Bengal Criminal Law Amend- 
ment Act, 1925. The Tribunal was consti- 
tuted with the following Commissioners: 
Mr. H. G. 8. Bivar, I. O. 8, District and 
Sessions Judge, Mr. K. O Das Gupta, I. O. S. 
District and Sessions Judge, and Rai N.O. 
Bose, Bahadur, Deputy Magistrate and 
Deputy Ccllector, Bankura. The Tribunal 
was set up fôr the trial of 31 perscns whose 
names are set forth in the order itself and 
who were accused of offences specified in 
Sch lofthe Act we have mentioned. Mr. 
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Bivar was appointed to bethe President of 
the Commissioners. The trial began on 
November 16, 1935, on a complaint which 
was filed before the Tribunal by the Deputy 
Superintendent of Police Rai Saheb Kanti 
Ohandrı Mookerjea. The esmplaint was 
marked as Ex 1203 in the proceedings, 
The other necessary legal requisites for the 
trial of the accused were supplied by: (1) 
Government Order authorizing Rat Saheb 
Kanti Obandra Mockerjea to file a petition 
of complaint—Ex. 1204; (2) Government 
Order authorizing a trial under the Explos 
sives Act—Fx. 1207, and (3) District Magis- 
trate’s order authorizing a trial under the 
Arms Act--Ex. 1208. Of the 31 accused 
named in the Government Order, 30 were 
produced before the Tribunal on the opening 
date. Accused No 3), Sitanath De, was not 
present as at that time he was absconding. 
He was, however, arrested in the District 
of Tripura on May 3, 1935, while the trial 
was going on and on the basis of Govern- 
ment Order, which is Ex. 1209 of the pro- 
ceedings, Sitanath was put on his trial 
before the Tribunal jointly wich the other 
accused persons on May 12, 1936. The 
fact that Sitanath was not presenton May &, 
but was subsequently put into the dock 
with the rest of the ace nsed persons 
did not necessitate a de novo trial because 
Sitanath was given certified copies cf the 
evidence which had already been given 
and sounder s. 7 A, Bengal Criminal Law 
Amendment Act, if was not necessary to 
commence the proceedings over again and 
the trial proceeded as if Sitanath had been 
present from the very beginning. Certain 
witnesses were, however, recalled and fur- 
ther examined-in chief and cross examined. 


It should be stated that before the com> 
mencement of the trial (as the Commis- 
sioners state) upon the application of the 
Public Prosecutor, the Oourt tendered 
pardon to twoof the accused persons, viz. 
Santosh Kumar Sen and Bejoy Kristo Pal 
Chowdhury upon condition of their making 
a full disclosure of all the facts within 
their knowledge That was done under the 
provisions of s. 337, Criminal Procedure 
Oode. And after the Public Prosecutor had 
made his opening address to the Court, these 
two persons were put into the witness-box 
and they appear on the record as witnesses 
Nos. 1 and 2 called on behalf of the prosecue 
tion. After the examination, and cross exa» 
mination of these two approvers as they had 
then become, certain other witnesses were 
examined on behalf of the prosecution and 
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charges were afterwards framed against all 
the remaining 29 accused persons, These 
charges were framed on October 3, 1936. 
The trial then proceeded and a large num- 
ber of witnesses were called (502 in fact) 
and their evidence was finished by Decem- 
ber 4, 1936. The next stage was, that 
on December 5, 1936, on December 7, 
1936, December 8, 1936, and December 
9,1936, the statements of the accused 
were recorded. It is a significant but not an 
unusual feature in this case that noae of 
the accused attempted tocall any evidence 
on their own behalf. Arguments on behalf 
of the progecution began on December 9, 
1936, and went on until February 3, 1937, 
and two days later, that is, on February $, 
1937, the arguments for the defence began 
aod they went on for 4 whole month and 
‘finished ultimately on March 6, 1937. The 
judgment in this case, that is the judgment 
with which we are now concerned, was 
delivered on April 27, 1937. It is note- 
wortby that all the findings of the learned 
Commissioners were unanimous. We are 
now in the prsition of having to consider 
the evidence given in the case and the argu- 
menis put forward on behalf of the accused 
persons in order to determine whether the 
findings arrived at by the learned Gommis» 
sioners and the verdict and sentences which 
they thought fit to give are c.1rrect. 

It must be obvious to every one thatin a 
matier of this kind the apreal turns, largely 
if not altogether, upon plain questions of 
fact. Therefore, the Appeal Cours from the 
outset is at a great disadvantage as com- 
pared with the learned Commissioners who 
saw tLe witnesses in the witnesses bx, were 
in a position to observe their demeanour 
and to form an opinion as to their reliabi- 
lity and veracity from the manner in which 
they gave evidence and the way in which 
they answered and reacted to the questions 
put to them in crosseexamination. We are 
in the pcsition of having to give a decision 
on a perusal of the evidence recorded in 
cold print with however the assistance of 
the very able, cogent and complete argu- 
ments put forward by Mr. Dinesh Chandra 
Roy and the other learned Advocates 
appearing on behalf of the appellants in this 
appeal. We have stated that this is largely, 
if not entirely, a matter which depends 
upon the view one takes on the questions 
of fact, but certain considerations of a legal 
character were raised before the Tribunal 
and they have been canvassed again before 
us. Before dealing with those arguments, 
we must first of all refer to the charges 
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which were made against these accused 
persons. A primary and principal charge 
was made against all the 29 accused persons 
who stood on-their trial before the learned 
Commissioners and they were charged (it 
is perhaps convenient to use the exact words 
of the charge) thus: 

“That you between 1929 and October 31, 1935, 
at Titagarh, Police Station Titagarh, District 24- 
Parganas, and other places mentioned ‘in Sch. A 
and other places unknown, along with Santosh 
Kumar Sen (P. W. No 1) and other persons mentioned 
in Ssh. B, and others unknown, were parties toa 
criminal conspiracy to wage war against His Majesty 
the King-Emperor or to deprive His Majesty of the 
sovereignty of British India or of any part thereof or 
to overawe by meane of criminal force or show of 
criminal force the Government of India or the Local 
Government, and thereby committed an offence 
punishable under s. 121-A, Indian Penal Code," 


To the charge were appended two Schs. 
A and B. Schedule A contains a list of the 
provinces and districts and the places in 
which the accused persons were said to have 
taken part inthe conspiracy charged against 
them. Four provinces were referred to, 
namely, Bengal, Bihar, Assam and U.P. 
and in the Province of Bengal fifteen dis- 
tricis were referred to specifically and these 
districts were sub-divided into various 
places. Actually, as it appeared from the 
evidence in course of the trial, we are con- 
carne! mainly with certain placas in the 
District of 24-Parganas. Schedule B, contains 
a list of names of alleged co-conspirators and 
that list contains no less than 335 names. 
It is to be seen therefore that the con- 
spiracy charged was said to be of a very 
wide-spread character. Against the accused 
Shyam Benode Pal Chowdhury, who is 
described also as Suresh alias Pranad 
Kumar Roy alias Romesh Mazumdar alias 
Satis Bose alias Pronob of India, there was 
a further charge that he on January 29, 
1935, at Goalpara, P. S. Titagarh, had in 
his possession and under his control arms 
and ammunitions, to wit, the’ pistol and 
cartridges without having a license and 
thereby he committed an offence punishable 
under s. 19 (f) read with s. 19-A, Arms 
Act (XI of 1875). There was a third charge 
and that was made against three of the 
accused persons, namely, Purnananda Das 
Gupta, otherwise known as Buroda, Shyam 
Benode Pal Choudhury with the altases we 
have mentioned dnd Miss Paral Mukherjee 
also known as Nihar alias Santi alias Arati 
alias Sovarani Bose alias Rand alias Khuki 
alias Suroma Debi. This accused was a 
young girl who seems to have been carried 
away by the idea of adopting revolutionary 
metheds for liberation of her country with 
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for an injunction restraining the trustee 
from interfering with the performance of 
his duties. Various contentions have been 
raised for the appellant by Mr. Muthu- 
krishna Iyer, some of which seem to me 
to have little force. It is contended that 
assuming that there is a statutory exclusion 
of the jurisdicticn of Civil Courts, this 
exclusion can cnly relate toorders of dis 
missa! which are not arbitrary and that 
once ibere is an avrerment that a temple 
servant has been dismissed in an arbitrary 
manner, tte suit must be treated as one 
relating to an act wbich is not a legal order 
of dismissal at al] and that Civil Courts 
can exercise a jurisdiction which otherwise 
they would not possess. It seems to me 
that this contention is unscund and that if 
an order of dismissal validly communicated 
is One which the Civil Courts cannot serati- 
nize, a mere allegation that itis an order 
which from its arbitrary nature deserves 
scrutiny would not be sufficient to confer 
jurisdiction. 

It is also contended that s 43 applies 
only to punishments for causes enumerated 
in cl. (1) of that sectior, namely breach of 
trust, incapacity, disobedience, negli: ct of 
duty, misconduct or cther sufficient cause 
and that the present order of dismissal does 
not fall within those categories. But actu- 
ally in the present case, the reason put 
forward by the trustee for dismissing tke 
plaintiff was that he suffered frem a physi- 
cal disability which made him unfit to hold 
office. Whether or not there in fact were 
other matters which led to the plaintiff's 
dismissal, the ground of dismissal stated is, 
tomy mind, one which, if true, might be 
treated as indicating an incapaci'y to hold 
office sufficient to clothe the trustee with 
the power to pass an order of dismissal 
under s. 43 of the Act. 


The substantial ground upon which this 
appeal is based relates to the machinery of 
appeal set up hy s, 43 and the interpreta- 
tion of the words “final” in sub-cl. (3) of 
s. 43. Sub-cl. (2) provides for an appeal to 
the Committee against an order of the 
trustee under sub-cl. (1) and sub-cl. (3) 
provides that: 

“A hereditary office-holder or servant of a temple 
may prefer an appeal to the. Board against the 


order of a committee on an appeal under sub-s. (2) 
and the decision of the Board shall be final.” 

It is argued that the machinéry of appeal 
set up in the section is not intended to 
oust the jurisdiction of the Civil Courts and 
that the word “final” means only final so 


- far as the process of appeal, to what I “may 
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call the executive authority, is concerned. 
The argument is that the right of a here- 
ditary archaka to his office is a common 
law right and that the jurisdiction of Oivil 
Courts to protect that right cannut be 
taken away except by express words or by 
words of which the necsssary implication 
is that the jnrisdiction of the Court has 
been remored. The case law on this sub- 
ject has been summarized by Varada- 
chariar, J. in Pandia Naicker v. Secretary 
of State (1;. The princip'es underlving 
the cases have been stated in terms which 
I would respectfully adopt. The learned 
Judge points out that a statute may attach 
finality to parlicular orders in the sense of 
precluding a further appeal to the statu- 
tory authorities; whether it was intended 
to go further and oust the jurisdiction of 
the Civil Courts as well, will depend not 
upen words of that kind but upon the 
general scheme of the particular legisla- 
tion. He goes on to point out tbat the 
ordinary rule is tbat where a person's 
liberty or property is interfered with under 
colour of statutory powers, he has a cause 
of action which the Civil Courts are bound 
to entertain ualess a bar to such entertain- 
ment has been enacted expressly or at least 
by necessary implication. 

Applying these principles to the present 
case, what we have is a claim to be restored 
to a ccmmon law cffice from which the 
plaintiff has been removed in the exercise 
of powers created by a particular statute, 
which statute prescribes two separate 
appeals to authorities specially constituted 
for the purpese and superior to the original 
disciplinary authority; prima facie it would 
appear that there is a statutory limitation 
to a ecmmon law right, which right has 
been restricted iu its working by the pro- 
cedure specially laid down for remedying 
any wrongs which may have been done to 
the holder of a common law right. It has 
been further contended cn behalf of the 
respondent that nog only is there a clear 
provision for a machinery for remedying 
the wrong of which the plaintif complains 
but that there is also an express provision 
in the Act indicating the intention of the 
Legislature that Civil Courts should not 
deal with wrongs ef the kind now under 
consideration. Reference is made to the 
last clause of s. 73. Section 73 has obviously 
been drafted to take the place, so far as 
temples under the control of the Religious 
Endowments Board are concerned, of s. 92, 


(1) 69 M LJ 695; 162 Ind. Oas. 419; AIR 1936 Mad 
269: 42 L W 931; 8R M 991. 
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Oivil Procedure Code. There is, however, a 
significant change in the wording of the 
final clause which restricts the jurisdiction 
of Civil Courts in suits of this nature in 
comparison with the correspondiug provision 
of s. 92, Civil Procedure Code. Sub-cl. (2) 
of s. 92 clearly prohibits the filing of suits 
other than those instituted in the manner 
laid down in sub-e, (1) only in so far as such 
suits claim reliefs specified in subs. (1). 
Sub-cl. (3) of s. 73, Religious Endowments 
Act, however, does notrestrict the prohibi- 
tion of suits in Civil Courts to suit claiming 
those reliefs specified in sub-s. (1) of that 
section but it lays down in much more 
general language “no suit in respect of such 
administration or management shall be in- 
stituted except as provided by this Act.” 
The words “such administration or manage- 
ment” have been interpreted by a Bench 
of this Court as referring back to the pre- 
vious clause and meaning any suit in res- 
pect of tke administration or management 
of a religions endowment Singam Iyengar 
v. Kasturi Ranga Iyengar (2) at p, 934*. 
Undoubtedly a simple suit by a heredi- 
tary archaka to establish his right to suc- 
ceed to the office would not be a suit in 
respeci of the administration or manage- 
ment of a religious end2wment. What has 
happened ig that the archaka has been 
dismissed by the trustee in the exercise of 
his powers of administration and manage- 
ment conferred upon him under the Azt. I 
am unable to hold that a suit which isin 
effect a suit to set aside a dismissal by a 
trustee in the exercise of these powers is 
nota suitin: respect of the administration 
or Management of the religious endowment. 
Iam therefore of opinion that s. 73 of the 
Actis a clear indication that the provisions 
of s. 43 setting up a special machinery of 
appeal and conferring finality on the deci- 
sions in appeals by dismissed office-holders 
was intended to oust the jurisdiction of 
Qivil Courts to question the propriety of an 
order of dismissal passed under that sec- 
tion and communicated to the person dis- 
missed. A speci:l remedy is created by the 
statute for any wrong which may have 
been caused in the exercise of disciplinary 
powers conferred by the statute and it is 
to my mind clearly nob in accordance with 
the-scheme of the Actto prosecute a pre. 
existing remedy provided by the Oivil 
Courts and to ignore the statutory remedy 


(2)(1937) 2 M L J 931; 177 Ind. Cas. 561; AIR 
Mad. 250; (1938) M W N 58; 47 L W94;11R 
54. 
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laid down in the Act. In the result, there- 
fore, the appeal is dismissed with costs. 


Leave to appeal is granted. 
No6. Appeal dismissed. 
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Criminal Procedure Code (Act V of 1898), s. 403 
Scope of —Conspiracy—Accused once tried on charge 
of conspiracy, whether can be tried again for fresh 
entry into conspiracy connected with previous con- 
sptracy—Test to decide whether subsequent trial 
falls under part. 2, s. 403 (1)—Language or principles 
of 3. 403 cannot be extended in favour of accused— 
Penal Code (Act XLV of 1860), s. 121-A—Question 
whether evidence to establish charge under 3.121-A 
is sufficient, is one of fact—Criminal trial— Evidence 
~—Accomplice and approver — Corroboration— Evidence 
of one accomplice, whether can be treated as corroborat- 
ing that of anather — Confession — Retracted con- 
fession— Confession made under torture of Police— 
Fact of torture must be supported by evidence—Ac- 
cusedcannot get ridof confession by retracting it~ 
Evidentiiry value of confession not withdrawn—Con- 
fession retracted — There should be corrobora- 


tion. 

What s. 403, Criminal Procedure Code, lays down 
if it is aconspiracy matter to be considered —is that 
aman cannot be tried again for that particular entry 
into the conspiracy for which he has already been 
tried. Section 403 does not say, that for any fresh 
entry into the conspiracy he cannot be tried. When 
a person, who is tried and convicted or acquitted on 
a charge of conspiracy, subsequently enters into 
a conspiracy connected with the previous one, by a 
fresh agreement, such agreement amounts to fresh 
participation in conspiracy and s, 403 is, therefore, no 
bar to the trial of such person with regard to such fresh 
entry. 

The true test of deciding whether a subsequent 
trial comes under Part 2 ofs. 403, sub-s. (1), Criminal 
Procedure Code, is to see whether the acquittal or 
conviction from the first charge necessarily involves 
an acquittal or conviction on the second charge. |p. 
511, col. 2.] 

The principles underlying tke English Oommon 
Law pleas of autrefois convict and autrefots acquit 
have been embodied so far as India is concerned with- 
in the limits, however narrow they may be of the 
language of s. 403, Oriminal Procedure Code, itself, 
The language of the section should not be stretched 
nor should the principles be extended in any way so 
a8 to give benefit to the accused, of the spirit under-. 
lying the provisions of the section, for, it would be 
bewildering and, indeed, might result in great in- 
justice to the community at large. , 

The question whether the evidence is sufficient to 
establish a charge of conspiracy laid under s. 121-A, 
Penal Code, is a question of fact, because the solution 
of the question depends upon the view which the trial] 
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the result that she served either as an 
inspiration or a comfort, or again more 
probably in a sense, as a cloak fur the 
operaticns carried on by some of the other 
accused. The charges against these persons 
were (we use the exact words of the 
charge) : 

“That you on or about 20th day of January 1935, 
at Goalpara, Police Station Titagarh, knowingly had 
in your possession and under your control explosives, 
to wit, Sulphuric Acid (Ex. OXXX, Nitric Acid 
(Ex. CXXX), Toluene (Ex. OXX), Meta Nitraniline 
(Ex, OXVIII to Ex. CXVIII/3), Absolute Alcohol 
(Exs. OXIV to OXIV/2), Mercury (Ex. OXIX) Alu- 
minium Chloride, Potaesium Chlorate and Barium 
Nitrate (Exs. OXXIII to OXXIII/2), Sulphur Preci- 
pitatum (Ex. OXXI), Potassium Nitrate (Exs. OX to 
OX/3 and Ex. CXII) Charcoal (Ex. CXXII/2), and 
other materials for making explosive substances 
under such circumstances as to give rise to a reason- 
able suspicion that you did not have these or any 
of these in your possession for a lawful object and 
under circumstances indicating that you intended 
that such explosive substances or any of them shoul 
be used for the commission of any offence and there- 
by committed an offence punishable under s. 5 read 
with ss. 5-A and 5-B, Explosive Substances Act 
(Act VI of 1908).” 

The result of the trial was that 17 of the 
29 accused persons were convicted and 
sentenced, as to two of them to terms of 
transportation and as to others to terms of 
varying periods of rigorous imprisonment 
with the exception of one Sudhansu Bimal 
Dutta who, on account of his age, was sen- 
tenced to three years’ detention in a 
Borstal institution. All the persons, who 
were convicted, were convicted on the main 
charge and in addition, Purnananda Das 
Gupta was convicted under the Explosive 
Substances Act and Shyam Benode Pal 
Chaudhury under the Explosive Substances 
Act and also under the Arms Act.’ No 
Separate sentence was passed upon them in 
respect of the secondary convictions if we 
may so describe them. The position at the 
end of the trial, therefore, was that there 
were 17 persons convicted. All of them 
have asa matter of course in a case of this 
kind appealed to this Court both against 
their convictions and sentences passed 
upon them. Befdére the appeal came on for 
hearing, however, one of the appellants, 
Harendra N ath Munshi, died apparently as 
a result of his own ill-treatment of himself 
by going on hunger strike. Further at an 
early stage of the hearing of the appeals 
before us Mr. Dinesh Chandra Roy announc- 
ed that he did not propose to press the 
appeal of the young lad Sudhansu Bimal 
Dutta having regard to the fact that the 
only sentence passed upon him was one 
of detention in a Borstal institution. There 
remain therefore for our consideratior the 
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eases of the other 15 convicted persons. 
The majority of them have been ably repre- 
sented by Mr. Dinesh Chandra Roy. Of the 
others, Deba Prosad Banerjee was repre. 
sented by Mr. Talukdar, Jagadish Chakra- 
butty by Mr. P. K. Roy, Bibhuti Bhusan 
Bhattacharjee by Mr. K. K. Chakraverty 
and Miss Parul Mukherjee by Mr. Jitendra 
Mohan Banerjee. If it is any consolation 
or comfort to the appellants to know this, 
we desire to say that everything that could 
possibly be urged on behalf of these appel- 
lants Las been put forward by Mr. Dinesh 
Chandra Roy and the other leading Advo- 
cates appearing for the accused in these 
appeals. 

We prcceed now to deal with such points 
of law as were raised and fully discussed 
before us. The firat of them might con- 
ceivably have some weight in it. There 
were two significant aspects touching the 
point which was raised, namely (1) that it 
was raised chiefly on behalf of certain of 
‘tLe accused persons who escaped from jail 
or from custody while they were under trial 
in the substantial conspiracy case which 
is generally referred to as the -Inter-Proe 
vincial Conspiracy Case, the judgment in 
the appeal which has been printed in the 
record of the present proceedings, and (2) 
that as regards one of the accusad persons 
on whose behalf this particular point of 
law was taken, it had no substance in it 
because of the difference in the jurisdiction 
of the Courts before whom he had 
appeared. The point of law to which we 
are referring is the contention which was 
originally set up as regards six of the 
accused at the trial—that the present 
charge of conspiracy under s.121-A, Indian 
Penal Code, was barred by reason of tbe 
provisions of s. 403, Oriminal Procedure 
Gode. The accused on whose behalf this 
point was taken were Purnananda, Nirane 
jan, Sitanath, Ajit Majumdar, Jiban Dhupi 
Purananda, 
Niranjan and Sitanath were not only tried 
in the Inter-Provincial Conspiracy Case 
but they were covicted under s. 121-A, 
Indian Penal Code, and sentenced. Ajit 
was tried and convicted by a Special 
Magistrate under s. 6 (1), Bengsl Oriminal 
Law Amendment Act, and was sentenced 
to undergo five years’ rigorous imprison- 
ment. We are no longer concerned with 
him because in the present proceedings 
he was acquitted by the learned Gommis- 
sioners. Jiban Dhupi was tried by a 
Special Magistrate at Faridpur under s. 36 
(a) Bengal Suppression of Terrorist 
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Outrages Act. He was convicted by a 
Special Magistrate but on appeal the 


conviction was set aside and he was 
acquitted. 


Now as regards Purnananda, Niranjan 
and Sitanath, the argument put forward was 
that as they had previously been tried and 
convicted on a charge of conspiracy to wage 
war against the King-Emperor, they could 
not now be tried on the same offence, parti- 
cularly having regard to the fact that it was 
the prosecution case (so it was argued in the 
present instance) that the conspiracy now 
charged is connected with the conspiracy 
for which the accused persons have been 
convicted in the Inter-Provincial Conspiracy 
Oase. It must have been conceded at the 
trial that if after the period for which 
these accused had been convicted in the 
previous trial, they agreed with a different 
and distinct set of persons to wage war 
against the King, that would undoubtedly 
be a diferent consipracy for which they 
wculd be liable to be tried again and s. 403, 
Criminal Procedure Code, could not be prayed 
in aid as a bar to the second proceeding. 
But the argument was put forward in the 
present appeal that when the accused persons 
had entered with some other person into a 
conspiracy and they had been tried in 
respect of that conspiracy, they could never 
be tried again for cunspiring with the 
same person It is to be observed in 
connection with this argument that the 
prosecution case in the present proceedings 
was not that-the conspiracy by Purnananda, 
Niranjan and Sitanath was with exactly the 
same set of persons with whom they have 
been charged and conspired in the previous 
case. No doubt many ofthe persons are 
the same,*but there was a considerable 
addition to the list of the so-called co-con- 
spirators. The learned Commissioners point 
out in discussing this point that the prosecu- 
tion here definitely set out to prove that the 
conspiracy which a man named Probhat. 
had organized at Barisal amongst other 
places was continued by the accused, 
Profulla, and other persons and that it was 
with respect to this conspiracy that 
Purnananda, Niranjan and Sitanath again 
ataried carrying on operations after they had 
eseaped from custody.. The learned Oom- 
missioners pointed out: 

“Thatthis is the prosecution case appears from the 
evidence of the approver, Santosh, where he speaks 
of the activities of Provat Chakrabarty and Jogesh 
Mazumdar at Barisal and also from the interpreta- 
tion the prosecution wants to put on the mention 


of the name of Satya, Biren Bose and Jagadish 
Chakravarty in the cipher lists, Exs. 1175 and 1176 
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found in Provat’s possession. The Inter-Provincia! 
Conspiracy Oase was with regard to this conspiracy 
formed by Provat Chakravarty with Purnananda 
Das Gupta, Niranjan Ghoshal and Sitanath De 
and other;” l 


and then the learned Commissioners say 
that it is on these grounds that the defence 
Counsel argues that the earlier trial was 
for the same conspiracy as the present 
trial. Now the learned Commissioners took 
E view, and in our opinion, quite rightly 
that: 


“The whole argument put forward by the defence 
Counsel appears to be based on the assumption that 
if a man has once agreed with another to do an un- 
lawful act, that agreement is for all time to come; 
and we cannot consider that if after having agreed 
for a certain time todo a thing, he is removed 
from the scene of action, thereafter he can agree 
afresh with the same men or other men to do the 
same unlawful act. This assumption is, in our 
judgment, entirely fallacious. ” 


With that expression of opinion we 
entirely agree. It was conceded in the 
present trial quite frankly by Mr. Dinesh 
Chandra Roy that the gist of the offence 
of conspiracy is the agreement of entering 
into the conspiracy. What s. 403 merely lays 
down if it is a conspiracy matter to be con- 
sidered—is that a man cannot be tried again 
for that particular entry into the conspiracy 
for which he has already been tried. 
Section 403 does not say, and indeed 
it would be clearly disastrous if it did 
say, that for any fresh entry into the 
conspiracy he cannot be tried. As we 
pointed out in the course of the argu- 
ment before us that if it were to be 
held that because a man has once been 
tried for participating in a particular con- 
spiracy, he can never be tried again for 
participating in the same conspiracy; that 
would quite obviously mean that the effect 
of the trial and the sentence in such circum- 
stances would be to confer an immunity 
against any subsequent criminal proceeding, 
no matter how active and how vigorous the 
man might revert to bein connection with 
the same conspiracy after he had undergone 
his sentence. To put the matter in another 
way, a conviction on a conspiracy charge 
would operate as conferring an unqualified 
license on the persons convicted to resume 
his nefarious activities in connection with 
the sama conspiracy and continue so doing 
for the rest of his life. The learned Com- 
missioners put the matter thus: 


“The learned defence Counselewho argued this 
point before us at considerable length has repeat- 
edly told us that agreement is the gist of the 
offence of conspiracy. We agree that thisis so; but 
what we are unable to accept is his contention 
thateif a man has once agreed to do a thing in 


1689 


1900, he cannot be considered to agree again to do 
the same thing ever afterwards. 

Clearly, such fresh agreement would not be 
necessary if nothing had occurred to cut him of 
from the agreement, a journey abroad or incarcera~ 
tion in gaol would, however, equally take him out 


of the conspiracy, even though the mental state of - 


intention remained all along. After the return 
from abroad or after release or escape from jail, he 
may, in our opinion, as already indicated above, 
express & fresh agreement and if he does so, that 
will be fresh participation in the conspiracy. 

We think therefore that s. 403, Criminal Procedure 
Code, is of no help to these three accused, with 
respect to a fresh agreement expressed by them 
to the objects of the conspiracy. They cannot be 
tried for their participation in the conspiracy up 
to December 1933, as they had already been tried 
for that. But for the period starting from the date 
of their egcape from jail, July 31, 1934, to October 
81, 1935, if they have entered. the conspiracy 
afresh, they are liabie to be tried again. The pro- 
secution does in fact allege such fresh agreement, 
and has sought to prove this, by facts and circum- 
stances. Accordingly, we hold that these accused 
are liable to trial for their participation in the 
conspiracy, during the period indicated above. If 
no fresh sgreement is proved they will be entitled 
to an acquittal, But this trial is not barred in 
itself while nothing done by the prisoners prior to 
their escape from jail can be used to substantiate 
the charge.” i 

It seems to us thatthe learned Oommis- 
sioners took an entirely sensible and correct 
View of the situation and so far as the 
position of furnananda, Niranjan and Sita- 
nath is concerned vis a vis the provisions of 
B. 403, Criminal Procedure Code, the point 
taken on their behalf has no substance in it. 
Further, one may emphasize this aspect of 
_the matter. The conspiracy charge in the 
present case was not wholly with the same 
person: it was not said to have been in 
operation in precisely the same places as the 
conspiracy charge in the Inter-Provincial 
Conspiracy Case, and morecver, and this is 
a decisive factor in the matter although the 
charge in form covered the period from 1929 
to very nearly the end of 1935, what was 
really charged against them, speaking now 
of these parjicular accused, was that they 
had re-partic:pated in the conspiracy and 
taken an active part in it after the date on 
which they escaped from jail, tnat is to 
say, the month of July 1934 up to the time 
of their arrest round about the beginning 
of 1935. We are not now concerned with 
Bitanath because he was one of the persons 
Who were acquitted. We are concerned 
with Purnananda and Niranjan and we hold 
that there i; nothing in this point of law 
spo far as they, are concerned. A similar 
point was raised at the trial on behalf of 
three other accused, viz. Ajit Mazumdar, 
Jiban Dhupi and Dhanesh Bhattacharjya. 
Jhe argument put forward on their behalf 
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was that their position brought them within 
the ambit of Part 2 of s. 403, subes. (1), 
Criminal Procedure O .de. Again, it may be 
stated tiat we are not Concerned with the 
case of Ajit or Dhanesh, because they were 
acquitted by the Tribunal. As regards 
Jiban, as we have already stated, he was 
tried but was ultimately acquitted of an 
ofence under s. 35 (a), Bengal Suppression 
of Terrorist Outrages Act. He had been 
charged with being in possession of c2rtain 
literature of a revolutionary character. But 
as the learned Commissioners point out, it is 
very difficult to see how it could be argued 
that an acquittal on a charge of that kind 
involves soto say an anticipatory acquittal 
on a charge of conspiracy to wage war 
against His Majesty. 

. The learned Commissioners point out that 
the true test of deciding whether a subse. 
quent trial comes under Part 2of s. 403, 
s:bes, (1) has been laid down in several 
cases decided by this Oourt and quite 
recently in the very matter ofthe Inter- 
Provincial Conspiracy Oase itself which is 
to be found reported under the title of 
Jitendra Nath v. Emperor (1) at p. 113* 
where tnis proposition was approved. 
Whether the acquittal or conviction from 
the first charge necessarily involves an 
acquittal or conviction on the second charge, 
that is the test to be applied. In tne 
Present instance, however, as we have 
already indicated, there was a further 
difficulty in the way of a successful plea 
on behalf of Jiban Dhupi under s, 403. It 
is to be observed that the section requires 
that the Court of the ‘first instance should 
have been competent to try the charge put 
forward at the second trial. It is quite 
obvious in the present case that .the Oourt 
of the Special Magistrate of Faridpore was 
not competent to try a charge of conspiracy 
under s. 12[-A, Indian Penal Oode, 
and so in consequence s. 403 would have 
no application at all. Mr. Roy when deal- 
ing with the particular case of Jiban 
Dbupi invited us to hold that in some 
way or other the principle laid down in 
s. 403 could be extended and to give to 
Jiban Dhupi the benefit of the spirit 
underlying the provisions of that section 
rather than to apply fhe clear and precjse 
words of the section itself. We are unable 
to take that view of the matter. We 
think the principles underiying the English 
(1) AI R 1937 Cal, 99; 169 Ind, Oas. 977; 38 Or. L J 
818; 10 R C 69(SB). 

* Pago of A I R 1937 Cal.—[Ed.| 
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Oommon Law pleas of autrefois convict and 
autrefois acquit have been embodied so far 
as this country is concerned within the 
limits, however narrow they may be or 
bave been stated to be, of the language of 
the statute itself. In our view, it would be 
bewildering and, indeed, might result in 
great injustice to the community at large 
were we to endeavour to stretch the 
language or extend the principles in the 
way we have been invited to do by Mr. 
Dinesh Ch. Roy. The summing-up of this 
matter, therefore, is that we entirely agrea 
with the learned Ccmmissioners that the 
plea under £, 403, Criminal Procedure Code, 
fails as regards all the three appellants 


whose case we have now considered, namely . 


Purnananda Das Gupta, Niranjan Ghosal 
and Jiban Dbupi. 


The next point of law, if it can be so 


described is really more of a question of 
fact. But it was raised by Mr. Roy as 
being an argument applicable to most of 
the accused and was to the effect that even 
if the case for the prosecution is taken to 
have been established, the evidence was 
stil] insufficient and indeed the case of the 
prosecution was insufficient to establish a 
charge under s. 121-A, Indian Penal Uode. 
In other words, it was strenuously argued by 
Mr. Roy that even assuming the truth of 
the prosecution. story, there was still not 
enough to entitle the Commissioners to 
come to the conclusion that 
accused persons or any of them ‘had been 
guilty of conspiracy to wage war against 
His Majesty the King-Emperor; that ig to 
say, the facis proved would not warrant 
accnviction under the provisions of 8. 121-A, 
Indian Penal Code. Mr. Roy argued 


that the conviction under s. 121 Ais bad, 


because thére was no evidence or not 
sufficient evidence to indicate that even if 
there was a conspiracy, there was a con- 
spiracy of the particular kind charged, 
namely a conspiracy to wage war against 
the King. Mr. Ruy urged that the finding 
of the explosives, books and the other 
articles in the house at Titagarh did not 
necessarily indicate that the persons resid- 
ing in the house were persons who had 
taken part in a conspiracy of the kind 
alleged against them. This matter is dealt 
with at some length by the learned Commis- 
sioners in what they have described at 
Ch. XIIL of their judgment and the conclu- 
sion at which fhey arrived is stated in these 
words: 

“We are of opinion that the papers and thing’ 
found at Titagarh without-any other ciroumstanc e 
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prove beyond reasonable doubt the existence of 
such @ conspiracy to wage war against the King 
between Purnananda Das Gupta, Profulla Sen and 
the persons nemed as sources, supplying the names 
of suitable recruits in Exs, 297-301. As further 
facts illustrating the existence of this conspiracy, 
we may mention the close connection established 
by evidence between the Belghoria house where we 
have found a number of young men were living 
in the last part of. December, 1934, and the 
activities at the Titagarh house, First of all, we 
should mention a letter in the handwriting of 
Purnananda Das Gupta, instructing one Kanu to 
engage a house and arrange a meeting at a place, 
cryptically referred to V 3 B.” 


Finally, insammingeup their conclusions, 
the learned Commissioners at the end of the 
chapter say: 

“Furthermore, as discussed in Oh. VIH, it is- 
clear that the cipher list Ex. 115, found with Deba- 
prosad Sen in Belghoria, was- similar in nature to 
Exs. 291-801, found at Titagarh, The same infer- 
ence as to the conspiracy may be drawn from them, 
as there could be no doubt about the connections of 
the Belghoria Den and the Sukchar finds with the - 
Titagarh conspiracy to wage war against the King. 
The question to be decided is, which of the accused, 
if any, are „proved to have been members of this 
conspiracy. 3 : 

Put quite shortly, the position was this: 
In the Titagarh house were found explosive 
materials, books on war and on revolution 
and ‘also the remnants of torn fragments of 
what seems to have been intended to be 
a discourse or monograph on the uses of. 
revolution. The Commissioners themselves 
point cut the significance of the existence 
of such books as “Infantry Training”, 
“Field Gunnery” “Machine Gunners. 
Handbook”, “War Equipment” ‘Aéroplane 
Construction” and so on, as. being indicative 
of the fact that the .explosives which were . 
being provided were not intended to be 
used for wrecking private vengeance on. 
some enemies of Purnananda or any of 
these. other people. but must have been. 
intended to be used .for the purpose 
of something much more extensive and 
something . much . more of a publie 
character, and the very natureof the books 
found were indicative of what the conn 

ne. 
learned -Commissiosers hawe discussed this 
matter at very great leugth and itis not. 
necessary that we should say anything 
more about it except that we entirely 
endorse the conclusions at which the learn- 
ed Commissioners have arrived and the? 
reasons, consideratious and deductions. 
which induced them to cometo those. 
conclusions. As already stated, the ques~. 
tion whether the evidence was, sufficient 
to establish a charge of conspiracy laid’ 
under 8. 121-A, Indian Penal Uode, was. 
argued, by Mr. Roy almost asif it were 
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& point of law; whereas when ons comes to 
look at the matter itseems quite manifest 
that actually it is much morea question 
of fact, because the solution of the question 
depends upon the view which the trial 
Court takes of the evidence adduced before 
itand ofthe inferences reasonably to be 
drawn from that evidence. What would 
be sufficient to sbow that there was a 
conspiracy tothe mind of one man may 
not be sufficient to indicate a conspiracy 
tothe mind of another man and a con- 
tention or conjunction of circumstances 
may be sufficient to induce one Tribunal 
to come tothe conclusion that a number 
of conspirators had, as their object, the 
waging of war against His Majesty; where. 
as another Tribunal might think that the 
facts and circumstances did not warrant 
any such conclusion. In the present case, 
we can only say that the learned Commis- 
sioners have beyond all question devoted 
an almost excessive care: certainly all 
possible care and attention to the 
consideration of the facts proved before 
them and they have arrived at their con- 
clusion. Wesay, without any hesitation, 
that we think not only that the Commis- 
sioners were justified in coming to the 
conclusion they did on this particular point, 
but kaving regard to the evidence, they 
could rightly have come to no other con- 
clusion. 

Before saying something about the evi- 
dence as it bears on each of the individual 
accused, we should like to make one or two 
general observations with regard to the 
judgment asa whole. The learned Com- 
missioners have produced a judgment 
which is not caly careful and complete 
but is comprehensive in the highest degree 
and one which can, not unreasonably be 
described, we think, as voluminous. We 
make this observation for the purpose of 
enabling ourselves to saythat no one 
who has read this judgment, and has 
heard the arguments put forward on 
behalf of the appellants in these appeals 
can, in our opinion, come to any other 
conclusion than that the Commissioners 
have, in every respect, discharged their 
functions in a manner which is wholly 
satisfactory and, indeed, admirable. If 
one does permit oneself to* make any sort 
of criticizm wat all, it can only be tothe 
effect that thess” Commissioners have been 
over scrupulous and, we might almost say, 
unnecessarily careful to ensure that no 
single one of the 29 accused persons before 
them should be convicted by them exeept 
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upon evidence in regard to which there 
could be no possible doubt whatever. We 
have heard in the course of the argument 
before us the ‘normal’ argument (we use 
the word ‘normal’ in preference to the 
word ‘usual’ because it hus almost become 
a tule of law as regards defences in 
criminal cases of this character), with 
regard to the evidence of “approvers” 
andthe necessity for corroboration of 
their evidence and of the evidence of 
persons who accurately or inaccurately 
may, in some wayor other, be described 
asthe “accomplice witnesses’. It is a 
little difficult to understand what previsely, 
for the purpose of a lengthy argument 
of this kind, is the difference between 
the evidence of an approver and the 
evidence of the witnessesof the kind 
whom the learned Oommissioners have 
characterized as ‘accomplice witnesses.’ 
The learned Commissioners have, however, 
made adifferentiation in Oh. SIV of their 
judgment which deals with ‘approvers’, 
and Oh, XV which deals with ‘accomplice 
witnesses.” But whether that nicety of 
distinction is necessary or justifiable, to 
my mind, makes no differenca at all for 
practical purposes, because whether a 
witness is stigmatized as an approver or 
as an accomplice, he is as regards the 
matter of corroboration on one and the 
same footing. 

Mr. Roy inthe usual fashion gave us 
the benefit of a lengthy argument upon 
the law applicable to the evidence of an 
accomplice and the necessity for corrobora- 
tion, and we were treated to what may per- 
haps be described without any want of 


“respect to the learned Advocate as a stock 


and somewhat jejune argument with regard 
to corroboration. It was once more eme- 
phasized before us that the evidence of an 
accomplice or an approver is tainted evi- 
dence and ought not to be accepted unless 


„it is corroborated in some material partie 


culars. We are told that the evidence given 
by one accomplice witness cannot operate 
in corroboration of the evidence given by 
another. An attempt was made to re-agitate 
the whole question of ‘‘corroboration.” Mr. 
Roy once more put betore us a number of 
authorities dealing with this question. We 
need say no more than that we reiterate 
the views on this point expressed in the 
judgment in Nirmal Jiban Ghose v, 
Emperor (2). We are of opirtion that the 

(2) 62 O 238; 157 Ind. Oas. 387; A I R 1935 Oal. 513; 


(1935) Or. Oas. 989: 36 Or, L J 1415; 39 O WN 744; 8 
R O 108 (S B). 
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propositions of law laid.down by Sir Arthur 
Page in Aung Hla v..Emperor (8) are 
sufficiently wide to cover the whole of the 
be dealing with the question of corrobora- 

ion. 
sioners in their obvious: desire to err, if at 
all, cn the side of caution have acted on the 
assumption not only that the evidence of 
an approver and the evidence of an accom» 
plice require corroboration as a matter of 
precaution to put it no higher, but also 
that they ought.-not to accept the evidence 
of one’ accomplice witness which is only 
supported - by- the evidence of another 
accomplice:-and nothing more. The result 
‘of that course of action is that the question 
so. far as there is any law abou; the matter 
entirely disappears. Taking it to be the 
law that an accomplice witness including 
. an approver ought to be corroborated and 
that at any rate it is unsafe in ordinary 
cases to treat the evidence of one accom- 
plice as corroborating that of another. 
Assuming all that, it appears that the 
learned Commissioners acted strictly and 
scrupulously in conformity with those 
assumptions. We find accordingly that in 
no case is any one of the convictions based 
on tainted evidence with regard to which 
there was lacking corroboration. In other 
words, the Commissioners acquitted every 
one cf the accused persons with regard to 
whom corroboration of accomplice evidence 
was not forthcoming. We find at the end 
of the general observations in the judg- 
ment at the end of Ch. XV, p. 363, this 
statement: 

“The evidence of the approver and the accomplice 
witnesses has been set out at rather great length in 
this judgment. This is to show how much the 
prosecution set out to prove by their evidence. It 
will be seen, hewever, that in most cases, the cor- 
roboration of this evidence is very scanty, and it 
will also be seen in this and other chapters of the 
judgment that we have mostly been loath to rely 


upon this evidence and we have only done so, where 
there has been strong corroboration,” 


(Not only corroboration, but strong cor- 
roboration). That was the principle laid 
down by the learned Commissioners for 
their own guidance and to it they have 
strictly adhered. Had it been otherwise, it 
would have heen extremely difficult to 
understand why so many of the 29 accused 
pergons Were in fact acquitted. An exami- 
nation of the record seems to show that 
quite a number of the acquitted persons 
were in all probability just us guilty as 
those of the atcused who were, in fact, con- 

(3) 3 R 404; 135 Ind. Cas. 849; A I R 1931 Rang, 
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victed. The comparatively high percentage 
of acquiltals is plainly and obviously due to 
the rigid and conscientious manner-in which 
the Commissioneis applied the principle of 
no conviction without corroboration. We 
have listened with great care and attention 
and we hope with due patience to the argu: 
ments put forward in this appeal on behalf 
of the appellants. We have considered 
them, examined them carefully, aimost 
microscopically for ourselves and we have 
considered the manner in which the learned 
Commissioners have dealt with that evidence 
as disclosed in their elaborate and com- 
prehensive and altogether satisfactory judg- 


ment. The result is that certainly as regards. 


the majority of the cases with which we 
are now concerned, the canvassing of the 
matter by Mr. Roy and the other learned 
Advocates has only served to bring into 


prominence the points telling against the. 


accused which make if abundantly clear 
that the verdicts of the Commissioners were 
correct. It is only as regards the case of one 
ofthe appellants that there could be any 
kind of hesitation whatever and that was 
the case of Jagadish Chandra Ghatak. We 
will say a word or two with régard to his 
case before we deal with the rest of the 
appellants. The 
pointed ont that the principal evidence 
against this accused was his own confes- 
sion, that is to say, the statement which 
he made before one of the Presidency 
Magistrates of Calcutta on March 15, 1934, 
and which is on the record as Hx. 44. 
This confession was retracted at the outset 
of the trial. Apparently, at the time when 
the accused were being called upon to 
make answer to tie charges laid against 


them, Jagadish said in answer to a question | 


put to him after the charge was explained: 
“Tam innocent. The confession that I made before 
the Magistrate was not of my own accord. I was 
compelled to say what the Police tutored me under 
their torture. I have told the Magistrate at Bank- 
ehall Street Court that I wanted to ‘retract - the 
confession. On that he said that nothing could 
be done there,” e 


Thus, the array of common form defences 
to be found in a case of this kind was eom» 
plete, because here is one accused who 
makes a confession and then retracis it on 
the hackneyed ground that he was tortured 
by the Police. We say the array of common 
form defences in appeals -cititis kind 
having in mind the observations of Sir 
George Rankin, O. J. that "no criminal 
defence in this country is ccmplete with- 
out a retracted confession.” It seems toler- 
ably ‘clear that what really happened was 


learned Commissioners - 


h 
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that it must have been brought to his 
notice that he could not very well hope to 
be acquitted as long as thera wasa confes- 
sion onthe record. [t seems that the con- 
fession wassufficiently wide or sufficiently 
-explicit to implicate him in the particular 
conspiracy to which the charge related. 
The learned Commissioners obviously did 
not pay any serious attention to the some» 
what threadbare and unconvincing allega- 
tions of torture by the Police. The very 
phrase “torture by the Police” has been so 
often used on behalf of the defence in simi. 
lar circumstances that any sting it might 
ever have had has long since departed from 
it and scepticism is engineered something 
like that aroused by the frequent and false 
ery of alarm “wolf, wolf.” This excuse of 
.torture by the Police is used so often with: 
out any justification time and again that 
it has become very difficult for any Court 
to pay sericus attention to itand indeed 
no Court should pay any attention to it 
unless it is supported by evidence. In the 
present case there is nota acintilla of evi- 
dence that Jagadish was improperly treated 
by the Police and consequently the Oom- 
missioners said that : 

“We cannot brush aside the statement merely 


because the accused nowsays that what he stated 
them was not true.” 


Then they proceeded to say very pro- 
perly : 

“Nor we convict him on the basis of the confes- 
sion unless we are satisfied of its truth as regards 
himself by corroboration from independent evidence 
in material particulars." 

That was, of course, because it was a 
retracted confession. If a confession is 
made and is nct withdrawn, that may 
furnish the strongest possible evidence of 
guilt of an accused, because unless there is 
something to raise a different inference 
whata man says about his own actions and 
his own intentions, must be even more 
potent evidence against him than what 
others may say as to that man’s intentions. 
Therefore, normally a confession of guilt is 
the most conclusive evidence which one 
éan*have. But if that confession is “retract 
‘ ed’; to use the word which has almost be- 
come @° word of art, then it is certainly de- 
sirable, if not absolutely necessary, that 
theré should be some corroboration of what 
the accused has said about himself even in 
respect of his own actions. But, as the 
Commissioners pointed out, an accused 
person cannot get rid of a statement merely 
by saying that he retracts it. He cannot 
get rid of it by saying that he withdraws it. 

Now let us deal with the point on the 
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gnestion as to whether there was really a 
confession, namely, whether there was a 
statement designed to implicate the man 
who made it in the particular conspiracy 
which was charged against him. In the 
course of the statement which is to be 
found in Vol. 3, Part 1, p. 128 of the paper- 
book, Jagadish sets out the history of his 
connection with a person: who. was_after- 
wards accused or at any. rate, alleged to be 
a conspirator in the particular. conspiracy 
wilh which we are concerned.. In. the course 
of his statement, Jagadish said that he ori- 
ginally came to Oalcutta to No. 127, Amherst . 
Street, and he began the work of picture- 
framing atthe studio of one Nihar Babu. > 
While he wasthere he was approached by 
aman named Nagen who seems to have 
started with the usual technique of revolu- 
tionary organizers by suggesting that the 
person approached (in this case Jagadish) 
ought to goin for physical exercises and 
start serious reading. Subsequently Jagadish 
shifted his lodging to Mechua Bazar Street 
along with Nihar Babu and while they were 
there, the other man Nagen gave him a 
sealed envelope and asked him to keep it 
until it was wanted. Later on, when the 
house was searched this envelope was found 
in a suit case belonging to Jagadish with 
the result that he was arrested and Nagen 
was also arrested. Itis true that Jagadish 
stated that he did not know the contents of 
the envelope but it seems only reasonable 
to suppose that he must have suspected that 
the information contained in it was some- 
thing in connection with some unlawful 
activities. The statement also sets out how 
he went to various places, one of them occu- 
pied by Makhan, an accused in, the case 
and another man Kanai. It seems obvious 
from this statement that Jagadish was 
associated with and was assisting in domes- 
tic matters,a number of young men who 
were said to be participators in the conspi- 
The statement concludes thus: 

‘When I first came to Calcutta some two years 


ago, Nagen told me that the name of our party was 
‘Anushilan Samity’ and our object was ‘freedom’. 


It is to be noted that it is not the case of 
the prosecution here that the conspiracy 
charged was coextensive with the organiza- 
tion of the “Anushilan Samity”. No doubt a 
considerable number of those designated as 
the co-conspirators were members of that 
body; but, it does not necessarily follow 
that because Jagadish said that the name 
of “our party”, that is to say, the party to 
which he attached himself, was the ‘Anushi- 
lan: Samity’, that he was actually partici- 
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pating in the particular cénspiracy which 
was the subject matter of the charge, and 
therefore taken by itself, the canfession 
even if it had not been retracted, might not 
have been sufficient to justify the convic- 
tion of this particular accused, But tLere 
was other evidence given in the case which 
the Oommissioners treated, and, in our 
opinion rightly, as affording not only corro- 
boration of the confession but as going 
much further and so putting of this accused 
beyond’ all reasonable doubt. The Commis- 
sioners in dealing with the effect and the 
scope of the confession said this: 

“While in the confession he bas not said directly 
in so many words that he joined this Samity, he 
has mentioned the Samity as Anushilan Samity 
and has mentioned a number of acts done at the 
instance of Nagen and others, whom he came to 
know through Nagen, which if believed, would 
leave no manner of doubt of his having joined the 
Samity.” 

It is not very clear whether the Gom- 
missioners were using the word “Samity” 
as being strictly limited to ‘‘Anushilan 
Samity” or whether they were using it a 
little more loosely as meaning “The Revo- 
lutionary Organization”. Then they set out 
the acts which were mentioned by Jagadish 
in his statement: 


"(1) At the request of Nagen, he kept a closed 
envelope at 42, Machua Bazar Street, where he was 
living with Nihar Babu, and this was seized by 
the Police, inside a suit case. 


(2) As instructed by Nagen, he went to Scottish 
Ohurches College, and made the acquaintance of 
one Kartick, who asked him to see him again after 
the Puja holidays; and when he went there again, 
he met another person, who took him some days 
later to a house at Belgharia, where he saw many 


young men and also two bearded gentlemen who 
used to come there.” 


This is significant because it appears 
fromthe evidence given by the approver 
that Purgananda was there as well as 
another of the other accused, namely Ajit, 
who was supp-sed to have grown his beard 
for the purpose of accentuating the super- 
ficial resemblance between himself and 
Purnananda and so make it more difficul’ 
for any witness to identify the one or other 
of them. The importance of this particular 
statement, apart from this aspect of the 
matteris that Jagadish says that he went 
to tLe house at Belgharia and he was in fact 
shadowed by the Police to within a short 
distance from the Belgharia house. Evie 
dence to that effect was given by a witness 
of the name of Sunil Kumar Bose who is 
an Assis.ant Inspector of Police. He said: 

“On December 24, 1934, I was on watch duty at 
the Dakhineswar Bus Stand with Assistant Sub- 
Inspector Arabindo Mozumdar of the Special 


Branch from 5 P, m. Then Assistant Sub-Inspectors 
Janaki and Dwijen came there by bus; in the same 
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bus arrived suspect Jagadish Ghatak, On 
alighting from the bus Jagadish Ghatak went near 
a lake, after taking a road to the north which 
turned east, We followed Jagadish up to the lake 
and after a while another boy with a cloth round 
his face came to meet Jagadish. Jagadish and his 
youth had a talk but we could not hear what they 
said, After going along the railway line together 
for a short distance Jagadish came back but Jaga- 
dish’s companion went to a brick built house in 
Belgharia.” 


But the most potent piece of evidence 
which was given against this particular 
accused and which, in our opinion, clinches 
the whole matter, is the evidence of the 
Homeopathic Medical Practitioner, Prohlad 
Saha, P. W. No. 207, who said: 

“In Falgcon 1341 Profulla Do was tenant of 
room No. 15, I don’t remember if he came alone 
or accompanied by anyone else. He used to pay 
Rs. 4-8-0 a month for room No. 15. On the day 
he came he paid me Rs. 8 and agreed to take the 


room, He occupied the room on 9th Falgoon that 
very day. " 

Then he said: 

I granted two receipts cn 14th Falgoon. The 
printed receipt was for 9th to end of Falgoon. The 
kutcha receipt was for the advance of next month 
which would be taken into account when rent for 
the next month was paid. The receipts are 
Exs. 1007 and 1008. The tenant left without 
notice,” 


_And then he made a dramatic identifica- 
tion by saying: ., 
“This man is Profulla Kumar De {identified 


Jagadish Ghatak from among the accused in 
Oourt).” 


He identified Jagadish from among over 
a score of persons who were then in the 
dock. He picked out Jagadish as the man 
who rented the house and whom he knew 
as Prafulla. As regards the evidence of 
this witness, the Commissioners said that 
they had no reason to disbelieve him. The 
result the Commissioners arrived at as 
stated by them was, 

“with the truth ofthe story of his principal acts 
mentioned in the confession established, we think it 
proper that the implication in the confession that he 


did all this for the Samity of which Nagen spoke to 
him should be accepted as true "” 


Tne Commissioners no doubt seem to have 
assumed that toa large extent.the Samity 
was the same as the conspiracy. Whether 
thatis go or not,in our opinion although 
if taken by itself the mere association 
of Jagadish with members of the conspiracy . 
at various places and hia functioning at 
those places in a semi-comestic character 
might nct necessarily be sufficient to put 
the matter beyond all reasonable doubt, 
the evidence given at thé trial, and in 
particular the evidence of the witness 
from whom the room was rented affords 
ample proof of guilt. In any case it 
seems 2 little difficult to imagine that it 


a 


1939 


| 

would be possible for this man to have 
been an associate with the other comspir- 
ators overa period of six months or more 
and it is almost inconceivable that he could 
have done what he did in combination 
with some of the conspiratorea without 
knowing full well the nature and objects 
of the conspiracy. When: one takes the 
evidence to which we have referred, there 
is no doubt whatever that this man was 
rightly convicted. With regard to the 
cases of the rest of the accused persons 
we do not think it necessary to go 
into any detail. It is, we think,sxfficient 
to point out that the learned Commissioners 
have taken the case of each indivi 
dual accused one by nand have carefully 
related and tabulated those pieces of evi 
dence given by the different witnesses in 
the course of the trial as they told against 
each of the several accused. We need 
only say that we have been taken through 
the evidence and we have considered in 
detail each of the episodes, circumstances 
and facts on which the learned Commis- 
sioners relied as establishing the guilt of 
the accused taken severally and individu- 
ally, and one by one, and we are in 
complete accord with the views expressed 
by the learned Commissioners and the con- 
clusions at which they arrived. 

Asregards the three accused, namely 
Purnananda, Shyam Benode and Parul, the 
evidence seems to be not only conclusive 
but overwhelming, and concerning these 
three accused, there is, in our opinion, more 
than sufficient evidence to justify the 
conviction of them, apart altogether from 
any evidence given by the approver. The 
learned Commissioners, as regards Purna» 
nanda, have stated that they were clearly 
of opinion on a consideration of the 
circumstances that he rejoined the con- 
spiracy and re-assumed the position of a 
leader of the conspiracy during the period 
he was living at the Titagarh house. So 
the charge of conspiracy under s. ]21-A 
is complete. Then ihre was the other 
charge under s. 5 read with ss. 5 A and 5-B, 
Explosive Substances Act. It was found 
that the explesivé substances were found 


_initLe house where Purnananda was living 


and that they were in his possession. 
The learned Commissioners cave also 
found frem the circumstances that these 
explosives were procured and were intended 
for the purpcse of waging war against 
the King. Tiey hold that the cireum- 
stances.under which Purnananda had been 
fcund in possession of these things were 
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such as to warranl a. conviction under 
s. 5A, Explosie Substances Act. We 
mentioned Purnananda or rather we singie 
him out as for special mention, because 
he was oneof the persons who were convict- 
ed on one of the secondary charges. For 
the same reason, we would refer to the 
case of Shyam Benode Pal Chaudhary, 
With regardto him, the learned Commis- 
sioners said that the circumstances proved 
against him were these : 

“(13 He engaged rooms in the house at Khardah 
Jeliapara, and lived there with Purnananda Das 
Gupta, Sitanath De and Prafulla Sen (Chap, 11). 

(2) Under the assumed named of Satish Bose of 
Pabna, he engaged the Titagarh house, and lived there 
with Purnananda Das Gupta and Parul Mukherjes 
(Chap 7. 

(3) When the Police came to raid the house, he 
got on the top of the house with Purnananda Das 
Gupta and after throwing away the pistol Ex. 6, 
followed Purnananda, when the latter jumped into 
the courtyard of Jotin  Sarkar’s house, and by 
dragging from behind P. W. No. 99 who had caught 
hold of Purnananda, tried to help the latter to 
escape.” a 2 

Tne Commissioners said that they found 
it proved that the Titagarh house was the 
headquarters of the conspiracy and there 
the sinews of war and the explosives were 
found and they said that it was a reason- 
able deduction from the circumstance of 
Shyam Benode living in the house and 
helping Purnananda to escape taat he was 
an active partner of Purnananda in the 
conspiracy. 

“It isto be noted that Purnananda himself was 
not even known to the landlord, it was Shyam Benode 
in the name Satish Bose, who was the tenant and 
who paidthe rent to him. Itis not possible to hold 
for a moment that Shyam Benode might have been 
doing allthis without having agreed to the pur- 
pose for which the explosives were collected,” 

Taose observations of the learned Com: 
missioners really dispose of the argument 
put forward by Mr. Roy to the effect that 
he might have had explosives in his house 
and he might have books on revolution 
and yet he not have been a conspirator. 
No doubt the house at Titagarh was the 

eneral headquarters of the conspiracy. 

hether or nct Purnananda lived there for 
the whole time or whether or nos Shyam 
Benode was there all the time makes no 
differences as they undoubtedly used it as 
the heart and centre of tha conspiracy dur- 
ing the time it was occupied by Parul. The 
Commissioners fina'ly said this: 3 

“We find it proved quite apart from the testimony 
of the approver Bejoy and the accomplice witnesses 
as regards his previous activities, that Shyam 
Benode during his residence at the Titagarh house 
wasan active member of the conspirdey. We have 
found it proved that when from the top of the house 
he threw away the pistol, Ex. 6, itis not his case 
that he had any license for this firearm. Evidence 
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is given by P. Ws. Nos. 323, 442 and 443, the Gun 
License Clerks that neither Shyam Benode nor Pur- 
nananda nor Parul, had any license for any ‘firearm 


in the Districts of 24 Parganas, Dacca or Calcutta.. 


We hold, therefore, that he was in possession of the’ 
pistol without any license and thus clearly committed 


an offence unders 19(f), Arms Act. .As regards the, 
charge against him under s. 5 read withss.5-A and 5-B, .. 
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—Whether should be iried jointly—Evidence— 
Admisatbility—Admission of guilt by accused not 


. leading to discovery of ‘relevant facta—Evidence of 


_ such admission, if admissible. 


Explosive Substances Act, we think that while, as.. 


we have already said, Purnananda, was certainly in 
possession of these, Shyam Benode who, we find from 
the circumstances, took part in bringing these to the 
house, should also be considered to be in possession 
of these jointly with Purnananda. We have also 
found from the circumstances that these explosives 
were brought and kept infurtherance of the con- 
apiracy to wage war against the King,” 


The Commissioners accordingly found 
Shyam Benode guilty under ss. 5-A and 
5¢B, Explosive Substances Act. The evi- 
dence against the girl Paral was also 
overwhelming. The items on which the 
Commissioners acted are set out on p. 373 
of the paper- book and they show that there 
was quite enough evidence to demonstrate 
beyond all doubt whatever that she was an 
active member of the conspiracy. We do 
not think it necessary to recapitulate in 
detail the evidence which related to the 
other accused individually. It is clearly 
and admirably set out in the judgment. 
All we need add is that we have considered 
this matter with the utmost care and we 
are satisfied beyond all questions whatever 
that the decisions arrived at by the learned 
Commissioners asregards each and every 
one of the accused persons was correct and 
therefore these appeals must be dismissed. 
Mr. Dinesh Chandra Roy and other learned 
Advocates as a last resort in each case 
invited us to re-consider the question of the 
sentences which the learned Commissioners 
thought fit to inflict upon the accused who 
were convicted. We have considered them 
and discussed them in detail and we have 
on a careftl review of the whole case, come 
tothe conclusion that there is no reason 
why we should interfere with any of the 
sentences which the learned Commissioners 
in the exercise of their discretion have 
passed on each and every one of the accused? 


S. Appeals dismissed. 





MADRAS HIGH COURT 
Referred Trial No. (0 and Oriminal Appeal 
; No. 278.of 1938 
September 5, 1938 
Burn AND Laksumana Rao, JJ. 
In re UPPARA DODDA NARASA— 


_ “ACOUSED— PRISONER 
Criminal trial—Joinder of charges—Charges of 
murder and preferring false complaint of murder 


A 


Where an accused has committed murder and has 
preferred a false complaint of murder immediately 
after committing the murder, it cannot be said 
that strictly speaking a joint trial held for the two 
offences under ss. 302 and 211, Penal Code, is 
jllegal. It can be fairly contended that the two 
acts were connected together and formed part of 
the same transaction. But offences of this nature 
ought not to be tried together because it is obvious 
ly very embarrassing to the accused to have to 
answer a charge of murder at the same timeas a 
charge of wilfully preferring a false complaint of 
murder. It is also embarrassing to the prosecution 
and may lead, to failure of justice. 

Where an information given by an accused to 
the Police admitting his guilt, does not lead to the 
discovery of any relevant fact concerning the 
offence, evidence of what that information was, is 
inadmissible, 


Refd. Trial and Cr. A. referred by the 
co of Sessions, Bellary, dated June 29, 
1938. 

Mr. A. K. Pavitran, for the Accused. 

The Public Prosecutor, for the Crown. 


Burn, J.—The appellant has been con- 
victed of murder by the learned Sessions 
Judge of Bellary and has been sentenced 
to death. He has also been convicted of 
wilfully preferring a false complaint (s. 211, 
Indian Penal Code) and for that offence he has 
been sentenced to seven years’ rigorous 
imprisonment. Thisis the first time in our 
experience that a person has been tried at 
one trial for offences under s. 302 and 211, 
Indian Penal Code. The prosecution theory 
was that on the night of December 8, 1937, 
the appellant killed one Chagi Eranna, a 
farm labourer, with the intention of foisting 
a false case of murder upon his enemies, 
P. Ws. No. 1! and others. The appellant pre- 
ferred the complaint, Ex. A, to the village 
Munsif at about 8-30 P. m. on December 8, 
1937, in which he mentioned the names 
of P. Ws. No. il and nine others. He alleged 
that these persons armed with a battle-axe 
and stout sticks had come and attacked 
himself and his younger brother and Eranna 
while they were in thee thrashing floor 
watching the groundnut crop. He alleged 
that one Thippanna (son of P. W. No.11) had 
cut the deceased Eranna twice with the 
battle-axe. It is therefore correct to say that 
the appellant preferred a charge of murder 
against P. We No, 11 and his son and 
others, 


Now if the appellant himself had killed 
Ohagi Eranna in order to foist a false case 
of murder upon his enemies and imme- 
diately after committing murder went to 
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e g 5 
prefer a false complaint, it cannot be said 
that strictlv speaking’ a joint trial held for: 


the two offences under s. 302 and 211 


was illegal. It can be fairly contended that’ 
the two acts were connected together :and ` 
formed part of the same transaction. “But. 


it is, we should think, quite obvious that 
offences of this nature ought not to be tried 
together. 
Criminal Rules of Practice that it is incon- 
venient for Sessions Judgesto try such 
offences as murder and theft at the same 
trial. This is no doubt due partly to the 
fact that the offence of marder is triable 
with the aid of assessors while the offence 
of theft is triable by a jury. But the same 
principle applies with equalif not greater 
force to such cases as the present. It is 
obviously very embarrassing to the accused 
to have to answer a charge of murder at 
the same time as a charge of wilfully pre- 
ferring a false complaint of murder. - It is 
also embarrassing to the prosecution and 
may lead, as we fear it has led in this case 
to failure of justice. In the present case, 
attention in ihe Sessions Judge’s Court has 
been focussed entirely upon the case of 
murder. It ig of course obvious that if this 
appellant murdered Eranna, his complaint 
against P. W. No. 11 and nine others for the 
same offence must have been false to his own 
knowledge and must have been preferred 
with intent to cause injury tothem. That 
is probably the reagon way the prosecution 
in the present case has let in practically 
no independent evidence with regard to 
the offence under s. 211. The only evidence 
that has been let in relates to tha charge 
of murder and even that is of the most 
meagre kind. There is no evidence of eyo- 
witnesses and the sole evidence upon which 
the appellant has been convicted is con- 
nected with the information which he is 
said to have given to the Police leading to 
the recovery of ths bloodstained head ofa 
battle axé (M. O. No. i). 

The evidence relating to the statemoat 
of the accused is given by the Inspector of 
Police, P. W. No.7, the village Munsif, P. W. 
No. l1, andaryot of the village, P. W. No 2. 
We do not find any ground for discrediting 
the evidence of any of these witnesses but we 
hold that the evidence which they have 
given is inadmissible. , It is clear from the 
statements made by these three witnesses 
and from the attakshi, Ex. ©, which was 
written by P. W. No. 2 on December 11, that 
the statemenis made in the presence of 
these three witnesses on that day were not 
statements leading to the discovery of the 
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““ase-head (M. O, No. 1. (We are told that the 


Inspector got information ab ut the case on 
‘December 9, when he was at Bellay. He 
reached the village on the evening of De- 
cember-10 He questioned the accused (to 


. him at that time the complainant), and 
„inspected the scene. He then found reasons 
~ for suspecting the accused and therefore he 
Itis laid down in r. 156 0f the. 


sent for the accused and his brother Oninna 
Narasa to the girls’ school in Halvi village. 
The accused and his brother, he says, came 
about 445 Pp m. He questioned both of 
them and arrested them both at 5 P.M. 
He says, the aceused admitted that his 
original complaint was false. It was after 
this that the Inspector sent for the village 
Muasif P. W. No. 2, and the karnam as pan- 
chay itdars and further examined. the 
accns:d in their presence. Now it is quite 
clear from this and from internal evidence 
in Ex. O. that the accused, or his brother, 
or perhaps both, had given to the Inspector 
all the information in their possassion 
before the village Munsif and the other 
panchayatdars were called in. Ex. O. begins 
with these worde: 

“The Circle Inspector of Police, Adoni, having in 
the usual courss come to know that Dodda Narasa, 


son of Uppara Eranna of Halvi village, isthe cul- 
pirt in this case..." 


This shows that the Inspector already 
knew all about ths coafession jof the appel- 
lant before Ex. O. was recorded or before 
the witnesses were invited to listen to the 
answers which the accused would give to 
the questions pat to him by the Oircle 
Inspector. ln these circumstances, we hold, 
as we have held bafore, that the statements 
made by the accused in the presance of 
P. Ws. Nos. 1,2and7 are no} statements lead- 
inz tə the diszovery of any relevan; fact. 
The Inspector had said nothing about the 
information which was undoubtedly given 
to him by tha appellant for perhaps his 
brother) in the girls’ school before P. Ws. 
Nos. l and 2 ware called in. The evidence for 
the prosecution therefore simply am uats to 
this, that the appellant took the Police 
O-ficer to the hause of his uncle, OQ. W. No. 1 
and there produced the bloodstained head 
of the battle-axe (M.O. No.1). By itself it is 
quite insufficient to warrant the conviction 
of the appellant for murder, Tnere is a cari- 
ous omission in this c1seon the part of the 
prosecution t2 explain way Ohinna Narasa, 
the brother of the appellant, was arrested 
and kept in remand, as the Sub [aspector, 
D. W. No. 7, says he was for 15 days, or on 
the other hand, if dthere was jast cause for 


_ keeping him in remand for 15 days, why hig 


name was not included in the charge sheet, 
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The evidence being thus defective, the 
conviction for murder must be set aside 
and the appellant acquitted. We have to 
consider whether a re-trial for the offence 
under s 211 should be ordered since there 
certainly was a prima facie case against the 
appellant for that offence. But, we have 
decided that no further trial should be 
ordered since it is quite clear thatit would 
only be ordered to enable the prosecution 
to adduce evidence ralating tothe charge 
-under s. 211 which ought to have been 
‘adduced at the trial. As we have already 
Said, there is no independent evidence estab- 
_lishing the cffence under s. 211. Sofar as 
. the trial before the learned Sessions Judge 

18 concerned, if the conviction for murder 
18 set aside, the conviction for the offence 
under s 211 must follow automatically. 
; The appellant's appeal is, therefore, allowed. 
He is acquitted of both offences under ss. 302 
“and 211, Indian Penal Code. He is ordered 
‘to beset atliberty forthwith. 


N.-g. Conviction set aside. 





_, ALLAHABAD HIGH COURT 
Oivil Revision Application No. 93 of 1937 
September 13, 1938 
COLLISTER AND BAJPAI, JJ. 
GUROHARAN PRASAD AND CTHERS— 

APPLICANTS 
veTSUs 
ALI SAJJAD~—Jvupauenr DEBTOR — OPPOSITE 


U. P. Agriculturii rl 
1. Agriculturists’ Relief Act (XXVII of 1334 
, 88. 4, 5, 30, Sch. III—Scope of s. A Whether a 
to all orders whether passed in respect of decree 
anterior to or posterior to Act—Lower rate of in- 
ik a 111, if can be allowed 
interest 1s to be calculated o inet 
adganced dalane n principal amount 
He expression occurring in 3.4, U. P. Agricul- 
turists’ Relief Act, “or in any order for eran of 
instalments passed against an agriculturists " ig 
wide enough to cover all orders, whether passed in 
respect of a decree anterior to or posterior to the 
ae ae the PN on of s, 4, therefore, auto- 
matically come into operation where a. decr “ 
ther passed before or after the Act, is re 


converted 
into a decree or order granting instalments, 
Man Mohan Das v. Izhar Husain (2), relied on, 


Nannoo Mail v. Hoti Lal (1), dissented from. 

The rates of Interest prescribed in Sch. HI, of 
U. P. Agriculturists' Relief Act, are the maximum 
rates beyond which the interest cannot be allowed. 
They are not necessarily the rates which should be 
allowed in every case by the Oourts, There may. 
therefore, well be a case wheve a lower rate may be 
allowed. Raghubir Singh v, Mulchand ( 3), followed, 

The rate of interest to be fixed by the Court in 
an application under s. 30 of U. P. Agriculturists' 
Relief Act, is to be calculated, not onthe accumu- 
a pmount ae EAA Be loan, but upon the prin- 

unt advanced as loan. ir St 
Muichand (3), followed, i RE ENO 7: 
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O. R. App. against an order of the Sessions 
ee Sub-Judge, Jaunpur, dated July 10, 
1936. 

Mr. A. Sanyal, for the Applicants. 

Mr. R SS. Darbari, for the Opposite 
Party. 

Collister, J—This is an application 
in revision by certain creditors in respect 
to an order which was passed by the 
Subordinate Judge of Jaunpur under the 
U. P. Agriculturists’ Relief Act (Local 
Act XXVII of 1934) on July 10, 1936. The 
opposite party are the judgment-debtors 
of the applicants. They executed a mort- 
gage in 1911, the principal sum secured 
being Rs. 26,000. The rate of interest 
was 10 annas per cent per mensem 
compoundable annually (equivalent to 74 
per annum). On January 29, 1926, the 
mortgagees’ suit upon the mortgage was 
decreed for Rs. 47,230-11-6. Rupees 19,000 
had been realized before the suit, and it 
appears that after the decree a further 
sum of Rs. 36,000 was realized. The 
decree-holders then applied in execution 
with a view to realize the balance amount- 
ing to Rs. 38000. The opposite party 
preferred an application purporting to be 
under ss. 4 and 30, Agriculturists’ Relief 
Act. Their prayer, as contained in paras. 7 
aud 8 of the applicaticn was as follows: 

7. “Unders, 30, Act XXVII of 1937, the interest from 
January 1, 1930, up to May &, 1935, should be 
awarded at the rate mentioned in Sch. IL 

8. Under s. 4 of the aforesaid Act, the {rate of 


future interest shall not exceed the rate notified by 
the Local Government in the Gazette.” 


They also prayed for the fixing of 
instalments presumably under s. 5 of the 
Act. The operstive part of the lower 
Court's order is in the following terms: 

“I would allow the petition of the judgment-debtor 
and order that the interest be reducedin accordance 
with the provisions of s. 30, U. P. Agriculturists’ 
Relief Act, and further order that the sum that 
may thus be found payable by the judgment-debtor 
be payable by instalments extending over a space 
of ten years, the rate of one-tenth of the debt for 
each year commencing from December 31, 1937, and 
an default of payment of any two consecutive 
instalments, the amount of those two instalments 
would become at once realizabl@ by execution of 
the decree. I would allow no future interest in 
view of the fact that already a very exorbitant 
amount has been realized by the creditor from the 
judgment-debtor.” 

The first plea taken before us by the 
learned Counsel for the applicants is that 
the Court below was in error in directing 
that in default of payment of two instal- 
ments, only those two instatments should 
become realizable. This plea is well-founded; 
but a reference to s. 3 (4) of the Act 


Shows that the Judge’s order is erroneous 
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in another respect also. Sub-section (4) Nannoo Mal v. Hott Lal (1). Against this 
provides: there is a Bench decision, Man Mohan Das 


“If the decrees provides for payment by instal- 
ments, the Oourt shall direct that, where the number 
of instalments allowed is four or five and any two 
instalments are in arrears or where the number 
allowed is six or more and any three instalments 
are in arrears, the decree-holder may, notwithstand- 
ing the provisions of any law for the time being 
in force, immediately enforce payment ofthe whole 
amount then remaining due under the decree.” 


It is thus obvious that in the present case 
since the instalments are more than six, 
the decree holders will not be at liberty to 
take out execution unless and until there 
has been default in three instalments— 
the section does not say whether they 
should be conseculive or otherwise—and 
that then the whole amount remaining due 
would become realizable. The other plea 
taken before us on behalf of the appli- 
cants is that interest should be allowed 
from January 1, 1930, up to and after the 
date of the order fixing instalments at 
the rates provided in the Act. The appli- 
cants judgment-debtors did not ask for — 
and were not competent to ask for—any 
reduction of interest up to January 1, 1930. 
What they claim is that interest from 
January 1, 1930, should be awarded at 
the rate mentioned in Sch III, up to the 
date of tke order fixing instalments and 
that thereafter it should be awarded io 
accordance wiih the varizus notiications 
which have boen issued by the Govern- 
ment under s. 4 of the Act. The lower 
Court has directed that tnterest be reduced 
according to the provisions of s.30, but 
has not specified the exact manner of such 
reduction. Ithasnot allowed future interest. 
As regards future interest, i. e. interest 
from the date of the order fixing instalments, 
there has been considerable discussion 
before us as to whether s. 4.is or not 
applicable to decrees passed before the 
coming into forceof the Act. Section4 (1) 
provides that:. 

“Notwithstanding anything contained in the Civil 
Procedure Code, 1908, the rate at which future 
interest may be allowed in any decree for payment 
of money or for sale In default of payment of money 
or for foreclosure or in any order for grant of 
instalments passed against an agriculturist shall 
not exceed the rate notified by the Local Govern- 
ment in the Gazette under sub-s.(2) as in force at 
the time when the decree or order, as the caso may 
be, is passed.” 

It is contended on behalf of the applicants 
that s. 4 relates only to decrees passed after 
the Act came itto force and does not apply 
to cases in which a decree previously 
passed is to be amended under s. 30 (2), and 
reliance is placed. on a single Judge decision, 


v. Izhar Husain (2). As regards the last- 
named case, the judgment does not show 
whether the decree was passed before or 
after the Act; but we have sent for the record 
and we find that the decree dates back to 
a time prior to the passing of the Act. 
The Court had converted the decree origi- 
nally passsd into a decree for instalments. 
At p. 371* the learned Judges (Sulaiman, 
C.J. and Bennet, J.) observed: 


“We rather think thatthe reason why the provisions 
of s. 5, come immediately after ss. 3and 4 is that 
it was intended that when the decree is converted 
into a new decree for payment by instalments, the 
provisions of s. 4 would naturally apply.” 

At p. 372* they say: 

“We think that when a new decree is passed 
under s. 5, the Court must, in fixing the future 
interest, act in accordance with the provisions of 
8. 4." 

Towards the end of the judgment the 
learned Judges say : 

“In the present case the Court below made its 
order on May 25, 1935. As no rate of interest had 
been notified by Government for the period prior 
to May 8, 1935, and the rate of 34 per cent. noti- 
fied was to run with effect from May 8, 1935, 
onwards, the Court below could not reduce the 
future rate of interest forthe period prior to May 
&, 1935. But we think that the Court had full 
jurisdiction to reduce the rate to 34 per cent. fiom 
May &, 1935, till January 14,1936. We also think 
that the rate of fature interest allowable with 
effect from January 15, 1936, should be the notified 
rate of 84 per cent. until such a date when a new 
rate of interest is notified.” 

_ Section 30 of the Act was not considered 
in that case. The Court observed: 

“It ie unnecessary for us to express any opinion 
on the interpretation of s. 30.......as in the case 
before us the judgment-debtor did not apply under 
that section at all.” 

In Nannoo Mal v. Hoti Lal (1) (which 
we have already mentioned), Niamatullah, J. 
held thats. 4, Agriculrurists’ Rellef Act, is 
confined to cases in which a deeree is passed 
afier the Act comes into furce and does not 
at all apply 10 cases in which a decree pre- 
viously passed is to be amended under s. 30 
a2) of tre Act. The learned Judge at 
p. b63* sass: 

“It is said thatthe word “passed" indicates that 
8. 4 applies to decrees previously passed. I am 
unable to accept this contention, mainly because 
such an interpretation would bring 8.4 in conflict 
with s. 30 (?). Ifs. 4 is applicable, as is contended, 
the Court can reduce future interest to 3} per cent, 


(1) (1937) A LJ 681; 171 Ind. Oas. 520; A IR 
1937 All, 645; I L R (1937) AlL 771; 1937 RD 360; 10 
R A 278; 1937 A L R854. - 

(2) (1937) A LJ 370; 168 Ind. Oas. 19: A I R 
1937 All. 449; I LR (1937) All. 536;°9 R A €27; 
1937 RD 251; 1937 AL R 325, 


*Pages of (1937) A. L. J.—[Hd] 
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whereas s. 30 (2) makes it incumbent upon the 
Court to allow interest for the perisd after Janu- 
ary 1, 1930, at the scheduled rate, which is in 
most cases higher than 34 per cent ” 


There is another argument which has been 
advanced before us by the learned Counsel 
fur the applicants, and itis as follows: s. 3 
of the Act provides for fixing of instalments 
in a decree which has been passed after the 
Act came into force. Section 5 gives the 
Court power to convert a decree, whether 
passed before or after the Act came into 
force, into a decree for iustalments, and it 
makes s. 3 applicable for the purpose of 
fixing instalments. It is argued that since 
s. 4 was not made applicable, it was not 
the intention of the Legislature that the 
provisions of that section should apply to 
decrees passed before the Act came into 
force. Section 5, however, as we have already 
said, is concerned with all decrees, 
whether passed before or after the Act came 
into force, and it merely provides for con- 
verting a decree as originally passed into 
an instalment decree in the manner laid 
down ins. 3. The expression occurring in 
s. 4“or in any order for grant of instalments 
passed againet an agriculturist” is, apparent- 
ly as it stands, wide enough to cover all 
such orders, whether passed in respect of a 
decree anterior to or posterior to the Act, 
and we are inclined tc think that when 
gs. 3 wes made applicable by s. 5, it was 
the intention that the provisions of s. 4 
should automatically come into operation 
where a decree whether passed before or 
after the Act, is converted into a deeree or 
order granting instalments. This was pre- 
cisely the view which was taken by this 
Court in Man Mohan Das v. Izhar Husain (2) 
already referred to. As regards the single 
Judge decision in Nannoo Mal v. Hoti Lal 
(1) with” great respect we are not inclined 
to agree with the learned Judge that s. 4 
if held to be applicable in the case of 
decrees passed before the Act came into 
force, would be in conflict with s, 40 (2). 
Section 30 (1) provides: A 

“Notwithstanding anything in any contract to 
the contrary, mo debtor shall be liable to pay 
interest on a loan taken before this Act comes into 
force at a rate higher than that specified in Seh, III 
for the period from January 1, 1930, till such date 


as may be fixed by the local Government in the 
Gazette in this behalf.” 


*Sub-section (2) says: 

“If a decree has already been passed on the basis 
of a loan and remains unsatisfied in whole or in 
part, the Oourt which passed the decree shall, on 
the applicatien of the judgment-debtor, amend it 
by reducing in accordance with the provisions of 
sub-s. (1), the amount decreed on account of 
jntereat.. 


GUROHARAN PRASAD V. ALI gAJJAD (ALL.) 


14910 
Under Sch. [II certain maximum rates 
are prescribed with effect from January 1, 
1930, and these rates were thereafter sub- 
ject to modification in accordance with 
rates which might be notified by the Gov- 
ernment under s. 4 subject to the provisions 
of Note (b); but when once an order for 
instalments was passed, it seems to us that 
if was the intention of the Legislature that 
the maximum rates should be those given 
in the various notitications under s. 4, 
being no longer subject to Note (b) to 
Sch. III. Under s. 30 (1), the rates fixed 
in Sch. LIE will be applicable only till such 
date as may be fixed by the Local Govern- 
ment in the Gazette in this behalf. In our 
opinion the interest from January 1, 1930, 
up to the date of the order under revision, 
1. e. the order fixing instalments, should be 
not higher than the rates given in Sch. III 
read with Notes (a) and 6); and we think 
the Court below was wrong in refusing 
future interest. From the date of the 
aforesaid order, interest should be caleulated 
according to the various notifications which 
may have been issued by Government under 
s. 4, Learned Counsel for the applicants 
contends that we are nct justified in allow- 
ing interest af rates lower than the maxi- 
mum rates which have heen prescribed by 
the Act. In the present case the rate of 
future interest originally decreed was 6 per 
cent. per annum, whereas the rate prescrib- 
edin Sch III for the period from January 
1, 1980 up tothe date of the first notifica- 
tion, ¿ e. May 8, 1930, works out at 64 
per cent. Learned Counsel maintains that 
this isthe rate which we ought to allow. 
We are unable to accept this contention. 
Section 30 (1) provides that the rate of 
interest shall not be higher than that spe- 
cified in Sch. HT, and this does not imply 
that the Gort is not at liberty to allew a 
lower rate than that prescribed by the Act. 
In a Pwl Bench case, Rughubir Singh v. 


Mulchand (3) the Court observed: 

“Tt may also be noted that the rates of interest 
prescribed in Sch. HI are the maximum rates 
beyond which the interest cagmot be alluwed. They 
are not necessarily the rates which should be 
allowed in every case by the Courts, There may 
therefore well be a case where a lower rate may be 
allowed.” 

That same Full Bench held that the 
rate of interest to be fixed by the Court 
in an application under s. 30 of the Act is 
tə be calenlated, not on the accumulated 
amount due under the logn, but upon the 


principal amount advanced as loan, and it 

(3) (1937) A LJ 671; 170 Ind. Oas. 567; AI R 
1937 All. 598; I L R (1937) All, 805;10R A 175; 
1937 A LR 741; 1937 RD 428. 
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is thus clear that interest in the present 
case with effect from January 1, 1930, 
will be caleulated on the principal sum. In 
the result we modify the lower Court's 
order in the following manner: We direct 
that interest from January 1, 1930, shall 
be calculated under Sch. I, Note (a) of the 
Act upon the principal sum at 6 per cent. 
per annum simple up to May & 1935 (the 
date of the first notification), that thereafter 
it shall be ecaleulated in the manner pres- 
cribed in Note (b) to Sch. IH up to the date 
of: the order granting instalments and that 
thereafter it shall be calculated at the rate 
prescribed in the notification of January 
11, 1936,and shall thereafter be modified 
in accordance with any subsequent notifica- 
tions which may have been or may be 
issued. Asregards the matter of instalments, 
we direct in accordance with s. 3 (4) of 
the Act, that where any three insta!ments, 
are in arrears, the decree-holder will be at 
liberty to enforce payment of the whole 
amount then remaining due under the 
decree. We make no order as to costs. 


8. Order modified. 


LL 


LAHORE HIGH COURT _ 
Oriminal Revision No.617 and Oriminal 
Miscellaneous No. 130 of 1938 
June 17, 1938 
Buipg, J. 

LACHHMAN DAS—Pertittonne 
versus 

JAI GOPAL AND cofsERS—RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 561-A 
—Application for expunging remarks made by 
Magistrate—No evidence to support remarks even as 
legitimate inferences—Remarks reflecting on charac- 
ter and likely to affect future of applicant~Remarks 
should be expunged. 

Although a Magistrate is entitled to draw legiti- 
mate inferences from the evidence on record, yet 
when there is no evidence on record to support the 
remarks made by the Magistrate for expunging 
which an application is made, even as legitimate in- 
ferences, such remarks are wholly unjustitied and 
when they reflect on the character of the applicante 
and would affect his future, itis only fair that they 
should be expung®i. 

Mr. Amolak Ram Kapur, for the Peti- 
tioner. 

Mr. Jhanda Singh, for the Respondent 

(Jagdish Lal). 

Mr. N. L. Sadana, for tLe Respondents, 


Order.—Criminal Revision No. 617 and 
Criminal Miscellaneous No. 130 of 1938 are 
connected and can be disposed of together. 
The respondents Jai Gopal (aged 25), 
Jagdish Singh (aged 20-21), Satyapal 
{aged 20) were prosecuted for offences under 
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ss. 329, 327 and 347, Indian Penal Code, 
and Jagdish (aged 15) for abotting the 
offences. Jai Gopal was seitenced to 
rigorous imprisonment for two years, while 
others were only sentenced to imprisonment 
till the rising of the Court chiefly in view 
of their ages. On appeal, the learned Ses- 
sions Judge reduced the sentence of Jai 
Gopal also fo a fine of Rs 50. The peti- 
tiouer Lachhman Das, who was the victim 
of the alleged offences, has fled a petition 
for enhancement of the sentences (Criminal 
Revision No 617 of 1938) of the convicts on 
the ground that the ssntences were grossly 
inadequate and have resulted in failure of 
justice and has also prayed under s. 561-4 
for the expunging of certain remarks in the 
judgment of the trial Court, which reflect 
on his character and which, according to him, 
are not supported by any evidence on the 
record. 

The case for the prosecution was that 
Lachhman Das who isa teacher in the Arya 
High Schvol at Hafizabad had admonished 
a boy named Lachhmi Narain aged about 
14) who was in his class and whoisa 
prother of the respondent Jagdish, not to 
keep the company of vagabonds. The 
reference was taken to be to the other three 
respondents who are said to have taken 
great offence and decided to teach 
Lachhman Dasa leason. Accordingly 
Jagdish decoyed Lachhman Das to his house 
on the pretext that his mother wanted to see 
him, and when he went there, he was given 
a sound thrashing by the other three res- 
pondents. The defence version was that on 
the night of the occurrence, the four respon- 
dents returned to the house of Jagdish at 
about 9 15 r. m. after playing volley ball. 
They heard acry from inside and on enter- 
ing found the petitioner Lachhman Das 
with Lachhmi Narain, who complained that 
the former was trying to commit an 
unnatural offence on him by force. The 
respondents were enraged and gave Lachh- 
man Das a few slaps and threatened to 
report the matter tothe Police. Lrchhman 
Das then tendered aa apology and was Jet 
off. The respondents, however, denied that 
Ex. P/B was the apology, whic) accord- 
ing to the prosecution, Lachhman Das had 
been forced to write. Both the Oourts 
below have held the presecution story to be 
proved in substance and rejected’ the 
defence version. The learned Counsel for 
the petitioner contended that in view of 
the serious nature of the «offences, the 
sentences passed on the respondents are 
wholly inadequate. (The judgment then 
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discussed the evidence and proceeded). 
This petition for enhancement wis filed 
more than three months after the judgment 
of the Sessions Judge was pronounced, 
No petition for enhancement has been filed 
on behalf of the Crown and in view of all 
the circumstaces, I do not think this is a fit 
case for enhancement of sentnce at this 
stage. As regards the application under 
s. 561-A, the petitioner has prayed for the 
following passagein the judgment of the 
trial Court being expunged: 

“At the same time, I think, Lachhman Das, 
teacher, has not enjoyed and does not enjoy an 
enviable raputation, and reading between the lines 
one can feel his partiality for the boy Lachhmi 
Narain, It seems this boy had somehow or other 
begun resenting this affection of the teacher who 
had then begun to treat him badly in the class. The 
boy complained of this treatment to his other 
associates and the present crisis seems to have 
developed.” 


It was urged that thereis no evidence 
whatever on the record to support the above 
remarks which reflect on the character of 
Lachhman Das and would prejudice his 
future career, The learned Counsel for 
the Orown drew my attention merely to the 
fact that the Sessions Judge had made 
somewhat similar remarks and also urged 
that the Magistrate was within his rights 
in drawing inferences from facts, although 
there was no direct evidence to support the 
remarks of the learned Magistrate. The 
only fact to which reference was made in 
this connection was that some boys used to 
goto Lachhman Das’s house at night for 
tution and that this was against the rules 
of the schcol. The circular containing the 
rules has not been produced But even if 
some boys were going to Lachhman Das at 
night for tution, this would not necessarily 
show that he had immoral relations with 
them. It iss to benoted in this connection 
that Lachhman Da3is a married man and 
has children, My attention was not drawn 
to any evidence to support the remark of 
the learned Magistrate that “Lachhman Das 
did nct or does not possess any enviable 
reputation.” Nor was any evidence on the 
record pointed out sbowing that Lachhman 
Das had “partiality for Lachhmi Narain” 
and that the boy had begun to resent it. 
It is noteworthy in this connection that the 
boy Lachhmi Narain was not even produced 
as a witness in this case. The Sessions 
Judge's remarks on this point are somewhat 
confused, but [ do not think he meant to 
give any finding that Lachhman Das was 
a man of a disreputable character. 

Although a Magistrate may be entitled to 
draw legitimate inferences, the learned 
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Counsel for the Crown was unable to invite 
my attention to any evidence on the record, 
wh.sh would support the above remarks 
even as legitimate inferences. The case 
for the prosecution had succeeded, while 
the defence set up had failed. The above 
remarks being unsupported by any evl- 
dence on the record, were, in my opinion, 
wholly unjustified and as they reflect on the 
character of Lachhman Das and may affect 
his future, it is only fair that they should be 


expunged. I accordingly direct them to 
be expunged. 
S. Order accordingly. 


So Teee 


MADRAS HIGH COURT 
Second Civil Appeal No. 620 of 1933 
August 22, 1938 
WADSWORTH, J. 

ALLAKA SANYASI NAIDU AND 
OTHERS—- APPELLANTS 
versus 
RAJA or VIZIANAGARAM AND 


OTHERS— RESPONDENTS 

Inem—Three classes of inam grants, stated—Post- 
settlement grants— Presumption of resumability— 
Land tenure— Grant. 

Inam grants have been classified under three 
groups: (1) a grant of land on favourable rent 
burdened with service, (2: a grant made in conside- 
ration of past and future service, (3) a grant of an 
office remunerated by an interest in land in lieu 
of wages. Lakhamgavda v. Keshav Amnaji (l), re- 
ferred to. 

The idea behind the presumption that the post- 
settlement grants are resumable is that a personal 
servant of a zeminday is necessarily one whose 
service the zemindar has the right to terminate and 
that a zemzindar would not ordinarily give away 
land revenue in lieu of wages in perpetuity to such 
a servant without reference to his need of the 
services for which the wages are paid. That is to 
say, the presumption is one based on the ordinary 
conduct of the average land-holder and is, by its 
very nature, rebuttable by very slight evidence 
to the contrary. This presumption has a logi- 
cal basis and that unless there is something inthe 
evidence to indicate the contrary, the natural infer- 
ence to be drawn is, that the grant was in all pro- 


*bability, always regarded asresumable. Sanniyasi v. 


Salur Zemindar (2), Mahadevji v. Vikrama (3), 
Sobhanadri Appa Rao v, Venkatanarasimha Appa 
Rao (4), Vadisappu Appandora v. Veerabhadraraju 
(5), Visweswarx v, Goria Budaradu (6) and K, 
Ananga Bheema v.5. Prahlada Bissoyi (7), relied 
on, Alakh Narayana v. Appalaswami (€) and 
Sobhanadri Apparao v. Mullupudit Ramadu (9), 
referred to. 


S.C. A. against the decree of the Sub- 
Judge, Vizagapatam, dated July 29, 1932. 

Mr. P. Somasundaram, fot the Appel- 
lants. 

Mr. S. Ven katesa Aiyangar, for the Res- 
pondents. 
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Judgment.—This appeal is preferred by 
the defendants in a suit brought by the 
Rajah of Vizianagaram for the resumption 
of a darimila or post-settlement service 
inam. It appears to be established that 
the lands in question are held under an 
inam grant made at some time after 1836. 
The grant was hereditary and it related to 
what is known as ‘Pattamdar’s Service’ 
which is a service involving the giving of 
assistance to the revenue subordinates of 
the zamindar. The document of grant is 
not available and the documentary evidence 
from which the nature of the grant might 
be inferred is meagre. There are four old 
documents of come importance in the 
evidence. Firstly, there is Ex. 2 which is 
a patta of the year (855, relating to the 
lands. This merely says that the land 
has been given away with a view “that 
you may protect the razyats and that you 
may enjoy the same as akarvam, etc.” This 
indicates nothing more than that there was 
a service tenure. Exhibit K of the year 
18662 is the next document of importance 
and it ison this document that the learned 
Subordinate Judge mainly relies in holding 
that the grant wasa personal service grant 
resumable atthe pleasure of the zamindar. 
Exhibit K is en extract from the Inam 
Register signed by a Deputy Collector. 
It has the usual columns, describes the 
office to which the inam is attached as 
gramanayakaram, what apparently is the 
same as peitamdar—and in the column 
showing how the inam was acquired, the 
remark is thatthe zamindar was pleased 
to grant the inam for the purpose of grant» 
ing takkavi loans to the raiyats, for payment 
of the kist, for the cultivation of waste lands 
and for setting right such other affairs, 
“settling thatihe inam should be enjoyed 
only during his pleasure.” The only other 
documents that throw any light on the 
matter are bxs. V and J which are renewal 
grants of the yeais 1868 and 1869. These, 
documents, except for the words showing 
that the grant was hereditary and was con- 
nected with revenue service, give little light 
on the questions to be decided. 

Whatis the position on this state of the 
evidence? The case law on the question 
of presumptions has been placed bef:re 
me. Inam grants have ‘been classified 
under three groups (|) a grant of land on 
favcurable rest burdened with service, (2) 
a grant made in cousideration of past and 
fuluie service, (3) a grant of an office 
remunerated by an interest in land in lieu 
of wages. Itis pointed out in. Lakhumgavda 
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v. Keshav Annaji (1) that grants forming 
classes (1) and :%) are normally out and out 
granis not resumable by the grantor in the 
absence of a condition to that effect, aud 
in any case, the zamindar who seeks to 
dispossess those who have been in posses- 
sion for several generations has, in the 
first instance, to establish those facts which 
form a basis for a prima facie inference 
that the grant is one which may be 
presumed. Thereis along line of Madras 
decisions which lay down that in the case 
of post-settlement personal service inams, 
we start with the presumption that the 
grantor has aright to resume and that it is 
incumbent upon the holder of the grant to 
rebut this presumption when once it has 
been establisbed that the grant is of this 
nature. Decisions of this kind are: 
Sanniyasi v. Salur Zamindar (2), Mahadevjt 
v. Vikrama (3), Sobhanadri Appa Raov. 
Venkatanarasimha Appa Rao (4), Vadisapu 
Appandora v. Veerabhadraraju (5), 
Visweswara v. Goria Budaradu (6) and 
K. Ananga Bheema v. S. Prahlada Bissoyi 
(7). he question of the extent to which 
the authority of this line of decisions has 
been shaken by the Full Bench ruling in 
Alakh Narayana v. Appalaswami (8) does 
not appear to have heen completely 
settled. In a recentcase Sobhanadr: Appa- 
rao Vv. Mullupudi Ramadu 19) Madhavan 
Nair and Stodart, JJ. seem to have left the 
matter open. The Full Bench dealt with 
the case of a pre-settlement tnam and held 
tbat when there is no clear evidence as to 
the nature cfthe grant, the question as to 
the clase in which a service grant falls, 
whether it is a grant burdened with 
Service, a grant in consideration of past 
and future service or the grant pf an office 
remunerated by a favourable tenure of 
land, is a matter on which there i3 no 
presumption one way or the other. This 
decision does not expresaly refer to the 
line of cases dealing with the presumption 
as to postsettlement personal service 


grants. The idea behind this presumption 
(1) 28 B 305; 6 Bom. L R 364. 
(2) 7 M 268, 
(3) 14 M 365. 


(4) 26 M 403. 
9) (1911) 2M W N 466;12Ind. Cae. 487; JOM LT 
9] ° . 


pÊ (1910) M W N 436; 7 Ind. Cas, 401;8 M L T 


(7) Q914) M WN 179; 21 Ind. Cas, 833A I R 
1914 Mad. 669; 14M LT 562. ° 

(8) 59M L J 183; 127 Ind. Cas. 231; AIR 1930 
Mad. 755; 32 L W 301; Ind. lul. (1930) Mad. 973 (E B). 

(9) A IR 1936 Mad. 83]; 168 Ind. Cas, 498; (1936) 
M WN 418, 9 R M 596, 
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is, I think, that a personal servant of a 
zamindaris necessarily one whose service 
the zamindar has the right to terminate 
and thata zamindar would not ordinarily 
give away land revenue in lieu of wages 
in perpetuity to such a servant without 
reference to his need of tbe services for 
which the wages are paid. Thatis to say, 
the presumption is one based on the 
ordinary conduct of the average land-holder 
and is, by its very nature, rebuttable by 
very slight evidence to the contrary. It 
seems to me that this presumption has a 
logical basis and that unless there is some- 
thing in the evidence to indicate the con- 
trary, the natural inference to be drawn 
from the facts such as those of this case. is 
that the grant was, in all probability, always 
regarded as resumable. The zamindar 
remunerates one of his servants for his 
work by permitting him to hold land on 
favourable tenure and recognizing the 
right of the son to step into his father's 
shoes and enjoy the emoluments of his 
office. In ordinary prudence the zamindar 
would retain the right, if he no longer 
required the service or if the render- 
ing of service was etopped by tke 
default of the servant, to stop paying the 
wages 

I am, therefore, of opinion in the present 
case that the zamindar can, in the absence 
of evidence to the contrary, rely upon the 
presumption of resumability. But quite 
apart fromthe presumption there is in the 
documentary evidence one slight indication 
in favour of the resumability of the inam 
and itis on this mainly that the learned 
Subordinate Judge relies. I refer to the 
words in Ex. K, “settling that the inam 
should be ehjoyed only during his pleasure.” 
It has been pointed out in Alakh Narayana 
v. Appalaswami (8) and in other cases that 
such words as “at the pleasure of His 
Highness, when found in documents 
addressed to a zamindar, may be mere 
expressions of subservience and have little, 
if any, significance as indicating the terms 
on which a grant is held. It must, however, 
be pointed out that Ex. K is not a docu- 
ment addressed toa zamindar but an entry 
in a register prepared by a Government 
Official. Quite probably the remarks in 
the column relating to the history ofthe 
inam were extracted from some other source 
which may haye been a document addressed 
to the zamindar or prepared by a zamindari 
Official, But there is no evidence on that 
point and all that we can say is that there is 
an entry in a Government register of ancient 
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date which indicates that the inam was held 
during the pleasure of the zamindar. In 
the absence of other evidence and quite 
apart from any presumption, I am of opinion 
that this small piece of evidence would be 
sufficient to decide this casein favour of the 
zamindar and to justify the decision of the 
learned Subordinate Judge. In the result, 
therefore, the appeal is dismissed with costs. 
Leave granted. 


N.S. Appeal dismissed. 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 37 of 1938 
August 25, 1938 
Mra Bu, Orra, O. J. AND DUNKLEY, J. 
CHUAN SENG & Co.— APPELLANT 
versus 


ASTER & Co.— RESPONDENT 

Presidency Towns Insolvency Act (III of 1909, 
Rang), s. 9 (g)— Test to be applied to notice of 
suspending payment-—At meeting of creditors deb- 
tor saying that if his offer of composition was re- 
jected, he had nothing to give to credtters—Statement, 
whether amounts to notice—Insolvency—Firm—Not 
firm but its partners can be adjudicated in name of 
firm—Adjudication—Petition by creditor and debtor 
—Whether there can be two adjudicattons—Result 
of double adjudication. 

The test which is to be applied to a notice of 
suspending payment is whether the language of 
the notice, be the notice, a written notice or a 
verbal notice, is such that it could only lead the 
creditors to infer that if the offer of composition 
made by the debtor is not accepted, suspension 0 
payment is the only alternative. Where, therefore, 
at the meeting of the creditors the debtor said that 
if his offer of composition was not accepted he had 
no other assets whatever and there was nothing 
else that he could give to his creditor, even if there 
was no definite statement by the debtor that he 
would have to file his petition, in insolvency still 
his statement was a statement which could lead the 
creditors to infer only that he intended to suspend 
payment of his debts and, therefore, his statement 
amounted toan act of insolvency. Crook v, 
Morley (1) and Clough v. Samuel (2), relied on. [p. 
528, col 1.] . 

A firm is not a legal entity, and a firm cannot 
be adjudicated insolvent, but the partners of a 
firm can be adjudicated in the firm name; and 
when the petitioning creditor dbmmits himself to a 
statement that the firm to bs adjudged insolvent is 
merely a business name of a single person, then 
there is no significance in an adjudication in the 
firm name. 

There is no legal bar to two separate adjudications 
of the same person in respect of same debts when there 
is a petition by a creditor and also a petition by the 
debtor himself, The only result of this double adju- 
dication is that the Court must, after the adjudication, 
make up its mind and make a defimite order as to 
the particular proceedings in which the insolvency 
shall proceed and the assets of the insolvent shall 
be realized. 


©. Misc. A. against the order of the High 
Court, Original Side, dated May 4, 1938, 
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Messrs. P. K. Basu and K.N. Dangli, for 
the Appellant. 

Mr. Hormasjee, for the Respondent. 

Dunkley, J. —This is an appeal against 
an order of the learned Insolvency Judge 
adjudicating the appellant upon a petition 
of the respondent-creditor. Dealing first 
with the merits of the petition, the petition 
itself was headed : 

“In the matter of Chuan Seng & Co, being the 
firm name and style under which Lim, Hock Ew 


carried on business as a trader at No. 539, Dalhousie 
Street, Rangoon.” 
the 


Consequently, averment in the 
petition, by which the respondent is un- 
doubtedly bound, is that the firm known 
by the name of Chuan Seng & Co. is a one 
man firm, the proprietor of which is a 
person named Lim Heck Ew. The act of 
insolvency upon which the appellant has 
been adjudicated is set oub in para. 4 of 
the petition. There it is stated that on 
January 5, 1938, a number of creditors of 
the appellant metin the office of Messrs. 
Balthazar & Son, Ltd. and at that 
meeting the appellant informed his credi- 
tors that his only available asset was a 
claim against an insurance company for 
payment of some Rs. 20,000 or Rs. 30,000 
on account of fire insurance policy. It 
appears that the appellant’s business pre- 
mises and the whole of his stock. had been 
burotina fire. It is said that at this 
meeting the appellant produced a composi- 
tion deed whereby he agreed to have the 
amount to be recovered from the insurance 
company divided amongst his creditors and 
his creditors were to agree to accept this 
amount in full satisfaction of their claims. 
It is further averred that the creditors 
refused to accept this composition and that 
thereupon tbe appellant said that unless 
this offer was accepted, he woull have no 
other course open to him but to file his 
petition for the benefit of the Insolvency 
Act. In para: 6 ib) of the petition, it is set 
out that this amounted to an act of insol- 
vency in thit with intent to defeat and 
delay his creditors the appellant had 
given notice, in the termsof cl.(g) of s 9 
Rangoon Ins:lvency Act, that ‘ne has 
suspended or is about to suspend payment 
of his debts.” 


At the hearing of this petiticn, the res- 
pondent and twg witnesses for him and the 
appellant and one witness on his behalf 
were examined, and the learned Ins lveacy 
Judge, upon this evidence, came to the 
conclusion that at the mecting in the 
office of Messrs. Balthazar &- Son, Ltd., 
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which meeting was admitted by the ap- 
pellant (and further the appellant admitted 
that at that meeting he had made a pro- 
posal f sr composition) there was a further 
statement by the appellant to the effect 
that if his creditors did not accept the 
composition proposed, they were not likely 
to get anything at all and that further if his 
creditors did not sign the composition deed 
he would be obliged tofile bis own patition 
in insolvency, Ít is said that the evidence 
does not support this finding of fact. 
But, at the very lowest, the evidence does 
amount to this, that the composition deed 
was produced and that it was a composition 
for an uncertain amount, but was to the 
effect that whatever was recovered from 
the insurance company should be distribut- 
ed amongst the creditors, that this offer 
was refused by the creditors, and that the 
appellant then said that as the offer wag 
refused, he would have to take such steps 
as he considered necessary. That is the 
statement of the most reserved of the wit- 
nesses in support of the petition. The 
other two witnesses said definitely that 
the appellant said that us the composi- 
tion was not accepted he would have to 
file his petition for adjudication. It ig 
certainly clear that at the meeting the 
appellant did definitely state that the 
whole of his assets consisted of this claim 
apainst the insurance company and that. 
all that his creditors could possibly get 
was the amount which was to be recovered 
from that company. 

In my opinion, this state of facts is gov- 
erned by the case in J. Crook v. Morley (1). 
It seems to me that, except for the fact that 
in Crook v. Morley (1) the debtor sent a 
letter to bis creditors, the facts Were very 
similar indeed. As pointed out by the House 
of Lords again in Clough v. Samuel (2), 
the test which isto be applied is whether 
the language of the notice, be the notice a 
written notice or a verbal notice is such 
that it could only lead the creditors to 
infer ihat if the offer of composition made 
by the debtcr is not accepted, suspension 
of payment is the only alternative. What 
occurred at the meeting in this case is 
clearly that the appellant said that if his 
offer of composition was not accepted, He 
had no other assets whatever and there 
was nothing clse that he could give to his 
creditors. Consequently, even if it be held 


(1) 1891) A O 316: 61 LIQ B 97; 65 LT 389: 
8 Morrell 227. i 

(2) 1205) AC 419; 4 LJ KB 9S; 93 LT agi: 
54 WR 114; 27 T L R 702; 12 Manson 347, 


598 


that there was no definite statement by 
the appellant that he would have to file 
his petition, it still is, in my view, 
clear that his statement wasa statement 
which could lead the creditors to infer only 
that he intended to suspend payment of 
his debts and that therefore his statement 
amounted to an act of insolvency. 

Let me add further that, when one con 
siders the fact that after the respondent had 
filed his petition to adjudicate the ap- 
pellant on February l4, the appellant 
himself, on February 15, filed his own 
petition for adjudication, that lends great 
support to the evidence Jed on behalf of 
the respondent to the effect that at the 
meeting the appellant did say that if the 
composition deed .was not signed, he would 
be obliged to file his petition, and no 
doubt sucha statement as that is a notice 
of an intention to suspend payment of 
debts. Oonsequently, on the merits, I agree 
with the learned Insolvency Judge that 
an act of insolvency had been committed, 


and tbat therefcre the appellant ought 
to be adjudicated on the respondent's 
petition. 


One other point has been raised hefore 
us, and that is that a debtor cannot be 
twice adjudicated, once on his own peti- 
tion and once on a creditor's petition, in 
respect of the same debts. The facts in 
this case are that the respondent's petition 
of February 14, was inthe firm name of 
Lim Hock Ew, that is Chuan Seng & 
Co. Onthe February 15, Lim Hock Ew 
fled his own petition in his own name and 
on this later petition an ex parte order of 
adjudication was made on February 19. 
Subsequently, when it was suggested that 
further proceedings should take place in 
the case ĉf the appellant's own petition, 
the respondent objected and insisted upon 
having an adjudication on his petition 
also. Upon this the learned Insolvency. 
Judge directed, by his order of Aprill, 
1938, that the petition of the respondente 
should be heard and decided on the 
merits, In the course of his order the 
learned Judge said that there was no 
evidence before him that Lim Hock Ew 
was the sole proprie‘cr of the debtor firm 
and that complications might ensue if 
ib“ were subsequently-found that he was 
not the sole proprietor. With the greatest 
respect, the learned Judge appears to 
have overjcoked the petition itself 
of the respondent, which definitely states 
that this firm is a one man firm, the pro- 
prietor of which is Lim Hock Ew, ard con- 
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sequently the result of an adjudication upon 
this petition must be the adjudication of 
Lim Hock Ew and of no other person, 
and even if subsequently it were to be 
found that there were other partners in 
this firm, they would not be adjudicated 
upon this petition, 

The real meaning of “firm' has not been 
always clearly borne in mind. A firm is 
not a legal entity, and a firm cannct be 
adjudicated insolvent, but the partners of 
a firm can be adjudicated in the firm 
name; and when the petitioning creditor 
commits himself to a statement of this 
kind, then there appears to be no signi- 
ficance in an adjudication in the firm name 
as the petitioning creditor himself avers 
that the firm name is merely the business 
name of a single person. Furthermore, there 
was evidence to the same effect before 
the learned Insolvency Judge, in that Lim 
Hock Ew had himself sworn an affidavit 
staiing that he was the sole proprietor of 
the business which was carried on in this 
name, 

However there is no legal bar to two 
Separate adjudications of the same person. 
if these had been two petitions by credi- 
tors alleging two different acts of insolvency 
both the ereditors would -have insisted 
upon the Court going into the merits of 
their petitions and making an adjudication 
thereon and the same position, in my view, 
exists when there is a petition by a creditor 
and aleo a petition by the debtor himself, 
The only result of this double adjudication 
is that the Court must, after the adjudica- 
tion make up its mind and make a definite 
order as to the particular proceedings in 
which the insolvency shall proceed and the 
assets of the insolvent shall be realized. So 
far as this is concerned, the learned 
Insolvency Judge, in his order of May 4, 
1938, has directed a stay of all further 
proceedings in Insolvency Case No. 22, 
which is the case on Lim Hock Ew’s own 
petition. However we are of cpinion that 
in view of the fact that, both respondent 
and tbe appellant were agreed that there 
was no distinction whatever between the 
businese carried on in the name of Chuan 
Seng &Co. and the business carried on by 
its scle proprietor Lim Hock Ew, the 
proper order tu „have passed on the appli- 
cation of February 23, to proceed with the 
respondent’s petition was dh order that it 
was unnecessary to proceed on this peti- 
tion as the appallant had already been 
adjudicated upon his own petition, and a 
direction that the records of the present 
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insolvency should be amalgamated with 
those of the insolvency on the petition of 
the appellant. We, therefore, now direct 
that this should be done and that the two 
insolvency cases should be amalgamated 
into one proceeding. So far as this parti- 
cular appeal is concerned, the appeal fails 
but in the circumstances, as, in our view, 
it. was unnecessary for the respondent to 
press for a decision on his petition, there 
will be no order as to the costs of the 
appeal. ae 

Mya Bu, O. J —I agree. 

S. Appeal dismissed. 
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Judgment. ;-The claim of the plaintiffs 


has been dishhissed by both the lower 
Courts on the finding that the land now 
in suit-was sold at the auction sale 
and tha; the claim is barred by s. 47 of 
the Civil Procedure Code. There is no 
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difficulty in deciding that, ifthe property 
in suit was in fact sold and possession 
given according to the gale, no suit 
woull now lie tocontest the matter. But 
in arriving atthe finding that the fields 
insuit were sold, the learned Judge of 
the first Appellate Court has had to 
get over the contents of the sale 
certificate, and the sale certificate 
is dealt with in the following way. 
First of all it is said that the fields 
mentioned in the preliminary and the 
final decrees are comprehensive enough 
to include the fields in suit. No doubt 
they are, except in the case of survey No 7 
of Khojanpur which was never included 
in the mortgage decree at.all. 

The next reason given is that the 
application made to have the sale set 
aside by the defendant under O. XXL, 
r. 90, would have no meaning if the fields 
in suithad not bsen sold, and reference 
is then made to the evidence of the 
appellant himself regarding his protest 
before the Civil Court and the Collector, 
The appellant deposed that he protested 
before the Civil Court as well as before 
the Collector that the pot-hissas in the 
survey number in suit did not represent 
ths land of Ohinnumia’s 8 annans’ share 
“directed to be sold” and that he made 
an application under O. XXI, r. 90 of the 
Oivil Procedure Code, for setting aside 
the sale on the ground that the land 
fetzhed a low price and that 16 annas’ 
share in two fields had been showa 
instead of 8 annas share as dirested 
by the decree. But I failto see how one 
can infer from this statementthat what 
was actually sold was something different 
from what is mentioned in the, sale certis 
ficate. Then itis said that the differences 
in area and sub-shares may be due to the 


introduction of the Record of Rights 
after the passing of the final decree; 
butin view of the fact that the sab- 


divisions and area ara clearly specified 
in the sale certiticate and in view of the 
wording of a revisional order discuss- 
ed below I cannot accept such a 
theory. 

Then it is said that the order passed 
by the Judicial Commissioner on January 
6, 1922, clearly explains the position. 
The order of the Judicial Commissioner 
referred to shows that when the mortgage 
decree was to be executed, dt was found 
that some of the fields decreed to be 
sold were not recorded in the name of the 
judgment-debtor in the Record of Rights; 
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Acccrdingly the case was referred back 
tothe Oivil Court which directed only 
those fields which were recorded in the 
judgment-debtor’s name tobe sold. The 
decree-holder gavea list of such fields. 
The list was “compared in Court with the 
decree” and forwarded to the Collector, and 
the proclamation of sale followed this 
list, Ifthe decree-holder gave a list of 
what was tobe sold specifying the fields, 
and sale washeld in accordance with the 
list, is it conceivable that the sale certi- 
ficate, whichis on the face of it clear, 
should have departed fromthe list which 
was passed by the Court? In my judgment 
the failure to pay proper attention to the 
wording of the sale certificate and over- 
ruling its clear words is an error of 
law having regard to the observations 
made by their Lordships of the Privy 
Council in Ramabhadra Naidu v. 
Kadiriyasami Naicker (1). A sale certi- 
ficate is a document of title and shows 
exactly what property passed by the 
sale,and where the specification of the 
property is clear and unambiguous, it is 
not possible to say that different property 
passed because different property could 
or should have been sold or because the 
mortgage was comprehensive enough to 
include further property or because the 
defendant made an application to have 
the sale set aside or because the defendant 
made some kind of complaint in the Civil 
Court and the Court of the Collector. More- 
over, in the present case the fact that the 
plaintiff gave a list of the fields and 
the fact that the very sub-divisions men- 
tioned in the sale certificate are referred 
to in the Record of Rights strongly supports 
the inference which in any case should be 
legally drawn that the very fields and 
sub-divisions mentioned in the sale certifi- 
cate were the fields and sub divisions which 
had been put to sale. I do not consider 
that it is open tome to find that an 8 
annas share was specified in 
and then toapply the maxim falsa demon- 
stratio non nocet. 

Once the finding that the fields in suit 
not specified in the sale certificate were 
sold is set aside, as] consider it should 
be, the question remains in a more 
difficult form asto whether the suit is 
maintainable, and in order to apply 
the law, it becomes necessary to consider 


(1) 44 M483; 63 Ind. Cas. 708; A I R1922 P O 
252; 48 IA 155; (1921) M W N 374; 14 L W 125; 
3 U PL R (PO) 83; 30M LT 34: 24 Bom. L R 
692 (P O): 
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further the material available. The 
plaintifi’s case is worded in the following 
fashion. It is said that symbolical pos- 
session was given of the fields in suit in 
execution and that on the date of symboli»: 
cal possession the plaintiff unlawfully took 
possession of the fields in suit. The records 
have been eliminated. Of course if it 
was not the act of the Court or its officers 
which gave possession to the defendant, . 
the case might be a case of ordinary 
dispossession of those portions of land 
which were in possession of the defendant 
under his purchase taken in execution. 
But what the plaintiff avers is that 
symbolical possession was, in fact, taken 
of the fields in suit in execution. 


The main questions thus arising for 
decision may be summarised as 
follows: 


(1) What isthe proper construction of 
these averments ? 

(2) Is the suit barred on these averments 
by the provisions of s. 47, Civil Procedure 
Oode ? 


As regards (|) they can only mean that . 
by „beat of drum the ownership of 
respondent No.1 of the fields in suit was 
proclaimed by an officer of the Court. 
No party can take symbolical possession 
in execution by his own independent act. 
On the date of such proclamation res- 
pondent proceeded to enter into possession: 
of what was so proclaimed. | 

The reason for this drafting of the 
plaint is obvious. The plaint was pres. 
sented by Counsel, the words symbolical 
possession were also written in brackets 
in English to make the matter clear. 
The plaintiff himself who can remember 
the number of a rule in O. XXI, is no 
stranger tothe law, and whatever garbled 
version of facts has been put forward, the 
law would, probably be studied, and the 
necessity felt of somehow separating the 
dispossession by the plaintiff from the 
proceedings in executions In his oral 
evidence the plaintiff omits the first stage 
altogether. Rightly or wrongly symboli- 
cal possession of the whole is mentioned 
inthe plaint, so that all the physical 
dispossession can be made referable toan 
act of the respondent. Further the sym- 
bolical possession is alleged to have been 
wrongly taken because th immovable 
property mentioned in para. | of the plaint 
of which it was given was not included in 
the sale certificate. 

_ Itethus appears tome that on a‘ proper 
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construction of the plaint the title of 
Plaintiff ostensioly passed to the respondent 
by the act of the officer of the Court in 
execution,and the plaintif entered into 
the lands of which title had been so 
Siven to him. Nothing was left for 
plaintiff when his title passed, soas against 
plaintiff there could be no question of 
bringing a suit for partition. The declared 
owner entered on the land. 

The result of the wording of the plaint is 
to relieve the defendant from any necessity 
to allege and prove that symbolical pos- 
Bession was given by beat of drum in 
execution of the decree by the officer of the 
Court, and. to enable me to decide the 
case unless pleadings are amended with- 
kh an onthe view of the law which 

ake. 


_ The following cases have been quoted 
Inthe course of the argument: Munna 
Lal v. Collector of Shahjanpur (2), Mohan 
Singh v. Panchanan Sadhukhan (8), 
Umapati Mukerjee v. Sheikh Soleman (4), 
Kailash Chandra Tarapdar v. Gopal 
Chandra Poddar (5), Ramabhadra Naidu 
v. Kadiriyasami Naicker (1) and Kishen 
Lal v. Pearey Lal (6). 


Inthe Allahabad case the facts are not 
very clear but it was found that the 
auction-purchasers had takea poagession 
of ‘the property of the judgment-debtors 
outside the mortgage and an application 
was made unders. 47 of the Civil Pro- 
cedure Code for restitution. It was held 
that O. XXT, r. 100, had no application as 
it was the judgment-debtor who had 
been dispossessed; and apparently held 
that because (1) a suit by an auction- 
purchaser for possession against the judg- 
ment debtor could be maintained, therefore, 
(2) a suit by the judgment debtor against 
a auction-purchaser would be maintain- 
able. : 

The first position issettled law, and the 
Full Bench decision in Tribeni Prasad Singh 
v. Ramasray Prasdd (7) has been followed 
by Macnair, J. O. in Chotelal v. Sarwan 


(2.45 A 96; 74 Ind, Cas. 995; AIR 1923 All, 
x 53 O 837; 99 Ind. Oas. 180; A I R1927 Oal 
ai 54 O 419; 103 Ind, Cas, 233; A I R1927 Cal, 


(5) 53 O 781; 95 fad. Oas. 494; A IR1926 Oal. 
193: 30 0 WN £495 43 OL J 345. 
) 125 Ind. Qas. 765; AIR 1930 All, 865; (1931 
ALJ 49; Ind. Rul. (1930) All. 749, ° ees: 
(7) 10 Pat. 670; 133 Ind. Cas, 337; AI R1931 
Pat. 241;12 P L T 423; Ind, Rul. (1931) Pat. 837 
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(8) which is discussed in Deviprasad v. 
Waziruddin (9) but does the converse 
follow ? Macnair, J. C.in Chotelal v. Sarwan 
(o) remarked that any applications under 
O. XXI, r. 95 did raise questions which 
had reference to the execution of the decree 
and that in Kailash Chandra Tarapdar v. 
Gopal Chandra Poddar (5) the Calcutta 
High Court considered an application which 
did raise such a question. And I would 
refer to pp. 716 and 717 of the Patna 
decision where it is remarked that when 
a decree-holder brings a suit for possess 
sion basing it upon the title derived from 
the Oourt’s sale he does not dispute or 
raise any question regarding the execution 
or satisfaction of the decree but rather 
assumes and relies upon the validity of 
the execution, the sale and the satisfaction 
of the decree. "In such a case the execu- 
tion terminates with the sale of property.” 
The Bombay High Court in  Heralal 
Mohanlal v. Ramchandra Kundanmal (10) 
clearly takes the view that an application 
mada by the decree-holder auction-purchaser 
to get possession of property is not a 
proocceding in execution and that no 
appeal lies against the order dismissing 
the application, thus differing from the 
Oalcutta High Court. l 

The Privy Council case in Ramabhadra 
Naidu v. Kadiriyasami Naicker (1) was 
a case where the mortgage decree directed 
the sale of certain property “with all the 
pannai lands belonging to the defendants 
and in their enjoyment”, and where the. 
words of the sale proclamation followed 
the decree, and the words of the sale 
certificate referred to “the whole of the 
pannai lands belonging to and enjoyed 
by the sons of the first defendant, who 
acquired them as legal representatives of 
the first defendant’. It was held by their 
Lordships that the meaning of the sale 
certiicate was clear, and that the object 
of a sale certificate would be defeated if 
it were possible to change its plain mean- 
ing by reference to other documents. Their 
Lordships added that certificates of sale 
were documents of title which ought not 
to be lightly regarded or loosely construed. 


It was further added: 

“The rights of the mortgagors, however, need net 
have been taken away by this fact, as they were 
at liberty to have taken porceedings in the suit 
in order to raise the contention that they now put 

(8) 28 N LR 250; 140 Ind, Oas. 683p A IR 1932 
Nag. 140; Ind. Rul. 11933) Nag. 6. 

(9) 31 N L R 217 at p. 221; 156 Ind. Oas. 995; A I 
R.1935 Nag, 80; 8RN5. . 

(10) 54 B 479; 125 Ind, Oas. 703; A I R 1930 Bom. 
375; 32 Bom. L R 619; Ind. Rul, (1930) Bom, 367, 
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forward under s. 47 of the Code of Oivil Procedure, 
1968, but this they have never done and it is now 
too late.” . 

They also added that 
“ “there is full opportunity for challenge of all pro- 
ceedings In the execution of mortgage*decrees at 
the time, and except in clear cases a purchaser 
ought not to be harassed in his possession by 
disputes arising years after his purchase.” 

One contention was that the suit should 
be treated a8 an application under s. 47 
and that the other side contended that 
such application would now be barred and 
the words “now put forward under s. 47” 
and “now too late” refer to this contention. 
On the question as to whether a suit will 
lie, I do not think the decision goes 
further than saying that no suit will lie 
if the matter can be questioned in execu- 
tion. Their Lordships add “The atthakshi 
followed the words of the sale certificate 
and consequently of these lands possession 
was duly given.” 

“It is desirable to refer to the decision 
of the Madras High Oourt (which was 
a ae of which an extract is given at 
= “I think the sale certificate, which presumably 
followed the sale proclamation, should, if possible, 
be construed so as to convey only the properties 
which the Court had jurisdiction to sell under the 


decree. I therefore come to the conclusion that the 
sale did not include the 226 kulis.” 


The 226 kulis were in possession of the 
mortgages at the time of execution but 
were not included in the mortgage. It is 
thus clear that an attempt to construe the 
sale certificate by a reference to what was 
morigaged was definitely disapproved. 


The decision in Mohan Singh v. Panchanan 
Sadhukhan (3) was a case where a share 
in a tank was put upto Sale in execution 
of a money decree against the legal re- 
presentatives of one Rup Kumari. A suit 
was subsequently brought by these re- 
presentative against the auction purchaser, 
who was a stranger, on the ground that 
on the date of the sale Rup Kumari had 
no interest in the tank as her life interest 
had come to an end with her death. It 
was held that the plaintiffs had an opportu- 
nity to raise the question in the 
execution proceedings and that once 
the sale had become absolute and asale 
certificate had been granted to the auction- 
purchaser who was a stranger, the latter 
should’ not be left in dcubt as to whether 
the parties or their-representatives intended 
in the future to attack the sale. 


In the Full Bench case reported in the 
same volume Mohan Singh v. Panchanan 
Sadhukhan (3) it was decided that an 
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order passed on an application under 
O. XXI, r. 95, viz, an order to put a 
purchaser in possession to whom a sale 
certificate has been granted—was an order 
under s. 47 of the Civil Procedure Code 
and appealable as such. The decree-helder 
was in this case the purchaser and it was 
held that the weight of authority was in 
favour of the view that where the auction- 
purchaser was the decree- holder any ques- 
tion relating to delivery of possession 
came under s. 47 of the Code: vide p. 795, 
This last proposition that a purchaser 
decree-holder was a party had already 
been laid down by the Judicial Committee: 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (11). The Full Bench case was 
referred to in Chotelal v. Sarwan (8) and 
not dissented frem 

The case reported in Kishen Lal v. 
Pearey Lal (6) was a case whether the 
Court sold a larger quantity of land than 
should have been sold owing to an excessive, 
area being described-when describing the 
property. The delivery of possession fol- 
lowed the sale and obviously there was 
opportunity for the j.dgment-debtor to 
raise the question in the execution pro- 
ceedings. 

Assuming for the sake of argument that 
the symbolical possession followed the 
Warrant, the question arises as to whether 
an order under O. XXI, r. 95, need be 
or can he questioned in the executing. 
Court. The order passed under r. 95 is 
an crder of a particular kind based on the 
sale certificate which the Court is bound 
to pass and will usually be passed ‘ex 
parte. No notice is necessary because the. 
Oourt is bound to pass the order based 
on the sale certificate. But supposing the 
Court orders possession to be given which 
it is not empowered to order under O. XXI, 
1. 95, supposing it departs from the sale 
certificate and orders property-not mentioned 
in the sale certificate to be delivered, would 
not the act of the Court be entirely withe 
out jurisdiction and wovfid not the person 
dispossessed by an order made without, 
jurisdiction be entitled to bring asuit for 
recovery of the property which was taken 
from him in consequence of an order made 
without jurisdiction at all? A fortiori if the, 
officer of the Court failed to follow the 
warrant, would not the act be one which 
could be styled illegal dispéssession outside 
execution ? 

But this matter is the subject of decision, 
from the. year 1869: onwards in the Gal- 
' (T1) 19 O 683; 19 I A 166; 6 Sar, 209 (PO), 
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cutta High Court. These decisions are to 
be found in the report published in the 
case of Mudhun Mohun Singh v. Kanaye 
Dass Chuckerbutty (12) and the following 
pages. Originally Peacock, O. J, took the 
View thatan actdone in execution of a 
decree wholly contrary to the decree would 
not be an actin execution at all and illus- 
trated the case where a cow was to be 
delivered by the decree and a horse was 
delivered. In a later case of 1870 posses- 
sion of properties not specified in the dec- 
ree had been given by an officer of the 
Court and the former case was distinguish- 
ed,and it wassaid that the question was 
not the thing to be delivered in execution 
ofthe decree but which was the Court 
‘which had jurisdiction to deliver the thing. 
Therefore, however absurd the order of 
the Court which directed the delivery might 
be, still, unless jurisdiction were given, 
no other Uourt would have power io alter 
the direction in question. So, however, 
absurd the illustration of the cow and 
the horee might make out a possible order 
to be, still the illustration was not a guide 
as to which Court had proper jurisdiction. 
If this case is good law, an argument 
founded on ‘nullity’ would be met by the 
proposition that no other Court has power to 
enter into the question. In Mudhun Mohun 
Singh's case (12) case the Judges did not 
say specifically whether they agreed with 
the case of 1870. The decision proceeded 
on the assumption that it was correct, 
and that the test was whether an officer 
' Of the Court delivered possession. In this 
case as indeed in the former case, Ranee 
Surot Soondry Dabee v. Onwar Persad 
Special Appeal No. 313 of 1867; it was 
pointed out that the Court could not say 
whether the suit lay unless the mode of 
dispossession was clearly known and in 
Mudhun Mohun Singh's case (12), it was 
pointed out that the objection to jurisdic- 
tion of the trial Court trying the suit would 
depend upon the facte and that the plea in- 
volving the facts was not taken by the de- 
fendant either in the first or the second 
Appellate Court. 

In Biru Mahata v. Shyma Churn Khawas 
(13), the ruleas quoted in Mudhun Mohun 
Singh’s case (12), was referred to and the 
principle approved is that no,suit lay where 
possession was given of too much by an 
officer of the Court : 

“It seems to usthat, if the Subordinate Judge bad 
found that the defendant was putin possession of 
the lands in execution of the decree by the officers 

(12) 12 BLR 201. 

(13) 22 O 483. : A 
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of the Oourt, the case would clearly fall within 


the purview of the ruling in Mudhun Mohun Singh 
v. Kanaye Dass Chucherbutty (12).” 

In this case, too, the objection to the juris- 
diction ofthe trial Oourt was not taken 
until the stage of appeal and was held to 
involve a question of fact and the case was 
decided also by treating the suitas an 
application under s. 244, Civil Procedure 
Code, now s.47. The lower Court's finding 
was that the defendant (got ?) possession of 
the lands in execu'ion of the decree, bat the 
High Court ralied on tha fact that the exe- 
cuting Oourt held that possession of the 
lands decreed had been given in execution. 
The words “lands decreed” were interpret- 
ed as being adecision that he was put in 
possession in the execution case of only the 
lands decreed. 

Their Lordships of the Privy Council in 
Prosinno Kimar Sanyalv. Kali Das Sanyal 
(11:, emphasised in another connection their 
approval of the liberality with which 
g. 244, Civil Procedure Code, had been 
construed by the Oourtsin India and in 
Keshri Singh v. Umrao Singh (14), the learn- 
ed Additional Judicial Commissioner quot- 
ed the decision in Prosunno Kumar Sanyal 
y. Kali Das Sanyal (11), with approval, 
and the follawing remarks are pertinent 
to the decision of the present case :— 

“It has also been heldin Biru Mahata v. Shyama 
Churn Khawas (13), that no separate suit can lie 
for the recovary of lands taken bythe decree-holder 
in excess of the terms of his decree; iftha decree- 
holder has been putin possessionof excess land by 
the officer of the Court executing the decree, it is 
but just and proper that that executing Oourt itself 
must undo the wrong by ordering the decree-holder 
to restore it back under old s. 244, Orvil Procedure 
Oode, or its corresponding s. 47, Civil Procedura 
Oode.” 

It is thus quite clear that the Judicial 
Commissioner's Court in a published ruling 
takes the view that the delivery of excess 
property not covered by the decree is a 
matter of which the judgment-debtor can 
complain to the executing Oourt with a 
view to obtaining relief andthat the ques- 
fion of resturation of the excess must be 
decided by the executing Court and not 
by suit in another. ; S 

I would also refer to Ramji v. Ziblaji (15), 
where the powers of the executing (ourt 
to pass any order necessary to the ends of 
justice or to shorten litigation 18 referred 
toat p. 102*. The trend of rulings of the 
Nagpur Judicial Commissioners Oourt and 


(14) 20 N LR 90; 83 Ind. Oas. 1031; AIR 1924 
Sag. 246. : 
SE) 20 N L R 93; 80 Ind. Oas. 49; A I R 1924 Nag. 
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the Nagpur High Oourtis really in favour 
of all questions relating to the delivery of 
poesession which give rise to dispute being 
matlers within the jurisdiction of the exe- 
cuting Court. 

The facts in Keshri Singh v. Umrao Singh 
‘ (14), were different. The decree-holder attach- 
< ed certain movables in execution but they 
did not appear in the list of movables 
attached by him, and the eventual question 
was where this property was, with the 
_decree-holder or with the Nazir. 
= I agree with this clearly expressed view 
of Kinkhede, A. J. O., and consider that 
‘the view expressed by the Oalcutta High 
Court years ago is still goodlaw. It follows 
that once the plaintiff bas averred that sym- 
bolical possession of all the property in 
suit was taken in execution, he is ont of 
Court in the present case, for the reasons 1 
‘have given. 

* * * 

The result is that the appeal is dismissed 
as regards all the claim except half of 
survey No. 7/1 of Mouza Khojanpur. As 
-regards survey No. 7/L of Mouza Khojanpur, 
-the case is remitted to the Oourt of first 
‘Instances with the following direction: on 
payment into the trial Court by August 20, 
1937, of all costs incurred by both defend. 
ants the trial Court shall accept the ap- 
“pended -amendment and proceed to re try 
‘the amended claim for half the field survey 
‘No. 7/1 of Khojanpur. .The parties will of 
‘course be bound by the findings already 


‘delivered as to what was sold at the auction. 


. Bale. If the plaintiff fails to pay all costs 
in the suit by the said date the amended 
claim will not be tried, but the case will 
be returned to this Court to pass a final 
order on the appeal regarding survey No. 7/1, 
As indicated the appellant is to pay all the 
costs of the litigation hitherto and this is 
provided forin this decree dismissing the 
appeal except as regards survey No. 7/1 
and remitting for a fresh trial the claim 


regarding -half field survey No. 
Pléader's fees as certified. me ae 
8. l Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 183 of 1937 
February 3, 1938 
ADDISON AND DIN Motammap, JJ. l 
GHULAM MOHY-UD-DIN KHAN anp 
OTHERS - PLAINTIFFS - ÅPPELLANTS 
vVersuS | ` 
Musammat NIA MAT BIBI AND ANOTHER — 
DEFENDANTS AND ANOTHER — PLAINTIFF — 
RESPONDENTS 

Custom (Punjab)—Succession—Rajputs of Gark- 
shanker Tahsil—Daughters succeed in preference to 
collaterala to non-ancestral property—Riwaj-i-am— 
Presumption under, is rebuttable—Whether presump- 
tion is rebutted by evidence is question of fact. 

Among Rajputs of Tahsil Garhshanker, daughters 
succeed to the non-ancestral property in the pre- 
sence of heirs and collaterals of any degree. 
Pir Bukhsh v. Abo (2), Umra v. Raji (3), Mohamad 
een v. Jeo (4) and Kishni v. Munshi (5), consider- 
ed. 
The riwaj-t-am creates at best a rebuttable pre- 
sumption only and whether a certain presumption 
of law is rebutted by the production of evidence 
by the parties or not, is a question of fact, and can, 
therefore, be determined finally by the Distriat 
Judge Beg v. Allah Ditta (1) and Wali Mahomed v. 
Mohamed Bakhsh (6), relied on. 


S. O. A. from the decree of the Additional 
District Judge, Hoshiarpur, dated Novem- 
ber 25, 1936. 

Mr. Ghulam Mohy-ud-Din, for the Appel- 
anis. 

Messrs. Barkat Ali and Hassan Jafri, 
for the Respondents (Defendants). 


Din Mohammad, J.—The facts giving 
rise to this appeal are these: On August 23, 
1933, one Musammat Biman, widow of 
Sikander Khan, made a gift of the entire 
holding of which she was in possession 
along with a house and one-third share of 
a taur ia favour of her two daughters 
Musammai Niamat Bibi and Musammat 
Hassan Bibi. Thereupon, on May 31, 1934, 
the four plaintiffs instituted a suit for a 
declaration that the gift was void. Musam- 
mat Biman died in the meantime and her 
name was struck off the record. The 
daugbters contended that the land and the 
taur were the self acquired property of 
their father and. that the house had been 
acquired by their mothér and that conse- 
quently the mother had full authority to 
gift the property in suit to them by way 
of acceleration of succession. They further 
denied that the plaintifis were the collaterals 
of their father Sikander Khan. They also 
stated that Musammat Biman had.’pre- 
viously executed a ‘registered will- in their 
favour on February 1, 1912, and inasmuch 
as the plaintifis had not taken any steps to 
secure the cancellation of that will, they 
were barred by their conduct -from con- 
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testing the gift. On behalf of the plaintiffs 
reliance was placed on para. 45 of Hum- 
phrey's Oustomary Lay of Hoshiarpur 
District, which says that among Rajputs of 
Tahsil Garbshanker (the tribe to which the 
parties belong) a daughter cannot succeed 
in the presence of heirs and collaterals of 
any degree. - No instances were, however, 
produced. The defendants on the other 
hand brought on the record certain previ- 
ous instances where daughters had been 
allowed to succeed to the property of their 
father, 

The Subordiuate Judge came to the con- 
clusion that inasmuch as the entry in the 
Customary Law was opposed to general 
custom and no instances had been brought 
. on the record in support of the alleged 

custom, the plaintiffs, who had been proved 
to be the collaterals of Sikander Khan in 
the fifth degree, could not oust the daugh- 
ters. He accordingly dismissed the suit. 
On appeal, the District Judge while hold- 
ing that the plaintfis were collaterals in 
the third degree upheld the decision of the 
Court below mainly on the ground that 
Question 45 referred to ancestral property 
only and that inasmnch as the property in 
suit was self-acquired, the daughters were 
entitled to succeed in preference to the col- 
laterals. The collaterals have appealed. It 
would appear that the answer to Question 
45 taken at its face value favours the col- 
laterals and that even standing by itself it 
would create a strong presumption in their 
favour in view of the following observa- 
tions made by their Lordships of the Privy 
Oouncil in Beg v. Allah Ditta (1): 

‘The riwaj-i-am was produced and exhibited as 
evidence at the very outset of the case: it is a 
public record prepared by a public officer in dis- 
charge of his duties and under Government rules 
it is clearly admissible in evidence to prove the 
facts therein entered subject to rebuttal. Ju 
their Lordships’ opinion the statements contained 
in the riwaj-t-am form a Strong piece of evidence 


in support of the custom which it 
plaintiffs to rebut. s h it lay upon the 


The contention, however, raised on behalf 
of the daughters is, as stated above, that 
the answer to Q festion 45 relates to ances- 
tral property only and that even if it be 
taken to refer to non-ancestral property, 
the presumption created thereby in favour 
uf the collateral stands amply rebutted by 
the production of the Various instances 
where daughters were preferred to col- 
laterals in the matter of succession to the 


(l) 45 PR1917; 38 Ind. Cas. 354: 44 O 749: 
A 89; A IR 1916P O 199: PWE 1917; 34 N 
L T 310; 32 ML J 615;19 Bom L R388: 15 A L 
J: 525; 210 W N 842; 286GL J 175(P O}. . 
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self-acquired property of tbeir father. In 
Pir Bukhsh v. Abo (2) a case which related 
-to Arains of the Hoshiarpur District, a Divi- 


.sion Bench of this Gourt composed of 


Harrison and Campbell, JJ., discussed the 
probative value that could bs attached to 
the answer to Question 45, and after taking 
into consideration the instances appended 
to the answer, and after referring to Umra 
v. Raji (8) where Humphrey's Customary 
Law had been held not to be a relisble 
piece of evidences, did not choose to follow 
the Customary Law and upheld the decision 
of the Court balow dismissing the suit of 
the brothers of the last male owner im- 
peaching the gift by the last owner's widow 
to her two daughters and to a son of a 
deceased daughter. In Mahomel Bakhsh 
v. Jeo (4) another Division Beneh of this 
Oourt of which Harrison, J. was a member, 
after explaining that the opinion expressed 
in Pi Bulthsh v. Abo (2) was to some extent 
obiter, recorded their conclusion in the 
following words: 

“We find it established that the custom of 
inheritance in the Hoshiarpur District is peculiar 
in that daughters up to a point are excluded both 
from ancestral and self-acquired property by near 
collaterals, but as a sort of return they come into 
their own again by excluding the more distant 
collaterals and in most cases tho beyond the 


third degree,” E 

In Kishari v. Mushi (5) Bhide and 
Ourrie, JJ. oace more discussad the value 
to be attached totae answer to Question 45 
so far as it affected the self acquired prop- 
eriy and after animadverting upon Umra 
v. Raji (3) Pir Bukhsh v. Abo (2) and 
Mahomed Bukhsh v. Jeo 4) remarked: 

“The questions in reply to which the tribesmen 
made a distinction between ancestral and gelf- 
acquired property though not specifically asked, 
appear to be very few. There is, therefore, justi- 
fication for the appellants’ Counse}]'’s con:ention 
that his clients could never have expected that 
the answer to Question 45 in the Oustomary Law 
would be construed to cover non-ancestral property. 


This being the s:ate of the judicial deci- 
sions on the matter at issue and seeing 
custom must be decided 
mainly on the evidence produced in each 
case, we are inclined to hold that whatever 
the presumptiom created by the answer to 
Question 49 in favour of the collaterals, it 
stands rebutted by the instances relied upon 
by the respondents. Exhibit D-A relates 


(2) 6 L 332; 88 Ind. Uas. 71; A I R 1925 Lah, 
306; 26 P L R 683. 

(3) 5 L 473; 85 Ind. Cas, 185; A I R 1925 Lah 
222; 6 L LJ 601. i 

(4) AIR 1933 Lah. 107; 140 Ind? Oas. 778; 33 P 
L R 1061; Ind. Rul. (1933) Lah. 30. 

(5) A I R 1936 Lah. 157; 162 Ind. Cas. 382;8R G 
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to Rajputs of Garhshanker Tahsil and it 
appears that the widow of one Ghulam 
Jilani Khan was successful in transferring 
the Jand inherited by her from her deceased 
Lusband in favour of ter two daughters in 
equal shares, Exhibit D-B is a copy of the 
judgment of the District Judge of Hoshiar- 
pur on appeal which relates to Rajputs of 
Dasuya, and in that case too, it was held 
that collaterals did not exclude daughters 
inthe matter of succession to the non- 
ancestral property of their father. In 
Ex. D-C which is a judgment cf the Court 
of the Subordinate Judge, Third Class, 
Hcsbiarpur, relating to Rajputs of Garbh- 
shanker, daughters appear to have excluded 
collaterals of the fourth degree. In Ex. D-E, 
which is acopy of the order of the District 
Judge of Hoshiarpur on appeal relating to 
Rajputs of Hoshiarpur Tahsil, it was not 
contested that the daughters succeed to the 
non-ancestral property of their father in 
preference to. his collaterals. In Ex. D-F, 
which again is a copy of the order of the 
District Judge, Hoshiarpur, on appeal, the 
order of the Subordinate Judge referred to 
above was upheld. 

In face of this documentary evidence, the 
mere entry in the riwaj-i-am of Hoshiarpur 
relied upon by the appellants would 
not be of must use to them The riwaj-i-am 
as explained in Beg v, Allah Ditta (1) 
creates at best a rebuttable presumption 
only and whether a certain presumption of 
law-is rebutted by the production of evi- 
dence by the parties or not, is a question of 
fact, as remarked by their Lordships of 
the Privy Council in Wali Mahomed v. 
Mahomed Baksh (6) and can, therefore, 
be determined finally by the District Judge. 
On these grounds we decline to interfere 
with the order of the District Judge and 
dismiss this appeal with costs. 


5. Appeal dismissed. 
= (6) 11 L 199; 122 Ind. Cas. 316; AIR 1930 P O 
91; 57 I A 86; (1930) AL J 292; Ind. Rul. (1930) 


PO 121;31 P LR 145; 31 L W 321; 32 Bom. L È 480; , 
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VETSUS 
HARINATH BHIKAJI BAXI AND ANOTHER 
— RESPONDENTS 
Surety— Judgment-debtor appealing against decree 
Stay of execution on furnishing security for per- 


MADHORAO NARAYANRAO Ve HARINATIT BHIKAIT 


(NAG.) 179 1,0 
formance of decree that might be passed in appeal— 
Bond executed by surety on Form 3instead of Form 2 
Appendix G, Sch, I, Civil Procedure Code (Act V of 
1908), through mistake of Court official —Appeal and 
second appeal dismissed — Court, if can correct bond 
and order decree-holder to proceed against judgment- 
debtor jirst—Costa of second appeal, whether can be 
added to decree amount. eo ee 

A decree having been obtained, the judoment-debtor 
appealed. Pending the appeal execution was stayed 
on the appellant furnishing security for the due 
performance of any decree or order that might be 
passed against him by the Appellate Oourt. There 
was in -fact a second appeal. Both appeals were 
dismissed. The actual form used and executed by 
the surety was Form 3, Appendix G, Sch. I, Civil 
Procedure Code, instead of Form 2. This was due to 
the mistake of some official of the Court. 

Held, that cwingtothe use of a wrong form the 
document did not correctly represent the contract, and 
though s. 92 of the Evidence Act applied to the 
document, the case being one of palpable error, equity 
sanctioned the admission of evidence to expose the 
error. Moreover, asthe error and negligence was on the 
part, of some official of the Court in using the wrong’ 
form, the Court could correct its officer's errors without 
driving the personsaffected to proceed under gs, 31, 
Specific Relief Act. 

Held, alsothst as the bond stood, the surety was 
under no liability at all. The bond had to be correct- 
ed before the surety became liable. The Court, there- 
fore, while correcting the bond, wasentitled to direct 
the decree-holder to pureue his remedy first against 
the judgment-debtor, before executing the decrée 
against the surety ; 

Held, further that the costs of second appeal could 
not be added to the decree amount to secure which the 
bond was executed. Raj Raghubar Singh v. Jai 
Indra (4) explained. Mukhat Behari Tejpal v. 
Khushi Ram (5), dissented from. 


8S. O. A. from the appellate order of the 
Court of the District Judge, Nagpur, dated 
November 19, 1933,in Miscellaneous Civil 
Appeal No. 51 of 1934 confirming the order 
of the Court of the Additional First Sub- 
Judge, Second Class, Nagpur, dated July 17, 
1934, in execution proceedings in 0, 8. 
No. 56 of 1926. 

Mr. G. J. Chati, for the Appellant. 

Mr. A. V. Khare, for Respondent No. 1. 

Judgment. — These second appeals 
(Second Appeals Nos. 22 of 1935 and 54 of 
1935), the one by the surety,’the other by 
the decree holder, arise out of the same 
order. By the one (S.A, No. 54 of 1935), 
the surety seeks to set aside that part 
of the order appealed from which varied 
the surety bond; the decree-holder appeals 
(5, A. No. 22 of 1935) against that part 
which directed him to exhaust his remedies 
against the judgment-debtor before pro- 
ceeding against the surety and which 
refused to add the costs of second appeal 
to the decree amount to secure which the 
bond was given. 

The facts are simple. A decree having 
been obtained, the judgment-debtor appeal 
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ed. Pending the appeal, execution was 
stayed on the appellant furnishing security 
for the due performance of any decree 
or order that might be passed against 
him by theAppellate Oourt. There was, in 
fact, a second appeal. Both appeals were 
dismissed. 

The appropriate form, in such a case, is 
Form No. 2, Appendix G, the First Schedule 
to the Civil Procedure Code. The actual 
form used and executed by the surety is 
Form 3, Appendix G, Tht form is 
quite inappropriate. By it the surety was 
obliged to pay if (a) the decree is reversed 
or varied (b) the decree-holder fails to (4) 
‘restore property taken in execution, or (iż) 
act in accordance with the decree or (i'i) 
pay anything payable thereunder. 

That was the bond the surety executed. 
It had the effect of making him a surety 
-for the decree-holder. 

In point of fact he was not asked to be 
surety for the decree-holder. There was 
no application by a decree-holder for exe- 
cution, There was an application by a 
judgment-debtor for stay of ex ention. Tt 
‘was on the application of the judgment- 
‘debior that security was ordered. It was 
in respect of that order that this surety 
‘executed this security bond. 

Obviously such a bond was of no force 
‘and effect as it stood. The question then 
‘arises whether the Court has power to alter 
it. 

‘Tt is said that this security bond can be 
fundamentally altered because it is not 
merely a contract but a “step in procedure” 
wherein a slip has been made which slip 
can be corrected under the slip section 
(s. 153 of the Civil Procedure Code), altern- 
atively under the inherent power of tha 
Court (e. 151) or under s. 152. In Jayapna 
Lokappa v. Shivan Gouda Dyamangoudu 
(1) where the Bombay High Court had 
under consideration the question -whether 
a security Bond affecting an interest in 
immovable property requires registration, 
their Lordships came to the conclusion tht 
‘a security bond does not require registration 
because it is “a step in the judicial pro- 
cedure’. (The head-note to that case 
‘suggests that Crump, J., alone took that 
‘view, Marten, C. J., however, concurred 
cat p. 83). On the other hand in Nagaruru 
‘Sambayya v. | Tangatur Subbayya (2) 
-a different conclusion was arrived at. In 
Madras the practice was ‘and so far as we 


(1) 52 B 72; 107 Ind. Oas. 710; AIR 1928 Bom, 48; 
"(ay ILM 330; 3M L T 317, 
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are aware is) to register such documents. 
We are not prepared to express an opinion 
in this case on this point which has- been 
only touched on before us. We are not 
prepared in any event to redraft this 
security bond unless that could be properly 
done on the assumption that this is a case 
of contract in writing where the writing 
does not correctly state the contract. 

In this case we consider that there has 
clearly been a mistake made, that 
owing to the use of a wrong form the 
document does not correctly represent the 
contract, that though, as was stated in 
First Appeal No, 18 of 1932, s. 92 of the 
Evidence Act applies to this dozument, 
this being a case of palpable error, it falls 
within the observations made in Woodroffe's 
Evidence Act (9th Edition) at p. 863 : 

“Tf some plain and palpable error has crept into 
the written instrument Equity formerly, and the 
Courts of Common Law now, sanction the admission 
of evidence to expose the error. In such cases, 
especially where recourse is had to Equity for relief, 
the extrinsic evidence is not offered to contradict a 
valid existing agreement, but to show that from 
accident or negligence, the instrument in question 
has never been constituted the actual depository of 
the intention and meaning of the parties,” 

It is doubtless correct to say that the 
appropriate course to take to correct such 
an instrument is provided for bys. 31 of 
the Specific Relief Act. But where, as here, 
the error and negligence is on the part, ° 
it would seem, of some Official of the Court 
in using the wrong form, we think that the 
Court can correct its officer's errors without 
driving the persons affected to expensive 
litigation. The question then will be: 
Upon what terms? The learned lower 
Appellate Judge has considered this matter 
and has decided to make the decree holder 
pursue his remedy first against the judg- 
ment-debtor before executing the decree 
against the surety. 

Tt is not doubted that in a normal case 
the surety’s liability is co-extensive with 
that of the judgment-debtor (subject of 
course to the terms of the bond and its pecu- 
niary limits): Gokulchand. v. Laxminarayan 
(3). Execution can proceed against him, 
against the judgment-debtor or against 
either, Sees. 145 of the Civil Procedure 
Code. 

But it is also undoubted that here, as this 
bond stands, the surety is under no liability 
at all. The bond has to be corrected before 
the surety becomes liable. The correction 
is a remedy given by equity and the Court 
giving it can put the person seeking it on 

(3) A I R 1933 Nag. 287; 150 Ind. Oas, 685; 7 R 
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. terms. The lower Appellate Court has put 
him upon terms which are not unduly 
onerous and which in its discretion could 
be*imposed. The learned Judge gives a 
reason for doing what he did and it is a 
proper reason. 

The above properly disp2ses of the whole 
_ matter from a practical point of view, but 
it leaves the question outstanding of.the 
amount of the liability. The decree-holder 
urged that the bond secured the perform- 
ance of the obligation imposed by the 
decree of the Second Appellate Court, in- 
cluding the costs incurred up to that state 
‘and not merely the performance of the 
obligation imposed by the decree passed by 
‘the First Appellate Court, which of course, 
only included the costs incurred up to that 
stage. 

In support of this view Raj Raghubar 
Singh v. Jai Indra (4) and Mukhat Behari 
= Tejpalv. Khushi Ram (5), are relied upon. 

It is said that in the former case their 
Lordships of the Judicial Oommittee de- 
cided that a security bond given to secure 
restitution if ordered by the Oourt of the 
Judicial Commissioner could be enforced 
where the restitution was ordered not by 
that Court but by their Lordships of the 
Judicial G.mmitte. Relying on this, it is 
said, Beckett, J. ia Mukhat Behari Tejpal 
v. Khushi Ram (5), held that the surety 
was not merely liable to the extent of the 
decree appealed from but to the extent of 
decree in its final and enhanced form and 
that here that would include an increased 
burden for costs and would be the decree 
not of the first but-of the Second Appellate 
Court. 

We are of the opinion that the whole 
argument proceeds on a misunderstanding 
of what their Lordships decided in Raj 
Raghubar Singh v. Jai Indra (4). To 
understand that case a short statement of 
the steps there taken is necessary. The 
relevant steps are as follows: (1) Judgment 


of tte Subordinate Judge decreeing posses- , 


sion in favour of a widow, (2) Execution 
sought and security ordered by Subordinate 
Judge tobe given by decree-holder to 
secure payment of mesne protits if judg- 
ment reversed, (3) appeal from that order 
dismissed, (4) security given to secure 
that “any order that might be passed by 
the Court of the Judicial Commissioner for 


Oudh be made binding on the surety for 
(4) A I R1919 P O 55; 55 Ind. Oas. 550; 46 I A 228; 

42 A 158; 22 O Q212; 6 OLJ 652; 38 ML J 302; 18 A 

L 4 203; 22 Bom. L R $21;13 L W 82 (P O). 

. (5)A I R 1935 Lah. 21; 156 Jnd. Cas, 903;8 R 

L 46, 
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the said sum of Rs. 1,00,000,” (5) appeal ` 
against decree to Oourt of Judicial Come - 
missioner, (6) appeal dismissed, (7) appeal 
to Privy Council, (8) decree varied and 
referred back to Judicial Commissioner's 
Court for enquiry, (9) enquiry remitted to 
Subordinate Judge, (10) report of Subordi- 
nate Judge, (11) Judicial Commissioner's 
Court on that report allowed the appeal, 
(12) appeal to Privy Council (13) appeal 
dismissed. It was urged before the Privy 
Council that the security bond only related 
to step (6) but it was desided that it re- 
lated to “any order” which might be made 
by the Court of the Judicial Commissioner 
(and no other Court) and accordingly could 
be related to step (11). With respect, it 
would seem that Beckett, J., in Mukhat 
Behari Tejpal v. Khushi Ram (5), misunder- 
stcod what their Lordships there said and 
concluded that the bond was there related 
not to step (11) but to step (13). A re- 
ference to Raj Raghubar Singh v. Jai Indra 
(4), will, we think, make clear that this is 
not so. 

It follows that Second Appeal No. 22 of 
1935 must be dismissed with costs fixed 
at Rs 50. Second Appeal No. 54 of 1935 
is based on the view that the surety bond 
could not be corrected under the slip sec- 
tion. In substance, it fails though the power 
to correct is founded on a somewhat different 
ground. No order as to csta in that 
appeal. 

S. Appeal dismissed. 





PATNA HIGH COURT 
Appeals from Appellate Decrees Nos. 613 
and 743 of 1937 
October 12, 1938 
WORT AND AGARWALA JJ. 
LACHHMI LAL ann CHOTKAN LAL 
AND OT. ERS— DereNDANTs—-APPELLANTS 

versus . 
Frem SRINIWASH RAM KUMAR AND 
OTa ERS — PLAINTIFFS— RESPONDENTS 

Civil Procedure Code (Act W of 1908), O. XXI, 
rr. 58, 63, s, 41— Person having two capacities, one as 
representative of judgment-debtor and the other his 
personal capacity — Objection by such person that 
property belonged to him — Objection, if can come 
under Ò. XXI, r. 58—Obdjection dismissed——Suit under 
0. XXI, r. 63, if can be instituted. 

The objection between the representatives of the 
judgment-debtor and the decree-holder in relation to 
property taken in execution is’ an objection under 
s. 47 of the Oivil Procedure Oode, and not a case 
under O. XXI, rr. 58 and 63. But where the objector 
holds two capacities, one asa representative of the 
judgment-debtor and the other his personal capacity 
and comes forward and claims the property to he his 
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‘own personal property, there is no reason why his 
objection should be limited to one under 8, 47. His 
application can be treated as one under O. XXI, r. 58, 
and where he fails in his objections, he can bring a 
suit under O. XXI, r. 63. Kurtick Chandra Ghose v. 
Ashutosh Dhara (2), followed. Punchanan Bundo- 
padhya, Minor v, Rabia Bibi (1) and Naurattan Lal v. 
Margaret Anne Stephen (3), distinguished. 

A. from a decision of the Subordinate 
Judge.of Shahabad, dated June 21, 1937, 
affirming a decision of the Munsif of 
Sasaram, dated June 29, 1935. 

Messrs. S. M. Mullick, Yusuf and M. 
Rahman, for the Appellants. 

Messrs. D. N. Varma and I. B. Saran, 
for the Respondents. 

Wort, J—The only point in this case, 
apart from the minor question to whichl 
shall in a moment refer, is whether this 
suit lay. It is contended by Mr. Sushil 
Madhab Mullick that the application which 
at one time was treated as an application 
under O. XXI, r. 58, was in fact an objec- 
tion under s. 47 of the Code of Oivil Pro- 
cedure and that that decision is final und 
would bind the parties failing an appeal, 
which in this case, has not been preferred. 
The appeal wzs not preferred because the 
Plaintiff who is the respondent before us 
in this appeal, treated the former applica- 
tion (as I have already indicated) as an 
application under O. XXI, r. 58, and having 
failed in that claim case, proceeded to 
_ bring a suit under O. XXI, r. 63. It is 
only when he got into the Court of the 
Munsif that he was met with the objection 
to which I have already referred. 

Now, the other point raised by Mr. 
Sushil Madhab Mullick on behalf of tke 
defendant-appellants relates to the last 
part of the order of the Munsif which 


runs thts: 

“The suit as against defendant No. 1 is hereby 
dismissed but in view of my other findings against 
him, 1 make no order as to costs.” 


To explain the position it is only neces. 
sary to make one statement. The pro- 
perty which was the subject-matter of the 
proceedings to which I have referred was 
held by the Judges in the Courts below 
to be the joift family property and not 
_ the separate property of defendant No. 1 
as alleged. But it being the joint family 
property, the Judges in the: Courts below 
have divided the property in the Sense of 
making that share of the property, which 
would represent the share of the deceased 
father, liable in executicn. It seems to me 
that what the learned Judge of the trial 
Court meant was that the share of defen- 
dant No. 1 was released from execution, 
gnd in that sense and to that extent, the 
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suit was dismissed against defendant No. 1, 
It was contended (as perhaps what [| have 
observed indicates) that, as the claim case 
failed and as the suit against defendant 
No. 1 was dismissed, the effect would be 
that defendant No. | is entitled to have the 


. whole of the property released from execu- 


tion; and, as no appeal was preferred 
from the decision of the Munsif on this 
point, the effect which I have indicated ag 
being the substance of the argument would 
result. In my view, however, the common 
sense view has got’ to be taken of the 
Munsif’s judgment and I interpret his 
words in the way I have stated (it is 
impossible to interpret it in any other way), 
namely, that the share of defendant No. 1 
was not liable to attachment and sale in 
execution. 

The other point can be very shortly 
stated and Mr. Sushil Madtab Mullick in 
support of the point relies upon the deci- 
sion of the Full Bench of the Calcutta High 
Court in Punchanan Bundopadhya, Minor 
v. Rabia Bili (l), in which it was held 
that the objection between the represen- 
tatives of the judgment debtor and the 
decree:holder in relation to property taken 
in execution is an objection under s. 47 
of the Oivil Procedure Code, or the then 
s. 244, and not a case under ss. 278 to 283 
of the then Cade, or O. XXI, rr. 58 and 63 
of the present Code. Tnere is another 
Full Bench decision of the Calcutta High 
Oourt in Kartick Chandra Ghose v. Ashu- 
tosh Dhara (2), in which the judgment- 
debtor raised an objection purporting to 
be under the then s 278 of the 
Gode of Civil Procedure with regard 
to a property which he claimed to be the 
property of a deity of which he was the 
shebait; and the learned Judges deciding 
that case held that Punchanan’s case (|), 
to which I referred a moment ago was the 
converse of the case before them. I 
understand that to mean that whereas in 
the case in Punchanun Bundopadhya, 
Minor v. Rabia Bibi (1), it was beld that 
the application was under s. 244, in the 
circumstances of the case then before them, 
the Judges were bound to hold that it 
was a case under s. 273 ands. 283, and 
not under s. 244 of the then Core. I 
repeat that that is what I understand to 
be the meaning from the following words 
in the jugment : 

“It does not, however, decide the question now in 


(1) 17 © 711 (F B). 
; (2) 39 O 298; 12 Ind, Cas. 723; 16 0 WN 55; 14 AL 
411. 
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controversy, but merely deals with the converse 
question.” ` 

_ Tois observation was: made while re 
ferring to the decision in Punchanan’s case 
(1). The essence of the devision is that if a 
person has two capacities, there is no 
reason why he shuld be limited to one. 
Mr. Sushil Madhab Mullick contends that 
‘the position of a person who was the 
judgment-debtor on the one hand and the 
shebait of a deity on the other may “be 
treated in two separate capacities, and 
that is not the case (so it is contended) 
“in the appeal before us. It is the same 
person merely objecting to the execution 
against the property which is bis own 
personal! property. In my judgment I 
find it quite impossible to distinguish the 
ease before us from Kartick Chandra 
-Ghoze’s case (2). ‘The appellant was not a 
_jJudgment-debtor, indeed it would have been 
an entirely different position had he been 
so. But he was a representative of the 
-judgment-debtor, and that was a capacity 


which was quite distinguishable from the 


capacity in which he came forward and 
.Claimed the property to be his own personal 
property. The decision in Naurattan Lal 
v. Margaret Anne Stephen (3), has followed 
the Full Bench decision in Punchanan's 
‘case (1), reported in Punchanan Bundopa- 
dhya, Minor v. Rabia Bibi (1). In Naurattan 
-Lal's case (3), Mrs. Stephen never con- 
tended that she was anything other than 
the representative of the judgment-debtor 
-and indeed the Oourt treated her as such. 
So it was in Punchanan’s case where the 
Manager died during the proceedings and 
after his death further prceceedings were 
taken in execution against his widow ag 
his representative and her objection was 
not that she was not the legal represen- 
tative but that the property which the 
decree-holder sought to sell in execution 
was her own personal property. Had the 
Courts been minded or had they been 
forced, in the circumstances of the case, 
to consider whether she was the represen: 
tative or not, it might have made a con- 
siderable difference. If we are to treat 
Punchanan's case (|), as Conclusive with 
regard to this matter as well as Naurattan 
Lals case (3), then it amounts to this: 
The. decree holder has merely to make the 
assertion that. a person is the represen- 
tative of the judgment-debtor (however 
-far that may be from the truth) and once 
that assertion is made, the parties. are 


w 3P L'T 613; 68Ind. Oas., 369; A IrR 1922 Pat, 


? 


LACHHMI LAL Vv, SRINIWASH RAM KUMAR FIRM 


(PAT.) 17910 


confined to an objection under s. 47 and 
are not entitled to adopt the procedure 
laid down in the Code of Civil Procedure 
under O. XXI, ït. 58. The learned Judge 
of the Calcutta High Court has stated, 
perhaps with some difidence, that the law 
as laid down in Punchanan’s case (1) is good 
law: but Kartick Chandra Ghose's case 2), 
has never been overruled and it seems to me 
that the only possible way to distinguish 
the cases is that in Punchanan's case 
(1), the complainant was in fact, and 
was treated as, the representative of the 
judgment-debtor but here we have entirely 
different state of affairs. Here the com- 
plainant was held not to be the represen- 
tative of the judgment-debtor although 
in the decision of the learned Judge in 
the Court below from which this appeal 
is preferred, it has been held thatin the 
sense that the son of a deceased member 
of a joint family holds the property of the 
deceased within the meaning of s. 53, the 
complainant was the representative of the 
judgment-debtor, I would decide this 
appeal cn the footing of the statement 
made by the learned Judges of the Gal- 
cutta High Court in Kartick Chandra 
Ghose's case (2) totae effect that if a parson 
has two capacities, there is no reason why 
his objection should be limited to one. 
Here the appellant proceeds in the matter 
in his personal capacity and there is no 
reason why he should be limited to the 
objection Gf such it may be treated) under 
s 47 of the Code of Civil Procedure to 
the effect that he was nol; the legal represen: 
tative of the judgment-debtor. 

There is another aspect of the case which 
seems to me to be material and that is that 
it seems difficulty to hold that once the 
appellant has successfully contended that 
he is not the legal representative of the 
judgment-debtor, how can we now allow 
him to be heard in stating that he is the 
legal representative ? The decision in Nau- 
*rattan Lal's case (3) reported in Naurattan 
Lal v. Margarat Anne Stephen (3), is bind- 
ing upon us, but in my judgment that 
decision does not govern this case for the 
reason which I have stated. The appeal 
fails and is dismissed with costs. 

In Appeal No. 743 of 1937 the appellants 
were judgment-debtors, there is no dispute 
about that. There is no objection by them 
to the sale of the property and it is 
rather suprising to learn that they took 
part in the proceedings in thjs case, Oosts 
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have been awarded against them, but 
they should have been, had they insisted, 
dismissed from the suit. We cannot now 
dismiss them from the suit as they have 
taken part in the proceedings in the Oourt 
below, but we would set aside the order 
of the Judge in the Court below ordering 
them to pay costs. To that extent the 
appeal is allowed. There will be no order 
for costs in regard to that appeal in thi 
Court. : 

Agarwala, J.—I agree. i 

D. Appeal allowed. 


RANGOON HIGH COURT 
Oivil Miscellaneous Appeal No. 43 of 1937 
March 14, 1938 ` 
Roperts, O., J. AND Donkey, J. 
BALTHAZAR & SON, Lrp.—APPELLANT 
VErsus 
OFFICIAL ASSIGN EE—RESPONDENT. 

Presidency Towns Insolrency Act (III of 1909), 
8, 52 (2) (c)--Book debts—Notice to debtors is 
necessary step to remove them from order or dis- 
position of insolvent—Absence of notice, effect of— 
Goods, if can be taken from possession, order or 
disposition of real owner, by mere demand on day 
before insolvency—Phrase “ possession, order or dis- 
position ` in s, 52, meaning of --Transfer of Prop- 
erty Act (IV of 1882), ss. 130, 131—Notice, whether 
necessary to perfect title of assignee—Dealings with 
original debtor whether protected until notice— 
Charge—Creation of -——Hypothecation of present and 
future book debts as security for payment—W hether 
creates valid charge on future book debte. 

In the case of trade debts, the ordinary and ap- 
propriate method by which the true owner may 
terminate his consent to the debt remaining in the 
possession, order or disposition of the insolvent is 
by giving notice to the debtor, and the fact of no 
notice having been given or attempted to be given 
is, where there is an opportunity of giving such 
notice, conclusive evidence of the consent of the 
true owner; but the inference of consent arisiug 
from the omission to give notice can be rebutted 
if the true owner, within the time available to him, 
takes every- possible step to terminate the posses- 
sion, order or disposition of the insolvent, or if the 
failure to terminate such possession, order or dis- 
position is not attributable to any faulton the 
part of the true owner. This must of course be 
the case where nothing occurs to alter the circum- 
stances in which the insolvent has the reputation? 
of ownership. The party who is to pay must know 
at whose order an@ disposition the debt subsists; 
the reputation of ownership continues in another 
person apart from the true owner. The clauses, 
however, comes into operation andthe true owner's 
goods are seized only where he has allowed not 
merely the debtors of the insolvent to remain with- 
out notice but possible fresh creditors of the in- 
solvent to grant him false credit by reason of the 
reputation of ownership continuing right up to the 
moment, of insolvency. Goods may be taken from 
the possession, order or disposition of the reputed 
owner by a mere demand on the day before the 
bankruptcy and consent to debts remaining in the 
order or disposition of the insolvent may be with- 
drawn by taking some step towarda the giving of 
notice even though such notice does not reath the 
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debtor before the bankruptcy commences. Oircum- 
stances giving rise toa reputation of ownership may 
cease to exist onthe day before the insolvency by 
some act of the true owner which negatives the 
continuance of any such reputation : 

"Held, on facts that although the debts were in 
the order or disposition of the insolvent till 
January 5, with the consent of the appellant, the 
person to whom the insolvent had hypothecated all 
his book debts, present and future, as the appellant 
had not given notice to any debtor till that date 
though hehad an opportunity to do so, still the 
reputation of ownership was terminated when the 
appellant entered the premises on January 5, and 
was not still subsisting at the commencement of 
the insolvency. The claim of the general body of 
creditors could not, therefore, succeed. [p. 547, col. 

[English case-law discussed. } 

The phrase “ possession, order or disposition " 

in s. 52, Presidency Towns Insolvency Act, is used 
disjunctively, and debts due or growing due to 
the insolvent in the course ofhis trade or business 
are boots: by reason of the first proviso to 
8. 92, 
Notice is not necessary to perfect the title of the 
assignees of a debt, but until the debtor receives 
notice of the assignment in accordance with s. 131, 
Transfer of Property Act, his dealings with the 
original creditor will be protected and he may get 
a valid discharge of his debt from the original 
creditor. 

Hypothecation of all the book debts, present and 
future, as security for default in payment on de- 
mand, of the balance of account due, creates a valid 
charge on, or to use the term familiar in English 
Law, assignment of, the future book debts of the 
debtor. Nothing however, passes to the assignee until 
the property comes into present existence. Tailby 
v. Official Receiver (1), Glegg v. Bromley (2) and 
Vatasavaya Venkata Subhadrayyamma v, Poosu- 
pati (3), relied on. [p. 542, col, 2.] 

O. Misc. A. against an order of the High. 
Court, reported in 175 Ind. Cas 736. 

Mr. R. Clark, for the Appellant. 


Mr. C. N. Paget, for thé Respondent. 


Roberts, C. J.—A. Stephens, the pro- 
prietor of arestaurant in Rangoon known as 
the “Silver Grill”, filed his petition to be 
adjudicated insolvent, under the Rangoon 
Insolvency Act on the morning of Janu- 
ary 6, 1937. On the afternoon of Janu- 
ary 5, Messis. Balthazar & Son, Ltd , enter- 
ed into possession of the premises of the 
“Silver Grill”, took possession of the stock» 
in trade and all the movable property of 
the restaurant, and also of all the books of 
account. At each of the entrances to the 
restaurent they posted notices to the 
following effect: “Balthazar & Son, Ltd., 
mortgageees in possession’. From danu- 
ary 8 onwards, notices were sent by 
Balthazar & Son, Lid., tothe persons who 
owed money to the restaurant, informing 
them that their debts should be paid to 
them (Balthazar & Son, Lid.) and not ty 
the “Silver. Grill”. Prior to this, from 
January 6, the employees of Balthazar & 
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Son had sent out some bills in the 
name of the “Silver Grill” Stephens was 
adjudicated insolvent on January 7, and 
the present appeal arises out of a petition’ 
dated March 20, 1937, by the Official 
Assignee tothe Insolvency Court, in which 
petition the Official Assignee, on behalf of 
the general body of creditors, claimed the 
right to all the book debts due to the 
“Silver Grill” on January 6, 1937, as pro- 
perty of the insolvent Stephens divisible 
amongst his creditors by virtue of the pro- 
visi-ns of s 52 (2) (c), Rangoon Insolvency 
Act. The respondent-appellant Company, 
Messrs. Balthazar & Son, Ltd., have resist- 
ed this claim on the grounds that the book 
debts of the insolvent had been hypothe 
cated to them by a letter of hypothecation 
dated March 21, 193), and that the book 
debts were not in the possession, order or 
disposition of the insolvent, within the 
meaning of cl. (e) s. 52 (2), Rangoon 
Insolvency Act, at the commencement of 
the insolvency. Clause (e) of s. 52 (2), 
Rangoon Insolvency Act, is in the same 
terms as cl. (e) of s. 33, English Bank» 
ruptey Act, 1914. It runs as follows, so far 
as it is material to the present case : 

“Section 25 (2). Subject as aforesaid, the property 
of the insolvent shall comprise the following 
particulars, namely : 

“(c) All goods being at the commencement of 
the insolvency in the possession, order or disposi- 
tion of the insolvent, in his trade or business, by 
the consent and the permission of the true owner 
under such circumstances that he is the reputed 
owner thereof: provided that things in action other 
than debts due or growing due to the insolvent in 
the course of his trade or business shall not be 
deemed goods within the meaning of cl. (c).” 


Under the letter of hypothecation of 
March 31, 1931, on which the appellant 
Company bases its right to the book debts, 
the insolvent Stephens hypothecated to the 
Oompany inter alia “all book debts, present 
and future, for the time being due and owing 
to me in connection with my said business 
during the continuance of this security,” 
as security for the re-payment to the Com- 
pany on demand of such sum as might at 
any time thereaf.er be owing to the Com- 
pany (which, I should have said, carries on a 
banking business) on the balance of his 
current account with the Company. The 
insolvent further agreed .1) to furnish to 
the Company lists of his debts at such 
times the Company might prescribe; (2) 
that if he should make default in payment 
on demand of the balance of his account 


with interest, it should be lawful for the - 


Qompany without previous notice to him 
to seize and take possession of the property 


BALTHAZAR & SON, LTD. v. OFFIOZAL ASSIGNEE, RANGOON (RANG.) 


` 


17910 


included ia the security and to get in and 
collect the book debts. It was under this 
latter clause of the agreement that the 
Company entered into possession of the 
premises and seized the books of account on 
the afternoon of January 5. That such an 


agreement creates a valid charge on, or, to 


use the term familiar in English Law, 
assignment of, the future book debts of the 
insolvent is not disputed. As Lord Watson 
said in ‘Tailby v. Official Receiver (1) at 
p. 533% : 

“Ohoses-in-action....though not yet existing 
may nevertheless be the subject, of present assign- 
ment. As soon as they come into existence 
assignees who have given valuable consideration 
will, if the new chose-in-action is in the disposal 
of their assignor, take precisely the same right 
and interest as if it had actually belonged to him 
or hed been within his disposition and control at 
the time when the assignment was made,” - 

In Glegg v. Bromley (2), at p. 4907, 
Parker, J. referring to such charges on 
future property, said ; 

“With regard to the assignment of future pro- 
perty, they stand, I think, on a totally different 
footing. Nothing passes, even in equity, until the 
property comes into present existence. Only when 
this happens can the assignment attach and an 
intertest pass.” 


This passage was quoted with approval 
by their Lordships of the Privy Council in 
Vatasavaya Venkata Subhadrayyamma v, 
Poosupatt Venkatapati (3), at p. 19}. A 
great deal of the argument before us has 
turned on the question whether a charge 
on future debis, of the description which 
we are now considering, falls within the 
previsions of s, 130, Transfer of Property 
Act, which deals with the transfer of an 
actionable claim, the term “actionable 
claim,” ab used in this section, being de- 
fined in s. 3 ofthe Act. The learned Insol- 
vency Judge, after giving this point the 
most careful consideration, has come to the 
conclusion that a future debt (i. e. a debt 
which does not exist at the date of the 
assignment) is not capable of being the 
subject of a transfer under s. 130, Transfer 
of Property Act. Now, it ig, agreed that, as 
Parker, J. said in Glegg v. Bromley (2), 
nothing passes under such an assignment 
until the property comes into present exist- 
tence, and only when this happens can the 

(1) (1888) 13 A 0523; 58L J QB 75; 60L T 
102; 37 W R 413. 
aol (1912) 3 K B 474; 81 LJ KB 1081; 1061 T 


(3) 52 IA 1520 Ind, Cas. 807; A I R 1991 PO 
162; 48 M 230; 47 ML J 93; 26 Bom. L R 786; 20 L 
W 298; (1924) M W N60’; 29 OW N57;LR5 A 
(P © 147(P 0). 
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press notice 
" Notice is not 
o title of the as 


of the assignment in 
s. 131, his dealings with 
creditor will be protected and 
et a valid discharge of his debt 
original creditor. In my opinion, 
necessary therefore to decide whe- 
130 applies or not. The result is 
e. The debt remains inthe ‘order 
isposition” of the assignor till notice 
een given to the debtor, within the 
ing of s. 52 (2) (e), Rangoon Ingol: 
y Act. 

ow, in „order to decide whether the 
debis of the business are goods which 
prise the property of the insolvent or 
hether they are goods to which the appel- 
ants are entitled, three points have to be 
onsidered. This was clearly laid down 
by Lord Loreburn in Hollinshead v, P. and 
H, Egan, Lid (4), at p. 570*. First it must be 
decided whether at the commencement of 
the insolvency the goods were in the posses- 
sion, order or disposition of the insolvent 
in his trade or business ; secondly, whether 
they were so bythe consent and permission 
of the true owner; and thirdly whether they 
were so under such circumstances that the 
insolvent was the reputed owner thereof. In 
Official Assignee of Madras v. Mercantile 
Bank of India (5) it was held that where the 
owner of goods handed to a Bank endorsed 
railway receipts relating thereto as security 
for an advance, there was constituted, in 
the absence of evidence to the contrary, 
an equitable charge upon the goods even 
though no notice had been given to those 
having custody of them. ‘There was a letter 
of hypothecation “which was in terms un 
acknowledgment by the former owners that 
they Had deposited the property documents 
and securilies thereunder mentioned as 
collateral security for the advance. ‘The 


_ (4) (1913) A O 564; 83 L J P G 74; 1091 T 681; 
20 Manson 323; 57 S J 661; 29T L R640, 

(5) 58 M 181; 152 Ind. Cas. 730; AIR 1934P O 
246; 61 I A 416:7 R P O 95; 1934 ALR 1104; 68 
ML J 26; 41 L W 1; 1981 O L R 915; 11 O W 


N 1511; 39 O W WN 209; (1935) M W N 27; 37 
Bom, L R 130; 60 O LJ 528 37 PL R 185 
(PO) 
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railway . receipts were documents of title, 
within the meaning of the Contract Act; 
„accordingly the Bank's possession of those 
documents became equivalent to possession 
of the goods since they were entitled to 
obtain delivery from the Railway company, 
-and the go-ds- were not in the possession, 
order or dispcsition of theingolvents. The 
Official Assignee merely stood in their shoes 
and had no better right than the insolvents 
had at the date of the insolvency. The Bank 
was, therefore, a preferential creditor. But 
in the present case though Mr. Stephens 
had constituted an equitable charge in 
favour of the appellants, he had transferred 
no documents of title and by reason of the 
Proviso to e. 130, the debts remained in his 
order or dispositicn. The phrase ‘‘posses- 
sion, order or disposition” is used disjunc- 
tively, and debts due or growing due to 
the insolvent in the coure of his trade or 
business are ‘goods’ by reason of the first 
Proviso to s. 52, Rangoon Insolvency Act. 
Now, secondly, were these debts in the 
order or disposition of the insolvent on 
January 6, 1937, by the consent and permis- 
sion of the true owner? As each book debt 
came into existence, the assignment cf it 
attached, even without notice to the debtors, 
and the titte of the appellants became 
established and they were the true owners. 
They left the book debts, at any rate, till 
January 5, 1937, in the order and dis- 
position of the insolvent: itis, therefore, 
necessary to see what would be an effectual 
withdrawal of consent on their part. In 
the case of possession of goods, the decision 
in Smith v. Topping (6) shows that where 
the true owner permits the goods to remain 
in the order and disposition of another but 
demands possession of them the day before 
the bankruptcy of the reputed owner, they 
do not pass tothe assignee in bankruptcy. 
In In re Ambrose Summers (7) the insolvent 
had given the Bank a letter of lien over 
shis stock-in-trade, outstandings and fittings; 
the fact showed that his business or stocke 
in-trade was not, at the date of the ingol- 
vency, in the order or disposition of the 
insolvent with the consent of the Bank: 
they had tried but failed to take actual 
possession of the insolvent’s business on the 
day before that on which he filed his peti- 
tion: it was held that as regards the amount 
of the debt secured by the letter of hy pothe- 
cation the Bank was entitled to rank ag a 
preferential creditor. lt appears, however, 

16) (1888) 5 B & Ad. 674; 2 N&M 421-3LI K 


B (ns) 47; 38 RR 616 
(7) 23 O 592. 
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from Brewin v. Short (8) that a mere in- 
tention to demand the goods and to get 
possession of them is not enough; it is not 
enough for the true owner to say he has 
done all he can if in fact he has not done 
anything. 

The present case, however, is somewhat 
different from those in which possessiofi of 
goods is to be obtained or demanded from 
the insolvent before the commencement of 
the insolvency: it isa case of book debts 
and the necessary step to remove them; 
from the insolvent’s order or disposition 
appears to me to be the step of attempting 
to give notice to the debtors. Such a step 
was taken in Belcher v. Bellamy (9) 
and the effect of this was that consent was 
thereby withdrawn tothe debts remaining 
in the order or disposition of the insolvent. 
The only step that was taken in In re Neal; 
Ex parte Trustee (10) was the mere appoint- 
ment of a Receiver and it was neither 
effectual by way of withdrawal of consent 
nor as a determination cf the reputation of 
ownership. In this latter case, the assignees 
had a period of 19 days in which they 
could have given notice to the debtors. It 
is said in the present appeal that there was 
no such period but only a period of about 
24 hours. I ‘think that it is clear from the 
judgment of Stirling, J. in Rutter v. Everett 
(11) adopting the language of Mellish, L.J. 
in Hx parte Ward; In re Couston (12) that in 
the absence of notice consent on the part of 
the true owner to the debt remaining in the 
order and disposition of the bankrupt isto be 
inferred, unless the failure to obtain posses- 
sion of the debt is not attributable to any 
fault of the real owner. 

Now, applying that principle to the pre- 
sent case, jt is in my opinion clear that 
the appellant Company did not, prior to 
the presentation of the insolvent's petition 
take the steps which were open to them 
within the time available to terminate the 
consent by virtue of which the goods 
remained at the possession, order or dis- 
position of the insolvent. When the insol- 
vent filed his petitim he attributed his 
insolvency to the fact that the appellants 
had entered into possession of the premises 
of the “Silver Grill” and seeing that this 

(8) (1855) 5 EL & Bl. 227; 24 L J QB 297; 1 


Jur. (ns) 798; 103 R RAHO.? 
(9) (1848) 2 Ex. 303; 17 LIE. 219; 76 R R 


06. 

(10) (1914) 2K B 910; 88 LIK B 1118110L T 
988; 21 Manson 4164; 58S J 536. 

(GD (1895) 2 Oh. 872; 64 LJ Ch. 845; 13 R719; 
73 LIT 82; 44 W R 104; 2 Manson 371. 

(12) (1878) 8 Oh. 144; 22 LJ BEAT; 27L T 502; 
21 W k 115. 
















premises and b 
inevitably result ix 
his pelition. Under cm 
thecation agreement, the 4 
empowered to call upon th 
furnish lists of his book d 
time; admittedly that power h 

been exercised, and yet one wou 
thought that, as a matter of ordinar) 
caution, the appellants would have d 
to have lists of the book debis furnish 
regular intervals so as to satisfy thems 
that the security was sufficient to cove 


periodically, they could, 
their demand for payment and enterin 
into possession, have had prepared noticés 
to the persons appearing as debtors in the 
latest list, and could have posted those 
notices immediately on taking possession. 
Moreover, it is admitted that when they 
entered into possession all bills’ up to 
December 31, 1936, had already been. pre- 
pared and were taken possession of by 
them, and it would not have required a 
great effort to have posted notices to at 
least the greater portion of these debtors 
before the insolvency petition was filed on 
the next day. If they had posted such 
nolices, their title to the debts would have 
been protected; they did not do so, and the 
fact that, although there was opportunity 
to do so, notice was not attempted to be 
given to any debtor is conclusive evidence 
of their consent to the debts remaining in 
the possession, order or disposition of the 
insolvent. The final matter which falls to 
be considered is whether the debts were in 
the order or disposition of the insolvent in 
such circumstances that he was the reputed 
owner thereof. In Hx parte; Watkins: In re 
Couston (13), at p. 528*, Lord Selborne said: 


“The doctrine of reputed ownership does not 
require any investigation into the actual state of 
knowledge or belief either of all creditors, of parti- 
cular creditors, and still less of the outside world, 
who are not creditors at all, as to the position of 
particular goods. It is enough for the doctrine if 
those goods are in sucha situation as to convey to 
the minds of those who know their situation, the- 

(13) (1873) 8 Ch, 520; 42 L J BK 50; 28 LT 73? 
21 W R 530. yO 
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reputation of ownership, that reputation arising by 
the legitimate exercise of reason and judgment on 
the knowledge of those facts which are capable of 
being generally known to thoso who choose to 
make inquiry on the subject. It is not at all neces- 
Sary to examine into the degree of actual know- 
ledge which is possessed, but the Oourt must 
Judge from the situation of the goods what infer- 
ence as to the ownership might be legitimately 
drawn by those who knew the facts. I do not 
mean the facts that are only known to the parties 
dealing with the goods, but such facts as are cap- 
able of being, and naturally would be, the subject 
of general knowledge to those who take any means 
to inform themselves on the subject. So on the 
other naud, itis not at all necessary, in order to 
exclude the doctrine of reputed ownership, to 
show that every creditor, or any particular credi- 
tor, or the outside world who are not creditors, 
knew anything whatever about particular goods, 
one way or the other. It is quite enough, in m 
judgment, if the situation of the goods was such 
as to exclude all legitimate ground from which 
those who knew anything about that situation 
could infer the ownership to be in the person hav- 
ing actual possession.” 


This passage was quoted with approval 
by Lord. Blackburn in Colonial Bank v. 
Whinney (14°, at p. 436*. It was also 
adopted by Lord Wright in Oficial 
Assignee of Madras v. Mercantile Bank of 
India, (5), at p. 2027. Applying these 
principles it must be conceded that these 
book debts were in the order or disposition 
of the insolvent for varying periods of 
time in such circumstances that he was the 
reputed owner thereof. It is not altogether 
easy to determine whether this reputation 
of ownership came to an end when ths 
appellants entered the premises. They 
caused a notice to be erected bearing 
the words: “Balthazar and Son, Limited 
mortgagees in possession.” They also took 
possession of the books of account and of 
bills up to December 31, which had 
already.been prepared. What they did was 
ineffectual as a withdrawal of consent 
because they took no step towards giving 
notice to the debtors, but the question 
still remains whether something ineffectual 
as a withdrawal of consent can be a deter- 
mination of reputed ownership. The whole 
pee cf the order and disposition clause is 
that : «w4 tE] 


“if goods are ina man's possession, order or dis- 
position under such circumstances as to enable 
im by means of them to obtain false credit, then 
the owner of the goods who has permitted him to 
obtain that falee credit is to saffer the penalty of 
losing his goods far the benefit of those who have 


(14) (1886) 11 A O 426; 56 LJ Ch. 43; 55 LT 362; 
34 W R 705; 3 Morrell, 207. 
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given him the credit: see the judgment of James, 
L.J.in Ex parte; Wingfield (15),” 


Thus regard must be had not only to the 
persons to whom the true owner should 
give notice so as to put an end to the debts 
remaining in the order or dispsition of the 
reputed owner with his consent, but also 
to the persons from whom the insolvent 
might get what has been described as false 
credit by reason of the continuance of the 
reputed ownership of these debts right up 
to the commencement of the insolveucy 
itself. Can it be said by the appellants that 
although they left the debts in the order 
and disposition of the insolvent with their 
consent Tight up to the insolvency, yet on 
the very day before the insolvent filed his 
petition they destroyed the reputatioa of 
ownership by some act ineffectual as a 
Withdrawal of consent? In Mercantile 
Bank of India v. Official Assignee of 
Madras (16) it appears to have been 
assumed that the affixing of a board by a 
mortgagee of goods at the place of business 
of the mortgagor stating that he is the 
mortgagee in possession, takes the goods out 
of the reputed ownership of the mortgagor. 
It was held in that case that giving notice 
to a credit'r that a debtor is about to 
suspend payment is an act of insolvency; 
where therefore after the receipt of such a 
notice the creditor took possession of goods, 
the benefit of s. 57, Presidency Towns In- 
solvency Act, could not be claimed. But 
the effect of putting up such a notice before 
an act of insolvency had been committed 
did not directly fall to be decided. 


Now there can be no doubt in this case 
that the reputation of ownership: had been 
permitted by the Bank to subsist up to 
January 5, and the insolvency might have 
obtained false credit up to that date. Yet 
the Act says that the reputation of owner- 
ship must still be subsisting at the date 
of the commencement of the insolvency. 
Now goods may be tuken from the possese 
sion, order or disposition of the reputed 
owner by a mere demand on the day before 
the bankrupicy as in Smith v. Topping (6), 
and consent to debts remaining in the 
order or disposition of the insolvent may 
be withdrawn by taking some step towards 
the giving of notice even though such 
notice does not reach the debtor before the 
bankruptcy commences, as in Belcher v. 
Ballamy (9}. And in my opinion the cir- 


(15) (1879)10 Gh. D 591;40L T 1527 W R 
09 39 M 250; 35 Ind, Cas. 942; A I R1917 Mad, 
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cumstances which Lord Selborne has dis- 
cussed in Ex parte; Watkins: In re Couston 
(13), as giving rise to a reputation of owner- 
ship may cease to exist on the day before 
the insolvency by some act of the true 
owner which negatives the continuance of 
any such reputation. Applying the tests 
which he has laid down, I cannot hold that 
at the commencement of the insolvency the 
situation of the goods was any longer such 
as to convey the reputation of ownership 
to the minds of those who chose: to make 
inquiry on the subject. The point is not 
free from diffculty for it is stated in 
Willians on Bankruptcy, Edn. 15, p. 303, 
that wilh respect to trade debts the fact 
of no notice having been given to the debtor 
seems ccnclusive evidence of the consent 
of the true owner to the debt remaining 
in the reputed ownership of the bankrupt. 
This must of course be the case where 


nothing occurs to alter the circumstances ` 


in which the insolvent has the reputation 
of ownership. Tbe party abc is to pay 
must know at whose crder and disposition 
the debt subsists ; the reputation of owner- 
ship continues in another person apart from 
(Le true owner. The clause, however, comes 
into operation and the true cwner’s goods 
are seized only where he kas allowed not 
merely the debtors of the insclvent to 
remain without notice but possible fresh 
creditors of the insolvent to grant him 
false credit by reason of the reputation of 
Ownership continuing right up to the 
moment of insolvency. In the present 
appeal the appellants did not allow this 
false credit to be obtained right up to that 
moment; I think that they determined the 
reputation of cwnership when they entered 
the premises on January 5, and accordingly 
it was not still subsisting at the commence- 
ment of the insolvency. 

Persons Visiting the “Silver Grill” to 
obtain their information would find on the 
eve of the insolvency the servants of the 
appellants in pcssession of the premises 
and carrying on the business previously 
carried on by theinsclvent, and they would 
see at the entrance the notice informing 
them that the appellants had entered into 
possession as mortgagees; they would find 
the insolvent’s books of account in the 
possession of the appellants. If they made 
- the slightest inquiry, they would discover 
that all the bills and the vouchers in sup- 
port theredf, up to the end of the previous 
month, were in the possession of the appel- 
Jants. These are the facis which were 
capable of being the subje-1 of general 
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knowledge. 
legitimate ground from which those who ° 
had taken any means to inform themselves 
as to those facts could infer the ownership 
of these debts to bein the insolvent. To 
my mind, therefore, itis clear that at the 
commencement of the insolvency the book 
debts were not in the possession, crder or 
disposition of the insolvent under such cir- 
cumstances that he was the reputed owner 
thereof. In my opinion this appeal must be 
allowed and the petition of the Official 


Assignee dated March 30, 1937, must pe” | 


dismissed with costs in both Courts: Ad- 
vocate’s fee in this appeal thirty gold 
mohurs. 

Dunkley, J.—I have had the advantage 
of reading the judgment of my Lord the 


- Chief Justice, with which I sm in entire 


agreement. As my Lord has said, in order 
to bring these book debts within what-is 
known as the “reputed ownership” clause, 
the Official Assignee has to establish 
three separate things, aud [ propose 10 
make a few observations concerning each 
of those points In regard to “the posses- 
sion, order or disposition” of the insolvent, 
I agree that it is immaterial whether cr not 
a charge on future debts such as we have 
in this case, is a transfer of an actionable 
claim, within the provisions of s. 130, 
Transfer cf troperty Act. It is conceded 
that if s.120 has no application to sucha 
charge, then the debts do remain in “the 
possession, order or disposition” of the 
assignor until notice has been given 
to the debtors; and, in my opinion, 
the position is exactly the same 
even if s. 130 in applicable, for under 
the Proviso tos. 180, sub-s. (1), the trans- 
feror can receive payment of the debt 
and give a valid receipt for such payment 
inspite of the transfer unless notice in 
writing is given to the debtor in the manner 
provided bys. 131, and consequently the 
debts remain al the order and disposition of 
the transferor until such notice has been 
given. . 

As regards the consent of the true owner 
(who is, of -course, in this case the appel- 
lant Company) tothe debts remaining in 
the possession, order or disposition of the 
insolvent, it cannot be denied that they 
were in the drder and disposition of the 
insolvent by the consent’and permission of 
the appellant Company up to the time when 
the Company entered into possession of the 
premises, and the question for determina- 
tion is whether subsequently, and prior 
to'tLe presentation of the insolvency peti- 


They are such as to exclude all / 
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tion, the appellants effectually withdrew 
their consent. This question involves the 
consideration of two cases which the 
learned Insolvency Judge has described as 
involving “a painful conflict of opinion 
between two eminent lawyers,” but which, 
to my mind, are reconcilable, at any rate 
in relation to the facts of the present 
case. Thase are the cases in Rutter v. 
Everett (11), and In re Neal Ex parte; Trustee 
(10). On a full consideration of the judg- 
ments in these cases, and the line of earlier 
_ Cases which were cited and considered by 
Stirling, J. in Rutter v, Everett (11), but 
which it is scarcely necessary for me- to 
mention specifically, it appears to me that 
& principle is deducible therefrom which 
- ought to be applied in the present case. 
That principle is that in the case of trade 
debts the ordinary and appropriate method 
by which the true owner may terminate his 
consent to the debt remaining in the 
possession, order or disposition of the 
insolvent is by giving notice to the debtor, 
and the fact of no notice having been given 
or attempted to be given is, where there 
is an opportunity of giving such notice, 
conclusive evidence of the consent of 
the true owner; but the inference of consent 
arising from the omission to give notice 
can berebutted if the true owner, within 
the time available to him, takes every 
possible steps to terminate the possession, 
order or disposition of the insolvent, or if 
the failure to terminate such possession, 
order or disposition is not attributable to 
any faulton the part of the true owner, 
I agree with my Lord, and for the reasons 
stated by him, that the appellant Company 
did not, pricr to the presentation of the 
insolvency petition, take the steps which 
were open to them ‘within tne time avail- 
able to terminate the possession, order of 
wa a, z the insolvent. 

n regard’ to the third point, that is 
whether the debts were in the order and 
disposition of the insolvent under such 
Circumstances that the insəlvent was the 
reputed owner thereof, the question which 
I have found most difficult to answer, is 
whether, in the case of debts, the reputa- 
tion of ownership is not static, in the sense 
that when the insolvent hasonce acquired 
that reputation jit cannot be determined 
except by the withdrawal by the true owner 
of his consent tothe debts remaining in 
the order and disposition of the insolvent. 
But it must be remembered that for the 
purpose of s. 52 (2) (e, Insolvency Act, 
trade debts are “goods” and ‘exactly the 
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same principles are applicable in the case 
of debts as are applicable in tha case of 
chattels, although, in order to raise an 
inference of acertain kind, different facts 
may have to be established if the goods 
were chattels. Furthermore, the question 
of reputed ownership has to be ex imined, 
not from the position of the debtors of 
the insolvent, but from the position of 
his creditors or possible-creditors by whom 
I mean persons who might be persua‘led 
to give credit to the insolvent by reason 
of the reputation of ownership remaining 
with him. When these considerations are 
borne in mind, it becomes clear that, 
although the consentof the true owner may 
not have been effectually withdrawn, 
yet the reputed ownersip of the insolvent 
may be determined by a change of cir- 
cumstances. Tais principle has been clearly 
enunciated by Lord Selborne in a passage 
from his judgment in Ex parte; Watkins: In 
re Couston (13), at p. 520* which my 
Lord has quoted. In In re William Watson 
&Co.; Ex parte Atkin Brothers (17), at 
p. 7577 Vaughan Williams, L. J. said: 

“In our opinion it is essential before a Court can 
hold that one man's goods are to be taken to pay 
another man’s debts, because of the reputation of 
ownership of the bankrupt, that the goods should 
be held and dealt with by the bankrupt in such 
manner and under such circumstances that the 
reputation of ownership must arise,” 
and further: “the inference of ownership 
by the bankrupt must (cbserve, not might 
or might not) arise.” See also In re 
Kaufman Segal and Domb Ex parte 
Trustee (18), at p. 94. The material date 
on which this reputation of ownership must 
exist is at the commencement of the ingol- 
vency, and I agree that, by reason of the 
action taken by the appellaniseafter the 
afternoon of January 5, 1937, the circum- 
stances were sò changed that at the com- 
mencement of the insolvency the fucts were 
such as to exclude all legitimate ground 
from which those wao had taken any 
means to inform themselves as to those 
facts could infer the ownership of these 
debts to be in the insolvent. 

8. Appeal allowed. 

17) (1904) 2K B 753; 73 LJ KB 854; 11 Manson 
256; 20 T LR 727, 

' (18) (1923) 2 Oh. 89; 92 L J Oh. 218; 128 L T 630 
67 8 J 333; 1923) B & Or, . 
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PATNA HIGH COURT 
Criminal Revision Application No. 521 of 


1938 
October 12, 1938 
DHAVLE, J. 
BABU RAM PANDEY — PRTITIONER 
: VETSUS . 
SHYAMDEO NARAYAN AND OTHERS—- 
. OPPIBITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 439-- 
Order under s. 145—Interference on merits. 
The High Court does not interfere in revision 


with orders under s. 145 of the Code of Oriminal 
Procedure, on the merits, as a rule, 


Cr. R. App. against an order of the Sub- 
Divisional Magistrate of Siwan, dated 
January 28, 1938, a motion against which 
order was rejected by.the Sessions Judge 
of Saran, by his order, dated July 20, 1938. 

Messrs. S.S. Rakshit and Indu Bhusan 
Biswas, for the Petitioner. 

Mr. Jaleshwar Prasad, for the Oppcsite 
Party. 

Order.—This application in revision 
arises out of a proceeding under s, 145 
of the Ccde of Criminal Procedure. The 
petitioner to this Court is the first party in 
the prceeeding. . The trial Court held “on a 
comparison ‘of the evidence put before me” 
. that the weight of this is on the side of the 
second party, and found accordingly that 
possession of the disputed land Jay with 
the second party ‘“‘Diplal and his brothers”. 
Against the order of the trying Magistrate 
an application was made to the Sessions 
Judge who went into the merits in some 
detail on all the points that appear to have 
been urged before me and declined to 
jnterfere. 

The learned -Advoecate for the petitioner, 
who obtained a rule from Manohar Lall, J. 
explains fhat the application was admitted 
as soon as he mentioned his first grcund, 
namely, that the orcer of the Magistrate 
was without jurisdiction in that it was in 
favour of the brothers of Diplal who are 
not parties tothe proceeding. This conten-* 
tion is, on the words of s. 145, subs. (4) 
correct, and the learned Advocate for the 
opposite party, while referring to the evi- 
dence that Diplal was joint with his 
brothers, has not urged thatit is of any 
importance to him whether or not the 
offending words “and his brothers” after 
Diplal are allowed to remain in the order. 
The learned Advocate for the petitioner 
urged somewhat strenuously that the judg- 
ment of the trial Court is defective in that 
no reference was made to the presumption 
of correctness attaching to the revisional 
record-of-rights which, I understand, ig 
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dated 1918. He further contended that the 
omission of the trying Magistrate to bear 
that presumption in mind cannot be made 
good by the Sessions Judge. These con- 
tentions donot take into account the con- 
sideration that this Court does not interfere 
in revision with orders under s. 145 of the 
Code of Criminal Procedure on the merits 


-as a rule. The law does not provide an 


appeal, and the petitioner is fortunate 
that besides the trying Magistrate the 
Sessions Judge h s looked into the merits 
of the case. The arguments before me also. 
proceeded on the footing that because 
khewat No. 2/12 was in the name of Ram- 
narain Lal while Diplal, the leading mem- 
ber of the second party in the present 
proceeding, had khewat No 2ls, there- 
fore, it must be taken that they were 
separate. That proposition is entirely un- 
tenable in law, as will be seen from 
Gajendra Singh v. Sardar Singh (1), 
which has been repeatedly referred to by 
their Lordships ofthe Judicial Committee 
in several later cases, The evidence here 
was that: Ramnarain Lal and Diplal and 
their brothers were all members of a joint 
family, and in fact, there was a deed of 
surrender executed by the father in 1916 
in waich it was stated that all the bro- 
thers were joint. The revisional record- 
of-rights came two years afterwards, but 
it is not pretended that there is any in- 
dication on the record that in the interval 
their family had become separate. The 
entries in the revenue papers, namely, the 
khewats andthe D. Register that follow- 
ed those khewats can, in these circum- 
stances, not be taken as any indication of 
separation among the brothers. Tce result 
is that the petitioner will have the satisfac- 
tion, by means of this application in revi- 
sion, only of having the three words “and 
his brothers” after the name of Diplal 
struck out from the crder of the trying 
Magistrate, and that for the rest the Rule 
must be discharged. ° 


8. Rule discharged, 
(1) 18 A 176; A W N 1896, 23. 
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PATNA HIGH COURT 
Appeal No. 127 of 1936 
September 71, 1938 
ROWLAND AND MANOHAR LALL, JJ. 
MUHAMMAD YUNUS AND OTHERS— 
APPELLANTS 
versus 
CHAMPAMANTLI BIBI AND otazrs— 


RESPONDENTS 

Assignment—Plaintiff assigning his interest 
during pendency of suit~Assignee not applying to 
be substituted as plaintiff— Suit, whether can pro- 
ceed at instance of original plaintiff—Decision, 
whether. binding on  assignee—Plaintiff's interest 
fully represented in suit—Defendant, if can raise 
objection regarding defect of parties—Mortgage— 
Suit on—Some persons having equity of redemption 
not brought on record—Whole suit, if can be dis- 
missed—Amount of mortgage debt payable for re- 
demption whether affected by absence of such 
persons on record—Transfer of Property Act (IV of 
882 as amended in 1929), s. 60-—Amendment does 
not alter law—Government of India Act, 1935 (25 & 
26 Geo. V, Ch. 42), ss. 100, 107, Sch. VII—Subject 
“ money-lendere und money-lending * ison Provincial 
Legislative List—Bihar Money Lenders’ Act (III of 
1938), therefore, prevails within Province though 
repugnant to previous All India Act—Bihar 
Money Lenders' Act (III of 1988), s, 11—S. 11, 
whether affects decree already passed—Stamp Act 
(II of 1899), s 26—Applicability— Whether limits 
right of parties to value chose-in-action at any 
amount they think At. 

The rule is that in the event of transfer or 
assignment of an interest by a plaintiff or decree- 
holder, the assignee has the right to apply to the 
Court to be added or substituted as a plaintiff. If 
this is not done, the suit will proceed atthe in- 
stance of the original plaintiff and any decision 
arrived at whether favourable or unfavourable will 
be effective for or against the interest of the 
assignee. That ison all fours with the rules about 
transfer pendente lite as affecting the interest of 
defendant in property in suit; but as against the 
plaintiffs, it is not for the defendant to raise any 
objection regarding defect of parties when the in- 
terest of the mortgagee in the litigation was 
throughout fully represented. [p. 550, col. 1.] 

Whereas the general rule is that all ` persons 
having the equity of redemption ought to be brought 
on the record, the failure to bring any one of them 
on the record does not necessitate the dismissal of 
the suit if the Court in his absence can deal with 
the matters in controversy so far as regards the 
rights and interests of the parties actually before 
it and notwithstanding that any decree passed in 
the suit will be ineffective against defendants not 
brought on record end their representatives, the 
amount ofthe mortgage debt to be entered in the 
decree as payable for the redemption of the mort- 
gaged properties will not be affected by the absence 


of those defendants from the record. Waleyatunnisaa. 


Begum v. Chalaki (1) and Sabduralli v. Sadashiv 
Supdu (3), relied on, Perumal Pillai v. Raman Chettiar 
(2), referred to. [p. 550, col. 2; p 551, col. L] 

The intention of the Legislature in making amend- 
ment of s. 60, Transfer of Property Act, in 1929, was 
not to alter but to declare the law. [p. 551, col. 1.) 

The scheme of the Government of India Act, 
1935, es. 100 and 107 and Sch. VII, is that when a 
Provincial Legislature makes laws regarding any 
matter inthe Provincial Legislative List, these laws 
will prevail notwithstanding that they may be pẹ- 
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pugnant toa previous All India Act, “ Money-lenderg 
and moneys-lending “ isa subject on the Provin- 
cial List. Prima facie, therefore, the Bihar Money 
Lenders’ Act, must prevail within the Province. (|p. 
553, col, 1] 

It is a recognized principle that where one con- 
struction of an enactment will b3 in accordance 
with the existing enactments and another construc- 
tion will be repugnant to them, the Courts will, 
where pogsible, adopt that reading which avoids 
repugnancy, On that principle s. 11, Bihar Money 
Lenders' Act, should be construed in the narrower 
sense as not intended to affect a decree already 
passed and, therefore, the Oourt cannot go behind 
the preliminary decree that was passed in 
1922, and the requirement of the Code of Oivil Pro- 
cedure that a final decree should be prepared in 
accordance with it. [p. 553, col. 2.] 

Section 26, Stamp Act, only applies where the 
amount or value of the subject-matter of any in- 
strument chargeable with ad valorem duty cannot be 
ascertained at the date of its execution. There is 
nothing inthe Stamp Act to limit the right of the 
parties to value a chose-in-action at any amount 
they may think fit or to penalise them for doing 
so, [p. 554, col, 1] | 

A.from the original decree of the Sub- 
Judge, Shahabad, dated May 13, 1935. 

Messrs. M. Yusuf, A. K. Mitra, I. B. 
Saran and Amir Ali Khan Warisi, for the. 
Appellants. 

Dr. D. N. Mitter and Mr. S. N. Bose, for 


the Respondents 


Rowland, J.—This is an appeal from’ 
the decision of the Subordinante Judge of 
Shahabad directing the preparation of a 
final decree in a mortgige suit, The mort- 
gage bond is dated December 16, 1905, 
and was for respayment of a principal sum, 
of Rs. 60v with interest thereon at two per 
cent. per month with half yearly rests. It 
was secured on two revenue-paying pro- 
perties and one house. A payment of Rs. 75 
on account of interest was made on Decem» 
ber 26, 1906, and thereafter nothing 
further having been paid, thee mortgagee 
brought the suit on November 2%, 1916, 
Attachment before judgment was effected 
on December 9, 1916, as against a sum of 
Rs, 1,859-14-6 lying in the Court at Sasa- 
ram as a deposit to the credit of defendant 
No. 1. The Subordinate Judge, Mr. Jadu- 
nandan Prasad, passed a preliminary decree 
for sale on May 31,1918, waich was followed 
by a finil decree on February 7, 1920. ‘The 
decree holder withdrew on July 2, 1920, 
the sum of Rs. 1,859-14-6 whieh had been 
attached before judgment. Thereafter.one 
of the mortgaged properties, namely the 
house was sold on December 8, 1920, and 
the decree-holder was the parchaser him- 
self at a price o0fjRs. 204 8-3. “Subsequently 
he sold it on November 21, 1922, for a 
sum of Rs. 500 to one Hakim Abdul Hamid. 
Thereafter one of the defendants, Jagar- 


SEO 
nath Singh, defendant No. 32 against whom 
tbe decree had been made ex porte applied 


under O. IX, r. 13, alleging that the sum- - 


mons had not been served upon him. On 
his application the entire decree was set 
aside on December 17, 1923, and the suit 
restored for tearing. It was heard and the 
whole suit was dismissed on December 19, 
1924, by Mr. Abdus Shakur, Subordinate 
Judge. 

Frcm this dismissal an appeal was pre- 
ferred to this Court and was No. 51 of 
1925. “The appeal was decreed and preli- 
minary decree was passed on May 17, 
1928. Pending the hearing of the appeal, 
however, three of the defendants had died, 
that is to say, on February 14, 1926, 
Mangrco Ray, defendant No. 19; on Febru- 
ary 1, 1927, Narain Prasad, defendant No. 6 
and in October 1827, Ram Nath Singh, de- 
fendant No, 26. The death of these defend- 
anis was not reported to the Court and no 
subtitution of their heirs was made. After 
the passing of the High Court's decree, 
that is to say, on July 3, 1928, the death 
occurred of ancther defendant, namely’ 
Kal ka Prasad, defendant No. 3, One more 
transaction may be mentioned and that is 
a transfer by tbe decree-holder on Febre- 
ary 14, 1926 cf her entire righisto Ler 
. daughter Champamani Bibi and son-in-law, 

Bhan Kumar. The application for a final 
decree was made cn March 18, 19.0, 
before the Subcrdinate Judge in the names 
of the original plaintiff decree-holder and 
the two transferees. The objections which 
have been taken in the main, arise out of 
alleged defect of parties. There are, how- 
ever, cther objections affecting the amount 
as due to be entered in the final decree, 
Before the Subordinate Judge it had been 
contended that the applicants for a final 
decree were not entitled to maintain the 
suit. The Subordinate Judge has dealt 
with this’ contention which seems to have 
no foundation in anything that I can find 
in the Code of Civil Procedure. The rule is 
that in the event of transfer or assignment 
of an interest by a plaintiff or decree- 
holder, tle assignee bas the right to apply 
to the Court to be added or substituted as 
a plaintiff. If this is not done, tke suit 


will prcceed at the instance of the original 


plaintiff and any decision arrived at whe- 


ther favourable or unfavourable will be. 


effective for or against the interest of the 
assignee. That is on all fours with the 
` yules about transfer pendente lite as affect- 
ing the interest. of defendant in property 
in suit; but as against the plaintiffs, it is 
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not for the defendant to raise any objection 
when the interest of the mortgagee in the 
litigation was throughout fully represented. 
In April, 1932, Lalmani Bibi, the mother of 
Ohampamani Bibi died and Champamani 
Bibi was substituted for her as ber heir, 
The interest of the mortgagee was therefore 
completely represented throughout. We 
were pressed much more seriously by 
Mr. Yusuf in respect of the second objec- 
tion which refers to the death of defend- 
ants Nos, 6,19 and 26 during the pendency 
of the appeal in this Court. “NO steps were 


taken to substitute their heirs and it neces- 


sarily follows that the appeal against them 
in this Court had abated by operation of 
law before the date on which the appeal 
was haard and decided. Therefore so far 
as these defendants are concerned, no 
decree could be passed against them and 
any decree that has been passed cannot 
affect their interest or the interest of their 
legal representatives. 

_Now it is argued that as the result of the 
death of these defendants the entire appeal 
abated and no decree in the suit could be 
passed at all because it is said a mor gage 
is one and indivisible and in order to obtain 
a mortgage decree, there must be present on 
the record not only all the persons interest- ` 
ed in the mortgage but all the persona 
having an interest in the equity cf redemp- 
tion. If one or more of these are missing, 
it is said, the suit is not properly ccnsti- 
tuted and no decree can be passed at all. 
The Subordinate Judge in dealing with this 
had held that though no final decree could 
be passed as against defendants Nos. 6,19 
and 26 or could affect their interest, neverthe- 
less this would not prevent a final decree 
being passed in the suit with the reserva- 
tion that it would affect only the interests 
of defendants other than those mentioned, 
This is in accordance with the decision of 
this High Oourt in Waleyatunissa Begum 
v. Chalaki (1), where the principle laid 


“down in previous decisions was accepted 


that whereas the general rule is that all 
persons having the equity of redemption 
ought to be brought in the record, the 
failure to bring any one of them on the 
record does not necessitate the dismissal of 
the suit if the Courtin his absence can 
deal with the matters in controversy so 
far as regards the rights and interests of 
the parties actually before it. The 
argument was on similar lines with regard 
to Kalika Prasad, defendant No. 3, who 


(1) 10-Pat. 341; 132 Ind. Oas. 100; AIR 1931 Pat. 
164; 12. P L T 28; Ind, Rul, (1931) Pas. 260. a 
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died on July 3, 1928, after the disposal 
of the appeal in this Oourt. What 
happened in his case was that no steps 
were taken until the decree-holders moved 
the Subordinate Judge on March 18, 1930, 
to prepare a final decree. At that stage 
the death of this defendant was reported 
and a prayer was made to substitute his 
heirs and to continue the proceedings 
against them in his place. TheSubordinate 
Judge held that the proceedings for a final 
decree being proceedings in the suit, the 
suit must be held to be still pending and 
to have abated as against this defendant; 
that it was too late to have the abatement 
fet aside and accordingly the substitution 
was refused and proceedings continued 
as against the other defendants on the 
record. We have not here toconsider the 
correctness of the Subordinate Judge's 
view of the law as no cross appeal has 
been presented against the decision so far 
as the substitution matter is concerned. 
Assuming the procedure followed by the 
Subordinate Judge to be correct, the position 
in respect of defendant No. 3 is now 
analogous to the position in respect of defen- 
dants Nos. 6, 19 and 26 above referred to. 

It was next argued that assuming that the 
suit could proceed to a final decreas against 
those defendants who remained on the record 
and were represented, nevertheless the 
Oourt could only passa decree for some- 
thing less than the amount due on the 
mortgage and reduced proportionately to the 
share in the mortgaged property of those 
defendants who were no longer on the record. 
Tt was also pointed out that there are at 
present no materials on which the Court can 
determine what is the share of those defen- 
dants in the mcrtgage security and what 
proportion it bears to the whole of the 
mortgage security. ‘Therefore, the argument 
was that the Court being unable to ascertain 
for what limited amount it will be able to 
pass a decree, should pass no decree at all 
but should dismiss the entire suit. For the 
respondents, it ewas argued that the mort- 
gage being indivisible, every part of the 
mortgaged property is liable for the whole 
of the mortgage debt. This is a well-estab- 
lished principle; but an exception is 
introduced bys. 60, Transfer of Property 
Act, which recognizes the right of a person 
entitled to a share only of the mortgaged 
properly to redeem his own share only 
on payment of a proportionate part of the 
amount remaining due on the mortgage 
if the mortgagee or mortgagees has or 
have acquired the share of a mortgagor. 
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The appellant claims that the benefit of 
this exception will accrue to the remaining 
mortgagors and persons interested in the 
mortgage securily not only on acquisition 
by the mortgagee of a part cf the mort- 
gage securily but on the release wLether by 
act of the creditor or in any other way ofa 
portion of the mortgage security. The exesp- 
tion was extended in circumstances of this 
nature in a number of decided cases in 
the Calcutta High Court; but the High 
Courts in India were by no means unani- 
mous as to the effect of s 60 as it stood 
before the amendment made in 1929. In 
Allahabad, Madras and Bombay different 
views prevailed. I may refer, for instance, 
to the Full Bench decision of the Madras 
High Court in Perumal Pillai v. Raman 
Chettiar (2). 

It was apparently to settle the conflict 
between these different views that the 
amendment of the section was made in 1929, 
the word ‘only’ being inserted after 
‘except’. As I understand it the intention 
of the Legislature in making this amend» 
ment was not to alter but to declare the 
law. It is perhaps sigaificant that s. 63 of 
the Amending Act names certain sections in 
respect of which the amendments made in 
1929 are not to have retrospective effact; 
but the section by which the amendment 
was made in s. 60 of the original Act is not 
one of those sections This fact isin favour 
of the. view thatthe amendment of this sec- 
tion was in.cnded to declare waat the law 
was and was to be regarded as having 
always been, If I am right in this view 
then notwithstanding that any decree passed 
in this suit will be ineffective against 
defendants Nos. 3, 6, 19 and 206 and 
tbeir representatives the amount of the 
mortgage debt to be entered in*the decree 
as piyable for the redemption of the 
mortgaged properties will not be affected 
by tha absence of those defendants from 
the record. It is suggesied that the decision 
above cited, Waleyatunnissa Begum V. 
Chalaki (1), follows the Cale itta decisions 
in the view that the mortgage debt is to 
be proportionately reduced; but in that 
ease that question was not directly ia 
controversy. Had it been s3 and haa we 
been disposed to take a different view it 
might have been necessary to refer -the 
question to a larger Beach; but I find 
that yet another defendant died during 
the pendency of these prozeedings and 


(2) 40 M 968; 42 Ind. Oas. 352, AI R 1918 Mad. 
1030; 33 M L J 211; 6 L W 450; (1917) M W N 754 
(F B). 
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tLe consequences of his death were con- 
sidered by Das and Allanson, JJ» in the 
cource of their judgment, dated May 17, 
1928. That decision is inter partes and 
must cperate as res judicata for the 
purpose of this litigation both on matters 
of fact there decided and on the view of 
law there taken. Das, J. accepted the view 
in Sabduralli v. Sadashiv Supdu (3), and 
held that there was no question cf abate- 
ment cf the entire suit and also proceeded 
to pass decree for the entire’ mortgage 
debt withcut any reduction in consequence 
of tLe absence of one of the defendants. 
We must, therefore, follow that precedent 
ety this objection io: the decree must 
ail. 

. The next point was with regard to the 
allowance to which the defendants are entitl- 
ed in respect of realizations made since the 
institution of the mortgage suit. There are 
twoitems to be considered. One is the sale 
of the house on December 8, 1920. This 
was put up to auction on foot of the mort- 
gage decree which had been passed by the 
Subordinate Judge on May 31, 1918 
preliminary, and February 7, 1920, final 
decree. The defendants in the present 
preceeding contended that an allowance 
stould be made of the full value of the house 
and they led some evidence as toits cost of 
construction according to which it should 
have been valued at Rs. 3,597. The witness 
who was called to prove the estimate of the 
cost of construction did not impress th; 
Subordinate Judge favourably. Moreover, 
if we were to assume that the house had 
cost so much to construct, it would still 
remain a matter cf uncertainty how much 
allowance ought to be made for depreciation 
before arriving at its value. On the other 
hand it appears in evidence that the 
house was within two years from its pur- 
chase by the plaintiff sold for Rs.500. That 
amount may safely be taken as the value 
of the house. Tke respondents before us 
did not resist the claim of the defendant that 
allowance should be made for the value of the 
house by entering satisfaction of the claim 
as Rs. 500 instead of Rs. 204-2-6; and 
the allowance will be made accordingly. 
In this connection the appellants revived 
the argument that the mortgagee by his 
purchase of this house acquired a part 
of the mortgaged property thereby giving 
the defendants a right to proportional 
reduction of .the mortgage debt to be 
decreed. But the purchase of the hcuse 


(3) 43 B 575; 51 Ind. Oas. 223; A I 1919 
135; 21 Bom. L R369. R 1919 Bom 
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was not by private contract or in execution 
of a third party's money decree in which 
case such a contention must succeed. It was 
a purchase on the plaintiffs own decree in 
respect of this very debt. Therefore, it 
can have effect only as a part satisfaction of 
the claim and to the extent that I have 
indicated. 

The other item is a sum of Rs, 1,859-+14-6 
which was in deposit, was attached before 
judgment on December 9, 1916, and was paid 
out to.the deeree holdercn July 2, 1920. 
The Subordinate Judge has allowed credit 
for this as payment made towards the 
mortgage debt on July 2, 1920, the day 
when it was drawn out. The appellant 
contends that credit should be given Bo 
as to stop interest running to this extent 
with effect from the date on which attach- 
ment before judgment was effected so that 
the money was not avilable for the purposes 
of the debtor. Wecannot regard this sum 
as one which ought to be deemed to have 
been paid to the plaintiff in 1916 when it 
was not at that time in his power to receive 
the money; nor can we regard it as having 
been taken beyond the reach of the debtor 
at that date, because it was open to him to 
give sufficient security to the Court to 
obtain permission himself to draw the 
money. But the money was available for 
payment to the decree-holder at any time 
after the passing of the final decree on 
February 7, 1920. If he waited longer that 
was entirely at his choice. We think, there- 
fore, that credit should be allowed for this 
amount as for a payment made on Febru- 
ary 7, 1920, instead of July 2, 1920. 
With these modifications the calculation of 
the amount for which the property is to be 
sold appears to us to be correct. 

We have now to deal with one more 
contention of the appellants that calcula- 
tion of the amountis to be made on an 
entirely different basis in consequence of 
the passing of Bihar Act IIL of 1938, the 
‘Bihar Money Lenders’ Act and Bihar Act V, 
the Bihar Money Lenders (Amendment and 
Application to Pending Suits and Proceed- 
ings) Act, 1938. Reference is made tos. 1l 
of the Act in which it is enacted that not- 
withstanding anything to the contrary con- 
tained in any other law or in anything 
having the force of law or in any contrast, 
no Oourt shall...... pass a decree for an 
amount of interest for the period preceding 
the institution of the suit which, together 
with any amount already realized as inter- 
rest through Oourt or otherwise, is greater 
than the amount of the loan advanced, or, 


1989 
if the loan is based on a document, the 
amount of loan mentioned in the document 
on whieh the suit is based. It is said that 
this ‘section precludes the Court from pass- 
ing a decree for more than Rs. £00 by way 
of interest. (The Amending Act declared 
that this and the three following sections 
would apply to appeals as well as suits and 
to litigations instituted before as well as 
after the commencement of the Act) An 
objection is taken for the respondents {hat 
s. 11 does not mean this and that if it 
does, it is repugnant to the provisions of 
certain enactments of the Indian Legis- 
lature and isio the extent of that repug- 
nancy void. < 
“To appreciate these contentions, I must 
refer to the Government of India Act, 1935, 
ss. 100 and 107 and Sch. VIL In Sch. VII 
there are tLree lists. The first is called the 
Federal List and with régard to the subjects 
of that List it is not competent to the Pro- 
vincial Legislature to pass any laws. There 
is also a Provincial Legislative List of 
matters with respect to which the Provin- 
cial Legislature has and the Osntral Legis- 
lature kas not power to make laws for a 
province. There is, thirdly, a concurrent 
Legislative List of matters with respect to 
which a Federal Legislature and also a 
Provincial Legislature has power to make 
laws. Money-lenders snd money-lending are 
referred toin Item No. 27 of the Provincial 
List in Sch. VII; but Civil Procedure Code, 
Item No. 4, Contracts Item No. 10, juris- 
diction and powers of all Oourts with 
respect to any of the matters in this List 
Item No. 15, are in the concurrent Legis- 
lative List. Now the scheme of the Act 
appears to be that when a Provincial Legis- 
lature makes laws regarding any matter 
in the Provincial Legislative List, those 
laws will prevail notwithstanding that they 
may be repugnant toa previous All ladia 
Act. For instance, the Usury Laws Repeal 
Act, India Act XXVIII of 1355, states in 
the clearest ierms -that the amount cf 
interest shall bes adjudged or decreed at 
the rate agreed on by the parties. But the 
Bihar Money Lezders’ Actin the Section I 
have quoted imposes a limit on the interest 
that may be decreed, notwithstanding any- 
thing to the contrary in the contract or 
in any other law. The apparent repugn: 
ancy 1s not necessarily fatal to the validity 
of the Provincial Act if the subject is one 
on the Provincial Legislative List; and 
“money lenders and money lending” is on 
that List. Prima. facie, therefore, the Bihar 
Money Lenders’ Act must prevail within the 
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Province, subject to what I have next to 
say. 
Section 107 (1), Government of India 
Act, enacts that when a Provincial Legis- 
lature passes alaw regarding a matter on 
the concurrent Legislative List, then if it is 
repugnant to an Act of the Indian Legis- 
lature dealing with the matter, then the 
existing Indian Law is to prevail and the 
provincial law shall, to the extent of the 
repugnancy, be void unless the procedure 
indicated in the succeeding sub-sections has 
been followed. That procedure is to reserve 
the provincial law for the consideration of 
the Governor-General or for the signitica- 
tion of His Majesty's pleasure. When that 
has been done and the law his received, the 
assent of tho Governor-General or of His 
Majesty, then the provincial law shall in 
that province prevail. Now it has been 
argued before as that the expression in 
s. ll “no Court shall pass a decree” is 
intended to control the powers of the Courts 
not only with respec: to preliminary but 
also with respect to final decrees and that 
notwithstanding that a preliminary decree 
may have been passed, it is not open to the 
Cours to pass a final decree or on appeal to 
affirm a final decree which would award 
interest beyond tne limits laid down in 
s. 11. I feel some difficulty in reading s. IL 
in this very wide sense. 

It seems more reasonable to assume that 
it refers to the passing of a fresh decree 
and not merely to the zarrying oufof a 
decree already passed. If wé were to read 
the section in the wide sense coutended 
for, it would seem repugoant tos. 97, Civil 
Procedure Code, as well as ‘o several of 
the rules in O. XXXIV of the Code. It is 
a recognized prin-iple that where one 
constructi.n of en enactment will be in 
accordance with the existing enactments 
and another construction will be repugnant 
to them, the Courts will, where possible, 


, adopt that reading which avoids repugaancy. 


On that principle I think, s. 11 should be 
construed in the narrower sense as not in- 
tended to affect a decree already passed 
and, therefore, it seems that we cannot go 
behind the preliminary decree that was 
passed in this Court in 1928 and the re- 
quirement of the Code that a final decree 
should be prepared in accordance with it. 
It may be observed in this connection that 
this is not a money suit to recover debt 
from a debtor but a mortgag® suit and the 
decree that is to be passed is not a decree 
requiring judgment-debtors to pay any 
certain amount but a: decree for sale of the 
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property unless the persons interested in 
the property make sufficient payment to 
redeem it. On this view the defendants can 
get no advantage from the Bihar Money 
Lenders’ Act, 1938. It is unnecessary to 
decide whether if this had been a money 
suit, there would have been repugnancy be- 
tween s. 11, Bihar Money Lenders’ Act and 
the Civil Procedure Code, or any other India 
Act against which s. 11 would not prevail. 

In the course of the hearing, it was argued 
before us that the present respondents were 
the subject of a personal disqualification 
from realizing the entire decretal amount. 
Reliance, in this connection, was placed on 
s. 26, Stamp Act, but I find nothing in 
that Act to assist the appellants. The sec- 
tion only applies where the amount or 
value of the subject matter of any instru- 
ment chargeable with ad valorem duty 
cannot be ascertained at the date of its exe» 
cution. “Now the argument was that in the 
deed of gift by which Lalmani Bibi assigned 
her interest to the other plaintiffs this 
bond in guit was mentioned and its value 
was estimated at Rs 10000 and the argu- 
mentis that this precludes the plaintiff as 
assignee from claiming more thin Rs. 10,000. 
This is not a casein whichs. 26 applies 
at all. The parties to an assigament of 
a debt are also under no compulsion to 
value it atthe entire amunt due. It may 
well be that in consequence of a risk of 
non-realization the valee of a debt is cone 
siderably less than its face value. There is 
nothing in the S:amp Act to limit the right 
of the parties to value a chose-in-action at 
any amount they mas think fit or to pena- 
lise them for doing 83. I should add, that 
appellants’ Advocate could not tell us what 
was the value of the stamp on the deed of 
gift or show us that a stamp of higher 
value would have been needed had a higher 
valaalion been placed on this debt. 

Anotker objection is taken that no decree 
can be passed against the property of the 
appellants because those properties are not 
mentioned inthe preliminary decree. This 
matter has a history. The mortgage secu- 


rity entered in the mortgage bond was a. 


three annas share of the entire Mahal 
Amawan asli mai dakhli, tauzi No, 2075, 
sadr jama Rs. 1,113-6-6. In the plaint a 
number of villages mentioned with specifica: 
tions of the khewats as being portions of 
the mortgaged property. The preliminary 
decree as at first framed in the High Court 
contained a list of villages in acc-rdance 
with the list in the plaint, but on an appli- 
cation: by the defendants a direction was 
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given that the description of the mortgaged 
properties in the decree should be amended 
to correspond with the description in the 
bond. This was done. The appellants con- 
tend thatthe effect of this was to exempt 
from sale the properties in the list which 
has been struck out ofthe decree. That ig 
not so. The effect is that nothing has been 
decided as to what villages and shares out 
of those in the list in the plaint are com- 
prised within the mortgage security of 
which a general description was given in 
the bond and repeated in the preliminary 
decree. That question can obviously not be 
decided in this appeal. It must remain to 
be determined by the executing Court. In 
the result, all the objections taken by the 
appellants fail except with regard to the 
valuation of the house and the date from 
which credit will be -allowed in respect of 
the sum of Rs. 1,859+14-6. Let a decree be 
prepared in accordance with the directions 
given above. It is to be noted that the 
decree .is not executable against the mort- 
gaged preperties in the hands of defendants 
Nos 3, 6, 19 and 26. If on anv part of the 
mortgage property being put up to sale, it 
is claimed before the Subordinate Judge to 
be the property of one of those defendants, 
the Subordinate Judge will hearand dee 
cide the matter. Tsee respondents are 
entitled to their costs of this appeal to be 
realised from the mortgaged property. 
Manohar Lall, J.—I agree. 


5. Order accordingly. 
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goods on certain terms and conditions—Buyer deal- 
ing dishonestly with goods in ‘violation of terms 
and with guilty intent, comes under s. 405—Trust 
receipt containing term that buyer should pay in- 
terest on price of goods until payment-—Default in 
payment—Trust receipt held not valid declaration 
of trust—Dispute held was civil and did not fall 
under 9,405. | 
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The trust receipts can be looked at in two ways. 
Either they are documents containing a declaration 
of-trust, whereby the buyer ‘constitutes himself 
trustee for the seller when the property must have 
passed, for a person cannot constitute himself 
trustee of goods unless he isthe legal owner, or 
they are documents evidencing a previous pledge 
when they are merely evidence of the terms and 
conditions on which the seller permits the buyer 
to deal with the goods on his behalf. Ifa buyer 
or an importer who obtains from aa seller or a 
bank documents of title which enable him to deal 
with the goods covered by the documents of title on 
certain terms and conditions, deals dishonestly with 
those goods in violation of those terms and con- 
ditions, it may be said that the buyer or importer 
is entrusted with dominion over the dccuments of 
title and of the goods within the meaning of s. 405, 
Penal Code, and the plea that the documents are 
only pledged will not avail him, because though 
as a pledger he may be the legal owner, the pledgee 
has clearly a beneficial interest. It is true whena 
buyer or importer under such circumstances obtains 
possezsion of the documents, he obtains merely the 
custody; the juridical posssgsion remains with the 
pledgee, but so much the more is he entrusted 
with dcminion over them within the meaning of 
s, 405, Penal Code, and there is no reason 
why a buyer or importer cannot under such 
circumstances be guilty of criminal breach of trust 
provided he has the necessary guilty intent and 
violates the terms and conditions of his contract. 
Mercantile Bank of India, Ltd. v. Chartered Bank 
of India, Australia and China (1) and Lyeds Bank, 
Ltd. v. Bank of America National Trust and Savings 
Association 2), explained, 

{Case-law referred to.] 

One of the terms ofa trust receipt was that the 
buyer should pay interest on the price of the goods 
pan payment was made. The buyer made a de- 
auit: 

Held, that the trust receipt could not be deemed 
a valid declaration of trust, for, although the word 
“trustee " was used, the term in the trust receipt 
was inconsiste.t with the position of a seller's 
agent or the existence of a trust agency or the crea- 
tion of a trust and the case, therefore, was only a 
civil dispute andnota criminal offence. 

Cr. R. App. frum an order of the City 
oo Karachi, dated December 3 
1937. 

Mr, Revachand V.> Thadhani. for the 
Applicant. 

Mr. Suganial Hassanand, for the Op- 
pon ent. ° 

Mr. Parsram Tvlaram, for the Crcwn. 

_Order.~—This is an application ia revi- 
sion against an orfler of the City Magistrate 
dismissing the applicant’s complaint of an 
cffence under s. 406, Penal Code, on the 
grcund that the complaint and the prelimi 
nary enquiry showed merely a civil dispute 
and no criminal cffence. The case is one 
arising out of a trust recetpt now on the 
record, and the City Magistrate came to the 
conclusion that on the terms of that trust 
receipt, particularly the term that the ac- 
cused, the buyer, should pay interest on 
the price of the gcods until payment was 
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made showed that the complainant did not 
and did not intend to retain the ownership 
in the property, and that the question be- 
tween them was merely one of enforcing 
payment of goods sold by the complainant 
to the accused. 

These trust receipts, I think, can be 
looked at in two ways. Hither they are 
documen's containing a declaration of trust, 
whereby the buyer constitutes himself 
trustee for the seller when the property 
must have passed, for a person cannot 
constitute himself trustee of goods unless 
he is the legal owner, or they are docu- 
ments evidencing a previous pledge when 
they are merely evidence of the terms and 
conditions on which tre seller permits the 
buyer to deal with the goods cn his behalf, 


‘and as it happans, both these classes of 


cases are dealt within two recent English 
rulings reported in Mercantile Bank o 
India, Ltd. v. Chartered Bank of India, 
Australia and China (1) and Lyods Bank, 
Lid. v. Bank of America National Trust 
and Savings Association (2). So far as the 
first class of cases is concerned, the cage 
where the owLer constitutes himself the 
trustee of tke goods by a pr. per declara- 
tion of trust, it is dealt with by Porter, J. 
in two cases arising out of the affairs of 
Messrs. Straues & Oo., Lid., and the rele- 
vant provisions of the Trvsts Act are con- 
sidered by Pcrter, d. in relation to goods 
stored in Karachi. Porter, J. says: 

“The point is a skort one, and depends upon the 
true interpretation and application of the Indian 
Trusts Act, 1892, It was at one time contended by 
Mr. Willink for the defendant bank that the Act 
had not been shown to extend to Karachi, where 
some of the produce claimed was stored, but I 
think that there is no doubt that it does so extend: 
see Note 3to s. 1 ofthe Act. In any case, it ad. 
mittedly applies in the case of some of the godowns 
where the produce was stored. A trust is defined 
by s. 3ofthe Act. Oue dispute between the parties 
was as to whether or not the documents under 
discussion created a trust within the meaning of 
the Act. I return to this question later. Section 5 
enacts : ‘No trust in relation to immovable property 
eis valid unless declared by a non-testamenta 
instrument in writing signed by the author of the 
trust or the trustee and registered or by the will of 
the author of the trust or of the trustee. No trust 
in relation to movable property is valid unlesg 
declared as aforesaid, or unless the ownership of 
the property is transferred to the trustee”. 

construing this section, the defendant bank 
argued that in the case of a trust in relation to 
immovable properly, tite trust must be béth 
declared and registered, but that in the ease of a 
trust in relation to movable property, it need be 
declared only, and not registered. This would 
make para. l read as follows: “Noe trust, ete., is 

(D (1937) 4 ANE R 651; 158 L T412, i 

2) (1938) 2 All ER 63; (1938) 2 K B147: 18L T 
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valid unless (2) declared, (ii) registered. I do not 
think that this is right The trust is not registered: 
The instrument is, I think, the true meaning is: 
‘No trust, etc, is valid unless declared by an 
instrument in writing, which instrument is signed, 
etc., and registered;’ in my view, the trust is not 
duly declared unless that declaration is contained 
in a written registered instrument. ‘Declared as 
aforesaid’ in para. 2, therefore, means declared by a 
written registered instrument, and an unregistered 
declaration in writing is not enough This is the 
view put forward by the plaintifis, and supported 
by Messrs. Strauss & Co., and is, I think right. 
Section 6 sets out how‘and when a trust is created. 
The main argument on behalf of the defendant 
bank was that these documents did not create a 
trust, or, àt any rate, not a trust within the mean- 
ing of the Trusts Act. The plaintifs and Messrs. 
Strauss & Co., based an argument on the allegation 
that it was difficult, if not impossible, to tell when the 
trust, as they .maintained it was, came into force, 
since its existence depended upon the acquisition 
by Strauss & Co, of property subject to the trust, 
and the borrowing of money to purchase that pro- 
perty. Any such difficulty appears to me to be one 
of fact, and not of law, and to be immaterial to the 
point 1 have now todecide, They also contended, 
however, that the documents consitituted trusts of 
movable property, and that to be valid, they must 
be registered. In support of this view, they pointed 
out that the documents were headed “Trust receipts” 
and provided for the holding of the goods by 
Strauss & Co., in trast for the defendant bank. 

The defendant bank contended that the provi- 
sions of the Trusts Act were confined to express 
trusts and that the documents did not declare 
express trusts. Moreover, they maintained that, if 
the Act were considered as a whole, many of its 
“provisions were inapplicable to the kind of right 
the bank obtained under thé tems of these docu- 
ments. The dccuments, they said, must be looked 
at as a whole. Su considered, they were business 
documents, charging property as and when it came 
into the hands of Strauss & Oo., and creating an 
equitable or floating charge on goods of which 
Strauss & Co., were, or should become owners, and 
the defendant bank pledgeeg. In their contention, 
Strauss & Co, were at most agents, and not trustees. 
Had the property been physically transferred to the 
defendant bank, either by storage in their godowns, 
cr by storage in a portion of Messrs. Strauss’s go- 
downs, and the key handed over, there would, in my 
view, have been createda legal charge which would 
have remained none the less legal though the pro- 
perty had later been re-transferred to Messrs. Strauss 
for realization on the defendant bank's behalf: In 
In re David Allester, Ltd. (3), Wrightson v. McArthur 
& Hutchinsons (4) and Morris v. Delobbel-Flipo (5), 


where it is said by Stirling, J. at p.360*: ‘If posses- ° 


sion is actually taken of the property when it comes 
into existence then a legal interest is acquired”. 
“But where, as here, the property neve was phy- 
sically transferred, either actually or symbolically, 
I think the better view is that there is either a trust 
oran equitable charge, and not a legal charge: 


(3) (1922) 2 Ch, 211; 91 Ie J Oh. 797; 127 L T 733; 


668 JAB6; 38 TL RELI. - 
(4) (1921) 2 KB 807; 90 LJ KB 842; (1921) B & 
O R136; 125 L T 383; 65 SJ 553; 37 TL R575. 


(5) (1892) 2 Ch. 352; 61 LJ Ch. 518; 66 LT 320; 40 
WR 492. 
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Dublin City Distillery, Ltd. v. Doherty (6), National 
Provincial & Union Bank of England v. Charnley (7) 
and Madras Oficial Assignee v, Mercantile Bank of 
India, Ltd. (8). Holding this view as I do, it has 
yet to be determined whether the several.documents 
create & trust or an equitable charge, and, if the 
latter, whether the existence of an equitable charge - 
makes the giver of iba trustee and the giving the- 
creation of a trust. These questions, as I think, 
must be answered on a broad construction of the. 
documents and their legal effect. That an equitable 
charge is not necessarily a declaration of trust seams 
to have been conceded in argument in Re Slee; Ea-. 
parte North Western Bank (9), and to be implicit in 
the judgment. It is true that that case like all the 
cases I have cited turned upon the provisions of the 
Bills of Sale Act then in force, and one ground for 
the decision was that the document then under dis- 
cussion was a business document; but Sir James 
Bacon, O. J, put his decision on a wider basis, 
namely that the class of document with which he 
was dealing was not the class of document intended 
to be dealt with by those Acts, i e,,was not (amongst 
other things) a declaration of trust. In this view, 
it does not matter that equitable charges are now 
included in the definition of bills of sale, or that in 
In re Steele: Ex paste Conning 10%, the document - 
there under discussion, being an equitable assign» 
ment was held to be within the wording of the Bills 
of Sale Act, 1851, that wording being “other assur- 
ances of personal chattels”, and therefore registrable 
asa bill of sale. Indeed, in In re Jearons: Bx parte 
Mackay (11), at p. 649*, Mellisb, L J., states that 
the document therein question, although an equit- 
able assigment, was not ‘a declaration of truss with- 
out transfer.’ ` 

“In these circumstances, I think that I have to 
determine broadly whether the documents are dec- 
larations of trust or equitable charges, The ques- 
tion ig not free from doubt, since the expressions ‘as 
agent for you and ‘under lien to you' are to be- 
found contrasted with the words ‘in trust for you." 
Despite the use of the word ‘trust’, I hold that the 
general effect of the documents is to give to the 
bank an equitable charge, and not to create a trust 
and therefore they are not void for want of regis- 
tration under the Indian Trusts Act. I think it is 
plain, however, from what I have said, that in this 
case the security is given by the documents, and not 
by some extraneous act outside the documents. So 
that the defendant bank's rights depended upon the 
documents, and therefore, ifin my view the docu- 
mente had created a trust, they must be registered : 
Wrightson v. McArthur & Hutchinsons (4), at p 814. 

It is to be noted that Porter, J. distin- 


© (1918) AO 823/83 L JP 0265111 L T 81; 58 
Ss J4l 


3. ; 

(7) (1924) 1 K B 431; 93 L J K B 211; (1924) B 
& OR 37;130 L T 465: 685 J 460. 

(8) (1935 A O 53; 152 Ind. Oas. 730; A IR 1930 
P C 246: 61 I A 416; 53 M 181; 104 LJP O1; 152 
L T170; 40 Oom. Oas. 143,7 RP O 95; 110 W 
N i511; 41 LW 1; 68 ML J 20; 19384 OLR 915; 
39 OWN 209; (1935) MW N 27; 37 Bom. L R 130; 
60 O L J 528; 37 P L R185 (P 0). ; 

(9) en 15 Eq.69; 42 L J Bk, 6; 27 L T 461; 21 


Ww 
P (1873) 16 Eq. 414; 42 L J Bk. 74; 2I W R 
4. 
(11) (1873) 8 Oh. 643; 42 L J Bk., 68; 28 L T 828, 
21 W R 664, 
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.guishes. between a case such as this, where 
the security “is given only by documents 
and a case where security is given by means 
of some previous .extraneous act, for in- 
Stance, the pledging of the shipping docu- 
ments, class of-case discussed in the judg- 
‘ment of this Court in Criminal Revision 
‘Appliction No 3 of 19388, Muhammad Ashfaq 
Imam Ilahi v. Motiram Manghanmal 
„Advani (12) and referred to in. the English 
case in Inre Darid Allester, Lid. (3), and 
in the latest case of the English Court of 
Appeal on thig point with which I shall 
presently deal. Itseems to me clear then 
that the trust- receipt in this case cannot 
be déemed a valid declaration of trust, so 
„that the accused in this case cannot be 
deemed a defaulting trustee and liable 
‘under s. 406, Indian- Penal Ocde, and- I 
agree with the learned Advocate .that cases 
on facts. similar to the case in Godindram 
C. Motwani .v. Emperor (13) will. require 
re-consideraiion in view of the judgment of 
Porter, J. and that certain statements in 
that judgment may require modification. 
In any case that. judgment does not bind 
‘this Court or Courts Subordinate. The 
second ‘class of cases, the case where the 
trust receipt evidences a previous transac: 
tion such as a pledge, and where the buyer 
or importer obtains from the seller or the 
bank documents. of title enabling him to 
deal with the goods and where the buyer or 
importer acts as the seller's or bank's agent, 
has been dealt with by the English Court 
of Appeal in Lyods Bank, Lid. v. Bank of 
America National and Savings Association 


(2) also a Case arising out of the affairs of © 


Messrs. Strauss & Oo. It ia true that in 
that case the learned Judges -were 
considering the trust receipts in relation to 
the Factors Act, but much of what they said 
applies generally to- this question of trust 
receipts. Sir Wilfrid Greene, M. R. said: 

_ “There is another form’ before us which is exactly 
the same as the one which I have read, but it-has. 
& particular reference to trust ‘eceipts in these 
terms: ‘If requiréd, we will sign a trust réceipt 
when any documents ate released to us.” That was 
contemplating the procedure which I have already 
described, under which, when the aécommodation 
granted exceeded £50,000, shipping ‘documents 
would be released against trust receipts. It 
was the practice. to release those documents, and 
it 18 important to noticethe purpose for which they 
were released. The transaction is one so familiar, 
and has been referred to in so many cases, and its 
objects are so notorious, that it is almost with 
apology that I referto any allegations or evidence on 


(12) 179 Ind, Cas. 135; A IR 1939 Sind I; 40 Cr. L 
J173;11RS1 a p 

(13) AIR 1938 Sind 73; 174 Ind. Oas. 560; 39 Or, 
LJ 509; 10 R 8 266, 


bobanji v Séatitad Gitaitakam (SIN i) 


557 
the matter, but the plaintiffs, in their statement of 
cldim, say this: l 

The bills of lading, invoices and relative mer- 
chandise referred to in para, 10 hereof were handed 
by the plaintiffs (Lloyds Bank) to the company 
(Strauss & Oo, Ltd.). in order to enable the company 
to séll the merchandise as trustees forthe plaintifis 
in pursuance of the terms of the letters of 
January 2 and January 14, 1935. 

Those are the trust receipts, A passage in the 
evidence which also deals with that matter was 
referred to Mr. William Hedley Robinson, an account- 
ant in the Eastern Department of Lloyds Bark, and 
concerned with the carrying on of this particular 
‘business, was asked : | 

‘You had from time to time released to them the 
documents as against each trust receipts for the 
purpose of their selling the goods ?—Quite so. 

The object of their selling the goods was to realize 
moneys to payto your bank, in order to meet the 
bills ?—That is so.’ 

Then later he was asked: 3 

‘So far as the release of the bills of lading was 
concerned im these particular cases, was it your 
intention that Strauss & Oo, should be able to 
give a good title to the purchasers of the goods ?— 

es," 

The goods, therefore, were released, and, when 
they were released, Lloyds Bank took from Strauss 
& Oo, Ltd. the trust receipt, The trust receipt 
schedules a large number of bills of lading 
relating to a quantity of goods and also relating 
to bills which had been drawn under this proce- 
dure. The document is dated January 2, 1933, and 
ia the only one to which [ will refer. It is in this 


orm : À 
- ‘We hereby acknowledge the receipt of the under- 


mentioned documents under lien to you and undel- 
take to and declare that. we act as your trustees for 
the lading, storage and sale of the relative 
merchandise. We also undertake that the said 
merchandise will be stored in approved wa rehouses 
separate from any other goods whether belonging 
to ourselves or other persons. We also undertake 
that the proceedsof the sale of the said merchandise 
or any portion thereof will be received by us 
aa your trustees and kept separate from other 
moneys, and will be remitted to you as and when 
received by us, We also undertake to keep the 
said merchandise fully insured, the relative policy or, 
policiés of insurance being held and, the proceeds 


thereof or of anyother insurance of the said 
merchandise being received by us as your 
‘trusteés and remitted to you as and when 


‘racaived, We further undertake to return to you 
on demand the balance of the said merchandise 
in réspéct of which you may aot ‘have received 
proceeds.’ 
Upon the terms of that document, the bills of 
lading and the invoices with which we are con- 
‘cerned in this case were handed to Strauss & Co,, 
‘Ltd. and they had no right to deal with the 
documents in any Way inconsistent with the terms 
Gf that receipt. About that there can be no possible 
doubt. Jt isto be observed that, at the date when 
this document was given and the shipping dveu- 
ments released, the particular billgto which those 
docunients were related had not yet matured for 
payment. The bills in question, which are referred 
to in the schedule to this trust regeipt, were three 
months’ bill accepted on December 3:, L939, which 
made the due date, allowing for the days of grace 
April 3, 1935. On ‘behalf of “the - appellanis, a 
strong point was made of the circumstance that, 
at the date when the trust receipt was signed and 
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handed over, and the shipping documents handed 
over, and at the date when Strauss & Oo, Ltd., 
deposited the shipping documents withthe defend- 
ants the bills had not yet become due for payment. 
It was said that, on the footing of that fact the 
dispositions made by Strauss & Qo., Ltd , of the shipp- 
ing documents must be regarded as having been 
made by them in their capacity as having the general 
ownership of the goods. There is no neceseity to 
refer to the details with regard to what Strauss & 
Co., Ltd. did towards the defendant bank. They 
oe pa these documents very shortly after they had 
got them.” 

“On that state of facts, the first question which 
arises is quite shortly this. Were Strauss & Co., Ltd., 
mercantile agents in possession of those shipping 
documents with the consent of the owner? 1 will 
put on one side for the moment the question as to 
whether they were mercantile agents, because that 
is a question on which we have not heard a very 
great deal of argument. I will proceed at once to 
the question upon which the greater part of the 
argument has turned. It is said: When one looks 
at the relevant date, which is the date when Strauss 
& Oo, Ltd., came into possession of those documents, 
is it trueto say that they were in possession of these 
documents with the consent of the owner? ‘The argu- 
ment, if 1 understood it correctly, was of this nature, 
that, where goods have heen pledged, the only person 
whom one can with correct use of language describe 
as the owner is the pledgor. As justification 
for that, it is said that the pledgor is the person 
who has the general property in the goods, 
and that the interest of the pledgee is merely 
@ limited and particular interest. As an 
abstract proposition, that, no doubt, is one which 
is, in substance, corect. The question in this cage, 
however, is: Who isthe owner for the purpose of 
this section? I myself findit only confusing to go 
into abstract questions of what the word “owner” 
may mean in other contexts and for other pur- 
poses”. 


After considering the meaning of the 


term ‘owner’ in gs. 2 (1), Factors Act,’ 


with which we are not now concerned, the 
learned Master cf the Rolls goes on to 
Bay: 

“I have dealt so far with the question of whether 
or not the documents of title came into the 
hands of Strauss & Uo., Ltd., with the consent of 
the owner..In my opinion, they were in the 
possession of Strauss & COo., Lid., by the consent 
of ‘Licyds Bunk, togetLe: with Strauss & Oo., Lid. 
themselves, in so far as any consent by them 
Was necessary. itis said—and said, 1 think, with 
great force--py Sir Stafford Cripps that, quite 
apart from the general propositiun which I nave 
been endeavouring to state (which applies, if it 
be correct, generally to ail cases where the incidents 
‘of Ownership have come into mure than one hand), 
upon the puzticular documents of his case, the 
bank, andthe bank ulone, wasthe owner for the 
purposes ot the section. He refers to the provi- 
sious of the covermg letter of hyputhecation, which 
J hase read, which empowe1s the bank to sell 
as though they were the absolute owners, It 
seems to me that, by virtue of that contract, 
the relationship of the bank to these particular 
goods and the Gocuments of ` title representing 
them was the relationship of owner, in that they 
“Were giveo power by that document to exercise 
ull the rights of ownership over the goods. On 
that rather narrower ground, quite apart from the 
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ground which I stated earlier, it seems to methat 
Strauss & Oo. Ltd, were in possession of the goods 
with the consent of the owner, who, on that 
hypothesis, would be the bank. 

lt is said that the trust receipt is not a docu- 
ment under which Strauss & Co, Ltd., were con- 
stituted mercantile agents. It is said that it is 
not an agency document at all, but merely a 
permission by the pledgees to the pledgors to 
exercise their own powerof disposition. I have 
had some little difficulty in following that argu- 
ment, but doing it the best justice that I can, it 
appears to be to this effect, Strauss & Oo., Ltd., 
had the general property inthe goods. Upon the 
power ofdispositicn which that general property 
would generally carry there was a clog, namely 
the right ofthe bank as pledgee, and by virtue 
of the transaction when the shipping. documents 
were released and the trust receipt taken, the 
bank removed that clog, leaving the general pro- 
perty of Struss & Oo., Ltd, free from the clog, 
The position then was that Strauss & Co., Ltd, 
weres in possession cf the shipping documents 
as owners, without any right at all in the bank, 
and it was as owners that they dealt with the 
shipping documents. With all: respect to that 
argument, it appears to meto be completely mis- 
conceived. It fails torecognize the true relation- 
ship of Strauss & Co., Ltd., to the documents 
which they received. It was by virtue of the 
trust receipt, and by the virtue of the trust 
receipt only, "that Strauss & Oo., Ltd, obtained 
what they never could have obtained otherwise as 
against the bank, namely possession of those docu- 
ments, and the terms laid down inthe trust 
receipt on which they obtained possession con- 
stitute them trustees for the lading, storage and 
sale of the relative merchandise. It contains an 
undertaking that the proceeds of sale will be 
received as trustees for the bank, and it provides 
that any unsold balance of the merchandise will be 
returnea to the bank, It appears toms, as the 
result of that document, which alone embodies 
the terms upon which they obtained back the 
shipping documents to follow that by virtue of 
the authority from the bank to Strauss & COo., 
Ltd., they-were entitled to sell the goods com- 
prised in the shipping documents and to sell 
them (to use the words of Astbury, J., in dealing 
with a document of this character) as trust agents 
for the bank. Except in that capacity and by 
virtue of this document, they would have had 
no tithe whatsusever to do the things which this 
document contemplates that they shall do, without 
obtaining the documents from the bank (and 
they only obtained them by signing this document), 
they never could have made an effective sale of 
the merchandise, delivery of the merchandise to 
& purchaser and receipt of the purchase money 
from a purchaser, because the*right of the bank 
under its pledge would bave stood in the way. It 
is, therefore, only by virtue of this authority that 
they become empowered to sell the goods,” 


And Mackinnon, L. J. said: 

“I do not know when, as a matter of history, 
this practice of. bank releasing documents 
under a trust receipt began, ,but 16 years ago, 
in a case before Astbury, J., I obse.ve that it 
was described as a well-established mercantile 
practice in these transactions, and I - have an 
idea that it is of very long-standing. There 
was some suggestion that if the decision in this 
case was to theeffect that a person who was 
‘in possession of documents released to him pure 
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suant to such a trust receipt would be in the 
position of a mercantile agent under the Factors 
Act, it might have a serious effect upon the 
continued use ofthat practice in the future. I do 
not apprehend any such danger or ditheulty. 
The truth is that almost every aspect of commer- 
cial dealing is not proof against the possible 
result of very rare frauds that a lawyer think- 
ing of the possibilities of such things, might 
suppose to be so easy. In this case Strauss & 
Oo., Ltd., in breach of good faith and in breach 
of their contract pledged these goods, and thereby 
improperly obtained money upon the value of 
them; but if they had sold the goods and mis- 
appropriated the purchase price, they would only 
have been acting in a rather different way in 
breach of their duty andin breach of theircon- 
tract, and in that case, the plaintiffs would have 
had no shadow ofa claim against anybcdy 
except Strauss & Oo, Lid. 1 have no doubt that 
this very convenient practice will be able to 
continue and that it will be able to continue 
because the whole basis of business rests upon 
honesty and good faith, and it is very rarely that 
such an exception is defeated.” 

It appearsto me thenthat if a buyer 
or an importer who obtains from a seller 
ora bank documents of title which enable 
him to deal with the goods covered by 
the documents of title on certain terms 
and conditions, deals dishonestly with those 
gocds in violation of those terms and 
conditions, it may be said that the buyer 
or importer is entiusted with dominion 
over the documents ot title and of the 
goods within the meaning of s. 400, Indian 
- Penal Ccde: see Madras Official As- 
signee v. Mercantile Bank of India, Ltd. 
(8). It is of course true that no 
question of criminal liability arose in 
either of the English cases to which I 
have referred or indeed in the Madras 
case Madras Official Assignee v. Mercan- 
tile Bank of India, Ltd. (c), but once the 
relationship of a trust agency between 
Beller and buyer or importer and bank 
is established, it appears tome that there 
is established between them such a 
relationship that any dishenest dealing 
on the- part of the buyer or importer, 
the seller. or bank’s agent, with tue docu- 
ments or the goods may bring the buyer 
or importer within the provision of s. 405, 
Indian Penal Uode, and the plea that the 
documents are only pledged will not avail 
him, for though asa pledgor Le may be 
the legal owner, the pledgee has clearly a 
benehcial interest. lt 1s true when 4 
buyer or importer under such circumst- 
ances obtains pcssession of the documents, 
he obtains merely the custody; the judicial 
possession remains with the pledgee; see 
Madras Oficial Assignee v. Mercantile 
Bank of India, Ltd. {8}, but so much the 
more is he entrusted with dominion 
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over them within the meaning of s. 403, 
Indian Penal Oode, and I can see no 
reason why a buyer or importer csunot, 
under such circumstances, be guilty of 
criminal breach of trust provided he has 
the necessary guilty intent and violates 
the terms and conditions of his contract, 
Ican see noreason why a person cannot 
under certain circumstances be guiity of 
Criminal breach of trust of his own 
property when he has pledged that 
property and gets it back from bis 
pledgee under certain terms and conditions 
which ke violates, as he may under certain 
circumstances, be guilty of theft of his 
own property Queen-Empress v. Abayya (14) 
and In re Venkatagurunatha Sastri (15). 

I do not think, therefore, that the decision 
of this case rests, as the learned Advo- 
cate forthe opponent has so very ably 
argued, on the narrow ground that a 
charge or lien transfers no estate, legal or 
equitablein property. He has argued on 
the authority in Madras Official Assignee 
v. Mercantile Pank of India, Ltd. (8), 
that the pledge of railway receipts which 
are documents of title gives only an equit- 


-able charge or Jien; it does not convey any 


legal estate or even any equitable estate: 
it gives the pledgee the right only to sel 
the gocds, a right notin the goods but 
against the gocds. But nevertheless, it 
gives him clear beneficial interest; and 
the Privy Council were not considering a 
case under s. 405, Indian Penal Gode, 
they were not considering the meaning of 
the words: 

“Whoever being in any manner entrusted with 
any dominion over property dishonestly misappro- 
priates or converts to his own use that property or 
dishonestly uses or disposes of that property in 
violation of any direction of law prescribing the 
mode in which such trust is to be “discharged or 
any legal contract, etc.” 


Even were the bills of lading merely 
pledged, itappearstome thatthe buyer 
or importer may be interested by the 
seller or the bank with dominion over pro- 
perty within the meaning of s. 405, Indian 
Penal Code, when the bills of lading were 
returned to him upon conditions, and a 
buyer or importer might be guilty of 
criminal breach of trust in respect of 
documents cr goods covered by those 
documents even if-he were the legal owner, 
for the pledgee would be the  benficial 
owner: see also reg v. Towshend (16). But 

(14) 22 M151;8 M L J 259; 1 Weir 424. 

(15) AIR 1923 Mad. 597; 72 Ind. Cas, 612; 24 Cr, 
LJ 452; 45MLJ 133; 17 LW 580; 82 ML T23¢: 
(1923) M W N 313. ' 

(16) (1884) 15 Cox O O 466, 
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each case must be looked at upon its own 
facts, and in this case, it appears to me 
clear that there are terms-in this trust 
receipt which are inconsistent with the 
position of a seller's agent or the existence 
ofa trust agency or the creation of a 
trust, for despite the use of the word 
“trustee”, I think the Magistrate is right 
when he says that the provision in the 
trust receipt itself that interest shall 
be paid upon the price of the goods shows 


that it was intended that all the property 
in the goods should pass to the buyer, 
forthe payment of interest upon the 


purchase price was the equivalent for the 
time being of the payment of the purchase 
price, subject only toa charge orlien on 
the goods as in the case in Mercantile 
Bank of India, Ltd. v, Chartered Bank of 
India, Australia and China (l). It 
must be remembered a man cannot 
have a lien upon his own property ; see 
Nippon Yusen Kaisha v. Rampiban Serowgee 
(17). This is not here then a case of a trust 
agency or a valid trust created by the 
trust receipt. In any case the d.ubt which 
must attend the liabilities created by this 
document makes it clear that no criminal 
intent can be proved. I can see, therefore, 
no useful purpose in sending the case 
back for further equiry, and I dismiss this 
revision application accordingly. 
8 Application dismissed. 
(17) (193%) 2 All E R 285; 17; Ind. Cas. 561, A 
I R1938 P O 152; 65 I A 263; I L R (193892 Cal 
381: 32 S L R 502; 10 RP 0273; 1938 AL R367: 
1938 O L R 235:420 WN 677; (19883) 1M L J 
834; (1938) M W N1487; 4B R 549, 67 OLJ 249; 40 
Bom. L R799 (P C). 
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APPELLANTS 
VETSUS 
LAL SINGH AND aNnoTaeR—Dgrenpants— 

i RESPONDENTS. 

Punjab Courts Act (VI of 1918), s. 41— Certificate 
granted—Clerical error in certificate—A ppeal cannot 
be excluded—Riwaj-i-am — Entries in—Hridentiary 
value of — Custom (Punjab) — Succession = Jats of 
village Dholewal in Ludhiana District— Sister's sons 
do not succeed to self-acquired or ancestral pro- 

ty. 
Pe When the real nature of the dispute is evident from 
the order of theeDistrict Judge granting the certi- 
ficate, the appeal cannot be excluded by a defect 
in the certificate which has resulted from clerical 
error. Bachu Ram v. Piara Chand (1), referred 


jo, 
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When the Customary Law is silent on a certain 
point there is no reason why the local riwaj-i-am 
should not be accepted. As the entries are public 
documents, these entries can be used as evidence of 
existence of acustom, whether instances exist or 
DOL. 

Among Jats of village Dholewal in Ludhiana Tahsil, 
sisters and their sons do not succeed even in the 
absence of collaterals, to the self-acquired or ancestral 
property. Jatan v. Jiwan Singh (21, relied on. 

S.C. A. from the deciee of the District 
Judge, Ludhiana, dated June 29, 1937. 

Messrs. Mela Ram Aggarwal and Nathu 
Lal Wadehra, for tke Appellants. 

Dr. Nand Lal, for the Respondents. 

Judgment —Tbe land in suit was held 
by Jaimal, a childless Jat proprietor of 
paliti Jassa in village Dholewal, which is 
situated in the Ludhiana Tehsil of the 
Ludhiana District, The land is now occu- 
pied by the khewatdars of the patti, but 
has been claimed by the defendants as the 
sons of Jaimal's sister. The plaintiffs are 
consequently suing for a declaration of 
ownership. They do not appear to be 
related to Jaimal, but sue in their capacity 
as proprietors. The general compilation of 
Customary Law merely states that sister's 
sons do not succeed in the presence of. 
collaterals, but does not state whether they.- 
have any righis in the absence of col: = 
laterals. There is, however, a separate ccm- 
pilation of Customary Law applicable to 
Jats in certain parganas, one of which 
includes the village Dholewal, and this 
states that sisters and their sons do not succe- 
ed in any circumstances, The same answer 
was given in 1882 and again in 1910. There 
are certain instances of gifts to sisters but 
none of succession by them or their sons. 
The plaintiffs were accordingly granted a 
decree by the trial Court. This decision 
was reversed in appeal by the _ District 
Judge, who held the alleged custom exclud- 
ing sisters to be doubtful and applied’ the 
personal law of the parties in favour of the 
defendants, a 

The plaintifs have now come up cn 
second appeal, A preliminary objection has 
been raised on the ground that the appeal 
is rot -within the scope of the certificate 
granted by the District Judge. - The certif- 
cate is cartainly defective, for, it states that 
the questicn involved is whether distant 
collaterals exclude the sons of a sister. It 
will be seen from the summary of the case 
given above that this 1s not the matier in 
issue between the parties, the only question 
being whether sisters or their sons are 
entitled to succeed in the absence of col- 
laterals. - This is further brought out by 


. the order of the District Judge for ; the 
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grant of the certificate, which makes it 
clear that the real question is whether 
sisters do not succeed in any case, and it is 
not suggested that there is any conflict on 
the question whether they are debarred 
from succeeding in the presence of col- 
laterals. Ifthe plaintiffs had relied upon 
this order in accordance with Bachu Ram 
v. Piara Chand (1), they would have been 
entitled to appeal. The reference to col 
laterals in the certificate itself is clearly 
the result of a clerical error; and when 
the real nature of the dispute is evident 
from the order of the District Judge grant- 
ing the certificate, I do not think that the 
appeal can be excluded by a defect of 
this kind. ; < 

On the merits I am in agreement with 
the finding of the trial Court. The entry in 
the Customary Law for the whole district 
does not contradict the local entry. It is 
merely silent on the question whether 
sisters or their sons sueceed in the absence 
of collaterals. When the Oustomary Law is 
Silent ona point of this kind, which must 
ba of rare occurrence, there is no reason 
why tne local riwaji-am should not be 
accepted. As the entries are public docu- 
ments, these entries can be used as evidence 
of the existence of a custom, whether in- 
‘stances exist or nat. The failure to produce 
any instances of true succession by a sister 
is ia itself sufficieat to corroborate the exis- 
tence of the custom. The local custom in 
the village, therefore, is that sisters do not 
succeed. insny circumstances at all. It has 
been found that the property in suit was 
acquired by Jaimal and the learned District 
Judge has attached importance to this fact. 
In the ‘ordinary way, an entry in the 
riwaji-am would cover only ancestral pro- 
perty. ‘The present entrr, however, lays 
down that*siste:s are nt to succeed in any 
circums‘ances and the application of the 
general rule to such an entry has been 
discussed it Jatan v Jiwan Singh (2), a 


case which also relates to Jats of thee 


Ludhiana Distrigt, although from another 
Tehsil. When it is stated that females do 
not succeed in any case, it has been held 
that this covers the self-acquired property as 
well as the ancesiral property. 

It has been further argued that the 
exclusion of.a sister is nct in itself sufficient 
to prove that the plaintiffs have any right 
to sucezed to the land and that the plain- 


ACE L 434;°75 Ind. Cas, 938; A I R1924 Lah 


(2)A1 R 1933 Lah. 553; 144 Ind. Oas. 454; 14 L 
630; 31 PL R 753; Ind, Rul. (193?) Lak. 471. 
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tiffs have even less claim than usual, since 
the village is heterogeneous. To this there 
are two answers. In the first place, the 
plaintiffs ara in possession of the land, and 
if the defendants are altogether excluded 
from succession, they are entitled to rely 
upon their possessory title a3 against the 
It might be otherwise if an 
escheat was claimed by the Crown but that 
question does not arise in the present pro- 
ceedings. In the second place, the plaintiffs 
have succeeded in finding a judicial instance 
of 1841 whereby the proprietors -of the 
patti were allowed to succeed in preference 
to a person claiming a connection through 
a female, and this itself refers to an earlier 
instance. Further one of the witnesses 
appearing for the defendants has deposed to 
a third instance in which the proprietors 
were preferred toa sister's son. It may be 
true that there is no general rule under 
which the proprietors of a heterogeneous 
village can claim-to succeed for want of a 
better claimant, but ths plaintiffs are not 
relying upon any such general rule. It seems 
to me that the plaintiffs have succeeded in 
proving that they cannot be ousted by the 
defendants, and I see no reason why they 
should not be granted a decree in the form, 
in which they have asked for it to ba givea, 
ia view of the lcal instances of similar 
succession. For these reasons, I accept the 
appeal and restore the decree of the trial 
Court with costs throughout. Coansel for 
the defendants his asked for a certificate 
waich would enable him to file a Latters 
Patent Appeal. This prayer is granted. 


5. Appeal accepted. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 884 of 1937 
January 26, 1938 
Barns, J. 
DEVI DOARA—Degrenpant —APPELLANT 
VETSUS 
COURT or WARDS, Guru AMARJIT 
SINGH, JULLUNDUR—PLarntige 
— RESPONDENT 
Landlord and tenant--Occupancy rights ~Mort- 
gage of occupancy rights by tenant with consent of 
landlord—Occupancy rights, whether vest in mort- 
gage after expiry of limitation for redemption— 
Such transfer whether binding on landlord. 
here an occupancy tenant mortgaged his occu- 
pancy right with the consent of the landlord, to 
another person, the occupancy rights vest in the 
transferee for the expiry of the period of redemption 
of.the mortgage. The landlord must be deemed to 
have accepted the mortgage, the moitgage being 
with his consent, with the consequences that might 
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result from it according to law. One of these con- 
sequences is the vesting of the mortgagor's rights 
in the mortgagee on the expiry of the period of 
limitaticn for redemption, The landlord can redeem 
the mortgage himself béfore the expiry of limitation 
but on his failure to do so the transfer of the 
occupancy right to the mortgagee onthe expiry of 
the period of limitation for redeeming the: mort- 
gage, is binding cn him. Under ss. 53 and 57, 
Punjab Tenancy Act, occupancy rights can be 
transferred, with the consent of the landlord and the 
mere fact that the landlord isnot a party to a suit 


by the mortgagee claiming declaration of his rights: - 


makee no difference. Fatimatulnissa Begum v. 
Sundar Das (1), Khilanda Ram v. Jinda (2) and 
Indurai Bhaurai v. Shivlal Nabhubhai (3), relied on, 
Nizam Din v. Wazir Begam (4), Shib Sahai v. 
Balbir Singh (5), Chiragha v. Mahtaba (6) and 
_Narindar Singh v. Lehna Singh (1), distinguished. 
S. 0. A. from the decree of the District 
Judge, Jullundur, dated April 10, 1937. 
“Mr. J. L. Kapur, for the Appellant. 
Messrs. Achhru Ram and F. C. Mittal, for 
the Respondent. 


Judgment —The material facts of the 
case giving rise to this second appeal are 
as follows: One Ram Das, who was an 
occupancy tenant, mortgaged his landin 
favour of Lal Das on January 3, 1871. In 
the year 190] Lal Das transferred his 
mortgagee rights in part of the land in 
favour of a “Devi Doara”’ known as Sarandas 
Wala and mutation was duly effected in 
favour of the Devi Doara on May 16, 1601. 
After the death of Ram Das, the Devi Doara 
brought a sui: against his widow, Musammat 
Bir Kaur, in the year 1933 for a declaration 
to the effect that her right to redeem the 
mortgage had become extinguished by 
lapse cf time and obtained an ex parte 
decree on December 5, 1933: A mutation 
on the basis of this decree was effected in 
favour of the Devi Dcara and the Devi 
Doara is recorded as the occupancy tenant 
- of the Jand in question in the revenue 

records. Thereafter, the present suit was 
instituted on behalf of the plaintiff, who is 
the landlord, for possession of the land on 
the ground that the occupancy tenancy had 
become extinct on the death of Musammat 
Bir Kaur, which. tcok place on October 23, 
1934. The plaintifs contention was that 
certain acknowledgments had been made 
by the mortgagees which extended the 
period of limitation and hence the morte 
gagor's right had not béen extingnished, 
The defence was that the mortgagee rights 
had already vested in the Devi Doara after 
the expiry of the period of limitation before 
the death of . Musammat Bir Kaur, and 
consequently the occupancy tenancy could 
not be extinguished on the death of 
Musammat Bir Kaur. The trial Court 
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decreed the suit and the -decree was 
affirmed on appeal by the learned District 
Judge. Frem this decision the defendant 
Devi Doara has preferred this appeal. 

The learned District Judge has held that 
the period of limitation was extended by 


certain acknowledgments but the learned 


Counsel for the plaintiff respondent did 
not attempt to support the judgment of the 
learned District Judge on this point. The 
learned District Judge has relied on a 
certain jawab-i dawa which was signed by 
one Hari Chand. Hari Chand was appa- 
rently the manager of the appellant Devi 
Doara but Devi Doara as well as Hart 
Chand were defendants in the suit in which 
the jawabi-dawa was produced and the 
jawab-i-dawa appears to have been signed 
by Hari Chand in his personal capacity as 
a defendant. The learned District Judge 
has merely remarked that Hari Chand 
being also the manager of the Devi Doara, 
the jawab-i-dawa should be taken to have . 
been filed on behalf of the Devi Doara as 
well; but the jawab i dawa does not purport 
to have been signed by Hari Chand in his 
capacity as tie manager of the Devi Doara, 
andin the circumstances, the learned Distiict 
Judge's decision on the point is. not sustain- 
able. l 

The otLer document on which the learned. 
District Judge's finding as to the extension 
ofthe pericd of limitation was based was a 
copy of mutation (Ex. P. 5). The evidence; 
however, does nct show that the report 
regarding this mutation was actually 
signed by Lal Das, the mortgagee, as 
alleged. ‘Che original report was not pro- 
duced and there could be no presumption 
under s. 90, Evidence Act, with regard to 
the copy of the patwari’s report which was 
placed on the record. The decision of the 
case must, therefore, rest on the question 
whether the mortgagee rights vested in the 
Devi Dcara on the expiry of the period of 
limitation. It is not disputed that if the 
period of limitation was not extended by 
any acknowledgment, the,period of limita- 
tion for redemption of the land expired in 
the year 1931. Itis claimed on behalf of 
the appellant that on the . expiry of the 
period of limitation, the rights of the mort- 
gagor were exilnguished and the same 
vested inthe appellant Devi Doara. This 
contention receives support from Fatimas 
tul-nissa Begum v. Sundar Das (1), Khilanda 
Ram v. Jinda (2) and Indurai Bhaurai v. 


59) 27 O1004; 271A 103;40 W N 565; 7 Sar, 718 
(3) 87 P R1883, 
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Shivlal Nabhubhai (3). On the other hand 
it is contended on behalf of the plaintiff 
that occupancy tenant’s rights could not be 
acquired by meie lapse of time. Reliance 
was placed in support of this argument 
on 6. 9, Punjab Tenancy Act, on the 
following rulings, namely Nizam Din v. 
Wazir Begam (4), Shib Sahai v. Balbir 
Singh (5), Chiragha v. Muhtaba (6) and 
Narindar Singh v. Lehna Singh (7). 
Section 9, Punjab Tenancy Act, does not 
appear to bein point. It deals apparently 
only with the question of a first acquisi- 
tion of tenancy rights on the strength of 
long possession. In the present instance, 
the tenancy rights are claimed by the appel- 
lant on the basis of the provisions of 
Art, 143 and s. 28 Limitation Act. The 
rulings cited by the learned Counsel aid 
not involve any question of the rights of the 
mortgagor of the occupancy tenancy 
devolving on the mortgagee owing to 
explry of the period of limitation. They 
merely goto show that on the death of an 
occupancy tenant without heirs, the mort- 
gage comes toan end andthe landlord in 
. Buch a case is entitled to take possession of 
the land free from any encumbrance. 
Shib Sahai v. Balbir Singh (5) on which 
some stress was laid is also clearly distingu- 
ishable. In that case the tenancy was 
claimed on the basis of adverse possession 
bat the adverse possession began since 
the death of the last occupancy tenant 
when the tenancy itself became extinct. 
“As the tenancy itself had become extinct, 
there was nothing left of which any 
adverse possession could be claimed. 
In the present instance, the teuancy 
is claimed to have devolved upon the 
Devi Doara before date of the death of 
Musammat Bir Kaur, when it is alleged to 
have bscome extinct. 

No direct authority covering the point 
raised has been cited on either side. I 
am, however, unable to tind anything in 


the Punjab Tenancy Act to prevent the ° 


application of ethe provisions of 8. 28, 
Limitation Act, to the circumstances of 
this case It has been found in this case 
that toe occupancy righis were mortgaged 
with the consent of the landlord and this 
finding has not been challenged before 
me. lt would, therefore, -follow that the 


(3) 27 Bom. L R 487; 87 Ind. Cas. 699; A 1 R 1925 
Bom. 339. 

(4 11 L 716; 131 Ind, Cas. 312; AI R1931 Lah. 
211; 32 P L R 183. 

(5) 8 P R 1905 Rev.; 67 P L R 1906. 

(6) 79 P R 1898. 

(7) BPR 1901. 
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landlord accepted the mortgage with any 
consequences that might result from ib 
according to law. One of these conse- 
quences is the vesting of the mortgagor's 
rights in the mortgagee on the expiry of the 
period of limitation and the plaintiff must 
be deemed to have consented to this 
contingency in accepting the mortgage. 
The plaintiff being interested in the 
tenancy might have redeemed the mortgage ` 
himself before the expiry of limitation but 
he did not care to do so. It is true that 
the plaintiff was not a party to the ex parte 
decree declaring that the occupancy rights 
had vested in the Devi Doara; but this 
fact only entitled him to prove in this case 
that the occupancy rights did not devolve 
on the Devi Doara. No cogent reason has 
been, in my opinion, given in support of 
the plaintiff's contention that the occu- 
pancy rights did not vest in the Devi Doara. 
Occupancy rights can be transferred under 


‘the Punjab Tenancy Act with the consent 


of the landlord (vide ss. 53 and 57) and in 
the present instance, it must, I think, be 
held that the transfer of the occupancy 
rigats tothe Devi Doara on the. expiry of 
limitation was binding on the landlord. I 
accordingiy accept this appeal and dismiss 
the suit, but in View of all the circumstances, 
laave the parties to bear their own costs 
throughout. 
8. Appeal allowed. 


PATNA HIGH COURT 
Civil Revision No. 124 of 1938 with Civil ` 
Kevision Nos. 146 and 147 of 1933 
October 20, 1938 


AMES, J, 
SRIPATI SARAN PRASAD SINGH AND 
OTHERS—PETITIONERS 
versus 
INDARJIT MAHTON AND ordars 
—Opposits PARTY. 

Civil Procedure Code (Act V of 1908), O. IX, r. 2— 
Court ordering plaintiff to file process fees before 
fixing date for appearanceof defendant—Order, if 
good—Proper order. 

Gourt has no power to require a 
process-fees before fixinga date for thé appearance 
of the defendant. The plaintiff may elect if he 
pleases to secure the presence of the defendant with- 
out issue of process at all; but if by the date tixed 
for the defendant's appearance, the defendant does 
not appear and the plaintiff has not paid process- 
fees and taken the necessary steps for issue of process, 
the suit is liable to be dismissed tinder O. IK, 7, z. 
The proper order is an order fixing a date for the 
appearance of the defendant and directing the plain- 
tiff to file process-feea within a reasonable period 
short of that date, 


laintiff to file 


' ance of the defendant. 
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O. Rs. from an order of the Munsif of 
Bihar, dated December 20, 1937. 

Mr, G. P. Singh, for the Petitioners. 

Messrs. Dasu Sinha and C. P. Sinha, for 
the Opposite Party. 

Order.—Thece are three applications 
for revision of the order of the Munsif of 
‘Bihar declining to restore three rent 
suits under O. IX, r. 4 of the Code of 
Civil Preeedure. The plaintif was called 
upon to file precess-fees and copies of the 
plaint by November 16, 1937; but on that 
date nothinz had been done. The suits 
were accordingly dismissed. . The order of 
the Munsif was illegal because he has no 


“power to require a plaintiff to file process- 


fees before fixing a date for the appear- 
The plaintiff may 
elect, if he pleases to secure the presence 


- of the defendant without issue of process 


atall; but if by the date fixed 
for the defendant's appearance, the 
defendant does not appear and 


the plaintiff has not paid process-fees 
and taken the necessary steps for issue 
of process, the suit is liable to be dis- 
miseed under O. IX. r. 2. The proper 
ordéF on October 1, 1937, would have 
been an order fixing a date for the 
appearance of the defendant and directing 
the plaintiff to file process-fees within a 
reasonable pericd short of that date. 
The suit could not have been dismissed on 
the date fixed for filing the process- 


- fees; but if the plaintiff had defaulted, the 


suit could then have been dismissed on 
the date fixed for the defendant's appear- 
ance if the defendant had failed to appear. 
The orders of the Munsif must be set 
aside and the suits restored. These appli- 
cations aré allowed. 
D. Applications allowed. 





ff MADRAS HIGH CCURT 
Oivil Appeals Nos. 117 and 118 of 1933 
January 28, 1938 
PANDRANG Row, J. 
O. A. V. BALUSWAMY NAIDU— 
5 APPELLANT 


VETSUS 
. OFFICIAL RECEIVER, MADURA 
_ AND ANOTHER— RESPONDENTS 
` Provincial Insolvency Act (V of 1920), ss. 37, 28 
—Vesting order _, passed subsequent to order of 
ennulment—Valédiity— Suits by creditors after adju- 
dication of deceased father, against son as legal 
representative, for debts due by deceased—Court's 
leave not taken~Attachment of son's share in family 
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The order of the Oourt to the effect that the 
right, title and interest of the insolvent in the 
properties shall revest in the Official Receiver and 
that he should sell the same and distribute the 
proceeds among the creditors passed after the annul- 
ment is valid. Chouthmal Bhagirat v. Jokhiram 
(1), Ishar Das v. Fatima Bibi (2) and Abdul Latif v. 
J. R. Percival (3°, relied on. 

An adjudication was made after the death of the 
the deceased sub- 
sequently instituted suits against the son without 
the leave of the Court, for the recovery of the 
debts due by his father and attached the son's 
share in the property. The suits against the son 
were brought asa legal representative of the de- 
ceased father and the claim was only against the 
family property in his hands: 

Held, that the suits were really directed against 
the property ofthe deceased insolvent inthe hands 
of his son, though these properties were family 
properties in which the son had his own share. 
The suits were against the provision of s, 28, Pro- 
vincial Insolvency Act, and the attachment was, 
therefore, invalid and the son's share vested in the 
Official Receiver. Oficial Receiver, Coimbatore v., 
Arunachalla Chettiar (4), distinguished... 

“CO. A. against an order of the District Court, 
Madura, dated March 22, 1933. 

Messrs. B. Sitarama Rao and P.S. Nara: 
yanaswamy Iyer, for the Appellant. 

Messrs. K. Bhashyam Ayyangar, P. N. 
Appuswamy Iyer and K. 9. Desikan, fcr the 
Respondents. 

Judgment.—A review was granted in 
these appels as my previous decision” al- 
lowing these appeals was besed on the sole 
ground that at the time the Official Re- 
ceiver attempted to sell the properties, the 
adjudication of the insolvent had been 
annulled and there was no order vesting - 
the property in the Official Receiver. It 
hus now been discovered—and the fact is 
not denied—that there was such an order, 
namely, tke order of the Subordinate Judge 
dated December 8, 1927, to the effect that 
the right, title and interest of the insolvent 
in the properties shall re-vest in the Official 
Receiver and that he should sell the same 
and distribute the proceeds among the 
creditors. This order was passed within a 


e month after the annulment, the annulment 


being made on November. 11, 1927. It was 
not seriously contended before me though 
the point was not abandoned, that the order 
of December 8, 1927, was without juris- 
diction, because it was passed not simul- 
taneously with the order of annulment but 
sometime later. The point was not pressed 
seriously because of at least three decisions 
against any such ccntention, namely, 
Chouthmal Bhagirat v. Jokhiram (1), Ishar 


(1) 12 Pat. 163; 141 Ind. Oas. 836; A I R 1933 
Pat. 84; 13 P L T7275; Ind. Rul. (1933) Pat. 98. 


*See 165 Ind. Cas. 207. 
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Das v. Fatima Bibi (2) and Abdul Latiff v. 
J. R. Percival (3). In view of the fact 
that this point has been dealt with, in at 
least three decided cases referred to above, 
it is, in my opinion, unnecessary for me to 
say more on this point than that I agree 
with the decisions in those cases and find 
that the order of the Subordinate Judge 
was perfectly valid. It follows, therefore, 
that the ground on which the appeals were 
originally allowed does not exist, and the 
appeals were, therefore, argued as regards 
the other points raised in the grounds of 
appeal. 


It appears to have been contended in 
the lower Courts that the adjudication order 
in this case had effect only as against the 
insolvent’s share in the assets of his firm and 
had no effect against his family property. That 
contention has nat beea repeated befora 
me and I need not deal with it further 
than to say that I agree with the Courts 
below in dismissing that contention. The 
point argued before me in these appeals is 
that so far asthe son's share at least is 
concerned it must be held that the OÑ- 
cia] Receiver has no power to sell because 
of the attachment in execution of the dec- 
rees obtained by the appallants against 
the son and the subsequent sales in Court 
auction in their favour. The re vesting of 
the properties in the Official Receiver puts 
an end tothe case of the appellants so far 
as the father’s stara in the properties is 
concerned. But it is contended that the 
son’s share stands on a different footing 
because, though tre power of the father to 
sell the son’s share, which is admittedly the 
father’s property vested in the Official 
Receiver on adjudication, nevertheless, that 


power is lost and cannot be availed of by. 


the Official Receiver by reason of the 
attachment of the son’s share. The pro- 
position is not seriously contested that if 
there is a valid attachment of the son's 
share, the Official Receiver cannct avail 
himself of the fagher’s power to sell the 
son's share for the satisfaction of his pro- 
per debts. Ths question, therefore, has bean 
argued whether there was in this case any 
attachment of the son's share, and if so, 
whether it is valid and binding on the 
Official Receiver. Actually-what happened 
in this case was, there was an adjudication 
on November 26, 1923, some time after the 


(2) 15 L 698; 153 Ind. Cas, 993; AI R1934 Lah. 
468; 36P L R 499; 7 R L 489. 

(3) 40 O WN 1229; 166 Ind. Oas. 509; A I R 1936 
Oal. 573; I L R (1937) 1 Osl. 264; 9 RO 546. 
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insolvent hid died, the death having taken 
place in 1922. After the adjudication, the 
appellants, or to be quite accurate, Balu- 
swami Naidu and Abbas Rowther, institut- 
recovery of 
debts due by his deceased father though 
these were debts which could have been 
proved in insolvency and in respect of which, 
therefore, no other legal remedy was permit- 
ted by law sofar asthe propery of the 
insolvent was concerned. Section 28, sub- 
s.(2), Provincial Insolvency Act, runs as 
fcllows : 


“On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest 
in the Court or in a Receiver as hereinafter provided 
and shall become divisible among the creditors 
and thereafter, except as provided by this Act, no 
creditor to whom the insolvent is indebted in res- 
pect of any debt provable under this Act shall, 
during the pendency of the insolvency proceedings, 
have any remedy sgainst the property of the 
insolvent in respect of the debt or commence any 
suit or other legal proceeding except with the 
leave ofthe Court and on such terms as the Court 
may impose,” 
aad there is nd doubt (1) that the debt in 
respect of which the suits ware launched 
debts provable 
under the Insolvency Act, (2) that the 
insolvency proceedings were pending at 
the time the suits were instituted, and (3) 
that leave of the Court had not been 
obtained for the suits. The only question 
that remsins is, therefore, whether the suits 
were directel against the property of tha. 
insolvent. ‘The decrees passed. in the two. 
suits show thatthe claim of the plaintiffs 
was in respect of promissory notes executed 
by the deceased father and that tbe son 
was sued as the legal representative of his 
deceased father. The decree in oae sult 
was to the effect that the son should out 
of his father’s assets, pay the sum decreed, 
while in the other suit the decree was to 
the effect that the plaintiff do recover from 
the fumily property of the father in the 
hands of the son. It would therefore appear 
that these suits were really directed against 
the property of the deceased insolvent in 
the hands of his son, though these pro- 
perties were family properties 1n which 
the son had his own share. f am unable 
to say that these suits were not suits 
directed against the property of the 
ins ivent in respect cf debts due by the 
insolvent and provable in the insolvency. 
It isno doubt possible in abstract theory 
to split the suits into suits°against the 


‘‘nsolvent’s share in the family property 


and. suits against the son's shars in the 
family property, but that is not how the 
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suits were framed and the decrees were 
made. The suits were suits against the 
properties of the insclvent in the hands of 
his son, and it must be remembered in 


this “connection that the debts of the- 


father were such that the whole of the 
family property including the son's share 
was liable for them. Section 53, Civil 
Proeedure Code, provides: 

“For the purposes of ss. 50 and 52 (of the same 
Code) property in the hands of a son or other des- 
cendant which is liable under Hindu Law for the 
payment of the debt of a deceased ancestor, in res- 
pect of which a decree has been passed, shall be 
deemed to be property of the deceased which has come 
to the hands of the son or other descendant as his 
legal representative.” 


Section 52 of the Code provides : 

“Where a decree is passed against a party as the 
legal representative of a deceased person, and the 
decree is forthe payment of money cut of the pro- 
perty of the deceased, it may be executed by the 
attachment and sale of any such property," 

It must be presumed, in the absence of 
the orders of attachment and of sale, that in 
these cases the property that was attached 
was the property of the deceased father in 
the hands of the son and that it was this 
property that was sold. It follows, therefore, 
that what has taken place is something 
which is directly prohibited by s, 28, sub- 
s. (2), Provincial Insolvency Act, and I 
am unable to see why when there has 
been a definite infraction of the law, as 
in this case, the proceed ngs which were 
obviously carried on in defiance of the law 


. -should beso split up in order to extract 


therefrom a part which might with some 
plausibility be argued be not definitely 
prohibited by the Jaw. In other words, 
1 donot see why suits which were really 
against the entire family property should 
be regarded as being also in part suits 
against the scn’s share even when po 
relief was sought against the son personal- 
ly. The son was sued only as the legal 
representative of his deceased father and 
the claim was only against the familye 
property in his hands. Considerable reli- 
ance was -placed by the Advocate fer the 
appellantson Official Rec2ziver, Coimbatore 
y. Arunachalla Chettiar 4). Butthat wasa 
case in which there was a valid attachment 
before adjudication, an attachment to which 
no objection could be taken at the time 
it was made. It was only the subsequent 
adjudication that made any difference so 
far as the „attachment was concerned. 
What was held in that case was that when 


(4) 66 M LJ 412: 148 Ind. Cas, 787; AIR 1934 
Mad, 217; (1984) M W N 113; 39 L W 338; 6 RM 
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there was a valid attachment of the entire 
family property before the adjudication of 
the father, the power to sell the son’s share 
does not vestin the Official Receiver on 
adjudication. This proposition is not cons 
tested, and it does not apply to the 
present case where the validity of the 
attachment at the time it was made is 
attached as being opposed to the pro- 
visions cfs. 28, sub-s. (2), Provincial Insol- 
vency Act. .As observcd by the learned 
District Judge, the filing of the suits against 
the son in respect of the debts of the 
father who hid beea adjudicated an 
insovent was abviously dictated by a desire 
to benefit the plaintiffs at the exrense of 
the general body of creditors, and there is 
no reason why this reprehensible tendency 
cn tbe partof individual creditors to seal 
a march over others when the debtor has 
become an insolvent should be encouraged 
by what may be called ‘splitting hairs’ in 
this manner. 

I am of opinion that the judgment of the 
District Judge in these cases is substan- 
tially in accordance with law; in any case 
I am not at all satisfied that the judgment 
of the District Judge is vitiated by any 
error of law. The appeals are, therefore, 
dismissed with costs. 


N.*8. Appeals dismissed. 





PATNA HIGH COURT 
Appeal No. 774 of 1935 
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Wort AND VaRMA, JJ. 
BANSI SINGH anp otugres—Derenpants— 
APPELLANTS 
versus 
- CHAKRADHAR PRASAD AND ot :ERs-— 
PLAINTIFFS AND OTHERS— DereNDANTs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 75, 100 
—Evidence of Commissioner and his report, value 
of—Judye, if can reject it~Judge not accepting it, 
if should call for further report—Landlord and 
tenant—Incident of tenancy, permanent or otherwise 
prior to Transfer of Property Act IV of 1882), or 
Bengal Tenancy Act (VIII of 1885), is non-trans- 
ferability—Construction of permanent buildings, if 
alters incidence. 

The report and the evidence of the Commissioner 
himself is nothing more than evidence inthe case 
which the Judge ‘is entitled to accept or reject, 
The fact that he does not accept such evidence or 
report does not make it incumbent on him to call 
for further Commissioner's report and his failure 
to doso is not anerror of law when both parties 
had given evidence on the point. 

Under the general law one of the incidents of a 
tenancy whether permanent or otherwise in India 
prior tothe Transfer of Property Act, or the Bengal 
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for the Appellanta. 
Mr. S.M. Mullick, for the Respondents. 


Wort,.J.— This appeal is by the defen- 
dants arising out of an action in which the 
plaintiffs claimed possession of certain pro- 
perty which the defendants contended they 
had purchased under a sale deed of May 15, 
1925. It is unnecessary to state the details 
of the case considered by the learned Judges 
in the Courts below, because only two 
points come up for consideration before us, 
One I propose to deal with at once for tne 
“purpose cf disposing of it, and that is whe- 
iher the learned Judge was in error in not 
calling for a further Commissioner's report, 
having not accepted the evidence of the 
Commissioner nor the report that he made. 

Apparently the question upon which the 
Commissioner was asked to report was 
whether there had ‘been an encroachment 
on the defendant's land. This was-not for 
the purpose of deciding any question of 
trespass but for assisting the Oourt in 
coming to the conclusion whether or not 
the defence, that consent to transfer the 
land had been given by the landlords, was 
true. Shortly, the case of the defendants 
was that such consent had been given and 
that subsequent to the consent there had 
“been an exchange of land, and the land 
` waich the defendants exchanged with the” 
plaintiffs had bgen built upon by the plain- 
tiffs. Tois piece of land as far as my 
memory goes, is 6 dhursinarer. That state- 
ment inthe report of the Commissioner as 
to whether buildings of the plaintiffs were 
actually upoa the land in dispute was not 
evidence of any agreement on the part of 
the landlords tp the transfer but was mere 
evidence of the fact whether buildings stood 
thereon or not. Had the Commissioner's 
repart been directed against any particular 
point which had been advanced by the 

. parties, even so the report and the evidence 
iof the-Commissioner himself was nothing 


HAH t. OHAKRADH 


sp prasad (PAT) 567 


n evidence in the case which the 
maro WA a in the Court below was 
entitled to accept or reject as he would. 
Both parties apparently had given evidence 
on this matter and the fact that the learned 
Judge did not accept the Commissioners 
report in my judgment does not support 
the appellants’. contention that the judg- 
ment of the Judge in the Court below is 
erroneous in point cf law and that another 
Commissioner should have been appointed 
to report with regard tothe matter. 

The other question was whether the ten- 


ancy was permanent and whether it was 


transferable. The Judge in the Court below 
has held that it was neither permanent, 
nor was it transferable, nor was the con- 
sent of the landlords given. That being 
the state of facts as found by the Judge in 
the Court below, Dr. Mitteron behalf of 
the appellants seeks to contend in this 
Oourt that a tenancy not governed by the 
Binar Tenancy Act and ec ming into exist- 
ence before the Transfer of Property Act 
(not being governed by that Act also) was 
transferable without the consent of the 
landlord, Shortly stated, I should have 
come to the ccnclusion, considering the 
authorities cn this matter, that that point 
could not at this time of day be questioned. 
All those who contend otherwise rely in the 
first place on the statement of Sir Barnes 
Peacock in Banee Madhub Banerjee v. Joy 
Kishen Mo kerjee (1). There the learned 
Chief Justice made this observation ; 

“Independently of this, speaking for myself, I 
should say that if one man grants & tenure to 
another for the purpose of living upon the land, 
that tenure, in the absence of any evidence to the 
contrary, would be assignable. I know of no law 
which prohibits a man who gets land for the pur- 
pose of building from assigning his interest in it 
to another.” 

It must be observed that the lower Court 


from which the appeal was preferred had 


-eome to the conclusi n that the defendant 


there, had proved a local custom to transfer. 
It is quite obvious, therefore, that the obser- 
vaticn of Sir Barnes Peacock, important as 
it might have been, was not necessary for 
the purpose of the decision of the case, 
The next case to which reference was made 
was the decision in .Doorga Pershad Misser 
v. Brindaban Sookul (2; in which it was 
decided that: Ng 

“Where a proprietor’ grants permission to a party 
to build upon and occupy a portion of his land, 
without any reservation of rights, to oust him at 
will or limitation of the’ grant to him indivi- 
dually, the permission must be cunatrued in the 
ordinary way; and if the occupation continues 

(1) 12 W R 495; 7 BL R 152. 

(2) 15 W R 274; 7 B L Rgls9, 
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for a very long period, the occupant 

turned Hk x a moment's T or denied the 
power of transferring his right, thoy 

sued for rent." Eko may be 


There the learned Judges referred to the 
case reported in Banee Madhub Banerjee 
v. Joy Kishen Mookerjee (1) with these 
words: 

“A case has been cited by the appellant to be 
found in Banee Madhub Banerjee v. Joy Kishen 
Mookerjee (1:, in which the late Chief Justice Sir 
Barnes Peacock has expressed an opinion which 
seems to us to bear directly upon this case.” 

Coming from those decisions to the deci- 
sion of this Court in Ambica Prasad Singh v. 
Baldeo Lal (3), Mullick and Kingsford, JJ. 
decided’ that with regard to tenancies of 
homestead lands created before the Trans- 
fer of Property Act; the onus of proof was 
upon the tenants if they wished to show 
that they had a right to transfer and relied 
upon Madhusudhan Sen v. Kamini Kanta 
Sen (4), a decision of Sir Francis Maclean. 
Taking the other decisions in order of time, 
I come to the case to which I have just 
made reference and upon which Mullick, J. 
relied, the facts being these. The Sub- 
ordinate Judge in the case who heard the 
appeal frcm the decision of the Munsif 
had held that the tenancy in question was 
neither permanent nor transferable and 
remanded the case to. be heard by the 
Munsif on its merits, The Munsif gave a 
decree in favour of the plaintiff. Meanwhile 
there was an appeal from the remand order 
to the High Court, andthe only question 
with which the learned Judges in that 
Court were principally concerned was whe- 
ther in the circumstances of the case sn 
appeal lay to tke High Court from the 
interlccutory order. But Sir Francis Maclean 
proceeds to observe that the case had also 
been heard:+on the merits. 
that the only question which was open to 
the appellant in second appeal was the 
question of the transferability of tLe tenancy 
and as the question of permanency was a 
question of fact, it could not be disturbed 
by the High Court. The only observaticn 
that could be considered in any way in 
point with regaid to the question before us 
in this case is the statement of the learned 
Judge to this effect : 

“That the incident of non-transferability was 
common “to ordinary tenancies of agricultural lands 
aud tenancies from year to year of homestead lands 
before the passing of the Transfer of Property Act 


was held in Hari Nath Karmakar v. Raj Chandra 
Karmakar (5)” 


of) T PLS 258; 38 Ind. Cas. 126; AI R 1916 Pat. 


(4) 32 O 1023; 9 O W N 895, 
(5) 20 W N 122, 
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purposes and according to the custom of lima 
trict, which was proved by evidence, it was assy, 


able as well as heritable. It has not been proven, 


in this case that any such custom exists. There 
are no doubt certain observations of Peacock, O. J. 
in that case, which give support to the appellant's 
contention, Tkey were, however, unnecessary for 


the decision of the case, and we doubt whether: 


they accurately state the law as now understood 
in Bengal.” 

Tke contention of Dr. Mitter as I under- 
st and it, is that this right of transferability 
exisis in cases in which the land is let for 
residential purposes in contradistinction 
to land let for homestead purposes. This 
matter was considered ina decision of the 
Calcutta High Court in Kamla Mayee Dasi 
v. Nibaran Chandra Pramanik (6) where 
again reference is made to the observation 
of Sir Barnes Peacock, aud the learned 
Judge delivering the judgment of tke 
Covrt m:de a reference tothe observation 
of Maclean, C. J. to tke effect: 

“They were, however, unnecessary for the decision 
of the case, and we doubt whether they accurately 
state the law as now understood in Bengal,” 
and then, lateron in the judgment makes 
this observation : 

“Mr. Roy attempts to maintain that ‘lease for 
homestead’ means homestead of an agricultural 
tenant which would be non-transferable but the 
lease for purposes of residence would be transfer- 
able in view of the observation of Sir Barnes Pea- 
cock. In my judgment there is no authority for 
making a distinction between s lease for homestead 
and a lease for residential purposes. In fact the 
cases cited above and similar cases {were all dealing 
with leases of ordinary homestead for residential 
purposes. A lease for homestead may be a lease 
for residential purposes of such a nature that the 
parties intended that pucca buildings might be built 
upon the land at some expense by the tenant and it 
is reagonable to deduce from this fact a contract 
evhich though not put into writing but was implied- 
ly understood that the lessee would havea heritable 
and transferable right in the land?’ 

It is pointed out in a number of other 
decisions the question whether the tenancy 
allowed to be built upon may be in the 
nature of an estoppsl but those decisions 
cannot, iv my judgment, have any reference 
tothe question whether a lease or tenancy 
being of a permanent chdracter is also 
transferable. In Safar Ali Mia v. Abdul 
Rasid Khan (7) Walmsley and Mukerji, JJ. 

(6) 36 O0 W N 149; 138 Ind. Oas.72; A IR 1932 
Cal 431; Ind Ral (1932) Cal, 388, 

(7) 39 OL J 585; 84 Ind. Cas. 28; AIR 1924 Oal. 
1012; 290 W N 428, 
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had again to consider this question. The 
effect of their decision was that a permanent 
tenancy created before the passing of the 
Transfer of Property Act for the purpose 
of habitation cannot be transferred when 
pucca buildings have been erected on the 
land leased. The learned Judge quoted 
with approval the decision reported in 
Ambica Prasad Singh v. Baldeo Lal (3) in 
these words: 

“With regard to tenancies of homestead land created 
befor the Transfer of Property Act. the tendency of 
judicial decisions has been to establish that in the 
absence of evidence to the contrary, the burden of proof 
being upon the tenant, these tenancies are non-trans- 
ferable, and that the only exception totheabove rule 
is when there has been an erection of pucca build- 
ings or a standing by on the part of the landlord 


while the tenant spends a large sum of money upon 
the land." 


The mere fact that permanent buildings 
-have been erected upon the land cannot in 
any way alter the incidence of the tenancy. 
Atmost it cculd be said that if there had 
been a representation by the landlord which 
led the tenant to believe that he had a 
permanent tenancy and therefore erected 
buildings, there might be an estoppel 
although their Lordships of the Judicial 
Committee of the Privy Council negatived 
this argument in Ariff's case G. H. ©. 
Ariff v. Jadunath Mazumdar (8) (which 
dealt with the Transfer of Proparty Act). 
One of the latest decisions wsich deals 
generally with the matter is the case in 
Sarada Kanta v. Nabin Chandra .9). There 
tke case was of a permanent lease of home- 
‘stead land and the learned Judges decided 
that a tenancy of homestead land created 
before the passing of the Transfer of Pros 
perty Act was not transferable by law. 
There was further reference in this case 
to the statement of Sir Barnes Peacock, and 
the learned Judges made this observation: 

“In our opinion, these observations of Peacock, O. J. 


are opposed, to the settled view of this Gourt and can- 
not now be regarded as correctly stating the law." 


It seems to me to be clear that under the 
general law one of the incidents of a tenancy 
whether permanegt or otherwise in India 
prior to the Transfer of Property Act or the 
Bengal Tenancy Act. is non-transferability; 
and,as Mullick, J. pointed out in Ambica 
Prasad Singh v. Baldeo Lal (3) if the tenant 
contends that the tenancy carries with it 
the incidence of transferability, the onus 


is upon him to show it. For those reasons 

(8) 181 Ind. Cas. 782; AIR 1931 P0 79; 58 O 
1235; 58 I A 91; 60ML J 538; 33 L W 586; 53 O L 
J 359: 15 R D 354; 8 O WN 739; (19381) MW N 
ad] Ind. Rul. (1931) PC 154;33 Bom. L R 943 
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in my judgment the decision of the Judge 
in the Court below is right, the appeal falls 
and it must be dismissed with costs. o. 
Varma, J.—I agree. Dr. Mitter cited 
several authorities before us in order to 
establish that the tenancy with which we 
have to deal was transferable. He relied 
upm the decision in Banee Madhub B iner- 
jee v. Joy Kishen Mookerj-e !1) chiefly 
upon ths observation made by Sir Barnes 
Peacock towards the end of his judgment. 
I may mention that this observation was 
relied upon in the snbsequent case in Doorga 
Pershad Misser v. Brin laban Sookul (2. but 
the decision reported in Banez Madhub 
Banerjee v. Joy Kishen Mookerjee ‘1) 
ultimately turned upon the question of 
custom of transferability of such tenures 
in the locality from which the case came. 
But soon after doubts were expressed about 
this observation by Sir Barnes Peacock in 
Madhusudham Sen v. Kamini Kanta Sen (4) 
where it was declared that this observation 
was a mere obiter. Dr, Mitter has drawn 
out attention to a certain passage in. Sulin 
Mohan Banerjee v. Rajkrishna G'ose (10). 
That is a passage in the judgment of 
Mookerjee, Ag. O. J. who after giving a 
number of cases of the Calcutta High Court 
said : ; 
“The only recognized exception of this rule is that 
stated in Banee Madhub Benerjee v. Joy Kishen 
Mookerjee (1). In that case, Sir Barnes Peacock, C. J. 
observed that ifone man grants a tenure to another 
for the purpose of living upon the land, the tenure, 
in the absence of evidence to the contrary,is assign- 


able. The same view was subsequently taken in 


Doorg2 Pershad Misser v. Brindaban Sookul (2). In 
the case before us,the tenancy had not been created 
for the purpose of residence, Consequently, we must 
hold that the tenancy was not transferable.” 

From this Dr. Mitter wanted us to conciude 
that the observation made in Baner Madhub 
Banerjee v. Joy Kishen Mookerjee (1) was 
followed in Sulin Mohan Banerjee v. Raj- 
krishna Ghose (10). But apart from the other 
decisions of the Calcutta High Court, read- 
ing the passage itself it is clear to me that 
Mukherjee, Ag. O. J. held that they were 
dealing with a tenancy that was not trans- 
ferable. All that the decision mentions is 
that there is a list of cases deciding the 
question in one way and these two cases 
decidein another way; but the facts of the 
case in which their Lordships were deliver- 
ing judgment were different from tLe facts 
mentioned in Sulin Mohan Banerjee v. 
Rajkrishna Ghose (10) and I am strong- 
thened in this view of mine by a decision 
reported in Sarada Kanta v. Nabin Chan- 


(10) 33 O LJ 193; 60 Ind. Cas, 826; AIR 1921 
Oal. 582; 250 W N 420. 
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dra (9) where Page, J. said : 

“And we are of opinion that the Acting Chief 
Justice in Sulin Mohan Banerjee v. Rajkrishna 
Ghose (10) when referring to the case decided by 
Peacock, O.J. did not do so for the purpose of express- 
ing approval of the observations in that judgment 
which have been cited above.” 


The most recent case of the Calcutta High 
Court is the one reported in Kamla Mayee 
Dasi v. Nibaren Chandra Pramanik (6). 
In that case most of the authorities cited 
before us have been referred to, and the 
distinction which Dr. Mitter has been 
trying to draw for the purpsse of the 
present case has been shown to be a distinc- 
tion without a difference. The passage has 
been referred to by my learned brother but 
as this point appealed to me for some time, 
I was at some pains to find out if the dis- 
tinction pointed out by Dr. Mitter really 
existed, that is to say, the distinction bet- 
ween homestead lease and a lease for 
residential purposes. The interpretation, 
Dr. Mitter was trying to put upon the 
expression “homestead lease” is that it may 
be something diferent from a lease for 
residential purposes. This was not accept- 
ed by Subrawardy, J. in Kamla Mayee Dasi 
yv. Nibaren Chandra Pramanik (6). He 


says: l l 
“In my judgment there is no authority for making 
a distinction between a lease for homestead anda 
lease for residential purposes. In fact the cases 
cited above and similar cases were all dealing with 
leases of ordinary homestead for residential pur- 


poss," 
and then he also says that the observation 
made in the case in Banes Mauhub Banerjee 
v. Joy Kishen Mo kerjee (1) “was against 
the current of decision” in the Calcitta 
High Court and theref.re be did not like 
to rely upon if. So far as tke Patna 
decision is concerned, it is a clear authority 
for the proposition upon which the lower 
Appellate Court has relied: I mean the 
ease of Ambica Prashad Singh v. Brindabin 
Baldeo Lal (8). On the question of 
acquiescence, the finding is that it has not, 
been proved. Tre only remark made by 
Dr. Mitter isthatif the Court below was 
not satisfied with the evidence of the Com- 
missioner he ought to have appointed 
another Uommissioner to inspect the locality 
and submit a report. But the Commis- 
sioner's report according to the Oode itself 
is nothing more than a piece of evidence 
and the Court was perfectly entitled to rely 
on that evidence. Tne finding therefore 
on the question of acquiescence is 4 finding 
of fact. would therefore dismiss the 


appeal with costs. 


D. Appeal dismissed, - 
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A composition is an agreement between the com- 
pounting debtor and all or some of his creditors, - 
by which the compounding creditors agree with the 
debtor, and (expressly or impliedly) with each other, 
to accept from the debtor payment of less than the 
amounts due to them jn full satisfaction of the 
whole of their claims. The consideration which in 
such a case enables the acceptance of part of a debt 
to operate asa discharge of the whole debt is the 
mutual agreement of the creditors to forego parts of 
their claims One method of arrangement of an 
insolvent debtor's affairs which thelaw recognizes 
ig an assignment of the debtors property toa trustee 
for realization and distribution of the proceedg 
rateably amongst all the debtor's credilors, or 
amongst those who assent to and take the benefit 
of the assignment. Such an assignment operates 
in effect to place the administration of the debtor's 
estate in the hands of a truates‘ or the benefit of 
the creditors. The assignment isthe voluntary act 
of the arranging debtor, and the trusts to which 
the assignment is subject arethose which the debtor 
himself creates. The deed becomes operative to re- 
lease or suspend the operation of creditors’ claims 
by virtue of the assent of the creditors thereto ; and 
it only binds those creditor's who in writing or 
otherwise expressly or impliedly assent to it, 
Until the deed of assignment to a trustee has been 
executed by or come to the knowledge of the cre~ 
ditors, the trustee is an agent only for the debtor 
under a revocable authority to deal with the estate, 
When the instrument expresses the arrangement to 
be with the creditors generally, or all creditors who 
assent to it, any creditor who actually, or by his con- 
duct, assenta to and elects to take the benefit ofthe 
arrangement within the proper time is entitled to 
share inthe benefits of the arrangement although he 
has not signed the deed; and in some cases the 
Courts willallow a creditor to gome in under the ar- 
rangement and share in its benefits notwithstanding 
that the proper time for accession, has elapsed. On the 
other hand, a creditor entitled to the benefit of an ar- 
rangement must perform fairly all the conditions of 
thearrangement which apply to the creditors. Ifhe 
takes any step which is inconsistent with or op- 
posed to those | conditions, as, for instance, by 
bringing an action against the debtor to recover 
his debt, he will be liable to be excluded from the 
benefit of the arrangement, This obligation is 
binding not only on creditors who execute a deed 
of arrangement or expressly assent to it, but also 
on those who by their conduct put themselves in 
the same situation as if they had executed it. The 
principle is that ifa creditor puts himself in the 
situation of having the benefit of the deed, he 
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must bear its obligations although he has 
literally executed the deed. There is, however, 
one benefit to which a secured creditor is entitled. 
If the composition deed reserves to creditors their 
rights over securities held by them onthe property 
of the debtor, as by a mortgage charge, the terms 
of a general release contained in the deed of agree- 
ment will not prevent those creditors from realizing 
or dealing with and obtaining the benefit of their 
securities in reduction of the debts due to them. 
But this provision is limited to the extent of their 
securities, which must be clearly reserved by the 
deed. [p 578, cols. 1 & 2.] 

The mortgagee having once accepted the trust 
deed, by which a composition of debt was made 
between the debtor and creditors, cannot again 
fall back on any remedy on the footing of the origi- 
nal mortgage. [p. 578, col. L] oe 

F. O. As. from the preliminary decree of 
the Sub Judge, First Class, Amritsar, dated 
June 26, 1936. ; 

Messrs, J, N. Agjarwal, Yashpal Gandhi 
and Vir Sen Sawhney, for Mr. Dev Raj 
Sawhney, for the Appellant. 

Messrs. M. C. Mahajan Indar Deva, for 
Messrs. R.C. Soni and SN. Bali, for the 


Respondents. 


Beckett, J.—This suit arises out of a 
compositon between a firm and its creditors, 
Early in 1922, the firm of Jowala Nath 
Kanshi Ram, trading in pashmina goods at 
Amritsar and Benares, found itself in 
financial difficulties. The proprietors of the 
firms, Nathu Mal, Hari Kishen Das and 
Bishen Das alias Bhola Shah, then entered 
into a deed of arrangement with their 
creditors. The deed was dated January 27, 
1922, but was not registered until March 20. 
Kishen Chand and Gokal Chand were 
appointed trustees from among the 
creditors for the purpose of winding up 
the affairs of the frm. The property made 
over to them included the old stock of the 
firm and some outstanding debts. It is 
stated in the deed that the debts of the 
firm amounted at this time to about 
Rs. 1,20,000. Nearly half this sum was due 
to a secured creditor Nathu Mal, who held 
a mortgage over two shops and three 
houses in Amrijsar. Nathu Mal was not 
one of the creditors signing the deed and it 
is said that the arrangement was made 
without his knowledge. Inspite of this, it 
was provided in the deed that the trustees 
were to Ssellthe two shops and two of the 
houses just mentioned and were to apply 
the proceeds in.clearing off the mortgage- 
debt. The remaining house was then to 
be made over to cne of the members of the 
debtor firm together with a small sum of 
money. After this had been done, the 
creditors were to share the proceeds of the 
winding up pro rata. ' 
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The old stock of the firm was sold off by 


auction. Certain ornaments were also sd. 


Nothing much was done towards the 
collection of, most of the outstanding debts, 
which the trustees did not consider worth 
the cost of realization, but a suit 
brought for the recovery of one of the 
more important debis at Benares anda 
decree wis obtained. Apart from this 
debt, the only property of anv considerable 
value left with the firm consisted of the 
shops and houses, of which the shops were 
the more valuable. An attempt was at 
first made to sell the shops by private 
treaty, but it was eventually decided to sell 
them at auction. The sale was finally cone 
cluded on August 7, 1922, in favour of 
Sham Das, who offered the sum of Rs. 63,200, 
of which Rs. 15,800 was paid a few days 
later. Had the whole of the purchase 
money been promptly paid, the proceeds 
of this sale would probably have been 
sufficient to cover the whole of the 
mortgage charge outstanding at the time, 
leaving the proceeds of the two houses for 
rateable distribution among the other 
creditors. 

Unfortunately a hitch occured over the 
sale of the shops. Ithad been prov.ded in 
the deed of arrangement that the debtors 
would sign any documents that were 
required if a demand was made. Sham 
Das asked the trustees to obtain the 
signatures of the debtors to the deed, 
although tbis had not been orig nally 
included in the terms at all, and the 
trustees agreed to accommodate him. 
When arrangements had been made to 
obtain these signatures, however, Sam 
Das insisted that the deed must be signed 
not only by the debtors who had been 
parties to the deed of arrangement but also 
by the various other members of the joint 
Hindu family to which they belonged, and 
this gave rise to further ditfculties. 
Eventually, Sham Das sued the trustees 
for rescission of the contract of sale and 
the return of the money already paid, on 
the ground that he had not received a 
marketable title within a reasonable time, 
It is suggested that his reluctance to 
conclude the bargain was due to the fact 
that there had been a considerable fall in 
the value of real property since the auction, 
This view was accepted by the trial Court, 
which rejected the claim as put forward by 
Sham Das, but passed a decree requiring 
the trustees to obtain the signatures of the 
other members of the family within a 
certain time. Sham Das appealed to the 
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High Court, which held that Sham Das 
had been within his rights in refusing to 
accept the conveyance which was not 
signed by the members of the family in 
accordance with the deed of trust, and 
granted a decree rescinding the sale and 
ordering return of the money paid. The 
result was that the trustees lost the benefit 
of the sale which had been concluded and 
further had to pay alarge sum by way of 
costs, apparently out of their own pocket. 
These proceedings did not come to an end 
until May 3], 1927. In the meantime, no 
effective steps had been taken for the sale 
of the bouses. The reasons given by the 
trustees for this delay are that the houses 
were occupied by ‘tha debtors who gave 
no assistance in the matter of selling 
them and that prospective purchasers were 
seared away by the prolonged litigation 
which had arisen over the sale of the shops. 
It may here be observed that these houses 
as well as the shops were held by the 
- debtors under adeed of rent which had 
been executed for one yearin 1919 but had 
not been renewed since then, so thit the 
debtors were in the position of tenants 
holding over at the time when the composi- 
tion took place. Ithas been suggested 
that the trustees should have realized rants 
for these properties after the composition ; 
but the trustees took the view that tbe right 


to receive rents for the shops had passed to 


Sham Das after the sale and that they c:uld 
not realize rent for auy part of the house 
properly without the assistance of the 
debtors. 

While the litigation over the shops was 
in progress, the mortgagee brougut a suit 
on the basis of his mortgage deed, for the 
realization ef the sum due to him, with 
accrued interest, by sale of the two shops 


and all three houses, impleading the 
original mortgagors and their represent- 
atives together with the trustees. This 


suit, out of which the present appeal has 
arisen, was instituted«n October 6, 1926. 
After the usual recitals suitable to a morte 
gage suit, the plaintiff stated in psra.4 of 
his plaint that the business of the original 
mortgagors had failed, that the two trustees 
had been appointed to manage their property 
and money dealings and that the property 
of the mortgagors had thus come into their 
hands. In para. 8, this statement was 
repeated. It was further stated that the 
trustees had ‘purposely neglected their 
duty which they did not perform,” and that 
they were accordingly responsible for pay- 
ment of the principal and interest due on 
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the mortgage. In the last paragraph, it was 
prayed that a decree for sale of the mortgag- 
ed property might be passed and that a 
decree mighi also be passed against the per- 
sons of the defendants and their property. 
The trial Court granted the usual decree 
for the sale of the mortgaged property with 
a personal decree against the debtors but 
refused to grant a personal decree against 
the trustees on two grounds: first, that the 
plaintiff could not claim the benefit of a 
trust deed which he did not sign, and 
secondly, that relief under the. deed of 
arrangement could not be combined with 
a claim based on the original deed of mort- 
gage. 

On appeal to this Court, it was held that 
the additional relief claimed by the plaint- 
iff could not be summarily rejected in this 
way. In the first place, it is open to a 
creditor, who has not signed the deed of 
arrangement, tocomein afterwards, if he 
chooses to do so. witbin a reasonable time. 
In the second place, it may be possible for 
a secured creditor tocombine the benefits 
of such an arrangement with his rights 
Over the secured property. The suit was 
accordingly remanded for a decision on the 
merits with regard to this part of the 
plaintiff's claim, After the order of remand, 
the principal parties or their Counsel were 
briefly examined. The case as stated for 
the plaintiff was that the trustees had been 
dilatory and negligent in disposing of both 
the immovable property and the movable 
property of the debtors. The trustees denied 
that they had been negligent or guilty of 
undue delay in realizing the property. A 
single issue was accordingly struck on the 
question whether the: trustees had been 
guilty of negligence, breach of the terms of 
the trust deed and misconduct, and if so, 
whether they were personally liable for 
the payment of the money due to the 
plaintiff. The finding of the lower Court 
was that the trustees might have been guilty 
of some negligence in realizing such assets 
as the outstandings due to the debtor firm, 
but that there had been no negligence in 
carrying out the terms of ine deed of 
arrangement so far as it related to the 
claim of the plaintiff. The additional prayer 
against the trustees was accordingly dis- 
missed and the pluintiff has again appealed 
against this decision. ‘ 

The appeal has been argued principally 
upon the grounds that the trustees were in ` 
fact grossly negligent in disposing of the 
real estate and that their manner of deal- 
ing with the.rest of the estate has had a 
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prejudicial effect upon the legal interests of 
the plaintiff. But before’ it can be deter- 
mined whether the trustees have been 
guilty of any breach of trustin relation to 
the plaintiff, it is necessasy first to deter- 
mine to what extent, ifany, the plaintiff 
stood in a fiduciary position towards them. 
This, in turn, makes it necessary to consider 
to what extent the position of the plaintiff 
with regard to the deed of arrangement- 
has already been determined by the previous 
order of this Court. As] read that order, 
it does not appear to meto have been in- 
tended to give any final decision on the 
rights of the plaintiff under the deed of 
arrangement ; and I understand from my 
learned brother, who was a party to the 
judgment, that it was not meant to be con- 
clusive. The additional claim of the plainttiff 
against the trustees had been summarily 
dismissed on the ground that. it could not 
be entertained. The effect of the order was 


to direct that the claim should be enter- 


tained and shculd then be decided on the 
merits. It isonly after the obligation of 
the trustees towards the plaintiff has been 
determined that it can be decided whether 
they have failed to carry out those obliga- 
tions and whatis the extent of the loss, if 
any, suffered by the plaintiff in conse- 
quence. In other words, the second part 
of the issue framed by the lower Court re- 
quires to be decided first. 

The general nature of compositions and 
arrangements outside an Insolvency Court 
has been explained in Vol. IL. Edn, 2 of 
Halsbury's Laws of England, under Part IL 
of the section relating to Bankruptey and 
Insolvency. A ccmposition is an agreement 
between the compounding debtor and all or 
some of his creditors, by which the com- 
pounding creditors agree with the debtor, 
and (expressly or impliedly) with each other, 
to accept from the debtor paymeént of less 
than the amounts due to them in full satis- 


faction of the whole of their claims. Thee 


consideration which in such a case enables 
the acceptance of part of a debt to operate 
as a discharge of the whole debt is the 
mutual agreement of the creditors to forego 
parts of their claims. One method of 
arrangement of an Insolvent debtor's affairs 
which the law recognizes is an assignment 
of the debtor's property to a trustee for 
realization and distribution of the proceeds 
rateably amongst all the debtor's creditors, 
or amongst those who assent toand take 
the benefit of the assignment. Such an 
assignment operates in effect to place the 
administration of the debtor's’ estate in the 
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hands of a trustee for the benefit of the 
creditors. The assignmentis the voluntary 
act of the arranging debtor, and the trusts 
to which the assignment is subject are those 
which the debtor himself creates. The deed 
becomes operative to release or suspend the 
operation of creditors’ claims by virtue of 
the assent of the creditors thereto ; and it 
only binds those creditor's who in writing 
or otherwise expressly or impliedly assent to 
it. Untilthe deed of assignment to a trus- 
tee has been executed by or come to the 
knowledge of the creditors, the trustee is an 
agent only for the debtor under a revocable 
authority to deal with the estate. When 
the instrument expresses the arrangement 
to be with the creditors generally, or all 
creditors who assent to if, any creditor who 
actually or by his conduct, assents to and 
elects to take the benefit of the arrangement 
within the proper time is entitled to share 
in the benefits of the arrangement although 
he has not signed the deed; and in some 
cases the Courts will allow a creditor to 
come in under the arrangement and share 
in its benefits notwithstanding that the 
proper time for accession has elapsed. 

Oa the other hand, a creditor entitled to 
the benefit of an arrangement must per- 
form fairly all the conditions of the arrange- 
meni which applv to the creditors. If he 
takes any step which is inconsistent with 
or opposed to those conditions, as, fcr 
instance, by bringing an action against the 
debtor to recover his debt, he will be Hable 
to be excluded from the benefit of the 
arrangement. This obligation is binding 
not only on creditors who execute a deed 
of arrangement or expressly assent to it, 
but also on those who by their conduct put 
themselves in the same situations as if .they 
had executed it. The principle is that if a 
creditcr puts himself in the situation of hav- 
ing the benefit of the deed, he must bear 
its obligations although he has not literally 
executed the deed, There is, however, one 
benefit to which a secured creditor is en- 
titled. Ifthe composition deed reserves 
to creditors their rights over securities 
held by them on the property of the debtor, 
as by amortgage charge, the terms of a 
general release Contained in the deed of 
agreement will not prevent those creditors 
from realizing or dealing with and 
obtaining the benefit of their securities in 
reduction of the debts due jo them. But 
this provision is limited to the extent of 
their securities, which must be clearly re- 
served by the deed. 

The questions which fall to be determin- 
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ed in the light of these principles are whe- 


ther the plaintiff has, either expressly or 
by hisconduct, put himself in a position 
by which he has become entitled to share 
in the tenefits of the deed of arrangement, 
or whether he has excluded himself from 
those benefits ; and if he is entitled to share 
in the benefits of the deed, what are the 
benelits which he should have received, 
and if he has failed to receive them in full, 
what is the extent of the loss, if any, 
which he has sustained through the failure 
of the trustees to carry out their obligations. 
The first of these questions to be decided 
is whether the plaintiff should be regarded 
as a party to the arrangement, On the one 
hand, the course of plaintiff's actions up to 
the institution of the present suit would 
lead one to believe thaths had accepted 
the deed. Ishould myself prefer to describe 
his action as one of acquiescence ; but he 
appears to have accepted the proposal that 
the property should be sold free of encums 
brance, which migt.t be regarded as conces- 
sion on his part so as to entitle him to 
any benefits which might arise from the 
arrangement. On the other hand, there is 
the plain fact that the plaintiff has insti- 
tuted the present suit on pleadings which 
are hardly tobe distinguished from those 
which should be submitted in an ordinary 
suit on the footing of a mortgage deed and 
he has asked for personal relief against the 
defendants; not in an alternative form but 
against all the defendants alike. This does 
not seem to be consistent with the sur- 
render of his security or with the most 
important feature of the deed of arrange- 
ment, which is that the debtors should be 
free of further personal claim. 

The original attitude of the plaintiff is 
best expressed in his own statement, which 
was made by him to the Court as a wii- 
ness on June 11, 1935. He then stated 
that he accepted anything in the deed of 
arrangement which was in his own favour 
but that he did not consider himself bound 
by anything which was in favour of any 
ons else. Wtena party adopts an attitude 
like this, it becomes difficult to grant him 
any form of equitable relief. Since then, 
however, the plaintiff has definitely taken 
up the attitude that he is seeking relief 
on the footing of the deed of arrangement. 
He has already come up in appeal on 
this very ground, and has had his 
appeal accepted. In those circumstances, 
it is no longer open to him to deny that he is 
a party to the arrangement. But one 
difficulty which again arises is that the pro- 
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perty has been sold through the Court, which 
could not have been done if the security had 
been released. There isno appeal against 
the order for sale, which it is now 
too late to accept. In these circum- 
stances my learned brother has suggested 
that the sale through the Court should be 
treated as if it had been conducted by 
the trustees, which seems the only solution. 
Tnis is not a course which could be 


-adopted in any ordinary circumstances; 


but as matters now stand it seems tobe the 
only way of squaring the claim against the 
trustees with the existing sale, unless it 
could be held that the plaintiff was entitled 
to resile from the agreement and then sue 
the trustees for the damages arising from 
undue delay. But this is not the case stated 
by the plaintiff himself who claims still 
to be a party to the agreement; and it is to 
be observed that the plaintiff brought the 
present suit before it was known whether 
the earlier sale by the trustee was to be 
treated as valid or not. 

If the sale by the Court is treated as 
a sale on behaif of the trustees, and if 
it can be held that the plaintiff is still 
entitled to seek relief on the footing of 
the deed of arrangement, it is then to be 
deciced what relief he would be entitled to 
claim under the deed. The first difficulty is 
that the deed itself is silent on the very 
point which has now. arisen. I accept the 
plaintiffs proposition that the original 
Parties to the arrangement (who did not 
include the plaintiff) intended that the 
plaintiff should be paid his existing claims in 
full but it was also clearly contemplated 
that the sale of part of the mortgaged 
property would be sufficient to meet the 
whole of these charges and no provision 
was made for what was to happen ifthe 
proceeds proved to be insufficient. The 
references in latter parts of the deed to 
payments to creditors out of the rest of 
ihe estate obviously refer only to the unsecu- 
ed creditors, for they provide for payments 
pro rata, which is incongistent with the 
plaintif’s own contention that it was 
intended that he should be paid in full. 
When a deed is silent on a pecint like 
this, it is difficult to say how the deficiency 
should be supplemented. If it is clear that 
the immovable property was expected to 
raise the necessary sum to pay up the 
morigage, it is also clear that the unsecured 
creditors expected to be paid something out 
of the rest of the estate and it is by no 
means certain that they would have accepted 
the provision that the plaintiffs charges 
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would extinguish their claims against the 
movable property, should any unforeseen 
eventuality arise. This would, in effect, 
Mean extending the plaintifi’s security to 
the whole of the movable property, against 
which he would otherwise be entitled to 


proceed only on the same footing as the - 


unsecured creditors. 

If we assume that it was intended 
that the plaintiff should be paid in full 
and that he should be paid out of the 
proceeds of the movable property in 
preference to the unsecured creditors, he 
would still only be paid to the extent of 
the estate. The trustees cannot be taken as 
having assented to the proposition that 
they should pay the whole of the plaintiff's 
claim whether the estate was sufficient for 
this purpose or not. It would have to be 
determined, therefore, how much the trustees 
could have realized and the plaintiff could 
claim damages only to the extent to 
which the sum realized by him out of the 
mortgaged property (and also appar- 
ently out of the personal property ¿f the 
debtors) falls short cf this amount. The 
principal accusation of negligence laid 
against the trustees is that they were 
guilty of undue delay in bringing the 
mortgaged property to sale So far as 
the shops are concerned, I have no hesita» 
tion in agreeing with the lower Court that 
negligence has not been proved. The deed 
of arrangement was not registered until 
March 20, 1922; and in view of the objec- 
tions which were raised afterwards with 
regard to title, it was certainly advisable 
for the trustees to guard against any 
similar difficulties that were likely to 
arise before taking the salein hand. The 
sale of the shops was concluded a few 
months later. If the price had then been 
realized, the mortgagee would have received 
his money in full, so that he clearly suffered 
no loss from delay in bringing the property 
to sale. i 

An objection has been raised that the 
earnest money should have been collected 
at the time of auction but here again it is 
obvious that the mortgagee suffered no loss 
when the amount was collected a few days 
later. In the subsequent negotiations over 
the conclusion of the sale, the trustees 
appear to have acted with the same amount 
of prudence as would have been exercised 
by an ordinary man in the conduct of his 
own business. In view of the provision in 
the deed of trust, it was not unreasonable 
for them to agree that they would try 
and obtain the signatures of the debtors. 
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Although all these signatures were not 
obtained, it is in evidence that they pro- 
duced the debtors for the purpose, and the 
negotiations eventually broke down because 
the signatures of other members of the 
family were not obtained. In seeking to 
enforce this sale, itis said that the trus:ees 
were acting in accordance with the wishes 
of the créditors, and I see no reason to 
disbelieve this statement. 

The delay in the sale of the house is 
another matter. The excuse given for this 
delay is that prospective purchasers were 
scared away by the litigation over the 
shops, which may well be possible. Ii 
certainly seems probable that they would 
have fetched a better price if the mortgage 
debt could first be cleared, so that there 
would be some justification for postponing 
the sale of the houses for a time, though 
this might not be sufficient justification for 
Waiting until the litigation over the shops 
was concluded. It is also said that the 
debtors did not give reasonable help and 
were actually obstructing in the matter 
of selling the houses. These are matters 
which depend on oral evidence, the value of 
which is difficult to assess after a ccnsider- 
able time has elapsed. Had the mortgagee 
been serious in his claim that he intended 
to accept the arrangement, relying upon 
the trustees, and ifhe was of cpinion in 
those days that it was the duty of the 
trustees to bring the shops to sale at once, 
one would have expected him to seek the 
aid of the Courts at an earlier date for the 
purpcse of securing compliance with the 
terms of the trust. As itis, it seems to me 
doubtful whether there was any real negli- 
gence over the sale of the houses. 

There is, however, another aspect of the 
matter which would be sufficient to debar 
the plaintiff's claim in the present suit. He 
has not only to show that there must have 
been negligence, but also that he hag 
suffered some definite loss thereby. There ig 


‘only oral evidence with regard to the value 


of property at different times, and there js 
no sufficiently certain evidence to show that 
there had been any serious depreciation in 
the value of the house before he took 
matters into his own hand by bringing the 
present suit for realization of the property 
through the Court. The valuation given by 
the debtors themselves is obviously exag- 
gerated; for the effect of accepting their 
valuation would be to hold that the value 
of their property exceded the amount of 
their debts at the time of the arrangement 
whereas the references to rateable distribu» 
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tion indicate that they considered them- 
-selves to be insolvent, At the time when 
ihe mortgagee decided to realize his securi- 
ties through Court, there was still a possibili- 
ty that the original sale would go through, 
for the vendee’s appeal had not yet been 
accepted. If the appeal was rejected, as 
the trustees might reasonably hope would 
happen in view of the decision of the trial 
Court, it would also be reasonable for the 
trustees to expect that the price of the 
shops added to the price which the houses 
would then realize would be amply sufficient 
to pay off the whole mortgage debt. 

The alleged negligence of the trustees in 
disposing of the rest of the property is only 
relevant if itis considered that the deed of 
arrangement should be read as implying 
thatthe secured creditor was to share in 
the distribution of proceeds realized by the 
sale of the property in the unlikely event 
of a failure to clear off the mortgage debt 
by sale of the immovable property. There 
is no express provision in the deed for any 
“such failure; but if aright to participate in 

the distribution of other profits can be teld 
to be implied, similar considerations would 
“again apply. Even if it could be held that 
there was any negligence on the part of the 
. trustees, it is impossible to ascertain the 
‘exactloss tothe estate. The stock-in-trade 
of the firm was valued by the debtors at 
Rs. 15,000, but this seems to have been a 
mere book valuation. Fcr example, a yard 
or two of old viyalla is valued at at Rs. 2-4-0, 
It is obvious that such scraps of material 
cannot be expected to fetch their book 
value at a sale of old stock; and if they 
fetch a mere fraction of their original price, 
there is nothing surprising in this. No other 
estimate of the value of these goods has 
been given, £o tbat it is impossible to say 
what loss, if any, was caused tothe estate 
by the sale of these gcods at auction. There 
is again no reliable estimate of the true 
value of the crnaments which were sold, 
and there is no particular reason to sup-s 
pose thaf full value was not obtained. 

Much stress has been laid upon the 
failure of the trustees to collect outstand- 
ing debts which were supposed to be due 
to the firm. The reason given by the trus- 
tees is that the debts were either time- 
barred or that insufficient particulars were 
given or that they were small debts due 
from persons residing at distant places and 
‘that generally they were not worth the 
cost of collection. It is again obvious that 
when a firm is forced into a deed of 
arrangement, the nominal outstandings are 
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not likely to be worth very much. if they 
are worth anything at all. Proceedings of 
this kind are similar to proceedings in liqui- 
dation; and my own experience of liquida- 
tion work in this country has been that 
more is spent on cllecting dues of the kind 


. shown in the list supplied to the trustees 


than is brought in for the. benefit of the. 
estate. The pleas put forward by the trus- 
tees are for the most part borne out by the 
nature of the original entries. Steps were 
taken to obtain a decree in respect of the 
only large debt, and in the absence of fur- 
ther evidence, I think that the trustees are 
correct in saying that it was not worth 
their while to incur the expenses which . 
would have been necessary for the purpose 
of calling in these debts with very little 
prospect of realization. 


Another charge was withregard to the- 
rents which fell due in respect of the house 
property under the complicated arranges 
ment by which the debtors were supposed 
to be tenants holding over under the plain- 
tiff. The legal yosition is far from clear 
and the trustees did not apparently consi- . 
der that it was for them to collect mcst of 
the rents. Even ifthis should be. censi- 
dered to be negligence on their part, the 
plaintiff's claim would again fail, for there 
is no material on which any delinile esti- 
mate of the losses to the estate could be 
framed. In this respect, itis to be observed 
that the trustees appear to have considered . 
themselves as being to some extent mere ` 
agents of the debtors, rather than trustees 
in the strict sense of the term. This doubt 
as to their true position is to some extent 
justified by the terms of the deed of 
arrangement itself. When referring to the’ 


sale of the houses, the deed runs as follows: 

“Trustees shall be compentent to execute deeds of 
sale in respect of the said houses themselves, or 
get the same executed by us” `’ 


Had the deed of arrangement been a 
deed of trust in the strict Bense of the‘ 
term, if would no longer have been com- 
petent to the debtors to execute any fur- 
ther transfers in respect of this property. 
The position of the trustees was then left 
undetermined, and there is evidence to 
indicate that the debtors continued in pos- 
session of the house property in much the 
same way as before. As already remarked, 
however; nothing. could he decided with 
regard to the claim in respect of rents 
when it is not known what rents were due. 
Had the mortgagee regarded himself from 
the first as a beneficiary under an ordinary 
deed of trust and had he considered-that 
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the trustees were not carrying out their 
duties ‘properly, it seems to me that the 
proper course for him would have been 
either to seek the aid of the Couris at an 
early stage for the purpose of securing 
prompt disposal of the property or else to 


~- gue the trustees for an account with regard 


to. the estate as a whole, in which case 
each item of the account could have been 
considered on a properly framed objection. 
As matters stand now, when the mortgagee 
has himself repudiated the arrangement by 
suing the original debtors in addition to 
the trustees, and has come up with a vague 
claim of negligence unsupported by any 
-relisble evidence which would make it pos- 
sible to frame a precise estimate of the loss 
caused to the estate, if any loss has in fact 
been caused, I do not see how it is possible 
to grant him any relief on the basis of the 
deed of arrangement. I would, therefore, 
dismiss the appeal with costs. Although 
there has been no appeal by the debtors 
against the decree granting personal relief 
against them, Counsel has appeared and 
raised a claim on their behalf. His conten- 
tion is that, since the mortgagee is now 
claiming under the deed of arrangement, 
‘this is sufficient toabsolve his clients from 
personal responsibility and that, althcugh 
they have not appealed, itis still open to 
this Court to pass a decree in the correct 
form, even though it involves the grant of 
relief to parties who have not appealed. I 
think that there is a certain amount of 
force’ in this contention and I gather that 
it bas also found favour with my learned 
brother. As already observed, the plaintiff 
.has. now come up to this Court twice on 
the definite allegation that he is a party to 
the deed of arrangemant and all concerned 
have been put tothe trouble and expense 
of having tLis aspect of the case examined. 
The result of this examination undertaken 
at the instance of the plaintiffis that be 
must now be taken as a party to the 
arrangement byt that he has failed to prove 
‘that he is entitled to any damages from 
the trustees. 

The only logical conclusion from this 
finding is that the plaintiff is not entitled 
. toany personal relief against the debtors 
who were released from their personal ob- 
ligations by his acceptance of the deed of 
arrangement. The alteration of the decree 
against the appellant is again not a course 
to which I should be inclined in any ordi- 
nary circumstances; but the terms of O. XLI, 
r..23, Oivil Procedure Code, are very wide 
and the plaintiff has in ‘both appeals 
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insisted that he musi be granted relief on 
the footing of the deed. For these reasons, 
I would alter the decree of the trial Court 
as a result of the appeal by omitting any 
personal relief against the debtors, and 
passing a decree in the form suggested by 
my learned brother in his judgment and 
since the proceedings are partiy due to the 
somewhat haphazard arrangement made by 
the trustees (although it has not been 
possible to prove any definite loss arising 
therefrom) and as the other defendants are 
obtaining a reliefin respect of which they 
have not appealed, I would leave the parties 
to bear their own costs throughout 

Bhide, J.—The facts of the case hava 
been-given in the judgment of my learned 
brother Beckett, J. and need not be re 
peated. The main points which require 
decision in this appeal appear to be as 
follows : 

(1) Did «he plaintiff assent to the scheme 
of “arrangement” made by the morte 
gagors for. the payment of their debts by 
the deed of trust dated January 27, 1922 ? 
(2) Ifso, can he now sue on the footing 
of the original mortgage ? and (3) if not, 
what relief is he entitled to under the deed 
of trust ? 

As regards the first point, the plaintiff 
did not actually sign the deed of trust, as 
many of the creditors did, but he has 
definitely taken up the position that he 
accepted the arrangement and I see no 
reason to doubt it. The plaintiff was the 
principal creditor and it is very unlikely that 
the mortgagors would have made any 
scheme for payment of their debts if the 
plaintiff had not or was not expected to 
assent to it. It must be remembered that 
the assignment of properties to the trustees 
amounted to an act of insolvency (vides. 6, 
Provincial Insolvency Act), and if the plain- 
tiff had not cared to accept it, he could 
have at once applied for the mortgagors 
being declared insolvents or instituted a 
suit on the basis of his mortgage and 
recovered hisdues. As matters stood at the 
time, he had nothing to lose by the arrange- 
ment, for the deed provided for the payment 
of his debts in full. Besides, being related 
to the mortgagors, he was probably inclined 
tohelp them in paying off their creditors. 
Two of the shops were even sold by the 
trustees without any objection being raiged 
by him. But when the sale .of those shops 
gave rise to protracted litigation and owing 
to the delay in the sale of the houses, etc., 
he apprehended loss, he seems to have 
instituted the present suit.on October 6, 


* 


do 60. 
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1926,'on the basis of the mortgage as well 


as the tiust deed. 

‘2; The trial Court at first dismissed 
summarily the claim on the footing of the 
trust deed on the ground of misjoinder of 
causes of action, but this was held to be 


not justijable and the case was remanded. 


for re decisicn on merits, for reasons given 
in the remand order dated June 1, 1934. 
The remand order did not purport to decide 
the merits of the claim either on the footing 
of the mortgage or the trust deed and 
hence the whole case was ordered to be 
decided on merits. It may be noted here 
that the case was originally decided on the 
footing of the mortgage, but the plaintiff 
was not satisfied with this and he came up 
in appeal because he wanted to rely on the 
trust deed. 
The first question which has now to be 
determined. is whether the plaintiff having 
once accepted the trust deed, can again fal! 
back on any remedy on the footing of the 
original mortgage. In my opinion he cannot 
The trust deed provided for the 
re payment of the debts of the creditors 
generally in a certain manner and for the 
mortgagors being absolved from their per- 
sonal liability. Consequently, the plaintiff 


‘having by his assent or acquiescence led 


the other parties concerned, to act upon 
the deed, he was, in my opinion, estopped 


.from resorting to bis remedies under the 


mortgage deed. The mere fact that the 
Plaintiff sued on the footing of his mortgage 
as well as the trust deed seems to be 
immaterial as he can only get such relief 
as he may be legally entitled to. By accept- 
ing the trust deed, he seems to me to be 
legaily debarred frcm seeking any relief on 
the basis ef the crginal mortgage. The 
mortgagofs strenuously opposed the plain- 
tiffs suit so far as their personal liability 
was concerned. The trial Court has, how- 
ever, again granted a decree on the footing 
of the mortgage, with liberty to the plain- 
tiff to apply for a personal decree for the 
balance. This appears to be erroneous, as 
the plaintiff's rights on the basis of the 
morigage had, in my opinion, merged in 
these under the trust deed. 

(3) The next point for consideration is the 
positicn of the plaintiff as regards the trust 
deed. It is true ihat the plaintiff did not 
sue for “specific performence” of the trust 


but sued the, morigagors as well as the. 


trustees jointly for realization cof his debt. 
In Field v. Donoughmore (1) it was held 


‘that, if a creditor takes any step incon- 


_ (1) (1841) 1 Dr, & War, 227; 58 R R 253, 
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sistent with the deed of atrangement, he 
would be debarred from seeking any benefit 
under the deed. But in that case the credi- 
tor had brought an independent action 
against the debtor alone.: In the present 
case, the plaintiff has sued the mortgagors 
as well as the trustees and it is for the 
Oourt to give him such relief against either 
or both of them as he may be legally 
entitled to. In these circumstances I do 
not think it would be equitable to hold that 
the plaintiff cannot get the benefit of the 
trust deed, merely becsuse he has filed a 
suit of this description against the mort- 
gagors as well as the trustees instead of 
suing for ‘specific performance’ of the trust. 
As I shall show presently, the plaintiff 
seems to be entitled to claim full satisfac- 
tion of his claim on the footing of the 
mortgage even under the trust deed and it 
cannot, therefore, be said that anyone has 
been prejudiced by his instituting asuitin 
the present form. 


Coming now to the provisions of the 
trust deed, we find that it provided - that 
the present plaintiff's claims on the . basis 
of the mortgage should be first satisfied by 
the sale of the mortgaged properties with 
the exception of one house which was to 
be given to one Bulle Shah. This was 
apparently because the value of the pro- 
perties to be sold was considered to be 
more ihan sufficient to satisfy the mort- 
gagee'’s claim. The deed did not provide 
for the contingency arising in the event of 
the proceeds of the sale of these properties 
proving insufficient for the satisfacticn of 
his claim. But this was apparently because 
such a conlingency was never expected. 
It may be noted in this connection that 
only two shops were sold at first for a sum 
Rs. 63,200 and this sum alone was admit- 
tedly sufficient to meet the mortgagee s 
claim as it stood at the time. There 1s 
deed. to suggest that 
it was ever intended that the mortgagee 
should not be paid in ful, If any such 
situation was apprehended, the mortgagee 
would certainly have never agrecd to the 
arrangement, as he did, or failed tosue for 
a period cf about 4 years. Unfortunately 
the sale -of the shops eventually fell through 
and this was responsible for the present 
litigation. In view of allthe circumstances 
it seems to me that the reasonable inter- 
pretation to be placed on the trust deed is 
that the claim of the plaintiff. was to be 
gatisfied in full at first from the mort- 
gagors’ properties—immovable or movable 
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—and then the other creditors were to be 
paid pro rata. 

he properties mortgaged in favour of 
the plaintiff have now been already sold 
and part of the plaintiff's claim has been 
thereby satisfied. ‘The properties were 
apparently sold in execution of the-decree, 
but this sale has been accepted by all the 
Parties concerned, and the only dispute now 
18 aS regards the responsibility for thè 
payment ofthe balance. The plaintiff also 
admitted that he has realized about 
Rs. 19,000 or Rs. 20,000 on` the footing of a 
decree which the trustees had obtained 
against one Lachmi Narain of Madhoban 
on the basis of a pro-note. Besides the 
above, the trustees seem to have realized 
the following amounts, viz.: 





Rs. A PB, 

Sale of Pashmina goods 4,992 0 0 
Sale of ornaments ` . 1,350 6 0 
From Hari Kishen Das 8115 3 
Total Rs. 6427 5 3 








Out of this amount they paid Rs. 2,100 
to a firm Bhai Qurmukh Singh-Thakar 
Singh who had not accepted the trust deed 
and had therefore to be paidin full (vide 
concluding portion of the trust deed dated 
January 2/, 1922) while the rest of the 
amount realized was apparently swallowed 
up in litigation and other expenses incurred 
by trustees, which came to over Rs. 7,000 
(see Ex. K O/l the uccount printed at 
pp. 119 to 136 of the printed record). 
The trustees, who were themselves credi- 
tors, say that they have suffered heavy 
loss and have not only not been able to 
realizə over Rs. 10,000 which were due to 
them but had to spend about Rs. 6,000 
out of their own pocket (see statement 
1938) a Ohand dated December 10, 


The plaintiff on the other hand con- 
tended that ‘the trustees have been grossly 
negligent and they are therefore personally 
liable to pay the balance which is still due 
tokim. There can be no doubt that if the 
plaintiff could prove his allegations that the 
trustees were negligent and that their negli- 
gence had resulted in loss to him, he would 
be entitled to a personal decree against 
them; but the evidence on, the record does 
not seem to be either sufficiently clear or 
adequate for the purpose. It is true that 
the trustees have not been business-like 
in keeping a regular account of all their 
transactions at the proper time, but the 
Plaintiff has not been able to prove that 
they have falsified or suppressed accounts. 
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It is noteworthy that the trustees have 
been accused only of negligence and not of 
dishonesty. My learned brother Beckett, J. 
has discussed in his judgment the question 
of the trustees’ alleged negligence in con- 
nection with the various items which the 
trustees had to dispose of and I agree 
with him thatit has not been established 
that they were negligent and that the 
plaintiff suffered any loss asa result of the 
negligence. The trial Court had also absolved 
them from blame except in regard to their 
dealings in connection with the outstand- 
ings of the debtor firm and realization of 
rents. As regards the outstandings, the 
lists Exs. D-1 and D-2 show that these 
were mostly petty debts. The most impor- 
tant item was that of Rs. 3,736-13 6. 
Defendant Kishen Chand deposed that this 
had become barred by time and it has not 
been shown that this was not so The 
trustees have deposed that most of the 
other items had also become time-barred 
or that it was not worthwhile to attempt 
to realize them as more would have been 
spent than the amount due. There seems to 
be no good reason to disbelieve their state- 
ments ia this respect—especially in view of 
the fact that the debtor firm was on the 
verge of insolvency and it is not likely that 
they would have omitted to realize any 
debts which were worth realizing and 
realizable. As regards the rents, the posi- 
tion was not very clear. The mortgage in 
favour of the plaintiff was ‘with posses- 
sion’ and the property had been leased out 
by the plaintiff himself to the mortgagors. 
It was therefore necessary for him to get 
the mortgagors and their sub-tenants to 
attorn to the trustees and give the tenants 
notice to pay rent fothem. Butehe does not 
appear to have taken any such step. He, 
too, thus appears to have been negligent in 
the matter. 

The trustees were working without any 
remuneration. Unfortunately, the first sale 
of two shops—for which they had obtained 
a good price—iovolved them in costly liti- 
gation and eventually the transaction fell 
through and they had to suffer heavy loss. 
Some other creditors also filed suits and 
they had to fight these suits as well. 
Neither the debtors nor the plaintiff appear 
to have taken much trouble to help them. 
The accounts produced show that they 


have incurred legitimate expenditure which 


exceeded the amount realized by about 
Rs. 7,000 as already pointed above. 

On the findings arrived at above, the 
decree passed by the trial Court on the 
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‘basis of the mortgage does not appear to 
“me to be correct. But the properties were 
-sold long ago in the year 1928 in execution 
of the decree and this sale of the mortgaged 
properties is not being challenged by any 
of the parties concerned. The mortgaged 
_ properties had to be sold, whether in the 
hands of the mortgagors or ofthe trustees 
and as the executiun sale is not objected 
.to, it.may be treated as though it had been 
carried out by the trustees themselves. 
-The- proper course for the plaintiff was 
perhaps to institute a suit for specific per- 
formance of the trust as against the trus- 
| tees, but although he did not sue in the 
proper form, there is no doubt (on the 
finding arrived at above) that the whole of 
the mortgaged property was liable to be 
sold in his favour. As matters stand at 
‘present, it seems equitable to accept the 
sale of these properties in execution as 
though it had been effected by the trus- 
‘fees, aS no objection has been now raised 
_ to the sale. 

The only dispute now is as regards the 
-personal liability of the trustees for the 
balance. As to this, as pointed out above, 
-the , plaintiff has already realized about 
‘Rs, 19,000 or Rs. 20,000 according to his 
own f£batement from the decree against 
Lacbmi Narain, which the trustees had 
obtained. It is very significant that none 
of the creditors objected to this and this 
fact also supports the interpretation placed 
above upon the deed of trust that the plain- 
tiff, as a mortgagee, was to be paid in full 
_from tke immovable as well as tke mov- 
able properties and then the other credi- 
tors were to be paid pro rata. As regards 
the balance, which the plaintiff still claims 
to be due, the plaintiff has failed to prove 
clearly that he had suffered any loss, 
which could be definitely attributed to the 
negligence of the trustees and hence his 
Claim against the trustees personally was, 
rightly dismissed. 

It has been pointed out abcve that tke 
decree passed against the mortgagois was 
. not legally justifiable as the plaintiff having 
accepted the {trust deed, the mortgagors 
_ were absolved from all liability. Although 
the mortgegors have not appealed, this 
Court hes power under O. XLI, r. 33, Civil 
Precedure Ccde, to pass any decree in 
appeal, which the trial Covrt ought to 
have passed cr made. In view of the above 
findings the preliminary as well as the 
final decreescn tke fccting cf the mcitgage 
Which the trial Ccurt tss paseed and frem 
which two different appeals have heen fled 
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(Regular First Appeals Nos. 383 of 1936 and 
384 of 1937) do not appear to be legally 
justifiable. 

The plaintiff has already realized in the. 
course of the suits tre amounts realized by 
the sale of the immovable properties and 
also from the decree against Lachmi 
Narain which the trustees had obtained. 
He has failed to prcve that he is entitled 
to any other relief. I would, therefore, 
accept the appeal only to the extent of 
setting aside the decrees on the footing of 
the mortgage and formally substituting 
therefor a decree as against the trustees 
for the amount already reatized by the 
plaintiff by the sale of the immovable pro- 
perties and from the decree against Lachmi 
Narain. In view of the conduct of the 
parties and the peculiar circumstances - of 
the case, I would leave the parties to‘ bear 
their costs throughout. 

S. Decree modified. 
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OUDH CHIEF COURT 
Second Qivil Appeal No. 310 of 1936 
December 16, 1938 : 
YORKE, J. 
SITA RAM AND OTAERS—ÅPPELLANTS 
VETSUS 
CHHEDA AND ANOTHER ~PLAINTIFFS AND 
OTNERS—DEFEANDANTS—— RESP. NDENTS. 
Oudh Rent Act (XXII of 18665, 8. 30-A— Applica- 
tion under, by landlord — Findings of Deputy Com- 
missioner do not operate as res judicata—A pplication 
dismissed—Suit by Landlord in Civil Court for declara- 
tion that order of Deputy Commissioner had no 
adverse effect upon his rights — Maintainabitty 


Where, upon an application by a landlord under 
s. 30-A, Oudh Rent Act, in respect of certain plots, the 
Deputy Commissioner arives at certain findings, 
those findings cannot operate as reg judicata and upon 
the application being dismissed, 8 suit ina Civil 
Court by the landlord for a declaration that the said 
plots were in his exclusive possession and that the . 
order of the Deputy Commissioner had no adverse 
effect upon his rights, is majntainable. ete yet 

8.C.A. against the order of the District 
Judge, Hardoi, dated May 26, 1936. 

Mr. K. N. Tandon, for the Appellant. 

Mr. P. N. Chaudhary, for Resondents 
Nos. land 2, 

Judgment.-—This is a second appeal by 
Sita Ram and others, defendants, in a suit 


‘for declaration. 


This suit has arisen out of prcccedings 
under s. 20A of the Oudh: Rent Act. ‘That 
section relates tothe acquisition of land by 
amis for certain purpcses and provides 
that : : 

“A Deputy Commissioner shall, unless there are 
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reasonable grounds tothe contrary, on the application 
of’a proprietor or under-proprietor who is the land- 
lord of a. holding, authorize the acquisition of the 
holding or part thereof for certain purposes.” 

The present plaintiffs, Ohheda and Bhola, 
made two applications under this section 
with reference to plots No. 223-0, 317-B, 
and 612-A, all situated in Pattt Bhawani 
of. Khata Khewat No. 2 of village 
Bhithayeen in which the applicants were 
co-sharers. The applicants themselves in 
their application had admitted that there 
were other co-sharers in the patti, but 
alleged private partition according to which 
the plots in dispute were said to belong 
to` their share. In order presumably to 
decide whether the applicants could be 
held. to be the landlords of the holdings 
in. quesiion, the learned Deputy Commis» 
sioner framed an issue: 

“Whether there is a private partition between 
` the applicants and the other co-charer and whether 
the plot in dispute belongs to the share of the 
applicants ?” 

I am not conceroed with the question 
whether any such issue was really neces- 
sary, which question depends on whether 
it has been held that to be entitled as the 
landlord of a holding the applicant must be 
in exclusive possession as landlord. At any 
rate this was the issue and on thisissue the 
learned Deputy Commissioner arrived at the 
finding that private partition was not 
proved and, therefore, the plots in dispute 
could not be said to belong to the share of 
the applicants, and he accordingly dismiss- 
ed the application. 

The applicants then instituted the present 
suit. in the Oivil Court for a declaration 
that the said three plots situated in Patz 
Bhawani, Mahal Nanga, village Bhithayeen, 
were: in the exclusive possession (maqbuza 
khas) of the plaintiffs, and that the order 
in question of the Deputy Commissioner 
had. no adverse effect upon the rights of 
the plaintiffs. 


It will be ‘convenient here to dispose cf 
the first ground argued in the present 
appeal, namely that the Oivil Court had 
no jurisdiction to decide the present suit. 
This question was raised in the trial Court 
which decided it in favour of the piaintiffs 
and’ against the defendants. It was again 
raised in the lower Appellate Court but 
was not apparently argued, as no mention 
is made of the point in the judgment. It 
has been argued again with some force in 
this Court on the basis that this isa suit 
to’ set aside the order of the learned Deputy 
Commissioner, and that a suit in the Civil 
Court, whose object is to set aside an order 
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which a Revanze Court alone had jurisdic- 
tion to make, is not maintainable. la my 
opiuioa there is no force whatever in this 
contention. For the purposes of making an 
order in what is practically an executive 
matter under s. 30A of the Oudh Rent, 
Act, the Deputy Oommissioner arrived, at 
certain findings but those findings cannot 
operate as res judicata, and the learned. 
Uounsel bas not been-able to pol out to 
me anything which would otherwise bar, 
the present suit to obtain a declaration 
that these plots were in the exclusive. 
possession of the plaintiffs under a private. 
partition, and that their rights as zamindars 
in exclusive possession of those lots are 
not adversely affected by the incidental 
finding of the learned Deputy Commissioner. 

The next question, which arises, goes to 
the merits of the case. The question for 
decision was whether the plots in suit 
appertained exclusively tothe share of the 
plaintiffs, that share having been separated 
from the only other share in the patti by a. 
private partition. The decision of this 
question involves an examination of the 
previous history of tae property asa whole, 
but I am of opinion that the ultimate 
decision of the matter is a decision on 
points of fact, and nothing else, and that 
it is not, therefore, a decision which can 
be assailed in second appeal. It appears 
from the record that the property of Patti 
Bhawani, which amounts to 25 biswas share 
out of 2C biswas in Mahal Nanga, was 
originally owned by one Halli, on whose 
death it was owned by his sons, Ram Din, . 
Bhawani, Dhanna, Nanda and Parmoon ia 
equal shares. It is said that Parmoon died 
issueless about 1880 or earlier, and his 
share was mutated in the name cf his 
widow. This lady, however, disappeared, 
within two years and has not been heard’ 
of since, but no steps were taken for 
muta'ion of the share recorded in her name. 
In fact, however, it was owned by the four 
remaining sons of Hulli in equal share. It 
was alleged that there was a private parti- 
tion between these four sons, and these 
particular plots now ia suit where allotted 
to the share of Nanda. On the death of 
Nanda his son, Gobrey sold his one-fourth 
share to the plaintifis Nos. 1 and 2, who 
are the successors-in-interest of Ram Din 
and Bhawani. These plaintiffs thus became 
the owners of three-fourth share in the 
whole Patti Bhawani. It wasanaccurately 
mentioned in the plaint that Dhanna sold; 
his share to the father of defendant No. 5,, 
Maharaj Singh, but it has been shown as, 
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a fact that what happened was that he 
mortgaged his one-fourth share in favour of 
Maharaj Singh, who got a foreclosure decree 
in October, 1896, and ultimately foreclosed 
and came into possession of the share. It 
has been clearly establisked by reference 


to the documents that the share mortgaged — 


and’ foreclosed amounted to one fourth of 
the whole Patti Bhawani. Defendant No. 5, 
Shiama Kumar Singh was in possession of 
that share In defence defendants Nos. 1 
to 4 who are recorded as co-sharers, of one- 
tuentjelhin the patti, and defendants Nos. 6 
to 8, who were the tenants in possession of 
the plote, pleaded that the plots in suit 
were owned by the plaintiffs jointly with 
defendants Nos. 1 to 4, and the tenant- 
defendants paid part of their rent to the 
plaintiffs and part to the defendants Nos. 1 
to 4. It was also alleged that the suit was not 
cognizable by a Civil Court and a plea of 
yes judicata was taken. That plea is, 
however, no longer pressed. The learned 
Munsif relying on oral and documentary 
evidence held that there had been a private 
partition between Ram Din, Bhawani, 
Dhanna and Nanda and the plots in suit 
bad been allotted to Nanda, from whom 
they had come to the plaintiffs, hence ihe 
Plaintiffs besides being the zamindars or 
owners were exclusively in possession of 
the plots in suit. 

The learned District Judge discussed at 
some length ‘the question whether there 
had been a partition as alleged and whe- 
ther the plots in suit were allotted to Nanda. 
He has not discussed separately the ques- 
tion of the allotting of these plots to 
Nanda, which presumably was not argued 
before him, but after considering the argu- 
ments on this question of partition, he held 
that the oral evidence about the alleged 
partition, that is the actual act of 
partition, was worthless and could not form 
the basis of a finding that there was a 
partition between the four brothers, and 


the said plots fell to the share of one of’ 


them. He, however, agreed with the finding 
of ‘the Munsif which was based. on the 
fact that Dhanna, the grandfather of de- 
fendants Nos. 1 to 4 owned not more 
than a one-fourth share in the patti and 
mortgaged the whole cf that one-fourth share 
which was foreclosed in .favour of the 
defendant No. 5, Shiama Kumar Singh, 
with the result that Dhanna had no remain- 
ing share in*the patti. It was proved by 
evidence on the record that the whole of 
the cullivatory share of Dhanna was in the 
tenancy of one Meharban, from whom alone 
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5 alone collected rent. De- 
fendant No. 5 had no connection with the 
other cultivatory plots situated in the patti 
and it must necessarily follow that such 
cultivatory plots, whether they were tenancy 
plots or in the personal cultivation of the 
zamindars, were in the exclusive possession 
of the plaintifs. lt seems to me that 
although tke lower Appellate Court has 
not stated the point in very clear terms, it 
has quite clearly menticned the finding of 
fact that there was a private partition, and 
that it was as the result of that private 
partition that Dhanna mortgaged the whole 
of his share, and Sbiama Kumar Singh 
came into exclusive possessicn of that share. 
It followed that the defendants Nos. 1 to 4 
had no subsisting interest whatever in the 
patti and the defendants Nos. 6 to 8 
could not be heard to say that they were 
the tenants of defendants Nos. 1 to 4, as 
well as of the plaintiffs. The sta'ement 
that they paid rent to defendants Nos. 1 
to 4 was evidently rejected. In my opinion 
this was certainly a finding of fact which 
cannot ‘be assailed in second appeal. But 
I may deal with the chief argument put 
forward by the learned Oounsel. His argu- 
ment was based on a mis reading of the 
plea of defendant No. 5. Defendant No. 5 
stated that the whole of his cultivatory land 
was in the tenancy cf Meharban. The 
khatauni enteries, however, show the area 
of Meharbans tenancy land as 2 ‘bighas 
19 biswas out of 3 bighas 15 biswas, which is 
the area of the whole share. Hence the learn- - 
ed Counsel contended that 16 biswas land 
are not accounted for as having keen 
mortgaged by Dhanna, but the very papers 
to which he has referred, show that there 
are 15 biswas of grove land entered in the 
name of Shiama Kumar Singh, and it is 
clear that this area represents the balance 
of the area corresponding to the one-fourth 
share of the original mortgagor Dhanna. 
The only other point suggested by him is 
that Dhanna was not competent to mortgage 
the whole one-fourth share because the 
widow of Parmoon had disappeared, but the 
fact remains that he did do so, and that 
the defendants Nos. 1 to4 who are the 
only perscns who could make any claim in 
respect of this act of Dhanna, admitted that 
Dhanna had moiigaged the whole of his one- 
fourth share. The defendants: appellants as 
it seems to me can derive no inference 
in their favour from an argument based 
on the effectiveness or otherwise of the 
mortgage by Dhanna to dispose of the whole 
of the property covered by it. That ‘mort- 
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gage has in fact effectively disposed of 
-tbat property and the appellants are not 
concerned with that fact. 

On the merits also, therefore, it appears 
to me that the lower Appellate Court rightly 
dismissed the appeal of the defendants. 
There is no force in this Ths appeal, 
therefore, fails and is dismissed with costs. 

S. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 964 
of 1935 
September 13, 1938 
Dyav Le, J. 

Shaikh MOHAMMAD YAQUOOB 
ALLY—AppELLaNT 
versus 
CHHOTEY LAL MISTRI AND OTABRS 
— RESPONDENTS 

Second appeal — Finding resting on evidence is 
inference of fact—It is binding unless inference is 
shown to be impossible in law—Transfer of Property 
Act (IV of 1882), s. 5i—Sale of immovable property 
worth less than Rs 100, effected by unregistered deed 
—Delivery of possession some days later— Sale, if 
stands ——Gontemporaneous delivery, if necessary. 

Where a finding of the lower Appellate Court 
regarding inferential delivery of property restson 
evidence, it is inference of fact and such findings of 
fact are binding in second appeal unless it is shown 
that the inference is impossible in law. 

Where a sale of immovable property worth less than 
Rs. 100 is effected by an unregistered document on a 
certain day but the property is deliveredto the pur- 
chaser some days after the execution of the deed in 
pursuance of thesale-deed which would have taken 
no effect by itself, the sale stands. Delivery of pro- 
perty contemporaneous with execution of deed is not 
necessary. Makhan Lal Pal v. Banku Behari Ghose 
(1), distinguished, 

A. from adecision of the Subordinate 
Judge, Second Court, Monghyr, dated 
October 31, 1933, modifying a decision of 
the Munsif of Firat Court, Monghyr, dated 
April 17, 1935. 

Messrs. Nitat Chandra Ghosh and Baidys 
Nath Sinha, forthe Appellant. 

“Mr. K. N. Lal, for the Respondents. 

Judgment.—el stated the facts of this 
case when ib was argued before me on 
January 10 last, and a remand was 
obtained by tke appellant on two points. 
The first of these points was whether the 
evidence of the plaintifis’ witnesses as 
regards plaintiffs’ purckase from Mevi 
establishes or*points to delivery of the 
property by Mevi to Chhotey Lal. The 
lower Appellate Court has answered the 
point by saying that there is admittedly 
no -evidence on the record that Mervi 
delivered possession lo Obhotey Lal at the 
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time of or soon after the oral sale, but 
that the evidence adduced by the plaintiffs 
points to delivery of the property by 
Mevito Cbhhotey Lal. This is a finding 
of fact which is conclusive against the 
appellant, for under g.d4o0fthe Transfer 
of Property Act tangible immovable pro- 
perty of a value of less than Rs. 100 can 
be sold either by a registered instrument 
or by a delivery of the property. In the 
present case the appellant's story was that 
the judgment-debtor Mevi, from whom he 
purchased the disputed house in the 
execution sale, had purchased Ohhotey’s 
half of the house for Rs. 40, while the 
plaintiffs’ case was (and they include 
Chhotey and his sons) that Chhotey had 
purchased Mevis half of the house for 
Rs. 75 Neither of the sales was support- 
ed by any registered sale-deed. Both were 
said to be oral sales supported by unre- 
gistered documents, and the sale relied on 
by the plaintiffs was duted 1918, while 
that relied on by the appellant seems to 
have been nine or ten years later. The 
learned Advocate for the appellant has 
argued that the finding of the lower 
Appellate Court regarding the inferential 
delivery of property should not be accepted. 
‘Ihat finding restson evidence whico has 
been speciied and is an inference of 
fact from the evidence set out. The 
learned Advocate has not been able to 
show that the inference is impossible in 
law, and unless an appellant can do that, 
such findings of fact are binding in 
second appeal. The learned Advocate 
suggested thatasle effected by an unre- 
gistered document unaccompanied by a 
contemporaneous delivery of possessi3n was 
no sale at all. But for this proposition he 
was not able to cite any authority. The 
sale deed being unregistered will, of course, 
not operate to transfer the title; but I 
do noi see why, if such a sale deed is 
executed to-day in respect of an immov- 
able property worth not more than Rs. 100 
and the property is delivered to the pur- 
chaser some days after this in pursuance 
of the sale deed, which would have taken 
no effect by - itself, the sale should not 
stand. The finding of the lower Appellate 
CQourt comes to this that there is no direct 
evidence of delivery of possession af the 
time of the sale or soon alter it but, that 
there is evidence ab tue same time, which 
has bcen accepted by theldwer Appellate 
Court, that after the sale, whicn must 
mean the attempted sale by means of the 
unregistered sale deed, the plaintifs got 
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exclusive possession over the house and 
the vendor left the village and had no 
concern with or possession over the house, 
circumstances frem which delivery of 
pcssession at some undetermined time 
after the execution of the sale deed may 
legitimately be inferred. It is notas if 
the sale, on which the appellant relies, 
came so shortly after the plaintilfs’ sale 
as:to make it at all material that the 
exact time when Mevis’ purchaser got 
into pcssession under that transaction is 
undetermined. The learned Advocate 
referred to Makhan Lal Pal v, Bunku 
Behari Ghose.{1). But that was a case 
of: an admitted sale by means of an 
unregistered instrument unaccompanied 
by possession. It was held that the trans- 
fer or sale’ was inoperative, and so it 
conferred no title onthe vendee. But this 
is. ofno help to the appellant when it has 
been found as a fact that an unregister 
ed instrument was executed in favour of 
Ohhctey Lal and was followed though some 
time afterwards, by delivery of possession; 
appellants’ purchase in execution came 
years after. 

There was another point on which the 
appellant had obtained a remand, and 
that was whether the disputed house lay 
in that part of Maksuspore which is covered 
by Tauzi No. 429,or whether it lay in 
Tauzi Nc. 2704-0, Maksuspore Masanni 
Ohak Bag Harihar. The answer of the 
lower Appellate Court is in favour of the 
appellant. But the point raised by the 
appellant on January 10 was only sub- 
sidiary tothe question of plaintiffs’ pos- 
session of the property. That question 
does not arise apart, of course, from 
what is implied in the delivery of 
possession, for there was no point about 
limitation raised in the lower Appellate 
Court, and.such delivery of possession as 
has been found by the lower Appellate 
Court is sufficient to conclude the appeal 
against the appellant. 


. The appeal fails and is dismissed with 
costs. 
8. Appeal dismissed. 
(1) 190 623. 
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LAHORE HIGH COURT 
Letters Patent Appeal No, 49 of 1938 
June 16, 1938 
ADDISON, Aq. O. J. ano DIN MOHAMMAD; J. 
Firu SALIG RAM- BHAGAT RAM — 
DEFEN DANT—~ APPELLANT 
versus 
firm KISHEN SINGH-SANT RAM— 
PLAINTIFF —RESPONDENT 
Civil Procedure Code (Act V of 1908), Sch. II, 
Paras. 17, 19—Parties to agreement to refer dispute 
to arbitration, leaving a contingency unprovided for 
—Court, if can make provision for such contin- 
gency. À 
If parties to an agreement leave a contingency 
unprovided for, the Court will not be proceeding 
consistently with the agreement if it mikes a pro- 
vision for such contingency. The lacuna, if any, is 
to be filled by the parties themselves and not by 
the Court, Where, therefore, parties to an agree- 
ment agreeto refer their dispute to arbitrators 
nominated by each ofthem but the agreement makes 
no provision for the nomination of an arbitrator 
in case any arbitrator already nominated refuses to 
act, the Court has no power to make the necessary 
appointment so as to make the agreement operative 
and effectual. Mohan- Lal v. Damodar Das (1), Sri- 
vam v. Sorabji (2), Narayanappa v. Ramchan- 
drappa (3) and Rajani Kanta Karati v. 
Panchanan Karati (4), relied on; Fazal Ilahi v: 
Prag Narain (5), Balapattabhirama Ghetti v. Seetha- 
rama Uhetti (6) and Jowahir Singh Sundar Singh v. 
Fleming Shaw & Co., Ltd. (7), explained. 
L. P. A. from the judgment of Mr. 
Justice Bhide, in F. A. No. 217 of 1937; 
dated February 8, 1933. 
Messrs. R, C. Soni and. Acihru: Ram, for: 
the Appellant. 
Mr. Dev Raj Sawhney, for the Respon- 


dent. 


Din Mohammad, J:—This Letters Pat- 
ent Appeal has: arisen in the following cir-- 
cumstances: The Firm Salig Ram-Bhagat 
Ram of Patiala, had dealings in Forward 
Contracts with the Firm Kishen Singh-Sant. 
Ram. One of the conditions of their busi- 
ness was that in case any dispute arose 
between them, it would be referred to two 
members of either of the Produce Mer- 
chants’ Association or the Traders’ Associa- 
tion or both, one to be nominated by each 
party. In case any party failed to nominate 
an arbitrator within seven days of the date 
when requested to do so, the party making 
the request would be entitled to nominate 
both. In the case of the arbitrators’ dis- 
agreement, they would select an umpire 
and, the award of the arbitrators or the 
umpire, as the case may be, would be bind- 
ing on both parties. Differences between 
the two firms arose and according to the 
plaintiff firm, Kishen Singh-Sant Ram, 
they nominated Sundar Singh as their 
arbitrator and requested the defendant 
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Firm, Salig Ram-Bhagat Ram, to nominate 
an arbitrator of their own. This happened 
on yune 9, 1936. On July 17, the defen- 
dant firm informed the plaintiff frm that 
they had nominated cne Sohan Lal. A 
draft agreement was then drawn up by the 
plaintiff frm and was forwarded to the 
defendant firm for signature. The defen- 
dant firm, however, refused to sign this 
agreement and on October 2, the plaintiff 
firm nominated the same Sohan Lal on 
behalf of the defendant firm and referred 
the matter in dispute tothe arbitration of 
the two arbitrators so nominated. Sohan 
Lal refused to act and consequently the 
plaintiff frm made an application under 
para. 17 of Sch. II, Civil Procedure Code. 
Various defences were taken by the defen- 
dant firm, but at present we are mainly 
concerned with the ccntention of the de- 
fendant firm, that inasmuch as one of the 
arbitrators had refused to act, the Court 
had no pcwer to nominate an arbitratcr 
or to refer the matter to arbitration. TLe 
Subordinate Judge, holding on another 
issue that the application was not com- 
petent, dismissed the application remark- 
ing at the same time that if he had rot 
taken that action, he would have found 
that the Ccurt was competent to nominate 
an arbitrator in place of the one who had 
refused to act and refer the matter to the 
arbitration of the two arbitrators, one ap- 
pointed by the plaintiff firm and the other 
by the Court. The plaintiff firm appealed 
to this Court and the appeal came for 
hearing before Bhide, J. He set aside 
the judgment of the Ocurt below on 
the point on which it had been decided 
ugainst the plaintiff firm and holding at 
the same time that the application could be 
entertained inspite cf the objection of the 
defendant firm he remanded the case to the 
` Court below to dispose of it in accordance 
with law. Hence this Letters Patent Appeal. 

Counsel for the appellent has urged that 
although the yprovisicns relating to ‘arbi- 
tration in suits apply mutatis mutandis to 
‘order of reference on agreement to refer’ 
by virtue of para. 19 of Sch. II, yet in this 
case no reference could be made inasmuch 
as the agreement between the parties did 
not contemplate the appointment of an 
arbitrator in case an arbitrator nominated 
by. the party refused to act and the action 
of. the Court in this respect would accord- 
ingly be inconsistent with the agreement. 
In support of his contention he referred to 
Mohan Lal v. Damodar (1), Sriram v. 

(1) 71 P R 1918; 44 Ind, Cas, 866; A I R1919 Lah. 70. 
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Sorabji (2), Narayanappa v. Ramchan- 
drappa (4) and Rajani Kanta Karati v. 
Panchanan Karati (4). In Mohan Lal v. 
Damodar Das (1), it was held by a Divi- 
sion Bench composed of Seott-Smith and 
Le-Rossignol, JJ. that an agreement to 
efer a matter in dispute to several 
specified arbitrators becomes incapable of 
performance when one of those arbitrators 
dies, and if such death takes place before an 
application is made under.Para. 17, Sch. II, 
Civil Procedure Code, this is sufficient reason 
forrefusing to file the agreementin Court. 
lt was further observed that para. 19 only 
comes into operation when an order of 
referencs has been made under para. 17, In 
Sriram Vv. Sorabj1 (2), it was held that 
under para, 17 of Sch. JI an agreement 
to refer to arbitration may be filed in 
Court notwithstanding one of the arbitra- 
tors named therein has declined to act if 
the agreement makes provision fcr an- 
other arbitrator being appointed in place 
of one declining to act. In Naryanappa 
v, Ramchandrappa (3), a Division Bench, 
in a case where parties had privately 
agreed to refer their disputes to certain 
named arbitrators and to abide by their 
unanimous decision and one of the arbi- 
trators had died in Course of arbi- 
tration proceedings and prior to the matter 
being brought before the Court, held that 
the agreement became inoperative and 
came fo anend on the death of the arbi- 
trator inasmuch as it did not contain any 
provision as to what should be done in 
case any of the arbitrators died in the 
course of the arbitration proceedings. The 
agreement could not be filed in Court 
under para. 17, for the Court could not 
thereafter make an order of reference in 
accordance with the agreement within 
the meaning of cl (4) of para. 17 and con- 
sistently with it within the meaning of 
para 19 of that Schedule. In Rajani 
Kanta Karati v. Panchanan Karati (4), 
eit was held by Cunliffe and Henderson, JJ. 
that where in a dispute the parties agree 
that the dispute should be decided by 
certain named persons, the Court is not 
entitled to appoint another in the event 
of one of the arbitrators being unable or 
unwilling to act. Narayanappa v, Ram- 
chandrappa (3), was referred to in this 

(2) 155 P R 1919; 51 Ind. Cas. 636; A I R1919 Lah. 
231; 55 P W R 1919; 3 LL J 276. 

(3) 54 M 469; 129 Ind. Cas. 638; A IR 1931 Mad. 
26; 60 ML J 676; 32L W 905; (1930) M W N 10928- 
Ind. Rul. (1931) Mad. 302, i 


(4) A IR 1937 Oal. 388; 172 Ind. Oas. 43; I L R 
(1937) 2 Cal. 434; 41 O W N 981; 10 R 0 354, 
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case with approval. The learned Judge 
of this Court has sought to distinguish 
these cases on the ground that here no 
arbitrators were specified and as they were 
to be chosen from among the members 
of the two associations named in the 
agreement, the Court had full authority 
to rake a choice from among the per- 
sons so specified and that consequently if 
it did, the action of the Oourt would be 
consistent with the agreement so. as to 
attract the provisions of para. 5 of Sch. II. 
We are, however, unable to agree. A choice 
had been made under the agreement and 
specified persons had been nominated by 
the parties and it was only after that 
choice had been made and that nomination 
had taken place that one of the persons go 
nominated had refused to act. It cannot be 
said therefore that no specified person had 
been named in the agreement, in fact 
the draft agreement contains the names of 
these two persons and, in these circum- 
stances, we donot consider that it is pos- 
sible to distinguish the present case from 
the cases menticned above. 

On behalf of the respondents our atten- 
tion has been drawn io Fazal Ilahi v. Prag 
Narain (5), Balapattabhirama Chetti v, 
Seetharama Chetti (6), and Jowahir Singh 
Sundar Singh v. Fleming Shaw & Co,, Ltd. 
(7). In Fazal Ilahi v, Prag Narain (5), 
a Division Bench of the Allahabad High 
Ccurt observed that in the case of a pri- 
vate arbitrator refusing to act, the Court 
may, on the application of either party 
to the reference, make an order under 
para. 17 and take action under para. 5 by 
` appointing a new arbitrator, although 
there is no provision to that effect in the 
deed of agreement. Reference in this 
case was made to Balapattabhirama 
Chetti v. Seetharama Chetti (6), with 
approval. In that case the Words “so far 
as they are consistent with any agreement 
so filed” were given a wide interpretation 


and it was remarked that the reasonable ° 


construction is that the action of the Judge 
should not be inconsistent with the agree- 
ment if it contains any special provision on 
the subject. It is noteworthy, however, that 
a Division Bench of the same High Oourt in 
a later case repcrted in Jatlum Bibi v. Nabi 
Saheb17 Ind Cas. 389 (8), held that where cer- 

(5) 44 A 523:67 Ind, Cas. 739; AIR 1922 All. 133; 
20 AL J 327. 


(6) 17M 498. ° 
oy å I R1937 Lah. 851; 176 Ind. Oas. 352;11 R L 


(8) 17 Ind. Oas. 389; 24M LJ 15;(1912) M WN 
957; 12M L T 346, 
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tain matters in dispute had been referred to 
three named arbitators,two of whom had ex- 
pressed their unwillingness to act, the agree- 
ment did become inoperative and ineffectual, 
inasmuch as it did not contain any provision 
to appoint arbitrators in the place of those 
unwilling to act. Jowahir Singh Sundar 
Singh v. Fleming Shaw &Co,, Lid. (7), 80 
far aS we can see, proceeds on different 
grounds. These authorities therefore can be 
of no avail -in the present case. Even other- 
wise we are disposed to think that if par- 
ties to an agreement leave a contingency 
unprovided for, the Court will not be pro- 
ceeding consistently with the agreement if 
it makes a provision for such contingency. 
The lacuna, if any, is to be filled by the 
parties themselves and not by the Oourt 
and inasmuch asthe agreement now before 
us made no provision for the nomination of 
an arbitrator in case any arbitrator already 
nominated refused to act, the Court had no 
power to make the necessary appointment 
so as to make the agreement operative and 
effectual. We accordingly accept the appeal, 
set aside the order of the learned Judge of 
this Court as well as thatof the trial Judge 
and dismiss the application. In view of the 
peculiar circumetances of the case, however, 
we leave the parties to bear their own costs 
throughout. 
8. Appeal accepted. 
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PATNA HIGH COURT 
Civil Revision No. 48s of 1938 
November 16, 1938 
JAMES, J. 

DWARKA PROSAD —PETITI9NER 
16Tsus 
KRISHNA CHANDRA AND OTHERS 
—OPPOSITE PARTY 

Court Fees Act (VII of 1870), s. 7 (iv) (c)—Declara- 
tory suit praying for confirmation of possession of 
land as consequential relief—Such suit to be regarded 
as suit for possession — Value of suit is value of 
land—Suits Valuation Act (VII of 1887), 8. 8. 

A suit, for a declaration that the decree was obtain- 
ed by fraud and for the consequential relief that the 
sale in execution may be set aside and the plaintiffs’ 
possession confirmed, is to be regarded as a suit | 
for possession, that is to say, for purposes of classi- 
fication under s. 7 (iv) (e) of the Oourt Fees Act, no 
distinction isto be drawn between a suit for confirma- 
tion of possession and a suit for recovery of posses- 
sion. In sucha sujt the value of tl.e suit isthe value 
of the land. Ram Sekhar Prosad Singh v. Sheonandan 
Dubey (1), reliedon. Ramchariter Panday v. Basgit 
Rai (3), referred to. 

O. R. from the order of the Munisf of 
Arrah, dated August 3, 1938. 

Messrs. Sarjov Prasad and Tarkeshwar 
Nath, for the. Petitioner. 


1839 


Messrs. H. P. Sinha and K. P. Varma, for 
the Opposite Party. 

Judgment.—In this case we are con- 
cerned with the question of jurisdiction, 
and as affecting the question of jurisdiction 
with questions of classification under s. 7 
of the Court Fees Act ands. 8 of the Suits 
Valuation Act. Certain villages, formerly 
the property of the plaintiffs’ family, have 
been cold in execution of a decree, and 
Iam told that delivery of possession has 
been made though on this point the plaint 
is silent. The suit is instituted by members 
of the family otherthan the person who 
tcok the loan, praying for a declaration 
thatthe decree was obtained by fraud and 
for the consequential relief that the sale in 
execution may be set aside and the 
plaintiffs’ possession confirmed. The 
plaintiffs have valued their suit at the 
amount which was realised at the Court 
sale, which would place the suit within the 
jurisdiction of the Munsif. The Munsif 
has accepted this valuation; but the 
defendants object that on a proper 
valuation of the suit, the Munsif would not 
have jurisdiction. 

The suit is a suit praying for confirmation 
of possession of certain land. Jt was held 
in Ram Sekhar Prosad Singh v. Sheonandan 
Dubey (1) that such a suitis to be regarded 
as asuit for possession that is to say, for 
purposes of classification under s.7 (tv) (e) 
of the Court Fees Act no distinction is to 
be drawn between a suit for confirmation 
. of possession: aud a suit for recovery 
of - possession. In a suit in which the 
consequential relief is confirmation or 
recovery of possession of land, the value 
of the suit is tne value of the land, 
though a question may arise as to how the 
value cf the land isto be calculated ufter 
the recent amendment of sub-section V of 
8.7 of the Court Fees Act. The learned 
Munsif was gravely in errorin imagining 
that the rule followed in the Patna High 


Court is that in a suit falling under s.7° 


(iv) (c) of the Court Fees Act, the plaintiff 
may place his own value on the suit 
without any regard to the real value of the 
relief which he claims. The very case 
which Le cites as supporting this view 
Sitaram Singh v. Kesho Prasad Singh 
Bahadur (2) lays down the rule that the 
value of a suit under s. 7 (iv) (e) is the 
value of the relief claimed and that the 


GQ)4PLT 71; 68 Ind. Cas. 316; (1922) Pat. 337; 
2 Pat. 198; 1 Pat. L R 25; A IR 1923 Pat. 137. 

(2) A IR 1931 Pat. 195; 131 Ind. Cas, 808; Ind. Rul. 
(1931) Pat. 248; 12 PLT 530, 
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plaintiff is not entitled to place on that 
relief any value which may please him, He 
is mistaken in supposing that in that case 
the plaintiff was permitted to value his 
suit at Rs. 40, the original value which he 
placed on it. The value was placed by 
this Court at Rs. 300 and court-fee had to 
be paid on that amount. The attention of 
the Munsif should have been drawn also 
to the decision in Ramcharitar Pandey v. 
Basgit Rai (3) wherein the question was 
discussed by Mr. Justice Scroope and Mr. 
Justice Macpherson. The rule affecting 
suits instituted for the purpose of setting 
aside decrees is simple. Where the suit is 
instituted before execution, the value of the 
suit is the value of the decree. Where the 
suit is instituted after property has passed 
by execution proceedings, the value of the 
suit is the value of the property. In the 
present case the first two villages described 
in the plaint if they were valued under 
s.7 (v) would have a value of Rs. 6,346 
without any reference to the third village 
which is there mentioned. The suit is, 
therefore, not within the jurisdiction of the 
Munsif, and he should return the plaint for 
presentation to a Oourt having jurisdiction 
after the plaintifis have properly amended 
the valuation. 

This application is allowed with costs: 
Hearing fee two gold mohurs. | 

8, Application aliowed. 

(3) 11 Pat. 161; 133 Ind Cas. 687; 12 P L T 658; Ind. 
Rul. (1931) Pat. 399, A I R 1982 Pat. 9. 





CALCUTTA HIGH COURT 
ivil Appeals Nos. 1311 to 1319 of 1935 
February 22, 1938 f 
FinGLET, J. 

Srimati LILABATI DASI, Wipow or HARI 
MOHAN GHOSE AND OTIERS—I)EPFENDANTS 
—APPELLANTS 
versus 
CHITPORE GOLABARI Oo., LTD. AND 
OTHERS-— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 50— Rent not 
changed for 20 years before suit — Rent not paid to 
landlord directly owing to his unwillingness to accept 
it ~ Tenant, whether entitled to benefit of s. 50 — 
Acquiescence of rights—Plaintiff claiming as pur- 
chaser of transferable tenancy rights—Clatm,not then 
recognized by landlord but no steps taken to evict— 
Proceedings under s. 145, Criminal Procedure Code 
(Act V of 1898) by landlord — Order passed against 
landlord—No jurther steps taken to evict plaintif— 
Claim maturing by lapse of time—Ptaintiyfs held, must 
be regarded as successors-in-interest of vendors— 
Civil Procedure Code (Act V of 1908), O. XXII, r. 10 
— Devolution of interest of plainti{f—Trial of suit, if 
can be arrested — Successor-in- interest, not applying 
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for leave to continue suit — Original plaintiff, if can 
continue it—Successor whether bound by decision. 

Where for at least 20 years immediately before 
the institution of title suits the rate of rent had not 
been changed in respect of holdings, the tenant is 
entitled to the benefit of s. 50, Bengal Tenancy Act 
though he did not pay rent directly to the landlord 
owing to the unwillingness of the landlord tc accept 
it. Mohini Kanta v. Preo Nath (2), relied on. [p. 
590, col. 1.] 

The plaintiffs came into possession of the disputed 
holdings as purchasers from their predecessors in the 
assertion of a claim that they had purchased a trans- 
ferable tenancy right. Their claim was not re- 
‘cognized by the landlords at that time but the land- 
lords took no steps to evict the plaintiffs from these 
holdings beyond instituting proceedings against 
them under a, 145, Oriminal Procedure Code. Even 
after the order of the Magistrate had been obtained, 
the plaintiffs were allowed to remain in peaceful 
possession of these holdings until the date when a 
claim which was capable of maturing into a distinct 
right had matured by lapse of time : | 

Held, that the plaintifis must be regarded as having 
stepped into the shoes of their vendore who must be 
regarded as‘their predecessors-in-interest within the 
meaning of s. 50 12), Bengal Tenancy Act. Abhoy 
Sankar Mozumdar v. Rajani Mandal (1), relied on. 

The trial of a suit cannot be arrested merely 
by reason of the devolution of the interest 
of the plaintiff and the successor-in-interest may, 
ifhe chooses, obtain leave of the (Court under 
O. XXII, r. 10, Civil Procedure Code to con- 
tinue the suit, but if he does not do so, the original 
plaintiff may continue the suit and his successor will 
be bound hy theresult of the litigation. Rat Charan 
ie v. Biswa Nath Mandal (8), relied on. [p. 591, 
col, 2. 

_ ©. As. against the appellate decree of the 
Special Judge, 24:-Parganas, dated March 29, 


1935. 


Messrs. Amarendra Nath Basu and 
Amarendra Mohan Mitra, for the Appel- 
lants. 

Messrs. Peary Mohan Chatterjee and 
Benoy Krishna Kukherjee, for the Respon- 
dents, 

Judgment.—These appeals arise with 
reference tg a series of cases which were 
instituted by the plaintiffs for the purposes 
of correcting certain entries in the Record 
of Rights in which the plaintiffs had been 
described as settled ratyats in respect of 
their holdings. The plaintifs claim that 
they are raiyats of the holdings at a fixed 
rate of rent. Seven of these cases were 
instituted by the Chitpore Golabari Come 
pany, Ltd., who according to their case 
acquired their interest in the disputed tene- 
ancies by virtue of their purchase of these 
holdings in 1919. The plaintifs in the 
other two suits are tenants whcse inter- 
ests were transferred to the Chitpore 
Golabari Company after the institution of 
ihe suits in quéstion. The defendants were 
thelandlords of the holdings in respect of 
which these sults were instituted and their 
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contention is that the plaintiffs are ordi- 
nary settled ratyats and they maintain that 
it has not been established that they were 
tenants of ths holdings at 4 fixed rate of 
rent. Both the Courts below have found 
against the defendants who have appealed 
to this Court. 

The first point which has been urged by. 
the learned Advocate for the appellants 
arises with reference to Suit No. 10247 of: 
1932 (Appeal No. 1314 of 1935 of this 
Court). With regard to the lands covered. 
by this particular suit, it appears that the 
defendants in the suits out of which these 
appeals arise instituted an ejectment suit 
(No. 78 of 1930) against the plaintiffs and 
succeeded in obtaining a decree in that 
ejectment suit on August 38, 1931. This 
decree was ultimately confirmed on appeal 
to this Court on June 21, 1935. It was 
held then that the plaintiffs in the suit: 
now before this Court were liable to eject- 
ment as trespassers as they were trans- 
ferees of a non-transferable holding. It has 
been finally argued by the learned Advo- 
cate for the respondents that the principle 
of res judicata cannot apply in this parti- 
cular case because the same questions were 
not in issue before the High Court as were 
in issue in Suit No. 10247 of 1932. In this 
connection I have perused the judgment of. 
the High Court dated June 21, 1935, which 
I have admitted as an additional evidence 
for the purpose of this appeal in order to 
enable me to pronounce judgment in this, 
case. I find from a reference to this 
judgment that the whole question of the 
status of the plaintiffs respondents who 
were defendants in Suit No. 78 of 1930 
was fully considered in the litigation which 
culminated in appeal from Original Decree 
No. 76 of 1932 and as regards the status of’ 
these persons the same questions appear 
to have been substantially in issue in Suit 
No. 10247 of 1932. I, therefore, hold that 
as regards the subject-matter of Suit 
NG. 10247 the question of the plaintiffs’ 
status must be governed by the decision of 
this Court in the appeal nfentioned above 
and as it was decided in that appaal 
that the plaintiffs were liable to ejectment, 
it follows that the lands covered by Suit 
No. 10217 of 1932 cannot be treated asa 
tenancy in respect of which the plaintiffs 
were ratyats at Afixed rateof rent. The 
Plaintiffs’ claim must, therefore, fail as far 
as this suit is concerned and the appellants 
are entitled to succeed in.this appeal. 

The main point for consideration in con- 
nection with the remaining appeals is whe- 
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ther or not the plaintifis-respondents are 
entitled to the benefit of the presumption 
as to the fixity of rent arising out of s. 50, 
Bengal Tenancy Act The Courts below’ 
held that the plaintiffs have succeeded in 
showing that their rate of rent has 
remained unchanged during the 20 years 
Immediately before the institution of the 
suits out of which these appeals arise and 
that they were, therefore, entitled to the 
benefits of the presumpticn mentioned above. 
It is, however, contended on behalf of the 
appellants tbat this presumption has been 
rebuited in Suits Nos. 10243, 10944, 10245 
and 10248 of 1932 by reason of the findings 
of the Courts below to the effect that the 
plaintifis had acquired occupancy right in 
the holdings covered by the suits by means 
of adverse possession. Admittedly as 
regards these holdings, the transfers on 
which the plaintiffs base their claim took 
Place in respect of the whole holdings in 
1919 before the Bengal Tenancy Act was 
amended in 1928. It is argued that the 
continuity of the plaintiffs’ tenancies was 
interrupted in 1920 by reason of the pro- 
ceedings which were instituted in that year 
in respect of these loldingsunders. 145, 
Oriminal Procedure Code. It is urged 
that the landlords who are the appellants 
to this Oourt did not recognize the sales to 
the plaintifis if the disputed holdings in 
1919 and that at any rate at that time they 
must be regarded as trespassers. It ig, 
however, admitted ihat the plantiffs were 
allowed to retain possession of their hold- 
ings in 1921 as a result of the decision of 
the Magistrate in the proceedings under 
8. 145, Criminal Procedure Code. The 
Magistrate’s judgment is dated March 24, 
1921. Since that date, the plaintiffs have 
‘remained in adverse possession of the hold- 
Ings in suit and it is argued that the 
interests which they have acquired in the 


holdings based on adverse pcssession aree 


‘entirely distinct from those of their pre- 
decessors; and“it is in fact contended that 
they have now acquired the status of 
occupancy roiyais in respect of an entirely 
new tenancy based not upon their purchases 
of 1919 but upon their adverse pcssession 
dating from February 1920. 

There can, however, be ho doubt in these 
cases that the” plaintiffs have succeeded in 
discharging their initial onus which lies on 
them for the purpose of enabling them to 
avail themselves of the benefit of the pre- 
sumpticn arising out of s. 50, Bengal Ten- 
‘ancy Act. They admittedly hold the dis- 
puted lands as tenants at the present time, 
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and they are shown as guch by right of 
purchase in the Record of Rights. It is also 
clear that the plaintiffs originally came 
into possession of these holdings by virtue 
of purchases from their predecessors in 
1919 and that although their right to retain 
possession was contested by the defendants 
in 1920, nevertheless they have been kept 
in possession by the Magistrate’s order in 
the case unders. 145, Criminal Procedure 
Code. Their possession remained undisputed 
from that date until the institution of the 
suits out of wbich these appeals arise. It is 
argued on behalf of the appellants that the 
plaintiffs cannot obtain the benefit of the 
presumption arising out of s. 50, Bengal Ten- 
ancy Act, because their purchases were never 
recognized by the landlords and they merely 
came into possession of their holdings as 
trespassers. In this connection some reli- 
ance has been placed upon the observations 
of Teunon, J.,in Abhoy Sankar Mazumdar 
v. Rajani Mandal (l). In that case 
the learned Judge made the following 
remarks: 

“No doubt the purchaser of a non-transferable 
holding cannot claim recognition by the landlord 
asa matter of right; but if he obtained recogni- 
tion from the landlord whether by payment or 
otherwise, then in the absence of special circum- 
stances, which do not here appear, he is admitted 
into the original tenancy with all its incidents 


and becomes the  successor-in-interest of his 
vendor.” 


On the basis of these observations and 
certain other decisions of this Court, it is 
ecntended thatin order to enable the plaint- 
iffs to tack on their pericd of possession’ to 
that of their predecessors in order to 
obtain the benefit of s. 50, Bengal Tenancy 
Act, recognition by the landlords was a 
sine qua non. The facts however of these 
cases are peculiar. It appears that in 
1919 the plaintiffs came into possession of 
the disputed holdings as purchasers from 
their predecessors in the assertion of a 
claim that they had purchased a transfer- 
able tenancy right. Itis true their claim 
was not recognized by the landlords at 


that time butit is significant that at any 


rate in so far as the holdings aie concerned 
with which we are dealing in Appeal 
Nos. 1311 to 18313 and 13815, the landlords 
took no steps to evict the plaintiffs from 
(hese holdings beyond instituting proceedings 
against them under s.145, Criminal Proce- 
dure Code. As already pointed out, even 
after the order of the learned Magistrate 
dated March 21,1921, had been obtained, 
the plaintiffs were all-wed to remain in 


(}) 22 C W N 904; 47 Ind. Gas, 359; AI R 1919 Cal, 
€11;29 OL J 371. 
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peaceful possession of these holdings until 
the date when the suits out of which these 
appeals arise were instituted. During 
the whole of this period they appear to 
have maintained the position that by 
virtue of their purchases in 1919 they had 
acquired a transferable tenancy interest 
in these holdings and this was clearly a 
claim which.was capable of maturing into 
a distinct right by lapse of time. The 
plaintiffs are, therefore, now in the same 
Position as they would have been if their 
tenancies had been recognized by the 
landlords in 1919 and this being the case, 
they are, in my opinion, governed by the 
principles enunciated by Teunon, J. in 
Abhoy Sankar Mazumdar v. Rajani 
Mandal (1) It follows, therefore, that 
they must be regarded as having stepped 
into the shoe; of their vendors who must 
be regarded as their predecessors-in-interest 
within. the meaning of s. 50 (2), Bengal 
Tenancy Act. 

It is clear that for at least 20 years im- 
mediately before the institution of these 
suits the rate of rent had not been changed 
in respect of these holdings. {t is true 
that the plaintifs during the period of 
their possession of these holdings did not 
actually pay rent to the landlords, But 
this was merely on account cf the latter's 
unwillingness to receive rent from them. 
In this connection, it was pointed out by 
Mookerjee, J. in Mohini Kanta v. Preo Nath 
(2) that : 

“The tenant is not required to establish actual 
payment of rent during the 20 years at an uniform 
rate ; he has to establish that heand his predecessors- 
in-interest have held at a rent or rate of rent which 
has not been changed during the 20 years im- 
mediately before the suit or proceeding. This 
involves a real distinction ; for, a person may hold as 


a tenant, even though he does not actually pay the reat 
agreed upon to his landlord.” 

The learned Judge then goes on to say: 

“Tt has not been, and in our opinion cannot be 
maintained, that the omission to pay rent on behalf 
of the tenant or refusal to receive rent on the 
part of the landlord causes a cessation of the 
tenancy.” ; 
In the circumstances stated above, I am 
of opinion that the plaintiffs have shown 
that there has been a complete continuity 
in the tenancy from the time of their 
predecessors and thatthey are entitled to 
the. benefits of the presumption arising out 
ofs. 50, Bengal Tenancy Act. The onus 
would lie very heavily.on the defendants to 
rebut this presumption. In my view it 
cannot ` certainly be said that they have 
succeeded in doing so by relying on the 

(2) 35 O L J309; 67 Ind, Cas. 381; A IR 1922 Oal. 
141; 49 O 661. 
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fact that the plaintiffs have perfected their 
title by remaining in adverse possession of 
the disputed holdings since 1920. The 
main factor which a tenant is required to 


-establish in order to get the benefits of s. 50, 


Bengal Tenancy Act, is the continuity of 
the tenancy at a fixed rate of rent for at 
least 20 years and in a case such as. the 
one which we are now discussing, in which 
the plaintifis entered upon the disputed 
land by purchase of the interests of their 
predecessors and remained in possession of 
the holdings as tenants for more than 12 
years without paying an increased rate of 
rent in respect of these holdings they have, 
in my opinion, established continuity of 
tenure which the law requires and are entitled 
to add the period of their possession to that 
of their predecessors for the purpose of 
obtaining the benefit of the presumption 
under s, 50, Bengal Tenancy Act. 

It would of course bs open to the landlords 
to rebut the presumption arising out of 
s. 50, Bengal Tenancy Act, by proving that 
the tenancies had in fact beeu created after 
the Permanent Settlement. In this case an 
attempt was made to dothis by showing that 
certain account-papers relating to Mauza 
Buj.li, within which thess tenancies are 
situated, viz., Exs. Ato & which date from 
the years 1783 to 1821, contain no mention 
of any of the holdings with which we are 
now concerned. As pointed out, however, 
by the lower Appellate Court, evidence of 
thie kind is of a negative ch.racter and it 
is not safeto draw from it any inference 
that these tenancies could not possibly have 
existed at the time of Permanent Settle- 
ment. There is no evidence to the effect 
that surveys which took place inthe years 
to which Egs. A to E relate, were so com- 
prehensive that all the subordinate interests 
of this mauga must have been mentioned 
therein. Farther it is clear that, at the 
time whenthe Record of Rights was prepar- 
ed, many more tenancies were found to 
exiat in Mauza Bajali than existed in the 
yeara covered by Exs. As to E. It may 
therefore be inferred that some of these 
tenancies may have been formed by split- - 
ting up the original holdings without 
increasing the rate of rent. It must also 
be remembered thatthe tenants tcemselves 
were not parties to these proceedings to 
which Exs. A to B relate, and their evi- 
dentiary value as agaiast the plaintiffs 
interest is only very slight. Ifa complete 
history of each particular tenancy were 
forthcoming, the position might have been 
otherwise, but as things stand now, I donot 
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think that the Jandlords have succeeded in 
te-butting the presumption arising out of 
s. 50, Bengal Tenancy Act by means of 
these papers. 

The next point urged by the learned 
Advocate for the appellants is that, in any 
case, the plaintiffs have not sueceeded in 
raising the presnmption under 6. 50, Bengal 
Tenancy Act, by producing a sufficient 
number of rent-receipts to show that they 
have paid rent for the requisite number of 
years at an unchanged rate of rent as 
required by the statute. He points out that 
since the transfer to the plaintiffs in 1919 
admittely no rent receipts are available 
because the landlords have refused to accept 
rent from the plaintiffs. As regards the 
period prior to 1919 it is argued that those 
rent receipts which have been produced 
do not actually cover a pericd of 20 
years except in four suits only. I donot 
consider, however, that there is any foree 
in this contention because all that is neces- 
sary for the plaintiffs to show initially as 
regards payment of rent under s. 50, 
Bengal Tenancy Act is that the rate of rent 
has not been changed during the 20 
years immediately before the institution of 
these suits. This they have certainly suc- 
ceeded in doing. The mere fact that the 
landlords did not accept rent from the 
tenants after the plaintiffs had entered in- 
to possession of the holdings in 1919 cannot 
be of any advantage to them and I consider 
that this case is covered by the principle 
enunciated by Mookerjee, J, in Mohini 
Kanta v. Preo Nath (2) to which reference 
has already been made. As I have already 
pointed out, the plaintiffs must be regarded 
as having stepped in the shoes of their 
transferors in the year 1919 and thege 
persons must be regarded as their predeces- 
sors-in interests. This being the case, this 
argument muet fail. 

The fourth point which bas been raised 
by the learned Advocate for the appellants 
relates to Suits Ncs. 10279 and 1026] and 
Appeals Nos. 1317and 1318. The plaintiffs 
in both these suits are Sarat Chandra 
Mandal and Sashi Bausan Mandal. Tne 
suits in question were filed on November 
2, 1932. It is contended that these suits 
are not maintainable on account of defect 
of parties for two reasons: First, it is 
urged that Alhatli Dassi transferred her 
Interest in these holdings to the Obitpore 
Golabari Company, Lid. in 1926, 
Alhadi was herself made a pro forma 
defendant, namely pro forma defendant 
No. 5, but the transferees of her interest, 
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namely, the Chitrore Golabari Company, - 
Lid, were not made parties. The 
second point urged as regards the alleged 
defect of parties is said to arise on account 
of the fact that Sarat Obandra Mandal 
transferred his interest to the Ohitpore 
Golabari Company, Ltd, in April 1933, 
and that this being the case, the transferee 
Company should have been made a party 
to these suits. Beth the Courts below keld 
that the omission to make the Chitpore 
Golabari Company, Ltd., parties to these suits 
was immaterial and the suits were not bad 
on this account. 

With regard to the first of these objec- 
tions, it must be remembered that the two 
suitsin question, namely Suits Nos. 10279 
and 10281, were suits instituted by Sarat 
and Sashi for the purpose of correcting 
certain entries in the Record of Rights. 
In suits of this nature, it would of course 
have been necessary that the tenants and 
landlordsactually mentioned in the Record 
of Rights should be made parties, but 
this has actually been done. To my mind 
it cannot be said that the decree 
obtained in a suit of this nature without 
making a party the transferee of the 
interest of any of the tenants would 
necessarily be infructuous. In this con- 
nection it has been pointed cut bv the 
learned Advocate for the respondents that 
having regard to the provisions of s. 106, 
Bengal Tenancy Act, any person interested 
in securing the correction of an entry in 
the Record uf Rights would be competent 
to institute the requisite suit. In these 
Circumstances, I am of opinion that there 
is no substance in the first objection and 
that having regard to the provisions of 
0.1, r. 9, Civil Procedure Code, such suits 
cannot be regarded as non-main‘ainable on 
account of the defect of parties. As 
regards the second objection, I am also of 
opinion that this objection cannot be sus- 
gained. Admittedly the tranefer by Sarat 
Mandal io the Chitpore Golabari Company, 
Ltd., took place in April 1933, that is after 
the institution of the suits and in these 
Circumstances the case appears to be 
governed by the principles laid down by 
Mookerjee, J., in Rait Charan Mandal v. 
Biswa Nath Mandal (3), in which it was 
held that the trial of a suit cannot be 
arrested merely by reason of the devolu- 
tion of the juterest of the plaintiff and 
that the successor-in-interest may, if he 
chooses, obtain leave of the Court under 
i 20 O J. J 107; 26 Ind, Oas. 410; A I R 1915 Cal 
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O. XXII, r. 10, Civil Procedure Oode, to 
continue the suit, but if he does not do 
80, the original plaintiff may continue the 
suit and his successor will be bound by 
the result of the litigation. Having regard 
to what has been stated above, the 
fourth ground urged on behalf of the 
appellanis must fail. 

The fifth argument on behalf of the 
appellants relates to Suit No. 10248 of 
1932 and Appeal No. 1315 of 1935. It is 
contend.d that in the Record of Rights 
two holdings, namely a jama of Rs. 6 3-0 
and another jama of Ra. 1-2-9 have been 
amalgamated and recorded as one holding 
‘at a rental of Rs. 7-5-9. But it is urged 
‘that it has not been shown that rent has 
‘been paidin respect of the amalgamated 
holding for a period of 20 years as required 
by s, 50, Bengal Tenancy Act. With 
‘regard tothetwo component parts of the 
‘amalgamated holding, two rent receipts have 
been filed which relate to the year 1912. 
‘Since that date, there has been no 
increase of rent in respect of either of 
these twojamas and, this being the case, 
the plaintiffs are clearly entitled to the 
benefit of the presumption arising out of 
s.50, Bengal Tenancy Act by reason of 
the third clause of that section which 
states that the operation of this section, 
‘so far as it relates to land held by a 
raiyat, shall not be affected by the fact 
of: the land having been separated from 
other land which formed with it a separate 
holding, or amalgamated with other land into 
one holding. This point must, therefore, 
fail, The next argument argued on behalf 
of the appellants relates to Suits Nos. 10259 
- and 10302 of 1932 (Appeais Nos. 1316 and 
1319 of 1935). With regard to these parti- 
cular suits, the learned Advccate pointed 
outthat on July 29, 1933, certain co-sharer 
“defendants applied to be transferred to 
the category of ihe plaintifs and that 
‘their request was granted on August 3, 
1933. An additional written statement was 
then filed on August 10, 1933. It is argued 
in this connection that as a period of four 
months had elapsed since the final public- 
-ation of the Record vi Rights, the co-sharer 
pro forma defendants could not be trans- 
ferred to the category of the plaintiffs 
and that no decree could be passed in 
their favous. I do not consider, however, 
that there is any force in this objection. 
The Court clearly had jurisdiction to order 
: the transfer under O. I, r. 10, Civil Proce- 
dure Code, and having regard to the 
provisions of $, 22 (2), Limitation Act, no 
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question of Jimitation can arise. This 
argument on beha'f of the appellants must, 
therefore, fail. ; . 

The last argument put forward on behalf 
of the appellanis is with reference to suits 
No. 10244, 10245 and 10259 (Appeals 
Nos 1312, 1313 and 1316 of 1935). With 
regard tothe holdings covered by these suits, 
before the inglitution of the suits under 
s. 106, Bengal Tenancy Act, the defend- 
ants had instituted a title suit for the 
ejectment of the Chitpore Golabari Com- 
pany, Ltd., namely Title Suit No. 65 of 
1932. The defendants failed in that suit, 
and an appeal against the decision of the 
lower Appellate Court is now pending in 
this Court. As the Title Suit No. 65 of 1932 
had been instituted and was pending at 
the time of the institution of the suits under 
a. 106, Bengal Tenancy Act, out of which 
these appeals arise, the defendants ap- 
Plied to this Court to the effect that the 
suits under s. 106 of the Act might be 
stayed but their prayer was, rejected. With 
regard to this point, the Assistant Settle- 
ment Officer found that none of the issues 
raised in the title suit covered any of the 
matters mentioned in ss. IIIB (1), 
Bengal Tenancy Act, and the .view of the 
learned District Judge was to the same 
effect. I am of opinion thatthe decision of 
the Assistant Settlement Officer in this 
respect was correct. [n any case the 
Assistant Settlement Officer admittedly 
refused to stay the suits under s. 106, 
Bengal Tenancy Act, before he framed 
issues in those suits. If the defendants 
considered that his order. with reference 
to these suits was without jurisdiction, 
they could have been at liberty to move 
this Court by way of an application in 
revision under s. 115, Oivil Procedure 
Code. This, however, they failed to do and 
I am of opinion that this is a matter 
which should not be reopened at the 
present stage. The result is that the 
decision of the lower Appellate Oourt is 
affirmedin all the appeals except Appeal 
No. 1814 of 1935. The latter appeal is 
allowed and the decree of the lower 
Appellate Court, out of which this appeal 
arises, is set aside. The plaintiffs’ claim 
to be recorded as raiyats ata fixed rent 
in respect of the tenaney covered by Suit 
No. 10247 of 1935 is rejected. The appel- 
lants are entitled to their costs of all 
Gourts incurred in connection with this 
particular case. The remaining eight 
appeals are dismissed with costs. The 
hearing fee of this Court is assessed at 


1939. | 
one goldmohur in Appeal No. 1314 of 1935 


and a consolidated hearing fee is assessed: - | 
‘but they are also consistent with his status 


at eighteen gold mohursin the case of the 
remaining eight appeals. : 
S. Order accordingly. 
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f PATNA HIGH COURT 
Appeal from Appellate Decree No. 509 
of 1936 
November 18, 1938 
Harries, O. J. AND AGARWALA, J. 
HALADHAR MAHTO—Dzgrenpant— 
APPELLANT 
versus 
KESAR MAHTO AND CTHERS— PLAINTIFFS 
f — RESPONDENTS 
Second appeal—Question of fact—Question whe- 
ther entry in Record of Rights is correct, is one of 
fact—Mere fact that there are features in case from 
which different conclusion might have been drawn, 
does not justify interference with findings of fact. 
the question, whether an entry in the Record of 
Rights is correct, is purely one of fact and the mere 
circumstance that thereare features in thecase from 
which a ‘different conclusion might have been drawn 
as ‘to the status of the defendant does not entitle 
the High Court to interfere with the finding of fact 
arrived at by the Court below. 


A. from a decision of the Subordinate 
Judge of Purulia, dated May 18, 1936, 
reversing a decision of the Munsif of 
Purulia, dated July 13, 1935. 

Mr. R S. Chatterjee, for the Appellant. 

Messrs. S. C. Mazumdar and A. A. Khan 
Warsi, for the Respondents. 


Agarwala, J.—This second appeal is 
by the defendant against a decision of 
the Subordinate Judge of Purulia revers 
ing’ a decision of the Munsif, 

Lhe question that arises’ is with regard 
to: thestatus of the defendant who has been. 
recorded in the Record of Rights as a setiléd 
ravyat. The Court below has found that 
the defendant is a bhagidar and that he is 
liable to be ejected on notice by the 
plaintiff, and that the entry in the Record 
of Rights describjng the defendant as a 
settled ratyatis incorrect; that decision 
is Challenged in second appeal. The Court 
below has referred to various circumstances 
which led it to conclude that the entry in 
the record was incorrect. Some of those 
cifcumstancés are that the agreement be- 


tween the partie, contemplated that the: 


landlord might be required to furnish seeds, 
that the landlord was entitled rot only to 
half the produce but also to half the straw of 
the produce and that the defendant was not 
entitled to reap the crop without the land- 
lord's permission.’ Now, all these ‘circum: 
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stances are not inconsistent with the status 
of the defendant being that of a tenant ; 


being that of an employee whose remune: 
ration consisted of a partof the produce 
of the land. That isthe view which the 
Court below has taken and it cannot, be. 
denied that there was evidence on which 
the finding could have been arrived at. The 
only difficulty is with respectto two deci- 
sions of the Calcutta High Court. 

In those two cases, which were from 
Districts in Bengal, it has been held that a 
person cultivating land on terms similar to 
those in the present case was not a mere 
employee but a tenant. The first of these 
cases is Deb Nath Das Natragi v. Ram 
Sundar Barman (1) The other is the Sec- 
retary of State for India in Council v. Gopal 
Prasad Barik (2). In Jadab Chandra 
Santra v. Gopal Chandra Debnath (3) 
Mukerji, J. sitting singly held with regard 
toa case in which the facts were precisely 


similar to the present, that the expressions 


“settlement” ‘and “holding the land” are 
consistent with the deféndant being’ either 
atenantor an emyloyee remunerated by 
part of the produce. 

In Niranjan Chakravati 
Johan (4), a case which came before me 
sitting singly, I held that a person holding 
undera Melabagh agreement is not an 


occupancy raiyat and cannot acquire occu- 


Pancy rights. That wasa case from the 
District of Manbhum and I relied upon 
observations in the District Gazetteer. 

Toe question, however, whether an entry 
in the Kecord of Rights is: correct is purely 


one of fact, and we must accept the finding | 


of the Court below thatthe entry is incor- 
rect. The mere circumstance that there 
were features in the case from which a 
different conclusion might have been drawn 
as to the status ofthe defendant does not 
entitle us to interfere with the finding of 
¢act arrived at by the Court below. 

There isno other point in this second 
appeal which must, therefore, be dismissed 
with costs. 

Harries, C. J.—I agree. 

8. Appeal dismissed. 
ey O W N 1205; 31 Ind. Oas. 579; AIR 1916 


Cal. 621. e 
(2) 21 O W N 505; 39 Ind. Oas. 934; AIR 1917 

Cal, 382. 

aa 28 OW N 818; 82 Ind. Cas. 94; AIR 1924 Oal. 
i AI R1934 Pat, 53; 150 Ind. Oas. 987;7 R P 
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MADRAS HIGH COURT 
Civil Appeal No. 143 of 1932 
_ October 22, 1937 : 
PaNDRANG Row AND VENKATARAMANA 


Rao, JJ. 
GUNDLA VENKAMMA— APPELLANT 
versus 
Rao Sahib KOTLA SANYASAYYA— 


RESPONDENT 

Surety— Discharge of—Surety undertaking to pay 
amount of decree that might be passed against two 
defendants in suit— Passing of compromise decree 
against one defendant only—Suit against other dis- 
missed—Surety, whether discharged, 

In construing a guaranice, the principle to be 
remembered is that a guarantee will only extend to 
a liability precisely answering the description con- 
tained inthe guarantee, Therefore, before a credi- 
tor can enforce the liability given by a guarantor, 
he must satisfy that the conditions of the bond 
executed by him are fulfilled and that he is seeking 
the very liability which has been undertaken b 
the guarantor under the bond. Where, therefore, as 
a result of an act or omission of the creditor, 
there isa variation of the liability undertaken or a 
departure in the terms of the bond, the surety will 
be discharged from his obligation thereunder, and 
it is immaterial whether the variation is substan- 
tial or material, because the contract ceases to be 
one which he has undertaken to fulfil, fp. 595, col, 


A surety undertook to pay any amount tha 
may be decreed against two defendants in the suit 
and which might not be recovered from them. 
Theré was a compromise between the plaintiff and 
one of the defendants and a compromise decree was 
passed against one defendant only and the suit 
against the other was dismissed : 

Heid, that the dismissal of the suit against one 
defendant operated as arelease of the surety. Nur 
Din v. Allah Ditta (2), distinguished. 


C. A. against the decree of the Sub-d udge, 


Vizagapatam, in O. S.. No 186 of 
1928. 
Messrs. V:  Govindarajachart and 


N. Vasudeva Rao, for the Appellant. 


Mr. T. Satyanarayana, for the Respon- 
dent. 


Venkataramana Rao, J.—This is an 
appeal from the decree of the Agency Sub- 
ordinate Judge of Vizagapatam dismissing 
the suit of the plaintiff for recovery of a 
sum of money on the basis of a security 
bond dated January 18, 1909, in favcur of 
the husband cf the plaintiff in O. S.No. 1 
of 1907 on the file of the Court of the 
Government Agent, Godavari, Coconada. 
The said bond was executed under the 
follewing circumstances. 

a One Joga Venkataswami had dealings 
with the plaintiff's husband and he died in 
1905 without having the account in respect 
of tte said dealings settled. On the date 
of his death two persons claimed his pro- 
perty; cne is his adopted son Joga Ramulu 
andthe otLer Joga Sitaramulu, who is 
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alleged to be his natural son.. But the 
matters in dispute between these parties 
appear to have been settled by an arrange- 
ment in and by which ‘each took half 
the property left by Joga Venkataswami. 
The plaintif’s husband filed a suit 
(O. S. No.1 of 1907) against both Joga 
Ramulu and Joga Sitaramulu and one 
Joga Achamma, the widow of Joga Ven. 
kataswami, for an eccount in respect of the 
dealings had with the said Joga Ven- 
kataswami and for recovery of a sum 
of Rs. 11,000 odd which according to the 
plaintiff would be found dueon a taking 
of the said account. By an order dated 
July 13, 1907, Joga Achamma was 
exonerated from the suit as not beinga 
necessary party. jiImmediately after the 
institution ofthe suit, Joga Ramulu died 
and his widow Joga Kondamma was brought 
on record as his legal representative. After 
Kondamma was brought on record, the © 
plaintiffs husband filed an application 
foran injunction restraining the defen- 
dants on record from alienating certain 
property and the Court passed an order 
that if the defendants were to give proper 
security, injunction would not be granted 
and that the tempcrary injunction which 
was granted on the said application would 
pe dissolved. The present defendant 
offered himself as security for the claim 
in O.S. No.1 of 1907 .and the Court on the. 
strength of the security bend executed 
by him seemed to have discharged the 
injunction. The security bond was 
executed on January 18,1909, and the 
material terms of the bond run thus : 3 
“The plaintif having accepted my personal 
security, I hereby agree and bind myself to pay to 
the plaintiff or his legal representatives and assignees 
any amount that may be decreed in his 
favour inthe said suit against the defendants 


in case thesame is not recovered from the defen- 
dants.” ae 


Ti will be noticed that the defendants 
„referred to therein are Joga Kondamma 
and Joga Sitaramulu. Sometime after the 
said order the plaintiff in? the said suit, 
that is the plaintifi’s husband, entered into 
a compromise with only Joga Sitaramulu 
as a result of which Joga Sitaramulu 
suffered adecree to be passed against him 
for the amount claimed in the plaint, with- 
out reference todcga Kcndamma who was 
contesting the claim. A préliminary decree 
was passed in that suit directing an 
account to betaken sofar as defendants 
other than Joga Sitaramulu were concerned, 
i.e. defendant No. 4, Joga Kcndamma. - 
` The Commissioner, who was appointed in 
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» that suit, submitted his report showing 
that instead of the defendants owing any- 
thing to the plaintiff, the plaintiff would be 
indebted to the defendants in the sum of 
over Rs. 3,000. Objections were filed to 
the Commissioner's report and befora the 

« final decree was passed, the plaintiff's hus- 
band died. Nothing seems to have been 
done for three years after his death and 
on objection being taken by Kondamma, 
the suit was dismissed as against her so 
that no decree was passed against Kon- 
damma Jn respect of the suit claim, 

` This plaintiff, however, brought herself on 
record and executed the compromise 
decree against Joga Sitaramulu and his 
property. 

The suit bas been instituted on Decem- 
ber 5, 1927, alleging that all the property 

- which Joga S‘taramulu died possessed 
of, had been sold, that there was no 
other property wherefrom the amount 
could be recovered and, therefore, she was 
entitled to realize the balance still due 
on the strength of the security bond execut- 
ed bythe defendant. Various defences 
were raised, on3 of which was limitation 
and the other was that he was discharged 
from the liability under the said bond by 
reason of the dismissal of the suit 
against Kondamma. The learned Subordi- 
nate Judge accepted the pleas raised by 


the defendant and dismissed the suit. 
It is against this decree that this 
appeal has been preferred by the 
Plaintiff. 


Several questions of fact and law were 
raised in this appeal but we do not think 
16 necessary togo into all of them, as 
we think the appeal can be disposed of 
on the ground that the defendant was dis- 
charged from his obligation on tha bond 
by reason of the dismissal of the suit 
against Kondamma. In construing a 
guarantee, the principle to be remembered 
is that a guarantee will only extend to a 


liability Precisely answering the descrip- 
tion Contained in thé guarantee. There-- 
fore, before a creditor can enforce 


the liability given by a guarantor, he 
must satisfy that the conditions of the 
bond executed by him are fulfilled and 
that he is seeking the very liability which 
has been undertaken by the guarantor 
under the bond. On a construction of the 
. bond im the light of the surrounding 
` circumstances, it is fairly clear that the 
obligation was undertaken by the defen- 
dant on behalf of both the defendants in 
the said suit, namely Joga Kondamma 
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and Joga Sitaramulu; and two conditions 
have to be fulfilled by the creditor (plain- 
tiff} before she can enforce the liability 
under the bond, namely (1) there must be 
a decree against both the defendants in 
the said suit, and (2) there must be a 
failure to recover the money from both the 
said defendants or their property. Where, 
therefore, as a result of an act or omission 
of the creditor, thers is a variation of the 
liability undertaken or a departure in the 
terms of the bond, the surety will be 
discharged from his obligation thereunder, 
and it is immaterial whether the variation 
is substantial or material, because the 
contract ceases to be one which he has 
undertaken to fulfil. A compromise decree 
against one ofthe defendants cannot be 
held to be a decree against ‘the defendants” 
within the meaning of the surety bond and 
the plaintiff cannot be heard tosay that 
she has failed to recover the amount from 
the defendants. 


The matter might be looked at in 
another way so far as this case is con- 
eerned. As aforesaid, the undertaking was 
on the joint behalf of both the defendants 
and the dismissal of the suit against Kon- 
damma prevented the accrual of any 
obligation against Kondamma. Therefore, 
it operated as acomplete release of the 
said Kondamma. A release of one of the 


‘persons who is joiatly bound as principals 


will discharge the surety. Under s. 139, 
Contract Act : 

“if the creditor doesany act which is inconsistent 
withthe rights of the surety of omits to do any 
act which his duty tothe surety requires him to 
do, and the eventual remedy of the surety himself 
against the principal debtor is thereby impaired, 
the surety is discharged.” 

In this c1se befora the obligatiof& can 
accrue in favour of the creditor, there must 
be adscree debt against both tre defen- 
dants. By reason of the dismissal of the 
suit, the eventual remady of the suraty to 
proceed against one of the principal deb- 
torshas been impaired. There can be no 
doubt that the intention of the parties was 
that all the defendants should bə held 
bound by the decree because under the 
arrangement entered into between Joga 
Ramulu and Joga Sitaramulu each became 
entitled toahalf of the property left by’ 
Joga Venkataswami, andif a decree is 
obtained against one of them, it would be 
impossible for the creditor te proceed 
against the property ofthe other or for the 
surety to enforce the implied promise 
against that other in case the surety was 
compelled to make the payment which the 
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defendants were liable to pay under the 
decree. Mr. Govindarajachari relied on 
Subramania Iyer v. Gopala Iyer (1), 
wherein if was held that-the omission to 
sue the principal debtor would not 
discharge the surety. The ground of 
that discharge was ihat though the remedy 
was barred, the debt was not discharged; 
but in thiscase there is an extinction of 
debt by reasonof the dismissal of the 
suit. He also relied on a case, Nur Din v. 
Allah Ditta (2), which was also decided 
on the same principle, In that case it was 
held that the abatement ofa suit as against 
the principal debtor does not discharge 
the sureties from their liability; the 
reason given by Sir Shadi Lal at p. 8lo* is 
that “the remedy of the creditor against 
the principal debtor is gone, but the 
debt due to him is not extinguish- 
ed’. Butin the present case there is no 
debt at all as the suit was dismissed against 
Kondamma, . 

We are, therefore, of the opinion that the 
dismissal of the suit against Kondamma 
operated as areleaseofthe surety under 
the bond executed by him. We think that 
the view taken by the learned Subordinate 
Judge is, therefore, correct. In this view 
we think it unnecessary to go into the 
other questions raised in this appeal. In 
the result, the appeal fails and is dismissed 
with costs. , 

N-S, Appeal dismissed. 
(1) 33 M 308; 7 Ind. Oas. 898; 20 M L J 633. 


(2) 13 L &17; 138 Ind. Cas. 305;A IR 1932 Lah. 
419; 33 PL R 668; Ind. Rul. (1932) Lah. 459. 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 189 of 1936 
December 13, 1938 
HAMILTON, J. 
RAGHUBIR SINGH AND CTHERS— , 
PLAINTIFFS—APPELLANTS 
VETSUS 
Thakurain SUKHRAJ KUAR— 

Dg&FENDSNT— RESPONDENT 
Evidence Act (I of 1872), s. 90—Ancient docu- 
ment—Presumpiton as to genuineness—Signatures of 
attesting witness and scribe, tf must be proved— 
rial Court not exercising discreitton under s. 90, 
arbitrarily—Interference by Appellate Court— 
General Clauses Act (X of 1897), s. 2 (52)—" Mark" 
meaning of— Writing of word sahi whether mark, 
—Documents executed in Oudh before British Rule 
Document bearing expression sahi instead of 

signature— Presumption as to validity. 

In order to raise a presumption of genuineness 
‘under s. $0, Evidence Act, in respect of an ancient 
document, it is not necessary to prove the signatures 
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of the attesting witnesses or of the scribe, because, 
if everything is proved, there would be no need to 
presume anything. 

Where the trial Court has not in any way acted 
arbitrarily in exercising the discretion which it is 
entitled to exercise under s, 90 of the Evidence Act, . 
the Appellate Court should not interfere with the 
exercise of that discretion. Shamsunnissa Bibi v. 
Ali Asghar (i), Radha Kishen v. Basdeo Lal (2) and 
Special Manager, Court of Wards, Balrampur v. 
Tirbeni Prasad (3), referred to. 

Under s. 2 (52), General Olaases Act, “ sign ” 
includes “mark “ and the “mark” is, therefore, 
something done by a person who cannot write. The 
writing of a word such as sahi cannot be consider- 
ed to be a mark made bya person who is unable 
to write his name inthe absence of any proof that 
in fact that particular person is unable to write his 
own name. But the fact that the documents exe- 
cuted in Oudh before the British Rule not infre- 
quently bore an expression like sahi instead of the 
signature, entitles one to presume that documents so 
executed were valid documents, Spezial Manager, 
Court of Wards, Balrampur v. Tirbeni Prasad (8) 
and Shailendranath Mitra v. Girijabhushan Mukher-- 
jt (4), referred to. 


S. C. A. against the order of the Civil 
Judge, Sultanpur, dated April 9, 1936. 

Mr. Bhagwati Nath Srivastava, for the Ap- 
pellants. 

Mr. P. N. Chaudhri, 
dent. 


Judgment.—This is an appeal by the 
plaintiffs against a decision of the Civil 
Judge of Sultanpur who modified against 
the appellants a decision of the Munsif of 
Sultanpur. 

The suit of the plaintiffs was that they 
were in possession of the land in suit ona 
mortgage dated Badi Asarh 2, 1229, that is 
to say, 1822, and they asked for a declara- 
tion that they had become owners of the 
property as the usufructuary mortgage had 
now become irredeemable. 

The learned Munsif decreed the suit, but 
in appeal the plaintiffs were only declared 
morigagees of the land in sult by adverse 
possession starting from 1884. 

The learned QOivil Judge held, if I 
undeistand his decision correctly, that the 
plaintifis were tenants ypto 1884, that they 
then obtained mutation, that subsequently 
they treated the property as if mortgaged 
to thein and in 1934 the defendant admitted 
that the plaintiffs were mortgagees. I have 
not to consider here whether onthe facts 
found by the learned Civil Judge to exist 
ihe plaintiffs were entitled to the decree 
which Le has g.ven but only whether they 
are entitled to more than he gave them, 
namely, to be desiared as full owners for 
reasons stated above. 


There are four piece3 of evidence which 
have to be considered : 


for the Respon- 
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(1) The mortgage-deed. A copy of the 
morigage deed has been filed and it 
~ ghows that it was executed on Badi Asarh 2 
1229 Fasli that the scribe was Ishwari 
Prasad. that there were attesting witnesses; 
that Drigpal Singh is mentioned in the body 
as mortgagor, that the executant instead of 
signing his name wrote the word sahi 
and that there was a Paramsana of Rs. 22; 
Paramsana is the amount which the mort- 
gagee must yearly pay to the mortgagor 
from the profits of the property after deduct- 
‘ing that amount which he is entitled to 
keep in lieu cof interest on the considera- 
tion money of the morigagesdeed. As this 
document is more than 30 years old, the 
learned Munsif presumed it genuine under 
s. 90 of the Evidence Act, but the learned 
Civil Judge, for reasons which I shall 
consider later, held that it was not proved. 

(2) Exhibits 9, 5 and 6, papers ofthe first 
settlement in 1865, wkich show that the 
ancestor of the plaintiffs entered as a tenant 
of the plots in dispute at a rental of 
Rs. 51. 

(3) In 1884 the plaintiffs applied for 
mutation and in their application referred 
to a mortgage-deed. dated Sudi Asarh 2, 
1239, and stated the Paramsana to be 
Rs. 108-9 3, but the sum of Rs. 29 is entered 
and cutout. Sudifor Badi is obviously 
a mistake and the learned Civil Judge 
himself calls it aslight mistake and the 
fact that there was entered the sum of 
Rs. 29 which was then cut ouf and replaced 
by the sum of Rs. 106-9-3 also shows that 
‘the mortgage so relied upon was the morl- 
gage in suit. 

(4) In 1934 the defendant brought a suit 
for arrears of rent against the plaintiffs 
alleging the rent to be Rs. 106-9-3 that is 
_tosay, the same rent stated in the muta- 

tion application of tLe plaintiffs and that 
certain defendants in the suit, thatis to 
say, the plaintiffs here, were mortgagees 
and cther defendants were sub-mort- 
gagees, 

"Is is not the gase of either party that 
there is any other mortgage than the one 
of 1822 and consequently this suit brought 
by. the defendant in 1934 is really a re- 
_ cognition that what was stated in the muta- 
tion application was correct, and the muta- 
_ tion application was based on the very 
. mortgage-deed „filed in the present suit. 
The learned Civil Judge has, therefore, 
failed to realise that there is this evidence 
to show that the morigage-deed in suit is 
_ genuine. 

Jt has been held in Shamsunnissa Bibi v. 
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Ali Asghar, 1935 O. W. N., 1376 (1) that 
although no presumption of liw can be 
made under s. 90 of the Evidence Act as 
regards the genuineness of a document, the 
original of which has not been produced in 
Court, yet the Court can make presumption 
of fact about its genuineness if such pre- 
sumption is justified by the proved facts and 
circumstances of the case. 

The same will, of course, apply to an 
original when it applied to a copy. It has 
been held in Radha Kishun v. BasJeo Lal, 
1935 O. W. N., 845 (2) that the raising of a 
presumption under s. 90 of the Evidence 
Act as to the genuineness of an old docu- 
ment is a matter eminently within the dis- 
cretion of the trial Court and an Appellate 
Court ought not to interfere with the discre- 
tion of the trial Court if the reasons given 
by it are not prima facie unsound. 

This was also held in Special Manager, 
Court of Wards, Balrampur v. Tirbent 
Prasad, 1935 O. W. N., 387 (3) where it 
was stated that an Appellate Court would 
be slow to interfere with the discretion 
exercised by a lower Court in the matter of 
raising a presumption under s. 90 of the 
Evidence Act, but the discretion allowed 
by the section is a judicial discretion which 
has to be exercised on sound legal principles 
and after due regard to all the evidence and 
circumstances. 

There is nothing suspicious in the mort- 
gage-deed itself. The learned Civil Judge 
regards it as not being genuine for the 
following reasons: 

It is not signed nor thumb marked and 
an incomplete and invalid document in 
the hands of an unscrupulous person 
might be validated by the mere writing 
on it of the word sahi. I do not see 
any great force in this argumeat because 
it would be just as easy to put a thumb 
mark of any one the chances of finding a 
specimen of the genuine thumb mark of 
the person. alleged to be the executant 


ebeing practically nil after 100 years have 


elapsed. It would, therefore, be if any- 
thing easier for the purposesof forgary to 
put a thumb mark instead of writing the 


word sahi as there is more chance of 
finding some writing of the alleged 
executant than another thumb mark. 


There would be no greater difficulty. in 


(1) (1935) O W N 1376; 159 Ind. Oas. 780; 8 R O 
205; AI R1936 Oudh &7; 1935 O L R 714. 

(2) (1935) O W N 845; 156 Ind. Cas, 983; 1935 OLR 
441; 8 RO 12; A I R 1935 Oudh 482, 

(3) (19385) O W N 387; 154 Ind. Cas 965; 19350 L 
R 27; TR O 523; 1935 RD 171; A I R 1935 Oudh 
289; 11 Luck. 35; L R 16 A (0) 286, 
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forging the signature of the alleged 
executant than in writing the word sahi. 
If there was no writing of his, in existence 
there would be nothing to ccmpare either 
the signature or the word sahi and i 
there was any writing cf his, it would be no 
“more difficult to imitate it in writing his 
name than in writing the word sahi. 

As regards the argument that the sig- 
natures of the attesting witnesses or of the 
scribe are not proved,the answer is that if 
everything was proved, there would be no 
need to presume anything. 

The last reason given is that the 
genuineness is placed in great suspicion 
by the fact that at the first settle- 
ment no attempt was made by the 
alleged mortgagee to get the mortgage 
recorded and, on the other hand, he was 
shown as tenant at the rate of Rs. 51 and 
this entry could not have been made except 
on a Verification frcm the tenant and the 
landlord. The learned Civil Judge states 
that the mortgagee accepted his position as 
a tenant and had the rent determined at 
the rate of Rs. 51, while the Paramsana in 
the mortgage was said to be Rs. 29 and it 
was not till 1884 that an application 
was made for mutation and then the 
Paramsana was entered as Rs. 105-9-3. It is 
true that no application was made by the 
mortgagee to be entered as such, but the 
entry as tenant is, [I think, explicable. 
There is no doubt that under the mortgage- 
deed Paramsana had to be paid and itis 
undoubted that the price of grain has 
increased considerably after 1892. The 
amount payable as interest on the other 
hand, remained the same hence one would 
naturally expect the amount to be paid by 
the mortgagee to the mortgagor to increase 
as the value of the produce of the land in- 
creased and this would explain, why from 
Rs. 29 it became Rs. 51 and finally became 
Rs. 106-93. In 1984, although the defen- 
dant herself sued for arrears of rent 
alleging it was Paramsana, she got a decree 
in the Revenue Court, that isto say, the 
Court then considered Paramsana to be a 
tenant's rent which could be recovered in 
any ordinary suit for arrears of rent. I do 
not, by any means, say that such a payment 
would be a payment of rent, but if it was, 
then the entry made at settlement about 
the payment of Paramsana in no way dis- 
proved the existence of the mortgage. 
Even if this view is incorrect and such 
Paramsana cannot be recovered in a suit 
for arrears of rent, there is nothing strange 
if the Settlement Officer and the parties 
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themselves held the same view as was held 
by the Revenue Court in 1934. This entry, 
therefore, of tenancy in the circumstances 
of the case, is no strong argument against 
the genuineness of the mortgage. Against 
this we have the fact that mutation was 
claimed and obtained on the very basis of 
this mortgage in 1854, and presumably the 
defendant had notice and the learned Oivil 
Judge evidently thought she had notice 
because he held that the adverse possession 
by mortgage started from the time that 
this application fcr mutation was fled. 
There was, therefore, a silent recognition by 
the alleged mortgagor of the existence of 
this mortgage. In 1934 there was the 
clearset recognition of this mortgage by the 
suit brought by the defendant on the allega- 
tion that the present plaintiffs were her 
morigagees and were liable to pay the 
same Paramsana rent as was entered in the 
application for mutation. 

In these circumstances, therefore, the 
learned Munsif acted in no way arbitrarily 
in exercising the discretion which he was 
entitled to exercise under s. 90 of the Evi- 
dence Act, and the learned Civil Judge 
should not have imterefered with the 
exercise of that discretion. 


There remains one point whether that 
mortgage was valid or invalid. It was 
in former times not unusual for the exe» 
cutant of a mortgage, specially if he was 
a person of some position, to write the 
word sahi instead of his signature and 
instead of, or in addition to, an impression 
of his seal. 

An example of this appears in Shatilen- 
dranath Mitra v. Girijabhushan Mukherji, 
I. L. R. 58 Oal. 686 (4), and other examples 
occur in Special Manager, Court of Wards, 
Balrampur v. Tirbeni Prasad, 19350 W. N. 
357 (3). The documents in this casa were 
not held to be genuine, but even if these 
documents were not genuine, the writing 
of the word sahi shows that this wasa 
recognised way of executing a dccument. 
I have also myself come across documents 
with the word sahi or likha sahi in the 
place of the signature. In Shatlendranath 
Mitra v, Girijabhushan Makherji, I. L, R. 
58 ,0al. 686 (4), where the actual words 
were shree sahi the words were ‘held to 
be ‘a sort of symbolic writing which is 
to be taken to be theesignature in the 
absence of proof to the contrary.” With all 
due respect to the learned Judges who 


(4) 58 O 686; 133 Ind, Oas. 696; A I R1931 Cal, 596; 
Ind. Rul. (1931) Oal 744.. 
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decided that case, I do not feel able to go 
so far. 

Under s. 2 (52), General Olauses Act, 
“‘sign’ with its grammutical variations 
and cognate expressions, shall, with 
reference’ to a person who is unable to 
write his name, include ‘mark’ with its 
grammatical variations and cognate ex- 
pressions’. The mark is, therefore, some- 
thing done by a person who cannot write 
and it appears to me, therefore, very doubt: 
ful whether it includes any writing such 
as the word sahi, and I find it difficult to 
presume that if a person can write the 
word sahi he is nevertheless unable to 
write hisown name. Therefore. I am not 
able to consider the writing of a word such 
aS sahi to bea mark made by a person 
who is unable to write his name in the 
absence of any proof that in fact that parti- 
cular person is unable to write his own 
name. This document, however, purports 
to have been executed in the year 1822 in 
Oudh which was then no part of British 
India, and, therefore, for valid execution 
it was not subject to the rules existing then 
or later in British India. What were the 
requirements in 1822 in Oudh to execute 
a valid mortgage deed, I do not know nor 
can the learned Counsel tell me, but the 
fact tcat at that time documents not infre- 
quently bore an-expression like sahi 
instead of the signature entitles one, in my 
Opinion, to presume that documents so 
executed were valid documents and conse- 
quently this mortgage deed was a valid 
mortgage deed. Once it was a valid mort- 
gage dced, no question of adverse posses- 
sion arises, and the plaintiffs are entitled 
to their decree. Even if this mortgage-deed 
was not Valid, if the possession of the de- 
fendants arose from that day and continued 
throughout on the basis of that deed, they 
have established their allegation of adverse 
possession since 1822 and are consequently 
entitled to the decree asked for. Apart 
from those entries in the papers of 1885 
there is no reason for holding that the 
possession cf the plaintifs was due to any- 
_ thing other than this mortgage deed, and I 

have already said that the application for 
mutation was an allegation that that mort- 
“ gage-deed had been acted upon and this 
allegation was not denied in 1884 and was 
actually, in my opinion, admitted by the 
-suit for Paramsana rent in 1934. 

Therefore, [ find that the plaiotiffs hold 
this land on a valid usufructuary mortgage 
deed dated 1822, and, therefore, the decision 
of the learned Munsif was correct, and even 
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if the mortgage was invalid, they have held 
this land on that invalid mortgige since 
1822 and have now acquired full title by 
adverse possession. 

I, therefore, set aside the decision of the 
learned Civil Judge and restore that of the 
original Oourt decreeing the suit. The 
plaintiffs are entitled to their costs through- 
out, 

8. Decision set aside. 


RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 3 of 1938 
August 22, 1938 
Mya Bu, Orre. O. J., Ba U AND DUNK Ey, JJ. 
MA PWA TIN-— ApPPLIOANT 
VETSUS 


YEO SEIN MAUNG—Regsponvent. 

Chinese Buddhist Law- Letters of administration 
—Widow of intestate Chinese Buddhist deceased in 
Burma, whether entitled to letters of administration to 
his estate ag against son of deceased. 

Under the Chinese Customary Law the widow's sole 
right in the estate inthe presence of children, is the 
right to maiatenance and ultimately to funeral ex- 
penses. A right tomaintenance out of the estate of 
the deceased is not a rightto any share of the estate; 
it is not even a charge on the estate. The widow 
therefore doesnot fall within the provisions of 
5.218 (D, Succession Act 1:25, and consequently the 
widow of an intestate Chinese Buddhist, deceased in 
Burma, succession to whose estate is governed by 
the Chinese Customary Law, is not entitled to the 
grant of lettere of administration to that estate as 
againstthe son of the deceased. Maung Po Maung vy. 
May Pyit (2) and Ma Sein Byu v. Khoo Soon Thye 
(6), referred to. Shwe Khoon v. Ma Sein Nu (1), 
Overruled, - 


O0. Ref. by Bu 
Mackney, JJ. 

Mr. O. S. Woon, for the Applicant. 

Mr. C. C. Khoo, for the Respondent. 

Dunkley, J—The questions which in 
this reference have been propounded for the 
decision of the Full Bench are as follows: 

“(1) Whether the widow of an intestate Chinese 
Buddhist decease] in Burma, succession to whose 
estate is governed by the Chinese Oustomary Law, 
is entitled to the grant of lettera of administration 
to that estate as against the son of the deceased ? 

(1) If the answer is in the affirmative, would she 
be so entitled where she is not the mother of the 
opposing son.” 

The learned Judges who made the refer- 
ence doubted the correctness of the decision 
of my brother Mosley and myself in*Shwe 
Khoon v. Ma Sein Nu (1) in respect of the 
grent of letters of administration to the 
estate of a deceased Chinese Buddhist and, 
therefore, this decision falls for further 


(1) (1938) Rang. 249; 177 Ind, Oas. 628: A I R 19 
Rang. 321; 11 R Rang. 153 oe 
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consideration by the Full Bench. The head- 
note in Shwe Khoon v. Ma Sein Nu (1) 
reads. ds follows: ; 

“In case of contested applications for letters of 
administration to the estate of a deceased Chinaman, 
when the applicants area widow and a son, it does 
not matter whether the deceased was a Buddhist 
or a non-Buddhist or whether the succession to his 
estate is governed by Chinese Customary Law or 
the Succession Act, for, in either case, the proper 
person to obtain letters of administration to his 
estate is his widow, and other persons having 
claims to the estate must, if necessary, prosecute 
those claims in the form of a separate suit against 
the widow, either for their share or for the 
administration of the estate by the Gourt." 

This headnote correctly summarizes our 
decisicn, which was based upon a state- 
ment’ of the Chinese Customary Law made 
in Maung. Po Maung v. May Pyit Ya (2) 
at p. 168*, where it was laid down that if 
there are sons or daughters, the widow has 
only. a rigtt to administer the estate and 
to be maintained out of it and a claim 
~on the estate for provision for her funeral, 


but the property vests not in her but in’ 


the children, This statement of the law 
was subsequently quoted with approval in 
. Ma Sein v. Ma Pan Nyun (3) and Chan 
. Pyu v. Ma Saw (4), and in Bon Kuwiv. 8. 
KR. S. K. R. Firm (5) their Lordships 
“of ‘the Privy Council appear to have 
.Yecognized the right of the widow of a 
«Ohinese Buddhist to administer her deceased 
‘husband's estate. I have referred to stich 
‘authorities on Chinese Customary Law as 
“are available to us, and I have no doubt 
‘that the statement of the widow's rights 


which was laid down in Maung Po Maung. 


v. May Pyit Ya (2) is a correct statement 
of the Chinese Customary Law. 

Following this decision, my brother 
Mosely and I in Shwe Khoon v. Ma Sein 
Nu (1) assymed that, as the widow has 
under the Chinese Customary Law a right 
to administer her deceased husband's estate, 
she is entitled to the grant of letters of 
_administration to his estate; but that 
assumption was not justified. It does not 
‘follow that because under the Customary 
‘Law the widow has aright of administra- 
tion. she, therefore, has a right to obtain 
letters of :administration under the Succes- 
sion Act. Section 13 (1), Burma Laws Act, 


_Q) LR 161; 74 Ind. Cas. 933; A I R 1923 Rang. 180; 
“2 Bur. L J 79. < 
ae 2 R 94; 80 Ind. Oas. 749; A I R 1924 Rang, 


- (4) 6 R 623; 114 Ind. Cas, 513; AIR 1929 Rang. 22; 
Ind. Rul. (1929) Rang. 81. - A 
6) 8 R 172; 121 Ind, Cas 233; A IR 1930 P O 26; 
-57 I A 38; Ind. Rul. (1930) P O 41; 58 M L J 178; (1930) 
‘M-W-N 149; 31 L W 576 (P 0). 


*Page of 1 R.—(Ed.] 


MA PWA TIN D, \EO BRIN MAUNG 


(RANG.) 17919 


enacts that in any question regarding 
succession or inheritance the Buddhist Law 
shall be applicable in cases where the 
parties.are Buddhists except in so far as 
such law has by enactment been altered 
or abolished; and it is, therefore, necessary’ 
to consider whether this rule of the Chinese 
Customary Law has been “altered” by the 
provisions of the Succession Act. The 
relevant provision is s, 218 (1) of that Act, 
which enacts that if the deceased has died 
intestate, and was a Buddhist, administra- 
tion of his estate may be granted to any 
person who, according to the rules for the 
distribution of the estate applicable in the 
case of such deceased would b> entitled to 
the whole or any part of such deceased's 
estate. Consequently, the widow cannot be 
entitled to the grant of letters of administra- 
tion unless, according to the rules of the 
Chinese Customary Law forthe distribu- 
tion of the estate of a deceased person, 
she is entitled to the whole or any part 
of her deceased husband's estate. THat 
she is not so entitled is, in my opinion, 
clear. In Ma Sein Byu v. Khoo Soon Thye 
(3) it was laid down that the estate of a 
deceased person governed by Chinese 
Oustomary Law is divided among his sons: 
daughters only succeed when there are no 
sons, and the widow succeeds only when 
there are no children; otherwise the widow 
has a right to maintenance, aud to have 
ber funeral expenses provided. Hence the 
widow's sole right in the estate is the right 
to maintenance and ultimately to funeral 
expenses. A right to maintenance out of 
the estate of the deceased is nota right 
to any share of the estate; 1618 not even a 
charge on the estate. This is clear from the 
provisions of s. 39, Transfer of Property 
Act. which reads as follows: . a 
“Where a third person has a right to receive 
maintenance or a provision for advancement or 
marriage from the profits of immovable property, 
and such property is transferred, the right may be 
enforced against the transferee, if he has notice 
“thereof or if the transfer is gratuitous; but not 
against a transferee for consideration and without 
notice of the right, nor against ®such property in 
his hands.” ; h 
Hence the right to receive maintenance 
is not a charge on the property. In regard 
to the right of a Hindu widow to mainten- 
‘ance, it was laid down thet this right is not 
a charge on her deceased husband's estate, 
as long ago as 1877, by the Bombay High 
Court in Lakshman Ramchandra J oshi v. 
Satyabhama Bai (7), a decision which has 
6)11R 310; 148 Ind, Oas. 492; A IR 1933 Rang: 
313; 6 R Rang. 229. | 
(D2B4%, a. sh Mb 
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since been. consistently followed by the 
-High Oourts in India, In that case it was 
‘decided that according to the Mitakshara, 
gons ‘must, from the moment of their 
father’s death, be regarded as sole owners 
of the estate, yet with a liability to provide 
for the maintenance of their father’s widow, 
and with a competence on the widow's part 
to have the estate made answerable; the 
widow has no proprietorship in the estate, 
but she has an equity to a provision which 
the Court will enforce to guard her against 
: attempted fraud. In the course of his judg- 
ment in that case West, J. said (at p. 515*): 
“The widow's claim being strictly to mainten- 
ance and maintenance only, without any defined 
share in the estate even on partition, and the kind 

' of maintenance even that she can claim being 
‘dependent on the perhaps fluctuating circumstances 


' of the joint family, it appears that although she 
;,zoay, at her will, get her claim recognized as charge- 


“able on the estate in the hands of the co-parceners, 


‘‘yeduced to certainty, and secured as‘ a specific 
charge on the estats....yet, ifshe should refrain 
‘ from that coursa in the hope of sharing the improv- 
-ing circumstances of the family or through mere 
carelessness, she leaves the co-parceners an unlimited 
' estate to deal with at their discretion, and must 
- share their ill as well as their good fortune,” 


+ This is a statement of a general principle 
‘ which applies equally to the right of a 
. Chinese Buddhist widow as tothe right of 
. a Hindu widow. The whole of the property 
» vests in the sons of the deceased upon his 
: death, subject to an obligation on their 
‘ part to maintain their deceased father’s 
: ‘widow out of the estate. But this obligation 
: i8 not in the nature of a charge on the 
. estate, although the widow may by appro- 
: priate action before the Courts crystallize 
; itinto a charge. Consequently, it cannot be 

said that the widow of a Chinese Buddhist 

is a person who is entitled to any part of 


. the deceased's estate, and, therefore, she does - 
, 218 (1), : 
. Succession Act, and consequently is not, 


not fall within the provisions of 8. 


entitled to the grant of letters of adminis- 
: tration to tke deceased's estate, Hence the 
case in Shwe Khoon v. Ma Sein Nu (1) was 
. wrongly decided. The answer to the first 
question propounded is in the negative, 


“The costs of this reference are assessed at 
ten gold mohurs to be costs in the appeal 
: in which the reference was made. 
Ba U, J.—I agree. 
` ‘Mya Bu, J.—I agree in the order pro- 
> posed by my learned brother Dunkley, J. 
-.The judgment of the referring Bench of 
. which I was a member is sufficiently indi- 
: cative of my opinions upon the points in- 
: volved in the consideration of the questions 
t- *Page of 2B—[Rd) °°. Ta 
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referred for the decision of the Full Bench 
The reasons given in that judgment and 
fully explained in the Judgment of my 
learned brother confirm the view that the 
widow of an intestate Chinese Buddhist 
deceased in Burma, succession to whose 
estate is governed by the Chinese Ousto- 
mary Law, is notentitled tothe grant of 
letters of administration to that estate as 
against the son of the deceased. 

S. Answered in negative. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 19 
of 1938 
December 14, 1938 
YORKE, J. 

C. D. LINCOLN—QARNISHEE 
— RESPONDENT— Å PPELLANT 
versus 

R. W. ANDERSON—DEorgeE- 
HoLDER—- ÅPPELLANT AND ANOTAER— 
JUDGMENT-DEBTOR—RESPONDENTS 

Civil Procedure Code (Act V of 1998), O. XXI, 
r. 104—Garnishee proceedings—R. 101, and follow- 
ing do not involve question of attachment—Effect of 
notice under r. 101—‘ Debt”, meaning of-—Ascer- 
tainment of accounts, whether necessary. l 

Rule 10: of O. XXI, Civil Procedure Code, and 
following rules do not involve any question of 
attachment at all. The effect of notice under r. 104 
is to give a warning to the garnishee that if he 
pays money owing by him to the original judgment- 
debtor, his creditor, an order may be made against 
him to pay whatever debt was due to his creditor 
from him to his creditor's creditor. 

The mere fact that the amount due is not ascer- 
tained does not show that there is no debt within 
the meaning of r. 104, O. XXI, Civil Procedure Code, 
Khunni Lal v. Bankey Lal (1), distinguished, 
O'Driscoll v. Manchester Insurance Committee (2), 
referred to. l 

Ex. D A. against: the order of the District 
Judge, Lucknow, dated March 21, 1938. 

Messrs J. Jackson and M. L. Saksena, for 
the Appellant. 


Mr. D. N. Bhattacharji, for Respondent 
0. l. 
Air Ganesh Prasad, for Respondent 


“No. 2. 
and the second question does not arise. . 


Judgment.—This is asecond appeal in 


an execution case arising out of garnishee 
‘proceedings. 


A decree was obtained by Mr. Anderson 
against Mr. Olliff Lee on August 12, 1986, 
amounting: to some Rs. S00" odd. This 
decree was, transferred to the Court of the 
Civil Judges, Lucknow, for execution, and 
on November 26, 1936, an application was 
made for execution referring to O. XXI, 


_ 46, ‘and O. XXI, r. 104, Civil Procedure 


Code, agaitist Mr. Olli Lee and against the 
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Carlton Hotel in the capacity of garnishee, 
The allegation under which this application 
was made was that the Carlton Hotel 
had employed Mr. Olliff Lee as a Oonsult- 
ing Engineer in connection with the 
construction of a restaurant at the Lucknow 
Exhibiticn and owed him money in respect 
of the work done by him in that connec- 
tion. 

The first point which arose in connection 
“with this application was whether there 
ever had been a proper attachment under 
the provisions of O. KAT, r. 46, and it has 
been held by the lower Appellate Oourt 
that inasmuch as notice was served only 
upon the Carlton Hotel and not upon the 
judgment debtor Mr. Olliff Lee also, there 
was no proper attachment under r. 46. 
There is no doubt upon that point, and it 
has not been sought on behalf of the respon- 
dent to argue otherwise. We hive to 
take it, therefore, that this is nota case of 
attachment under O. XX, r. 46, at all and the 
question is as to the validity of the proceed- 
ings under O. XXI,r. 104, following. 

Learned Oounsel began by arguing this 
appeal as if the question of attachment had 
some importance with relation to the 
proceedings under r. 104. In my opinion 
- r. 104 and following do not involve any 
question of attachment at all. The effect 
of notice under r. 104, is to give a warning 
to the garnishee that if he pays money 
owing by him to the original judgment- 
debtor his creditor, an order may be made 
against him to pay whatever debt was due 
to his creditor from him to his creditor's 
creditor. Rule 104 provides that: 

“the Court may, in the cese of any debt due to 
the judgment-debtor, issue a notice to any person 
" (hereinafter called the garnishee) liable to pay such 

debt, calling upon him to appear before the Court 
and show cause why he should not pay or deliver, 


into Court the debt due from him to such judgment- 
debtor or 80 much thereof as may be, sufficient to 
satisfy the decree and the cost of execution.” 

Rule 105 provids that 

“if the garnishee does not forthwith or within 
such time as the Oourt may allow, pay or deliver 
into Court the amount due from him to the judgment- 
debtor, or so much as may be sufficient, to satisfy 
the decree and the cost of execution, and does not 
dispute his liability to pay such debt or deliver 
such movable property, or if he doeg not appear in 
answer to the notice, then the Court may order the 
garnishee to comply with the terms of such notice, 
and on such order execution may issue as though 
such order were a decrees against him.” 

By re 106, 

“if the garnishee disputes his liability, the Court, 
instead of making such order, may order that any 
issue or question necessary for determining his 
liability be tried as though it were an issue ina 
suit, and upon the determination of such issus shall 

pass such order upon the notice as shall be just”. 
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Rule 112 further provides that 


“where the liability of any garnishee has bee 
tried and determined under these rules, the order 
shall have the same force, and be subject to the same ` 
conditions as to appeal -or otherwise as if it werea 
decres", 


and hence his firat appeal. 

Itis in the light of these rules that we 
have to consider the nature of the debt in 
respect of which the notice was issued and 
which is apparently under the provisions of 
r. 107, to be regarded as attached or sought 
to be attached. As has been pointed out by 
the learned District Judge, a notice was first 
issued on December 2, and served on the 
Manager of the Carlton Hotel, on December 
4, 1936, when it was returned endorsed by 
the Manager with the remarks that the 
Hotel owed no money to Mr. Olliff 
Lee but Mr. Olif -Lee owed money 
to the Hotel. On the return of this notice 
and failure to appear on the date fixed in 
the notice, the Court was competent to pass 
an order under 1. 105, without further 
ado. The Court instead of doing this 
issued a fresh notice on December 10, - 
fixing December 21, and calling on the 
Carlton Hotel to prove that nothing was 
due from it. This notice was endorsed by 
the proprietor, Mr. Lincoln with the remark 
that Mr. Olliff Lee owed the Carlton Hotel 
about Rs. 800 and no one put in an 
appearance on behalf of the garnishee on 
December 21. Again it was clearly com- 
petent for the Oourt on that date lo have 
passed a final order under r. 105. The 
Court treated the appellant with unusual, 
and I would say unnecesary consideration 
by issuing a further notice for January 16, 
1937, which was served on January 12. In 
this the Carlton Hotel was ordered to pro- 
duce account books and to show that nothing 
was owing from it. An appearacce was 
put in on January 16, and a defence. 
was made. The case dragged on up to 
March 18, when a written statement was 
filed on behalf of the Hotel in which it 
was alleged that according to Mr. Olif 
Lee's contract, he was, to get 6 per cent. 


on the settled bill for the construction of 


the pavilion atthe Exhibition and that the 
bill had not yet been settled, but the fee 
or commission would not come to more 
than Rs. 800, whereas it was alleged that 
Mr. Olliff Lee owed to the Hotel a bill of 
Rs. 1,382-3. The work, which Mr. Olif 
Lee had been engaged to do was supervi- 
sion, etc.. of the building of a pavilion in 
the Exhibition, the work of construction 
being done by Frizgzoni & Oo. Frizzoni 
& Oo.’s bill wag for Rs, 20,189-12-6, but this 
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was disputed and the amount adjudged due 
by Mr. Olliff Lee was only Rs. 11,067-7-3. 
The matter is said to have remained in 
dispute for a long time but was finally 
settled early in 1938, at Rs. 16,000 on which 
Mr. Olliff Lee’s commission would have 
been Rs, 960. He was, however, also entitl- 
ed to costs of transport and he himself 
put in a bill dated February 9, 1937, 
for Rs. 1,563 based on 6 percent. on 
Rs. 15,909-13 6 with an expense account of 
Rs. 591. This expense account, which is 
dated January 13, is Ex. 6, includes Rs, 141 
for taxi hire, Rs. 30 for one visit to legal 
adviser and Rs. 420 described as services 
involved by the failure of the contractor 
to compléte his contract at the rate of Rs. 30 
per visit for 14 visits from December 15 
-to 81, 1936. On Februcry 12, 1937, Mr. 
Olliff Lee wrote a business letter Hx. A-2 
referring to this bill for Rs, 1,563 and 
asking Mr. Lincoln to implement without 


delay an alleged promise of part payment 


of Rs. 300 made the previous day. On the 
same day in a private letter he stated that 
his personal account against this sum of 
“Rs. 1,563 stood at Ks. 1,121 made up of 
Rs. 100 receipt given, Rs. 300 described as 
cheques given as receipt (this was 
aneuphemism by which dishonoured cheques 
were to be treated as receipts for cash 
advances), and Rs. 721 supplies, ete., given. 
This referred to Hotel Bills for drink, ete., 
not including board which was free as part 
of the terms of the contract between Mr. 
’ Olliff Lee and the Hotel, though not men- 
tioned in that contract. It was shown and 
found on the record as a fact that against 
this demand of Rs, 1,563 two payments 
` were made to Mr. Olliff Lee of Rs. 300 und 
Rs, 200. Rupees 300 was paid by a cheque 
dated February 25, 1937, and Rs. 200 by a 
cheque dated March 5, 1937. Some attempt 
was made by the Hotel to explain away 
these two cheques but that attempt has 
been rejected and it has been found as a fact 
that these two payments were m ide to Mr.” 
Olif Lee as stated. The learned District 
Judge examined the demands made against 
Mr. Olliff Lee in the bills of the Hotel and 
he held that the Hotel had heavily over- 
stated its demands by alleging that accord- 
ing tothe Hotel the amount due on account 
of the supplies was Rs.. 1,382-3-0. This 
amount was sbated in the copies of bills, 
Ex. A-|, and was made up of bills for 
supplies amounting to Rs. 800-11-0 cash on 
dishonoured cheques, Rs. 380, a small item 
of Re. 1-8-0, and asum of Rs, 200 described 
as paid by cheque on March 5, 1937, that 
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date being subsequent to the date at the 
head of the dill which is February 17, 1937. 
Even if allthe other items were taken to 
be correct, the total amount could not be 
more than Rs. 1,182-3 0 as this sum paid 
by chegue could not possibly be regarded 
as on the same footing as cash advances 
taken on dishonoured cheques given by Mr, 
Olliff Lee. These bills for supplies amount- 
ing to Rs. 802-3-0 further included bills 
Nos. 1165 and 1129 of a Mr. A. Holmes 
amounting to Re. 1108-2-0 which had been 
thrown in with Mr. Olif Lee's bill on the 
allegation that Mr. ONI Lee himself had 
authorised this procedure, the bills being 
bills for drinks, etc., supplied to Mr. Holmes 
who was said to have been Mr. Olliff Lee's 
assistant. It has been contended that Mr. 
Olliff Lee never disputed inclusion of this 
sum in his bill, but on the other hand it 
appears to me that what Mr. Olliff Lee did 
do was only to agree to his bilis sofar as 
they were supported by vouchers. It has 
not been shown that he ever agreed to the 
inclusion of a bill of Mr. Holmesin his bill 
except by the evidence of a hotel clerk. 
Had this been a bill for the board and 
lodging of Mr. Holmes, I would not have 
thought it improbable that Mr. Olif Lee 
might have sanctioned its being included 
in his bill, but on examination it is not the 
kind of bill for which the head ofa firm 
would accept responsibility on behalf of an 
assistant. It seems, therefore, that the total 
amount properly due from Mr. Olliff Lee, 
according to this account, was really 
Rs, 1,074-1-0 as against the account of 
Rs 1,563 for which he had put in a bill 
week earlier. < 


This is one view of the state of account 
as between the parties and «the learned 
District Judge seems to have acted on this 
view of the accouatin his final decision, 
but I am in some doubt whether he was 
justitied in so doing. Hae himself says at 
p. 6 of the typed copy of his judgment. 

“We have-to consider not what was the state of 
accounts between Mr. Olliff Lee and the Carlton at 
the tima when the Oarlton finally condescended 
to put in an appearance in Court but at the time 
when the first notice was served upon the Uarlton 
under O., XXI, r. 104. This was on December 4, 
1936.” 


He goes on tosay, as I think quite rigatly, 
that tne Carlton had no rigbt to make any 
payments to Mr. Olliff Lee after that date 
in respect of the debt due to him, The 
contention which is put forward on behalf 
of the appellants is that on December 4, 
1936, there was no debt due to Mr. Olliff 

es from the Oarlton Hotel. Learned CVoun- 
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sel has contended that the first date at 
whichit could possibly be said that there 
wasa debt due was at the date on which 
the pavilion was handed over to the Carltcn 
Hotel and the work of Mr. Olliff Lee com- 
pieted. In my cpinion, however, the District 
Judge wasin error on this point. Each of 
the three notices served on the Hotel begins 
with the pharase, “whereas it is alleged that 
‘a debt of Ra.......... is due from you to Olliff 
Lee, the judgment-debtor’, and the respond- 
ent is entitled to rely on which ever of these 
notices, suits his case best. 


If the appellant says that no debt was 
due on December 4, and that the debt, 
if any, arose on December 15, he is still 
faced with the notice of December 17, 
and so far as the actual bill put in by 
Mr. Olliff Lee on February 9 is concerned, 
this is entirely for work done prior tu 
January 4, 1937, and therefore prior to 
the notice dated January 9 and served on 
January 12, and any payments made 
against that bill of Rs. 1,563 after service 
of the notice on that date, are payments 
made in the face of the notice, and there- 
fore the amounts paid under them are 
claimable by the decree-holder, and an 
order may be made for the payment of 

- those amounts to the decree-holder despite 
‘the fact that they have been paid by the 
garnishee to his own creditor, the judgment- 

. debtor. 


= On the other hand learned Counsel for 
the appellant strongly contends that until 
-a debt is ascertained, it cannot be called 
“a debt within the meaning of r. 104 of 
O. XXI. Learned Counsel relied on the 
notes to Mulla’s Civil Procedure Code, 
. (10th Edition), p. 220,. which, however, is a 
note on s. 60 with reference to attachment 
and sale of debts, and particularly on the 


remark that : 
_ “money that has not yet become due does not con- 
stitute a.debt, for there is no obligation to pay 
that which has not yet become due. 
‘debt’ in this section means an actually existing 
‘debt, that is a perfected and absolute debt.” 


= Tt appears to me very doubtful if there 
_ig anything in the notes under this 
section which is really helpful to the 
appellants’ case, According to Ohitaley 
Vok I, p. 517, note 7, “A Debt” is a 
sum of money which is now payable or 
will become payable in the future by reason 
: of a present-obligation. In other words 
“jt means an actually existing debt, that 
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713) (1) but that ruling is not, in my 
opinion, applicable to the circumstances 
of the present case, and the claim which 
was one for the unpaid portion of the 
mortgage money, was dismissed on the 
view that it was not a debt due to the 
mortgagor in the hand of thes mortgagee, 
and it was open to the mortgagorto sue 
the mortgagee for recovery of damages on 
account of the failure of the mortgagee 
to perform his part of the contract. For 
the respondent reference was made to (L. R. 
3 K. B., 499 at page 516 O'Driscoll and 
another v. Manchester Insurance Committee 


(2) where it was remarked:— 

“The question whether the garnishees were ‘in- 
debted to the judgment-debtor’ means whether or 
not there was a debt owing or accruing to the 
judgment-debtor at the data of the service of the 
garnishee order nist. 

It is well-established that ‘debts owing or accru- 
ing’ include debts debita in prasenti solvenda in 
futuro. The matter is well put in the annual 
practice, 1915, p. 808: But the distinction must be 
borne in mind between the cass where there is an 
existing debt, payment whereof is deferred, and 
the case where both the debt and its payment 
rest in the future. In the former case there is an 
attachable date inthe latter case there is not’; If for 
instance a sum of money is payable on the happen- 
ing of a contingency, there is no debt owing or 


accruing. But the mere fact that the amount is 
ae ascertained does not show that there is no 
ebt.” 


Applying the principles which are to be 
derived from the above notes and rulings, 
it appears to me that so far as can be 
inferred from the appellant’s own bills, 
the amount due to the Hotel from Mr. 
Olliff Lee up to January 15, 1937, was 
Rs, 796-3 less Rs. 108-2, i. e. Rs. 683-1 
which in the light of the case reported 
in (I. L. R. 38 Bom., 631) The shop styled. 
Tayabalii Gulam Hussain v. Atmaram 
Shakharam (3) the garnishee was entitled 
to set-off against any amount due by the 
Hotel to Mr. Olif Lee. On the other 
hand there was due from the Hotel to Mr. 
Olli? Lee, an amount claimed by | Mr. 
Olif Lise to amount to Rs. 1,533 and 
which by the very admisgion of the appel- 
lant amounted to at least Rs. 500 more 
than the amount which was due by Mr. 
Oliff Lee to the Hotel. I say advisably 
“by admission” in the light of the fact 
that the Hotel actually made. payments 
by cheques of those amounts to Mr. Olliff 
Lee. Not only was there, Rs. 500 due but 
there was a considerably larger amount 


(D (1934) A L J 718; 154 Ind. Oas. 512; ATR 1934 
All. 449; 7 RA 774, 


‘is’ a perfected and absolute debt. Re- 3) (1904) 3 K B 499 at p. 516 
“lignce was placed on Khunni Lall v. (3) $8 B’631; 95 Ind. Cos, 373; 16 Bom, L R 520; 
Bankey Lall and others (1984 A, L. J.R. A TR 1914 Bom. 299, ; l 
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as can be inferred from the fact that 
this eum of Rs 500 was paid in face of 
the fact that 5 cheques totalling in all 
Rs. 3&0 given to the Hotel by Mr. Olliff 
Lee had been dishonoured and had there- 
fore been added to the amount of his 
account. 

Learned Counsel for the respondent has 
contended that it isa finding of fact that 
Rs. 300 and Rs. 200 were paid towards 
the existing debt and I am in full agree- 
ment with that contention. He has furtber 
argued that it is a finding of fact that the 
money claimed by the decrec-holder was 
due to the judgment-debtor from the 
garnishee on December 4, 1936. I am 
doubtful whether this is really a finding 
of fact as it depends on the legal question 
as to the stage at which Mr. Ollif Lee's 
claim would become a debt, but I am 
quite clear in my mind tbat at the date 
of tLe 3rd notice, which was just as good 
a notice under O. XXI, r. 104, as eilher 
of the preceding notices, there was a debt 
due from the Hotel to Mr: Olliff Lee 
amounting tc approximately Rs. 8:0. The 
lower Appellate Court was therefore fully 
justiied in making tke order that the 
garnishee appellant would pay into Court 
the sum of Rs. 500 for payment to the 
decree-hclder Mr. Anderson. I hold that 
the judgment-creditor’s appeal was rightly 
allowed by the learned District Judge. 
This appeal therefore fails, and is dismissed 
with costs. 


S. Appeal dismissed. 
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In the face of s. 4 of the Repealing and Amending 
Act of 1937 and of s. 6-A of the General Clauses 
(Amendment) Act of 1935, it is not open to contend that 
the Criminal Law Amendment Act, 1932, has been 
repealed in its entirety. These sections leave the 
Griminal Law Amendment Act of 1932, so far as s.7 
is concerned, intact. 

The notification which was issued by the Govern- 
ment of Madras applied s.7, and the Criminal Law 
Amendment Act, 1¥32,so far as s. 7 was concerned 
was still on the statute book: 

Held, that there was no necessity for re-notification 
and thats. 7, applied to the Madras Presidency, 

There is no indication within the Criminal Law 

Amendment Act, that a public servant whose house 
is picketed cannot claim the benefit of the section. 
There is no justification whatever for the plea that 
the offence contemplated by s. 7 (1) (©, Criminal Law 
Amendment Act, 1937, when committed in respect of 
a public official whether high or low, should go un- 
punished. ip. 609, col. 2.) 
. The special laws contemplated in ss. 40 and 41, 
Penal Code, arelaws such as the Excise, Opium and 
Oattle Trespass Acts, creating fresh offences, that is, 
laws making punishable certain things which are 
not already punishable under the Penal Oode. The 
Criminal Law Amendment Act of 1932 deals with 
picketing and makes picketing in certain circum- 
stances an offence. The Oriminal Law Amendment 
Act, is therefore to be deemed tobe a speciallaw 
within the meaning of s 41 Penal Code and there can 
therefore be an abetment of an offence under 8,7 (1) (a), 
Criminal Law Amendment Act. 

Ifthe words of the statute are unambiguous, no 
more is necessary than to interpret them in their 
ordinary or what is usually known as literal or 
grammatical sense—bearing in mind that the words 
employed by the framers can best declare their in- 
tention. The languag» employed in s.7, Orimina] 
Law Amendinent Act, 1932, is clear and admits of only 
one meaning. In these circumstances, it is unneces- 
sary to speculate on the intention of the framers of 
the Act. Leader v. Duffy (3), relied on. 

The Premier is entitled to move the Legislature 
or the Government to repeal the order which wag 
passed by the Government and if people loiter in 
front of his house with the object of forcing him 
to move in the matter in order to have the order 
cancelled, which he has a right to do or abstain from 
doing, the action imputed to the accused would ap- 
parently fall within the mischief the s, 7 (1) (a) is 
designed to prevent, [p. 614, col. 2.] 

Section 67-8, Government of India Act, 1919, did 
not lay down that a declaration by the Governor- 
General in regard tothe state of emergency must 
necessarily synchronize with the date on which the 
Act was certified or made by him. Infact it is 
possible to conceive of cases in which no state of 
emergency might have existed at the time when the 
Act was made by the Governor-General but it might 
have come into existence subsequently when he 
might have been obliged to bring ıt into operation 
at once. It cannot therefore be argued that assome 
time had elapsed since the Act was made, the 
Governor-General had lust his power to declarethe 
existence of a state of emergency although one 
might have come into existence in the meantime, |p, 
611, col. 2.] 


All that is required in circumstences uader s. 67-B 
(2), Government of India Act, 1919, is that the 
Governor-General shall exercise his powers, The 
question whether thuse powers shall be exercised isa 
matter for the Governor-General alone to decide, 
The Governor-General is the sole judge in such 
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matters and is not bound to give any reasons for 
promulgating such Ordinances. The Governor- 
General did exercise his powers and having exercised 
them, the Criminal Law Amendment Act, 1935, became 
a lawful Act. Bhagat Singh v. Emperor (D), ap- 
plied. [p. 809, col. 1.) 

The Proviso to s. 67-B (2), Government of India 
Act, 1919, must be taken to be in the nature of a 
condition on the provisions of the sub-clause itself 
and cannot be held to depend on it for ifs enforce- 
ability. In other words, the Act was required to be 
submitted to both the Houses- of Parliament and 
then to His Majesty for assent only when the Gover- 
nor-General did not consider that a state of emergency 
existed which would authorize him toenforce the Act 
made by him earlier. If those circumstances were 
found to be existing, the Governor-General was autho- 
rized to bring the Act into operation atonce without 
waiting for the period which would have elapsed if the 
Act were to be laid before both the Houses of Parlia- 
ment for a given number of days when they were in 
session and then presented to His Majesty for 
assent. 

The proper way to regard a Proviso is as a 
limitation upon the effect of the principal enactment. 
Rex v. Dibdin (2), relied on. 

The words “applied” and “incorporated” not having 
been defined by the General Olauses Act or by the 
Act inwhich they have been used, they should be 
deemed to have been used intheir ordinary sense and 
there is no reason to hold that the application of an 
enactment necessarily means the application of an 
earlier enactment to the later. [p. 613, col. 2.] 

Cr. A, against the sentence of the Third 
Presidency Magistrate, Egmore, Madras, in 
G. O. No. 972 of 1938. 

Messrs, S. Muthiah Mudaliar and S.G. 
Rangaramanujam, for the Appellant. 

The Advocate-General and Orown Prose- 
cutor, for the Crown. 

Leach, C. J,—The appellant in this case 
has been convicted on three charges under 
s. 7 (1) (a), Criminal Law Amendment Act, 
1932, read with s. 117, Indian Penal Code, 
and has been sentenced on each charge to 
one year's rigorous imprisonment, the sen- 
tences to run concurrently. Section 7 (1) 
(a) reads as follows : 

“Whoever with intent to cause any person to 
abstain from doingor to do any act which such 
person has a right to do or to abstain from doing, 
obstructs or uses violence to or intimidates such 
Peon or any member of his family or person in 

is employ, or loiters at or near & place where 
such person or member or employed person resides 
or works or carries on business or happens to be, or 
persistently follows him from place to place, or 
interferes with any property owned or used by him 
or deprives him of or hinders him in the use 
thereof, shall be punished with imprisonment for 
a term which may extend to six months, or with 


fine which may extend to five hnmdred rupees or 
with both." 


Therefore a person who with intent to 
cause any person to abstain from doing or 
to do-any act which he has a right to 
do or to abstain from doing, loiters near 
that person's residence is guilty of an 
offence and renders himself liable to puni- 
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sbment for a term which may extend to 
six months or with fine which may extend 
to five hundred rupees or with both, impri- 
sonment and fine. Section 117, Indian 
Pennl Code, provides that woever abets 
the commission of an offence by the public 
generally or by any number or class of 
persons exceeding ten, shall be punished 
with imprisonment for a term which may 
extend to three years or with fine or with 
both. The Orimina]l Law Amendment Act, 
1932, added to the list of crimes what is 
now known as “picketing.” It is not 
necessary to inquire into the circum: 
stances which led to this addition. The 
addition was made, and that suffices so far 
as the Court is concerned. Nor is the Court 
called upon to inquire into the poticy of 
applying this Act. All that the Gourt has 
to consider is the section and the fact 
which the prosecution says constitute the 
offence described in the section. If the 
proved facts constitute an offence within 
the meaning of the section, the Court must 
apply it and it cannot enter upon a discus- 
sion whether other means exist of vindicat- 
ing the law. With these preliminary 
observations I will turn to certain of the 
facts which have been proved. On April 21, 
1938, the Government of Madras issued an 
order in these terms : 

“The Government have decided that Hindustani 
should be taught to all pupils in Form I to III of 
Secondary Schools. They direct that this decision 
be given effect to in the school year 1938-39 in 
the 125 Secondary Schools mentioned in the list 


submitted by the D. P. I. with his letter read 
above, 

The Director is requested to circularize the 
schools concerned and address Government sepa- 
rately on the question of the employment of a 
Hindustani Teacher in each of these schools and 
also on the payment of provincial grants for the 
purpose to non-Government schools.” 


It will be observed that the language 
referred to In this order is Hindustani, but 
in the agitation which followed the issue 
of this order, the language has always been 
referred to as Hindi. It is not necessary 
to dwell on the points of difference between 
Hindustani and Hindi, This order aroused 
a great deal of resentment in parts of the 
province and a league called the Anti- 
Hindi Propaganda League was formed. 
Public meetings were called, volunteers 
were enrolled to resist the introduction of 
Hindi in the schools and appeals were 
made fer subscriptions, The headquarters 
of the league were established in Madras 
and arrangements were made for the board- 
ing and lodging of the volunteers within 
the city. Threa public meetings were 
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addressed by the appellant who took a 
prcminent part in the movement. Oa June 
11, 1938, one Sivananda Adigal described 
as “the dictator” of the league was arrested 
and his place was taken by the appellant, 
who led the agitators in Madras until 
his own arrest on June 21, 1938. When 
the appellant was in charge of the 
movement he was also referred to as “the 
dictator.” ‘The appellant addressed three 
public meetings in Madras, one on June 10, 
1938, in the Oathedral Road, another on 
June 13, 1938, in the Nattu Pillavar Koli 
Street, George Town, and the third on 
June 14, 1938 in Vepary. The case for 
the prcsecution is that at these meetings 
the appellant incited his hearers to picket 
the house of the Honourable Mr. Raja- 
gopalachari, the Premier of Madras, with 
a view to compelling him to take steps 
to withdraw the order which the Govern- 
ment had issued with regard to the 
teaching of Hindi in the schools of the 
Province. From June 1 to June 29, 1938, 
extensive picketing took place in front 
of the Premier's house. As soon as one 
band of picketers was dispensed, another 
took its place and the picketing was 
certainly more than peaceful. 

On the arrest of the appellant charges 
were framed under s. 7 (1) (a), Criminal 
Law Amendment Act,1932, The first charge 
was that the appellant in furtherance of the 
Anti-Hindi Propaganda Movement on 
June 10, 1938, abetted the commission of 
the offence under s. 7 (1) (a), Criminal 
Law Amendment Act, 1932, by Tamiliang 
numbering: more thin ten persons by 
inciting them by means of speeches made 
to volunteer their services to loiter in front of 
the Premier's house, No. 48, Bazulullah Road, 
Mambalam, and picket the place and offer 
satyagraha in order to cause the Premier to 
cause the cancellation of the order of Govern- 
ment introducing Hindi inschoolgin this 
Presidency which the Premier had a right to 
abstain from doing and thereby committed 
an offence punishable under 6, 117, Indian 
Penal: Code. Tke two other charges were 
similarly worded and had reference to 

the other two meetings. After a longthy 
inquiry by the third Presidency Magistrate 
the appellant was fcund guilty and the 
sentences already referred to were imposed 
upon him. s 

In the Court below and in this Oourt 
a Dumber of legal arguments was advance 
ed on behalf of the appellant. In this 
Court the legal arguments were confined 
to these: (1) The Criminal Law Amendment 
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Act, 1932, was no longer in force, it 
having been repealed by Act XX of 1937, 
known as the Repealing and Amending 
Act, 1937; (2) the Criminal Law Amend- 
ment Act, 1935, was invalid because the 
Governor General had not taken thesteps 
contemplated by the first clause of sab-s. 2 
of s. 67-B of the Government of India Act; 
(3) the extension of the Oriminal Law 
Amendment Act, 1932, to the Province of 
Madras had not been properly not.fied 
and even if it had been so notified the 
notification had lost its validisy; (4) 
even ifs. 7 (1) (a), Criminal Law Amend- 
ment Act, 1932, is in force, the Act does 
not apply to the picketing of the houss of 
a public servant; (5: there can be no 
abetment of an offence under s 7 (1) (a), 
Criminal Law Amendment Act, 1932. 

Ths Criminal Law Amendment Act, 1932, - 
was passed by the Indian Legislature and 
was made to extend tothe whole of British 
India, including British Baluchistan and the 
Sonthal Parganas. As it orginally stood, 
the Act was to remain in force for three 
years from its commencement, which was 
December 19, 1932. Section 1 (4) provided 
that the whole of the Act, except s. 4 
and s. 7, should come into force atonce, 
and the Local Government might by 
notification in the local official Gazette, 
direct thats. 4 ors. 7 should come iato force 
in any area on such date as might be specifi- 
ed in the notification. On Decembe 26, 1932 
the Government of Madras issued a notifi- 
cation directing thats. 7 should .come into 
force throughout the Presidency as from 
December 27, 1932, but as an error had 
crept into the notification the necessary 
correction was made on January 10, 1933. 
In 1935 a Bill which afterwards was enacted 
as the Criminal Law Amendment Act, 1935, 
was introduced into the Indian Legislature, 
Certain sections of the Criminal Law 
Amendment Act, 1932, were repsaled, but 

. 7 was not repealed. Section 1 (3) which 
limited the duration of the Act to three years 
was repealed. Tae Bill was introduced into 
the Assembly on September 2, 1935, and was 
rejected on September 12, 1935. It wag 
however, passed in its entirety by the 
Council of State cn Septembor 28, 1935, and 
on October 4, 1935, it was certified by 
the Governor General under the powers 
conferred upon him by s. 67-B, Govern- 
ment of India Act. By Act XX of 1937, 
the Act of 1935 was repealed, but there 
was express provision continuing the 
Criminal Law Amendment Act, 1332, as 


-amended by the Act of 1935. By Act XIX 


608 


of 1936 the General Clauses Act had been 
amended and it also expressly continued in 
force the amendment of the Act of 1932. 
I will refer to the relevant provisions of 
the Act of 1937 and the Act of 1936 in 
more detail in a moment. 

With regard to the first contention ad- 
vanced on bebalf of the appellant, the 
Criminal Law Amendment Act, 1932, was 
validly amended by the Act of 1935 and 
this has been accepted, but itis said that 
inasmuch as the Act of 1937 repealed the 
Act of 1935, the wkole of the Act of 1932 
has disappeared. Section 4 of the Act of 
1937, however, stated: 

“The repeal by this Act of any enactment shall 
not affect any Act or Regulation in which such 
enactment has been applied, incorporated or re- 
ferred to: and this Act shall not affect the vali- 
dity, invalidity, effect or consequences of anything 
already done or suffered or any right, title, obliga- 
tion or liability already acquired, accrued, or 
incurred, or any remedy or proceeding in respect 
thereof, or any release or discharge of or from 
any debt, penalty, obligation, liability, claim or 
demand or any indemnity already granted, or the 
proof of any past act or thing; nər shall this Act 
affect any principle or rule of law, or established 
jurisdiction, form or course of pleading, practice 
or procedure, or existing usage, custom, privilege, 
restriction, exemption, office or appointment, not- 
withstanding that the same respectively may have 
been in any manner affirmed, recongnized or derived 
by, in or from any enactment hereby repealed.” 


Act XIX of 1936 inserted in the General 
Clauses Act, s. 6-A, which reads as follows: 

“Where any Act of the Governor-General in 
Oouncil or Regulation made after the commence- 
ment ofthis Act repeals any enactment by which 
the text of any Act of the Governor-General in 
Council or Regulation was amended by the express 
omission, insertion or substitution of any matter, 
then, unless a different intention appears, the 
repeal shall not affect the continuance of any such 
amendment made by the enactment so repealed 
and in operation at the time of such repeal.” 


Inthe face of s. 4 of the Act of 1937 
and of s. 6-A ofthe Act of 1936 it is not 
open tothe appellant to contend that the 
Criminal Law Amendment Act, 1932, has 
been repealed in its entirety. These sec- 
tions leave the Criminal Law Amendment 
Act of 1932, so far as s. 7 is concerned, 
intact. This disposes of the first point. It 
is said that the Criminal Law Amendment 
Act, 1935, is nevertheless invalid because 
the Governor-General did not follow the 
proeedure contemplated by s. 67 (B) (2), 
Government of India Act. By subs. (1) of 
that section where either Chamber of the 
Indian Legiskature refuses leave to intro- 
duce, or fails to pass in a form recom- 
mended by the Governor-General, any Bill, 
the Governor General may certify that the 
passage of the Bill is essential for the 
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safety, tranquility, or interest of British- 
India or part thereof and thereupon if the 
Bill has already been passed by the other 
Chamber, the Bill shall on signature by the 


Governor-General, notwithstanding that it 


has not been consented to by both Cham- 
bers, forthwith become an Act of the Indian 
Legislature in the form ofthe Bill as origin- 
ally introduced or proposed to be intro- 
duced in the Indian Legislature or (as the 
case may be) in the form recommended by 
the Governor-General; and if the Bill has 
not already been so: passed, the Bill shall 
be laid before the other Chamber, and if 
consented to by that Chamber in the form 
recommended by the Governor-General, 
shall become an Aci on the signification of 
ihe Governor-General’s assent, or if not so 
consented to, shall, on signature by the 
Governor-General, become an Act. Sub- 
s. (2) provides th vt every such Act shall be 
expressed to be made by the Governor: 
General, aad shall, as soon as practicable 
after being made, be laid before both 
Houses of Parliament, and shall not have 
effect until it has received His Majestys 
assent; and sha!l not be presented for His 
Majesty's assent, until copies thereof have 
been laid before each House of Parliament 
for vot less than eight days on which the 
House has sat; and upon the signification 
of such assent by His Majesty in Council, 
and the notification thereof by the Governor- 
General, the Act shall have the same 
force and effect as an Act passed by the 


Indian Legislature and duly assented to, -. 


The learned Advocate for the appellant 


aiss that inasmuch asthe Governor-General: . 


did not cause the Act to be laid before 
Parliament, it was not lawfully passed, but 


this argument ignores the Proviso tosub- .. 


s. (2). The Proviso is to the effect that 


where in the opinion of the Governor: -. 


General a state of emergency exists which 
justifies such action, the GovernorGeneral 
may direct that any such Act shall come 
into operation forthwith, and thereupon 
the Act shall have force ami effect subject, 
however, to disallowance by His Majesty 
in Council. Now it is not suggested that 
His Majesty in Council has disallowed the 
Act referred to and it is a fact that the 
Governor-General on December 17, 1935, 
in exercise of the powers conferred upon 
him by the Proviso directéd that the Act 
should come into operation forthwith. All 
that is required in such circumstances 18 
that the Governor-General shall exercise 


his powers. The question whether those ` 
pcwers shall- be exercised is a matter for. 


+ 
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the Governor-General alone to decide. In 
Bhagat Singh v. Emperor (1), the Privy 
Council had to consider an Ordinance 
made by the Governor General under the 
Government of India Act, 1915, s. 72, 
which authorizes him in cascs of emergency 
to promulgaie Ordinances for the peace 
and good Government of British India. 
The Judicial Committee held that it could 
not be disputed that an emergency existed 
and that the Ordinance was one for the 
peace and good. Government of British 
India: The Governor General was the 
sole judge in such matters and was 
not bound to give sny reasons for pro- 
mulgating such Ordinances. The same 
principles- apply. The Governor-General 
did. exercise his powers and having exer- 
reve them, the enactment became a lawful 
ct. 

The learned Advocate for the appellant 
contends that as ihe Criminal Law Amend- 
ment Act, 1932, was only intended to be 
In Operation fora period of three years 
at the time of the notification by the 
Government of Madras extending s. 7 


to the Presidency, it was of a temporary. 


nature andthe notification must also be 
deemed to be of a temporary nature. 
He says that as there was no re-notification 
after the Act had been amended to give 
Permanent effecttos. 7 the Actas it now 


stands has not been validly notified. The 


notification which was issued by the 
Government of Madras applied s. 7, and 
the Criminal Law Amendment Act, 1932, 
so far ass. 7 is concerned, is still on the 
Statute book. I hold that there was no 
necessity for re-notification and thats. 7 
applies to this province. 

This brings me to the fourth conten 
tion of the learned Advocate for the appel- 
lant. As I -have indicated, this is to the 
effect that the Act cannot be deemed to 
apply to picketing of a public servant 
but must be deemed fio apply only to 
picketing of private individuals. Is was 
conceded that for the purposes of deciding 
the .extent of the application of s. 7 only 
the Act itself could be examined. Thera 
18 no indication within the Act that a 
public servant whose house is picketed 
cannot claim the benefit of the section 
All that the Act requires before a person 
18 convicied under s. 7, is that the 
(1) 12 L 280; 131 Ind. Oas 415; A 1 R1931PC 111: 
(1931) Or. Cas. 521; 32 Or, L 1121: 531 A 169; 35 O W 
N. 646; Ind. Rul. (1931) P U 143; (1931) A LJ 442: 8 
OW N 8&46;430L J 333; (1931) M WN 601; 33 Bom. 


es 950; 34 L W 57; 4 Mad, Or, Oas. 166;61 M LJ 279 
)- ; 
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offender shall loiter ator naar the place, 
where the person resides or works or 
carries on business or happens to be, with 
intent to cause that person to abstain 
from ding or to do any act which he 
hasa right todo or to abstain from doing. 
There is an Explanation to the section 
which states that encouragement of in- 
digenous industries or advocicy of fem* 
perance, without the commission of any of 
the acts prohibited by the section is not 
an offence under the section, but the 
Explanation steps there. Because a person 
holds a public office the law does not allow 
him to be molested at will even for 
political purposes. He is as much entitled 
to protection as anybody else. I can 


see no justification whatever for the plea. 


that the offence contemplated by s. 7 (1) 
(a), Criminal Law Amendment Act, 1932, 
when committed in respect of a public 
Official, whether high or low, should go 
unpunished. 

‘With regard tothe contention that there 


can be no abetment of an offence under. 


s.7 (1) (a), s. 109, Indian Penal -Code, 
provides that whoever, abets any offence 
shall, ifthe act abetted is committed in 
consequence of the abetment,- and no 
express provision is made by the Code for 
the punishment of such abetment, be 
punished withthe punishment provided 
for the offence, and as I have already 
pointed out, s. 117 provides for additional 
punishment where a person abets the 
commission of an offence by the public 
generally or by any number or class 
of persons exceeding ten, which was the 
case here. Section 40, Indian Penal Code, 
provides that the word ‘offence’ denotes a 
thing made punishable under „the Code 
or under any ‘special’ or ‘local’ law as 
defined in the Code. Section 41 defines 


a ‘special luw’ as being a law applicable. 


to a particular subject, and s. 42 detines 
a ‘local law’ asa law applicable only to 
“a particular part of British India. Ib is 
admitted that if tne Criminal Law Amend- 
ment Act, 1932, is to be deemed to bea 
special law within the meaning of s. 41 
then there can be an abetment of an 
offence unders. 7 (1) (a), Oriminai Law 
Amendment Act, 1932, Lam in agreement 
with the opinion expressed by the learned 
authors of Ratanlals Law of Crimes, 
Eda. 14, p. 73, that the special laws cən- 
templated in ss. 40 and 41 are laws such 
as the Excise, Opian, and Cattle Trespass 
Acis, creating fresh offences, that is, laws. 
making punishable cersain things which 
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are not already punisLable under the Penal 
Code. There it is pointed out that the 
Whipping Act is nota special lawin this 
sense, but merely provides a supplementary 
or alternative form of punishment for 
offences which are already punishable 
primarily under the Penal Code. The Act 
of 1932 deals with picketing and makes 
picketing in certain circumstances an 
offence. I hold that the appellant was 
lawfully charged with abetment. Coming 
now to the merits of the case, it has been 
proved that at the public meeting of June 
10, 1938, the appellant in the ccurse of his 
speech observed : 

“If you were true heroes, all of you should he 
prepared to offer satyagrakam in front of the house of 
the Prime Minister from to-morrow. Soon upon your 
listening to this speech, you should come forward and 
have your names entered.” 

And later on said: 

“Now amongst these, viz, Saman, Bedam, Dhanam 
and Dhandam (which have been translated as 
conciliatory measures, sowing, dissension, gifts and 

unishment) we have come tothe stage of Dhandam 
punishment). If you do not now enlist yourselves in 
this war (agitation) we will not again turn our eyes 
towards your face,’ | 

Attke second meeting, that is, the meet- 
ing of June 14, 1938, tbe appellant said: 

“If you are true Tamilians at least hundreds of 
you should come and offer satyagraha. We are now 
sending men in batches of two. The suffering which 
the Policeman undergoes inthe hot sun for us cannot 

be described. He asks whether all of us could not 
come in a body. They said ‘if you do not come ina 
body to-morrow, we will beat you with this 
margosa stick.’ In this war, you should sacrifice 
your life, or should give away your property. 
All mothers should cause their sons to take part in 
this war and go to jail. We have not now committed 
any offence. We have not committed murder. 
Therefore, you should all come forward to offer 
satyagraha." : 

At the third meeting, the appellant said: 

“If you are All true Tamilians young men should 
come in hundreds to-morrow and offer satyagraha in 
front of his house and go to prison.........You should 
assist us with your body, wealth and labour. Those 
who are willing to comeas volunteers may raise 
their hands. You may give your names. You may 

‘give money. 1 finish by saying that by thus assisting 
us, you ey save the honour ofthe Tamil Nad and 
the Tamil language........ My heart burns to see you 
vemaining in this manner. J request you to offer 
assistance.” 


These speeches were taken down in short- 
hand and the shorthand writers were not 
cross-examined as to their accuracy. No 
evidence was led with a view to showing 
that the statements had not been made, 
In fact tke learned Counsel for the appel» 
lant made noattempt to dispute the accu- 
racy of this evidence. It has also been 
proved tLat these meetings were attended 
by large numbers of people and tLere can 
be no doubt tbat the appellant did incite 
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his hearers to loiterin front of the house 
of the Premier with a viewto compelling 
him to cLange an order which the Govern- 
ment had passed. The Premier was 
entitled to say that he would not move to 
change the order. Rightly or wrongly the 
order embodied the policy of the Govern- 
ment and he could not be compelled to 


change it by the means adopted 
by the appellant and his sup- 
porters. The evidence discloses that 


for nearly a month picketers in considerable 
numbers assembled before the Premier's 
house and loitered there within the means 
ing of the section, for the purpose of 
compelling him to do something which he 
had the right to abstain ftom doing. The 
action of the people who assembled in front. 
of the Premier's house was not confined to 
loitering, but for purposes of this section 
we do not require to go beyond loilering. 
In my opinion the offences with which the 
appellant has been charged have been fully 
proved, and he has been rightly convicted 
by the trial Magistrate. He abetted an 
offence which falls within the four corners of 
the section and he has rendered himself 
liable to punishment. 

It is said that the punishment awarded 
by the trial Magistrate is excessive and 
should be reduced. Inasmuch as these con- 
slituie first offences of the appellant and 
can collectively be described as a “first” 
offence and inasmuch as the circumstances. 
are unusual, we consider that the sentence 
of 12 months’ rigorous imprisonment is not, 
called for. -We consider that the ends of. 
justice will be met if the sentence is reduced 
from one of 12 months’ rigorous imprisons; 
ment to one of four months’ rigorous 
imprisonment. This will apply: to each 
charge and the sentences will run con- 
currently. l . 

Abdur Rahman, J.—I agree with the 
conclusion arrived at by my Lord the Chief 
Justice and should like to make a few. 
observations in 1egard to the legal points 
raised by the learned Countel for the appel- 
lant. The Criminal Law Amendment Act 
(XXIII of 1932) came into operation on. 
December 19, 1932. It was a temporary 
measure and s.l (3) of the Act had pro- 
vided that it would be keptin force fora 
pericd of three years. The whole of the 
Act was extended to British India and was, 
with the exception of es. 4 and 7, brought 
into force at once; but these secticns were 
to be brought into effect by the various 
Local Governments separately as and when 
they decided to apply them to any area 
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Within their respective jurisdictions. The 
Governmsnt of Madras directed s. 7 to 
come into force in the whole of this Presi- 
dency on December 27, 1932, and a notifi- 
cation tothat effect was duly punished in 
the Fort St. George Gazette on that date. 
An error had crept in this notification and 
this was rectified in the notification dated 
January 4, 1933, which was duly published 
in the Gazette on January 10, 1933. 

A Bill proposing a repeal of s.l (3) of 
the Act (XXIL of 1932) was introduced in 
the Central Legislative Assembly in Septem- 
ber 1935. The object of the Bill was tọ 
place the Criminal Law Amendment Act, 
permanently on the Statute Book of India. 
It was rejected by the Legislative Assembly 
but was passed by the Council of State. 
Section 67-B, Government of India Act, 
1919, had provided that if either Chamber of 
the Indian Legislature failed to pass a Bill 
in aform recommended by the Governor- 
General. he might certify that the passage 
of the Bill was essential for the safety, 
tranquillity or interests of British India and 
the Bill if it had already been passed by 
the other Chamber, would, when signed by 
him, become an Act of the Indian Legis- 
lature. Since the Bill was, as stated above, 
‘refused by the Legislative Assembly and 
passed by the Upper Chamber, the Gover- 
nor-General exercised his authority and 
certified the Bill and when signed by him 
on October 4, 1935, it became an Act of 
the Indian Legislature. 

Section 67-B (2), Uovernment of India 
Act, 1919, had also provided that every 
such Act would be expressed to have been 


“made ‘by the Governor-General and should,, 


as soon as practicable after it had been so 


made, be laid before both Houses of Parlia-. 


ment for a period of at least eight days on 
which each House was sitting and’ then 
presented for His Majesty's assent. Upon 
the signification of such assent by His 
Majesty in Oouncil and the notification 
thereof by the Governor-General, the Act 
was to come inte operation and was to 
have the same force and effect as an 
Act passed by the Indian Legislature. A 
Proviso to this sub-section authorized the 
Governor. General to direct that any Act 
made by him was to csme into operation 
immediately, if, in his opinion,:a state of 
emergency existed which justified such an 
action. Acting under this sub section, His 
Excellency the Governor-General declared 
that an emergency existed which justified 
his action and directed the Act to come into 
Operation immediately. The Governor- 
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General gave his assent on December 17, 
1935, and it consequently was brought into 
force on that day. 

It has now been contended by the learned 
Counsel for the petitioner that inasmuch as 
this Act was made by the Governor-General 
on October 4, 1935, he could not bring it 
into operation by his own declaration after 
a lapse of two months and thirteen days. 
It is urged that the Proviso to the sub-. 
section being in the nature of an exception 
should not have been availed of by the 
Governor General, who should have seen 
that steps were being taken for complying. 
with the requirements of sub-s. 2 and for, 
laying the Act before both the Houses of 
Parliament and rezeiving His Majesiy's 
assent for which the period between. 
October 4 and December 17, 1935, was 
sufficient. 

A reference to the words used in s. 67-B 
(2), Government of India Act, would show 
tbat it was the opinion of the Governor- 
General in regard to the existence of a, 
state of emergency which entitled him to. 
act and bring the Act into operation. It is 
not for this Tribunal, or for a matter of that 
for any other Tribunal, to ascertain waethar 
any state of emergency existed at the time. 
The question whether there was any emer-. 
gency or not was to be determined by the 
Goveroor General and no other Tribunal: 
could or can possibly sit in Judgment and. 
decide whether his opinion was correct or, 
otherwise. It was his opinion alone in- 
regard to the existence of tha state of 
emergency that mattered. The words used, 
in the section are absolutely clear and are 
capable of n> other interpretation. [no a, 
case which wenot up to the Judicial 
Committee of the Privy Oouncil, a similar 
contention was raised in regard to another 
section of the Government of India Act. It 
was summarily rejected by their Lordships: 
seo Bhagat Singh v. Emperor (l). Sec 
tion 67B did not lay down that a 


“declaration by the Governor-General. in 


regard to the state of emergency must. 
necessarily synchronize with the date on 
which the Act was certified or made by. 
him. In fact it is possible to conceive of 
cases in which no state of emergency might. 
have existed at the time when the Act was, 
made by the Governor-General but it might. 
have come into existence subsequently. 
when he might have been obliged to bring. 
it into operation at once. (an it be seriously, 
argued that as some time had elapsed since. 
the Act was made, the Governor-General 
hhadiost his power to declare the existence 


bad 
of a state of emergency although one might 
have come into existence in the meantime ? 
We donot know what steps were taken by 
the Governement to place this Act before 
the two Houses cf Parliament and whether 
it was possible or not to comply with- the 
procedure provided in the section and oke 
tain His Majesty’s assent within the period 
that had elapsed between the date on which 
the Bill wae made by the Governor-General 
and the date on which he directed it to 
be brought into force. But, even ifit be 
assumed that no steps were taken for that 
purpose, itis impossible to hold that the 
mere jnaction on the part of the Govern- 
ment had taken away the power from the 
Governor-General to express an opinion 
that a state of emergency had come into 
existence, and toorderthe Act to be brought 
into fcrce immediately. If he had decided 
to: bring the Act into operation on October 
4, 1935, the order, it is ecnceded, would 
be unassailable. 

It has also been admitted thatif he had 
done so within a reasonable time after that 
date, no exception could have been taken 
to that order. If that be so, and if he were 
the sole judge of the fact whether a state 
of emergency existed or not on a particular 
day, how can his powers be held to have 
come lo an end by ihe passage of time 
during which the Act was not in force? 
He must be presumed to have had sufficient 
material before him to expregs an opinion 
cn the subject and as we are only concerned 
with the expression of his opinion, it ap- 
pears to be futile to argue that the evidence 
on which he formed his opinion should 
have now been placed before the Court in 
order to determine whether his action was 
justified. This would necessitate an investi- 
gation whieh the Ccurt is not competent to 
make. It is unnecessary, therefore, to go 
into tke reasons: which must have decided 
the Governor-Genera} before expressirg an 
opinion in regard to the existence of the 
state of emergency cndcrdering the Act to. 
be brovght into operation. One fact, how- 
ever, is obvious. Hed this Act not been 
brought into fcree on that day or the next 
day, the principal Act, 4. e. the Criminal 
Law Amendment Act cf 1952 would have 
expired cn December 19, 1935, and this Act 
of 1935 would have been rendered ineffectual 
and useless. Ifthe passage of the Bill 
were esecntjal for tLe saie'y, tranquillity 
or interesis of British India and if no ex- 
cepticn eculd be taken to its being certified 
by the Gcverncr-Geneial, «8 it bas rot been 
taken before us, and if it were not possible 


In re SWAMI ARUNAGIRINATHA (MADR) 


171910 


to receive His Majesty's assent during the 
next two days, it was apparent that a 
state of emergency might have been con- 
sidered to have come into existence which 
justitied such an action. He must have had 
sufficient reasons fcr acting in the manner 
in which hə did and it is entirely unneces- 
sary toindulge in surmises. It must, there- 
fore, be keld that this objecticn is devoid 
of any force and must be overruled. 

It is then contended that this power had 
been conferred on the Governor-General 
under a Proviso which should not be taken 
to be effective until an attempt was proved 
to have been made to comply with the- 
requirements of the main clause to which 
it must be taken to have been appended as 
subordinate. It is not possible to accede 
to this contention either. A perusal of 
8. 67-B (2), Government of India Act, would 
show that the Proviso was added to the 
sub-clause with the object of dispensing 
with the procedure laid down in the sub- 
clause under certain circumstances, If those 
circumstances were found to be existing, 
the Governor-General was authorized to 
bring the Act into operation at once without 
waiting for the pericd which would have 
elapsed if the Act were to be laid before 
both the Houses of Parliament for a given 
number of days when they were in session 
and then presented to His Majesty for 
assent. Thereis nothing in the section 
which would entitle one to hold that these 
powers could be exercised by him only at 
a Particular time. On ihe contrary the 
language of the section is clear and is to 
the effect that if he discovered a state of 
emergency at any time before the Act had 
come into force. he was authorized to func- 
tion and bring the Act into operation at 
once. In that case, His Majesty in Council 
has full authority under the Proviso to the 
sub clause itself to disallow the Act if it 
did not meet with his approval. Viewed in 
this light the Proviso must be taken to be 
in the nature of a condition on the previ- 
sions of the sub-clause itself and cannot be 
held to depend on it for ifs enforceability. 
In other words, the Act was required to be 
submitted to koth the Houses of Parliament 
and then to His Majesty for assent only 
wi.en the Governor-General did not con- 
sider that astate of emergency existed 
which would authcrize him to enforce the 
Act made by him esriiér. There was 
nothing in s.6%-B which could have pre- 
vented the Governor General from apply- 
ing the Act even ifit had been submitted 
to the House of Parliament, and hefore 
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it had received His Majesty's assent. 
Toat this should have been so is entirely 
consonant with reason. After all the 
ultimate duty of governing the country 
and maintaining law and order was his 
and it was, therefore, not only proper but 
necessary that he should have had the 
power to bring a particular law into 
operation if he were satisfied of the 
existence if a state of emergency in which 
he considered it necessary to act under 
the Proviso to sub-cl. 2 of s. 67 B, Govern- 
ment of India Act. There can thus be no 
doubt that as laid down in Rex v. Dibdin 
(2) “the proper way to regard a Proviso is 
as a limitation upon the effect of the 
principal enactment. ` 

The third point urged on behalf of the 
petitioner was thatthe Act of 1935 was it- 
self repealed by Act XX of 1937 and the 
Criminal Law Amendment Act of 1932 
should, therefore, be held to have been 
restored to its original position and would 
be of no use in 1938 as it was brought 
into existence for a period of three years 
only. If we remember the nature of the 
Act passed in 1935 the argument advanced 
by the learned Counsel for the appellant 
would loseits force. The Act of 1935 
was, as stated above, brought into existence 
with the cbject of repealing s. 1 (3), 
Criminal Law Amedment Act of 1932 
and thus doing away with its temporary 
nature. Once the Act of 1935 came into 
force, 8. 1 (3) of the principal Act must 
be held tohave been taken ont of that 
Act and the words regarding the tem- 
porary nature of the Act having been thus 
deleted, the Act of 1982 must be regarded 
to have been placed on the Statute Book 
of India permanently. Having fulfilled 
its purpose, the Act of 1935 thus remained 
of no value and any further retention 
of the same would h.ve led to confusion 
and would have been in any case useless. 
it was for that reason that it was repealed 
by Act XX of 1937, This is not, however, 
all. Section 4 of%ke Act “XX of 1937) pro 
vides that the repeal by this Act of any 
enactment shall not affect any Act in which 
such enactment has been applied or 
incorporated. When faced with this pro- 
Vision, the learned Counsel for the 
petitioner contended that it had no appli- 
cation since the word ‘applied’ must 
be taken to referto the app'ication of an 
earlier enaclment to a later enactment 
and cannot be taken to imply, include or 


(2) (1910) LR P57;79 LJ KB 517; 101 LT 722.28 
TL R150. | oe 
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contemplate the alteration of the earlier 
enactment by the operation of the latter. 
He contended similarly that the word ‘in- 
corporate’ must not be taken to mean any- 
thing” else except when certain provisions 
of an enactment have to be inserted in or 
combined to another and not when certain 
existing provisions of an Act have to be 
deleted. First of all there is no justification 
for us to give to the words used in the 
Section the narrow meaning which the 
learned Counsel for the appellant has been 
tryingtodo. Not having been defined by 
the General Clauses Act or by the Act in 
which they have been used. they should be 
deemed to have been used in their ordinary 
sense and there is no reason tohold that 
the application of an enactment necessarily 
means the application of an earlier enact- 
ment tothe later. Secondly, we are con- 
cerned just now with the effect of the 
application of or even of incorporation of 
2 later enactment in the former. It is im- 
material for this purpose if, as a result 
of a subsequent enactment, some provision 
is either added to or subdtracted from an 
earlier Act. It may have been either, and 
s.4 of Act XX of 1937 provides that the 
repeal of any enactment—Act of 1935 being 
the enactment in this case—shall not affect 
any Act, 2, e. the Act XXIII of 1932 in. which 
such enactment (thatof 1935) has been 
applied or inc rporated. Our attention has 
been drawn in this connection to an amend- 
ment of the General Clauses Act, s. 6-A 
by Act XIX of 1936. This provision in the 
General Clauses Act makes tha position 
still clearer that the effect of Act XX of 
1937 could not have been as argued by the 
learned Counsel for the appellant. 

The next contention urged on behalf of 
the appellant was tothe effect that even if 
these objections were decided against him, 


-it must be held that, so far ass. 7. Orimi- 


nal Law Amendment Act, was concerned, 
dt hid no force in this province after the 
expiry of three years for which the princi- 
pal Act was passed by the Legislature. The 
argument has been put thus. This Act 
of 1932 was brought into force for a period 
of three years. Tbe notification issued by 
the Government of Madras in 1932 must 
therafore be taken to have been for three 
years only. Although the temporary nature 
of the Act was gone as soon as the Act of 
1935 was passed, nothing haf been done 
in this Presidency to continue the operation 
ofs. 7 after December 1935. The conten- 
tion has obviously, no. force. When the 
Local Government applied s. 7, Criminal 
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Law Amendment Act, to this Presidency, 
no period was fixed by it for which this 
section was to bein force in this part of the 
country. If the Criminal Law Amendment 
Act had died by efflux of time a natural 
death or had not been made permanent, 
the operation of s. 7 in this Presidency 
would have certainly come to an end in 
December 1935. But, once we find that the 
statute containing 8. 7 continued to remain 
in. force even after December 1935, it would 
have been superfiuous for the Madras 
Government to issue another. notification 
to bring into operation a section which was 
already in force in this Presidency. 
. It was then attempted to be argued that 
the Criminal Law Amendment Act was 
brought into force in peculiar circumstances 
which prevailed at the time when the Act 
was passed and s. 7 of the Act must not 
therefore be applied to circumstances which 
were not then under contemplation. It was 
suggested that the Act was brought into 
operation to prevent boycott, or what has 
ecme to be described in ordinary parlance 
as, ‘picketing’ and was never intended to be 
applicable to the set of circumstances in 
which these prosecutions have been started. 
We are thus asked to interpret the statute 
in ‘accordance with the intention of those 
who madeit. It must be remembered that 
if the words of the statute are unambiguous, 
no more is necessary than to interpret 
them in their ordinary or what is usually 
known as literal or grammatical senge— 
bearing in mind that the words employed 
by the framers can best declare their inten- 
tion. Moreover, we are not really concerned 
with the intention of the framers but with 
the initendment of the Act itself and which 
can only be taken to refer to the meaning of 
the words’ used therein; and when we find 
that the language employed in the section, 
which we have now been called upon to 
interpret, is clear and admits of only one- 
meaning, the task of interpretation can be 
hardly said to arise. In these circum! 
stances, it is unnecessary to speculate on the 
- intention of the framers of the Act. This 
rule has teen laid down by Lord Halsbury 


in Leader v, Duffy (8) at p.301*, in the fol- 
lowing words: 

. “Whatever the instrument it must receive acon- 
stsuction according to the plain meaning of the words 
and sentences therein contained and... . it is argu- 
ing in a vicious circle to begin by assuming an 
intention apart from the instrument itself and having 
‘made the fallacious assumption to bend the language 
in favour of the assumption so made,” 


(3) (1888) 13 A O 294; 58 LJ PO13:59L T 9. 
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It is quite true that the Act which we 
have now been called upon to interpret 
is penal in its nature and we have therefore 
been asked to construe the section strictly. 
The rule of strict construction requires that 
the language should be construed in such 
a manner as not to bring cases within the 
ambit of the section which do not fall 
witnin the reasonable meaning of its words 


or terms. Itonly means as held in London 
ng Council v. Aylsbury Dairy (4) 
that, 


“no violence must be done to its language to bring 
people within it but rather care must be taken 
that no one is brought within it who is not brought 
within it in express language.” 


Bearing these principles of ‘interpretation 
in mind and applying. them to the section 
which we have now been c.lled upon to 
construe, the first question is if there are 
any words employed by the framers 
of the Actin tke section which can be so 
interpreted as to show that the act imputed 
to the appellant is not covered by them. 
I have read and re-read the section with 
care and find nothing therein which would 
justify me in putting the construction which 
we have been asked to placeonit. If the 
Premier were entitled to move the Legisla- 
ture or the Government to repeal the order 
which was passed to introduce the com- 
pulsory teaching of Hindi and if people were 
loitering in front of his house with the 
object of forcing him to move in tke matter 
in order to have the order cancelled, which 
he had a right todo or abstain from doing, 
the action imputed to the accused would 
apparently fall within the mischief the sec- 
tion was designed to prevent. It is possible 
for us, sitting as interpreters, to say that 
the words of the section would not bring 
such a conduct within its plain meaning ? 
For this purpose it is impossible to read or 
import words into the section which are not 
there. It was suggested that the act refer- 
red to in s. 7 must be that ofa private 
individual which the person is entitled to 
commit or abstain from doing as 
distinguished from the act of a Government 
Officer or that of a public servant. But is 
there anything in the section which would - 
justify our interpreting the word ‘right’ in 
tte manner suggested by the learned 
Counsel for the petitioner ? I find nothing 
to that effect and would, therefore, agree in 
holding that the ccnduct imputed to the 
appellant is covered by the language 
empluved in the section. 

It was argued in the end that the accused 
BS at 1 Q B 106,67 LJ QB 24; 77 L T440;61 J 
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was not being prosecuted for an offence 
under s.7, Criminal Law Amendment Act 
of 1932, but for the abetment of that offence 
and since it was not an offence under the 
Indian Penal Code or under a spacial law as 
defined in s. 41, Indian Penal Code, the 
abétment of the same was not punishable. 
‘Having heard the learned Counsel for the 
appellant and the learned Advocate-General 
on this point, there is no doubt in our minds 
that the Criminal Law Amendment Act 
falls within the definition of special law as 
defined in s. 41, Indian Penal Code. A 
Special law has been defined in the Ovde 
as being applicable toa particular subject. 
The Indian Penal Code was passed in 1861 
and attempted to define the offences which 
were according tothe then prevailing state 
or Conditions of the society considered to be 
punishable. After all, it presented the 
Minimum which conld be expected tobe 
observed by the citizens of the state atthe 
time. It is only natural that with tha 
growth of new ideas and development of 
new conditions, new circumstances would 
come into being calling for protection and 
new acts would have to be brought within 
the list and declared as offences. This could 
only be done by either amending the Indian 
Penal Code or passing loci or special laws. 
If it were required to deal with a spacial 
class of cases and if it were considered 
advisable not to amend the Indian Penal 
Oode, but to pass a separate Act for the 
purpose, the Act would fall within the defini- 
tion of ‘special law’ as defined by s. 41. 
Indian Penal Code. and an abetment of the 
same would be punishable under hap. V 
of the Penal Code. 

Reliance was placed by the learned Counsel 
for the petitioner on a number of cases and 
he attempted to show that. when certain 
acis did not fall within the definition 
‘of an offence under the Penal Code their 
abetment would not be punishable. Thisis 
obvious. But as we are holding the 
Criminal Law Amendment Act to be a 
‘special law within the meiing ofs. 41, 
Indian Penal Oade, no useful purpose would 
be served by examining the cases cited on 
behalf of the appellant in detail. 


N.B. Sentence reduced. 
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_ PRIVY COUNCIL 4 
Appeal from the Caleutta High Cour 
December 19, 1938 
Loen THANKERTON, Lorp ROYER AND 
Sir Gearan RANKIN 
Sreemati RADHARANT DASSYA 
AND oTdERSS—APPELLANTS 
VErSUS 
Sreemati BRINDARANIL AND oraers—~ 


RESPONDENTS 

Hindu Law — Widow — Surrender — Dayabhaga 
school—Mother succeeding to property of deceased son 
~-Deed of relinquishment executed by her in name 
of her eldest son as karta, on condition of getting 
monthly allowance till death—Eldest son executing 
agreement to pay monthly allowance—Held, on con- 
struction, that surrender was bona fide and of whole 
estate in favour of all sons and not only in favour 
of the eldest. 

A Hindu governed by Dayabhaga died leaving him 
surviving five sons. By his will he left his property 
to his sons in equal shares, and he directed that on 
his death his properties and business should continue 
to be managed and enjoyed jointly. There was a pro- 
vision entitling the widow in case of disagreement 
among members ofthe family, to a separate place 
for her residence, and of maintenance. Onths death 
of one ofthe sons unmarried the widowed mother 
succeeded to hig share in property. M who was the 
eldest son managed the joint propert.es with the 
consent of other brothers. Subsequently there was a 
transaction evidenced by or contained in two regis- 
tered instruments, one being a nadabinamea (release) 
executed by the mother and the other an ekrarnama 
(agreement) executed by M and signed by his brother 
as consenting thereto. The former was addressed to 
M andthe latter to the mother. The mother wasa 
pardanashin lady and by her deed of relinquishment 
gaveup the right of enjoyment of the share of pro- 
perty inherited by her from her deceased gon on the 
condition of getting a mashahara (monthly allowance) 
of Rs. 150 till her death. By an ekrarnama M agreed 
to pay Rs. 150 per month to his mother, in the capacity 
of the karia of the family anda reference was made 
to the provision for maintenance in his father’s will. 
The parties had acted upon the transaction for a 
long time and the mother had even brought a suit, 
once, for recovering arrears of maintenance : 

Held, agreeing with the High Court that the release 
was intended as operative in favour of #ll the brothers, 
The mere circumstance that of the two documents 
the one executed by the mother was addressed to 
M and vice versa was explained by the fact that he 
was karta of the family. The mere fact that the 
allowance was described as mashahara did not cast 
any doubt upon its having been granted for the pur- 
pose of maintenance and the surrender made by mother 
wasa bona fide surrender of the whole estate and 
not a mere arrangement for dividing it with the 
reversioners, ip, 620, col. 1.) 

Held, aslo that the fact that the transaction was 
acted upon by herself and to her knowledge by her 
sons was more than sufficient evidence of her having 
understood the transaction. Bhagwat Koer v. Dhanuk- 
dhari Prasad Singh (1) and Vytla Sitanna v. Mativada 
Viranna (3 , applied. 

A. from a judgment of the High Cour 
cf Judicature at Oalcutia, dated January 
17, 1936, reported as 165 Ind. Oas. 545. 

Messrs. L P. E. Pugh, K.C. and J. M. 


Parikh, for the Appellants. 
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Mr. J. M. Pringle, for the Respondents. 
Sir George Rankin.—The parlies in this 
cage are governed by the Dayabhaga. The 
appeal is brought by the plaintiffs whose 
sult, instituted on September 20, 1930, in 
the Court. ofthe Subordinate Judge at 
Dacca, has been dismissed by the trial 
Court ‘April 20,1932), and by tke High 
Court (January 17, 1936). The plaintiffs 
.ate-the mother, widow and son of Matilal 
‚Das who died on October 24, 1925, and 
between them they represent his estate. 
They claim that Matilal in 1918 succeeded 
to. the whole estate of his uncle Sashi 
„Mohan -who had died unmarried on October 
1, 18°5, The plaintiffs’ case is simply that 
on the death of Sashi Mohan his mother 
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Shyam Peary succeeded to his property 
for the estate of a Hindu mother, and that 
on her death (November 16,1918), Matilal 
was the nearest reversioner to Sashi Mohan. 
They admit that in the events which have 
happened they have no need of relief as 
regard three-quarters of the estate left by 
Sashi Mohan but they say that Brindarani 
Dasi, the first defendant isin possession of 
and claims title to the remaining quarter. 
They seek a declaration of title and a decres 
for possession against her: the other de- 
fendants are joined pro forma. Brindarani 
is the only child of Radhika Mohan sur- 
viving at the date of the suit, and she 
represents his estate. 


SHYAM PEARY 
| (died November 16, 1918) 





centennial 








| | 
i Lal Mohan Kshetra Mohan Sashi Mohan 
(died 1896). Stea ASe Cor 1885) (died Hi (died October), 1867). 
widow Govinda widow Priamoyee Radharani 
Rani (died 1920) (died 1902). (plaintiff No. 1) 
oo i: | PER e — 
| | 
Krishna Preyashi Brindarani Matilal = Brojomohini, 
(died May 22,1980) (defendant No. 1) (died co | (plaintiff No. 2.) 
24, 1925.) 


| ons ons 
defendants Nog. 2 to 6. defendant Nos. 7 to 12. 


~ There is little room for dispute as to 
the facts. Madhusudan Das was possessed 
of considerable property and a money- 
‘lending business. He died on April 12, 
1865, leaving him surviving five sons of 
-whom. Bashi Mohan was the youngest. 
By his will, dated November 24, 1855, 
be left his property to his sons in equal 
shares and he directed that on his death 
his: prcperties and business should con- 
tinue to be managed and enjoyed jointly 
‘in: (ejmali); the charge ‘of the entire estate 
Being made over to the sons as they 
came of age. As regards his mother and 
widow, he directed that tbe amounts that 
might from time to time become necegsary 
‘for going to holy places and for other 
due: and needful expenses should be 
supplied fr m his estate by all the sons 
in equal shares. There was a provision 
entitling each of these ladies in case of 
disagreement*°among members of the 
amily to a separate place for her residence 
and certain guardians, nominated by the 
will, were to fix the amount of mainten- 


gada 
Ajit Kumar Das 
(minor) 
(plaintiff No, 3). 


ance. Hedeclared that his widow should 
be absolutely entitled to her own crna- 
ments and any cash in her possession. 

In October, 1885, a few months after. the 
death of Madhusudan, Sashi Mohan died 
an infant and unmarried; whereupon 
his mrther Shyam Peary succeeded to his 
one-fifth interest (3annas 4 gandas) in his 
father’s estate. The eldest of ithe sons 
Mohini Mohan managed the various pro- 
perties left by Madhusudan, bnt some 
questions having arisen between him and 
his three brothers,. an _ agreement in 
writing dated December 7, 1875, was entered 
into by all four. This document ignored 
the mother's right to one-fifth of the 
property as representing Sashi Mohan, 
and proceeded onthe footing that the 
four surviving brothers were the owners 
in equal shares. It provided that Mohini 
Mohan was to continue in management 
as karta consulting with his brothers upon 
certain matters; thatthe property should 
continue to be undivided, each brother 
drawing Rs, 300 per month from the estate 
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and that certain complaints which had 
been submitted to arbitration should be 


withdrawn. 


On September 29, 1577, there took place 
the transaction which gives rise to the 
dispute which has now been brought before 
their Lordships. This transaction is evi- 
denced by or contained intwo registered 
instruments each bearing date September 
29, 1877, one being a nadabinama (release) 
executed by Shyam Peary and the other 
an ekravnama {agreement} executed by 
‘Mohini Mohan and signed by his brother 
Lal Mohan as consenting thereto. The 
former is addressed to Mohini Mohan and 
the latter to Shyam Peary. The arguments 
which have been put fcrward upon the 
true construction of these documents make 
it necessary toset them out herein. The 
question which arises upon them and 
upon the actings ofthe patties thereon is 
whether the Hindu mother’s estate of 
Shyam Peary in the one fifth share of Sashi 
-Mohan (in his father’s properly) became 
extinguished so as to vest Sashi Mohan's 
one-fifth share in his surviving brothers 
subject to the monthly allowance of Rs. 150 
which Shyam Peary had stipulated for. If 
the mother’s interest was extinguished and 
the estate vested in the brothers, then the 
appellant’s suit must fail as the Courts in 
India hare held. 


0 

Sri Mohini Mohan Das, son of late Babu Madhu- 
sudan Das, inhabitant of Sabjimahal, Polica 
Station Sadar, District Dacca, by occupation 
money-lender, traderand eemindar, and by caste 
Barendra Saha. 

I, Sreemati Shyam Peary Dasya, widow of the said 
late Babu Madhusudan Das, residence, caste and 
occupation as above, do hereby execute this 
nadabinama-patra (Deed of Release) to the effect 
folowing:— 

My husband Babu Madhusudan Das having died, 
leaving him surviving five sons, namely, yourself, 
Radhika Mohan Das, Lal Mohan Das, Kshetra 
Mohan Das and Sasi Mohan Das, two. daughters, 
namely, Sreemati Gangamani and Sreemati Jamuna, 
and myself as his widow and providing by a 
will dated Agrahazan 8, 1262 B.S. that the immov- 
able and movable Properties left by him should 
be possessed, enjoyed andmanaged by the eldest 
son in succession, you, being his eldest son and 
capable, obtained a certificate from the District 
Judge of Dacca under Act XXVII of L860 according 
to the terms of the said will and have 
been possessing, enjoying, managing and acting as 
karta of all the movable and immovable properties 
left by him. In the meantime, owing to bad luck, 
your youngest brother, born of my womb, namely, 
Sasi Mohan Das died unmarried on Aswin 16, 1272 
B.S. and although you and my other sons are the 
next reversioners of the said deceased; yet accord- 
ing to the Sastras, I am entitled toa right of 
enjoyment of the share left by the said deceased 
gon, for my life-time; I having accordingly applied 
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for obtaining a certificate under Act XXVII of 1860, 
in respect of that share, my application was rejected 
up to the High Court, and the properties have 
remained in your possession and enjoyment and 
under your management. Although being a 
pardanashin woman of a respectable family, 
Iwas unable to carry on management, yet being 
led by the evil advice of mischievous persons,I at 
times expressed a desire for instituting a title 
suit in Court for the share of the said deceased 
son and thus caused pain tothe good heart of you, 
my son, born of my own womb and as you are 
dissatisfied on account of that, I am in great 
uneasiness of mind. Whereas my sons yourself 
and others, are the real heirs and owners of the 
share left by the said deceased son, and whereas 
I am never myself capable of managing the same 
without \the help of) those appointed to act ng 
karta of the estate left by my husband, namely 
yourself and others,—I proposed to give up the 
right of enjoyment which I have and had in respect 
of the share left by the said deceased son,in the 
properties, etc., mentioned in the schedule below and 
inthe properties that may in future be acquired 
with the profit thereof as well as in the money- 
lending and trading concern, Government pro- 
missory notes, Bank shares, etc., relating to- the 
said estate, on condition of getting a mashahara 
(monthly allowance), on and from the present 
months till the end of my life, at the -rate of 
Ra 150 one hundred and fifty rupees at a lump per 
month out of thesaid estate, i e, the share left 
by the said deceased son. And having agreed 
thereto, you have executed in my favour an 
ekrarnama (agreement) stipulating to pay a sum of 
Rs. 150 in lump per month on condition that I shall 
have no power to cellor give away the right of 
getting thesaid money. Therefore, being in full 
possession of my senses and out of my own accord, 
1 aie up, by this madabi (Release), whatever, 
rights of enjoyment I have or had under the 
Sastras, in the share left by the deceased son, on 
the aforesaid terms, Save and except getting 
this fixed monthly allowance in respect of 
the share of the said deceased son, I shali 
never be entitled to file any suit in Court, demand- 
ing any accounts, ete., for the past and making 
any sort of claims, ete., for the future. If I do the 
same shall be disallowed by the Gourt. To this 
effect I execute this nadabinama (Deed of Release) 
Finis, dated Aswin 14, 1284, B. S. ° 


To 

The worthy of remembrance Sreejukta (worm- 
eaten—Shyam Peary Dasya, widow of late Madhu- 
sudan Das inhabitant of (?)) Sabjimahal, Police 
Station Sadar, District Dacca, by caste Barendra 
eSaha, by occupation, money-lender, trader and 
zemindar, etc. 

i, Mohini Mohan Das, son of the said late Madhu- 
sudan Das, inhabitant of the same place, by caste 
and by occupation as above, do hereby execute hig 
ekrarnama-patra (Agreement) to the effect follow. 


ing :— 

That my father, the late Madhusudan Dag 
having died on Baisakh 1, 1272, B. eaying 
him surviving five sons, namely, myself, Radhikg 
Mohan, ! al Mohan, Kshetra Mohan and Sasi Mohan 
Das and two daughters, namely Gangamoni and 
Jamuna Dasya and a widow, viz» yourself and 
providing, by a will dated Agrahayana 8, 1262, 
B. S. that the immovable and movable properties 
left by him shoud be possessed, enjoyed 
and managed by the eldest son in succession, 
I being his eldest son, made an app-ication before 
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the District Judge of Dacca under Act XXVII of 
1860, according to the terms of the said will, and 
obtained a certificate, and have been possessing, 
enjoying, managing and acting as karta in respact 
of all the immovable and movable properties left 
by him. In the meantime, owing to bad luck, my 
youngest brother, born of your womb, namely, Sasi 
Mohan Das died before his marriage on Aswin 16, 
1272, B S. I and my other brothers are the abgo- 
lute owners of the (properties of) the said deceased 
(brother) but as under the Sastras, you are entitled 
to a right of enjoyment of the share left by our 
said deceased brother, for your life, you made an 
application to the Distriet Judge of Dacca for ob- 
taining a certificate under Act XXVII of 1860 in 
respect of the said share, and your prayer in that 
behalf having been rejected up to the Hon'ble High 
‘Court, under the provisions of the said will, all the 
properties have remained in my possession and 
enjoyment as well as under my management. With- 
out remaining satisfied with that order, under the 
evil advice of mischievous persons, you are express- 
ing a desire for instituting a regular (title) suit 
in Court for (worm-eaten) of the son; in that case 
the properties will be ruined on account of heavy 
expenditure and both will suffer mental pain and 
nobody can say what would be the ultimate result. 
Whereas, in father’s will, there is permission for 
maintaining you and the sisters, so long as we are 
capable, and whereas you have by a nadabi (deed of 
release) renounced all claims and demands regard- 
ing the enjoyment of the share left by the deceased 
brother Sasi Mohan, for your life, and have desired 
to receive a sum of Rs, 150 (one hundred and fifty 
rupees) in lump per month from the present month 
up till the end of your life, out of the share of the 
ssid deceased brother~—I, under the terms of the 
will of my deceased father, and on the strength 
of my position as karta of the estate left by him, 
of my own accord and in full possession of my 
senses execute this ekrarnama and provide that so 
long as you Jive, you shall get a sum of Rs. 150 
(one hundred and fifty rupees) in lump per month, 
out of the said share; you shall not be entitled 
to give away or sell the same to any one. Myself 
or the persons acting as karta after we shall pay 
up the said money to you every month; if we fail 
to pay up the same then you shall be entitled to 
realise the same from the share left by the ssid 
deceased brother, by suing forthe same in Court; 
any objection to this either by myself or by 
my representatives shall not be entertained. To 
this effect, 1 execute thisekrarnama Finis. Dated 
Aswin 14, 1284, B. 8.” 


On Juns 26, 1378, Radhika Mohan died, 
leaving a widow Govinda Rani and two 
daughters: so the widow succeeded as his 
heiress. Thereafter, the three surviving’ 
brothers and Govinda Kani, without divid- 
ing the properties, were possessed each 
of one-quarter share of the whole estate 
left by Madhusudan, until in 1881 Kshetra 
Mohan transferred his quarter share to his 
eldest brother, Mohini Mohan. In 1881, 
Govinda Rani sued her late husband's 
three brothers (suit No. 73 of 1883 in the 
Court of the Subordinate Judge of Dacca) 
alleging that Kshetra Mchan’s share had 
been purchased by Mohini Mohan on 
behalf of and “with monies belongiog to 
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himself, Lal Mohan and Radhika's eslate, 
Oa July 9, 1885, her suit was compromised: 
it was decreed that Govinda Rani’s share of 
Madhusudan’s estate should be one qu irter, 
that is, that the release by Shyam Pery 
of her right to inherit from Sashi Mohan 
had vested one-quarter of Sashi Mohan’s 
fifth in Radhika Mohan, and that Govinda 
Rani was liable to pay one quarter of the 
monthly allowance of Rs. 150 payable to 
Shyam Peary : but Govinda Rani’s claim 
to participate in the parchasa of Kshetra 
Mohan’s share was not sustained by the 
decree. 

At the same time another suit was being 
prosecuted in the same Oourt (suit No. 85 
of 1383), having been brought on Septem- 
ber 28, 188', by Shyam Peary agatost her 
three sons aad Govinda Rani to recover 
arrears of her monthly allowance of Rs. 150 
out of the estate of Sashi Mohan on the 
basis of the ekrarnam.1 of September 29, 
1877, executed by Mohini Mohan The 
suit succeeded as against all the defen- 
dants both in the trial Court (April 25, 
1885) and on appeal (June 2, 1886), Shyam 
Peary obtaining a decree to recover 
Rs. 5,837 and certain costs out of the pro- 
perlies mentioned in the schedule to her 
plaint, that is a decree to enforce her 
charge upon the estate of Sashi Mohan. 

Krom the subsequent history of the 
family as shown in the pedigree table, it 
sufficiently appeare that Shyam Peary 
succeeded as heiress to Mohini Mohan on 
his death in 1896 and to Lal Mohan on 
his widow's death in 1902; and that on 
the death of Shyam Peary in 1918, Matilal 
became entitled as the nearest reversioner 
of these two uncles. In this way he came 
into p:ssession without difficulty of three- 
quarters of Madhusudan’s whole estate 
which means that he obtulned inter alta 
three-quarters of Bashi Mohan's undivided 
one-fifth share. In the present suit his 
representatives now claim against Radhika 
Mohan’s daughter and representative 
Brindarani that quarter of Sashi Mohan’s 
fifth (viz, one-twentietQ or 16 gandas' 
share of the whole) of which Radhika 
Mohan’s branch has long been in pcssession. 

The appellants contend that the transac- 
tion of September 29, 1877, is not shown 
to have been understood by Shyam Peary 
who was pardanashin ; that it transferred 
merely the management of Sashi Mohan's 
share to Mohini Mohan; that if it trans» 
ferred anything by way of title it transe 
ferred not her whole interest and estate 
as a Hindu woman but a mere life estate 
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in the English sense; that it did not 
operate to accelerate the opening of the 
succession to Sashi Mohan's estate because 
it was a transfer to Mohini‘ Mohan alons, 
and in any case is not shown to have been 
accepted by all the surviving brothers; 
and also because of the reservation of the 
monthly allowance of Rs. 150. 

Their Lordships agree with the Uourts in 
India that none of these contentions can 
be sustained. If the nadabinama of Septem- 
ber 29, 1877, be regarded as a transfer, it 
is not possible to construe it as transferring 
a mere rightof management or anything 
less than or different from the whole interest 
of Shyam Peary asa Hindu mother in her 
sons estate. That interest was the interest 
of alimited owner and is quite correc ly 
and naturally described as a right of 
epjovment according to the Sastras,- Her 
suit of 1883 and the fact that the transac- 
tion of 1877 has been acted on by herself 
and to her knowledge by her sons and 
their representatives for many years is 
more than sufficient evidence of her having 
understcod the transaction. It has been 
suggested by the learned Counsel that her 
actings upon her deed do not show that she 
appreciated that she was parting with more 
than a life Interest in the English sense, 
but as she took and enforced a charge upon 
the whole interest of Sashi Mohan for her 
monthly allowance, the suggestion caunot be 
accspted. 

Even so, however, it is necessary 10 
consider whether the instruments of 1877 
effect or evidence sucha relinquishment by 
a Hindu woman of ker right to succeed 
as heiress under the Darabhaga as would 
in law accelerate the falling in of the 
reversion to the estate of tte last full 
owner. If the benefit of the transaction 
was intended by her to acerue to Mohini 
Mohan alone then it could not have this 
effect: andif-in law it has to be regarded 
asa transfer to ali four of the brothers so 
as to depend for its effectiveness upone 
their acceptance and consent, the respon- 
dents might be m some difficulty upon the 
evidence. In the High Court Mitter, J. 
referred to the judgment delivered by 
Viscount Cave on behalf cf the Board in the 
case of Bhagwat Koer v. Dhanuklhari 
Prasad Singh (1) wherein the law was 
expounded and applied as follows: 

“The power of a Hindu widow to surrender or 


(1) 46 I A 259 at p 270;53 Ind. Oas. 347; A IR 1919 
O 75; 47 0466; 837 ML.) 518; 17 A Ld 1036; (1919) 
Ww £0; LPLTi;z: UPL R (PC) 27;22 Bom. L 
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relinquish her interest in her husband's estate in 
favour of the nearest reversioner at the time has 
often been considered and was fully dealt with by 
the Board in the recent case of Rangasami Gounden 
v. Nachiappa Gounden (2). As pointed out in that 
case, it is settled by long practice and confirmed 
by a serjeg of decisions that a Hindu widow can 
renounce the estate in favour of the nearest rever- 
sioner, and by a voluntary act efface herself from 
the succession as effectively as if she had then died. 
This voluntary self-efiacement is sometimes referred 
to as a surrender, sometimes as a relinquishment 
or abandonment of her rights; and it may be effected 
by any process having that effect, provided that 
there is a bona fide and total renunciation of the 
widow's right to hold the property. In the present 
case there was indeed no formal surrender by the 
widow of her estate; but there was an express 
agreement, binding upon her, that for considerations 
which appeared to her sufficient she would abandon 
the claim which at the time she had a good right 
to make and would have no right, claim or demand 
in respect of the estate of her late husband, It is 
true that the documents were drawn up on the 
footing not of a surrender of an acknowledged right, 
but of an admission that the right did not exist: 
but in substance, and disregarding the form, there 
was a complete self-effacement by the widow which 
precluded her from asserting any further claim to 
the estate.” 

Again, in Vytla Sttanna v. Marivada 
Viranna (3) where the question was whether 
a widow could relinquish in favour of a 
daughter, it is pointedly observed in the 
judgment delivered by Sir John Wallis: 

“But though the doctrine of surrender by a widow 
hes undergone considerable development in recent 
years, it must be remembered that the basis of it 
is the effacement of the widow's interest, and not 
the ex facie transfer by which such effacement is 
brought about. The result is merely that the next 
heir of the husband steps into the succession in. 
the widow's place.” 


- Applying these principles to the present 
case their Lordships are not of opinion that 
the transaction of 1877 fails to operate as a 
relinquishment for want of proof of ecepte 
ance and consent by all the reversioners, 
but they find it necessary to eonstrue the 
instruments of Saptember 29, 1&77, to see 
whether the “release” was intended to 
benefit one oniy, or some only, of the 
persons who were at that time the nearest 
reversioners. They do not so interpret the 
transaction: they agree with the High Oourt 
that the release was intended as operative 
in favour of all and that thisis the true 
construciion of the mnadabinama. It is 


(2) 46 [ A 72; 50 Ind. Cas. 498; A I R 1918 PO 196; 
42 M 523: 36 M L J 493; 17 A L J 536; 290 L J 539; 
21 Bom. L R 610;23 CW N 777; (1919) M W N 262; 
28M L T 5,10 L W 1051 U PLR (PC) 66 


(P O). 

(3) 61 I A 200 at p207; 146 Ind. Cas. 28; 6 RPC 
142; A I R 1934 P O 103; (1934) MW N 414; 39L W 
607: (1934) A LJ 433; 38 C W N 697; 59 O L J 354; 
67 M LJ 20; 36 Bom. L R563; 15 PL T 497; 57 M 749; 
a OL R 373; 1934 A L R 527; 11 OWN 596 
(P 0) 
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also the construction acted upon by all the 
parties concerned, The mere circum- 


stance that of these two documents the one - 


executed by Shyam Peary was addressed 
to Mohini Mohan and vice versa is ex- 
plained by the fact that he was karta of 
the family. 

The only remaining objeclion to the 
transaction being treated asa relinquish- 
ment, ia based onthe month!y allowance 
(mashahara) of Rs. 150. It is said that 
this word docs nct mean “maintenance” 
and that it was not given to Shyam Peary 
for maintenance. Stress is laid on the fact 
that Madhusudan had in bis will provided 
for her residence and maintenance, and it 
is said that .in the circumstances the 
allowance was either not required for main- 
tenance or exceeded what was required 
for that purpose, It will be noted that in 
the ekrarnama executed by Mohini Mohan 
the. covenant for payment of the monthly 
sum was introduced by a recital which 
refers to the provision for maintenance in 
Madhusudan’s will. It may well be that 
Shyam Peary did not, out of the sum of 
Rs. 150 have toprovide herself with a 
place of residence or her daily food. On 
that point and on the question whether she 
had before September 1877, been in 
receipt of any money as miintenance from 
her husband's estate, evidence is lacking. 
But the learned Judges of the High Court 
have held that in all the circumstances tke 
allowance was no more than was proper, 
and they have taken fully into their con- 
sideration the position in life of her hus- 
bend and the size of the estate left by her 
son Sashi Mohan. Their Lordships would, 
in any case, be slow to interfere with their 
decision upon such a question [Srima't 
Nittokissoree Dossee v. Jogendro Nauth 
Mullick (4), Ukradeshwart Babuasir v, 
Homeshwar Singh (5)]. and they find no 
reason for doubting its correctness, The 
provisions’ of her husband's will would not 
have enabled her to get an excessive 
amount of maintenance. The fact thatthe 
allowance was described as mashahara does 
not in their Lordships’ view cast any duubt 
upon its having been granted for the 
purpose of maintenance and they consider 
ihat. the surrender made by her was a 
bona fide surrender cf the whole estate and 


(4)5 I A 55 at p 56;3 Gar. 792; 3 Suther 505 
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not a mere arrangement for dividing it 
with the reversioners. 

They will humbly advise His Majesty 
that this appeal should be dismissed. ‘The 
appellants must pay the costs of the first 
respondent, who alone appeared. 

8. Appeal dismissed. 

Solicitors for the Appellants.— Messrs. 
Stanley Johnson & Allen. 

Solicitors for the Respondents.—Messrs. 
Hy. S. L, Polak & Co. 
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Oustom—Inheritance—Hxclusion of daughters— 
Villages of Sitapur District of Oudh—Family custom in 
Pawayan Raj in United Provinces of excluding daugh- 
ters from inheritance—Proof of family custom—Opin- 
ions of responsible members of family are admis- 
sible—Words “ ganum warasat - in wajib-ul-arz,” 
meaning of. 

There is 8 custom in villages of Sitapur District 
of Oudh whereby a daughter is excluded from in- 
heritance. 

A family custom of excluding daughters from in- 
heritance prevails in the family of Pawayan Rajas 
in Shahjahanpur District of the United Provinces. 

The opinions of responsible members of the family 
as tothe existence of a particular custom, and the 
grounds of their opinion, though generally in the 
nature of family tradition, are clearly admissible 
to prove custom, Garurudhwaja vV. Saparandhwaja 
(5), relied on. [p. 624, col. 1.] 

Where the wajib-wl-arzes of the villages record 
that particulars asto customs regarding adoption, 
second marriage, succession and fright of pre- 
emption shall be settled with reference to qanum 
warasat, the vernacular words qanum warasat 
do not import the strict Mitakshara Law, under 
which the daughters would inherit, The wordsmean 
no more than the rule generally prevailing in the 
district regarding these matters, including any es- 
tablished customs. 


Messrs. A. M. Dunne, K. €. and W. Wal- 
lach, for the Appellant. 

Mr. á. G. P. Pullan, for 
ents. 


Sir George Lowndes.—These consoli- 
dated appeals arise out of a suit filed by 
Kunwar Vijai Vetma to make goad his 
claim to a moiety.of the Pawayan Estate 
in the Shehjahanpur District of the 
United Provinces. The litigation has. been 
protracted, and in some ways, singularly 
unfortunate, and. the appesls as. they come 
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before this Board have little resemblance 


the Respond- 
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to the case originally tried. Only one 
of the issues originally raised is now in 
dispuie and upon it their Lordships have 
not deemed 
ment. 

It has been found by the Indian Courts, 
and isnow admitted, that the Pawayan 
Estate was, in the hands of Raja Fateh 
Singh, tLe father of Vijai Verma, an 
impartible Raj descending by the custom 
of male primogeniture, under which on 
the Raja's death in December 1921, it 
would, inthe absence of any testamentary 
disposition by him, have passed intact 
to his eidesi son, Raja Indra Bikram 
Singh. the original defendant in the suit. 
His younger brother, however, claimed that 
the Estate was joint family property 
subject to the ordinary Mitakshara Law, 
and alternatively that oy the duly exe- 
cuted will of his father, half the Estate 
was devised tohim. The trial Court held 
that the Estate was as to some portions 
impartible, but as to others partible, and 
gave the plaintiff a decree for his share 
of the latter with mesne proñts. It held 
the will not to be proved. The High Court 
on appeal found the whole Estate to be 
impartible, but upheld the will, so that 
the plaintiff, if he had then been alive, 
would have succeeded in his suit. Unfor- 
tunately, however, he died before the deci- 
sion of the Appellate Court was given, 
leaving an coly daugater who was, under 
protest from the other side, substituted 
for him on the record. This brought an 
entirely new issue into the field of dis- 
pute as the daughter's right of inheritance 
to her faiher was denied on the ground of 
family custom. It necessitated a remand 
to the lower Court to try the validity of 
the custom on which evidence was 
recorded at great length. The trial Judge 
found the custom proved, the result of 
which would have been to deprive the 
daughter of all the fruits of her dead 
father's success, but on his finding being 
returned to the High Court, the learned 
Judges there disagreed with his ccnciusicn, 
and held that the custom was not estab- 
lished, that the daughter inherited under 
the Mitakshara Law and was, therefore, 
entitled to half the Estate with a large 
sum fur mesne profits. The matter now 
comes before the Board with two questions 
in dispute, +22, whether the validity of 
the will’ was established and whether the 
custom excluding the daughter from 
inheritance was proved. With the consent 
of the parties, their Lordships tcok up first 


AJAT VARMA v. ViyAT KUwaRL (P.O) 


it necessary to hear argu-- 


621 


the question of custom, and having come, 
somewhat reluctantly, to the conclusion 
that the custom is proved, they have not 
found it necessary to go into the ques» 
tion of the will. 

‘It is desirable in the first placa to set 
out in more detail the course which the 
litigation took in the Indian Courts. 

Raja Fateh Singh died on December 
28,1921, leaving two sons, Indra Bikram 
Singh, the elder, who succeeded to the 
hereditary title of Raja, and Vijai Verma, 
The latter, on March 7, 1922, instituted his 
suit in the Court of the Subordinate 
Judge of Shahjahanpur, making his 
brother defendant. After recording a 
mass of evidence, both oral and docus 
mentary, the Subordinate Judge delivered 
his judgment on September 16, 1926. 
He held (as already stated) that the will 
of Rajah Fateh Singh was not proved, 
that certain of the Pawayan villages were 
impartible and passed to the defendant, 
but that others were in the nature of 
ordinary joint family preperlty in which 
the plaintiff was entitled to share equally 
with the defendant. He passed a decree to 
this effect and directed an enquiry on the 
usual lines asto mesne profits, in respect 
of which a sum of about 24 lakhs of 
rupees was eventually decreed on January 
17, 1928. 

Inthe meantime both parties appealed 
tothe High Court at Allahabad and a. 
third appeal against the mesne profits 
decree was lodged by the defendant in 
April 1928 Before, however, any of these 
appeals came on for hearing, both plaint- 
iff and defendant died, the defendant on 
May 25, 1928, and the plaintiff on Sep- 
tember 12,1929. The defendant left two 
sons, the elder of whom, Ajai Verma, 
succeeded tothe Raj and was brought on 
the record of the appeals in the place of his 
father. Heisnow the appellant before the 
Board. His younger brother was added as a 
epro forma party and is the second respond- 
ent. He takes no part in the present pro- 
ceedings. The plaintiff, Vijai Verma, 
left, as already stated, an only daughter, 
Vijai Kumari, then and still a minor, who 
under the guardianship of her maternal 
uncle is the first and contesting respondent 
before the Board. i 


The course of the proceedings in the 
High Court has already been referred to, The 
issue remanded for trial in the lower 
Court was in the following terms:— 

“Whether there is any custom in the family by 
which a daughter is excluded from inheritance and 
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whether therefore Vijai Kumari ıs excluded and 
cannot maintain her father's appeal or resist the 
appeal of Indra Bikram Singh.” 


The Additional Subordinate Judge by 
whom this issue was tried recorded a mass 
of evidence tendered by Raja Ajai Verma 
(hereinafter referred to as the appellant) 
upon whom the burden of proving the 
custom lay. It consisted in the main of 
wajib-ul-arzes of villages held by other 
branches of the family, statements by 
deceased members of the family recorded 
by Settlement Officers, family tradition, and 
instances in which daughters had actually 
been execluded from inheritance. No oral 
evidence was offered on behalf of the pre- 
sent respondent, whose Counsel was content 
with a not very effective cross-examination 
of the witnesses called by his opponent. 
The significance of this is considerable: 
see per Sir Montague Smith in Rani 
Lekraj Koer v. Baboo Mahpal Singh (1). 

The learned Subordinate Judge delivered 
an exhaustive judgment to which he append- 
ed a laboriously compiled genealogical 
table of the family which has materially 
lightened the labours of Counsel and also 
of.their Lordships at the hearing of these 
appeals. He came to the conclusion that 
the custom was proved, that Vijai Kumari 
did not inherit to her father, and in effect 
that she had no locus standi in the appeals 
before the High Court. 

He gives an interesting history of the 
family, derived mainly from the local 
Gazetteers, and a history sheet of the 
family prepared under the directions of 
the Collector in 1865. [t is, no doubt, in 
part legendary, but its only materiality 
is to connect the ‘various branches 
of the family appearing in his genealc« 
gical table with a common ancestry, 
and for this purpose their Lordships think 
that it may fairly be accepted. No argu- 
ment has been addressed to them, nor 
indeed was any cross-examination before 
the Subordinate Judge directed to show 
that such family connections did not exist. 

The generally accepted family tradition 
is undoubtedly of a common descent from 
Raja Chandra Sen who is said to have 
ruled over a considerable tract of country 
in what is now the Sitapur District of Oudh 
and the neighbouring territory in the 16th 
century. His descendants are all spoken 
of as Brahm Gaur* Thakurs and they 

(1) 71 A 63 atp. 9; 501744; 60L R 593; 4 Sar. 
93; 3 Suther 704; 3 Ind, Jur, 423 (P O). NA 

#Gaurs were one of the recognised clans of 


Kshattriyas who are said to have migrated from 
Gaur, the ancient capital of Central Bengal. 
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seem to have spread over Sitapur during 
the break-up of the Mogul Empire, acquir- 
ing extensive estates chiefly by force of, 
arme., One of them, Udai Singh, the direct 

ancestor of Raja Fateh Singh, carved out 
for himself the estate of Pawayan in or 
about 1746. It was apparently part of the 
Rohilla country or at all events, of the 
debatable ground between Rohilkhand and 
Oudh, and was ceded to the British in 
1801, and it thenceforward formed part of 
the Shahjahanpur District of the Bareilly 
Division; Sitapur, in which most of the 
branches of the family were settled, and in 
which the Pawayan branch subsequently 
acquired certain villages, remained a part 
of Oudh and passed into British hands by 
the annexation of 1856. 

It isnot now disputed that Pawayan has 
since the time of Udai Singh been held as 
an impartible estate descending by male 
primogeniture with the hereditary title of 
Raja recognised by the British Goveroment, 
Tt follows almost necessarily from this that 
so long as there was no partible property 
in the Pawayan brarch the question of a. 
daughter’s inheritance could never arise. 
But if the custom of the daughter's exclu- 
sion prevailed throughout the family before 
the impartible estate came into existence, 
it may well have remained (so to speak) 
latent, and ready to come into operation in 
respect of any partible property that might. 
be acquired at any time by a member of 
that branch. 

Assuming, as their Lordships do in. 
this judgment, that a moiety of the 
estate passed by the will of Raja Fateh 
Singh to Vijai Verma, it is admitted that it 
would be partible property in his hands, 
and would descend as such on his death, 
If therefore, the custom was there, the. 
daughter would be excluded. This is the 
contention of tke appellant, and was in 
effect, the judgment of the Subordinate. 
Judge. ; 

In the High Court, when the case came 
back for final decision, it was held that the 
family custom was not proved. The. 
learned Judges there thought that the 
wajib-ul-arzes were unreliable ag recording. 
rather what the members of the family 
wished to be the rule of inheritance for 
future generations, than what was in fact an 
already established rule. They also relied 
on the fact that though the existence of the 
custcm was recorded in the *numerous 
wajib-ul-arzes of Sitapur villages, owned 
by different branches of the family, there. 
was nosimilar record in the case of any 
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such village in Shahjahanpur.. They thought 
therefore that even if the custom prevailed 
in.Sitapur (which, however, they held not 
. to be established), there was no reason to 
assume that it prevailed in the neighbour- 
ing district. There was also, they said, 
“absolutely no evidence” to prove that the 
‘custom. was prevalent in the family in 1746 
when Udai Singh migrated to Pawayan. 
They do not, however, suggest what evi- 
dence of this could have been produced. 
The Subordinate Judge had held that 
some 25 instances of the actual exclusion 
of daughters had been proved before him. 
The learned Judges of the High Court held 
that all these cases were based on doubt- 
ful evidence and that some of them were 
manufactured. Their Lordships are not 
greatly impressed by the reasoning of this 
part of the High Oourt judgment. The 
grounds on which they rejected most of 
these instances do not seem to have been 
suggested in cross-examination before the 
Subordinate Judge, and would appear to 
have been largely conjectural. For instance, 
. in many cases the witnesses had affirmed that 
the property in question was the separate 
property of the deceased person which but 
for the custom would have been taken by his 
daughters but from which they were exclud- 
ed. The learned Judges, however thought it 
sufficient to say that after all the property 
might have been juint family property in 
which the daughters would have no interest. 
It is, however, in their Lordships’ view, 
unnecessary to examine these instances 
in detail. They are nearly all of more or 
less -recent-occurrence, and have no bear- 
ing on the question which their Lordships 
take to be the crux of the case, viz., 
whether the custom existed prior to 1746. 
The reason fcr their elaboration before 
the Subordinate Judge seems to have been 
due to ite fact that (as he says in his 
judgment) before him the chief plea of 
the present respondent was that the custom 
had been abandoned. This is not now con- 
tended, and it is Weil established that proof 
of actual instances of such a custom taking 
effect is not necessary (see Ahmad Khan 
v Channi Bibi (2), and other cases). At 
the same time their Lordships have little 
doubt that the Subcrdinaje Judge was 
justified on the evidence given before him 
in holding that, at all events, many of the 
instances depcsed to were genuine, and 
there remains tLe outstanding fact that 
(2) 521 A379 at p. 383; 91 Ind. Cas. 455; Al R 
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in all the ramifications of the family, only 
one instance could be adduced in which 
the claim of a daugater to inherit had 
been made and succeeded, and that, under 
circumstances which rather support the 
existence of the custom than otherwise, 
It may be well to refer to it at once as 
it has been relied on by both sides, and 
is, in their Lordships’ opinion, of consider- 
able import. 

Raja Jangli Bux Singh of Sakhraa Behar 
in Sitapur, a close connection by marriage 
of tte original parties to this litigation, 
died intestate in 1862 leaving an only 
daughter, who was in possession of the 
esta.e, The male relatives of her father 
then brought a suit in -the Settlement 
Court to establish their right under the 
custom. The Settlement Officer, Mr. Boys, 
delivered a written judgment dated April 1s, 
1868, holding the custom to be proved. 
The daughter's Pleader, he said, had been 
unable to mention a single instance “nor 
can the Court find cr remember one, in 
which a daughter had been allowed to 
hold an estate in her own right; on the 
other hand the Court Can remember cases 
quoted in the body of these proceedings 
in which the rights of the daughter 
have been ignored.” He, therefore, decreed 
the claim of the plaintiffs. 

The sase went up in appeal to the 
Commissioner who upheld the daughter's 
right. He was evidently satisfied that the 
custom excluding daughters from inheritance 
had been established, for he says in his 
judgment—*I entered into the question of 
custom very fullyin my memo. of July 3, 
and expressed my concurrence with Mr. 
Boys that the evidence regarding custom 
was against the claim of the daughter.” 
He was, however, of opinion, that the custom 
was one that should not be countananced in 
British Courts. He referrred tothe preval- 
ence of female infanticide in the family, and 
continued: “No custom in my opinion 
which is opposed to Hindu Law and which 
has been caused by the dislike of Rajput 
Chieftains of their own daughters should 
be countenanced by our Ccurts.” The 
memo.to which the learned Commissioner 
refers is unfortunately not forthcoming; 
it might have thrown valuable light ‘on 
the question now before their Lordships. 
But they agree with the Subordinate 
Judge in thinking that the record of this 
case goes far to establish the prevalence 
of the custom in the Sitapur District at 
all events in the early sixties. It seems 
to their Lordships to be unfortunate that 
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consideration of this case should be dismissed 
by the learned Judges of the High Court 
with a mere statement that the ultimate 
decision was in favour of the daughter. 

Their Lordships regret that they are 
unable to agree with the High Court as 
to the custom in the Sitapur villages; they 
think it’is abundantly estabiished. It is 
recorded in the wajib-ul-arzes of (in effect) 
every villlage owned by a member of the 
family, and they are very numerous. It is 
also deposed to by over 70 witnesses, many of 
them of standing and evident respectability, 
and was, as their Lordships think, judictally 
established in the Sakhran case above 
referred to. | 5 

Against this formidable array of positive 
evidence there is almost nothing on the 
other side; not a single member of this 
numerous family is prepared to deny or 
even to question the existence of the 
custom. 

The probative value of these village 
records has been recognised over and over 
again by this Board: It will be sufficient 
to refer to the judgment of the High 
Court of Allahabad in Parbati Kunwar v. 
Chandarpal Kunwar (3), which was 
affirmed by the Board, und the remarks 
of Sir Jobn Edge in Balgobind v. Badri 
Prasad (4), where a wajib-ul-arz was of 
itself held to be sufficient to establish a 
custom similar to that now in question. 

The opinions of responsible members of 
the family as to the existence of sucha 
custom; and the gronnds of their opinion, 
though generally in the nature of family 
tradition, ate clearly admissible, see 
Garurudhwaja v Saparandhwaja (9), and 
their unanimity in the present case is 
remarkable. Their Lordships see no 
adequate reason why such testimony should 
be disregarded, and they have no doubt 
that the Subordinate Judge came to the 
right conclusion on this part of the case. 

“Tt is contended for the respondent that 
the prevalence in these Rajput familiese 
of female infanticide makes the custom 
unlikely, but their Lordships are not 
prepared to attach much weight to this 
suggestion. Though many infants may 


(3) 31 A457; 4 Ind. Oas. 25; 10C L J 216;13 O 
w N 1073;6 ALJ 767; 11 Bom. L R 890;12 O O 
304; 19M L J 603; 36 I A 125 (P 0). 

(4) 50 I A 196 at p. 201; 74 Ind. Cas, 449;21 A 
L J 578; A IR 1923 P O70; 9 O&A LR 581; 26 
© O 217; 45M L J 289; 45 A 418; 388 O L J 302; (1928) 
M W N799; 33 M L T 317; 10 O LJ 369; 29 0 W N465 
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have met with an untimely fate, it is 
not disputed that a certain proportion—put - 
by some authorities as low as LO por cent, 
—survived, and the custom ensured that 
the survivors should, ab any rate, be no 
danger to the wordly possessions of the 
branch in which they were born. It is also 
material to remember that the object of this 
inhuman practice was to relieve the father of 
the often almost impossible task of finding 
husbands for his daughters, a duty which 
was laid upon him by his religion, while 
the exclusion from inheritance was for the 
benefit of the other members of the family 
after the father’s death, 

The question, however, whether the 
custom so established in respect of the 
Sitapur villages can be held to attach to 
the Pawayan Estate, is a more difficult 
one, but their Lordships think that if it 
Can De assumed that it was a custom 
prevalent in the family before the acquisi- 
tion by Udai Singh of the Pawayan Raj, 
4. e, in or about 1746, their judgment 
should be in favour of the appellant. 

Though Pawayan is now in a different 
province of British India from the Sitapur 
villages, there was at the time of its 
acquisition little if any territorial differance 
between them; they are separated by a 
distance of only a comparatively few 
miles, and it is ditficult to conceive: any 
reason why a custom of inheritance should 
have varied among members of the same 
family according to whether the individual 
owned property on one or other side of an 
indeterminate border. The Courts of Oudh 
have found the exclusion of danghters 
from inheritance s3 well established among. 
the Rajputs that (to quote the High Court 
in the present case) it is ‘‘almost a territo- 
rial rule of law.” The reasons for its 
maintenance would be the same in each 
case —mainly no duubt the unwillingness of 
the Thakurs to allow any part of their hard- 
won possessions to pass by a daughter's 
marriage intothe famiiy of a neignbour- 
ing chieftain, and the necessity of the 
strong arm to maintain® what they had 
won ‘There is certainly no reason to think 
that these considerations were less. appli- - 
cable in 1746 to Pawayan than to any 
other part of the Rohilla country. 

Their Lordships do not fsrgetthat there 
is no record of the custom in the wajib-ul- 
arzes of any of the family Villages in Shah- 
jahanpur. These were mostly villages of the 
Pawayan state which were governed by 
the primogeniture rule which necessarily 
excluded females. But there were also 
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three villages on that sida of the border 
which were held by descendants of Har- 
jurnal, one of the four brothers of Udai 
Singh, in which some reference to the 
custom might have been expected. But 
the only record in wajib-ul-arzes of these 
villages is that particulars as to customs 
regarding adoption, second marriage, 
Succession and right of pre emption shall 
be settled with reference to ganum 
warasat. The vernacular words mean 
literally “Rule of heirship" and the High 
Court take- them to import ‘the strict 
Mitakshara Law, under which the daughters 
would inherit. The Subordinate Judge 


deals with- this question at-some length 


and comes to the conclusion, for reasons 
that appear to their Lordships to he well 
founded, that. the words mean no more 


-than fhe rule: generally prevailing in the 


district regarding these matters, including 
any established customs, and that they do 
not therefore negative the existence of a 
custom excluding daughters from inherit- 
ance. It is also noticeable that the same 
vernacular words are used with regard to 
the Pawayan villages where the admitted 
Tule of male primogeniture necessarily 
implied a variation by custom from the 
Mitaksbara. 

‘The Shahjahanpur records were not 
prépared,under the same regime, and (as ap- 
pears from those before the Board) not 
with the same regard for details as those 
in Oudh, and their Lordships vhink that the 
absence of any referenca to the custom 
in the case of these ‘three villages, cannot 
outweigh the other evidence of its very 
wide recognition inthe family. Harjurnal 
was the owner of Budnapur where the 
custom undoubtedly held good, and it 
would almost authomatically apply to any 
Subsequent acquisitions by his branch. 
If it did not, their Lordships think that 
some evidence of the fact must have been 
available. . 

There remains the question whether this 
custom, which their Lordships hold to have 
been establishel in 1864, when the 
village records were made, can be 
presumed to have been in existence in 


1746, for almost necessarily, there could. 


be no positive proof that it was. Having 
regard to the history of this part of India, 
it could hardly be expected that any 
provable record of its existence prior to 
the British administration would be found, 

Jf it wasan ancient custom in 1864, it 
must obviously have grown cut of a practice 
in the family originating at a much earlier 
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date. It has, their Lordships think, every 
appearance of being a primitive one, and 
its almost universal acceptance by Rajput 
families in Oudh of itself suggests its 
antiquity. It may well have been an 
almost necessary ingredient of the Rajput 
acquisitions in that turbulent district. 
They came from other parts of- the 
country, the Gaura according to tradition 
from Bengal, and they generally came with 
swords in their hands and evidently with 
little love of daughters in their hearts. The 
Rajput migration from Gaur must have 
dated atali events from the end of the 
16th century when that magnificent 
capital was abandoned and fell into ruins. 
This would correspond with the traditional 
date of Raja Ohundra Sen's conquests, 
from whom the family is said to have been 
descended. | 

The custom has been carried back by 
oral evidence as faras as existing 
memory can carry it, and there is nothing 
to suggest that it might be a comparatively 
modern development, Certainly this was 
not suggested in the Subordinate Judge's 
Court where the case made was that itwas - 
now obsolete. , 

In these circumstances, their Lordships 
think that, in the absence of anything to 
suggest the contrary, if may be safely 
presumed that the custom, or, af all 
events, a common practice in the family 
of excluding daughters from inheritance, 
was prevalent as early as 1743, aud that 
it was inherent in Udai Singh’s branch 
when he settled in Pawayan. 

One‘other matter only need be referred 
to. It was suggested for the respondent 
that even if the custom should be held 
to deprive her of the inheritance of her 
father’s estate, she would be éntitled to 
the mesne profits accumulated during his 
lifetime. Their Lordships can find no 
trace of any such contention in the Indian 
Courts. The issue upon custom was in the 
most general terms—was she or was she 
not precluded by it from claiming as 
heir to her father ?—and the finding of the 
Subordinate Judge was equally general. 
No such point was taken in the objections 
filed by the respondent to the report of 
the Subordinate Judge: nor does the 
contention appear as a ground of her cfaim 
in the printed case of the respondeat. The 
question in any case could not be decided 
without going into the validity of the will 
of Raja Fateh Singh, but their Lordships 
are satisfied that itis not now open to the 
respondent. 


828 
- For the reabons given above, their Lord- 
ships will humbly advise His Majesty that 
these consolidated appeals should be 
allowed : that the three decrees of the 
High Oourt against which they are brought 
should be set aside: and that the suit 
originally filed by Vijai Verma should be 
dismissed. 

The question of costs in this heavy 
litigation presents some difficulties. 
If Vijai Verma had survived and the 
finding of the High Court as to the validity 
of his father’s will had stood, he would 
have succeeded in his suit, and have been 
entitled to his ecsts throughout. But the 
question of the will is still open, and his 
daughter's claim to standin his shoes has 
failed. In the circumstances their Lord- 
“ships think that justice will be met by 
leaving each party to pay their own costs 
in the Indian Courts, and awarding tke 
costs of this appeal to the successful 
appellant, these costs to be paid by the 
respondent Musammat Vijai Kumari. 


S. Appeals allowed. 


Solicitors for the Appellant.—Mr. Harold 
Shephard. 

Solicitors for the Respondents.—Messrs. 
Douglas Grant and Dold. 
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Suit No. 292 of 1938 
September 19, 1938 
LoBo J. 
Messks. BRIJLAL JAGAN NATH— 
PLAINTI PFS 
versus 
- J. R. SUKHIA AND oragrs—Derenpants 
Civil Procedure Code (Act V of 1£08), 0. XXXIX, 
- 7, 2-Sutt for perpetual injunction—Temporary and 
interim injunctton, when should be granted. 
_-In a suit fora perpetual injunction, a temporary 
injunction is to be granted or refused on a con- 
sideration of the following points: (1) Has the 
plaintiff made out a good prima facie case? (2) 
On which side lies the balance of convenience? 
Bagomal Hotchand v. Dharambai Jethmal (3), relied 


on. 

A deed of conveyance gave the plaintiff a right 
of way tocertain road. The deed of conveyance 
made no menticn ofthe nature and dimensions of 
that passage and, therefore, prima facie plaintiff 
was eftitled to the passage as it existed on the 
date of the conveyance. On the date of the convey- 
ance that passage was a passage which connected 
his property with „the road and ran between two 
compound walls. That passage was 20 feet wide, 
The defendant started operations for construction 
of a buildingand was encroaching upon the passage 
tothe extent. ofabout 5 feet. Plaintiff brought a 
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6 ; 
suit for declaration and permanent injunction and 
applied for a temporary and interim injunction : 

Held, thut the plaintiff had every right to say 
that having made out a prima facie case,he was 
entitled toa temporary injunction 


Mr. Thanwerdas Isardas, for the Plaintiff. 

Messrs, Dingomal Narainsing, Khanchand 
Gopaldas and Kimatrat Bhojraj. for De- 
fendants Nos. 1,2 and 3; respectively. 


Order —Thisis a suit filed by the plain- 


tiffs for a declaration and an injunction. 


against defendand No. 1 to restrain him 
from 

“encroaching in any manner upon a certain passage 
by building thereon so as to enclose any space out of 
the said passage into his own land or otherwise 
interfere with the rights of the plaintiffs.” 

Defendant Nos, z and 3 like the plaintiffs, 
are interested in this passage. Along with 
the plaint the plaintiffs presented an appli- 
cation for a temporary and interim injunction 
under O. XXXIX, r. 2, Civil Procedure 
Code, and on July 25, I granted the 
plaintifis an interim injunction and issued 


notice of the application. It is this notice 


which is now before me for disposal. | 


The facts connected with this matter are 
somewhat involved and need to be set out 
in some detailin order to make the posi- 
tion clear. In the Frere Town Quarter of 
the City of Karachi there is a plot of 
land which formerly bore Survey No. 5, 
survey sheet J-l; it was the property of 
Tyebali Mocsaji & Brothers. On three 
partsof this plot of land Tyebali Moosaji 
& Brothers had erected three buildings. 
The fourth portion of the plot-was left 
unbuilt on but demarcated by a compound 
wall and otherwise. The entire plot of 
land abuts on the McNeil Road on the 
south: on the north it is bounded by the 
railway line, on the west its boundary 
consists of a property belonging to Edulji 
Dinsbaw & Oo., and on the east itis bounded 
by a property belonging to another stranger. 
The divisicn of the plot into four parts 
resulted in two of the paris having no 
access to 
‘these parts Tyebali Moosaji & Brothers 
had erected buildings. Ine order to afford 
such access, the owners provided a passage 
starting cn the McNeil Road and leading 
up between the two portions of the plct 


abutting on McNeil Road tothe two portions > 


of the plct behind. 

Tyebali Moosaji & Brothers in course 
of time became involved- 
difficulties and in orderto meet these and to 
clear off mortgages which they had been 
obliged toeffect, they began to dispose of the 
various portions of plot No. 5. On May 16, 


the McNeil Road.: On both’ 


in ‘financial ` 
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1924, Tyebuli Moosaji & Brothers sold to the 
predecesscr-in-title of defendant No. 2, the 
back portion of the plot on the north- 
west side with buildings thereon admeasur- 
ing 1,506 square vards for a sum of 
Ks. 29,000. The deed of conveyance is 
Ex. 4. Now, this was one of the plots 
having access to the McNeil Road only 
by the passage referred: to atove and in 
‘the deed of conveyance Ex. 4 provision 18 
made for this in the following words: 
“Further the vendors do hereby covenant with the 
vendees that they, the vendors, shall either continue 
to maintain and in good order the 12 feet wide road 
that at present exists leading from the McNeil Road 
through the unsold portion of the plot Survey No. 5 
survey sheet J-l, Frere Town Quarter, 
another road of the same width to the south-west of 
the plot referred to above.” | : 
To the deed of conveyance is appended 
a schedule aud in the schedule, again there 
is reference to this passage. The schedule 
reads : 
“Undivided 1,506 square yards of land out of 3,533 
square yards being a portion of the plot bearing 
Survey No. 5, survey sheet J-l, situate in the Frere 
Town Quarter of the City of Karachi in the Regis- 
. tration District and Sub-District of Karachi, and 
" bounded on north by railway lines, on the south 
by porti n of plot No. 5 and road, on the east by 
plot No. 5-A and on the west by bungalow of Mr. 


Edulji Dinshaw, along with the bungalow and out- . 


houses standing thereon together with all the rights, 
easements and appurtenances thereto including the 
rightof way by a 15 fest wide road leading from the 
McNeil Road to the said bungalow as per sketch 


herewith attached or make another road of the same . 
width to the south-west of the plot referred to . 


above.” | 

By a deed of conveyance registered on 
the following day, 4 e May 17, 1924, 
Tyébali Moosaji & Brothers conveyed to the 
plaintiffs in the present suit the north- 
eastern back portion of plot No. 5 with 
buildings thereon admeasuring 1,496 square 
yards fora sum of Rs. 30,000. The deed 
of conveyance is Ex. 3. Now, this pro- 
perty was also one of the two portions cf 
plot No. 5 having no access to McNeil 
Road except. by the passage which had 
been reserved for this purpose by Tyebali 
Moosaji & Brothers, when they originally 
divided the plot into four portions and built 
on three portions thereof. In Hx. 3 this 
passage is provided for the plaintiffs in the 
following words: 

“They, the said vendors do, by these presents, 
grant, sell, convey, assign and transfer unto thesaid 
vendee, parties of the second part, all that piece or 
parcel of land with buildings theseon being Survey 
No. 5-A survey sheet J-l, measuring 1,496 square 
yards or thereabouts according to sanad and known 
as bungalow and outhouses and compound walls 
standing thereon with a passage common to this 
bungalow two others also belonging to the vendors, 
viz. Survey Nos. 5{/A-l and 5 and situated in Frere 
Town Quarter of the City of Karachi in the 
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Registration District, Sub-District and taluka and 
town of Karachi,” : 

A schedule is attached to this deed of 
conveyance and ths western boundary of 
the property conveyed to the plaintiffs is 
thus described : 


“On the west passage common to survey Nos. 5, 
5JA and ¢/A-1.” 


Ono November 16, 1927, Tyebali Moosaji 
& Brothers sold the south-western portion 
of plot No.5 which had been left unbuilt 
on to Hissanali Sheikh Alibhcy admeasur- 
ing 1,508 squire yards for a sum of 
Rs. 8,950. The deed of conveyance is Ex. 5. 
The description and boundaries of the plot 
ag appearing in Ex. 5 are thus set out: 
‘“All their right, title and interest in an undiviled 
southern half portion bsing a plot of land with 
compound walls and kutcha buildings thereon, the 
whole plot bearing old Survey No. 5, old survey 
sheet J-l, now Survey No. 7 in the map marked 
sheet 2 situated in Frere Town Quarter, Karachi, 
Registration District, Sub-District, taluka and town 
of Karachi, the plot conveyed measuring 1,506 square 
yards from whole area of 3,196 square yards and 
bounded onthe north by another portion of plot old 
Survey No. 5 with bungalow, east by common pas- 
sage and old Survey No. 5/A-1, south by McNeil Road 
and west by plot of Edulji Dinshaw. Together with 
all buildings, ways, water-courses, drains, passages 
and easements and advantages and appurtenances 
whatsoever.” eer 

The remaining portion of the original 
plot No. 5 with buildings thereon belong- 
ing to Tyebali Moosaji & Brothérs, the 
south eastern portion. appears to have been 
conveyed to dafendant No. 3 in’ the suit 
for he is the present owner thereof. “At 
present, however, there is no material on 
the record showing when and how défen- 
dant No. 3 acquired this portion’ of* the 
plot. The plot which was originally“ plot 
No. 5 at- present consists of four portions 
which have been renumbered as follows: 
The plaintiffs’ plos with buildings théreon 
bears Survey No 8, defendant No. 3's plot 
with buildings thereon bears Survey No: 9, 
defendant No. 2's plot with buildings 
thereon bears Survey No, 7-1, and the 


‘ portion sold to Hassanali bears Survey 7 2. 


On December 23, 1937, defeadant No. 1 
and his wife purchased from Hassanali . 
Sheikh Alibhoy plot No. 7-2 for a sum. of 
Rs. 11,295 and the area səld was 1,506 square 
yards. The deed of conveyance is Ex: 8, 
The schedule attached to Ex. 8 reads thus: 
“A plot of land bearing new. Survey. No.. 7-2 
survey sheet FT-2 admeasuring 1,506 square yards 
and situated in the Frere Town Quarter of the 
City of Karachi in the Registration District and 
Sub-District of Karachi together witlfcompound walls 
and a wooden shop thereon and bounded on the 
north by new Survey No. 7-1], sheet FT-2, on the 
east by common passage 14 feet and 10 inches 
wide, on the south by McNeil Road and on the west 
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by AA of land with buildings, thereon belonging 
to 


- 


éssrs, Edulji Dinghaw & Oo.” 

It must be mentioned that between Janu- 
ary 1931 and December 1936 Hassanali with 
the co-operation of defendant No. 2 or his 
predecessor-in-title had with considerable 
difficulty and after much loss of time been 
able to obtain leave from Government fora 
sub-division of the western half of what was 
originally plot No. 5 into two portions 7-1 
and 7-2, and that the demarcation and 
limitaticn of the passage as one of 14 feet 
and IO inches as shown in Ex. 8 waa part 
of the arrangement as a result of which 
Govéeriiment through the City Deputy 
Collector agreed finally tothe sub-divisions 
7-1] and 7-2. Exhibits 9,10, 11 and 12 make 
this position clear. The plaintiffs had no 
voiée in these proceedings. 

Déféndaht No. 1 had purchased plot No.7-2 
for the pui'pose of erecting a building thereon. 
In or about July 1938, he started operations. 
He pulled down the compound wall, the 
botindary on the eastern side, and started 
préparations for the construction of a build- 
ing on the extreme eastern limit of his plot 
which he demarcated after pulling down the 
compound wall about 5 feet further east and 
béyond thé compound wall. Thereupon 
there was a protest by the plaintiffs and 
déiéndants Nos. 2 and 3. The plaintiffs 
contended that defendant No. 1 was deli- 
berately encroaching upon the passage to the 
extent of about 5 feet and that he had noright 
to do sô, The plaintiffs were supported in 
their contentions by defendants Nos. 2 and 3. 
Actinicnious correspondence and unseemly 
interviews between the plaintiffs, defendants 

g. 2 and 3 and defendant No. 1 ensued 
and ultimately on July 23, 1938, the plain- 
tifs filed the present suit and applied for 
and obtained an interim injunction against 
défendant O. l. 


Now; it has been clearly laid down that 
in a suit for a perpetual injunction, such 
as I have before me, a temporary injunction 
is fo be granted or refused on a consideration 
of the following points : (1) Has the plaintiff 
made out a good prima fecie case? (2) 
Oh whieh side lies the balance of conveni- 
ence? In Durgadas Dasv. Nalinchandra 
Nanddn (1), Buckland, Offg., C. J. states the 
pcsition thus : 

“The plaintif must make outa prima facie case. 
This is esséntial before either injunction or attach- 
ment. can be granted. Moreover, the Court must 
be. ssetisfigd that the interference is necessary to 


prevent injury which is irreparable and that the 
Mischief or inconvenience, which is likely to arise 


a 
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in consequence of withholding relief, will be greater 
than that from granting it.” 

The learned Judge in support of his judg- 
ment has relied inter alia on the case in 
Daily Gazette Press, Ltd. v, Karachi Munici- 
pality, 127 Ind. Cas. 680 (2),a case of our 
own Court. In. Bagomal AHotchand V. 
Dharambai Jethmal (3), it is laid down by 
a Bench of our own Court that where no 
prima facie case is proved, a temporary 
injunction should not issue. 

Now, in order to ascertain whether the 
plaintifis in the present case have made 
outa good prima facie case, it is necessa 
to refer in the first place to the deed of 
conveyance .upon -which alone they can 
base their right to the passage or to a right 
of way to the McNeil Road. This deed of 
conveyance undoubtedly gives them a right 
of way to the McNeil Road by a passage 
common to their bungalow and two others, 
and in the schedule attached to Ex. 3, the 
western boundary of the plaintiffs’ property 
is described as “passage common to Survey 
Nos. 5, 5/A and 5/A-1”. No dimensions are 
mentioned in regard to this passage and if 
the absence of the mention of any dimen- 
sions the plaintiffs have every reason to 
say that the passage given to them for the 
use cf their bungalow was the passage as 
it existed on the date of the conveyance to- 
them in May 1924. It is, therefore, neces” 
sary to ascertain what was the nature and 
dimensions of that passage. 

As to its nature, there is sufficient evi 
dence on the record to establish that is lay 
between the compound wall of present plot 
No. 9 and the compound wall which was 
the eastern boundary of plot No. 7 2. Not 
only is this clear from Ex. 5. Hassanalis 
deed of conveyance, but I have on this point 
the affidavits of R. B. Kimatrai Ishwardas 
Mallick, of Rochiram Thakurdas and of the 
plaintiff himself, that till the disputes 
arose, the passage from McNeil Road to the 
bungalows on plots Nos. 7-2 and 8 fran 
between two walls, the compound wall of 


*plot No. 9 to the east and the compound 


wall of plot No. 7-2 to the west. 

As to the dimensions of the passage, the 
evidence on record to my mind is clear. 
Exhibit 6,is the relevant porticn of the 
field-sheet prepared inthe year 1922 when 
the Oity of Karachi was being re surveyed. 
Exhibit 6 is drawn to scale 80 feet to an 
inch. The passage shown therein is clearly 
90 feet. Exhibit7, is the relevant survey 

(2) 127 Ind. Cas. 690; A I R 1930 Sind. 267; 25 8 L 


R 142; Ind, Rul. (1930) Sind 306. , 
(3) AI R1935 Sind 198: 156 Ind. Cas.698;8 R & 
4, 
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map prepared from the field sheet Ex. 6. 
It shows the passage to be 20 feet and to 
be bounded on both east and west by a com» 
pound wall. Both Exs.6 and 7 show that 
at thesouth-western end of this passage 
where it touches McNeil Road, there is a 
cistern ora tank, andthe compound wall 
which forms the western boundary of the 
passage staris from the eastern extremity 
of this cistern or tank. Exhibit 14 isa photo- 
graph of the passage taken after defendant 
No. 1 had initiated building operations by 
demolishing the compound wall on the east 
of his plot. It is clear from thia photograph 
that the compound wall extended north- 
wards from the eastern extremity of the 
cistern or tank. 

Tomy mind this is sufficient to establish 
that the plaintiffs have a strong prima 
facie case. Their title is based on their deed 
of conveyance, Ex. 3; that deed of convey- 
ance gives them a right of passage to the 
McNeil Road ; the nature and dimensions 
of that passage are not mentioned in the 
deed of conveyance, Prima facie, therefore, 
they wers entitled to the passage as it 
existed on the date of their conveyance ; on 
the date of their conveyance that passage 
wasa passage which connected their pro- 
perty with the McNeil Road and ran be- 
tween two compound walls, the compound 
wall of plot No. 9 and the compound wail 
of plot No. 7-2. That passage was 20 feet 
wide. Prima facie, therefore, the plaintiffs 
are entitled to a right of way to the 
McNeil Road by a passage 20 feet wide. 
Defendant No. 1 has admittedly started 
building operations by which he is encroach- 
ing upon this passage to the extent of 5 
feet or so and the plaintifs have every 
right to say that having made out a prima 
facie case they are entitled toa temporary 
injunction. 

It has been argued that Ex. 3, mentions 
no dimensions in regard to the passage, but 
it refers to plots Ncs.5,4/A and 5/A-1 and 
that to ascertain the extent of the plaint- 
iff's right of way,*recourse must be had to 
Ex. 4, the deed of conveyance, in respect of 
plot No. 5-A in favour of defendant No. 2. 
That a reference thereto shows that defend- 
ant No. 2 was given an “existing passage” 
of 15 feet only and even this was liable 
to be diverted to the south-western extre- 
mity of the plot alongside the property of 
Edulji Dinshaw. This, it is argued, is the 
limit of the extent of the plaintiff's right 
to a passage to McNeil Road. He is entitl- 
ed ony to a passage 15 feet wide. The 
argument is unsound and there are several 


BRIJLAL JAGAN NATH v J. R, 8SUKHIA (SIND) 


629 


effective answers toit. Inthe first place 
there was no ‘existing’ passage 15 feet wide; 
it isclearon the evidence the passage to 
McNeil Road in 1924 was 20 feet wide. The 
sketch annexed to the dead of conveyance 
(Ex. 4), is drawn to sca'e 20 feet to an inch, 
and the passage indicated in the sketch is 
clearly 20 feet wide. In Ex. 4 itself, there- 
fora, there is a Conflict on this point be- 
tween the recitals in the body of the docu- 
ment and the sketch. Again there is no 
justification whatever for importing into 
Ex. 3, the contents of other deeds of 
conveyance in favour of other persons for 
the purpose of ascertaining the plaintiffs’ 
rights under his deed of conveyance, Ex. 3. 
Such a course could be justified only if by 
mutusi agreement Tyebali Moosaji & 
Brothers had simultaneously effected con- 
veyance to the vendees of plots Nos. 4, 5/A 
and 5/A-1 now plots Nos. 9,8 and 7-1 and 
made a mutual arrangement regarding the 
right of passage. 

There is yet another point which appears 
considerably to favour the case of the 
plaintiffs. It is asserted by the plaintiffs 
that the pipe-lines conveying water to their 
building have been laid through the pas- 
sage and that the drainage and pipe lines of 
defendant No. 2 also pass through this 
passage and that defendant No. lin starting 
building operations has had perforce to 
interfere with these pipelines and 
the drainage arrangements. Ib is argued 
for the plaintiffs that the lay-out of the 
Pips-lines and the drainage is clear indica- 
tion that the common passage extends to 
the west beyond the pipe-lines and drainage 
pipes and up to the compound wall now 
demolished. Ia my opinion, this argument 
is sound. Itis not reasonable fo suppose 
that in laying pipe lines and drainage for 
the bungalows on plots Nos. 7-1,8 and 9 the 
original owners of the original plot No. 5 
would have chosen to lay them ia the 
wnsold portion of the plot. It is far more 
reasonable to suppose that they would run 
the pipe lines and the drainage throug’ the 
common passage. [am of the view, there- 
fore, that the plaintiff have made out a 
sirong prima facie case entitling them taa 
temporary injunction. If the question of 
convenience is considered, the balance of 
convenience is undoubtedly in fayour of 
granting a temporary injunction. Defen- 
dant No. 1 has not chosen to “place on the 
record any material indicating that he wil] 
be inconvenienced or damnified to any 
considerable extent by having his building 
operations held up. He has filed more than 
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one affidavit and the cnly reference to this 
point isin para. 42 of his affidavit, dated 
August 1, 1938 It reads: 

“That I have made all arrangements for con- 
structing my plot and as a result of the attitude of 
the plaintiff and defendant No. 2 in having the 
injunction served upon’ me, my work has been 
stopped. Isay that the continuation of the injunc- 
| tion will seriously prejudice me as it willhold my 
building work indefinitely.” 


On tke other hand, there can be no doubt 
that if defendant No 1 is allowed to carry 
on his building operations, the plaintifs will 
find it very difficult to induce the Oourt, in 
the event of their being successful, to crder 
defendant No. 1 to demolish a completed 
ouilding. It is true that the learned Advo- 
cate for defendant No. 1 has stated that 
his client will be willing to demolish the 
building if the suit is decided against him, 
but the acceptance of such undertakings 
has always been discouraged by the High 
Courts. IJ bave done my best in this matter 
to bring the parties to a reasonable settle- 
ment by suggesting to each of the contest- 
ing parties a little give and take. But the 
parties are in no mood to come to any 
amicable arrangement and I have therefore 
to deliver this order. In these circum- 
stances I make no order as to any early 
date of hearing. If an application in that 
regard is made hereafter, it will be con- 
sidered on its merits. The plaintiffs will 
have the costs of this application. 

8 Order accordingly. 
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Pandit RAMSAGAR PRASAD— 
DEBTOR— APPLICANT No. 1-—APPELLANT 
A VETSUS 


“Musammat SHAYAMA AND ANOTHER 
~“=—OREDITORS—CLAIMANT AND THREE 
UTHERS— DEBTORS— APPLICANTS Nos. 2 
S PO 4—RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), 
ss. 14 (4) (a), 15—Claim, subject of decree of Civil 
Court—Special Judge must accept finding of Civil 
Court except in so far as it ie inconsistent with provi- 
sions of 3. 14—Interest on principal and pendente 
lite and future interest may exceed portion of prin- 
cipal found due—Fact that auch interest exceeds 
principal is no reason for reducing it. 

When there is a claim which has been the sub- 
ject of a decree ofa Oivil Court, the Special Judge 
must, under s.10, U. P, Encumbered Estates Act, 
accept, the findings of the Ocurt which passed the 
decree except in so far as they are inconsistent 
with the provisions of s. 14. This means that he 
hap to see whether the Civil Court that passed the 
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decree could have passed the decree which it did 
pass if that Court had had to comply with the 
provisions of s, 14 It is clear, therefore, that if 
there was aclaim in which the interest due on 
the bond, that is to say, on contract, exceeded the 
principal, the Special Judge would reduce that in- 
terest so as to be not more than the principal and 
he would grant pendente lite and future interest 
with the ultimate result that the three clauses of 
interest would exceed the portion of the priacipal 
still found due The fact that interest on the loan 
itself plus pendentz lite and future interest exceeds 
the unpaid principal is no reason for reducing it. 
[p. 631, col. 2; p. 632, col. 2 j | 

F. O. As. against the decree of the Special 
Judge, Bara Banki, dated August 14, 1936. 

Messrs. G. Hasan and I. Hussain, for the 
Appellant. 

Mr. Nasirullah Beg, 
No. 2. 


Mr. Ali Zaheer, for Respondent No. 1. 


Judgment.—These are two appeals Nos. 
126 and 128 against a decision of the 
Special Judge, Bara Banki, in proceedings. 
under the Eneumbered Estates Act, the 
applicant in those proceedings being 
Pandit Ram Sagar Prasad. 

In both appeals the same point of law is 
raised and a question of fact is also raised 
in appeal No. 128 and we shall deal with it 
at once. 

Tne question here was whether the 
principal was Rs. 2644 or whether the 
principal was only Ks. 1,800. The creditor 
alleged that Res. 2,614 were advanced in 
cash while Ram Sagar Prasad, the appli- 
cant under the Encumbered Estates Act 
proceedings, alleged that he received 
Rs. 1,100 in cash aad had previously 
received Rs. 400 in cash for which he had 
executed a pro-note and the interesi on that 
Rs, 700 had amounted to Rs. 209 so that 
there was a promissory note for Rs. 2,000 
and as interest had again not been paid 
on April 4, 1935, a promote for Rs. 2,644 
was executed, but as we have explained 
above only Rs. 1,800 of this amount was 
principal and the rest was interest. The 
creditor admitted that there had been an 
earlier pro-note for Rs. 700, but alleged that 
Rs. 900, that is to say, the principal of 
Rs. 700 plus interest had been paid off 
and the transaction had been closed. He 
asserted that no promissory note for 
Re. 2,000 was executed at all, but Rs. 2,644 
had been taken in cash and the promissory 
note dated April 4, 1925, for Rs. 2,644 had 
consequently been executed. 

The debtor-applicant produced in support 
of his allegation himself and a karinda in 
the witness-box and he had alse produced 
a book of agcounts with an entry that he” 
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had executed a promissory note for 
Rs. 2,000 which was composed of Rs. 1,100 
advanced in cish and Rs. 900 due as 
principal plus interest on an earlier pro- 
nole of Rs. 700 Exs. A-1, A 2, and A-3, a 
bond ‘and two pro-notes, have been. filed 
by him dated April 4, 1925, February 23, 
1928, and February 6, 1931. This last ons 
was a bond on which the creditor obtained a 
decree. Itis clear, therefore, thatthe two 
earlier pro-notes which had been paid off by 
tLe execution of this bond were returned 
to the debtor and the presumption, there- 
fore, is that had an earlier pro-note for 
Rs. 2,000 been in existence, it would have 
been returned to the debtor and would 
have been in hie possession but he has 
filed nosuch pro-note, though he filed the 
account book in which there is an entry of 
a pro-snote for Rs. 2,000. This book of 
accounts shows that entries for several days 
and sometimes for as long as a week were 
entered at one time. This book of accounts 
called sahi comes abruptly to an end on 
August 31, 1922, though only a small por- 
tion of the book contained writing. The 
pages are also. not numbered. The 
learned Special Judge, therefore, did not 
attach any great value to this book of 


accounts. On the other hand, account 
books of the creditor, Janki Prasad, 
predecessor-jn-interest of the present 
creditor, were produced and on p. 54 of 


Ex. L, there is an entry that a pro-note, 
dated November 12,1919, for Rs. 700 was 
executed by Ram Sagar Prasad, butin a 
later. book of accounts Ex. M, there is an 
entry ab p. 24 tothe effect that it had been 
paid off by a payment of Rs. 900 in cash 
made by Ram Sagar Prasad on August 5, 
1922. There is of course no entry of any 
promissory note of Rs. 2.000 for in view of 
the entry of Rs. 900, it could not have been 
there. The learned Special Judge has 
preferred this account framed on the 
Mahajanz System with entries regularly, 
made day after day and the striking of a 
daily balance eto that sahi of the debtor 
applicant and his evidence and the evidence 
of his karinda. It is impossible for us to 
say that in doing so the learned Special 
Judge was not justified and we find no force 
in the appeal, therefore, on the question 
of fact which has been raised before us. 


The point of Jaw which is the same in 
both appeals is given as follows in the 
grounds of appeal of appeal No. 126 :— 

_ “Because the learned Special Judge erred in law 
in holding that. the claim in respect of interest 
awarded by the decree from the date of the decree to 
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the date ofthe application is not covered by a. 14, 
sub-s. 4 (a) of the Encumbered Estates Act”. 

Actually, however, we have to consider 
not merely s 14, subs. 4(a) but also s. 15 
of the Eneumbered Estates Act. What 
the learned Counsel urges before usis 
that when a Special Judge proceeds under 
s. 15 and he finds that the interest on a 
loan upto the time when the suit comes 
before a Civil Court together with interest 
pendentelite and future interest granted 
by that Oourt comes to more than the 
unpaid principal, the total intereat must 
be reduced so as not to exceed to unpaid 
principal. This means that the Special 
Judge treats a loan to which s. 15 applies 
exactly asa loan to which s. 14 applies, 
in other words, he sees what the unpaid 
principal is, what the interest is upto the 
date of the application and ifthe interest 
excceds the principal, he reduces it so as 
to make it not more than the principal. 
We think that if this was the intention 
of the Legislature it would have been very 
easy tosay ins. 14 that the section applied 
to claims whether they had or had not been 
the subject of adecree. When, however, 
there has been a decree, the Special Judge 
must, under s. 15, accept the findings of the 
Court which passed the decree except in 
so far as they are inconsistent with the 
provisions ofs.14. This, in our view, means 
that he has to see whether the Oivil Court 
that passed the decree could have passed 
the decree which it did pass if that Court 
had had to comply with the provisions of s. 14, 
or, to put it in other words, the Special 
Judge has to say to himself 

“Tf 1 under s. 14 had then had to give a decree 
would the decree that I could have given under e. 14 
correspond with the decree with the Civil Court has 
in fact given.” . 

‘rhe Special Judge passes a simple money 
decree under s. 14 (7) for an amount 
composed of principal and interest and also 
for costs which he-may allow and pendente 
lite and future interest at a rate not greater 
than rates specified in s. 27. The amount of 
interest on the loan which he is entitled to 
grant must not exceed that portiou of the 
principal found due on the date of the 
application. It seems clear to us, therefore, 
that if there wasa claim in which the 
interest due on the bond, that is to say, on 
contract, exceeded the principal, he would 
reduce that interest so as to be not more 
than the principal and ke would grant 
pendente lite and future interest with the 
ultimate result that the three classes of 
interest would exceed the portion of the 
principal still found due, ff the Oivil 
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Cou. at the time that it passes a decree 
had heen bound by s. 14, it could have 
given a decree for the unpaid principal, 
for interest directly due on the bond or 
mortgage deed, that is to say, on contract, 
not exceeding the principal and in adds 
tion it could have given interest pendente 
. lite and future interest. It may be that 
in giving pendente lite ard further interest 
it would not have been entitled to exceed 
the rates specified in s. 27, but we do 
not feel called upon to decide this point 
as it has not been urged in these appeals 
that the decision of the Special Judge 
is incorrect in view of s- 14(7) but that 
it is incorrect in view cfs. 14, sub-s. 4 (a). 
. Both parties are, however, agreed that 
the Special Judge has in his judgment 
not correctly applied the principles that 
. he himself has laid down in the suit, 
“which has given rise to appeal No. 126, 
. the decree for Rs. 2,961-6 6 is composed as 
follows :— 


Rs, as. PS 
Principal amount 1,400 0 0 
Rate of interest per cent.per mensem .. 112 0 
Fouad ‘August 19, 1930, to July 8, 
1934 a 
Interest sa 2,140 12 6 
Costs of the suit 420 10 0 


It was admitted by the parties for reasons 
not given in the judgment that the principal 
sum due was Rg. 1,310 and not Rs. 1,400 
and this sum has accordingly been taken as 
principal by the learned Special Judge and 
must be so taken by us. The interest, 
-therefore, given can no longer be 
Rs. 1,140-12-6. Rupees 73-5-0 must be deduct- 
ed making interest Rs. 1,067-76. List A 
attached to the written statement by the 
creditor has further entries as follows 
regarding .the period after the Oivil 
Court decree:— 


ee ge Rs. As, PB. 
Principal amount .. 2,961 6 6 
Rate of interest 6 per cent. per annum 
Period July 8, 1934, to February 7, 

1936 ea 
Interest ~ 282 0 0 
-Realised 200 0 0 

The Special Judge has given these 
figures as the sum due to the creditors: 

a. Rs. As. Ps. 
Principal . 1310 0 0 
Interest a . 1,310 0 0 


Portion of the unpaid costs of the suit 


‘as awarded by the decres w 220 0 0 
Interest awarded by the decree as cal- 
culated by the parties w «©4283 8 6 
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There is obviously an error in giving 
the interest as Rs. 1,310 for even on Rs. 1,400 
it was not more than Rs. 1,140126 and 
on Rs. 1,310, it was only Re. 1,067-7-6, Rs. 220 
ia the costs minus the realisation of 
Rs., 200 and it is correct. Rupees 183-8 6 
is the interest awarded by the decree as 
calculated by the parties. Now the yearly 
interest at six per cent. per annum on 
Rs. 2,961, the total including costs of the 
decree, would amount to Rs.178 but the 
period is given as July 8, 1934, to Febru- 
ary 7, 1936, that is to gay, one year and 
seven months so how this sum of its. 183-8-6 
which was agreed upon by the parties as 
correct was arrived at we do not know. 
Consequently we must accept if as correct 
as the parties have agreed upon it. We have 
already stated that in the view we take, 
the fact that interest on the loan itself plus 
pendente lite and future interest exceeds 
the unpaid principal is no reason for 
reducing it and had the calculations been 
correct, we would bave dismissed this appeal. 
In view, however, of the fact that the 
parties argeed that Rs 1,310 is the princi- 
pal, the interest in the account given by 
the Special Judge is inexplicable and incor- 
rect, and we must modify this decree by 
reducing this interest to Rs. 1.067-7-6 with 


the result that the decree given by the 


learned Special Judge is reduced to 
Rs. 2,781-10-0 in appeal No 126. 

Turning now to appeal No. 
the valuation of the suit given there as 
Rs, 6,879 12-6 and the valuation of the 
appeal as Rs. 6,129 4, that is to say, the 
decision of the Special Judge is not dis- 
puted only as to Rs. 750 8 6. In the replica- 
tion of the appellant, dated July 1, 1936, 
paras. 12 and 13 of which are referred to 
in the memorandum of appeal, the present 
appellant admitted that the principal 
amount was not more than Rs. 1,800 and 
the total amount to which the opposite party 
was entitled could not be more in any case 
than Rs. 3,600. In view of the pr visions 
of s. 14, sub-s. 4 (a) awite apart from 
the question of the amount given 
as costs the appellant, therefore, did 
not dispute Re, 3,600 out of Rs. 6,879-12-6 
so that the valuation of the appeal as 
Rs. 6,129-4-0 is quite inexplicable. The 
grounds of appeal apart from that point of 
fact which we have dealt with inthe begin- 
ning of our judgment are that the Special 
Judge erred in holding that s. 14, sub-s. 4 (a) 
of the Encumbered Estates Act does 
not apply to claims based on decrees 


already passed. This is the same ground 


128, we find ` 
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of appeal as is contained in appeal No. 126, 
and we have dealt with it. 

The last ground of appeal is that the 
learned Special Judge erred in holding 
that the amount of costs or future ioterest 
awarded under the previous decree cannot 
be- varied by the Court. There is nothing 
to show us that this point was ever raised 
in the Court of the Special Judge nor has 
it been raised before us and, therefore, it 
is outside our consideration. The learned 
Special Judge has held as follows: 

“The claimant is entitled to Rs. 2,644 on account 
of principal, to a like sum on account of interest 
due till the date of the present application, to 
Rs. 499-8-0 on account of the costs awarded by that 
decree. This comes to Rs. 5,787-8-0. To Rs. 341-12 on 
account of future interest awarded by the previous 
decree. The claim is accordingly decreed for a 
total sum of Re. 6,199-4 and proportionate costs. 
The decretal amount shall carry future interest 
from July 30, 1935, till realisation at Rs. 4-4-0 per 
cent. per annum.” 


Even the applicant in his replication of 
July 1, 1936, stated .the coste to be 
Rs. 999-80 so it appears that there is some 
clerical mistake by which the creditor is 
Icsing Rs. 500 of his costs but he filed no 
appeal about this. As the original sum 
found due was Rs. 2,644 and the decree 
apart from the costs given by the Civil 
Court was Re. 5,692 so that interest was 
more than the principal, that interest must 
be reduced to the amount of the principal, 
which has been done by the learned Special 
Judge. The learned Special Judge finds 
Rs. 341-12-0 to be the future interest award- 
ed by the previous decree. The date of the 
previous decree was June 2, 1934, and 
the date of the application under the 
Enecumbered Estates Act was February 7, 
1936, that is to say, twenty months 
after that decree. As the rate of the decree 
Was six per cent. tewnty months at six per 
cent. equal ten per cent. and even on the 
finding that the amount on which such 
interest shculd be calculated is Rs. 5,787-8-0, 
the interest would be Rs. 578-9-0, instead of 
Rs. 341-12-0. The correct decree would, there- 
fore, really be, Rs. 5,288 principal plus 
interest on the loan up to the Civil Court 
case, Re. 999-8-0 for costs and Rs. 578-9-0 for 
interest after the period between the decree 
and the application under the Encumbered: 
Estates Act forming a total of Ra. 6,866- 1-0, 
but this decree is only for Rs. 6,129-4-0 so 
it cannot be varied in favour of the appel- 
lant nor in favour of the respondent be- 
cause the latter has filed no cross-appeal. 

This appeal is, therefore, dismissed. As 
the contention of the appellant in both 
appeals has failed, although we have had 
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to make a modification in one Owing to 
a miscalculation by the Special Judge, we 
give the respondents their costs in both the 
appeals. 

Be Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1030 of 1934 
October 7, 1938 
BENNET AND VERMA, JJ. 

Lala LALLU MAL AND ofunes—Puatntires 
— APPELLANTS 
versus 
Musammat AZIZ FATIMA AND ANOTHER— 
DarENDANTS—RespoNnpDENtTs 

Easements Act (V of 1882),s. 15—Hasements in 
s. 15 must have been enjoyed by owner or occupier 
of dominant heritaje—bact that persons visiting 
dominant heritage have been following certain route 
cannot confer right of way on owner. 

The right of way or other easement mentioned 
in s. 15, Easements Act, must have been enjoyed 
in the manner laid down there by the owner or 
occupier of the dominant heritage and the fact that 
‘persons visiting the alleged dominant heritage have 
been following a certain route cannot confer a right 
of way on the owners of the alleged dominant herit- 


Ee. 
os C. A. from the decision of the Additional 
Sub-Judge, Bareilly, dated March 1s, 1934, 

Messrs A.M. Khwaja and Kaleem Jafri, 
for the Appellints 

Messrs. G. S. Pathak, A. H. Khan and 
Waheed Ahmad Khan, for the Respondents. 

Verma, J.—This is an appeal by ths 
plaintiffs whose suit for demolition of cer- 
tain constructions put up by the defendants 
and for a permanent injunction has been 
dismissed by both the Courts below. The 
facts have been given in detail in the judg- 
ments of the Courts below and both the 
Courts have given sketches of the locality 
in their judgments. The Munsif inspected 
the locality and a sketch of the locality is 
given in his inspection notes also, The 
position briefly is this. In the town of 
Bareilly there is a market placa known as 
Bazar Englishganj which is situated in 
Mahalla Qila. The particular portion of this 
Mahalla Qila with which we are concerned 
is divided into four squares by means of 
two public roads which cross each other at 
right angles. We are concerned in this case 
with the square which is situated in the 
southwest. It is in this square, which has 
been marked No. 4 in the sketches given in 
the judgmen‘s of the Courts below, that 
the shops of the parties are situated. The 
shops of the five persons who have brought 
the suit are situated towards the west and 
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| the south of this squsre, and the shops of 
the two defendants are situated towards 
the north. The allegations on which the claim 
is based are contained in paras. 4 and 5 of 
the plaint which are as follows: 

“(4) Even since the Englishganj Bazar has been 
constructed, which was done more then 50 years 
ago, the custom has been that the pedestrians, ponies 
and carts, inorder to reach the shops situate inside 
the Chowk, have been approaching from the eastern 
direction through the Sarai Koad, and from the nor- 
thern direction through every point, but the owners of 
the sites running along the public road, have since 
a period of 25 or 30 years, established temporary shops 
(stalls) close to the north-east corner and (consequently) 
the ponies, carts, ete., started passing from the north- 
westren corner without any obstruction and hind- 


ce, 

(5) By reason of the fact that it is necessary for 
the plaintifis to have a passage 9feet 11 inches for 
the use of their shops and as the said land has always 
been used for over 50 years as a passage and as it is 
a settld fact that there will remain a passage towards 
the east of Fazl Ahmad’s shop, the defendants have 
no right to block the passage,” 

It seems to us that these pleadings are 
very vague and indefinite. It is nowhere 
stated in the plaint that an easement has 
been acquired by the plaintiffs or on their 
behalf by any person in possession of their 
shops, nor any clear particulars of the time 
andthe manner of the acquisition of any 
right of easement have been given. Paragraph 
5 ofthe plaint would seem to show that there 
was some vague idea in the mind of the 
plaintiffs to claim an easement of neces- 
sity. The plaint nowhere alleges that the 
alleged right of way has ever been exercised 
by the plaintiffs themselves or by the per- 
sons occupying their shops. The allegations 
in the plaint amount to this, that becanse 
persons who have been coming to the shop: 
keepers cecupying the buildings owned by 
the plantifis for many years past and have 
been bringing their goods for sale to these 
shop-keepers on carts and ponies and have 
at their convenience been entering into this 
square at various points on the northern 
boundary line of this square, the plaintiffs 
have somehow or other acquired a right to 
restrain the owners of the land lying to” 
the north from building on their property 
and thus obstructing the passage of these 
visitors to the shops of the plaintiffs. The 
two defendents who occupy different por- 
tions of the land on the north and have 
erected separate constructions have filed 
separate written statements and itisin one 
of these written statements that the word 
“easement has been mentioned. Wren the 
case came on for trial, the plaintiffs evi- 
dently defined their claim and based it on 
the alleged acquisition of a right of way 
as an easement by prescription. Issue No.1 
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framed in the trial Court was in these 
words: 

“Has the plaintiff got an easement of right of 
way by prescription over the land in guit, and what 
is the extent of the land subject to the easement ?” 


_ The learned Munsif in recording his find- 
ings on Issue No. 1 examined the evidence 
at levgth and clearly found how the land had 
been used by passers-by and visitors at 
different perinds in the past. He found 
that so long as the land lying to the north 
of this square had not been built upon, 
people used to enter this square at various 
points and that there was no definite path- 
way or lane which either pedestrians or 
carts or ponies took. Having gone into the 
matter carefully, the learned Munsif came 
to the conclusion that “no right of ease- 
ment for carts or cattle-loads is established 
in favour of the plaintiffs” and that “the 
plaintiffs have no right of easement over 
the land covered by the construction in 
suit.” He also found that “No satisfactory 
user by carts during the last four or five 
years is established.” He accordingly dise 
missed the suit. The plaintiffs appealed. 
The lower Appellate Court held that so far as 
defendant No. 2 Fazl Ahmed was concerned, 
no encroachment on the alleged passage 
claimed by the plaintiffs had been proved, 
and that the plaintiffs therefore had no cause 
of action against this defendant. He next took 
up the case of defendant No. 1, Musammat 
Aziz Fatma, and having discussed certain 
evidence and other matters, expressed the 
opinion that “all the elements required to 
establish easement are present.” He then 
proceeded to consider whether the plain- 
tiffs had aequired any right. He found that 
whatever bullock-caris, ete. came into this 
square did not belong to the plaintiffs or to 
the tenants occupying their shops from 
time to time and held that the plaintiffs 
therefore had no cause of action whatso- 
ever. He expressed the opinion that if any 
one could have any grievance against the 
defendants for putting up the constructions 
complained of, it would bathe persons who 
used to bring their carts, ponies, etc., and 
not the plaintiffs. He accordingly dismissed 
the appeal. 

The learned Counsel appearing for the 
plaintiffe-appellants admits thathe is unable 
to bring his case within any of the sections 
of the Easements Act. He has, however, con- 
tended—though somewhat half heartedly— 
that these persons who used to bring 
their carts and ponies into this square and 
used to visit the shops owned by the plain- 
tiffs may be regarded as the agents of the 
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plaintiffs. It seems to us that this argu- 
ment has only to be mentioned to show that 
itisunsound. The learned Counsel has had 
to concede that none of the elements which 
go to constitute agency in law is present 
here. IL is, in our opinion, impossible to 
hold that the persons who used to drive 
their bulleck-carts or pack ponies into this 
square and used to come into it for pur- 
poses of theirown business could acquire 
any right of easement for the plaintiffsas 
the agents of the latter. Section 12, Ease- 
mants Act (V of 1882), provides that: 

“An easement may be acquired by the owner of the 
immovable property for the beneficial enjoyment 


of which the right is created, or on his behalf, by 
any person in possession of the same ” 

The section further lays down that one 
of two or more csxowners of immovable 
property may, as such, with or without 
the consent of the other or others, acquire 
an easement for ihe beneficial enjoyment 
of such property. In our opinion, it is clear 
that it is the owner of the immovable pro- 
perty, who alone can acquire an easement, 
Section 15 of the Act deals with the acquisi- 
tion of easements by prescription and it lays 
down that 
“ .. where a right of way or any other easement 
has been peaceably and openly enjoyed by any 
person claiming title thereto, as an easement and as of 
right, without interruption and for twenty years, the 
right of such .. .. easement shall be absolute.” 

It is also provided: 

“ Each of the said periods... shall be taken to be 
& period ending within two years next before the 
institution of the suit wherein the claim to which 
the period relates, is contested.” 


It seems to us that there can be no 
doubt that the right of way or other ease- 
ment mentioned in the section mus! have 
been enjoyed in the manner laid down 
there by the owner or éccupier of the 
dominant heritage and the fact that persons 
visiting the alleged dominant heritage have 
been following a certain route cannot con- 
fer a right cf way on the owners of the 
alleged dcminant heritage. We have come 
to the conclusion therefore that the deci” 
sion of the Ovyrts below is quite incorrect. 
It may also be mentioned that the finding 
of the learned Munsif that no user by carts 
during a period of four or five years preced: 
ing the institution of the suit had been 
established has not been reversed by the 
lower Appellate Court. .In view of that 
finding, even if the plaintiffs could be held 
to have ever acquired any such easement as 
is claimed by them, the right had, by the 
time the suit was instituted, been extin- 
guished under the provisions cfs. 15 of the 
Act, quoted above. In our judgment there 
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is no basis or foundation for this claim. 
For the reasons given.above, we dismiss 
this appeal with costs. E 

s. Appeal dismissed. 
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OUDH CHIEF COURT 
Second Vivil Appeal No. 4t0 of 1936 
January 6, 1939 
Zta-uL: Hasan, J. 
JUMMAN KHAN—Ptuatnripe - 
APPELLANT 
LeTsSus 

JAGAN NATH AND  ANOTHEB-— DBFENDANTS 
— RESPONDENTS 

Transfer of Property Act (IV of 1882),s. 53-A— 
Applicability—Section applies to transfers also—Un- 
registered agreement on stamp of annas 8 only reciting 
that certain hause was let out to lessee and lessor 
would nat be entitled to eject lessee—Lessee taking 
possession of house — Suit for possession of house — 
Admissibility of document in evidence—Defect of non- 
registration whether cured by 8. 53-A — Document 
admitted by lower Courte—Objection to admissibility 
on ground of insufficiency of stamp cannot be enter- 
tained in second appeal by reason of s 36, Stamp Act 
(I of 1899) 

Section 53-A, Trinsfer of Property Act, not only ap- 
Se to contracts of transfer but applies to transfers 
also. 

Where an unregistered agreement between a lessor 
and a lessee executed on astamp of annas € only 
recites that a certain house has been let out on rent 
specified. to lessee and provides that the lessors 
would putthe lessees in possession ona certain date 
and that the lessor would not be entitled to eject the 
lessee from the house and the lessee is actually put 
in possession, the case is governed by s. 53-A, Trans- 
fer of Property Act and in a suit for possession of 
the house, the document is admissible in evidence, as, 
even ifit be regarded as a lease the defect of non. 
registration is cured by s. 53-A and when such a 
document has been admitted by the lower Oourts, the 
objection to its admissibility on the ground that it 
was insufficiently stamped cannot be entertained in 
second appeal by reason of s. 36, Stamp Act. 


S. O.A. against an order of the Oivil 
Judge of Una», dated September 30, 1936, 
upholding the decree passed by the Munsif, 
Unao, dated December 18, 1935. 

Messrs. H, Husain and H. H. Zaidi, 
for the Appellant. 

Mr. M. Wasim, for the Respondents. 


Judgment.—This is a second appeal 
against a decree of the learned Civil 
Judge of Unao upholding a decree of 
the learned Munsif of that place dismissing 
the plaintiff-appellant’s suit for posséssion 
of a house and for rent for two 
months. . l 

The house in question is situated in the 
town of Unao and bears No. 139. It 
originally belonged to certain Akbar 
Khan and Wazir Khan. On October 5, 
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1918, Akbar Khan and Wazir Khan mort- 
gaged it with possession to Munawar 
Khan. In October 1931 Munawar Khan 
mortgaged his mortgagee rights in the house 
to one Paragi Lall. Paragi Lall sued on his 
sub-mortgage and obtained a foreclosure 
decres on May 21, 1934. On February 18, 
1935, Paragi Lall transferred his decree 
to the present plaintiff-appellant who 
put the decree in execution and obtained 
delivery of pcessession on July 4, 1935. 

The present suit for possession of the 
house and rent for two months was 
brought by the plaintiff appellant on 
July 9,1935, on the allegation that the 
defendants were lessees of the house on 
behalf of Munawar Khan on a rent of 
Rs. 10 a month, that at tbe time of 
delivery of posssssion to the plaintiff the 
defendants had agreed either to settle 
the rent withthe plaintiff or to vacate 
the house bnt that thev did neither. 

In defence the defendants set up an 
agreement between themselves and 
Munawar Khan Ex. A-l, dated October 
12,1931, by which it was provided that 
the house in question would be used 
by the defendants for the purpose of a 
flour mill onarent of Rs. 5 per month, 
and that the lessor would not be entitled 
to eject them from the house. 

Both the Courts below have upheld the 
defendants’ plea and dismissed the suit 
holding that the defendants are protected 
by the doctrine of part performance. 

The agreement Ex. A-1 is unregistered 
and isona stamp of annas 8 only. It is 
argued on behalf of the appellant that 
the doctrine of part performance may 
eure the defect of non-registration but 
that the document is inadmissible in 
evidence not cniy because it does not 
comply with the requirements of s. 107, 
Transfer of Property Act, but also be- 
cause it is insufficiently stamped. In 
support of this proposition reliance is 
placed onthe following ramarks of their 
Lordships of the Judicial Oommittes in 
Arif v. Jadunath Majumdar, L. R. 98 
I. A. 91), (1). : 

“Whether an English equitable doctrine should 
in any case be applied so asto modify the effect 
of an Indian Statute may well be doubted; but 
that an English equitable doctrine affecting the 
provisions ofan English Statute relating to the 


right to sue upon a contract, should be applied 
by analogy to such a statute as the Transfer of 


(1) 58 IA 91; 413] Ind. Cas. 762; AIR 1931 P O 79; 
60 ML J 538: 33 LW 586; 53 O L J 359;3;0WN 


550; 15 R D 354; 80 W N 739; (1931) M WN 480; Ind. ° 


Rul. (1931) P O 154; 33 Bom. L R 913; 58 0 1235 
»Q), 
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Property Act, and with such a result as to create 
without any writingan interest which the statute 
says can only becreated by means of a registered 
instrument, appears to their Lordships, -in the 
absence of some binding authority to that effect, to 
be impossible.” (vide p, 101) l 

The case appears to me, however, to be ` 
governed by the present s. 53-A of the 
Transfer of Property Act. That section 
s) faras itis applicsble io the present 
case, may be quoted as follows: 

“Where any person eontracts to transfer for 
consideration any immovable property by writing 
signed by him or on his behalf from which the terms 
necessary to constitute the transfer can be ascertained 
with reasonable certainty, andthe transferee has, 
in part performance of the contract, taken 
possession of the property or any part thereof......... 
andthe transferee has performed or is willing to 
perform his part of the contract, then, notwithstand- 
ing thatthe contract, though required to be 
registered, has not beenregistered,or, where there 
ig an instrument of transfer, that the transfer has not 
been completed in themanner prescribed, therefore, 
by the law for the time being in force, the transferor 
or any person claiming under him shall be debarred 
from enforcing against the transferee and persons 
claiming under him any right in respect of the 
property of which the transferee has taken....., ...0 
possession, other ihan a right expressly provided 
by the terms of the contract." | 

This section on the face of it applies 
primarily to contracts of transfer, but the 
words. l ; 

“Where there isan instrument of trans- 

fer” show that it applies to transfers also. 
Mulla in his Commentary of the Transfer 
of Property Act, (19385 Edition, p. 264) 
says : 
“The case of an instrument of transfer is put 
inthe alternative. The amendment to s. 49 of the 
Registration Act shows that the section applies 
although there is not a distinct and separate 
contract in writing. The instrument itself is 
treated as the contract in writing as was done by 
Jenkins, O. J. in Puchka Lall v. Kunj Behari Lall, 
18 O. W. N. 445 (2) | 

Therefore, whether Ex. A-1 is regarded 
merely asan agreement as contended by 
the learned Oounsel for the appellant 
or is considered a lease as argued on 
behalf of the respondents, the doctrine of 
„part performance would equally apply. 
It purports to be an agreement and is 
also ona stamp of annas ò enly but at the 
same time it recites that the house has 
been let out on rent to Jagannath Prasad, 
and Manni Lall on a rent-of Rs.5 a 
month and provides that the lessees 
would be put in possession on November 
12, 1931, by which date the building would 
be completed forthe purpose ofa flour 
mill. Ifthe document be treated as an 
agreement only, the objections raised on 
behalf of the appellant cannot hold good 

2) 18 O W N 445; 20 Ind, Cag. 803; 19 OL J 
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asin that case there would be no deficiency 
in stamp nor would thereby any question 
of the requirements of s. 107 of the 
Transfer of Property Act not being com- 
plied - with. Ifon the other hand the 
document beregarded as a lease, the only 
question will remain whether the insuff- 
ciency of stamp would prevent its being 
admitted in evidence. The defect of the 
requirements of s. 107 not being complied 
will be cured by the provision in 
5. 53 A: 

“that the transfer has been completed in the manner 


| peo a therefore by the law for the time being in 
orce,’ 


So far as the deficency in stamp in 
case the document be regarded as a 
léase, is concerned, I amof opinion that 
that deficiency will nət at this stage in 
the way of the document being considered. 
eps 36 of the Indian Stamp Act pro- 
vides : 


“Where an instrument has been admitted in 
evidence, such admigsion shall not except as pro- 
vided ins, 61 be called in question at any stage 


of the same suit or proceeding on the ground 
that the instrument has not been duly 
stamped," 


and in Avadh .Singh v. Randhir Singh 
(1933 O. W. N. 1085) (9), it was held by a 
Bench of this Court that once a document 
has been admitted in evidence under s. 36 
of the Stamp Act the admission cannot be 
called in question at any stage of the suit 
or proceeding and that the document 
cannot be rejected as inadmissible in 
evidence. Intke present case the fact 
that no objection on the score insfficiency 
of stamp wasraised by the plaintiff in 
any of the Courts below is a further reason 
why the objection cannot be entertained 
in second appeal, 


In any view of the case, therefore, there 
isno bar to the document in questicn 
being admitted and considered and 
to the applicability of the doctrine of part 
performance and the Courts below were 
ia my opinion right in dismissing the 
plaintiff-appellant’s suit on. account of the 
provisions of sẹ od A ofthe Transfer of 
Property Act. 

The appeal is, therefore, dismissed with 
costs. As tke respondents themselves 
treat Ex. A-1 as a lease, they shall pay 
the requisite duty and penalty in respect 
of it within a month from this date. In 
case of default, the dccument will be 
impoun ied. 

8. Appeal dismisszd. 


(3) (1938) OW N 1085; 


178 Ind. Oas. 338; 11 R O 
109; 1988 O L R 479, 
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LAHORE HIGH COURT 
First Civil Appeals Nos. 172 and 622 of 1930 
October 22, 1937 

Appis:N AND Din MOBAMMAD, JJ. 

SHANKAR DAS AND cTHERS-—-PLAINTIPRS— 
APPELLANTS 
V271SUS 

OFFICIAL RECEIVER, LAHORE 

AND CTJERS—DEFENDANTS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), O. XL, 
rr. 1,4—Non-rendition of accounts by third party 
during Receiver's administration, whether appealable 
—Partnership—Suit for accounts and dissolution— 
Interest on amount due should be given only from date 
of final decree—Hindu Law—Joint family—Income 
relating to period before disruption but received 
by co-parcener afterwards — Co-parcener's liability to 
account for it. 

Neither r. 1 nor r. 4 of O. XL, Oivil Procedure Oode, 
hus any application to accounts froma third party 
relating to the period of a Receiver's administration 
and the non-rendition of accounts by third party 
during that period is not appealable underany of 
these provisions of law. 

A decree in a suit for dissolution of partnership and 
accounts should provide for payment of interest upon 
the amount due only from the dats of the final decree 
by which the amount (if any) is found due and not 
from the date of the plaint. Soleman v. Abdul Latif 
(3), followed. ; 

A co-parcener would be liable to account for the 
income received by him after the date of disruption 
of the joint family, ifit relates to a period prior to 
the date of disruption, as it would be treated as an 
accumulation for accretion to the joint family pro- 
perty. Parmeshwar Dubey v.Gobind Dubey (2), relied 
on, 

i. O.A. fromthe decree of the Senior 
Sub-Judge, Lahore, dated October 21, 1929. 

Messrs. J. N, Aggarwal and Barkat Ali, 
for the Appellants. | f 

Messrs. Mehr Chand Mahajan, Vishnu 
Datta and Mr. Durga Das Jain for Mr. 
Radha Kishan, for the Respondents. 

Din Mohammad, J.—This judgment 
will dispose of Civil Appeals Nos. 1/2 and 
622 of 1930. Thesuit out of which these 
appeals have arisen was instituted as far 
back as 1916. It was for partition of joint 
family property and rendition of accounts. 
The dispute related tothe property of the 
late Rai Bahadur Buta Mal who died on 
June 16, 1914, and all his sons and grand- 
sons were involved init, in addition to his 
widow. On January 21,1924, a prelimi- 
nary decree was made. live appeals were 
presented agaiust it, which were disposed 
of by a Division Bench of this Court on 
January 12, 1923. Tae learned Judges 
issued certain directions for partition of 
the property and rendition of accounts in 
consequence of which a Commhissioner was 
appointed who submitted his report to the 
trial Court in January, 1929. Multifar.ous 
objections to the report were raised by the 
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various parties concerned in the litigation, 
and they were finally disposed of by the 
trial Court on November 4, 1929, on which 
date a final decree was passed. The pre- 
sent appeals are by Rat Sahib Shankar 
Das and Bihari Lal, respectively against 
that decree. 

It may be remarked that by the prelimi- 
nary decree the property in suit was direct- 
ed to be partitioned among five persons, 
viz. thefour sons of Rai Bahadur Buta Mal 
and his widow ; and the date of disruption 
was to be taken as October 31, 1915. Soma 
ofthese persons were already in possession 
of some items of the property in auif and 
instructions were accordingly issued to take 
accounts from them and to apporiion the 
share of euch claimant accordingly. The 
Commissioner went thoroughly into the 
matter and made a detailed report as to the 
mode to be adopted in adjusting the shares. 
The Senior Subordinate Judge interfered 
only in afew particulars butin the main 
agreed with that report. His conclusions, 
which are material forthe purposes of the 
present appeals, were as under : 

(1) Rai Sahib Shankar Das had from 
1913 to 1919 realized Re. 13,125 from the 
lands at Lyallpur, out of which he had 
paid Rs. 1,400 only to Bihari Lal and he 
was consequently bound to account for the 
balance and was further liable to pay in- 
terest on that amount at the rate of six 
per cent. per annum. This sum amounted 
in all to Rs. 23,325,272. e. Rs. 16,325 princi- 
pal and Rs. 7,000 interest, (2) Bihari Lal 
could’ uot be called upon to render accounts 
at that stage for the period of eight 
months during which he did not surrender 
possession of the property in his possssion, 
inasmuch as the matter in issue had already 
- been decided by competent authorities, (3) 
The income from agricultural lands should 
be assessed at Rs. 5,125 per harvest and 
the income from urban property should be 
calculated at-the rate of Rs. 1,257 per 


mensem. No rebate should be allowed to, 


‘Bihari Lal on account of the alleged 
damage to the cotton crop of 1¥17-1s. (4) 
The income earned from the factory should 
be calculated at Rs. 6,000 per season. (5) 
Bihari Lal should be allowed to deduct 
128. 18,750 paid by him as income-tax in 
1920. Similarly he should be allowed to 
deduct Rs. 30,000 proved to have been 
paid to the various creditors of the joint 
family. (6) Rx, 800 per mensem only should 
be allowed to Bihari Lal for household 
expenses and not Rs. 500 as suggested by 
the Commissioner. (7) Inthe absence of 
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any definite proof asto which of the co" 
sharers had received income from the 
urban property situated at Amritsar, no co- 
sharer could be burdened. with that amount. 
(8; The allovance paid to Mrs. Buta Mal 
could not be reduced. (9) Bihari Lal shou!d 
pay four per cent. interest on the sums 
payable by him to the various co-sharers. 
(10) Rai Sahib Sbankar Das would get his 
costs of ths proceedings subsequent to the 
preliminary decree from Bihari Lal alone. 

It may also be observed that a Receiver 
of the property was appointed in January 
1919 and several persons have held that 
office since. Farther, Bihari Lal was ad- 
judicated an insolvent on March 21, 1933, 
and is now represented by the Official 
Receiver. Mrs. Buta Mal died on March 23, 
1933, and is represented on the record by 
her sons or their descendants. Oa October 
1, 1935, Rai Sahib Shankar Das died. and ` 
his sons and grandsons who were already 
on the record represent his interest. Lala 
Mul Chand also died and is now represented 
by his sons and grandsons. For the sake of 
convenience we will take up the two ap- 
peals separately. The objections taken by 
Rai Sahib Shankar Dag and argued on his 
cat before us may be summarized as fol- 
OWS : 

(1) Mrs. Buta Mal having died in the 
meantime, the share allotted to her should 
be thrown into the holchpot and the pro- 
perty should now be divided equally among 
the four sons of Rai Bahadur Buta Mal, 
inasmuch as a widow is not entitled toa 
definite share before actual partition takes 
place by metes and bounds and that has 
not been done so far..(2) Rat Sahib Shankar 
Das could not be called upon to account for 
the period prior to November 1, 1915, which 
date was &xed by this Court as the starting 
point for accounting. At any rate, nointer- 
est should be charged on the sums re» 
tained by Rai Sahib Shankar Das in this 
account. (3) Bihari Lal should have fur- 
ther been called. upon to account for the 
period ranging from January 1319, to 
August 1919, on which date he surrendered 
possession tn the Receiver. (4) The esti- 
mate arrived at by the Senior Subordinate 
Judge in relation to the income of the 
family derived from agricultural lands is 
very low and so is the estimate in relation 
to the income of urban property. (5) The 
income in regard tothe factory controlled 
by Bihari Lal has been under-estimated. 
Moreover, as the possession of the factory 
was not delivered by Bihari Lal until 1927, 
he should have been called upon to account 
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for the income derived fron the factory 
during the years 1920 to 192/ less the 
Income for the years 1925 and 1926 when 
the- factory had been leased to him under 
the orders of the Court and the lease money 
was recovered from him in due course of 
law, (6) Bihari Lal should not have been 
allowed a rebate of Rs. 18,750 which he had 
paid as income tax in 1920. (7) It was 
wrong on the part of the Senior Subordi- 
nate Judgeto have allowed Bihari Lala 
deduction of Rs. 30,000 alleged to have been 
paid to tLe various creditors of the joint 
family. (8) Although the Senior Subordi- 
nate Judge reduced the sum claimed by 
Bihari Lal on account of household expen- 
ses from Rs. 6,000 to Rs. 3,600 a year, he 
made a mistake in not giving effect to this 
reduction in his final calculations. (9) The 
income derived from the urban property 
situated- at Amritsar should have been 
debited to Bihari Lal. (10) Mrs, Buta Mal 
was wrongly paid one-fifth of the income 
prior to actual partition by metes and 
bounds.and the sum so paid to her should 
have been deducted from her share and 
divided among the brothers equally. (11) 
The rate of interest charged on amounts 
outstanding inthe bands of Bihari Lal is 
low. (12) The heirs of Mul Ohand were 
liable to pay interest on all amounts receiv- 
ed by Mul Chand on behalf of the joint 
family and retained by him. (13) The 
share of Rai Sahib Shankar Das has been 
wrongly calculated inasmuch as certain 


. items which were recoverable from the 


various co-sharers have not been brought 
into account. (14) The burden of costs 
allowed to Rai Sahib Shankar Das should 
have been thrown on all the co-sharers and 
not on Bebari Lal alone. 

We propose to take up the contentions 
raised by the appellants’ Counsel in the 
order in which they have been stated above. 
We will, however, deal with each item 
under discussion very briefly as both the 
. Commissioner and the Senior Sabordinate 
Judge have entered into minute details and 
dealt with every it@m at great length : 

1. In support of the contention that 
Mrs. Buta Mal’s share should now be divid- 
ed cqually among her four sons as she 
has died before tLe acual partition could 
be effecied. Counsel for the appellanis has 
relied cn para. 582 cf Mulla's Hindu Law 
(1936 Editicn) and” Iraoji Bhikaji v. Anant 
Lazman (1), his argument being that the 
death ofa female pending a suit for 


(1) 42 B 585; 46 Ind. Cas, 750; A I R 1918 Bom. 175: 
20 Bom. L R 671, 
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partition disentitles her to a share in the 
joint family property. The rule enunciat- 
ed by Mulla in para. 332 is that if a 
female dies before the final decree, though 
after the preliminary decree, her share 
remains an integral part of the estate 
available for partition amcng the male 
members of the family. To a similar effect 
is Raoji Bhikaji v. Anant Laxman (1), 
where a widow had died before the passing 
of a final decree. Jt is obvious, tcerefore, 
that the authorities relied cn by tke 
appellants’ Counsel are distinguishable 
inasmuch as in the present case Mrs. Buta 
Mal did not die before the final decree 
but afier and at a time when partition 
by metes and bounds had actually 
started. This contention, therefore, has no 
force. 

2. It is true that while disposing of the 
appeals against the preliminary decree, 
this Court fixed October 31, 1915, as the 
date of disruption and made the various 
co-sharers liable to account for the sub- 
sequent period during which they were 
holding possession of the joint family 
property; but in the first instance there is 
nothing onthe record to show that Rai 
Sahib Shankar Das had not received 
the income relating to the lands at Lyallpur 
after October 31, 1915, and secondly he 
is estopped now from contending that he 
should not have been burdened with the 
income received for the period prior to 
October 31, 1915. Itison the record that 
he had admitted his liability tothe extent 
of the whole amount and further, although 
he was taking a very active interest in the 
proceedings before the Commissioner and 
had further submitted about two dozen 
objections on the report made by the Com. 
missioner, he nowhere challenged the liabi- 
lity imposed on him by the Commissioner 
for the full perisd of five years from 1913 
to 1918. He has not contested his liability 
even in the memorandum of appeal sub- 
mitted to this Court. Not having raised 
any objection at the proper time, he cannot 
now be allowed to re-agitate the matter 
especially as we have remarked above. 
there is no material on the record io show 
that he had received this income prior to 
the date cf disruption and not after. Coun- 
sel for Bibari Lal has rightly contended 
that ifthe income received by Hai Sahib 
Shankar Das after October 31, 1915, re- 
lated toa period prior to that date, it 
would be treated, as an accumulation or 
accretion tothe joint family property and 
that Rai Sakib Shankar Das would be 
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liable to account for il:see Parmeshwar 
Dubey v. Gobind Dubey (2). We overrule 
this objection, too, accordingly. 

Similarly the objection that no interest 
could becharged on the amount retained 
by Rai Sahib Shankar Das on this account 
has no force. This was a liquidated sum in 
hishand and he cannot escape liability 
for interest on any ground. His plea 
that.no interest should be charged from 
him inasmuch asnone has been charged 
from Bihari Lal on the factory income for 
which he has been made liable, cannot 
hold good, because the two cases stand 
clearly apart. While Rat Sahib Shankar 
Das had realicedin cash the sums retained 
by bim, Bihari Lal's liability is only 
notional. Besides, the factory was run on 
partnership basissoto say, and the prin- 
ciple laid down by their Lordships of the 
Privy Councilin Suleman v. Abdul Latif 
(3) that the decree in a suit for dissolu- 
tion of parinership and accounts should 
provide for payment of interest upon the 
amount due only from thedate of the final 
decree by which the amount (if any) is 
found due and not from the date of the 
plaint gces along way to justify Bihari 
Lal's immunity. We decline to interfere, 
therefore, with the order of the Senior 
‘Subordinate Judge in this respect. (Their 
Lordships after dealing with the evidence 
on further points continued). Counsel for 
the appellants contends that he is at 
liberty to re-agitate these matters under 
O. XL, rr.l and 41ead with s. 105, Civil 
Procedure Code; but we are not disposed 
to agree with him. Neither r. 1 nor r. 4 
of ©. XL,has any application to accounts 
from a third party relating tothe period 
of a Receivers administration and it can- 
not be argued, therefore, that the non- 
rendition of accounts by Bihari Lal during 
that - period was appealable under any 
of these provisions of law. This being 
so, 8. 105 is ruled out of consideration. 
We ccnsequently hold that Bihari Lap 
cannot becalled uponat this late stage 
to render accounts for those pericds for 
which a Receiver had been appointed 
and in connection with which the decisions 
of competent Ccurts had been obtained at 
the proper time. (Their Lordships after 
deciding further points against the appel- 


(2) 43 © 459; 33 Ind, Cas. 190;A IR 1916 Cal, 500; 
OW N25 


(3) 58 O 208; 124 Ind. Cas. 891; A I R 1°30 P © 185; 
571 A245; 24S L R 328; (1930) A L Jt68:34 OW N 
737; Ind. Rul. (1930) P O 267; 32 Bom. L R 1152; 
a LJ 121; 520 LJ10;, 32 LW 184; 24 P L R 328 
(P Q), 
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lant continued). Thenet result ıs that 
we uphold the judgment of the Senior 


Subordinate Judge and dismiss 
appeal. 

We now take up the appeal of Bihari 
Lal. It is not necessary todeal with all 
the contentions raised by Counsel for Bihari 
Lal in this appeal inasmuch as they have 
already been directly or indirectly dealt 
with while disposing of the appeal of 
Rai Sahib Shankar Das. (Ater considering 
the points raised by appellant, Bihari 
Lal, their Lordships proceeded). We 
accordingly dismiss this appeal, too. .In 
the peculiar circumstances of the case, we 
leave the parties to bear their own costs 
before us. 

8. Appeal dismissed. 


this 
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OUDH CHIEF COURT 
Second Rent Appeal No, 66 of 1936 
January 4, 1939 
LIA UL Hasan, J. 
Babu AMBIKA DUTT RAM— DEFENDANT— 
APPELLANT 


VETSUS 
NAWAB SHAMS-ARA BEGAM— 
PLAINTIEF — RESPONDENT . 

Oudh Rent Act (XXII of 1886), a. 108 (18)—A’- 
signee of land revenue whether entitled to interest on 
arrears of revenue- U. P. Land Revenue Act (IH of 
1901), s.143-—-Scope—Whether deals with arrears of 
revenue due to assignee 

There is no provision in the Oudh Rent Act dis- 
entitling an assignee ofland revenue to claim interest 
on the arrears of land revenue due to him. Shams 
Ara Begam v. Ambika Dutt Ram (1), reliedon. 
Bengal Nagpur Railway Company, Ltd. v. Ruttanjé 
Ramji (2), explained, - 

Section 143 of the U. P. Land Revenue Act deals. 
with an arrear of land revenue due to Government | 
and not to one due to an assignee of land revenue. 
Shams Ara Begam v. Ambika Dutt Ram (l), relied 


on. 

S. Rent A. against the decree of the Dis- 
aa Judge of Lucknow, dated July 27, 
1930. - 

Mr. Hakim-ud Din, for the Appellant. 

Mr. H. H. Zaidi, for the Respondent. 

Judgment.—This second appeal against 
a decision of the learned District Judge 
of Lucknow, arises out of a suit brought 
under s. 103 (18) of the Oudh Rent Act 
by an assignee of land revenue against 
the defendant, zamindar for recovery of 
arrears of land revenue from Rabi 1339 
Fasli to Kha:tf 1342 Fasli. 

The defence was that the defendant had 
paid up the revenue for 1310 and 1341 
Fasli and that the plaintiff was not entitled 
to costs and interest on asum of Rs, 134-13-6' 


1939 


for which a cheque was sent to him by 
the defendant, but was returned uncashed 
by the plaintiff, 
_ The trial Court decided both the points 
against the defendant and decreed the suit. 
The defendant appealed and the learned 
District Judge agreed with the trial Court's 
finding. with-:regard to the sum of 
|. Rs. 179-10-0 said to have been paid in res- 
pect of 1340 and “1341 Fasli but allowed 
the appeal to the extent of deduction of 
Costs and interest in respect of the sum of 
“Rr. 134013-6. 
"The defendant brings this second appeal 
and the two questions argtied before me 
ate:— < 
1... Whether the sum of Rs. 179-10-0 paid 
> “by the defendant by cheque in 
Marco 1935, should be credited 
‘towards the land revenue for 1340 
and 1341 Fasli, and 
2. Whether or not the plaintiff should 
get interest on arrears of land 
revenue. 

With regard to the cheque for Rs. 179-10-0 
the allegation in the defendants written 
statement was that if was sent in respect 
of land revenue for ‘1340 Fasli, ete”. In 
the course. of pleadings in Court dated 
‘September 30, 1935, it was stated that this 
‘amount was sent for the dues for Rabi 
1339 Fasli, and parts of 1340 and 1341 Faslt. 
Ia evidence Dirgaj Singh, Mukhtar-i-am of 
the defendant, stated that it was sent for the 
land revenue of i340 and 1341 Fasli. On 
behalf of the plainuif if was denied that 
any direction was sent along with this 
cheque and it was said that the amount 
of the cheque was credited towards a 
decree of this Court held by the plaintiff 
against the defendant. ‘The trial Court 
was of opinion that the defendant had no 
right to ask the pla‘ntiff to appropriate 
the amount towards land revenue for 1340 
and 1341 Fasli when the revenue for 133J 
Fasli was already in arrears. The lower 
Appellate Court thought that the oral 
évidence of Dirgaj Singh was inadmissible 
as" secondary evidence of the contents of 
thé letter containing the direction about 
‘appropriation of the amount said to have 
been sent along with the cheque as the letter 
was not summoned from the-plaintiff, The 
judgments of both the lower Courts show that 
both cf them were doubtful about the truth 
of the story that the defendant while send- 
ing the cheque for Rs. 179 10-0 directed the 
plaintif’ to appropriate the amount towards 
_ ‘theland revrenue for any speciied- years; 
and in view of the contradictions” of the 
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point in the defendant's case as noted 
above and of the evidence on record, I 
am not also prepared to believe that any 
direction was sent to the plaintiff along with 
the cheque. Moreover, as land revenue for 
1340-Fasli, and 1311 Fasli amounted to 
Rs. 177-12-3 and Rs. 265-1-9, respectively, 
the sum of Rs. 179-10-0 could not have 
covered the land revenue due for these 
two years. I am, therefore, of opinion 
that the Courts below were right in rejects 
ing the defendant's plea about the cheque 
for Rs.. 179- 10-0. 

The next point is whether or not the 
plaintiff is entitled to recover interest on 
arrears of land revenue due to him. The 
point was raised between the parties ina 
previous suit in the case reported in Shams 
Ara begam v. Ambika Dutt Ram, 11 
O. W. N. 751(1), and a learned Judge of this 
Court held that the plaintiff was entitled 
to interest on arrears of land revenue due 
to him. Reliance is placed on s. 143 of 
the Land Revenue Act, which says that no 
interest shall be demanded on any arrear 
of revenue, but I am in perfect agreement 
with Nanavutty, J., in holding that s. 113, 
of the Land Revenue Act deals with an 
arrear of land revenue due to Government 
and not to one due to an assignee of land 
revenue As was pointed out by Nanavutty, 
J. in the case referred to above, there is no 
provision in the Oudh Rent Act disentitling 
an assignee of land revenue to claim 
interest on the arrears of land revenue due 
to him. On the other hand the analogy 
of s. 184 cf the Land Revenue Act, and 
s. 22), of the Agra Tenency Act clearly 
shows that the intention of the Legislature 
was that án assignee of land revenue 
should get interest on the arrears due to 
him. Sub-section (2) of s. 229 of the Agra 
Tenancy Act provides: — 

“Revenue or profits not paidon the day on which 
they fall due become on the following day arrears, 
and the fambardar or co-sharer or muafidar or 
assignee of revenue or talugdar or superior pro- 
prietor, as the case may be, entitled to realize 


such due, shull be entitled to claim interest on such 
arrears at one per cent. per mensem,” 


It is inconceivable that thesame Legis- 
lature which clearly provided for payment 
of interest to an assignee of land revenue 
on arreais of revenue in the province of 
Agra should have intended to deprive him 
of that interest in the province of Oudh. 
The learned Counsel for the appellant relies 
on the case of Bengal Nagpur Railway 
Company, Ltd. v. Ruttanji Ramji 1938 


(1) 11 O W N 754; 149 Ind. Cas. 901; 6 R O 6023; 18 R 
D 308; A'I R 1934 Oudh 259 (2). 
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O. W. N. 261 (2), but in that case their 
Lordships of the Judicial Committee clearly 
held that interest for the period prior to the 
date of the suit may be awarded under 
the provisions of any substantive law 
entitling the plaintiff to recover interest 


and I have already referred to the pro- . 


visions of law which appear to entille an 
assignee of land revenue to recover interest 
on arrears due to him. I am, theres 
fore, of cpinion that thereis no force jn 
the contention that the plaintiff is not 
‘entitled to interest on the arrears due 
to him. 


The appeal fails and is dismissed with 
costs. l 


S. < Appeal dismissed. 

(2) (1938) O W N 261; 173 Ind. Cas. 15; 1938 O L R 
119; 19 P L T 125; (1938) A LJ 169: A I R1938PO 
- 67; 108 P C ?16;47 L W 281; 1938 A L R 167; 4 B 

R 374; (1938) 1 M LJ 640: 32 S L R 374; 670 L J 153; 
42 O W N 985; (1938) M W N 636; I L R (1938) 2 Cal. 
72; 40 Bom. L R 746; 651 A 66(P 0). 





CALCUTTA HIGH COURT 
Oriminal Appeal No, 496 of 1937 
.February 14, 1938 
M. ©. Gaose AND BARTLEY, JJ. 

Lala LALUNG-—APPELLANT 
Versus 
I6MPEROR—Opposits Party ` 
Criminal Procedure Code (Act V of 1898), s. 162— 
Evidence of witness that he identified accused before 
Police Officer in village—Admissibility of, 
Section 162, Criminal Procedure Code, should be 
read upon its plain terms. According to it a state- 


ment made by a witness to a Police Officer is not 
evidence ata trial. 


Where, however, a witness says that he identified 
the accused before the Police Officer in the village, 
such evidence is admissible. Krishna Chindra 
Dhenkt v. Emperor (1), dissented from. 


: Mr. Manmatha Nath Roy (Jr), for the 
Appellant. | 

Mr. D. N. Bhatiacharjee, for the Crown. 

M. C. Ghose, J.—This is an appeal on 
behalf of the appellant Lala Lalung whe 
-was tried by a jury in the Court of the 
Assistant Sessions Judge of the Assam 
Valley Districts.. The jury unanimously 
convicted him under s 3804 (Part Il), 
Indian Penal Code, and the learned Judge 
accepting the verdict has sentenced him to 
five years’ rigorous imprisonment. The 
prosecution case is that Surjat and Moharali 
had gone tọ a certain beel and cut two 
bundles of reeds and when they were 
bringing them away, they were met, by the 
appellant who quarrelled with them for 
having cut the reeds in that particular 
beel. After an altercation, the appellant 
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dealt a blow on the head of Surjat with a 
big stick whereupon the deceased fell down 
and in a short time he died, bis skull being 
fractured. There was another man who 
was tried along with the appellant but 
the jury acquitted him. 

The learned Advocate appearing for the 
appellant urges that the learned Judge mis- 
directed the jury by quoting inadmissible 
evidence to the effect that the Police Sube 
Inspector had arrested the two accused on 
the identification of the witness Moharali 
in the village; thatthe witness pointed out 
two accused from among YO men’ in the 
village. The case in Krishna Chandra Dhenkt 
v. Emperor (1) is quoted in support of the 
proposition that a statement, express or 
implied, which a witness must have made 
by way of identifying the accused at the 
thane is hit by tha provisions of s. 162, 
Criminal Procedure Code. It is to be noted 
in the present case thatthe identification 
was not abt the thana but inthe village. 
Moharali was thé one eye-witness of the 
occurrence and he did not know the names 
of the two offenders, The Sub-Inspector 
took him into the village and it was by his 
identification that the Sub-Inspector seized 
the two men. It is urged by the learned 
Advocate that under s. 162, Criminal Pro- 
cedure Code, nə siatement made by a 
person to a Police Officer may be used as 
evidence at atrial. The learned Advocate 
urges that here the witness Monharali was 
allowed to say in Court “I identified the 
two accused before the Duroga Babu from 
among 20 men of the village.” It is urged 
that this evidence was inadmissible on a 
correct interpretation of s. 162, for though | 
he said nothing about what the two accused 
had done, the implication was that these 
two accused wers the men who had assaulted 
and killed his companion Surjat and that 
this implied statement ought to be dis- 
carded having regard to s. 162, Criminal 
Procedure Code. With all due respect to 
the decision by the learned Judges quoted 
above, we are of opiniof that s. 162 should 
be read upon its plain terms. According 
to it, a statement made by a witness to a 
Police Odicer is not evitence at a trial. 
Here it is not astatemen cf the witness 
wuich is admitted but the fact that he 
identified the two accused bef e the Police 
Officer in the village. In our opinion this 
evidence was rightly admitted in the cir 
cumstances of this case and the learned 
(19620 918; 158 Ind. Oas. 843; A I R 1935 Cal. 311; 


(1935) Or. Cas, 462; 36 Or, L J 1470; 39 O W N 488; 
RG 321 (1): 
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Judge committed no error in reading it to 
the jury. The appeal is dismissed. 


Bartley, J.—I agree. 
5. Appeal dismissed. 
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RANGOON HIGH COURT 
Criminal Revisich No. 686-B of 1937 
| March 7, 1938 
MaOKNEy, J. 
MA E SHI—Appuioant 
versus 
U SAN KAI— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s3. 488, 
490—No provision for costs in 8. 490—Order against 
father for maintenance of his children—One child 
attaining majority and able to maintain himself — 
Order, enforceabiltty of. 

Section 490, Criminal Procedure Code, does not 
contain any provision such as that in sub-el. (7), 
s. 48%, which would enable the Court to grant 


costs. 

Where an order is made against a father for the 
maintenance of his children and subsequently it is 
proved that the eldest child who has attained 
majority is in a position to maintain himself the 
order ceases to be enforceable in respect of him 
but it does not cease to be enforceable in respect of 


other children. 


Or. R. from an order of the Sub-Divisional 
a a (1), Kanbalu, dated October 2, 
Mr. K.C. Sanyal, for the Applicant. 
Mr, A. N. Basu, for the Respcncent. 


Order.—With effect from August 6, 
1930, the applicant Ma E Shi obtained an 
order fom the Sub-Vivisional Magistrate of 
Kanbalu directing the respondent U San 
Kai to pay to her for the maintenance of 
his three children by her the sum of Rs. lo 
a month. Ma E Shi in giving evidence in 
that case on July 28, 1930, stated that her 

eldest boy was then 11] years of age. In 
the case out of which the present applica- 
tion arose, Ma E Shi applied to the Court 
for the enforcement of the maintenance 
order in respect of the arrears for three 
- months. Her application is dated June l6, 
1937. The respondent pleaded but did not 
prove that he had waived his claim to a 
' certain piece of land which was in Ma E 
Shi's possession in consideration of being 
excused further payment under the main- 
tenance order and further that he had 
actually paid in cash more than the alleged 
arrears of Rs. 45. In his written statement 
be set out the payments with the dates 
thereof. In his evidence he made no 
attempt whatsoever to prove these accounts. 
. The only statement that we have is the 
statemont of Ko Yin Tin Maung, the eldest 
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son of the parties, who in cfoss-examination 
in September, 1937, stated that he knew 
that Rs. 10 had been paid at the house of 
U Ba Tin and Rs. 25 at the house of Saya 
Pu. He does not say when these payments 
were made, in respect of what they were 
made, or to whom they were made. Never- 
theless, the Magistrate took this as proof 
of the fact that Rs.35 out of the sum of 
Rs. 45 due had been paid, and he allowed 
the applicant an order for Rs. 10 only. Ia 
this I think he erred. The respondent had 
further claimed that the eldest child was 
now 18 years of age and able to earn his 
livelihood: Relying on the case in Tham- 
buswamy Pillay v. Ma Lon (1) he claimed 
that the composite order of maintenance 
made in favour of the three children must 
now be regarded as no longer in force. 
On the point of the age of the child, no 
evidence was adduced save that of the 
Sub-Assistant Surgeon who gave it as his 
cpinion after examiniug the child that the 
iad was about 18 years of age, Ma E Shi 
herself says that Maung Tin Maung, the 
eldest child was 15 years and five maths 
old in December 1937, she was not question- 
ed ag to her statement in the original 
case. It must be admitted that there was 
not sufficient evidence before the Magis- 
trate to jastify his holding that the lad was 
18 years of age before June 16, 1937. 
From that inference the Magistrate drew 
further tbe conclusion that the lad was able 
to maintain himself and he observed that 
the original maintenance order could, there- 
fore, no longer be enforced. 

The Magistrate’s attention is called to 
the case in Baran Shanta Ve Ma Chan Tha 
May (2) in which itis held that a father 
who haa sufficient means is bousd to main- 
tain his child who is under the age of 
majority, and in fixing toe sum payable, no 
regard should be paid to the fact tuat the 
ehild is able to contribute towards its own 


„support by means of labour or work of any 


As a matter of fact, however, it was 
entirely uunecessary for tae Magistrate to 
muke any observations at all as to the 
future validity of the maintenance order. It 
ig true that the case cited from the Lower 
Burma Ruling is authority for the proposi» 
tion that when a child becomes abie to 
maintain itself, the order for his main- 
tenance becomes not enforceable. In that 
case it appears that the child was over 


kind. 


GQ) 9 L BR 49; 37 Ind, Cas, 311, ATR 1917, 
L B 84; 18 Or. L J 103; 10 Bur. L T 209, 
1925 Rang 


(2) 2 R 682; 85 Ind. Cas. 375; AIR 
197; 26 Or. Iı J 539, l 
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19 years of age and was actually in employ- 
ment and earning sufficient to live on- 
Reliance was placed onthe casein Shah 
Abu Ilyas v. Ulfat Bibi (3) where it was 
held that an order for maintenance of a 
wife could no longer be enforced after the 
wife had been divorced. The same reason- 
ing as was applied in the case of a wife 
who had ceased to be a wife also seems to 
apply tothe case of a child who has ceased 
to be unable to maintain himself. As was 
pointed out in the Allahabad case, the 
order was sn order for the maintenance of a 
wife, and if the person to be maintained 
ceased to be a wife, then clearly the order 
ceased to be valid: so, where the order is 
for the maintenance of a child unable to 
maintain itself, it was argued in the Lower 
Burma case the order ceased to be valid 
when the child became able to maintain 
itself. There appears to me to be consider- 
able force in this contention, and had it 
been prcved in the present case that tke 
eldest child was ina position to maintain 
himself. I shculd have followed it, in con- 
sidering whether the boy was entitled to 
any allowance after the date on which he 
had been held to become of age. 

The Magistrate has gone further and 
expressed his opinion that the order cannot 
be enforced in respect of the remaining two 
children. Here again he relied on the Lower 
Burma case already cited. That, however, 
was acase in which a composite order of 
maintenance of a wife and child had been 
made, and it was held that as it was not 
known what proportion of the total amount 
awarded was to be devoted to the mainten= 
ance of the wife, it was not possible to 
enforce the, order in respect of the majnten- 
ance of the wife. The question does not 
really arise on the finding that it has not 
yet been shown that the eldest child is 
able to earn his livelihood. I am not, how- 
ever, Prepared tosay that the order could 


not be enforced in respect of the remaining ° 


two children when it ceases to be enforce- 
’ able in respect of the eldest child. It seems 
to me that such a case would differ from 
the case which was before the learned 
Chief Judge of the Ohief Court of Lower 
Buma. Jn my opinion, the order of the 
Magistrate was inccriect, and Ma E Shi 
was entitled to have an order for the full 
amount of Rs. 45. TLe order of the Magis- 
trate is set aside and the Magistrate is 
directed to take steps to realize tue sum of 
Rs. 45 from tLe respondent, the arrears of 


imaintenance for three months from 
(3) 19 A50; A W N 1696, 173, 
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March 8, 1937. Section 490, Criminal Pro- 
cedure Code, does not contain any provision 
such asthat insub-cl. (7),s. 488, which 
would enable the Oourt to grant costs. 
The order of the Magistrate requiring the 
respondent to pay costs is also set aside. 

5. Order set aside. 


OUDH CHIEF COURT 
Civil Reference No. 1 of 1938 
January 9, 1939 
HAMILTON AND YorKE, JJ. 
GANGA BAKSH SINGH AND OTHERSB— 
APPLICANTS 
VETSUS 


Musammat POHOOP KUER~—Opposits - 


Party 

U. P. Encumbered Estates Act (XXV of 1934) ss. 4, 
6—Jurisdiction of Special Judge to determine main- 
tainability of applization forwarded to him by Col- 
lector under s. 6. 

A Special Judge to whom an application under 
s 4, U. P. Encumbered Estates Act, has been for- 
warded by the Collector under s. 60f the Act, has no ` 
jurisdiction to determine the maintainability of the 
application on an objection being taken by creditors, 
In re Jodha Singh 1) and In the matter of the 
Brahma Nand (2), relied on, 

©. Ref. made by the District Judge, 
Hardoi. - 

Mr. H. H. Zaidi, for the Applicants. 

5 Rai Bahadur Mohan Lall, for the Opposite 

arty. . 

Order.—This is a reference made by the 
District Judge of Hardoi and the point 
referred is as follows : — 

“Oan a Special Judge to whom an application 
under s. 4, encumbered Estates Act, has been for- 
warded by the Collector under s. 6 of the Act, deter- 
Mine the maintainability of the application on an 
objection being taken by creditors opposite-party ?”. 

The learned District Judge gives as his 
Own view that the Special Judge has juris- 
diction to determine such an objection, 
but he has not referred to any section of 
the Act as giving the Special Judge this 
power. He has, on the other hand, pointed 
out thatin In re Jodha Singh and others, 
1937 A. L. J. R., 867 (1), and again in 
another case In the matter of Brahma Nand, 
1937 A. L. J. R., 1207 (2), it was held that 
the Special Judge could not question the 
Uollector’s jurisdiction to entertain the 
application and had to proceed according 
tothe various provisions of the Enacumbered 
Estate Act. He has also pointed out what 
is the view held by the Board of Revenue, 

(1) (1937) A L J 867; 172 Ind. Cas, 32; A IR 1937 
All. 769; 10 RA 385; I L R (1937) All. 968; 1937 R D 
554 1927 A LR 971 

(2) (1937) A L J 1207; 173 Ind. Oas. 344; AIR 


: 1938 All. 75; 1938A. L R 120; 1938 R D 63;10R A 
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namely that if a creditor objects that the 
application before the Collector could not 
be maintained, he must file his objection 
before the Collector who will then refer the 
case to the Board of Revenue for the 
exercise of revisional powers. 

We have no difficulty in agreeing with 
the view expressed by the Allahabad High 
Court. Under s.4 of the Act the Collector 
is the authority who hasthe power to enter- 
tain an application and that section sets 
out in what case the Collector can or cannot 
entertain it. Under s. 6 when the appli- 
cation is entertained, the Collector forwards 
it to the Special Judge and when the 
Special Judge has received it he has to 
proceed in accordance with s.® and other 
subsequent sections. It is, therefore, for 
the Collector to decide whether the appli» 
cation should or should not be entertained. 
Any decision or decree or order of a Collec- 
tor is subject to appeal only under s. 46 
and the-appellate authority is the Board of 
Revenue. If no appeal lies nevertheless 
the Court which has power under s. 45 to 
hear an appeal may pass certain orders 
under s. 46, that is to sav, ifthe admission 
of an application by tke Collector under 
s. 4 cannot be questioned in appeal, the 
Board of Revenue can pass orders about 
it under s. 46. The Special Judge has no 
power to sit as a Court of Appeal or of 
revision on decisions, decrees or orders of a 
Collector and, therefore, he cannot deter- 
mine whether an application under s. 4 
should have been entertained or not by the 
Collector. 

The learned District Judge thinks that 
if the Special Judge has no such powers, 
difficulties will arise because the Board of 
Revenue cannot interfere with the pro- 
ceedings in the Court of the Special Judge 
taken under s. 8 or any other section of 
the Act, and so the Special Judge will 
have to proceed. We do not think that 
this difficulty is a realone. When a credi- 
ditor considers that an application has 
been wrongly entertained by the Oollector 
he can represent the matter to the Collector 
and at the same time he can ask the Special 
Judge to postpone further proceedings in 
his Court on the ground that he is going 
to object to the Collector in order that 
under s. 46 the Board of Revenue may act 
in revision. It is within the powers of the 
Special Judge to fix dates for the cases in 
his Court and he can pass suitable orders 
to avoid proceeding with the case when 
there is a probability that the whole matter 
may come to an abrupt ending because 
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the order entertaining the application is set 
aside by the Board of Revenue. 

Our answer to the question referred to 
us is, therefore, to the effect that it is not 
for the Special Judge to question the en- 
tertainment of an application bv a Oollector 
under s. 4 of the Encumbered Hstates Act. 

Costs in accordance with the rules in this 
reference are granted to the applicants. 
Let the reference be returned to the District 
Judge. 

8. Order accordingly. 





: BOMBAY HIGH COURT 
Letters Patent Appeal No. 15 of 1937 
February 8, 1933 
RANGNBKAR AND N. J. Wapa, JJ. 
RAICHAND CHUNILAL —PLAINTIFE— 
APPRBLLANT 
versus 
RAHI NANA GADE AND ANOTHER — 
DEFENDANTS — RESPONDENTS 

Limitation Act (IX of 1908), Seh, I, Art. 152— 
Limitation expiring on Sunday—Application for 
copies on Monday—Filing of appeal on next day of 
getting copies—Appeal held, within tine—One diys 
delay held excusab'e. 

The period of limitation for filing an appeal ex- 
pired on December 11. That day, however, was a 
Sunday and on th next day, thatis on December 
12, the appellant applied for c pies. The copies 


“were ready on December 22, and the appellant filed 


his appeal on December 23 : | | 

Held, that the appeal was filed in time, Murli- 
dhar v. Motilal (|), followed : 

Held, further that even assuming that appeal was 
filed one day beyond limitation, the Oonrt ought to 
have excused the one day's delay. 

L. P. A. against the decision of Barlee, 
J.in 8. A. No. 719 of 1933. 

Mr. J. G. Rele, for the Appellant. 

Mr. M. W. Pradhan, for Respondent 
No. 2, 

Rangnekar, J.—This is a Letters Patent 
Appeal against the decision of Barles, J. by 
which the learoed Judge held that the 


„appeal was out of time when it was filed in 


the District Court against the decree made 
by the Joint Subordinate Judge of Nasik. . 
The material dates ars as follows: On Nov- 
ember 11, 1932, the appellant obtained a 
decreas on a mortgage bond in his favour, 
but part of his claim was rejected by the 
Subordinate Judge. He appea'ed from that 
part of the decision on Vecamber 23, 1932. 
It is clear, therefore on the face of it, that 
the appeal was barred. The périod of thirty 
days alloved under Art. 152, Limitssion 
Act, for filing an appeal expired on Dacem- 
ber 11, 1932. That day, however, was a 
Sunday anion the next day, that is on 
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December 12, the appellant applied for 
copies. The copies were ready on Decem- 
ber 22, and he filed his appeal on Decem- 
ber 23. The District Judge held that the 
time had expired and dismissed the appeal. 
This decision was confirmed by Barlee, J. 
It is said by the respondent that there was 
one day's delay. 

We think that the case comes within the 
principle laid down in Murlidhar v. Motilal 
(1) and the appeal was filed in time. But 
even supposing that is not a correct view to 
take of this matter, this is pre-eminently a 
case in which the lower Court ought to have 
excused the one day's delay. We allow the 
appeal, set aside the order of Barlee, J., and 
remand thé case tothe District Court with 
a direction that the appeal should be taken 
on file and disposed of on merits. In the 
circumstances of: the case, there will be no 
order as to costs of the appeal in the Dis- 
trict Court and of the appeals in the High 
Court. 

N. J. Wadla, J.—I agree. 

B. Appeal allowed. 


- (D) 39 Bom. L R 32; 168 Ind. Cas. 77; AIR 1937 
Bom, 162; I L R (1987) Bom. 443,9 R B 353 (F B). 
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LAHORE HIGH COURT 
First Civil Appeal No. 31 of 1938 
June 21, 1938 
ADDISON, AG. O. J. AND Din MOHAMMAD, J. 
“JALAL DIN AND ANOTARR— DEFENDANTS — 
APPELLANTS 


. tETSUS 
HUKAM CHAND—PLAINTIPF -RESPONDEAT 

Punjab Alienation of Land Act (XIII of 1900), 
s. 14—Permanent altenation of agricultural land in 
favour of non-agriculturist—No sanction by Deputy 
Commissioner—Effect of ~Alienee, whether can resile 
from transdction—S. 65, Contract Act (IX of 1872), 
whether applies—Alienee, if can sue for refund of 
consideration. 

Whena permanent alienation, by anagriculturist of 
agricultural land,in favour ofa member of non-agri- 
culturist tribe is effected, it is not void. If sanction 
of the Deputy Commissioner has not been given in ad- 
vance, it takes effect under the law ae a usufructuary 
mortgage permitted under s.6 (a) of the Punjab 
Alienation of Land Act. If later the Deputy Oom- 
missioner sanctions the sale, it becomes an out-and- 
out sale. If he does not, it continues as a usufruc- 
tuary mortgage in the terms permitted by s. 6 (a) 
of the Act, the longest period of possession for the 
automatic redemption of the mortgage being 20 
yedrs. Ifan alienee enters into such a transaction, 
he comes under the terms of the Act and is bound 
by it. Hissale compulsorily becomes a usufructuary 
mortgage as pesmitted by s. 6 (a) of the Act. That 
is the law and he cannot avoid the law by stating 
that he resiles from the transaction when permis- 
sion of the Deputy Commissioner is refused. Sec- 
tion 65, Contract Act, does not apply as the transac- 
tion does not become void and the alienee is not ep- 
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titled to sue for refund of the money paid as consi" 
deration. Bahadur v. Mohamad Din (1) and Ghulam 
Mohamad v. Ali Bakhsh (2), not approved, Ghulam 
v. Nur Ali (3), distinguished, Deputy Commissioner, 
Gujrat v. Allahadad (4), relied on. 

E.C.A. from the decree of the Sab- 
Judge, First Class, Gujrat, dated Novem- 
ber 10, 1937. 

‘Messrs. M. M. Aslam Khan and Bashir 
Ahmad, for the Appellants. ; 

Messrs. Bishan Narain, A. N. Khanna 
and M. L. Puri, for the Respondent. 

Addison, Ag. C. J.— The” plaintiff, 
Hukam Chand. purchased from Jallu, de- 
fendant No. 1; some land by a deed, dated 
July 3, 1922, and more land by a deed, 
dated July 10, 1924, for Rs. 2,000 and 
Rs. 1,500, respectively, these deeds being 
registered on the dates of their execution, 
although this was against the provisions of 
s. 17, Punjab Alienation of Land Act. It 
has been correctly found by the trial Court 
that both the vendor and the vendee knew 
that the vendee was a non agriculturist and 
could not therefore purchase land from the 
vendor who was an agriculturist. Later, 
defendant No. 2 acquired an interest in the 
land and he was added as a defendant. 
Some time later, namely on May 17, 1933, 
the vendor mcved the Deputy Cou missioner 
of Gujrat to revoke the mutations’ sanction- 
ing the transfers. This he refused todo 
and defendant No. 1 carried the matter to 
the Financial Commissioncrs. The revision 
before them was accep'ed on August 3, 
1934, and the Deputy: Commissioner was 
ordered under the provisions of 8. 3 (3) 
Punjab Alienation of Land Act, to inquire 
into the cireumstances of the alienation 
and either to sanction the sales or refuse 
sanction. In thé latter case it was the duty 
of the Deputy Commissioner, under the 
provisions of s. 14, to convert the sales into. 
usufructuary mortgages in form ia) per- 
mitted by s. 6 for such term not exceeding 
20 years and on such conditicns as the 
Deputy C mmissioner crcnsidered to be 
reasonable. Accordingly the Deputy Oom- 
missioner refused t+ sanction the sales and 
converted them into usufrfictuary morigages 
for the full term of 20 years perm.tted. 
Thereafter, the plaintiff instituted the 
present suit for a declaration that he was 


. the absolute owner of the land in question 


owing to his adverse possession for more 
than 12 years and in the alternative he 
sued for the refund to Rs. 8,000 as the sale 
consideration, together with the cost of 
improvements effected by him. Various 
pleas were raised in defence. The trial 
Judge held. that there was no question of 
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adverse possession but he considered that 
the plaintif was entitled to a decree for 
refund of the purchase money, Ks. 3,500, 
together with the cost of improvements 
effected to the value of Rs. 2170, total 
Rs. 5670, and he granted the plaintiffa 
decree for that amount with costs against 
the defendants, at the same time giving 
the plaintiff a lien on the land for that 
amount. Against this decision the defen- 


dants have appealed and the Deputy Com-. 


missioner has put in a revision petition 
under s. 21-A, Punjab Alienation of Land 
Act, on the ground that the effect of the 
decree was to contravene the provisions 
of the Punjab Aliention of Land Act, 
inasmuch as a lien on the land to the 
extent of the decretal amount had been 
ordered for an unspecified period, which 
was against the provisions of the Act. 

Under s 3 of the Act a person is at 
liberty to make a permanent alienation of 
“bis land if he is a member of an agricul- 
tural tribe, as the vendor here is, only toa 
person who is a member of the same tribe 
or of a tribe in the same group. . In the 
present case, the plaintiff vendee is not 
a member of an agricultural tribe at all. 
Where such a sale as the present is effected, 
‘ib is enacted by s. 3 (2) thutsuch a perma 
nent alienation of land sha!l not take effest 
‘as such unless and until sanction is given 
thereto by a Deputy Commissioner, and it 
is further provided that such sanction may 
be given after the act of alieaation. By 
s. 3 (3) the Deputy Commissioner has full 
discretion to grant or refuse sanction. 
Then comes s. 1t which provides that in 
the case of such permanent alienation as 
the present, which under s. 3 is not to take 
effect as such until the sanction of a 
Deputy Commissioner is given thereto, it 
‘shall until such sanction is given or if such 
sanction has been refused, take effect as a 
usafrustuary mortgage in form (a) permit- 
ted by s. ti for such term not exceeding 
20 years and on such conditions as the 
Deputy Commissioner considers to be rea- 
sonable. The words are mandatory and 
“the alienation shall take effect immediately 
as a usufractuary mortgage in form (a) 
permitted by s.6 and also takes effect in 
the same form if such sanction has been 
refused. Inthe present case therefore ab 
initio the alienation took effect as a usu- 
fructuary mortgage under the law and when 
later sanction was refused, it continued as 
a usulructuary mortgage under the law 
in form (a) permitted by s. 6, the Deputy 
Oommissioner in the present case allowing 
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the full term of 20 years. The form of 
usufructuary mortgage provided for by 
s. 6 (a) is that by which the whole 
mortgage is automatically redeemed with. 
out payment of any sum of money at 
the expiry of the term fixed by the 
Deputy Commissioner or which is agreed 
upon in the first instance. There are other 
forms of mortgage provided for in s. 6, 
but these we are not concerned with. Sec- 
tion 9 further enacts that ifa member of an 
agricultural tribe makes a mortgage of his 
land in any manner or form not permitted 
under the Act, the Deputy Commissioner 
has authority to revise and alter the terms 
of the mortgage so as to bring it in 
accordance with such form of mortgage 
permitted by the Act as the mortgages 
appears to him to be equitably entitled to 
claim. This section is only mentioned to 
show thatthe Deputy Commissioner has 
again full power to alter a mortgage and 
must doso. Lastlys. 21 of the Act rung 


as follows: 

“21 (i). A Oivll Court shall not have jurisdiction 
in any matter which the Provincial Government or 
a Revenue Officer is empowered by this Act to dispose 


of, 

21 (2). No Oivil Court shall take cognizance of 
the manner in which thz Provincial Government or 
any Revenue Olficer exercisesany power vested in it 
or in him by oruader this Act.” 


Itis clear fr m this section that no Oivil 
Oourt shall take cognizance of the manner 
in whica the Provincial Government or 
any Revenue Officer exercises any power 
vested in it orin him byor under this Act. 
It follows from the provisions of the Act, 
that when sucha permanent alienation, as 
is involved in the present cise, is effected, 
it isnot void. If sauction of the Dapuaty 
Commissioner has not baen givsn in ad- 
vance, it takes effect uader therlaw as a 
usufractuary mortgige permitted under 
s. 6 (a) of the Act. If later tae Daputy 
Oom missioner sanctions the sale, it becomes 
an out-and-out sale. If he does noi, it con- 
tinues as a usufructuary mortgage in the 
terms permitted by s. 6 (a) of the Act, the 
longest period of possession for the auto- 
matic redemption of the mortgage being 20 
years. If an alienee enters into sich a 
transaction, hecomes under the terms of 
the Act and is bound by it. His sale come 
pulsorily becomes a usufructuary mortgage 
as permitted by s. 6 (a) of the Act. Tnat is 
the law and. he cannot avoid the law by 
stating that he resiles from the transaction 
when permission of the Deputy Oommis- 
sioner is refused. 

There is no question of the application of 
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s. 65, Contract Act. That section isto the 
effect that when an agreement is discover- 
ed to be void or when a contract becomes 
void, any person who has received any ad- 
vantage under such agreement or contract 
is bound to restcre it or to make compensa- 
tion for it to the person from whom he 
received it. The present transaction has 
not become void. Under the law it auto- 
matically becomes a usufructuary mortgage 
for such term, not exceeding 20 years, as 
the Deputy Commissioner fixes. It is obvi- 
ous, therefore, that s. 65, Contract Act, does 
not apply and that the plaintiff is not 
entitled tosuefor refund of the money. 
In this respect we do not agree with the 
single Judge decision, Bahadur v. Moham- 
mad Din ‘1). Nor we are in agreement 
with another single Judge decision, Ghulam 
Muhammad v. Ali Bakhsh (2), which held 
that such alien asthe trial Judge allowed 
in the present case was not in contravene 
tion of the Punjab Alienation of Land Act. 
Ghulam v. Nur Ali (3), is notin point, the 
provisions of the Punjab Colonization of 
Government Lands Act being entirely 
different from those of the Punjab Aliena- 
tion of Land Act. That case, therefore, 
does not help towards the decision of the 
present case. The correct position appears 
to have been laiddown in Deputy Commis- 
sioner, Gujrat v. Allahadad (4). 

It was not contended before us that the 
possession of the vendee was adverse and 
obviously frcm the provisions of the Act 
already quoted, there could be no question 
of adverse possession, the transaction tak- 
ing effect as a usufructuary mortgage. Al] 
that was contended before us was that the 
transaction could be avoided by the alienee 
when the Deputy Oommissioner refused 
sanction to “the permanent alienation taking 
effect. It has already been made clear that 
he has no such option but that the transac- 
tion automatically becomess usufructuary 
mortgage inthe terms permitted by s. 6 
(a) of the Act, the maximum period for 
automatic redemption being one of 20 years. 
For the reasons given, we accept the 
appeal and dismiss the plaintiff's suit with 
costs throughout. On this decision the 
revision petition put in by the Deputy 
Commissioner becomes infructuous and 
mayytherefore, for the present, be struck 

(1) AIR 1934 Lah. 979; 151 Ind. Cas.172;7R L 


4. 

(2) AI R1930 Lah. 331; 121 Ind. Oas, 75; Ind. 
Rul. (1930) Lah. 171. 

(3: AI R 1935 Lah. 401. 

(4) AT R 1937 Lah, 408; 173 Ind. Cas, 520; I L R 
(1£38) Lah. 183; 38 P LR 391; 10 R L 453. 
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off the register of pending cases. Had it 
been necessary to decide it, our decision 
would have been that the decree did offend 
against the provisions of the Puujab Aliena- 
tion of Land Act. in giving an indefinite 
mortgage of the land for the amount cf the 
purchase money together with the value of 
the improvements. 
S. Appeal accepted. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 570 of 1937 
September 21, 1938 
TOBAL AHMAD, J. 

SANKATHA PRASAD—P.uatntirr— 
APPELLANT 
VETLUS 
Musammat RUKMANI AND O0OTAERS— 
DEreNpants— RESPONDENTS 
Pre-emption—Ostensible vendee, whether can plead 
that he was benamidar for co-sharer against whom 
plaintiff had no right of pre-emption — Pre-emption 

suit, if must fail on proof of such plea. 

It is open to an ostensible vendee to plead in a 
pre-emption suit that he was a mere benamidar 
fora co-sharer against whom the plaintiff had no 
right of pre-emption, and on proof of the fact that the 
real purchaser wag such a co-sharer, the suit for pre- 
emption must fail. S. A. No. 1173 of 19t and 
Harsaran v, Dilrajt (1), followed. Manzur Ali v 
Sultan 2), not followed. 

S. ©. A. from the decision of the Sessions 
and Sub Judge, Mirzapur, dated December 
22, 1936. 

‘Mr. Ram Nama Persad, for the Appel- 
ant. 

Mr. G. S. Pathak, fcr the Respondents. 

Judgment.— The decision of this appeal 
depends on the answer to the questions 
whether or notitis open to an cstensible 
vendee to plead ina per emption suit that 
he was a mere benamidar for a co-sharer 
against whom the plaintiff had no right of 
per-emption, and whether on proof of the 
fact that the real purchaser was such a 
co sharer the suit for pre-emption must fail ? 
These questions have been answered in the 


‘affirmative by this Court in S. A. No. 1173 


of 1905 and in Harsaran v. Dilaji, 8 Ind. Cas. 
527 (1). Inthese cases it was found that the 
vendee mentioned in the sale deed wasa 
mere benumidar for a co-sharer and the suits 
for preemption were dismissed on the 
ground that the real purchaser was a cos 
sharer against whom the plaintiff had not the 
right of preemption. But a diametrically 
opposite view was expessed by the Oudh 
Ohief Court in Manzur Ali v, Sultan (2). It 


(L) 8 Ind. Oas. 527. 
959. AIR 1927 Oudh 509; 106 Ind. Oas. 539; 4 OW N 
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was held in that case that the Court should 
only look as to whois: 

_ “the transferee according to proper construction of 
the deed and the suit for pre-emption would lie 
against such transferee." 


- That benami transactions are common 
in this country cannot be disputed and it 
is well settled that itis always open toa 
party to a suit to plead and prove that an 
ostensible vendee under a sale deed is not 
the real purchaser and is a benamidar for 
some third person. That being so, it is 
open to a benamidarto plead and prove 
that he is not the real transferee under the 
deed and that the transferee is some one 
other than him. No guestion of estoppel 
arises in such a case. I therefore hold that 
it is open to a benamidar to resist a suit 
for preemption on the plea that he is a 
mere benamidar and that the real pur- 
chaser is a co-sharer against whom the 
plaintiff has not a preferential right of pre- 
emption, In the case before me, it has been 
found by both the Courts berow that Musam- 
mat Rukmani, the ostensible purchaser under 
the sale deed, was a mere benamidar for 
her husband, Parmanand, who is a co-sharer 
in the village and against whom the plain- 
tiff has no right of pre-emption. On this 
finding, the Courts below were right in dis- 
missing the piaintiff’s suit, and accordingly 
I dismiss this appeal. Having regard to the 
fact that the giving rise to the present 
appeal was cccasioned because of the benami 
purchase made in the name of Musammat 
Rukmani, the trial Court directed the defen- 
dants to pay the costs of the plaintiff. For 
similar reason [ direct the parties to pay their 
own costs of this appeal. The order passed 
by the lower Appellate Court as regards 
the costs of that Court will stand. Leave to 
appeal under the Letters Patent ig granted. 


S, Appeal dismissed. 
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BOMBAY HIGH COURT 
Civil Reference No. 17 of 1937 
March 23, 1938 
BEAUMONT, O. J. AND Kania, dJ. 
COMMISSIONER or INCOME-TAX, 
BOMBAY 
VETSUS 
BOMBAY TRUST CORPORATION— 
AS8SESSEES . 

Income Tax Act (XT of 1922), s. 22 (4)—Scope of 
—Income-tax Officer, if justified in calling upon 
assessee to produce account books which he is not in 
@ position to produce. 

Section 22 (4), Income Tax Act, only relates to 
accounts and documents which are inthe posses- 
gion, or under the control of, the person making 


619 


the return. The Income-tax Officer is not, therefore, 
justified in calling upon the assessee under s. 22 /4), 
to produce the account books which the assessee is 
not in a position to produce. 

C. Ref. made by tha 
TIncome-tax, Bombay. 

Mr. M. C. Setalcad, the Advocate General, 
for the Income-tax Commissioner. 

Mr. V. F. Taraporewala, the 
Assessees. 

Beaumont, C. J.—This is areference by 
the Commissioner of Income tax under s. 66 
(2), Income Tax Act, raising the question 
whether there was any material on which 
the Assistant Commissioner could find that 
there was not sufficient cause preventing 
the Bombay Company from producing the 
account books of the Hongkong Company 
as required under the notice issued by the 
Income-tax Officer under s.22 (4) of the 


Commissioner of 


for 


Act. 

Shortly, the facts which give rise to the 
question are these: The Bombay Company 
which is referred to in the question isa 
Company carrying on business in Bombay, 
The Hongkong Company is carrying on 
business in Hongkong. In respect of the 
year 1926-2, the Bombay Company was 
assessed to tax as the statutory agent of 
the Hongkong Company. The matier was 
in dispute, and was carried to the Pr.vy 
Council who held that there was a business 
connection between the two companies 
and that the Bombay Company was pro- 
perly assessed as the agent of the Hong- 
kong Company Commissioner of Income-taz, 
Bombay v. Bombay Trust Corporation (|), 
Thereafter the Hongkong Company pur- 
ported to terminate any business connec: 
tion with the Bombay Company. In 
respect of the year of assessment, 1928 29, 
the Commissioner of Income-tax again 
assessed the Bombay Company as the 
statutory agent of the Hongkong Company 
refusing to believe the evidence as to 
the severance of connection between 
the two companies, and in April 1932, 


ethe Ocmmissioner on this basis recovered 


payment of over three lacs of rupees in 
respect of the assessment of the Bombay 
Company. 

A reference was then made to this Court, 
and in August 1933, this Court held that 
there was no evidence to justify the 
Assistant Commissioner in holding that the 
Bombay Company was the statutory agent 
of the Hongkong Oompany. From this 


(1) AIR 1930 P O54; 191 Ind. Cas. 532; 54 B 
216; 57 I A 49; 32 Bom. L R361; Ind. Rul. (1930) 
PO 68; (1930) AL J 73; 340 WN 230; 58M LJ 
197; 31 L W 582; (1930) M W N 564 (P O). 
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decision, there was an appeal to the Privy 
Oouncil, but the decision of this Court was 
upheld Commissioner of Income-tax, Bombay 
v. Bombay Trust Corporation Ltd. (2). It 
is, therefore, established that at the time of 
the original assessment of the Bombay 
Company there was no evidence to justify 
such assessment. After that order had 
been made by the High Court, the Commis: 
sioner directed the Assistant Commissioner 
to take the appeal back on his file and to 
make a fresh assessment. The Commis- 
sioner, however, refused to refund the tax 
which he had received on the alleged 
assessment, unless a third party guaranteed 
the payment of any fresh assessment. 
The Assistant Commissioner in January 
1934, set aside the assessment and directed 
the Income-tax Officer to make a fresh 
assessment. On January . 30, 1934, the 
Ineomestax Officer issued the ‘notice which 
is referred to in this question raised in 
this reference. The notice requires the 
Bombay Company to produce or cause to be 
produced at the Income-tax Officer's office 
in Bombay on February 15, 1934, books of 
accouot of the Hongkong Trust Corpora- 
tion, Ltd., Hongkong, for the year ending 
December 31, 1927. He also gave notice 
under s, 23, sub-s. (24, Yregniring the 
attendance of the assessees on February 15, 
1934. On February 15, 1934, the Income- 
tax Officer held that asthe books had not 
been prcduced, the assessees were in 
default and he thereupon made an order of 
assessment purporting to be to the best 
of his judgment under s. 23 (4). In that 
assessment he assessed the Bombay 
Qompany at precisely the same figures as 
that at which they had been assessed in 
the assessment which this Oourt had 
held was not supported by any evidence. 
The assessees made an application for 
revision under s. 27 of that order which 
was stayed pending an appeal to the Privy 
Council. 

Later, in September 1934, the assessees 
applied to this Oourt for an order under 
the Specific Relief Act, directing the Com- 
missioner of _Income-tax to re-pay the sum 
of over three lacs of rupees which he had 
received as tax and that order was made, 
There was then an appeal to the Privy 
Couficil from that order and that appeal 
together with the appeal from the order of 
August 29, 1933, were heard together. As 

(2) 164 Ind. Oas. 16; A I R 1936 P O 269, 60 B 
900; 63 I A 408; 39 Bom. L R 18; 1936 OL R 488; 
9 RPO 75; 2 B R785; 1936 AL R 787; (1936) A 
L J 1204; 410 WN 33; 640 L J194; 45 L W 126; 
(1937) 1 M L J 200. 


a result of the two appeals, the Privy 
Council held that there was no evidence to 
justify the original assessment on the 
ground that the Bombay Company was the 
statutory agent of the Hongkong Company 
but that this Court had no jurisdiction 
under the Specific Relief -Act to order the 
re-payment of the tax. In November 1936, 
the appeal to the Assistant Commissioner 
from the Incomettax Officer's ‘crder was 
rejected. This reference is now made raise 
ing the question whether there was any 
evidence t> justify the Incomestax Officer in 
holding that the books of the Hongkong 
Company ought to have been produced. 
Nows. 22 (4) which is a section dealing 
with the returns for the purposes of income- 
tax provides. that the Income-tax Officer 
may serve on any person upon whom a notice 


‘has been served under subss. (2) a notice 


requiring him on a date to be therein 
specified, to produce, or cause to be pro- 
duced, such accounts or documents as the 
Income-tax Offizer may require. In my 
opinion it is clear that that section only 
relates to accounts and documents which 
are in the pessession, or under the control 
of the person making the return. I[ think, 
taat must be so, because failure to produce 
the accounts or documents not only renders 
the tax-payer liable to assessment under 
s. 23 (4) but it also renders him liable 
under S. 51 to a penalty by way of fine not 
exceediug Rs. 10 for every day during 
which the default continues. It is clear, in 
my opinion, that the Legislature could not 
have intended to impose a penalty on a 
person for non-production of documents 
which he does not control. Now, io the 
present case, there is not a particle of 
evidence that the Bombay Company is ina 
position to produce or cause to be produced 
the books of the Hongkong Company. It 
has been held by this Court and the Privy 
Council that there is no evidence to show 
that there is any business connection 
between the two companies, and if is not 
suggested that any further evidence on the 
matter has been obtained® by the Income- 
tax Officer. He says that he has got some 
confidential information, but as thatis not 
in evidence, we do not know what it amounts 
to.. There is no evidence which can justify 
him in saying that the Bombay Company 
isin a position to produce the books of the 
Hongkong Company, which is in law a 
separate entity, and that being so, in my 
opinion, the order under s. 22 (4) was not 
justified and the consequential assessment 
under s. 23 (4) was also not justified. 


1939. 
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I understand thatithe sum of over three 
lacs of rupees recovered as tax as long ago 
as April 1932, is stillin the hands of the 
Commissioner and has not been re-paid to 
the assessees_ When this matter was before 
this Courtin August, 1934, we passed, certain 
strictures upon the Commissioners conduct, 
and the matter was referred to by their 
Lordships of the Privy Councilin the follow- 
ing passages (p. 23*) ; 

“The learned Chief Justice commented with some 
severity upon that part cf the order of the Commis- 
sioner which imposed as a condition of refund that 
a guarantee should be given by HE. D. Sassoon and 
Oompany: saying that the Commissioner must 
have known perfectly well that he was not justified 
in imposing as a condition of the refund that a 
guarantee should be givenby some third party for 
the amount of any fresh assessment. He further 
observed with reference tothe order unders 23 (4) 
made by the Income-tax Officer on February £0, 1934, 
that it was perfectly obvious, and the Income-tax 
Officer must have known, that it would not be 
possible for the assessees to produce within fifteen 
days books of account of the Corporation in Hongkong, 
a Corporation, which, according to the finding of 
the Oourt, had no business connection with the 


assessees,”” 
After holding that the Court had no 


jurisdiction to make an order under the 
Specific Relief Act, their Lordships then go 
on tosay (p. 30*): . 
“Their Lordships cannot but agree, however, with 
the commenis made by the learned Chief Justice 
upon the Commissioner's order of January i€, 1934, 
imposing as a condition of refund that Messrs. i D. 
Sassoon and Company, Limited, should undertake to 
be responsible for paying back the amountin case 
an assessment were levied again or the maiter was 
taken on appeal to the Privy Council. So, too, in 
the case of the order of the income-tax officer dated 
February 29,1934, making an assessment in default 
under s. 23 (4) for failure to comply with the order 
of January 30, requiring the Bombay Company to 
produce the Hongkong Company's books of account 
on February 15, the strictures of the High Court 
are plainly justified. To this their Lordships will 
add thatthe action of the income-tax officer in refus- 
ing to deal with the application under s. 27 until the 
disposal of the appeal to His Majesty in Council 
was equally open to criticizm. Whether it adds to 
cr subtracts from the discredit of such proceeds, if 
it be supposed that the income-tax authorities 
considered themselves entitled to do what was 
necessary to jefain the assegsees’ money until the 
decision of this Board could be obtained, is a ques- 
tion upon which no opinion need here be ventured. 
It should suftice no% to observe that since August 
1934, the income-tax authorities have been withhold- 
ing from the Bombay Company over three lacs of 
-rupees extracted from them by an illegal assessment 
-order, and that there is no pretence of justice or law 
in the notion that the money can be withheld in case 
on some future date a valid assessment may come into 
vxistence.” i 
Unfortunately that expression of opinion 
has not sufficed to induce the Commissioner 
of Income-tax to do what he ought to have 
done in August 1933, viz., re-pay the money. 
*Pages of 164 Ind. Cas.—[Ed _| — 
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I have made these observations, because it 
seems to me desirable ata time when pro- 
posals are being made to amend the Income 
Tax Act, that tbe Legislature should 
consider the desirability of protecting the 
tax-payer from abuse of authority. As the 
law stands, there appears to be no means 
of compelling the Income-tax Oommissioner 
to refund tax illegally levied. The 
answer to the question raised by the 
Commissioner is inthe negative. We direct 
the Cummissioner 10 pay the costs of the 
SE to be taxedon the Original Side 
scale. 

Kania, J—I1 agree. The short point 
which requires consideration to answer the 
question raised in the reference is the cone” 
struction of s 22 (4), Income Tax Act. In 
my opinion, that section does not entitle the 
incomestax authorities to demand the 
pr.duction of books which are neither the 
books of the assessees nor under their 
control. In the present case, the Bombay 
Company, which is a Limited Company, was 
alleged to be the statutory agent of the 
Hongkong Company, which is another 
Limited Company, The Bombay Company 
is not proved, on evidence, to be the 
statutory agent of the Hongkong Company. 
In law, therefore, the two companies are 
different entities. I do not see any justifica. 
tion fur the Income-tax authorities calling 
upcn the Bombay Company to produce the 
books of the Hongkong Company, aad in 
default, to suffer toe consequences provided 
in s. 23 (4). The utmost which can be 
stated, on the allegations or statements 
found in the reference, is that the two 
companies may be friendly. There appears 
however, no justification in Jaw, on that 
assumption, to call upon one friend to pro- 
duce tLe books of another, and in default, to 
make the party called upon Hable under 
g. 23 (4). On that ground, I think, the ques- 
tion must he answered as suggested by the 
learned Chief Justice. 

S. Answered in negative. 





LAHORE HIGH COURT 
Oriminal Revision No. 1188 of 1933 
September 29, 1938 
Din MOHAMMAD, J. 
MOOLA AND anoTHER—Oonvict.— 
PETITIONERS 
VETSUS 


EMPEROR—Opposrtg Party 
Penal Code (Act XLV of 1860), 3. 216—~Mere 
finding of absconder in house of a person, whether 
sufficient to involve owner in offence under gs, 216. 
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—Issue of proclamation, before arrest, whether con- 
clusive evidence of knowledge. 

The mere fact that an absconder is found in the 
house of another person is not sufficient to involve 
the owner of the house in an offence under s. 216, 
Penal Oode, unless all other elements of the offence 
are established. Among other things, it is the 
duty of the prosecution to prove the knowledge of 
the accused person as required by s. 216, and here, 
too, the fact that a proclumation had been made some 
time before the arrest is not conclusive evidence of 
the knowledge of the so-called offender. 

Or. R. from the order ‘of the Sessions 


Judge, Rohtak, dated July 25, 1938. 


Mr. Qabul Chand Mittal, for the Peti- 
tioners. 

Mr. Mohammad Amin, for the Advocate- 
General, for the Crown. 


Order.—This petition was admitted on 
the question of sentence only and I am 
consequently precluded from entering 
into the merits of the case. All the 
same, in View ofthe unsatisfactory nature 
of the evidence produced against the 
petitioners, I consider that their sentences 
should be substantially reduced, So far 
as Musammat Sarupi is concerned, only 
three prosecution witnesses have made 
statements affecting her and all three 
have made contradictory statements as to 
the part played by her. For example,isaldar 
Notram (P. W. No. 5) attributes no state- 
ment to her. The Sub-Ingpector (P. W. 
No. 9) on the other hand states that he 
questioned Musammet Sarupi afier he had 
questioned Nawal Singh and herson Moola, 
and Musammat Sarupi objected to his 
coming into her house, while Dod Ram 
(P. W. No. 8) ‘“out-Herods Herod” and 
deposes that when the Sub-Inspector ques- 
tioned Moola and Nawal Singh, Musammat 
Sarupi showered abuse on him. Personally, 
I do not ebdnsider that, after having quese 
tioned Moola and Nawal Singh, any occasion 
arose to question Musammat Sarupi about 
the presence of Pirbhu in the house, and 
not believing the prosecution story against 
her, I accept her petition and reduce her 
sentence to the term already undergone. 

Similarly, in the case of Moola, in face 
of the statement made by Rattan (P. W. 
No. 6) that he had seen the absconder 
at the well of one Leoram at about sunset 
(evidently referring to the day previous to 
the ebsconder’s arrest), I am not prepared 
to believe that Moola had been harbouring 
the absconder since the time of his escape 
and was instrumental in sheltering him 
against the law. Tt is quite possible that 
Pirbhu may have gone to Moola’s house 
in the company of Leoram’s son, Nawal 
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Singh, and on coming to know of the 
presence of the Police in the village may 
have run to the kotha at that very moment. 
The mere fact that an absconder is found 
in the house of another person is not 
sufficient to invclve the owner of the house 
in an offence under s 216, Penal Code, 
unless all other elements of the offence are 
established. Among other things, it is the 
duty of the prosecution to prove the know- 
ledge of the accused person as required by 
5. 216, Penal Code, and here, too, the fact 
that a proclamation had been made some 
time before the arrest is not conclusive 
evidence of the knowledge of the so-called 
offender. It is true, as remarked by 
the Magistrate, that persons, who harbour 
absconders, should be dealt with severely, 
but this consideration comes into play only 
if the offence is proved aliunde. As stated 
above, the fact that an absconder is found in 
another person's house, standing by itself 
is not sufficient to bring home the offence 
to the accused. Not being satisfied that 
the offence of Moola has been so clearly 
established as is required by law, I 
reduce the sentence to the term already 
undergone by him. 


S. Sentence reduzed. 


ee 


MADRAS HIGH COURT 
Special Bench 
Original Petition No. 118 of 1937 
October 26, 1938 
Laon, O. J., Mapitavan NAIB AND 
VaRADACHARIAR, JJ. 
S.N. NARAYANAN CHETTIAR— 
PETITIONER 


VETSUS 
COMMISSIONER OF INCOME-TAX, 
MADRAS—Responpent 

Income Tax Act (XI of 1922), 3.4 (2)—Assessee 
carrying on two money-lending businesses outside 
British India—One business suffering loss and other 

° having profits—Assessee, if can set off loss in one 
against projits in other, in determining assessable 
income. 

Where an assesses carries on two money-lending 
businesses outside British India in close proximity 
both being his sole businesses having current 
transactions and controlled by him and where one 
of the two businesses has suffered loss and the 
other has profits and the agsessee has received re- 
mittances from both; in determining whether the 
remittances so received are his igcome, profits and 
gains under s. 4 (2), Income Tax Act, the results of 
both the businesses should be considered together 
and the assessee is entitled to set off his loss, in 
one business against the profits of the 
other business to arrive at the resultant profit 
available for remittance to be taxed, 


è 
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Mr, R, Kesara Iyengar, 
tioner. 


. Mr. M. Patanjali Sastri, for the Respon- 
dent. 


Leach,C. J.—The assessee in this case 
isa Nattukottai Chettiar. He carries on a 
money-lending business at Karaikudi in the 
Madras Presidency and at Ipoh and 
Telukanson in the Federated Malay States. 
Ipoh and Telukanson lie some 50 miles 
distance apart. During the year 1934-35 
the business at Telukanson showed a profit 
of $ 16,047 but at Ipoh, showed a lcss of 
$ 6,598. Inrespect of the year 1935-36 the 
assessee was assessed on a total income of 
Rs. 20,505, which included a sum’ of 
Rs. 20,000, remitted to Karaikudi from 
Telukanson. The Income tax Officer treated 
this as a remittance of profits of a foreign 
business. In addition to the Rs. 20,000 remit- 
ted from Telukanson a sum of $ 1,954.48 
was remitted from Ipoh. In view of the 
absence of profits at Ipoh, the Incomestax 
Officer did not include the $ 1,954.48 in the 
assessment The assessee contended that 
the sum of Rs. 20,000 remitted from Telu- 
kanson should not be treated wholly as 
profits. He said that the proper method of 
calculating the profits of his business 
abroad was to deduct the loss suffered at 
Ipch from the profits made at Telukanson. 
As the assessee had an agent at each of the 
two towns and the two branches worked 
independently of each other, the Income-tax 
Officer held that the profits and losses of 
two branches should be considered separate- 
ly, and consequently refused to allow the 
io at Ipoh to be set off against the profits 
at Telukanson. The Assistant Oommissioner 
of Income-tax agreed with the Income-tax 
Officer when the maiter was before him on 
appeal, and the Commissioner of Incomes 
tax refused to state a case to this Court 
under s. 66 (2), Income Tax Act on the 
ground that no question of law arose. This 
Court, however, considered that a question 
of law did arise and directed the Commis- 


sioner to refer to us the following question : 
_ “Where an assessee carries on two money-lending 
businesses outside British India in close proximity 
both being hissole businesses having current transac- 
tions and controlled by him and where one of the 
two businesses has suffered loss andthe other has 
profits and the assessee has receivetl remittances from 
both, in determining whether the remittances so 
received are his income, profits and gains under s. 4 
(2), Income Tax Act Al of 1922, should not the results 
of both the businesses, be considered together and 
is not the assessee entitled to set off his loss in one 
business against the profits of the other business to 
arrive at the resultant profit available. for remittance 
to be taxed?” 


for the Peti- 
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In our opinion this reference must be 
answered in the affirmative. Section 4 (2) 
of the Act allows the Income-tax Officer 
to assess to income-tax, profits and 
gains arising out of British India, but, in 
deciding whether sums which are brought 
in from a business abroad are income, 
profits or gains he must have regard to the 
business as a whole. When a person carries 
on the same kind of business in two places 
abroad, in order to ascertain whether he 
has made a profit, the result of the work- 
ing of the two branches must be considered. 
If atone branch he makes a profit and at 
the other a loss the profit in his business 
can only be the gain made at one branch 
less the loss suffered at the other branch. 
So far as this case is concerned, we know 
that at one of the branches a profit was 
made and at the other place a loss was 
suffered. When the loss in one case is eet 
off against the ?profit in the other, it is clear 
that the assessee did not make a profit of 
Rs. 20,000. His profits at Telukanson 
Stated in dollars were $ 16,017 and his loss 
at Ipoh amounted to $ 6,593. The profit 
was therefore $ 9,449. It was only 
to this extent that the IJnocome-tax 
Officer could hold that the remittance 
was out of profits. The decision on the 
question whether a particular remittance 
represents profits or capital will turn on the 
particular facts of each case, but there can 
be no question of remittance representing 
profits when no profits have been earned 
taking the business abroad as a whole. 
The reference having been answered in 
favour of the assessee, there will be an order 
for costs in his favour. These we fix at 
Rs, 200. His deposit will also be refunded. 


. 6 7 
Ng. Answered in affirmative. 


ALLAHABAD HIGH COURT 
. First Oivil Appeal No. 323 of 1937 
November 1, 1938 
BENNET AND VERMA, JJ. 
IQAN HUSAIN apn ANOTAER—ÅPPELLANTS 
VETSUS 
SAHU BABU RAM— RESPONDENT. 

U. P. Agriculturists' Relief Act (XXVII of 1934), 
gs. 11, 12 --Usufructuary mortgage made beforeethe 
Act providing that usufruct was to discharge entire 
principal and interest due on mortgage—A pplication 
under 8.12, for redemption, whether competent 
without deposit required by section. 

The Legislature intended s. 12, U. P. Agricul- 
turists’ Relief Act, to be: a .residuary section to 
gs. 11 and to embrace all mortgages by an agricul- 
turiat not dealt within s. 11. An application for 
redemption of a usufructuary mortgage can be made 





654 


under s. 12, Agriculturists' {Relief Act, in a case 
where the mortgage was made before the Act and 


provided that the usufruct for the period was to 
discharge the principal and interest of the entire 
mortgage money even if no deposit as required by 
s. 12, is made by the applicant along .with the 
application, as nothing is due to the mortgages, 
the entire money having been fully paid up by the 
usufruct. i 

F.O, A. from an order of the Additional 
Civil Judge, Moradabad, dated Novem- 
ber 20, 1937. 

Mr. Mushtaq Ahmad, for the Appellants. 

Mr. S. N. Seth. for the Respondent. 


Bennet, J.—This is a first appeal from 
order by certain applicants under s. 12, 
U.P. Agriculturists’ Relief Act of 1934 
who applied for redemption of a usufructu- 
ary mortgage, prior to the Act, for 
Rs. 10,000, dated July 5, 1927, executed by 
the applicants and their father in favour cf 
opposite party No. 1, Sahu Babu Ram. The 
mortgage in question was for a term of ten 
years from 1335 Fasli to 1344 Fasli ending 
on June 30, 1937, Under its terms, the 
mortgagee was to appropriate all the profits 
for ten years in full satisfaciion of the 
entire mortgage money, principal and inter- 
est, and at the end of the year 1334 Fasli, 
that is on June 30, 1937, the mortgaged 
property was to be returned to the mort- 
gagors free of any incumbrance or charge 
under the mortgage. The mortgagees had 
failed to deliver possession on this date 
and, therefore, the application was made for 
redemption on July 24, 1987. No deposit 
was made because the entire mortgage 
money had been fully paid up. The learned 
Additional Civil Judge had a question 
before him asto whether the application 
would lie under s. 12, U. P. Agriculturists’ 
Relief Acts and he held that it would not 
and he dismissed the application. His 
grounds were thit s. 12 of the Act does not 
apply to the case when nothing is due to 
the mortgagor on account of the mortgage 
money and when no deposit has been made. 
and that the form prescribed by the rules 
under the Act must be used for an applica- 
tion and that form shows that mention 
should be made of the amount of the 
money deposited for redemption, and, there- 
fore, some deposit must be made. . The view 
which ke took was that the Act was defec- 
tive and although mortgages of this nature 
were dealt with by s. 11, the Act had 
omitted to ded! with them under s. 12. 

The question is whether an application 
can be made under s. 12, Agriculturists’ 
Relief Act, in a case like the present where 
the mortgage was made before the Act and 
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provided that the usufruct for the period 
was to discharge the principal and interest 
of the morigage money. The reasoning of 
the trial Court is as follows: Secticn 11 
deals with such mortgages executed after 
the Act and provides for an application by. 
the person entitled to possession after the 


‘expiry of the period. Section 12 does not 


refer specifically to such mortgages, but 
refers to mortgages made before or after the 
Act, and directs the applicant to state the 
sum which he helieves to be due and to 
deposit it in Court. The lower Court also 
states that the principle of s. 62 (a), Trans- 
fer of Property Act, does not appear to be 
embodied ins. 12, It has also been argued 
that the cpening words ins. 12 “notwith- 
standing anything contained in s. 88, 
Transfer of Property Act,” imply thats. 12 
is limited to such cases wheres. 83 would 
apply, that is cases where the applicant 
desired to stop the interest running on the 
balance by making tte deposit, as is provid- 
ed in s. &4. The trial Court has concluded 
that such a mortgage made before the Act 
does not come under s. 12 and that the 
applicant must file a suit for redemption 
in the Civil Court, and has dismissed the 
application. 


To deal with these points, it is necessary 
to analyze Chap. HHI, Agriculturists’ Relief 
Act. That chapter is headed: ‘Mortgages 
and their redemption" ands. 24 limits the 
applications under the chapter to agricul- 
turists, Section 25 bars suits in the Civil 
Court for any relief which can be obtained 
by application under the chapter. It is 
clear that the intention was to dea) com- 
prehensively witb all cases of redemption by 
agriculturists. The first section of the 
chapter,s. 9, deals with a particular kind 
of mortgage after the Act, of a particular 
kind of property ; there is a direction that: 

“No mortgage of land or grove by an agriculturist 
made after the commencement of this Act shall be 


valid if, under the terms of such mortgage, posses- 
sion is delivered unless” 


the usufruct is to pay off both interest and 
principal in a term not exceeding 20 years. 
Expl. (1) defines land as a mahal or part of 
a mahal or plots in a mahal. The same 
kind of mortgage is apparently referred to 
ins. ll, as mortgage for possession made 
after the commencement pf the Act, and 
the section provides for an application by 
the person entitled to possession, on which 
the Oourt shall direct that the mortgage be 
redeamed and eject the mortgagee and may 
direct him to pay . compensation to the 
mortgagor, if necessary. We then:.come: to 
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B. 12 which provides as follows: 

“Notwithstanding anything contained in s. 83, 
Transfer of Froperty Act, 1282 
the contrary, an agriculturist who has made a mort- 
gage either before or after the passing of this Act, 
or any other person entitled to institute a suit for 
redemption of the mortgage, may, at any time after 
the principal money has become due, and before a 
suit for redemption is barred, file an application 
before the Oourt within whose jurisdiction the mort- 
gaged property or any part of it is situate, in such 
form and giving such particulars as the Local 
Government may by rule prescribe, and praying for 
an order directing that the mortgage be redeemed, 
and, where the mortgage is with possession, that 
he be put in possession of the mortgaged property. 
The application shall be duly verified in the 
manner prescribed by law for the verification of 
plaints and shall state the sum.which the appli- 
cant declares to the best of his belief to be due 
under the morigage. The applicant shall at the 
same time deposit such sum with the Court.” 

There rémain the following classes of 
mortgages to be dealt with in s. 12 which 
had not been dealt with in the previous 
ss. 9and 11: (1) Simple mortgages of any 
sort, (2) usufructuary mortgages of any 
sort before the Act, (3) usufructuary mort- 
gages alter the Act, of property not land or 
groves unders 9. 


Redemption will be made of such mort- 
gages by paying the balance of the mort- 
gage money due, except in a case under 
two or three where the usufruct has left no 
balance due, or a case where the whole 
balance has been paid. Under the ordinary 
law in tha Transfer of Property Act, re- 
demption is provided forin s. 60, which is 
a general section, and there is a special 
case referred to in s. 62 (a), where the 
usufruct has paid off the principal and 
interest. Section 83 has nothing to do with 
the right of redemption, but is merely a 
method of avoiding further interest on the 
balance, as is provided in s. 84 If the 
mortgagee does not agree to take the 
amount deposited under s. &3, the mort- 
gagor must file a regular suit. Tosucha 
suit, O. XXXIV, Civil Procedure Oode, 
applies, and r. 7 directs a preliminary 


decree for the taking of accounts. Rule 9° 


provides that ié on the taking of these 
‘accounts it is found that nothing is due to 
the defendant or that he is cverpaid, the 
Court shall pass a final decree directing the 
defendant to re-iransfer the property and to 
pay to the plaintiff the amount which may 
be found due to him, and the plaintiff shall, 
if necessary, be put in possession of the 
mortgaged property. Now, if the present 
case is taken tothe Civil Oourts, this will 
be the procedure. There will be no need 
for any application or deposit under s. 88, 
but a suit will be filed anda preliminary 
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decree passed for accounts, and on nothing 
being found due, then the order will be for 
pcssession. Exactly the same procedure 
will: apply for a preliminary decree for 
account aS ina case where there is stilla 
balance due to be paid by the mcrigagcr. 
Section 27, Agriculturists’ Relief Act, states 
that the provisions of the Civil Procedure 
Code in regard to suits shall be followed, 
so far as they can be made applicable in 
all proceedings under Chap. IIL Accord- 
ingly O. XXXIV,rr. 7 and 9 will apply 
to an application unders. 12, and where 
on taking an account the Court finds that 
nothing is due from the applicant, the Court 
will pass a decree for possession in his 
favour, and may award. him any amount 
found due to him. 

Section 12 is framed as a general section 
to cover the three classes of mortgages 
already set out. It is a general section in 
the same way that s. 60, Transfer of 
Property Act, is a general section giving a 
right of redemption, and just ass. 60 does 
not refer to the particular case of a mort- 
gage like the present, the Agriculturists' 
Relief Act, s. 12 does not refer in expressa 
words to that case. Ifit be argued that 


‘the Act should have provided a special 


reference to the present class of case, there 
is the reply that O. XXXIV, r. 9, deals 
with such a case, and is applied by s. 27 
of the Act. The lower Court is not correct 
in making the distinction between ss. 11 
and 12 turn on whether the mortgage money 
has been paid off by the usnfruct or not. 
The distinction lies in the points shown in 
the attached table, The main distinctions 
are that s. 12 may apply to either simple 
or possessory mortgages, before or after 
the Act, and the property mortgaged may 
be any property, land, houses, etc., with the 
exception of the possessory mortgages after 
the Act dealt with ins. 11, 

Section 11 is a complete section, with 
its own procedure prescribed in it. - Sec- 
tion 12 is followed by sections dealing with 
procedure, of which s. 16 directs the Court 
to hold an inquiry which would be similar 
to the inquiry under O. XXXIV,r. 7; 
only a formal preliminary decree need not 
be drawn up. We do not think that the fact 
that the language in r. l6 andr. 12 refers 
to the money deposited by the applicant 
rules out the case cf an applicant who 
makes no deposit as he states that no sum 
is due, any mcre than O. XXXIV,r. 7, 
which uses similar language (that, if the 
plaintiff pays into Oourt the amount so 
found or declared due, etc.) rules out a 
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Similar case, which in fact comes under 
r. 9. We think that the Legislature in- 
tended s. 12 to be a residuary section to 
8. ll and “to embrace all mortgages by an 
agriculturist not dealt withins. 11.. We 
think that in view ofs. 27 which applies 
the Civil Procedure Oode, and the provi- 
sions of O. XXXIV, rr. Zand 9, that a 
reasonable interpretation of ss 12 and 16 
covers the present application. For these 
reasons, we allcw the first appeal from order 
with costs and we remand the application 
for disposal by the lower Oourt. Costs 
hitherto incurred in the Gourt below will 
abide the result, 


8. Appeal allowed. 
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_- NAGPUR HIGH COURT 
Miscellaneous Appeal No. 4 of 1938 
August 26, 1938 
Nryoer, d, 
SHALIGRAM~Pramtive— 
| ‘ECREE-HOLDER— APPELLANT 
VETSUS 

SHEOPRATAP AND OTHERS— DEFENDANTS —. 
_ JSUDGMENT-: BgTCRS— RESPONDENTS 

Civil Procedure Code (Act V of 1808), 
Motor-tractor, whether an implement 
and exempt from attachment. 

The “ implements ” of the husbandman corres- 
pond to the “tools “of artisans. Section 60, Civil 
Procedure Code, _ Speaks of implements and cattle 
which term applies to bullocks as well. It would 
be absurd to say that bullocks are implements. A 
Motor-tractor which is a substitute for bullocks 
cannot be regarded as an implement within the 
meaning of 8, 60, and is not exempt from attach- 
ment. The more so when at the time it was attach- 
ed, it was being used for driving a flour-mill, 4, e, 
for an industrial purpose, 

Misc. A. from an order of the Court of 
the District Judge, Akola, dated November 
26, 1935, in Civil Appeal No. 12-B of 1935 
confirming the order of the Court of the 
‘Ast Subordinate Judge, Second Class, Akola, 
dated March 15, 1935. 

Mr. W. B, Pendharkar, for the Appel- 
lant. 

Mr. 
No. 1. 


Order.—-In execution of a decree in 
Civil Suit No. 80 of 1932, the appellant 
attached a motor-tractor belonging to the 
respondents (judgment-debtors). At the 
time of attaghment it was not being 
used for agriculture but for driving a 
flour-mill. Both the Courts below have 
agreed in the view that the motor-tractor 
was an implement of husbandry and there- 
ore exempt from attachment. ` ` 


8. 80— 
of husbandry 


V. K. Rajwade, for Respondent 
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I have taken some time to consider the 
question and I find it difficult to persuade 
myself that a motor tractor can be classed 
with the implements of husbandry. The 
motor-tractor is an internal combustion 
machine which performs the work of 
bullocks and is used for its power. It is 
not indispensable for agriculture and 
therefore it cannot be regarded as being 
essential to it. 
. The expression “implements of huse. 
bandry” occurring in s. 60, Civil Procedure 
Code, read with reference to its context 
appears to negative the view taken by 
the Courts below. That expression is preced- 
ed by “tools of artisans” and followed 
by “cattle”. That indicates a class of 
husbandmen who are of the same status 
as artisans and who perform their agricul- 
tural operations with the help of animate 
beings and not inanimate mechinery. The 
“implements” of the husbandman correspond 
to the “tools” of artisans. 

Artisan is a person who is trained to 
manual dexterity in some mechanic art 
or trade. He is a handicraftsman cr a 
machanic. Tools mean such instruments as 
hammer, saw, plane, file and the like used 
in the manual arts to facilitate mechanical 
operations. Implement also means an in- 
strument used in work especially manual 
work (seo Funk and Wagnalls New Standard 
Dictionary in 4 Vols.) Implements would 
mean such instruments as the agriculturist 
handles in the course of his agricultural 
work or work connected with agriculture. 
Driving a motor-tractor cannot be said to 
be manual work and it cannot therefore be 
regarded as an implement. 

Section 60, Civil Procedure Code, speaks 
of implements and cattle which term applies 
to bullocks as well. It would be absurd 
io say that bullccks are implements. Then 
how can a motor-tractor which is a sub- 
stitute for bullocks be regarded as an 

‘implemént? This Civil Procedure Code was 
enacted in 1908 when the automobile was 
just making its appearanée in big cities. 
in India and the possibilities of its pene- 
trating into the countryside for agricultural 
purposes was presumably not contemplated 
by the Legislature. It would, therefore, ba 
erroneous to extend the meaning of the 
word implement occurring ins. 00 beyond 
what it was understood to signify in 
1908. 

In any case thé motor-tractor, as has 
been found by the lower Appellate Ocurt;. 
was, at the time it was attached, being 
uséd for driving a flowr-mill i. e, for an 
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industrial purpose. The evidence shows 
that it had been so used for at least 2 years. 
It. could not then be treated as an agricul- 
tural implement. l 

The order releasing the motor- tractor 
from attachment is set aside. The appeal 
succeeds with cests in all Courts. Counsel's 
fee Rs. 20. ; 


8. l Appeal allowed. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 55 of 1936 
July 6, 1937 
CosTa LLO, AG. C. J. AND MONAIR, J. 
- BAIJ NATH PRASAD AND otazRrs— 


APPELLANTS 


wat versus - 
RAM GOPAL LACHHMI NARAYAN 
a AND OTHERS—~RESPONDENTS 

Hindu Law—Partition — Mere institution of suit 
for partition, whether causes severence of joint status 
from date of suit — Trading joint family carrying 
on búsiness tn different groups~One ‘member bringing 
suit for partition —:Passing of ‘preliminary decree— 
All groups subsequently agreeing. to carry on business 
jointly until final decree—One group contracting debts 
after preliminary but before final decree, for benefit 
of business -All groups, whether liable for such 
debts—Joint Hindu family trading partnership and 
ordinary partnership, difference between. — 

The institation ofa suit. for partiton by a member 
of the joint family isan unequivocal intimation of his 
intention to separate and there is consequently 
a severence of his jointstatus from the date when the 
suit is instituted. A decree may be necessary for 
working out theresults of the severance and for 
allotting definite shares, buf the status of the plain- 
tiff as separate in estate is brought about by assertion 
of his right to separate whether ho obtains a con- 
sequential decree or not. Girja Bai v. Sadashiv 
Dhundiraj W and Bal Krishna v. Ram Krishna (2), 
relied on. [p. 659, col. 1] i 

: A joint Hindu trading family governed by the 
Mitakshara Law, carried on in different groups a 
number of businesses in various parts of India. One 
of the members of the family filed a partition suit and 
a preliminary decree was passed. After this several 
groups of the family agreed- to carry onthe business 
jointly as before without any change, til! the passing 
i; the final decree. One of the , groups contracted 

ebts in the ordinary course of business and for the 
benefit of the businéss, after the preliminary but before 
the passing of the final decree: ee ee 

Held, that although there had been severance of the 
joint family beforethe date of contracting debfs and 
even though after such severance there was nothing 
inthe nature of partnership by operation of law; 
thera was & contractual partnership based upon an 
agreement- which could be implied from. the conduct 
of the parties and the circumstances of the case and 
the other groups were therefore liable for the debts 
contracted by one group for the benefit of the busi- 


68. 

Joint Hindu family trade isa species of ancestral 
joint property in which every member of a Mitakshara 
joint family acquires by birth an interest inthe same 
way as in other kinds of property, They become not 
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only co-parceners but also co-partners, of the trading 
firm. A joint family trading partnership appears to 
differ from ordinary partnership in two respects, 
namely (i) it is not dissolved by’ the death of any 
member and (iz) a member of the family becomes a co- 
partner by operation of law. AP. 630, col. L] - 

: A. from. the original decrée of 
Lort-Williams, J., reported in 172 Ind. Oas. 
doo f ao 
` Messrs. S.C. Bose, P. C. Ghosh, H. N. 


. Sanyal and S. M, Bose, for the Appellants. 


“Sir A. K. Roy, Advocate:General,. Messrs. 
N. C. Chatterjee and 5S. , Banerjee, for 
Respondents Nos. 6 to, 16 (Defendants). 
` Messrs. S. N. Banerjee (S7,)-and Khaitan, 
for the Respondents (Plaintiffs; |. 
- Costello, Ag, C. J.—This is an appeal 
against a judgment of Lort-Williams. J.s 
dated April 9, 1936, given in favour, of the 
plaintiffs with costs against each and all 
the defendants but limited as regards.the 
minor defendants to their share in the 
family assets. The suit was. filed on 
February 11, 1935, for the recovery `of the 
sum Rs. 31,933-5-0, being the balance of the 
amount said to be due and owing, to the 
plaintiff in’ respect of loans made in the year 
1934. There was no real dispute about the 
loans or the amount ,outstanding ,at the 
time the suit was brought. The pleadings 
in the case are not very explicit or even 
clearly drawn and they do not fully or 
satisfactorily set out the points in contro- 
versy between the parties. A number of 
issues were, however, raised and settled at 
the hearing and these ate to be found at 
p. 39 of the paper+book. “The learned Judge 
dealt with the matter in his judgment upon 
the footing that it was only necessary to 
consider three of these issues, namely: Was 
tue business, which had originally been a 
joint family business, being carried on by 
the defendants as'a partnership business at 
the time when the loans were made? Were 
the loans taken in the ordinary course of 
business and for the ‘benefit of the business 
sô carried on? Did the defendants‘hold out 
the managers of that branch, or part of 
the business carried on under the firm 
name of Kishori Lal Mukundi Lal as accre- 
dited agents and managers of the business 
carried on by the defendants ? The main 
question, if not indeed the only question, 
which the learned Judge had’ to decide at 
the trial, was whether all or some only’ of 
the defendants weré liable for-the debt due 
to the plaintifs. | - a ee 
The defendants wére. members’ of a joint 
Hindu trading family governed by the 
Mitakshara Law. : Thêy are all descendants 
of a man named Lala Ram Dayal, who was 
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the founder of a number of businesses 
Garried on by and on behalf of the family in 
various parts of India. The head office was 
at Jhusi in the District of Allahabad. Lala 
Ram Dayal had two sons, the elder of 
whom Lala Madho Prasad died without 
issue. The other son Lala Dwarka Prasad 
had five sons, named Lala Harnam Das, 
Lala Mohan Lal, Lala Kishori Lal, Lala 
Kanhaya Lal and Lala Mukundi Lal, and 
each of these scns had sons and other des- 
cendants, who formed five branches or parts 
of the joint family, which were referred to 
both in the trial Court and at the hearing 
of the appeal as groups I, II, IH, IV and V. 
They are set out in detail in the genealogi- 
cal table annexed to the plaint (as Ex. A). 
It is not disputed that originally each 
group carried on and was responsible for a 
part of the joint family business on behalf 
of and in the interest of al] the members 
of the joint family; each of the parts eon- 
sisted of a single business or a number of 
associated businesses operated in various 
Places or Districts in India and under a 
variety of firm names. The descendants of 
Lala Kishori Lal, who died on October 
16, 1924, are group III and they carried on 
& part (or section) of the joint family busi- 
ness at Calcutta and Jhusi (Allahabad). 
Group IV consisting of the descendants of 
Lala Kanhaya Lal, who died in 1929, simi- 
larly carried on another part of the joint 
family business under the firm name of 
Mohan Lal Kanhaya Lal at Madras and 
Naini (Allahabad) and under another firm 
ame (Beni Prasad Kedar Nath) at Bom- 
bay. Group IV contended, however, that the 
business at Bombay was not at the time of 
the suit, and never had been, any part of the 
joint family business. The plaintifs’ claim 
was not disputed by—indeed it was 
actually supperted by—some of the members 
of group III and the whole of that group, 
including the members who are minors, 
contend that-all the defendants are jointly, 
liable for the debt. This was denied by the 
members of the other groups, but the only 
serious defence was made by group IV, 
though Counsel on behalf of groups I, II 
and V were allowed to address the Ovurt 
at the tearing. It was admitted that allthe 
businesses mentioned above (except that at 
Bombay) originally belonged to and were 
carried on by the various groups on behalf 
‘of the joint family. The position at the 
‘trial really was that group IlI was in effect 
in the same side ag the plaintiff, whereas 
the claim was resisted by the defendants 
who. were members of groups I, II, IV and 
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V on the ground that the joint family had 
ceased to exist as such prior to the time 
when the loans were made and that after 
the break up of the joint family, no member 
or group of members of the former joint 
family had any right or authorily to act 
for or on behalf of or to pledge the credit of 
any other members of grcups. 

The dividing line, if it may be so des- 
cribed, came into existence in the year 
1926, in that there is no dispute that up to 
that time the family was joint and all the 
businesses were joint family business. The 
plaintiffs had had dealings with the firm of 
Kishori Lal Mukundi Lal, that is to say, 
with group III, even as long ago as some 
years before 1920 (paper-book I, p. 58, 
Qs. 9—11). The primary matter, which had 
to be considered at the trial, was a suit for 
partition instituted on January. 2, 1926, 
in the Court of the Subordinate Judge of 
Allahadad by Pratap Chand, a grandson of 
Madan Lal against Kanhaya Lal, his grand- 
father, and the only surviving representa- 
tive of that generation, and others, ù. e. 
the sons and descendants of Kanhaya Lal 
and his brothers. In that suit, on April 20, 
1926, a joint written statement was put in 
on behalf of the members of groups IH, IV 
and V, on May 5, 1926, a written state- 
ment was put in on behalf of Suraj Prasad 
of group II and on May 14, 1926, there 
was a written statement on behalf of Basdeo 
Prasad of group IJ, and seme months later, 
viz., on September 14, 1926, a supplemen» 
tary written statement was put in on behalf 
of groups III, IV and V. On February 21, 
1927, judgment was given by the Subordi- 
nate Judge (Ex. A, at p. 96 of the paper- 
book), and on March 9, 1927, there was a 
decree. On March 13, 1927, there was an 
appeal by groups III, IV and V and others : 
see Ex. A, p. 3, and on November 1l, 
1928, group IV filed a reply in the Court of 
the Subordinate Judge regarding the Bom- 
bay business. On January 13, 1931, when 
the appeal was before tha High Oourt, an 
order was made by consent embodying a 
settlement between the parties on certain 
terms. These are set out in part II of the 
paper: book, pp. 259 to 263, and on Janu- 
ary 13,1931, that is to say on the same 
day, there was an order of the High Court 
embodying the:terms cf settlement. That 
is to be found in paper-boek II, at p. 264. 
The learned Judge has stated that there 
can be no doubt—and indeed it was not 
seriously disputed at the trial—that the 
effect of the proceedings in the Court in 
Allahabad was to cause a partial disrup- 
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tion of the joint family. The mere filing of 
the partition suit by Partap Chand would 
operate to cause an immediate severance of 
the joint status. It is indeed clear law that 
the institution of a suit for partition by a 
member of the joint family is an unequivo- 
cal intimation of his intention to separate 
and that there is consequently ta severance 
of his joint status from the date when the 
suit is instituted. A decree may be neces- 
sary for working out the results of the 
severance and for allotting definite shares, 
but the status of the plaintiff as separate 
in estate is brought about by assertion of 
his right to separate whether he obtains a 
consequential decree or not: Girja Bai v. 
Sadashiv Dhun diraj (1): see also the opinion 
of Sir George Lowndes in Bal Krishna 
v. Ram Krishna (2) at p. 224*, where his 
Lordship says this: l 

“Itis now settled law thata separation may be 
effected by a clear and unequivocal intimation on 
the part of: one member ofa joint Hindu family to 
his co-sharers of his desire to sever himself from the 
joint family. This waslaid down in Suraj Narain 
v. Iqbal Narain (3). The question was further 
examined in Girja Bai v.Sadashiv Dhundiraj 
(1) and the principle was re-afirmed and the last 
mentioned case was followed in Kawal Nain v. 
Budh Singh (4) at p. 16:+, where Lord Haldane says : 
‘The status of the plaintiff as separate in estate is 


brought about by his assertion of his right to 
separate”, 


It is to be lobserved, however, that the 
consent decree which was made in the 
Allahabad High Oourt in 1931 provided 
that the joint property was to be divided into 
five porlions or lots; one for each of the 
five groups to be given to them in the 
manner pruvided for in the settlement. 
This indicated that the members of each 
group intended to remain joint inter se, So 
we may take it that each of the groups was 
functioning as an undivided entity. 
‘The debts which were the subject- 


(1) 43 © 1031; 37 Ind. Oas. 321; A I R1916 P O 104: 
12 N L R 113; 4314151; 20 O WIN 108514 LJ 
B22; 20 M L T 7e; (1916) 2 M WN 65: 18 Bom LR 
621; 4 L W lid; 24 0 L J 204; 3L M L J 455 


Ù). 

(2) 53 A 300; 132 Ind. Oas. 733; A IR 1931 P © 154: 
58 I A 220; (1931) A L J 499; 35 U W N 815:34 L W 
13; Ind. Rul. (1931) P O 221; (1931) M W N 793; 540 
uD ae ee ha oa M LJ 362 (PO). 

5 : - Cas. 30; 40 I A 40;16 00 199; 
13M LT 194; 17 C W N 333: 1L AL J 172; (1913) M 
WAN 18; 17 OL J 288; 24 MLJ 345; 15 Bom, LR 

(4) 39 A 496; 40 Ind. Oas. 286; A I R.1917 P O 39: 44 
L A 159; 15 A LI ER 2P LW 57; 21 O W N 986- 33 

«GJ 42; 19 Bom, 42; 2600 L J10k; (191 i 
N 544; 6 L W 330 (P O), a ie 
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matter of the suit were contracted in the 
month of March 1934. On the 9th of that 
month the plaintiffs advanced to Kis ori 
Lal Makundi Lal (that is group III) the sum 
of Rs. 20,000 by a cheque, see paper-book 
II, pp. 273 to 279, and on March 22, 1934, a 
further sum of Rs. 20,000, also by cheque 
drawn through Kishori Lal Mukundi Lal 
(book II, pp. 280-281). Receipts were given 
by Kishori Lal Mukundi Lal bythe pen of 
Banwari Lal, whe was a son of Kishori Lal, 
the leading member of group II[—(paper- 
book II, pp. 18 to 19). There are entries in 
the books of the plaintiffs showing not only 
these transactions but earlier transactions 
also: see paper-book II, pp. 95 to 103. The 
learned Judge stated that the debts in 
question were contracted in 1934 in ‘the 
firm name of Kishori Lal Mukundi Lal and 
it was contended by the members of all the 
groups, except group UI, that at that date 
no member of group III had any power or 
authority to act for or on behalf of or to 
pledge the credit of any other member or 
group of members, so the learned Judge 
expressed the opinion thatit is clear that 
no such power or authority could arise. or 
exist unless given expressly or by implica- 
tion, that is to say, by reason of some 
contractual agreement made either 
expressly or by implication between the 
parties, though doubtless in the. final 
accounting and adjustment the managers 
of the various branches of the business 
could claim credit for such expenditure as 
was incurred for the benefit or necessity of 
the estate. In support of this opinion he 
referred to the case in Sr Ranga 
Thathachariar v. Srinivasa Thathachariar 
(5). The learned Judge held that no such 
agreement as referred to above was ever 
made expressly (apart from the terms of 
settlement) and so the ultimate question 
for his decision was whether any such 
agreement had arisen by implication by 


ereason of the terms of settlement, the con- 


duct of the parties or the surrounding 
circumstances. The conclusion arrived at 
by the learaed Judge, upon a consideration 
of all the facts of the case, was that such an 
agreement must be implied and that it was 
intended by and agreed between the adult 
members of the various groups that all" the 
businesses should—even after the consent 
decree be continued to be carried on upon 
the same terns and conditions as thereto» 
fore untila definite division and allotment 
should be made, that is to say, until the 


5) 50 M 866; 10% Ind. Oas. 472;, A I R.1937 Mad 
sol 53M LJ 189; 26 L W 125; 39 M LT 234, 
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final decree—thcugh doubtless none of them 
anticipated that so long a time would elapse 
between the date of the consent decree, 
which was merely a preliminary decree, 
and that of the final decree effecting a 
decisive division and allotment. The con- 
clusion of the learned Judge was based on 
a number of reasons which are set forth in 
the judgment and stated concisely at p. 232 
of the paper-book. At that page, the learned 
Judge says: 
' “OË course the parties could no longer carry on 
with the legal status of members of a joint 
Hindu. trading family, but impliedly they agreed 
and intended to carry on in partnership and 
under the management of the various kartas or 
managers of the several branches of the business, 
and with similar powers as they had had thereto- 


fore, untilthe time arrived for such division and 
allotment.” 


It is clear, therefore, that the trial Judge 
gave judgment in favour of the plaintiffs as 
‘dgainst all the defendants in the suit upon 
“the footing that, even though there had 
“been a severance of the joint Hindu family 
aba date some three years prior to the 

making of the loans which were the subject- 
matter of the suit, and even though upon 
such severance there was nothing in 
the nature of a partnership by operation 
of law, there was in fact a contractual 
‘partnership based upon an agreement to 
be implied from the conduct of the 
‘parties and the circumstances of the case. 
‘In considering this matter in appeal, it 
‘is perhaps desirable to remind ourselves 
of the definition of partnership as now 
contained in the Partnership Act of 1932, 
‘which by s.4 declares that partnership is 
the relation between persons who have 
agreed to share the profit of a 
business carried on by all or any of them 
acting for all. Section 5 says that the 
relation of partinership arises from contract 
-and not from status, and in particular the 
members of a Hindu undivided family 
‘Carrying on a family business as such aré 
not partners in such... business. {t is, how- 
ever, pointed out at p. 354 of Mr. Golap 
` Chandra Sarkar Shasiri’s well-known treatise 
‘on Hindu Law that joint Hindu family trade 
‘is aspecies of ancestral joint property in 
“which every member ofa Mitakshara joint 
family acquires by birth an interest in the 
same way as in other kinds of property. 
They become nct only co-parceners but also 
co-pariners of the trading firm. A joint 
family treding partnership appears to differ 
‘from ordinary partnership in two respects, 
' Namely (7) it is not dissclved by the death 
of any member, and (ii) a member of the 
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family becomes a co-partner by operation 
of law. | 

Mr. 8. ©. Bose on behalf of the appel- 
lants urged that after the separation 
which was brought about by the partition 
suit, the Calcutta and Jhusi business 
remained in the charge of group IIL and 


.that, after the consent decree, that group 


carried on the business on money borrowed 
from third parties and also from other 
members of what had been the joint family 
and he relied upon the fact that at the 
time, when the debts were contracted, no 
reference was made to any other group. 
Mr. Bose’s contention was that, after the 
consent decree, the members of the joint 
family ceased to be co-parceners and became 
co-owners, but not eco-partners. In this 
connection he referred to the case in 
Balkishen Das v. Ram Narain Sahu (6) 
and relied upon the evidence given on 
behalf of the plaintiff by Ratan Lal 
(pp. 58, 59, 61 of the paper-book), by Baj 
Pai (pp. 72, 73, 75, 77, 79, 81, 86, 88, 95, 9x, 
99, 101) and Sangam Lal (pp. 106, 107, 
113) and in particular the evidence at 
p- 129 as shcwing that there never was 
any agreement for partnership. In the 
case, which I have: just mentioned, there 
was an ikrarnama entered into between 
four members ofa joint Hindu family, which 
stated in undmbiguous terms that defined 
shares in the whole estate had been allotted 
to the several co-parceners. It was held 
that this effected a separation in estate 
and its legal construction and effect could 
not be controlled or altered by the sub- 
sequent conduct of the parties. Evidence 
of some of the co-parceners having con- 
tinued to enjoy their shares in common 
would not affect their tenure of their 
property or interest in it. 
Mr. Bose strenuously urged that no 
case of partnership was put to any of the 
witnesses and that none of the plaintiffs’ 
witnesses made out any case of partnership 
and, on the strength of the decision in 
Balkishen Das v. Ram Narain Sahu (ü) 
Mr. Bcse contended that the property 
ceased to be joint immediately be shares 
had been defined, and thenceforth the parties 
held the Property as tenants-in-common 
and referred to Mulla’s Hindu Law, Edi- 
tion 8, para, 322 at p. 389. Une of the 
points made by Mr. Bose was that neither 
Banwari Lal nor Sangam Lalof group Hl 
ever called upon the members cf the other 
groups to . contribute. Thus it was that 


pa 30 C 738; 301 A 139; 7 O W N 578; 8 Sar. 489 
(P 0). . i 
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the status of the members of the former 
joint family never went beyond that of co- 
owners. The plaintiffs, said Mr. Bose, had 
failed to show that the status of co owners 
was ever changed or added to and so there 
never was any partnership between the 
several groups and no one of the groups was 
liable for the acts of any of the other 
groups. ; 

Mr. Bose, having drawn a distinction 
between co-ownership and partnership, pro- 
ceeded to say that the findings of the learned 
Judge were that the old joint family busi- 
ness had gone, the parties, therefore, from 
being joint tenants became merely tenants: 
In-common, and there never was any express 
agreement for partnership between the par- 
ties. The evidence of Sangam Lal showed 
that the parties never even met and dis- 
cussed the matter. ‘hat fact, taken with 
his statement that it was still a joint family 
business (p. 106) and indeed all the evidence 
In the case, meant that it was simply a 
joint family business and thus any implica- 
tion of partnership was quite ruled out. 
No one had said that the members of the 
groups regarded themselves as partners and 
the plaintiffs had rested their case upon it 
being a joint family business and nothing 
élse. Ifit wasto be contended that there 
was a partnership, some witness should 
have said that the parties had assumed the 
position of partners, and their relations 
with the third parties should have been 
such as to raise the inference of partnership. 
The fact, that there was no outward change, 
was not sufficient because no case of hold- 
ing out cin be made upon the basis of mere 
silence. There must be some positive act. 
There was no obligation to give notice of 
the change of status from that of co-par- 
ceners to that of coowners in common. 
Mere silence is not sufficient. Moreover, 
estoppel could only arise if there was a duty 
to disclose tne altered circumstances. In 
this connection he referred to the case in 
Greenwood v. Martins Bank (7) at p. 51%. 
The learned Counsel argued that no repre- 
sentations were ever made by group IV or 
any other group or anything done or said, 
which could amount to a representation. 
This is showa by the evidence of Ratan 
Lal to the effect that he knew nothing. The 
two letters relied on by the. plaintiffs could 
not help the plaintiff's or affect the cther 
proups, Ratan Lal's evidence is destructive 
of any theory of holding out. =. 

(7) (1933) A 051; 101 LJK B 623; 147 LT 441; 38 
Com. Cas. 51; 76 B J 544; 48 TL R 601, 
“Page of (1933) A. C.—[Ed.] ; 
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Mr. Bose quoted from Lindley on Parte 
nership in order to emphasize the difference. 
between co-owners and partners and in 
that connection referred to the ease in 
Nutbehari Das v. Nanilal Das (8). He 
argued that the real position was that 
the groups were co-owners only and -not 
partners and that. although group IH might 
be entitled to make improvements to that 
part of the property which was in their 
possession, they could not, upon the final 
partition, recover any compensation for 
such improvements. Mr. Bose invited us 
to cone to the conclusion that, taking the 
evidence at its worst and putting the mats 
ter as high as possible in favour of the 
plaintiffs, the utmost that could ba said om 
the evidence was that there was a holding 
outof group III as authorized to act on 
behalf of a co-parcenary and not on behalf of 
aco partnership, Mr. Bose’s argument may 
be summed up thus: the partition suit 
was abona fide one; there was, therefore, 
no joint family after the year 1931. Pro- 
ceedings subsequent to the consent decree 
have gone on; no suggestion has been pat 
forward that the parties had re-united or 
bad any intention of so doing, All this gave 
rise to the position in law that, as from the 
yer 1931, the members of the family 
became co-owners and have so continued. 
down to the present time with- all the rights 
and obligations as such and nothing: mare. 
There is noevidence of any representation, 
or of any conduct which might amount to 
representation that what previously had. 
been a joint family business had been 
converted into a partnership business. No 
evidence to show that the members of the, 
different groups even met or discussed the. 
possibility and it is clear that at no time 
between the year 1931 and the year 1933 
did group III ever demand any. contribution 
in the way of capital or in the shape of 
four-fifths or any other proportion of the 
expenses which they had incurred. All this 


*negatives any idea of partnership. It clearly 


appears that the plaintiffs did not rely on. 
any representation or any conduct on the 
part of any of the other groups. From the. 
beginning to the end of the evidence, the 
case of partnership had never been put 
either to the plaintiff's own witnesses or to 
the defendant's witnesses. No suggestion 
was made to Beni- Prasad that the adult, 


members were partners or-that Banwari 

(8) 41 O W N 613; 167 Ind. Oas. 321; A I R 1937 PO 

61; 31 S L R 218; 1937 O L R 137; .937 AL R 242; 9 

R P 0181; 3 BR 319; 451 W 408; (1937) O W N 458; 

65 O LJ 97;.(1987) MW N 641; (1937) 2M L J 114; 
sud 
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Lal was their agent. In any event, the new 
extension—practically the starting of a fresh 
business— was in any case beyond the scope 
of the powers of any karta or manager, for 
the utmost he could do' would have been to 
preserve the business as it was. 

: Mr. B.N. Banerjee on behalf of the 
plaintiffe-respondents contended, on the 
other hand, that the defendants were all 
liable. The position was that there was a 
trading family whose business was ances- 
tral, as it was a Hindu trading family. 
This family carried on trade which extended 
to Rangoon and Madras. No doubt the 
immediate effect of the partition had been 
to make the members tenants-in-common, 
but it was admitted that the business was 
carried. on between the time when the 
partition suit was instituted in the year 
1926 and the date of the preliminary decree 
in, that ‘suit in the year 1927 and alao 
between the year 1927 and the year 1931 
when the consent decree was made at the 
appellate stage. From the time of the 
preliminary decree onwards, therefore, the 
business went on by agreement for the 
purpose of making profit and so the mem- 
bers of the groups were in law partners. 
Mr. Banerjee pointed out that the evidence 
showed that the factory at Jhusi was com- 
pleted in the year 1926. (List A. Item 
No. 1 All. Bk). Between the years 1926 
and ‘1933 the manufacture of sugar was 
going on. It had started in 1924: see 
Sangam '‘Lal’s evidence, paper book, Vol. I, 
p: 107, Q. 13. Both the factories were being 
run not only beforethe partition suit was 
started and during the pendency of the 
suit but also after 1931. The factory was 
started before the suit was instituted: it 
wás carried on up to the time of the pre- 


liminary decree and afterwards, always and 


at-all times with the consensus of group 
IV. The evidence. of Beni Prasad shows 
that there was, at no time, any change in 
management; see pp. 189, 190 and 191. 
It does seem clear that no changes with 
regard to management were in fact intro- 
duced either during the period 1926—31 or 
during the period 1931—34. i ` 

It may be taken therefore that through- 
out these’ periods the business was being 
managed on behalf of all with the authority 
ofall, It is significant that, according to 
the evidence of Beni Prasad (who is the 


only. witness from group IV), there took 


place a meeting about January 5 or 6, 
1931-(p. 178), that is to say, shortly before 
the making of. consent .decree—or rather 


the settlement—which was to be embodied 
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in the consent decree, It seems only 
reasonable to suppose that the representative 
of the various groups, who attended that 
meeting, must have discussed the question 
as to what was to be done as regards the 
carrying on of the business and must have 
come to some arrangement about it. As the 
learned Judge points out, the terms of 
settlement refer to the entire net income 
after meeting the necessary expenses or 
losses during the pendency of the suit. The 
words “‘meeting......losses:. in that context 
can refer only to business losses. Mr. 
Banerjee argued that in any case, where 
there is a severance, but nevertheless 
business goes on the same as before, the 
positicn in law must be that the rela- 
tionship was one of partnership and not 
otherwise. In support of this proposition, 
Mr. Banerjee referred us to the case in 
Jatti v. Banwari Lal (9) at p. 353* and . 
in particular to a passage in the opinion 
of Lord Dunedin which appears at p. 353*. - 
The passage in the judgment of Lord 
Dunedin is this: l ` 
“Separation having been effected in 1876, and the 
business being carried on by the three brothers, the 
business became an ordinary partnership, subject 
to the Contract Act." 
That is clearly a slip on the part of the 
noble and learned Lord, because at the 
time when he was expressing that opinion, 
there was no Partnership Act in India, but 
the law of partoership was contained in 
certain sections of the Contract Act. In: 
my judgment, however, this caseis not of 
very much value for our present purposes,- 
because it was only three out of four: 
brothers who were held to be partners.. 
Mr. Banerjee’s argument amounted to this 
that in all cases separation or severance of 
a joint status, if followed by a continuance 
of a joint business and the status quo ante 
as regards the carrying on of the business, .- 
must result inevitably in this; that what- 
would otherwise have been a state of co- 


e parcenership becomes eo instanti and ipso 


facto a state of partnership, and the mem- 
bers of the joint Hindu” trading family 
from being co-parceners immediately be-- 
come co-partners, or rather the partnership 
element in relationship of the members of. 
a joint Hindu trading family persists even 
after severance and is enlarged into some- 
thing akin to an ordinary contractual parte. 
nership, because all the essentials of the ` 


(9) 4 L 350; 74 Ind. Oas. 462; A I R 19232P 0 136; 
501 A 192; 21 A L J 512; 18 L W . 273; 45M L J 355; 
(1923, M W N 687; 25 Bom. L` R 1256; 28 O W N1785; 
33M LT 283P 0), Raa 
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definition contained:in s. 4, Partnership 
: ‘Act, are present. This is shown by or is to 
be inferred from the statement in the terms 
of settlement as regards the “meeting .... 
losses,” to which I referred a moment ago. 

In support of his argdment, Mr. Banerjee 
invited us to consider the nature of a joint 
Hindu family business, and in this con- 
nection he referred us to the case in 
Samalbhai Nathubhai v. Someshwar (10) at 
p. 40*. In that case it was held that the 
rights and the liabilities, arising out of the 
joint ownership in a trading business 
created through the operation of Hindu 
Law between the members of an undivided 
Hindu family, cannot be determined by 
exclusive reference to the Contract Act (IX 
of 1872). It must be considered also with 


regard to the general rules of Hindu Law: 


which regulate transactions of united 
families. Melvill, J. in his judgment said: 

“As stated in Ramlal Thakursidas v. Lakshmi- 
chand Muniram (11), at p. 71t an ancestral trade may 
descend, like other inheritable. property, upon the 
members of a Hindu undivided family. The 

artnership- so created or surviving has many, 
“but not all of the elements existing in an ordinary 
partnership. For example, the deathof one of the 
partners does not dissolve the partnership. Nor, as 
& rule, can one of the partners, when severing his 
connection with the business, ask for an account 
of past profits and losses.” 

The learned Judge continues : 

“Whether a Hindu who becomes entitled by 
inheritance toa share in a trading business, is 
Pao facto and without his own consent, involved in 
all the liabilities ofa partner, it is not necessary 
for us to determine.” 

In the earlier case in Ramlal Thakursidas 
v. Lakshmichand Muniram (11) to which 
Melvill, J. referred, the then Chief Justice, 
Sir Matthews Sausse, said : 

“The case in Petumdoss v. Ramdhone Doss (12), 
before Sir L, Peelis an authority that an ancestral 
trade, like other Hindu proparty, will descend upon the 
members of a Hindu undivided family; and we think 
that such-a family can, by its managers or its adult 
members acting as Manager, enter into co-partnership 
with a stranger. In carrying on such a trade, 
infant: members of an undivided family will be 
bound by all acts of the manager, or the adult 
members acting as managers, which are neges- 
sarily incident to and flowing out of the carrying 
on of that trade, whether it be singly or with a 
Gu-partner. 

The power of a manager to carry on a family 
trade necessarily implies a power to pledge the 
property and credit of the family for the ordinary 
purposes of that. trade. Third parties, in the ordi- 
nary courses of bona fide trade dealings, should not 
be held bound to investigate the status of the 
family represented by the manager whilst 


(10) 5 B 38. 
(11) 1BHOR 51 App. ° 
(12) (1848) Tay 279; 2 Ind. Dec. (O 8) 168. 
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dealing with him on the credit of the family 
property. 

Wheresuch a power not implied, property in 
a family trade which is recognized by Hindu Law 
to be a valuable inheritance, would become practi- 
cally valueless to the other members of an undi- 
vided family, wherever, aninfant was concerned, 
for, no one would deal with astranger, if the 
minor were to be at liberty on coming of 
age to challenge as against third parties, the 
trade transactions which took place . during his 
minority. l 

The general benefit of the undivided family is 
considered by Hindu Law to be paramount to any 
individual interest, and the recognition of a trade 
ag inheritable property renders it necessary for the 
general benefit of the family that the protection, 
which the Hindu Law generally extends to the 
interest of a minor, should beso far trenched upon 
asto bind him by acts of the family manager 
necessary for the carrying on and consequent 
preservation of the family property; but their 
infringement is not to be carried beyond the actual 
necessity of the case.” 


Mr. Banerjee also referred tothe case in 
Raghunathji Tarachand v, Bank of Bom» 
bay (13) at p. 77*, where it was held 


that: 

“Under Hindu Law a joint family which carries 
on a trade handed down from its ancestors, becomes 
a trading family, trade being one of its kulacharag 
(duty or practice); it attracts to itself all the neces- 
gary incidents of trade. : 

The rule of Hindu Law that debts contracted by 
a managing member of a joint family are binding 
onthe other members only when they are for a 
family purpose, is subject to only one important 
exception ...Where a family carries on a business 
or profession, and maintains itself by means of it the 
member who manages it for the family has an 
implied authority to .contract debts for its 
purposes, and the creditor is not bound to 
inquire into the purpose of the debt in order 
to bind the whole family thereby, because that 
power is necessary for the very existence of the 
family.” ` . 

Chandavarkar, J. said at p. 77* : 

“These preliminary considerations of Hindu Law 

must be borne in mind at the outset in the present 
case, because in my opinion they show that a 
joint family which carries ona trade handed down 
from its ancestors, becomes a trading family; 
trade being one of its kulacharas, it attracts to itself 
all the necessary incidents of trade. The members 
of such a family may indeed not be partners in the 
strict sense of the term because their relations 
“inter se are those ofco-parceners. Butthe definition 
given of partnership both in the Vyavahara 
Mayukha and the Mitskshara is that where several 
persons, such as traders, etc., carry on business 
jointly, it is sumbhuya samuthanum, 4. e. partner- 
ship.” NA ME i 

These cases indicate that joint family 
trading business stands on a different foot- 
ing from other assets, and that a joint 
Hindu family carrying on business is 
necessarily something in the natureof a 
peculiar kind of partnership. I do not 


think it necessary for the present purpose, 
(13) 34 B 72; 2 Ind. Cas, 173; 11 Bom, LR 255. 
"Page of 34 B.—[Ed.] : ; 
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ce ‘to. A decido whether the mere” fea: 
tinvation - -of a ‘business’. after separation 
by reraton ‘of law would be sufficient of 
itself to “raise “the presumption of ‘or to 
constitute.: partnership as between the 


members ofthe family which had ceased 


to be: ‘joint. Inthe. present, case the evi- 
dence, to. my ‘mind, clearly. demonstrates 
that.in fact there was in fact no change 
at all and ihat it, was entirely with the 
censent: and’ at “the ‘desire of all .other 
groups that group III carried on the busi- 
ness. of Kishori Lal Mukundi Lal after 
the date: of the consent decree exactly - in 
the" same manner as they had. always 
done, “and that the business was so carried 
on not: only: for the possible benefit and 
advantage to group- 11] itself but for that of 
- all the groups. In my opinion the | reasons 
advanced by the learned Judge for arriving 
at the. conclusion that an agreement of part- 
nership must be inferred are amply suffi: 
cient to support the conclusions. at which. he 
arrived. | 

, I think it is clear from the terms of 
settlenient themselves:that-it was indeed the 
inteniton of the parties that the business 
should ‘go.on as before. until the final 
distribution of the assets. The circum- 
stances in which the loans were taken, the 
letters Which’ were’ written, the | circtini- 
stdtices in connection with the. purchase of 
the. machinery, . the. fact that moneys were 
passing ‘between groups II and IV, and the 
form ‘of the accounts between the groups, 
and lastly, the.. method of assessing. to 
incorie-tax, all these things are, in my opi- 
nion, sufficient indications that there was, 
to all intents and purposes, a real partner- 
sHip ‘between the differeni groups and the 
members ‘of the joint family. Therefore, 
apart altogether from any questions of law 
which were raised in the case and on the hear- 
ing ofthe appeal, I think the matter is entire- 
ly concluded by the findings of fact arrived 
at by the, learned Judge. There is, to. mye 
mind, no doubt whatever that the debt which 
‘was the subjcet of the claims was incurred 
‘in the ordinary course, and for the purpose 
of the business and was ncessary ‘for, and 
-a benefit to, the family business. I agree 
with the learned Judge, too, in ‘thinking 
thit there is abundant evidence that the 
-defendants did at all times hold out the 
managers: of the firm of Kishori Lal 
Mukundi Lal as being the accredited 
agents of the family business, and as such, 
able. to pledge the credit of, attach lia- 
bility for the debt to all the members of 
the trading family. I “have carefully re- 
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viewed and. considered all the evidence in 
the case, and have come to the conclusion’ 
that all the findings arrived at by the learn= `- 
ed Judge on the facts are correct, and that ` 
in the circumstances of the case the plainte 


Ea 


iffs were entitled fo succeed as ‘against all: 


the defendants. 
dismissed with costs. 
McNair, J—I-agree with my Lord, the 


The appeal is accord ingly 


Acting Chief J ustice and I propose to dis- i 


cues the evidence in rather: more detail. ° 
January. 1926, one member of a Hindu joint 
family ‘governed by the Mitakshara sued, 
for partition -of his 1-60th share in ‘the 
joint family property which included a: net 


Tn- 


work of businesses throughout India. T ere ` 


was a preliminary decreé in February 1931 


_ declaring - the plaintiff's share in the. prop- 


erty alleged in his plaint- to be joint prop- 
erty. 
appeal. The.family consisted of five main 
groups and en January -13, 1931, 4° con- 
sent decree was passed dividing the family 
property, as shown in the plaint into, five 


lots and appointing a Commissioner of parte : 


tion. Thereafter the various’ membhers.of 
the family who had been in charge of the 
numerous family businesses continued ‘t6 
trade. and to carry on- those businesses ag 
before. The principal place of business. was 
at Jhusi in Allahabad where there ‘was'a 
sugar mill whieh- was: managed bythe 
members of the family who have been ‘refer- 
red to ‘as groupIIJ. The plaintiffs are suing 
to-recover money borrowed by group III in 
1934.. Group IH admits the. debt and the 
only. question for: determination in. this 
appeal is whether all the five groups. or 
only group 1I are liable. The joint family 
was undoubtedly carrying on business ab 
such prior tothe partition suit... It is equally 
undoubted that there was a severance of 
the joint family status éither in 1926, 
when the suit was instituted, ‘or in January 
1931 when the parties agreed toa decree 
for division of their property into five 
shares. 

Beni Prasad, the senior “member. of group 
IV, who has taken the lead in contesting 
the liability of the family other than group 
Ill, has stated in evidence that- no changes 
were introduced in the management ‘of the 
family businesses after 1926.. The learned 
trial Judge has held ‘that the parties 
“impliedly agreed and intended to carry on 
in partnership” and the arguments for the 
appellant have been mainly directed to show 
that there was no partnership and that 


since the trial Judge bases the liability on _ 


partnership there iS no liabilit yi It cannot 


From that decree: there was- an ` 


1939 
be dcubted that a family trade carried on 
by members of a Hindu family does not 
possess all the incidents of partnership, but 
in many of the early cases the joint owner- 
ship of a trading family has been loosely 
referred ‘to as a partnership and the line 
of demarcation has not been kept clear. 
The points of difference between a partner- 
ship and a joint Hindu family business are 
set out at length in para. 234 of Sir Din- 
shaw Mulla’s Hindu Law. In order to find 
out whether the whole joint family or only 
group III are liable for the debt contracted 
by Kishori Lal Mukundi Lal, it seems to 
me unnecessary to decide whether in fact 
the terms cn which these parties traded 
constituted in lawa legal partnersnip. I 
am, however, of opinion, that the members 
of the family had agreed to combine their 
property, labour and skill in the business 
which until the severance of the family 
had been a joint family . business and 
that they had agreed to share the net in- 
come of the family property which includes 
the business. Such an agreement satisfies 
the definition of partnership required by 
s. 4, Partnership Act, and it would equally 
satisfy the definition contained in s. 239, 
Contract Act, which provided the definition 
of partnership prior to the passing of the 
Partnership Actin 1932, 

' Mr. 8. O. Bose for the appellant relies 
on the oral evidence in which the witnesses 
have referred to. the business both before 
and after the partition as “a joint family 
business’; and he argues with some justice 
having reference to s. 5, Partnership Act; 
that a joint family business is nota “part- 
‘nership. Noris it a “firm” as defined 
by s. 4; but these expressions have been 
used loosely not merely by those engaged 
in’ business, but also by lawyers and in 
reporied cases, (e. g. Garth, O. J.in Bemola 
Dossee v. Mohun Dossee (14); at p. t05*, “a 
joint family carrying on a business is 


neceesarily a peculiar kind of partnership”, . 


approved by Jenkins, ©. J. in Sakrabhai 
Nathubhai v. Maganlal Mulchand (15), at 
p. 213f. and by Batchelor, J. in . Raghu- 
nathj. Tarachand v. Bank of Bombay (13). 
at p. 861) in reference to the activities of 
a. family trade. Can ‘it then be said that 
the use of the expressions “‘ancestral busi- 
ness’ or “joint family business” by the 
witnesses as a Gescription of this India-wide 


(14) 5 0 7192,6 O L R 34. 
(15) 26 B 206; 3 Bom. L R 738. 
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trading concern debars the Court from 
enquiring into the real nature of the busi- 
ness? Obviously that cannot be so. The 
Court is bound to consider all relevant 
documents and facts and from such con- 
‘gideraticn to try and arrive at the true 
intention of the parties. The decision then 
of this appeal resolves itself inte a ques- 
tion of fact, for, only from an analysis of the 
facts adduced can the Court come ‘to a 
conclusion asto the constitution of the 
business, which was carried on by the mem- 
bers of this family after the institution of 
the partition suit. 

Assuming that the severance of the joint 
family took place in 1926, itis not dis- 


“puted that all the various branches of the 


family business continued to be conducted 
in exactly the same manner as before, by 
the same managers, and on behalf cf the 
members of the family until, at any rate, 
1931. From.tke plaint in the partition suit 
we see the nature of the family business, 
List ‘A’ attached to the plaint contains 
“details of shops under the general super- 
vision of Lala Kanhaya Lal, the kead of 
the family”, It is provided in the terms of 
the consent decree that the properties given 
in. list ‘A’ are “shops with the business and 
not only the building.” Item No. 1 in that 
list is a “shop” at Jhusi “in connection 
with which asugar mill is also under con- 
siruction.” From this it is clear that the 
sugar mill which has absorbed some eight 
lakhs of capital and which is now looked 
upon asa losing concern had not only been 
envisaged in 1926 but was already under 
construction. We find further from this 
list that “Lala Kishori Lal Mukundi Lal” 
was nota “shop” confined to Calcutta. Its 
ramifications extend also to *Gorakhpur, 
Benares, Oawnpore and elsewhere in India, 
and the Rangoon “shop” (Item No. 9) js 
described as a “branch of Calcutta and 
Madras.” 

The inter-connection of the business ig 
well-illusirated by Item No. 6, a’shop in 
Benares City known as “Lala Kishori Lal 
Mukundi Lal.” This was started by a 
member of group V and the “present 
managers” are shown as members of groups 


TIT, IV and V. Finally, the inter-depend- 
‘ence of the verious businesses is expressly 


set out in the plaint, for we find at the 
end of list ‘A’ the following note’: “Each 
and every shop has its relations with al] 
the others.” Beni Prasad admits that after 
1926 no changes were made in the manage- 
ment, and that no particular business was 
alictted to any memberor to any branch, 
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He states that a few days before the come 
promise decree in 1931 tte members of 
the family discussed the terms on which 
the partition was to take place. The family 
business was by far the most valuable ofthe 
assets, being valued at about Rs. 1,30,00,000. 
It is impossible to accept the suggestion of 
Mr. Boge that a business cf such magnitude 
and of so great value should be closed 
down instantaneously onthe passing of the 
preliminary decree. That the discussion, 
ended in an agreement is apparent from 
the opening words of the consent decree, 


iZ.: 
“In order to avoid future trouble and facilitate 
the partition, the parties have agreed to the following 
terms :" 


Those terms include the division of th 
property into five lots te be allotted sul:se- 
quently to the five groups in the manner 
stated, and they contain the following 
clause : 

“There will be no account for mesne profits prior 
toinstitution of the suit but the entire net income 
after meeting the necessary expenses or losses during 
the pendency of the suit shall be a part of the divisi- 
ble property.” 

“During the pendency of the suit” must 
mean until the final decree in the partition 
suit, and I read the other words quoted as 
an agreement to divide the net profits 
among the parties to the agreement, after 
deducting the expenses of carrying on the 
business and any losses sustained by one 
or more of the branches. Sucha business 
would be, so far as the outside world was 
concerned, a continuation of the joint 
family business and.it is not to be wondered 
at that a witness who is continuing to 


trade with the same persons in 
the same manner as before should 
be under the impression that he 


is trading with the same legal entity. 
We now know that there had in law been 
a severance of the joint family status, and 
that the family trade may have acquired a 
different legal standing The witness who 
professes ignorance of the preliminary 
partition decree may be excused if he 
considers that the joint family business 
still continues as before; for the evidence 
is that there was no outward or visible 
sign of any change having occurred. Not 
only is.itin evidence that no notice was 
given to the outside world that the 
family had ceased to be joint or that the 
joint family business had been disconti- 
nued, but the members of the family 
took definite steps to create the opposite 
impression. In October, 1934, the group to 
which the plaintiff in the partition guit 
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belonged (group II) sent a notice to the 
Indian Produce Association stating that a 
final decree was pending in the family 
Partition suit. It is significant that that 
notice, which was circulated to members 
of the Association, enumerated the busi- 
nesses at Oalcutta, Benares, Jhusi, Naini 
and Madras, and stated that they were 
‘Joint family businesses.” It went on to 
warn the public that the family as a 
whole refused to be bound by mortgages 
made by isolated members. I will deal 
presently with the circumstances in which 
that notice was issued; at the moment I 
refer to it only as part of the evidence 
which shows thatthe defendants intended 
to retain their joint interest in the business 
long after the preliminary decree. From 
it we find that the defendants, who are 
now contesting their liability on a loan to 
Kishori Lal Mukundi Lal on the ground 
that their interest in that business had 
ceased in March 1934 notified the public 
in October 1934 that the “Bim of Kishori 
Lal Mukundi Lal was a joint family 
basiness.” i 

Beni Prasad admits in evidence shat 
therə was no change in the management. 
of the business after 1926, “that the 
accounts were not adjusted and that no allot- 
ment took place. In 1925-26, the accounts 
between the Calcutta and Naini branches 
show a balance in favour of Naini of 
Ks. 6,567,604. In the following year, Naini 
has acredit of Rs. 5,61,366. The accounts 
show the balance carried over from year to 
year from before the partition suit until 
after 1931 and in 1932-33 the balance in 
favour of Naini is Rs. 95,92,2/3. Beni 
Prasad in his evidence in-chief stated that, 
prior to 1931 loans were made by one 
brauch to another merely by entry in the ` 
account books, but that after 1931 no 
such loan was made without taking a kundi 
or promissory note. He has failed to pro- 
duce his books either in support of his own 
case orto refute the plaintiffs’ case, but 
the books of the Oalcutta, firm contradict 
his evidence. From these it appears that 
some Rs. 25,000 in cash were lent by the 
Naini branch to Jhusi without hundis on 
various dates between 1931 and 1934. 
Beni Prasad seeks to distinguish these 
sums as money re-paid within two or three 
days, but no such repayment appears from 
the books. In cross-examination he admits 
that the Naini branch sent Rs. 20,000 to 
Calcutta in 1932 for which no hundi or 
promissory note was demanded. Again 
Beni Prasad admits that the Qalcutta — 
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branch bought gurh for Benares, Naini 
and Jhusi, from before 1326 until 1934 
without receiving money for the purpose. 
The extent of such purchases appears from 
an entry in the books of Sambat 1989 
(1932-33), where Naini is debited with 
Rs. 2,57,673-4-0 for 45,566 bags of gurh 
bought on their account. ' 

In support of his statement that loans 
were only made on hundis after 1931, Beni 
Prasad had referred to a loan of Rs. 3,25,000 
incurred by Jhusi on account of 
machinery. The story of this loan is told 
by Sangam Lal and Shyam Sunder of 
group III. Admittedly there was a gurh 
refinery at Jhusi in 1924. Item No. 1 in list A 
and Item No. 33 in list B to the plaint in the 
partition suit refer to a “sugar mill under 
construction” in 1926 as part of the divi- 
sible property. In 1932 Government impos- 
ed a protective duty on gurh and sugar and 
the managers at Jhusi decided to install 
Cane crushing machinery, which they order- 
ed at a cost of £29,000 F. O., B, Glasgow. 
It was shipped and erected in 1933. Beni 
Prasad in evidence admits that he approv- 
ed of this purchase. The total cost, some 
Rs. & lakhs, was raised by loans in the 
Calcutta market, again with Beni Prasad's 
approval. Creditors soon became pressing 
and Sangam Lal tried to raise a loan in 
Bombay by mortgaging the factory. He 
fell ill, however, and his brother Shyam 
Sunder went to Naini and arranged with 
Beni Prasad for a loan of Rs. 2 lakhs. That 
Sum was received and a further Rs 1,25,000 
was then sought and was obtained after 
group IM had signed hundis for the 
amount. Before the deal was completed 
Beni Prasad asked for a mortgage of group 
IM's one-fifth share in the Jhusi mill. 
That was refused, but he agreed to support 
an application to Court, for leave to 1aise a 
sum of Rs. 6 lakhs by mortgage of the 
‘entire mill to piy off all outstanding 
debts, 

The affidavit in support of the applica- 
tion stated thatethe petitioners (group IIT) 
were the “managing partners of the Sri 
Krishna Desi Sugar Works, Jhusi,” which 
was “an item of property subject to the 
partition suit.” In para. 9, it is stated that, 
unjess the loan is raised and the debts met, 
“the business will suffer irreparable injury 
and the goodwill, reputation and credit of 
the family will be seriously jeopardized.” 
That application was supported by Beni 
Prasad’s group (group IV) and also by group 
V and Beni Prasad has admitted that these 
three -groups - controlled the bulk of the 
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family business and that they were acting 
In concert during ths early stages of the 
partition suit. In spite of this support the 
Subordinate Judge dismissed the applica- 
tion on the ground that sufficient necessity 
had not been proved to justify a mortgage 
of family property. The reason for apply- 
ing to Beni Prasad for finance becomes 
clear from Beni Prasad’s evidence. Beni 
Prasad was in control of the Naini, Madras 
and Bombay businesses and the moment 
the question of partition arose, he claimed 
those businesses as his separate property in 
the same way as group III claimed the 
business over which they had control 
Groups III aud IV were, however, adopt- 
ing a united front against the other mem- 
bers of the family in the partition suit, 
Beni Prasad in 1933-34 closed down the 
Naini and Madras businesses with their 
Various branches and retained the assets. 
He was, therefore, in funds, and he admits 
that the loans were made from these funds. 
Unless Beni Prasad could establish his 
claim to the business, the funds were joint 
family funds but by obtaining the promis- 
sory note for Rs. 3,25,000 from group IH 
he might be able torecover the debt as a 
private loan. If group III knew that the 
money came from the liquidation of the 
Naini and Madras business and if, in spite 
of that knowledge, they signed a pro- 
missory note in favour of group IV, group 
IV might thereafter be able to contend 
that this was an admission by group III 
that the businesses controlled by group [IV 
were their own separate property. From 
the books and from Beni Prasad’s admis- 
stons it, is clear that as a general rule, the 
practice of the pre-partition days continued 
and no promissory note or hundi was taken; 
the above considerations show that there 
were ample reasons in this particular 
instance for departing from the general 
rule. An interesting document in con- 
nection with this loan is Ex. 11], a letter of 
“August 2, 1934, from group IV. (Long 
after Kanhaya Mal died letters appear ag 
though written by him. It is explained 
that he was the head of group IV and his 
name is still used by persons writing on 
behalf of group IV). The writer says that 
he is sending Kishori Lal Mukundi Lal 
their accounts for comparison and cofrec- 
tion: among the corrections which the 
Writer requires is the item of Rs. 1,25,000 
borrowed by Sangam Lalon hundis. Thig 
amount, it is stated, should be included in 
the firm's and not in the personal accounts, 
and Sangam Lal's evidence (Qq. 88-89) 
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is that the entries were transferred ac- 
cordingly. ; 

The oral evidence is scanty, but there is: 
ora] evidence that the members of cther 
groups Visited Calcutta from time to time. 
to enquire into the business of thie branch 
and there is no reason why this evidence 
should not be accepted. The letter of 
March 2, 1932 (again said to be written by 
Kanhaya Lal, but proved to have been 
written by Beni Prasad) (Ex. 1) strongly 
supports the case cf the plaintiff firm that 
the other branches were intimately con- 
cerned in the affairs of Kishori Lal Mukundi 
Lal. Beni Prasad writes acknowledging a 
letter from Sangam Lal (that letter has not 
been produced) and agreeing to the pur- 
chase ‘of more machinery for Jhusi at a 
cost of Rs. 65,000. “Farther” says the 
writer: “You are thinking of having pan 
ealandria ; that is all right.” These words, 
it is paid, refer to the additional expenditure 
on the-sugar-crushing machinery and the 
writer approves of Sangam Lal's views. It 
is not quite clear what is meant by pan 
calandria but it is admittedly machinery 
for the sugar mills ‘and it is obvious 
throughout the letter that Beni Prasad is 
- considering and‘approving expenditure to 

be incurred by the Caleatta branch. In the 
face’ofthis letter it is: impossible to accept 
Beni Prasad's statement that his group had 
ceased to have any interest in the business 
carried on by group III. 
. This letter refers also to income-tax. 
Admittedly the variouss branches continued 
to be assessed as a single unit as a Hindu 
joiat family. The assessment order for 1934- 
35 is Ex. 12 and the retura of incone for 
that year was filed by Shyam Sunder. The 
Bombay Branch showed a profit of 
Rs. 28,629 but paid no income-tax because 
the loss on the Jhusi sugar mill came to 
Rs. 2,10,349. In February 1936, group IV 
applied to the Commissioner of partition 
asking to be allowed to deduct from the 


value of thə machinery the same deprecia-° 


tion as was permitted by the Income-tax 

. Officer. | Again ia April 1935, Beni Prasad 
` writes to Shyam Sunder, asking for informa- 
tion about the alleged losses in the Jhusi 
milis. Finally,it appears that in August 
1939, there were insolvency proceedings 
against Banwari Lal and other members of 
group III., Narayan Das, Beni Prasad’s 
manager, swore an affidavit in which, while 
denying that the members of group IV 
carried on the joint family business under 
the style and firm of Kishori Lal Mukundi 
Lal in Qalcutta, he stated that it was un- 


RAIS NATA PRASAD V. RAM GOPAL LAOHAMI NARAYAN (OAL) 


179 LC 


true that Beni Prasad and Kedar Nath 
were unable to pay their debts and set out 
a list of the assets in which they had an 
undivided one fifth share. Those assets in- 
clude the lund at Jhusi “containing” the 
sugar mill and the house at 6, Sheo Thakur 
Lane, Calcutta, which is the Calcutta office 
of Kishori Lal Mukundi Lal. There is, 
therefore, a considerable body of document- 
ary evidence showing that group IV were 
consulted in the finance of the Jhusi mills 
aud that they continued long after the 
Partition to have an intimate connection 
with, and to claim a share in the business 
known as Kishori Lal Mukundi Lal. ; 
The appellants rely on the proceedings 
in a suit filed by Kishori Lal Mukundi Lal 
in 1934 against the Popular Sugar Oo., 
Ltd. The suit was originally filed in the 
firm name and members of the other groups 
were joined as defendants. The defendant 
company in its written statement objected 
that there was no firm of that name but it 
was a joint family. The plaintiff firm’s 
gomasta, on February 23, 1935, swore an. 
affidavit, in para. 5 of which he stated : 
“That the members of the said joint Mitakshara 
family of Kishori Lal Mukundi Lal are Banwari 
Lal Agarwal, Mukundan Lal Agarwal, Sangam Lal 
Agarwal and Shyam Sunder Agarwal,” 
and it was prayed that the cause title of. 
the plaint be amended by adding the names 
of these persons. It is argued that group III 
are bound by this statement, which was to 
the effect that the members of the firm 
were cohfined to group III. Sangam Lal, 
in evidence, said that the gomasta was 
“merely giving the names of the descend- 


_ ants of Kishori Lal, one of the head mem- 


bers” and that he had, in any event, 
omitted one member of the family. The 
explanation is not convincing, but this item 
of evidence cannot outweigh the large body: 
of evidence to which I -have referred and 
which, in my opinion, amply justifies the 
finding of the learned trial Judge that there, . 
was, after the partition, an agreement 
among the members of the family to` carry . 
onthe family business onthe same lines 
as before. Such an agreement must in law 
become a partnership now that the joint 
family is dissolved. 


Mr. S. N. Banerjee for the plaintiff res- 
pondent argues, that it is unnecessary for 
him to establish any particular legal basis 
in his debtor. There had been. business 
dealing between these parties for more 
than 15 years. Tne plaintiffs were a firm 
carrying on business in Oalcutta and their 
evidence is that they knew nothing of the 
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partition suit in Allahabad, until they 
received the notice in October 1931, from 
the Indian Produce Association, after which 
business dealings between them ceased. 
Thera was nothing to suggest that the bore 
rower's power to pledge the credit of the 
other members of the family had been in 
any way curtailed. The lender ascertained 
that the money was required to liquidate 
previous debts and to purchase molasses for 
the Jhusi and Naini mills. He says that he 
was Satisfied about the necessity for the 
loan. The appellant argues that these mat- 
ters are immaterial, for the joint family was 
at an end andthe manager's powers had 
ceased. That no doubt is true, but the 
members of tke severed family had agreed 
to allow the persone, who had been manag- 
ing the joint family business, to retain the 
same powers of management as before. 
Even if such an agreement is not estab- 
lished by direct evidence,there is abundant 
evidence from which it can beinferred. If 
‘the legal status of the manager has changed, 
he is now clothed with the rights of a 
partner having an implied power to borrow 
on the credit of the firm.’ The other mem- 
bers of the family continued to have an 
interest in the business ; they knew of and 
acquiesced in the raising of loans to finance 
it; they allowed group IIL to continue as 
manager ofthis branch; and they agreed to 
Share in any profitsit might earn. I have 
no doubt that the members of group III 
had power to pledge the family credit and 
it seems to me equally clear that the other 
members of the family held them out to the 
world as having that power. 

Mr. Bose for the appellants: refers to the 
words of Lord Tomlin in Greenwood v. Mar- 
tins Bank (7), at p. 57*: “mere silence can- 
-not amount toa representation,’ and he 
-argues that the appellants have merely 
stood by and declined to interfere with any 
financial transactions entered into by group 
HI. The circumstances, to which I have 
'-referred, show that in fact that was not 
‘the appellant’s attitude, The evidence dis- 
clo es definite acts and statements by meni- 
bers of the family outside group III, calcu- 
‘lated toinduce lenders to make advances 
-on the credit of all the family assets. It has 
been argued thatthe cane-crushing factory 
is anew business, which tanmot be divisi- 
ble as a family. asset. There is no evidence 
to support such an argument: as I read it, 
‘Beni Prasad’s letter cf March 2, 1932, 
agrees to the expenditure on new machi- 
nery for Jhusi and his evidence is that the 
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machinery was put into the Jhusi mills. 
Such evidence, as there is, leads to the con- 
clusion that there was a single~ factory, 
which was originally equipped for the 
production of gurh and was later remodel- 
led so as to produce cane-sugar as well. 
Its scope was widened, but it remained the 
same factory. There is nothing to suggest 
that the minors were excluded frum the 
arrangement come to after severance. I 
have nodoubt that they were admitted to 
the partnership in the same shares as they 
held in the family business and to that 
extent they are liable on the plaintiff's claim. 
It follows from what I have said that, in 
my Opinion, this appeal fails and must be 
dismissed. 


S. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 701 of 1938 
November 25, 1938 
ALLS P, d. 
BAFATI—APPLIOANT 
- versus 
EMPEROR—Opposits Party 

U. P. Municipalities Act (II of 1916), 6. 261— 

Drain to be gutter of public street must be part of 
street. 
j The word ‘gutter’ in U. P. Municipalities Act oan- 
not be read apart from the words “ofa public 
street”, The provisions of s. 261, Municipalities Act, 
are intended to protect materials of a public street 
from damage or interference. The pavements, gutter 
and flags are part of the materials of the street; 
a drain which is not part of the street is not 
material of the street. Sucha drain, therefore, is 
not gutter of a public street. 

Or. Ref. made by the Sessions Judge, 
Allahabad, dated March 30, 1938. 

Messrs. M. H. Faruqi and Lakshmi Saran, 
for the Applicant. 

Mr. K. D. Malaviya, for the Opposite 
Party. 

The Deputy Government Advocate, for the 
Crown. 

Order.—This is a reference by the learned 
Sessions Judge of Allahabad which I think 
must be accepted. A Magistrate convicted 
two persons Bafati and Bachan of an 
offence under s. 261, Municipalities Act, 
because they made a hole in the side of a 


drain leading frcm the city through some 


fields to the river. "This was a municipal 
drain and it is obvious that Bafati and 
Bachan had no right to isterfere with it, 
but the learned Sessions Judge thinks, and 
T believe rightly, that any offence they may 
have committed was not punishable under 
s. 261, Municipalities Act. This section is 
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‘in the following terms: 

“Whoever displaces, takesup or makes an altera- 
tion in or otherwise interferes: with the pavement, 
gutter, flags or other materials of a public street or 
the fences, walls or posts thereof shall be punished.” 


The place where the bole was made in 
the drain is certainly not in a street in 
any ordinary sense of that term. It is 
out in the fields. It was apparently argued 
before the Magistrate that the field came 
within the definition of the term ‘public 
street’ in the Municipalities Act becanse 
it bad been channelled or sewered, but 
as the learned Judge points out, the field 


could not come within the meaning 
of the word ‘street’ because it is mot 
a road, bridge, footway. lane, square, 


court, alley or passage which the public or 
any portion of the public has a right to 
pass along. The learned Judge repelled 
the argument of the Magistrate. It was 
argued before the learned Judge that the 
drain came within the meaning of the word 
‘gutter’ in s. 261, in other words that the word 
‘gutter’ should be read apart from the 
words “of a public street’. The learned 
Judge has rightly found that it cannot be 
read apart from the words “of a public 
street’. . 

In this Court, it is argued further that 
the drain is a gutter and itis the gutter 
of a public street because it is used to 
drain away the water from a public street. 
Learned Oounsel argues that a gutter to 
be the gutter of a public street need not 
be in that street. His point is that 
any drain which leads through a street 
and then from the street through the 
fields or elsewhere to take the water 
away from the street really appertains 
to the street and is strictly within the 
meaning of the words ‘gutter of a street’. 
In my judgment, this contention which is 
not supported by any authority is too far- 
fetched to be accepted, It is clear that 
the’ provisions of s. 261, Municipalities Act, 
are intended to protect materials of a public, 
street from damage or interference. The 
pavements, gutter and flags are part of 
the materials of the street. It would be 
impossible in my View to hold that a drain 
which is not part of the street was material 
of the street. I acccpt the reference and 
set set aside the conviction and sentences 
in each case. If the fine or any part of it 
has been paid the money shall be refunded, 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 20 of 1935 and 143 of 
1936 
December 14, 1937 
S. K. GHOSE AND PATTERSON, JJ. 
KESHABJI LALJI AND anotarR— 
DEFENDANTS —APPELLANTS 
VETSUS 
PIRAMALL GAYENKA AND OTHERS— 
PLAINTIFFS — RESPONDENTS 

Lease—Construction—Plan attached to lease deed 
— Lessee admitting possession of land shown in plan 
—Land within well-defined boundaries — Question 
between boundaries and area — Bowndaries prevail 
over area, 

Though the words of the description in the instru- 
ment of transfer are primarily relied upon, in cage 
of ambiguity, the plan attached to such instrument 
may control the body ot the instrument. Lyle v. 
Richards (1), relied on. [p. 671, col 2.] 

Where the lessees do not deny that they actually 
possess the land which is depicted on the plan, nor 
is there any doubt that the land is within the boun- 
daries which are well-defined, in such a case if there 
is a question as between boundaries and area, the 
former should prevail. Bara Kalim v. Rajendranath 
Roy (3) and Gossain Das Kundu v. Mrittunjoy Agnan 
Sardar (4), relied on. [ibid.] 


GC. As. from the original decrees of the 
Sub-Judge, Burdwan at Asansol, dated 
September 25, 1934, and April 18, 136, 
respectively, 

Messrs. Amarendra Nath Bose and Arun 
Chandra Bose, for the Appellants. 

Messrs. Gupendra Nath Das and Bankim 
Chandra Roy, for the Respondents. 


First Appeal No. 20 of 1935. 

S. K. Ghose, J.— First Appeal No. 20 of 
1935 is directed against the preliminary 
decree and First Appeal No. 143 of 1936 is 
directed against the final decree in a suit 
which was brought for khas possession, 
mesne profits, damages, royalties, ete., laid 
at Rs. 28,256 1-0 in respect of a colliery. 
By an indenture dated March 20, 1934, 
the appellants who are defendants in. the 
suit obtained sub-lease of the coal under- 
neath the property situated within mouza 
Siduly on terms which are stated in -the 
document. The plaintiffs are in the posi- 
tion of landlords to the appellants by virtue 
of a purchase from previous lease-holders. 
The plaintifs’ case is that the defendants. 


-did not carry out the provisions of the 


lease whereupon the plaintiffs concelled the 
lease and gave notice to quit on August 3l; 
1932. On the defendants failing to 
comply, the present suit hag been brought. 
In the suit various reliefs were originally 
asked for, but on August 30, 1934, the parties 
came to an amicable settlement with’ 
regard to the claim for ejectment and khas 
possession.. ‘On September 19 following, 
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there was another amicable settlemen’ by 
which the plaintiffs withdrew their claim 
for cesses. The sole reliefs that remained 
for trial at the hearing were the plaintiffs’ 
eldim for minimum royalty, fuel, coal and 
interest, -T'he material defence was that 
in 1929 the appellants for the first time 
came to know that the area of the leasehold 
was not 485 bighas stated in the indenture 
bat only 452 bighas. Therefore the defen- 
dants claimed refund of a portion of the 
selami and minimum royalty already paid 
and further claimed that there ought to 
be a decrease cf the amount of minimum 
royalty payable per anrium. There were 
further defences that no interest was due 
according tothe terms of the lease on the 
amount of fuel coal and that the plaintiffs 
were not entitled to all the costs claimed by 
them. The Subordinate Judge having 
decided the points against the defence, the 
defendants filed First Appeal No. 20 of 
1935. The first point pressed in Appeal 
No. 20 of 1935 is comprised in issues Nos. 13 
and 14 which are stated thus: 

“13 Has there been any diminution of the leage- 
hold and is the minimum royalty liable to be reduced 
in proportion ? 

14. Are the defendants entitled to a set-off for the 
amount alleged to be overpaid by them, and if so, what 
would be its amount? Oan the defendants raise this 
without payment of court-fee ? 

The sub lease was granted in considera. 
tion of a selami of Rs. 72,750 in respect of 

“allthose pieces and parcels of land in Mouza Siduly 
mentioned and described in the schedule hereunder 
written and delineated on the map or plan hereto 
annexed and thereon coloured, etc.” 

The schedule referred to is: 

“All that piece or parcel of land in Mouza Siduly 
in Parganna Shergarh, Thana Ondal, Sub-Registry 
Ranigunge in District Burdwan Settlement No. 2346, 
containing an area of 485 bighas and bounded on the 
north, Lala Reghumall Siduly Oolliery and Ondal 
Sainthia Railway ; on the east Revenue Boundary of 
Mouza Khandra, on the south, Revenue Boundary of 
Mouza Mukundapur, on the west, Revenue Boundary 


3 


. of Mouza Bowlia.’ 2 


v 


The Subordinate Judge has found that 
the selami and the minimum royalty were 
fixed in a lump, that the area was stated 
by guess, that the demised premises were 
fixed with reference t> the boundaries, and 
that the defendants are in possession of the 
lands within those boundaries. The 
defence raises the question whether the 
governing term in the lease was the re- 
ference to the area whick occurs in the 
schedule and not in the body of the docu- 
ment. It will be seen that according to the 
schedule description, the boundaries on the 
north are stated to be a Railway and a 
colliery, and on the other three sides, they 
are stated to be the revenue . boundaries. 
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The plan of the demised land which was 
attached to the indenture has, however, been 
found to be a traced copy of the district 
settlement map of Mouza Siduly. An ex- 
planation is furnished by the Commissioner 
who says that : 

“At the time of the lease which came into existence 
after the C, S. operations, the parties accepted the 
O. 8. boundary lines asthe true limits of the mouza 
aud embodied the same in the indenture plan which 
merely reproduce the O. S. map.” 


It is not likely that the parties should 
think of the old revenue survey when the 
district settlement had recently taken place, 
and the expression in the schedule “revenue 
boundary” must have been loosely used to 
mean the boundary as depicted on the 
cadastral survey map. This is also borne 
out by the settlement number being men- 
tioned in the schedule. The Commissioner's 
report shows that according to this view no 
difficulty is presented, the plaintiffs having 
identified the lease lands almost in accord- 
dance with the C. S. boundary lines, so 
that the indenture plan and the O. S. lines 
tally substantially. There is no justification 
for discarding the plan which, in the pre- 
sent case, must be treated as forming part 
of the deed : 

“though the words of the description in the instru- 
ment are primarily relied upon,in case of ambiguity 
the plan may control the body of the instrument : 
Lyle v. Richards (1) also Darapali Sadagar v., Najir 
Ahmed (2).” 

The defendante do not deny that they 
actually possess the land which is dipicted 
on the plan, nor is there any doubt that 
the land is wilbin the boundaries which are 
well-defined. In such a case if there isa 
Guestion as between boundaries and area, 
the former should prevail: Bara Kalim v. 
Rajendranath Roy, 6! Ind. Oas. 751 (3) 
and Gossain Das Kundu v. Mrittunjoy 
Agnan Sardar (4). The next thing is that 
admittedly no measurement took place at 
the time of the creation of the lease and 
the area which was mentioned in the 
schedule was taken for granted. This 


“appears frcm the deposition of defendant 


No. 1. The boundaries show that the lands 
outside them do not belong to the lessor 
and it cannot be said that there was any 
intention to go beyond the limits of the 
mouza in which the land is situated, It 
is noteworthy that although the lease was 
executed on March 20, 1924, there was no 
objection by the appellants till the filing of 


the written statement in 1933. Defendant 
(1) (1866) 1 H L 222; 35 LJ Q B 214; I5L T 1, 
Sage 50 C 394; 77 Ind. Cas. 1030; AI R 1993 Cal. 


(3) 64 Ind. Oas, 751; A I R 1920 Oal. 865. 
t4) 180 L J 541; 22 Ind. Cas, 26, 
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No 1 admits that he did not notify the 
plaintiffs of the alleged deficiency in the 
area That the selami snd the minimum 
‘royalty were fixed in a lump will further 
‘appear from the fact that the document 
does not contain any provisions for refund 
or abatement in case of deficiency in area. 
As a matter of fact, the defendats are 

actually possessing more than 452 bighas 
asthe ‘Subordinate Judge has found, It 
must be found, therefore, ‘that the lease was- 
not based on "the area as stated in the 
schedule tothe indenture Ex. 1 that there 
has not been a diminution of tke leasehold, 
and that the selami and the minimum 
royalty are not liable to be reduced. No 
question of refund therefore arises. The 
. next point urged is that the Court below’ 
is: wrong in allowing any interest on the 
price of fuel coal and at any rate should 
not have allowed interest at the rate of 15 
per-cenit. It is pointed out that although’ 
the lease provides for interest at 15 per 
cent. on arrears of minimum royalty, it 
says nothing about interest on arrears of 
fuel coal, nor was such interest expressly 
asked for in the plaint. We have to look, 
however, to the terms of the compromise 
of August 30, 1934 (pe 55 of the paper: book) 
which provides that 

“the plaintiffs will in the alrernative for mesne pro- 
fits get a decree for royalty, fuel coal since September 
1, 1932, up to the date of the institution of the suit to- 
gether ‘with interest and costs as may be found due 
be the Oourt,” 

The only question is as to the amount of 
interest. Tne lease itself fixes 15 per 
cent. as the rate of interest on royalty and 
minimum royalty and then the Court 
allowed the same rate on fuel coal, it cannot 
be said that it used its discretion wrongly. 
The appeal therefore cannot succeed on 
this point. The next point is as to the 
costs of the suit. In the decree (p. 69 of 
the paper-book) the stamp for the plaint 
has been calculated at Rs. 1,900 and 
Pleader’s fee on Rs, 2:,256-1-0 at Rs. 632-9-0. 
But according to the compromise (para. 2,« 
p. 55) 

“with regard to costsin respect of the prayer for 
khas possession, plaintiffs will get a decree only for 
the amount of court-fees paid by them upon 
Rs. 4,712-8-0.” 

According to para. 17 cf the plaint, the 
claim for mesne profits and compensation 
islaid at Rs. 5,779 6-0. Since this has been 
given up; it should he deducted from the 
total claim of Rs. 28,256 1-0 and the 
Pleader’s fee should be calculated cn the 
balance. The stamp for plaint should also 
be calculated on the whole amount of 
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"Rs. 28,256-1-0, so that it will be Rs. 1,470 in 


place of Rs. 1,980. The decree for costs 
should be modified accordingly. “This con- 
cludes F. A. No. 20 of 1935 which is thus 
allowed in part with costs.to the Parties in 
proporiion to success. 
First Appeal No. 143 of 1936.. 

I now take up F. A: No. 143 of 1936 which 
is directed against the final decree. The first 
point is that the decree is without jurisdiction 
as it was made after the High Court. had 
passed an order staying further proceedings. 
The preliminary decree was made on Septem- 
ber 25, 1934, andthe Commissioner was 
appointed on December 19, 1934, to take 
accounts and directed to report by February 
25, 1935. Fhe question was with regard 
to raisings for a limited period and the 
information could have been obtained 
from the papers of the appellants. The 
Commissioner notified the parties on 
January 4, 1935. His order sheet dated 
January Lr, 1935, shows tnat while plaintiff. 
was ready, defendant was not. On Janue 
ary 16, 1935, defendent asked for a month's 
adjournment and on this being refused, 
none appeared for the defendant. The'en- 
quiry was finished on January 19, 1935, 
and arguments were heard. On January : 
20, 1935, all that remained to be done was 
the writing of the report and that was 
taken up, continued cn 2lst and finished 
on the 22nd thougù even then it is noted 
that the Commissioner was prepared to 
consider any accounts which might be pro- 
duced by. the defendants. It appears that: 
meanwhile on January 21, a Rils was: 
issued by .the High Courtin O. R. No. 948 
of 1935 ordering ad interim stay of the en- 
quiry into accounts. This was not produced 
before the Commissioner. But a telegram 
was received by the defendant's Pleader on: 
the 2ist and a petition was made to the 
Subordinate Judge on the 22nd.. By that 
time the Commissioner had submitted ‘his. 
report’ and there was nothing more for him 
todo. Asa fact, the enquiry had been prac- 
tically completed - by him on January 19, 
and the defendant had given no help. The 
High Court rule was, therefore, discharged 
on February 25, 1935, it being remarked 
that the proceedings had already been com- 
pleted and there was nothing tostay: In 
these circumstances it seems tome that it 
cannot be said that the. Commissioner's 
report was contrary to the rule issued by 
the High Ocurt and no question of want of. 
jurisdiction arises. The point was in fact 
not taken in the lower Court as the judg- 
meni appro against cous 


= we 
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The last point is about the merits of the 
final decree. The Subordinate Judge has 
accepted the’ Commissioner’s report except 
that he has allowed to the defendant on 
account of boiler consumption 340 tons of 
slack coal more than what was allowed by 
the Commissioner, There is a question that 
the Oommissioner wrongly assumed that 
out of the total raisings, 88 per cent. should 
be steam coal and 12 percent. slack coal. 
The Subordinate Judge has pointed out 
that this proportion is laid down in the 
“ lease Ex. 1 and is, moreover, supported by the 
deposition of plaintiff's Officer P. W, No. 2. 
There is really no ground for disbelieving 
this evidence, and if it was ex parte, it was 
the defendants’ own fault. Another objec- 
tion was ae to the coal deducted for boiler 
consumption. The Subordinate Judge points 
out that the calculations are based on 
Statements submitted by the defendants 
to the Chief Inspector of Mines. Once it is 
held that there is no case made for a 


remand for further investigation, the evi- 


dence before the lower Court stands and 
that Court’s findings should not be dis- 
turbed. ‘This is the conclusion that we come 
to. This appeal fails and it must be dis- 
missed with ‘costs and hearing fee five 
gold muhurs. 

Patterson, J —I egree. 

8. ` Order accordingly. 


ALLAHABAD HIGH COURT 
First Appeal No. 303 of 1937 
September 2}, 1938 


MULLA, J, 
NAROTAM DAS AGaRWAL—AppgLLANT 
; VETSUS < 
_ BHAGWAN DAS AND ANOTHER— 

. RESPONDENTS 

Criminal Procedure Code (Act V of 1698), s. 476-B 
—Person not applying under s 476 for initiating pro- 
ceedings, whether has right to appeal—Application 
under s. 416 for taking action, rejected by Civil 


Judge—Appeal, whether lies to District Court or High | 


Court. 

A person who has made no application for action 
being taken under s. 476, Criminal Procedure Code, 
has no right of appeal under s., 476-B. Emperor v. 
Ram Prusad (1), distinguished. | 

An appeal from the decision of a Oivil Judge 
rejecting an application made under s. 476, Criminal 
Procedure Code, for initiating proceedings, lies to 
the District Court ahd not to the High Court, though 
appeals from the decrees passed by the Civil Judge 
may lie both tothe District Court and to the High 
Oourt, as the District Court is the inferior Court 
within the meaning of s. 195(3), Criminal Procedure 
Code. Emperor v, Jagrup Shukul (2) and Sheo Prasad 
v. Pahlad Singh (3), referred to. . 
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F. A. from the order of the Civil Judge, 
Mirzapore, dated January 2/, 1937. 

Mr. L. N. Gupta, for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is an appeal under 
s. 476-B, Criminal Procedure Code, from an 
order passed by the learned Civil Judge of 
Mirzapore refusing to entertain an appli- 
cation made to him under s. 476-A, Orimi- 
nal Procedure Code. The facts of the case 


are as follows: Toe appellant Lala 
Narotam Das Agarwal brought a suit 
against Nand Kishore and others in the 


Court ofthe Oivil Judge at Mirzapore. A 
date was fixed for the hearing of that suit 
and it appears that on that date ,the appel- 
lant was also summoned by the defendants 
as a witness. It is alleged that the appellant 
cane to Court in connection with the hearing 
of his suit, and while he was sitting in the 
chamber of his Vakil within the UOourt 
premises, the respondents Bhagwan Das 
and Rajit Ram sarved a warrant of 
arrest upon him. It appears that Nand 
Kishore, one of the defendants in the ap- 
pellant’s suit, had previously obtained a 
decree against the appellant from the Court 
of the Munsif of Mirzapore and had put 
that decree into execution. It was in execu- 
tion of that decree that the warrant of 
arrest had been issued by the Court. The 
appellant was put under arrest and was 
immediately afterwards produced before the 
Munsif of Mirzapore. Heat once alleged 
that his arrest was illegal inas- 
much as he had come to prosecute his 
suitand was sitting in his Vakil's chamber 
within the Court premises. In answer to 
that allegation the respondents Bhagwan 
Das and Rajit Ram, the former being tne 
general agent of Nand Kishore aud tne 
latter a process server, aSser.ed that the 
appellant had been arrested not in the 
Court premises, but somewnere in the city, 
The Munsif of Mirzapore instituted an 
inquiry in the course of which he recorded 
‘on oath the statements of the two respon- 
dents and also of two Vakils produced by the 
appellant. As aresult of that inquiry, he 
thought that the respondents had given 
false evidence before him, and he therefore 
issued a notice, in the first instance, to 
Bhagwan Das to show cause why acom- 
plaint for perjury should not be made 
against him ander s. 476, Criminal Pro- 
cedure Code. After having Heard Bhagwan 
Das in answer to that notice, she Munsit 
apparently changed his mind, for some 
reason or obher, and did uot cougiter ut 
proper or necessary to make a complaint for 


674 


perjury as he intended to do atfirst. There- 
upon the appellant made an application 
under s. 476-A, Criminal Procedure Oode, 
_ in the Court of the Civil Judge at Mirzapore 
praying that a complaint for perjury be 
made against the respondents. The learned 
Civil Judge has rejected that application 
apparently on the ground that he was not 
competent to entertain if because the ap- 
pellant had not previously filed an appeal 
under s. 476-B from the order passed by 
the Munsif of Mirzapore refusing to take 
action under s. 476, Criminal Procedure 
Code. Hence the present appeal. The 
argument on behalf of the appellant is tbat 
the learned Civil Judge was wrong in 
holding that the appellant had a right of 
appeal from the order passed by the learned 
Munsil refusing to take action under s. 476, 
Criminal Precedure Ccde. That argument 
is obviously sound and well-founded on the 
language of s, 476-B, Oriminal Frocedure 
Code, which gives the right of appeal. The 
opening words of the section are: 

“Any person on whose application any Oivil, Re- 
venueor Criminal Court has refused to makea com- 


plaint under s. 476 or 3.476-A or against whom 


such a complaint has been made, may appeal to the 
Oourt: 6 ws ae esa ` 


From thisitis quite cléar thata person who 
has made no application for action being 
taken under s. 476, hasno right of appeal 
under s. 476-B, Criminal Procedure Code. 
The learned Counsel for the respondents 
challenged the accuracy of that proposition 
and relied upon a decisicn of this Court in 
Emperor v. Ram Prasdd (1). It was argued 
upen the basis of that decision that there 
‘was aright of appeal in any case, whether 
ah applicaticn had or had not been made 
‘to the Court under s. 476, Criminal Pro- 
cedure Ccde. A perusal of the decision 
would, however, make it quite clear that it 
dces not support the ccntention made by 
the learned Counsel. It relates only tothe 
- case of a person against whom a complaint 
has been made and- not to a person on 
whose applicalitn the Court has refused toe 
make a complaint The passage which I 
have already quoted from s. 476-B clearly 
gives ibe right of appeal to any perscn 
against whom any Court makes a ecmplaint, 
whether on its cwn moticn or upon an 
application made by a party. It is, there- 
fore, beyond all doubt that the appellant 
eculd not have gone upin appeal from the 
order passed by the Munsif of Mirzapore 
refusing to teke any action under s. 416 

(1) (1980) A L J 203; 120 Ind. Cas, 113; A I R 


1929 All. 699; (1929) Or. Oas.491; 52 A 79; Ind. Rul, 
(1929) All, 1. 
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Oriminal Procedure Code.. ‘The order of 
the learned Civil Judge~’ is, therefore, 


obviously wrong being based upon an. 


erroneons assumption that the appellant 


had a right of appeal from the Munsif's , 


order refusing to make a complaint. 


If that were the only poiut to be consider- - ` 


ed in the case, the appeal would undoubted- 


ly have succeeded, but there is another. 


difficulty in the way ofthe appellant, and that 
is the question whether any appeal can lie 
to this Court from the order of the learned 


Oivil Judge. The appellant had made an 
application unders. 476-A to the learned, 


Civil Judge, and that application has been 


rejected. Under s. 476-B, the appellant: 


has therefore a right of appeal “to the Court 
to which such former Court is subordinate 
within the meaning of s. 195 (3) The 
question therefore is whether the 
Court of the Civil Judge at Muirzapore 
can be deemed to be a Court subordinate 
to this Court within the meaning of s. 195 
(3). Now s. 195 (3) provides that : 

- “A Court shall be deemed to be subordinate to the 
Oourt to which appeals ordinarily lie from the appeal- 
able decrees or sentences of such former Court or, in 
the case of a Civil Court from whose decrees no 
appeal ordinarily lies, to the principal Court having 
ordinary original civil jurisdiction within the local 
limits of whose jurisdiction 
situated.” 

Then follows the proviso that: 

“Where appeals lie to more than one Court, the 
Appellate Court of inferior jurisdiction shall be the 
Court to which such Court shall be deemed to be sub- 
ordinate.” 


Now appeals from decrees made by the 
Oivil Judge at Mirzapore lie both to the 
District Court at Allahabad and 
Court, according to the valuation of the 
suits in which they are made. The District 
Oourt at Allahabad being the Court of 
inferior jurisdiction must, therefore, be 
deemed tobe the Court to which the Court 
of the Civil Judge at Mi:zapore is subordi- 
nate within the meaning of s. 195 (3) and 
Consequently within the meaning of 
sectiin 476-B. It must, therefore, be held 
that the appeal dces not lie in this Court. 
The learned Counsel for the respondents 
contended that the application under 
g. 476-A made by the appellant could not 
have been entertained by the Civil Judge 
at Mirzapore because the Court of the Munsif 
at Mirzapore is not subordinate to the Court 
of the Civil Judge at Mirzapore within the 
meaning of s. 195 (3), Criminal Procedure 
Oode. The argument is that appeals from 
the decrees of the Munsif of Mirzapore lie 
ordinarily tothe District Court at Allahabad 
even though by some special notification 


such Oijvil Court is 


r 


to thig” 
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the Civil Judge.at Mirzapore may be 
authorized b) hear the appeals. This con- 
tention has, ‘however; been definitely repelled 
by two decisions of this Court, one in 
Emperor v. Jagrup Shukul 2) and the other 
in Sheo Prasad vs Pahlad Singh (3). The 
result, therefore, is that I direct that the 
memorandum of appeal shall be returned 
to the appellant for presentation in the 
‘Court of the District Judge at Allahabad. 
1 make no order as to costs. 
- 6 Order accordingly. 
(2) 40 A 21; 42 Ind. Oas, 915; A I R 1918 All. 332, 
19 Or. LJ 4; 15 ALI R44. 


(3) A I R 1935 All. 696; 161 Ind. Cas, 332; 58 A 85; 
(1935) A LJ 943; 1936 A L R 259:8 R A 725. 





CALCUTTA HIGH COURT 
Oivil Rule No. 1083 of 1936 
July 23, 1937 
CosTELLo, AG. C, J. AND Epetry, J. 
DEBI SANKAR BANERJEE—PETITIONER 


versus 
JANENDRA NARAYAN BAGOHI AnD 


CTHERS—OpposiTs Party. 

Bengal Patni Taluks Regulations (VIII of 1819), 
8. 15, cl. 2—-Application by purchaser for proclama- 
tron—Duty of Court to consider whether proclamation 

can justly be issued, 
` There isa duty cast upon the Judge, when a 
purchaser of a patni taluk, sold for arrears of rent, 
makes an application for a proclamation, under s. 15, 


cl. 2, Bengal Patni Taluks Regulations, to consider and, 


determine, in asummary fashion, whether the cir- 
cumstances are such that the purchaser can justly 
have a proclamation issued inhis favour, 
O. Rule from an order of the District 
Judge, Birbhum (Suri), dated July 30, 1936. 
Messrs. H. D. Bose, Gopendra Nath Das 


and Ramani Mohan Banarjee, for the 
Petitioner. 
Messrs. Brojolal Chakraburty, Bejoy 


Kumar Bhattacharjee, Amarendra Narayan 
Bagchi and Probodh Chandra Maitra, for the 
Opposite Party. 

Costello, Ag.C. J.—The Rule which we 
are now Considering was issued as long ago 
as August 3, 1936. It is directed against two 
orders made by, the District Judge of 
Birbhum, dated respectively July 16, 1936 
and July 30, 1936. The matter came before 
the learned Judge in these circumstances. 
The present petitioner Debi Sankar Baner- 
jee had purchased Dihi Baidora and certain 
other mahals appertaining to Touzi 
No. 1152-1 of the „Birbhum Oollestorate in 
Astham procsedings Nos 15 and 72-93 of 
1936-37 on May 23, 1936 for Rs. 27,100 and 
he had obtained from the Collector a 
certificate vouching for the fact that he 
had made full payment of the purchase 
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money. The subject-matter of the purchase 
was a patni taluk, and in the patni potta, 
there was a covenant which, as translated, 
reads as follows : 

“Tf you create a‘darpatni, you must do so at the 
jama mentioned in the kobala and inform me at 
once. You must not create it at a lesser jama, and if 
you do so, it shall be void.” 

The patnidars against whom the sale had 
taken place let out the mouzas comprised 
in*the patni by creating some 18 darpatnt 
pottas. The purchaser in due course 
applied to the zamindar in order to procure 
a transfer into his own mame in the 
Outchery of the patni righta upon his 
furnishing security to the extent of half 
the jama or annual rent, and he had ob- 
tained what is described as the usual 
amaldastak, that isto say, an order for 
possession, together with notice directed 
to the raiyats and other persons concerned, 
to attend and thenceforward to pay their 
rents to Debi Saukar Banerjee as the 
purchaser atthe auction sale of the patni. 
Subsequently, Debi Sankar Banerjee 
proclaimed in all the mouzas in question, 
that is tosay the mougas which comprised 
the patni, that he annulled all undertenures 
created by the outgoing patnidars, and 
that he had taken possession of the 
mahal. Certain of the darpatnidars, 
however, attempted to offer some opposi- 
tion and to interfere with the collection 
of rents which was being made by the 
purchaser, and it is said that they were 
endeavouring to induce the razyats not to 
pay rent to the purchaser and so creating 
difficulties in the way of the collection of 
rents, in particular as regards the mouza 
which was known as Dihi Baidora. There- 
upon the petitioner applied to the Dis- 
trict Judge, Birbhum, under the provisions 
of s.150f the Patni Regulations (VIII of 
1819) asking for the issue wader the seal 
of the Court and the signature of the 
Judge, of a proclamation declaring that 
phe new incumbent having, by purchase 
at a sale for arrears of rent due to the 
zamindar, acquired the entire rights and 
privileges attaching to the tenure of the 
previous patnidar in.the state in which it 
was originally derived by him from the 
zamindar, he alone would be recognized 
as entitled to make the zimindari collec- 
tionsin the mufassal, and that no payments 
made to any other individual would on 
any account be credited to the ratyats or 
others in any suit for rent or on any 
other occasion whatever. I am using the 
precise words of the section itself. The 
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Object, of course, of endeavouring to obtain 
Such a proclamation was to avoid any 
further difficulties as regards the collection 
of the rents and to avoid any breach of the 
peace. The application was made to the 
District Judge, Birbhum, on July 13; 1936, 
and on that date the learned Judge record- 
ed an order in these terms : 


“The petitioner has prayed for issue for a pro- 
clamation under s, 15, cl 2 of the Putni Sale Law. 
Heard petitioner's Pleader, Orders reserved.” 


On the next day, the aarpatnidars, or 
Some of them, appeared in the Oourt of 
the District Judge of Birbhum and asked 
for. time to file objections to the applica- 
tion which was being made by Debi 
Sankar Banerjee. His Pleader contended, 
however, that these darpatnidars had no 
locus standi to appear at all, and so the 
learned Judge upon the request of the 
Pleader for the darpainidars, adjourned the 
matter until the day following for argu- 
ment. The matter duly came on for 
hearing on July 15, 1936. The darpatni- 
dars filed their objecticn: arguments 
were heard and the learned Judge then 
reserved the judgment until the following 
day. The case put forwara by the 


darpainidars was that their darpatnis had. 


been created by the patnidars under the 
power given to them by the clause in the 
patni potta to which I have referred. They 
said that that clause was sufficient to give 
to the patnidars express authority to grant 
darpatnis, They, accordingly, contended 
that. Debi Sankar Banerjee as the pur- 
chaser was not entitled to have a 
proclamation issued in accordance with the 
application he had made. On the other 
hand it was contended, on behalf of Debi 
Sankar Banerjee, that the darpatnidars 
had noright to appear in the proceedings 
at all or to resist his application, because 
the proceedings were only of a summary 
nature and the purchaser had received 
the amaldastak from the zamindar, an 
amaldastak entitling him to go intg 
possession. It was contended before the 
learned Judge, and it has been contendad 
before us, that in the circumstances the 
Court had no option whatever in the matter; 
that in effect the provisions of el, 2 
of s. 15 of the Patni Regulation was 
mgndatory, and so the Court was bound 
toissue the proclamation asked for. 


The learned Judge has pointed out, how- 
ever, that under the terms cf s. 15, cl. 2 
the purchaser is only entitled to the aid of 
public. officers for obtaining possession of 
“his just rights’. The learned Judge 
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said that, in his opinion, the expression 
“just rights” could have no other meaning 
than “rights to which the purchaser was 
entitled either by law or in equity” and). 
accordingly, if the Court is of. opinion 
upon summary enquiry that the rights 
claimed by the purchaser are’ not. just; 
then the Court is not bound to issue` the 
proclamation asked for. In that view of 
the matter the learned Judgs said that 
the darpatnidars were entitied to come in 
and show that tke riguts claimed by the 
purchasers were not just rights; and that 
the Court was entitled to decide questions 
raised between the parties by a summary 
inquiry. The learned Judge took the 
view that that seemed to be a reasonable 
and equitable construction to put upon 
cl. 2 of s. 15 of the Patni Regulation 
taken in conjunction with the provisions of 
s. 11. Section 11 so far asis material says 
this (I refer to the second part of the 
section) : 

“In like manner, on sale of a taluk for arrears all 
leases originating with the holder of the former 
tenure, if creative of a middie interest between the 
resident cultivators and the late proprietor, must 
be considered to be cancelled, except the authority 
to grant them should have been specially transferred; 
the possessors of such interests must | consequently 
loge the right to hold possession of the land, and to- 
collect the rents of the ratyats, this having. been ` 
enjoyed merely in the consequence of the defaulter's 
assignment of a certain portion of his own interest 
the whole of which was liable for the rent.” 


The important part, of that paragraph 
consists of these words: “Iixcept the- 
authority to grant them should have been 
specially transferred ....'’ It was contende- 
ed here that the Cuvenant in the patni 
potta which I have read did have the effect 
of transferring the authority to the 
patnidars to grant leases; in other words, 
to create darpainis. Mr. Bose has 
argued that the learned Judge had no 
right and no jurisdiction to consider any 
of the matters raised by the da. patnidars 
of mouza Dini Baidora or any other 
darpatnidars holding under the patnidars 
whcke tenures had been scold. We think 
that to hold anything of the kind would 
be mcst unreasonable, because it seems 
to us to be quite clear that there is a 
duty cast upon the Judge before whom 
an application was made under 8. 15, 
cl, 2 to consider and determine, at any 
rate in a summary fashion, whether the 
Circumstances are such that the purchaser 
can jusily have a proclamation issued in 
his favour. We are of opinion that it 
cannot be said that the learned Judge. 
either exceeded his jurisdiction or: exer- 
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`` cised“his jurisdiction illegally or irregu- 
larly and ‘consequently s. 115, Oivil 
Procedure (ode, is of no assistance to the 
petitioner. The Rule must be discharged 
with costs two gold mohurs. It must not 
bé-taken;-however, that anything we have 
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Judgment.—The appellant's husband 
purchased at execution sales the village 
property of Brijlal, judgment debtor, on 
November 15, 1980. On December 15, 
1930, Brijlal applied under O. XXI, r. 89, 
Oivil Procedure Code, to set aside the tivo 
sales, tendering 5 per cent. of the pur- 


Baid precludes Debi Sankar Banerjee 
“from agitating in proper proceedings the 
question of. whether or not he is entitled 

= “to annul- or disregard the leases or dar- 
` patnis created by the patnidars whose 


chase price and filing a receipt given by 
the desree-holder for satisfaction of the 
decree. The executing Court and the 
Appellate Court of the District Judge held 


interests he has purchased. 


Edgley, J.—I agree. 
s. i Rule discharged. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 528 of 1935 
September 19, 1937 
STONE. O. J. AND DIaBy, J. 
Musammat OH A MPABAI——APPELLANT 


versus 
Shree DAULATRAM SHARMA AND 
OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1808), ss. 144, 
151—Appeal—Not all orders passed under inherent 
jurisdiction are appealable—Orders passed to ex- 
pand remedy given by procedural section are ap- 
pealable—Order passed for restitution, after setting 
aside order of confirmation of execution sale— 
Order 23 under g.151 and not under s. 144-—~Such 
order is appealable. 

Anorder does not necessarily become appealable 
merely because it is passed under the inherent 
jurisdiction. If, however, the inherent powers are 
used to expand a remedy in order todo justice to 
cover a case not within the exact words of, but 
within the purpose of a procedural section, the Court 
is in effect using its inherent powers to act as if 
the order were made under the section in question, 
In such a case even ajustice demands that one 
side should be given a remedy, and the other side 
should, as a matter of justice, be allowed the right 
to ‘appeal that would have existed had a particular 
gection really applied instead of its being applied 
by means of a fiction. Narayan Das Bhagwanji & 
Co. v. Kalyanji Mawajt & Co. (5), Tatyarao v. 
Srikrishna (8), Amtrunnissa v. Karimunnissa (7) 
and Gnanada Sundari v. Chandra Kumar (8), relied 
on, 
[Oase-law referred tod 
Where, therefore, after setting aside an order of 
confirmation of sale held in execution, an order for 
restitution is passed, such anorder is in fact an 
order under s.151, Civil Procedure Code, and not 
one under s. 144, and is by analogy appealable. 


§.0.A from the appellate order of the 
Court of the District Judge, Raipur, dated 
September 9, 1935,tin O. A. No. 3 of 1935 
reversing the order of the Court of the 
Sub-Judge, Second Olass, Baloda Bazar, 
dated November 30, 1934, in M. J. O. No. 36 

` of 1934. 
Mr. M. K. Bobde, for the Appellant. 


that there was no proper compliance with 
O. XXI, r. 89 and refused to set aside tha 
sales. The Judicial Conmissioner’s Court 
held in revision, vide Brijlal v. Manohar 
Prasad (1), that the orders of the Courts 
below dismissing the application must be 
set aside, and as a necessary consequence, 
set aside the sales to the appellant's hus- 


.band waich had been confirmed by the exe- 


cuting Oourt. 

The appellant's husband obtained pos- 
session of mouza Pisid, but the sale of 
the share in mauza Kasdol was pre-empted 
by one Budhram, and the sale conirmed 
in his favour. After the revisional order 
of the Judicial Commissioner's Court, the 
sons of Brijlal who are respondents in 
this appeal applied to the executing 
Court for restoration of mouza Pisid by 
the appellant for the costs aw:rded by the 
order of the Revisional Court, and for 
Rs. C1,151-3 O mesne profits of Pisid village. 
This application was combined with an 
applicati.a azatost Buidhramprasad and 
his brothers in respect of village Kasdol. 
The executing Court ordered the latter 
application to be separated, aud also came 
to the following conclusions : 7 

(1) That restitution of the village from 
the auction-purchaser could be’ ordered 
by the exercis3 of inherent powers. 

(2) That the judgment-debtor must first 
deposit the purchase money which had 
been taken away by other creditors be- 
fare a lengthy inquiry was conducted into 
the claim for mesne profits. 

(8) That the matter of mesne profils 
would be more conveniently condacted in a 
suit, and 

(4) That as regards Kasdol, the separated 
application should be amended so as no 
to include a claim for mesne profits. ` 

The matter went in appeal to the 
District Judge. That Court held inter alia 
(1) that restitution could be claimed, (2) 
that the order was appealable, (3) that the 
question of mesne profits should be in- 

(1) 3LN L R67; 150 Ind, Oas. 611; AIR 1934 
Nag. 21,7 RN4(2)./ 7b O a 
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quired into both in respect of Pisid and in 

` respect of Kasdol. The case was there- 
` fore remanded with directions similar to 
those approved in Jai Berhma v. Kedar- 
~ nath (2). These directions were: 
“Tf they (mesne profits) are more than the sale 
` price then possession should be delivered to the 
jJudgment-debtor immediately and the auction-pur- 
‘chasers should be made to pay the difference, If 
the mesne profits are found to be less than the 
purchase price then the restoration of possession 
of the property must not be made antil the judgment- 
debtor deposits the difference.” 

The appeal is made from this decision. 
It is not disputed before us that an order 
for restitution could be made by the 
‘executing Court in exercise of its inherent 
powers, but it is contended that the trial 
Court's order was unappealable, and that 
mesne profits were wrongly directed to 
‘be ascertained by the first Appellate 
Court. As regards the merits of the 
order of the first Appellate Court, and the 
power to order restitution, a reference to 
the case of Jai Berhmav. Kedarnath (2), 
which was a sequal to Thakur Berhma 
v. Jiban Ram Marwari (3), is sufficient 
to show that there is no force in this part 
of the argument. 


In the former case (i. e. Thakur Berhma 
v. Jiban Ram Marwari) (3), the Subor- 
dinate Judge had issued a certain sale 
certificate. The High Oourt held that no 
appeal lay and declined to interfere in 
revision. Their Lordships of the Privy 
Council describing the High Court’s order 
affirming the grant of the sale certificate 
as a “judgment and decree” interfered 
in appeal without referring to the argu- 
ment that no appeal had lain to the 
Calcutta High Court. The sale was set 
aside. In the’ subsequent case the posi- 
tion was that the Subordinate Judge had 
ordered restitution and that an appeal 
had been made to the High Court. An 
appeal was then made to the Privy 
Council which affirmed the decision of the 
High Court containing directions similar to 
those given in the present case. It was never, 
however, suggested that s. 144, Civil 
Procedure Oode, was inapplicable, or that 
no appeal had lain in the latter case to 
the Calcutta High Court. This was a 
case where an order had been reversed, 


(2) 2 Pat, 10; 69 Ind. Cas. 278; A I R 1922 Po 
269; 49 I A 35], 4.PL T 61; 32 ML T l0; 37 O 
L J 351; 27 O W N 582; 44M L J 735; 21 ALJ 
490; £5 Bom. L R 643; (1923) M W N 368;18 L W 
802 (P O). 

(3) 41 © 590; 21 Ind. Oas. 936; 41 I A 38:19 O 
L J 161; 180 W N 313; 15 M LT 187; 12 AL J 
156; 16 Bom. L R 156; (1914) M W N 118, 
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namely the grant of a certain sale certifi- 
cate, and restitution ordered, | ; 

Their Lordships also ‘referred to the 
duty of the High Court to’ dtder restitu- 
tion under its inherent powers in the follow- 
ing words: 

“It is the duty of the Oourt under s. 144, Oivil 
Procedure Code, to place the parties in the position 
which they would have occupied but for such decree 
or such part thereof as has been varied or reversed, 
Nor indeed does this duty or jurisdiction arise 
merely under the said section. It is inherent in 
the general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards 
all parties involved,” 

The power of the executing Court to 
order restitution is thus clear, but in view 
of the fact that the order confirming the 
sale in the present case does not fall 
within the definition of a decree given 
in s. 2 (2), Civil Procedure Code, and 
indeed is expressly excluded from the 
definition for the reason that it is appeal- 
able asan order under O. XLIII, r. 16), 
the restitution is not covered by the exact 
wording of s. 144, which uses the words 
“where and in so far as a decree is 
varied or reversed”. Assuming that the 
word ‘decree’ in s. 144, Civil Procedure 
Oode, should not be construed as includ- 
ing an appealable order of this kind 
(though a contrary view is indicated in 
Ramji v. Ziblazi (4), the restitution is 
given by the Oourt as if s. 144. applied 
this fiction being imported in the exercise 
of its inherent power and in performance 
of ifs inherent duty. 

Is such an order appealable or not ? 

It may readily be conceded that because an 
order is passed under the inherent powers, it 
does not necessarily. become appealable: 
Narayan Das Bhagwanji & Co. v. Kalyanji 
Mawaji & Co. (5), Tatyarao v. Shrikrishna 
(6). If, however, the inherent powers are 
used to expand a remedy in order to do jus- 
tice to cover a case not within the exact 
words of, but within the purpose of a 
procedural section, the Oourt is in effect 
using its inherent powers to act as if the 
order were made undef the section in 
question, in this case s. 144. In such a 
case even a justice demanded that one 
side should be given a remedy, restitution, 
as if s. 144 applied; so the other side 
should, as a matter of justice, be allowed 
the right to appeal that would have existed 


had s. 144 really applied instead cf its 
(4 20 N L R93 at p. 99; 80 Ind. Cas. 49;A IR 
1994 Nag. 258. 
we oo L R 55; 107 Ind. Oas. 525; A I R 1928 
ag. 173. 
6) 31 N L R 72 Sup.; 160 Ind. Oas. 202; A I. R 
1936 Nag. 8; 8 RN 160, 
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being applied--by means of a fiction. 
Some such reason seems to be involved 
in those cas3s where orders for restitution 
passed under: the inherent powers have 
been. held: appealable. This is nota case 
where one ‘is purporting to act under 
5, 144, It.is a case where under the 
powers conferred by s. 151 the Court is 
giving a relief as ifs. 144 applied though 
it does not apply, It is clear that two 
views can be taken upon the subject. We 
prefer the above view which is consonant 
with the conclusion arrived at by the 
Oaleutta High Court in Amirunnessa Y. 
Karimunnessa (7) and Gnanada Sundari v. 
Chandra Kumar (8). 

In Amirunnessa v. Karimunnissa (7), loc. 
cit. a second appeal was entertained hut 
the report does not show if the Executing 
Court had purported to act under s. 144 
or not. The first Appellate Court's deci- 
sion was set aside on merits not on the 
ground that no appeal lay. The case was 
one where the order would rightly be passed 
under s. 151. Iu Gnanada Sundari v. 
Chandra Kumar (8), loc. cit. an order for 
restitution pissed under s. 151 was held 
appealable. The reason given was that 
the exercise of jurisdiction was the exer- 
ous a analogy of the jurisdiction under 
S. i44. 


On the other hand in Sasikanta v. 


Jalil Baksha (9), such an order was 
held appealable on the ground that 
the matter fell under s. 47 of the 


Oivil Procedure Code as to which an opposite 
view was taken in two Patna cases. In Sukh- 
deo v. Rito Singh (10), it was held that the 
auction-purchaser was not the representative 
of any party to the suit. This was a casa 
where a sale set aside by the executing 
Court was confirmed in appeal, and the 
auction-purchaser was consequently ordered 
by the executing Court to restore the 
purchase money which he had withdrawn. In 
Ramratan v. Benarsilal (11), a case where 
restitution had followed on the setting aside 
of a sale, the first case was relied on 
and it was said that the matter could 
not be treated as a matter relating to the 
execution of the decree without somewhat 
stretching the expression. 

jae AIR 1914 Cal. 692; 2? Ind. Oas. 839;18 OW N 


9. . 
(8) A I R 1927 Cal. 285; 100 Ind, Cas. 733; 31 OW 
N 290 s 


(9) AI R1931 Oal. 779; 134 Ind. Oas. 1185: 53 O 
een r ei ae Pe ee Ree Oal. 65, 
` at. 3 è || 763; P 
sel; | PL W 551 P are! 
1930 Pat. 280; 122 Ind. Oas. 589; 9 Pat. 
685; 11 P LT 156; Ind, Rul. (1930) Pat. 237, 
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In Srikishen v, Suntarbat (12), it 
appears that tas rigat of appasl was not 
questioned. 


We, therefore, dismiss the appeal with 
costs. 


8. Appeal dismissed. 
Ne 13 N LR 2k: 6t Ind. Oas. 732; A I R 1922 Nag. 
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RANGOON HIGH COURT 
Oriminal Revision No. 181-B of 1933 
May 17, 1938 
Ropeets, C. J. AND Spara@o, J. 
U TUN KYWE AND oraurs—AppLioants 
versus 
Tae KING—Opposire Party. 

Oriminal Procedure Code (Act V of 1898), s. 197— 
Secretary of District Council in Burma does not fall 
under 8. 197 and sanction to prosecute him ts not 
necessary —Member of District Council taking bribe 
before making some appointment at meetingof the 
Counctl —Sanction to prosecute him, if necessary. 

Though a Secretary ofa District Council in Burma 
is a public servant, he does not fall within s. 197, 
Criminal Procedure Code, and the previoug sanction 
of the Local Government is not required before prose- 
cating him. : , | 

If a public servant is actually engaged in the dis- 
charge of his duties, or is purporting or pretending 
to beso engaged, and commits an offence, the sanction 
of the Local Government is clearly required before 
a Court can take cognizance thereof. It is, however, 
not enough for a public servantto be in an official 
position, which he muy abuse, in order to bring him 
under s, 197, Criminal | Procedure Code ; he must be 
purporting, or pretending toact in pursuance of hig 
official duties. est 

It cannot be said that amember of a District 
Council is acting in discharge of his duties when he 
accepts a bribe in order to influence his decision at a 
meeting of that body held for the appointment of an 
overseer. His accepting the bribe is an independent act 
committed by one whoss position gives him the oppor- 
tunity to commit it; but, it is in no way bound up 
with the performance of his duties, No sanction of 
the Government is, therefore, necessary for prosecut- 


ing him. 
|Case-law referred to] |. l 
Or. R. for quashing the proceədiags 


of the 3rd Additional Special Power Magis- 
trate, Yamethin. l 

Dr. Ba Ha, for the Applicants. 

Mr. U Thein Maung (Advocate General), 
or the King. 
Rober CTs this case one Moha- 
med Ghazi lodged a complaint under 
s. 161, Indian Penal Ode, in the O urt of 
the District Migistrate, Yamethin, agains, 
the five applicants, who are the Uhsir- 
man, Vice-Chairman, Secretary, and mem» 
bers of the Yamethin District Oouncil, 
The applicants submitted to the trial 
Magistrate that, uader the provisions of 
5. 197, Oriminal Procedure Uode, no come 
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plaint could be laid except with the 
Previous sanction of the Local Government, 
as the alleged offence was committed, if at 
all, by the applicants while acting or 
purperting to act in the discharge of 
official duty. The trial Magistrate decided 
against them, and we are asked to quash 
the criminal proceedings in revision. 
The applicants are all public servants. 
Section 74, Burma Rural Self-Government 
Act, 1921, says : 


“Every member, and every officer and servant of 
s District Council, Circle Board or School Board shall 
be deemed to bea public servant within the meaning 
of s.21, Indian Penal Code.” 


And we have next to consider whether 
they are public servants to whom s. 197, 
Criminal Procedure Code applies, that is to 
say, whether eachof them is “not remov- 
able from office save by or with the sanction 
of a Local Government or some higher 
authority.” Section 21, Burma Rural 
. Self-Gcvernment Act, shows ‘that the dis- 

missal or removal of a Secretary of a Dis- 
trict Council from his post shall be subject 
to confirmation by the Commissioner, and 
it is therefore rightly conceded that though 
he is a public servant, he does not fall 
within s. 197, Criminal Procedure Code, and 
the previous sanction of tke Local 
Government is not required before prosecut- 
ing him. ` 


But it-has been shcwn, and we are 
obliged to Dr. Ba Han for guiding us 
accurately thrcugh the relevant sections, 
that the term of office of members of a 
District Council shall be determined by the 
Local Government (s. 12): that such a 
person may be removed if the Local 
Government considers that his continuance 
in office is dangerous to the public peace 
or order (8. 17, sub-s.3); and that the 
Local Government may dissolve or super- 
sede a Lccal Board in the exercise of its 
functions if it persistently makes default 
in the, performance of its duties, or exceeds 
or abuses its powers (s. 67). There 
appears to be no other provision for the 
removal of a District Councillor as such 
from his office. Accordingly, the question 
is whether the applicants (cther than 
applicant No. 3, whose application must 
be dismissed and to whom I shall not 
refer again) were accused of any oTence 
alleged to háve been committed by them 
“while acting or purporting to act in the 
discharge of their official duty.” If so, the 
sanction of the Local Government was 
required before a Court would take cogni- 
zance of their alleged offences;. but if not, 
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no such sanction was required. Oomplaint 
was laid under s. 161, Indian Penal Code, 
the material words of which, for the pur- 
poses of this case, are as follows: ` 

“Whoever being a public servant accepts for him- 
self of for any other person any gratification whatever 
other than legal remuneration (l) as a motive for 
doing any official act, or (2) for showing favour to 
any person . ...shall be punished...... i 


And tke complaint set out the fact that 
the applicants .were publie servants, and 
that they acted in collusion in obta'ning, 
and did obtain and accept, a bribe of 
Rs. 500, all being present and acquiescing 


at the time ofits receipt by one of them, in 


consideration of selecting the complainant, 
who was the temporary overseer.tothe said 
Council as the permanent overseer thereof, 
orin consideration of forbearing to oppose 
his appointment. It is contended before us 
(I feel bound to say with more bardihocd 
then I should have believed possible) that 
in accepting this gratificaticn each member 
of the Council was ‘purporting to act, in 
the dischage of his official duties” witbin 
the meaning of s. 197, Criminal Procedure 
Code. There appears to have been at one time 
an argument used in cases under this section 
that no public servant could be said to be 
purporting to act in the discharge of his 
official duties if in doing so he was commit- 
ting an offence. Of course, this is not so: 
Sivaramakrishna Ayyar V. Seshappa Naidu 
(1). Ifa public servant is actually engaged 
in the discharge cf his duties. or is purport- 
ing or pretending to beso engaged, and 
ccmmits an offence, the sanction of ihe 
Local Government is elearly required be- 
fore a Court can take cognizance thereof. 


Reference may be made to the case in 
Gangaraju v. K. Venki (2), where a village 
Magistrate confined a woman in the chavadi 
or lock-up “for not appearing when the sum- 
mons was sent to her.” He was doing a 
wrongful act but was clearly doing it whilst 
purporting to act in the discharge of his. 
official duty. In this case also, the sanction 
of the Local Government was needed before 
a Court could take cognizance of the offence, 
The Bench in that case held thatin the 
earlier case cited, too, limited a construction 
wasiplaced upon s. 197, Criminal Procedure 
Code; the offence, they said, “need not con- 
tain any element necessarily dependent on 
the offender being a public servant.” In Rani 

(1) 52M 347; 115 Ind. Cas. 248; A IR 1929 Mad. 
179; 30 Or. L J 396; 56M L J 263; 29 L W 17; (1929) 
M W N 53; Ind. Rul. (1929) Mad. 408. 

(2) 52 M 602; 118 Ind. Cas. 102; A I R 1929 Mad. 
659: (1929) Or. Cas. 140; 30 Or. L J 864; 57 M LJ ols. 
30 L W 116; Ind. Rul. (1929) Mad. 742, (1929) M WN 
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Singh v. S.A. Rizvi (9), a Deputy Magistrate 
went to a Village to execute a distress war- 
rant. There he assaulted Ram Singh, who 
was standing among the spectators behind 
him at a time when the Magistrate was 
engaged with the defaulters and pressing 
them for payment of taxes. It was stated in 
the judgment (at p. 311*) that the alleged 
offence was so connected with the perform- 
ance of his official duties that it was 
impossible tosay that it was an independent 
act in no way connected with the realization 
of taxes. It was also pointed out that each 
case must be decided upon its own facts. 
With regard to thenature of the act, we have 
been referred to the case in In re Gana- 
pathi aoe (4), at p. 2267, where Wallace, 
J. said: 

“14 must, as I have said, be an act, which has 
some connection, other than accidental or temporary, 
with what he is doing or purporting to do in the 
exercise of his official duty, 4. e. be the sort of act, 
which he is empowered todo by virtue of his office.” 
What are the facts here? Under s. 21, 
Burma Rural Self-Government Act, a Dis- 
trict Council may employ such officers and 
servants as may be necessary for the effi- 


cient execution of their respective duties. 


There wasto be a meeting on May 16, 
1937, at which a permanent overseer was 
to be appointed.: This meeting was post- 
poned till May 25, so that the money 
payable as a bribe might be forthcoming. 
It is alleged that the money was paid on 
May 24, before the meeting was held. 
The official duties of the members of the 
Council were ta appoint a permanent ovar- 
seer at their meeting. They were not per- 
porting to act, in diecharge of this duty, nor 
of any other duty, when they accepted (if 
they did accept) a bribe from the com- 
plainant beforehand. In this connection we 
have been referred to the case in Bajrang 
Bahadur Singh Rai v. Emperor (5), where 
the members of a District Board attending 
a meeting, after presenting a defamatory 
application, walked out of the room, and it 
was held that it would be doing violence to 
the language of s. 197 to say that the act of 
these members tonstituted an offence coms 
mitted while acting or purporting to act, in 
the discharge of their official duty within 


(3) 14 Pat. 299; 155 Ind. Cas, 126; A I R 1935 Pat. 
52; (1935) Or. Cas. 83; 36 Or. L J 650;15P L T 775; 
7 RP 552, 

(4) 62 M LJ 223; 138 Ind. Oas. 133; A IR 1932 Mad. 
214; (1932) Or, Oas. 156; 33 Cr. L J 557; 35 L W 61; 
(1932) M W N 65; htd. Rul. (1932) Mad 518, 

(5) 8 Luck 156; 141 Ind. Cas. 819; ATR 1932 Oudh 
308; (1932) Or. Oas. 848; 34 Cr. LJ 253;9 0 W N 875; 
Ind. Rul. (1933) Oudh 90, 

*Page of 14 Pat.—| kd], 

jPage of 62 M L J—[Hd.] 
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the maaning of the section. It is not 
enough for a public servant to be in an 
official position, which he may abuse, 
in “order to bring him under the sec- 
tion: he must be purporting, or pretend ng 
to act in pursuance of his official duties. 
This point is illustrated by the case in 
Raja Rao v Ramaswamy 16). Reference 
may also be made to Panakalu v. Subba 
Rao (7). Madhavan Nair, J. in that case 
ge this case accused No. 2 is alleged to have 
threatened some voters that he would increase their 
property tax, and others that he would institute 
prosecutions against them for alleged encroach- 
ment if they did not vote for his candidate. He is 
said also to have wrongfully restrained some 
people from voting. I am clearly of opinion, that 
no sanction is required before proceeding against a 
Municipal Ghairman with respect to these alleged 
offences, No doubt, the Chairman of a Municipa- 
lity is a public servant and not removable except 
by the Local Government: see In re Chairman of 
the Municipal Council, Ellore (8) and Emperor v, 
U Maung Gale (9), at p. 130*. But the acts - 
alleged against him cannot be said to have been 
committed by him while acting in the discharge 
of his official duty. It is conceded that the alleged 
act of wrongful restraint cannot be said to have been 
committed by the Chairman in his capacity of public 
servant as such. In my opinion, the aliegations 
made against him under s. 54 (b) also fall within 
the same description." 

Aud adopting the language cf Dunkley, 
J. in Emperor v. Maung Bo Maung (10), at 
p. 550}, the applicants were acting in direct 
opposition to their duty, and their office 
merely provided them with tke opportunity 
of committing the offence: their acticns were 
not such as to cause another person to think 
that they were acting inthe discharge of 
their duty. Iam certainly unable to hold 
that the complainant honestly believed that 
it was part of the duty of a District 
Qouncillor to demand and receive a bribe 
from a candidate fer employment under 
the Council. They knew, and he knew, 
that they were doing a wrong thing, not 
in the course of their duties orin the pur- 
ported pursuance of them at all, but en- 
tirely outside them : they were using their 
position as members of the Oouncil (if the 


6) 50 M 754; 102 Ind. Cas 347; 28 Or. L J 539; 52 M 
L J G17: 25 LW 608; (1927) M W N 423; 38 M LT 
338: A I R 1927 Mad. 566; 8 AI Cr. R 170. 

7) 52 M 695; 113 Ind. Cas, 625; A I R 1923 Mad. 
1158; 30 Cr. LJ 191; 57 M L J 331; (1928, M WN 
801. 

8) 1 Weir 243. . 

(9) 4 R 128; 97 Ind. Oas. 64; A I R 1926 Rang. 171; 
27 Or. L J 10-8. i 

(10) 13 R 540; 157 Ind. Oas. 1031A I R 1935 Rang. 
263; (1935, Cr. Cas. 964; 36 Or. L J 1272; 8 R Rang. 
131, 


*Page of 4 R.—| Hal. 
+Page,of13 R.—|Ed]. 
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complaint and the evidencein support of it 
is believed) to obtain an illigal gratifica- 
tion. 

The applicants of course, never pretend- 
ed that it was part of their duty to act 
thus: if they had so pretended and they 
conveyed tothe mind of the person paying 
the bribe that he was under a legal obliga- 
tion topay itand that they were doing 
what was right and proper in the discharge 
of their duties, the situation would doubt- 
less be different. Here the offence was 
complete when they attempted to obtain 
the money : their duties had not begun and 
could not purport to begin till they began 
to consider in Council whom they should 
employ. The case for the prosecution is 
that some time beforethey purported to act 
in the discharge of their official duties, they 
used their position as members of the 
Council asan opportunity to commit this 
offence. I agree entirely with the tersely 
expressed but wholly accurate order of the 
Third Additional Magistrate, Yamethin : it 
is only out of deference to the arguments 
advanced by Oounsel for the applicants that 
I find it desirable to addany observations 
to what the learned Magistrate said. In the 
application for revision, it is urged that the 
applicants purported :o act as public ser- 
vants in accepting the illegal gratification 
and this also is true; but they never pur- 
ported to be performing their duty as such. 
The cases cited to us were apt illustrations 
of cases in which a public servant in pur- 
porting or pretending to perform his duty 
has committed an offence: but there was no 
such purport or pretence here, and to say 
that a member of a District Council is act- 
ing in purported discharge of his duties 
when he accepts a bribe in order to influ- 
ence his decision ut a meeting of that body 
is to display the gravest misapprehension 
of what those duties could possibly be. It 
is an independent act committed by one 
whose position given himthe opportunity 
to commit it; but, it is in no way bound up 
with the performance of his duties. In my 
opinion, therefore, all these applications 
must accordingly be dismissed. 

Spargo, J.—I agree that the applicants 
were not actingin the discharge, or pur- 
ported discharge, of their duties when they 
demanded this money, if they did so de- 
mand it from the complainant. One of the 
accused in the-case, Tun Kywe, filed an 
application, and in this application he said 
that according to the complainant and his 
evidence as disclosed in the preliminary 
enquiry, the alleged offence was committed 
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while the accused were acting or purport- 
Ing to act in discharge of their official 
duty, 4. e. voting for the appointment of 
the complainant. There is evidently some 
confusion here, because the offence alleged 
in the complaint was that at the house 
of Ameer Hussain, a number of members of 
the Council forced the complainant to pay 
them Rs. 500. Whateverthey may have 
done atthe meeting. it is clear that that 
action was notin discharge or purported 
discharge of their official duties. 


8. Application dismissed. 


MADRAS HIGH COURT 
Oriminal Appeals Nos. 216 and. 297 
of 1938 
September 28, 1938 
BURN AND Laksamana Rao, JJ. 
In re SAMBANGI LAKSHUMANNA 
AND OTHERS-—APPELLANTS 

Penal Code (Act XLV of 1860), s. 302—Sentence— 
Proper sentence—State of public feeling or fact 
that number of murderers exceeds number of 
victims, whether admissible reason for refraining 
from passing death sentence, 

It is no part of the duty ofa Judge tobe in- 
fluenced by public feeling. His duty is to admi- 
nister the law. The law says‘that the proper sen» 
tence for murder is death and whenever a person 
is convicted of an offence punishable with death, 
and the Court sentences him to any punishment 
other than death, the Court shall, in its judgment, 
atate the reasons why the sentence of death wag 
not passed. The state of public feeling is not an 
admissible reason for refraining from passing the 
sentence of death, Norisit permissible to refrain 
from sentencing the murderers to death merely be- 
cause their numbers exceed the numbers of their 
victims. When a number of persons have together 
planned and executed the murder of a single person, 
each of them must be sentenced to death unless 
there are some legal reasons for not doing so, 

Or. As. against the order of the Sessions 
Court, Vizagapatam Division, > dated 
March 26, 1938. 

Mr. G. K. for the 
Appellants. 

The Public Prosecutor, for the Orown. 

Burn, J.—These appellants were all tried 
together in S. O. No. 11 of 1938 on the file 
of the Sessions Judge, Vizagapatam. The 
judgment shows that they were committed 
for trial on charges of house trespass and 
robbery as well as murder but the learned 
Sessions Judge .very properly postponed 
the trial for minor offences and with the aid 
of assessors tried the appellants only for 
the offence of murder, The facts are com- 
paratively simple, The deceased was a son 
of one Lakshminarayana (P. W. No. 15) a 
merchant who lives in the village of Pakki 
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in Vizagapatam District. Prosecution Witness 
No. 15's family is well-todo, They are 
engaged not only in sundry trade but also in 
money-lending. The loans were mainly 
secured bythe pledge of jewels and these 
jewels were kept in a Bhoshanam box 54 
cubits long, 24 cubite wide and 2 cubits high. 
Prosecution Witness No. 15 has two other 
sons, one elder (P. W. No. 14), and one 
Gunnayya, younger than. the deceased. 
The father and his sons ilived in two 
‘houses adjoining one another, one fronting 
on the Pedda Veedhi and the other fronting 
on the Nadu Veedhi. One portion is tiled 
and the other portion is terraced. The 
Bhoshanam box was kept in the tiled portion 
in a room in which the deceased 
used to sleep and in which he went to 
sleep on a cot on the night of October 26, 
1937. The next morning his elder brother 
(P. W. No. 14) found the door into the 
tiled portion of the house wunbolted and 
when he got inside he discovered that 
his brother had been murdered by being 
stabbed in the neck. The Bhoshanam 
box had been opened and its valuable 
contents stolen. A report was made to the 
Police Station at Bobbili, the same afternoon, 
October 27, and at 24. m., onthe 23th the 
Police arrived. At the inquest held on the 
23th accused Nos, 1 and 2 were suspected 
because they had been employed by 
P. W. No. 15 and his sons to do various 
odd jobs in the house. Accused No. 1 was 
detained by the Sub-Inspector of Police 
(P. W. No, 25) and he made a statement 
implicating accused Nos. 2, 3 and 4 and 
thereupon accused Nos. 3 and 4 were 
arrested on the same day. Accused No. 2 
was absconding until November 1 when 
he was arrested at 4 P. M, by P. W. No. 20, 
a head constable of Bobbili Station. 

The evidence against the acused was 
partly circumstantial and partly confessional. 
Accused No. 3 mace a statement (Ex. Q) on 
October 29, in which he described how the, 
valuables had been taken out of the 
Bhoshanam boxe wrapped up in a gunny bag 
and then hidden in a date bush near the 
Sivanna tank. Accused No. 4 also made 
a statement (Hx. R)in which he also men- 
tioned where the stolen property had been 
hidden and in addition gave information 
about the place where he had thrown the knife 
with which he gaid he had cut the throat of 
the deceased. These statements were 
admissible under s. 27, Evidence Act, 
since they led directly to the discovery of 
the stolen jewels and also to the discovery 


of the knife (M. 0. 1): which upon 


In re SAMBANGI LaKsHUMANNA (MADR. 


683 


examination was found to bestvined with 
human blood. Both accused Nos. 3 and 
4 took the Police to the Sivinna tank 
bund and there they picked the gunny 
bag (M. O. 62) from underneath a date 
plam bush. The gunny bag contained all 
the stolen valuables which were duly 
identified by the persons who had pledged 
them. Accused No. 4 pointed cut a sarub 
in a piece of vacant land belonging to one 
Appala Naidu and said that that was 
where he had thrown the knife. A search 
was made and P. W. No. 23, a Panchayat 
Court President, found the knife (M. O. 1). 
This knife was undoubtedly the knife 
used in committing the murder. It was 
stated by both the accused in their state- 
ments (Exs. Q and R) that the knife with 
which the murder had been committed 
was used to force open a drawer in the 
Bhoshanam box. The knife (M. O. 1) was 
found to have the tip of the blade broken 


off. 

Accused No. 2, as has already been 
mentioned, was arrested on November 1. 
Accused Nos. 1, 3 and 4 had been sent 
on October 31 tothe Sub-Magistrate with 
a requisition that their confessions might 
be recorded. On November 5, the Sub- 
Inspector requested the Sub-Magistrate to 
record the confession of accused No. 2 
also. Prosecution Witness No. 3 was the 
Tahsildar Magistrate of Parvatipur and 
he proved the statements which he took 
from all the aceused on various dates. 
On Novamber 3, he recorded the state- 
ment of accused No. 3 (Ex. D), on Novem- 
ber 4, the statements of accused No. 1 
(fix. E) aud accused No. 4 (Ex. F) and 
on November 6 the statement of accused 
No. 2 (Ex. G). Tae Tahsildar Magistrate 
observed all the usual formalities before 
recording these statements. The only ques- 
tion which he omitted to put was the question 
whether they had been induced by any 
promise to make any of them as approver. 
There seems to be no doubt about the 
voluntary nature of the statements made. 
The statement of accused No. 1 (Ex. E) is 
not, however, a confession of murder. It 
amounts merely to a confession that 
accused No. 1 undertook to keap watch 
outside the house of the deceased «while 
the other three went in to commit theft 
or robbery. He says that he saw accused 
Nos. 2 and 3 sitting on a cart in front 
of the house of the deceased at 
about midnight when he came out of 
bis own house which is immediately opposite 
to the house of the deceased. He asked 
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them what they were doing there. They 
said ‘nothing.’ Presently accused No. 4 
arrived. Accused No. 1 asked them where 
they were going and they said that they 
were going to the Sowcar’s house and 
promised to him something. He accordingly 
waited and he says that accused No.3 woke up 
the Sowcar by asking for cigars. The 
Sowcar (i. e. the deceased) opened the 
door and then the other three got inside 
and came out after about an hour 
bringing a trunk and other things but 
when accused No. 1 asked them for his 
share of the booty, accused No. 4, he says, 
gave him a push on the chest and said: 
“We will tell you about that to-morrow.” 

The statement of accused No. 4 (Ex. F) 
is not a confession of anything. He said 
that he had been beaten by the Police 
and that he had nothing to say about 
the ‘murder. - Exhibit G, tke statement of 
accused No. 2, is undoubtedly a confession 
of murder, He describes the whole of 
the occurrence and he admits that he held 
the Sowcar by the hands while accused 
No. 4 was stabbing him. He describes 
also how the Bhoshanam box was opened, 
the smaller boxes in it taken out to the 
backyard cf Appala Naidu and there 
brokea open and how ths jewels were 
packed in the guony bag. Exhibit D, 
the statement of accussd No. 3, is also 
a confession of murder. His part was to 
hold the legs of the Sowear while accused 
No. 4 plunged the knife into his throat. 
Besides this circumstantial and confessional 
evidence there was the evidence of three 
witnesses who saw all or some of the 
accused very near the house of the deceased 
shortly before midnight on October 2, 
1937. Proseguticn Witness No Liisa dhobi 
who saw accused Nos. 2and 4 together on 
the road from Peddapenki near at a threshing 
floor. Prosecution Witness No. 17 saw 
accused Nos. 2, 3und4 at a tank about 
50 yards away from the house of the 
deceased. It was late in the night, be 
says, when he was returning after water- 
ing his fields. Prosecution Witness No. 18 
saw all the four accused together on a 
carb which was standing in front of the 
house of the deceased. This was when 
the moon had just risen and there is 
evidence that the moon rose that night 
at about 11-30. There is no reason for 
rejecting the evidence of any of these 
witnesses and it does prove that all the 
accused were together at about midnight 
close to the house of the deceased. ‘The 
cloth which was worn by accused No, 1 
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when he was arrested was found to hava 
human blood on it. but that is not a 
matter of any importance because his own 
confession shows that when he demanded 
his share from the other three when 
they came out of the house, accused No. 4 
gave him a push in the chest. Accused 
No. 4 would be the most likely person 
to have got blood on him from the deceased 
and the blood on accused No. l's sbirt 
might easily have come from the hand of 
accused No, 4. On this evidence. the 
learned Sessions Judge convicted all the 
accused of murder. It would have been 
expected that the conviction would have 
been followed by asentence of death. The 
learned Sessions Judge calls it a diabolical 
deed. He says: 

“The murder was brutal, and varefully planned, 
and reminds one of the days of the thugs. There 
is no extenuating circumstance proper.” 

This is quite correct and there is ao ground 
upon which the learned Sessions Judge 
could with any respect for the law refrain 
from sentencing the murderers to death. 
The learned Sessions Judge, however, goes 
on fo say: 

“Generally capital punishment is reserved for 
those who actually deal the fatal blow. Lut here 
it will be unjust to ssatence accused No. 4 alone 
to death. Then the questionis whether all the four 
ought to be sentenced to death. After careful con- 
sideration, I am of opinion that in .these days, 
when such murders by a number of persons for 
committing robbery are rare, and when public 
feeling is urging the total abolition of capital 
punishment, it is not necessary to condemn four 
persons to death for the murder of one man There 
are also some rulings of High Ovourts, by eminent 
Judges that in such cases no useful purpose is 
served by sentencing so many persons to death 
simply to conform to the exigencies of logic, and that 
a life sentence is the more proper one. So I sen- 
tence all the four accused in this case to transporta- 
tion for life.” 

The learned Sessions Judge has been 
influenced by considerations which ought 
to have no weight whatever with a Judge 
administering the law. Weare nob ai all 
satisfied that his statements of fact in the 
passage quoted are correct. Itis not true, 
we think, to say that suchemurders by a 
number of peraons for committing robbery 
are rare. Oo the contrary such murders are 
fartcocommon. We are not aware that 
there is any general] public feeling urging 
the total abolition of capital punishment. 
There are individuals who have strong 
views against capital punishment but we 
think it is quite incorrect to say that the 
public as a whole is urging the total aboli- 
tion of capital punishment, Even if it were 
so, it is no part of the duty of a Sessions 
Judge to be influenced by public feeling. 


1939 


His duty is to administer the law. The 
law says that the proper sentence for mur- 
der is death and that whenever a person is 
convicted of an offence punishable with 
death, and the Court sentences him to any 
punishment other than death,’ the Court 
shall, in its judgment, state the reasons why 
the sentence of death was not passed 
(s. 367 5), Criminal Procedure Oode.) The 
state of public feeling is not an admissible 
reason for refraining from passing the 
sentence of death. Norisit permissible to 
refrain from sentencing the murderers to 
death merely because their numbers ex- 
ceed the numbers of -their victims. When 
four persons have together planned and 
executed the murder of a single person, 
each of them must be sentenced to death 
unless there are some legal reasons for not 
doing so. We donot know of the existence 
of the rulings of High Courts by eminent 
Judges to which the learned Sessions Judge 
refers. There isno question of conforming 
tothe exigencies of logic. The question is 
one of conforming to the precepts of the 
law. We must, therefore, express our strong- 
est disapproval of the pretexts which the 
learned Sessions Judge has put forward 
for failing to do his duty in this case. 
The proper sentence and the only sen- 
tence that can legally be imposed in this 
case on those who are guilty is the sentence 
of death. 

But we think that the learned Sessions 
Judge has erred in convicting accused No. 1, 
There is no evidence that accused No. 1 took 
part in the murder. The only evidence re- 
garding his part in the occurrence comes 
from his own statement and the statements 
of the co accused. All these show that he 
kept watch outside the house while the 
other three were inside but they do not 
show that he knew when they were inside 
that they were going to murder Ohinna 
Venkataswami. From the fact that when 
they came out he demanded his share it 
can at most be inferred that he knew they 
were going tostgal but we do not think it 
follows that he must have knowo that in 
order to commit theft they would be 
obliged to murder the Sowcar. We think 
there is nothing in the s:atements of any 
of these accused to indicate buat accused 
No. | shared with the others the common 
intention of committing murder. We, there- 
fore, set aside the conviction of accused 
No. l and the sentence of transportation for 
life passed upon him and order that in so 
far asthe charge of murder is concerned, 
ke be set at liberty forthwith. . The convic- 
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tion of the other three accused is undoubted- 
ly correct and we confirm it. The accused 
have been given notice to show cause why 
the sentence of death should not ba passed 
upon them. Learned Counsel who has ap- 
peared for them is not able to defend the 
“reasons” put forward by the learned 
Sessions Judge for imposing the lesser 
penalty. Noris he able to advance any 
reasons of his owa. The most that he can 
do isto make a plea for leniency. It is 
not permissible for a Judge to indulge him- 
self in leniency in acase like this. We, 
therefore, confirming the conviction of accusa 
ed Nos. 2,3 and 4 for murder set aside 
the sentence of transp+rtation for life and 
in lieu of that sentence we sentence each 
of these accusedto be hanged by the neck 
until he be dead. 
N5 Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 397 of 1938 
July 11, 1938 

Z Bgoxett, J. 
MANOHAR LAL— DEFENDANT 
AND OT4ERS—P LAINTIFFS —ÅPPELLANTS 
versus 
ROSHAN LAL AND aNotarR— 

PLAINTIFFS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. I, r. 10— 
Scope—Court, after trial thinking that claim of one 
of claimants should be dismissed — Name of such 
person, tf can be siruck off under O. I, r. 10— Proper 
procedure. 

Whenr. 10, O. I, Civil Procedure Code, provides 
that the Court may strike out the name of a party who 
has been improperly juined as plaintiff or defendant, 
these words have reference to the suit as framed and 
it cannot possibly be suggested that any person who 
claims to be the owner of an equity of redemption is 
not & proper party to a suit for redemption of the 
mortgage, Ib was certainly never intended that the 
claim of a necesssry party should be first tried and 
that his name should then be struck off the record on 
the ground that his claim ought to be dismissed 
before any decree has been passed, Such a procedure 
can only lead to multiphcity of proceedings. Where 
therefore a Uourt thinks after the trial, that the claim 
ofoneof the claimants should be dismissed, the 
correct procedure is not to strike oulthe name of 
that person under O., J, r. 10 but to pass a decree 
dismissing the claim of that person. l 

5.0. A. from the decree of the District 
Judge, Hissar at Gurgaon, dated February 
21, 1938. ‘ 

Mr. Shamair Chand, for the Appellants. 

Mr. Achhru Ram, tor the Respondents, 

Judgment.—Four persons sued for 
redemption vf a mortgage, After tne trial 
of tuese claims, the trial Cours came to the 
conclusion that the claims of two of these 
persons should be dismissed. Instead of 
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dismissing their claim by means of a decree, 
however, it proceeded to strike out their 
names under O, I,r. 10, Oivil Procedure 
Oode on the ground that they had not 
been properly joined as parties to thesuit. 
An appeal was presented tothe District 
Court which ordered that.the name of one 
of the plaintiffs should be restored, but 
not the other name. A second appeal 
has been preferred to this Court by the 
defendant asking that the name which 
hasbeen retored should be struck out. I 
do not propose io enter into the merits of 
this case. Itseemsto me that tke trial 
Court has entirely misunderstood . the 
purpose for which O. I, r. 10 is intended 
tobeused, Whenthe Rule provides that 
the Court may strike out the nameof a 
party who has been improperly joined as 
plaintiff or defendant, these words have 
reference to the suit as framed and it 
cannot possibly be suggested that any per- 
son who claims to be the owner of an equity 
of redemption isnot a proper party to a 
suit for redemption of the mortgage. It 
was certainly never intended that the claim 
of a necessary party should be first tried 
and that his name should then be struck off 
the record on the ground that his claim 
ought to be dismissed before any decree 
has been passed. Such a prccedure can 
only lead to multiplicity of proceedings. 
In the present instance, the correct proce- 
dure would beto keep the names of all the 
plaintifs on the record until a preliminary 
decree is passed If the Court is then of 
opinion that any of the claims have failed, 
these claims can then be ‘dismissed as part 
of the preliminary decree; and if an appeal 
is preferred against this decree, the claims 
of all the parties concerned can then be 
heard together. If the names of any of the 
Parties are struck off the record after a 
preliminary decree has been passed against 
them and has become final, this would be 


quite a different matter, for they then would’ 


no longer be necessary parties to the pro- 
ceedings. 

For these reasons, I direct that the two 
names whichhave been struck off should 
again be restored tothe record until a 
preliminary decree is passed and becomes 
fina), a course to which Counsel cn both 
sides agree. There will Le no decision on 
the merits cftheir claimsat the present 
stage,and the decision of the District Court 
on thie point should be regarded as can 
celled. Costs will be costs in the suit. 
Stay order is discharged. 

S, Order accordingly, 
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BOMBAY HIGH COURT 
Criminal Revision Application No. 260 
of 1938 
October 6, 1938 
BROOMFIELD AND MAOKLIN, JJ. 
GURUSHIDAYYA SHANTIVIRAYYA 
KULKARNI—~Aocussp—ApePLICANT 

l VveTSUS 

EMPBROR—Oppositg Party 

Criminal Procedure Code (Act V of 1898), s. 197— 
Officiating Kulkarniof village using for his own pur- 
pose land revenue collected by him and committing 
offence under s. 409, Penal Code (Act XLV of 1860)— 
Sanction to prosecute, whether necessary. 

An officiating Kulkarni ofa village is a public ser- 
vant who is not removable from his office save by or 
with the sanction of the Local Government, and so far 
s. 197, Criminal Procedure Code, applies. But where 
the accused has collected money on account of land 
revenue and, instead of sending it to the treasury, 
has used it for his own purposes, and thus committed 
an offence under s. 409, Penal Oode, the offence cannot 
be-said to have been committed by him while acting: 
or purporting to act in the discharge of his official 
duty and therefore sanction of the Local Govenment 
is not necessary for prosecuting him. Emperor v. 
Gulabmiya(1) and Emperor v. Maung Bo Maung (2), 
relied on. Emperor v. Kalu Mahadu (3) and Emperor 
v. Rudragouda Rachangouda (4), explained. 

Cr. R. App. from the conviction and 
sentence passed by the Sessions Judge, 
Belgaum. 

Mr. B. Moropanth, for the Applicant. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. 

Broomfleld, J.—This is an application 
for revision by Gurushidayya Shantivirayya 
Kulkarni who has been convicted of an 
offence of criminal breach of trust under 
s. 409, Indian Penal Code, and sentenced 
to three months’ rigorous imprisonment. 
An appeal against the conviction was | 
summarily dismissed by the Sessions Judge 
of Belgaum. The applicant is the officiating 
Kulkarni of the village of Mugbasav in 
the Sampgaon Taluka, and the only question 
that arises in this revision application is 
whether the proceedings against him are 
void and illegal because the sanction of 
Governmemt was not obtained for the 
prosecution. Unders. 58, Bombay Heredi- 
tary Offices Act, an officiating Kulkarni may 
be removed from office by the Collector but 
only with the. previous sanction of the 
Provincial Government. He is, therefore, a 
public servant who is not removable from his 
office save by or with the sanction of the 
Local Government, and so far s. 197, 
Criminal Procedure Code, applies But the 
sanction of Government under that section is 
only required for a prosecution when a 
person is accused of an offence alleged to 
have been committed by him while acting 
or purporting to act in the discharge of 
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his official duty. The offence here consisted 
in this, that the accused collected money on 
account of land revenue. and, instead of 
sending it tothe treasury, used it for his 
own purposes, 

It was held in Emperor v. Gulabmiya (1), 
that a liquidator appointed under the 
Bombay Co-operative Societies Act, 1925, 
= who misappropriated: money which had 
come into his custody as liquidator, could 
not be said to be acting or purporting to 
act in the discharge of his official duty 
and that, therefore, he could be prosecuted 
for misappropriation without sanction 
under s. 197, Oriminal Procedure Code. 
In my judgment in that case I have 
referred to several authorities, both of our 
own High Court and the Madras High 
Oourt. In the argument of this case we 
have been referred to a recent decision 
of a Full Bench of the Rangoon High 
Court, Emperor v. Maung Bo Maung (2), 
to the same effect. 

In Emperor v, Kalu Mahadu (3), it was 
held that the sanction of Government 
was necessary before a revenue Patil 
could be tried for embezzlement in con- 
nection with his official duties. But the 
facts there were that the Patil was accused 
of cheating in that he submitted a false 
report which he had to submit as Patil. 
In that case then it could be said that 
he purported to act as a public servant. 
It may also be noted in connection with 
this case that Government was not heard, 
no reascns were given forthe decision on 
the particular,;point, and there was no real 
discussion of it. The learned Advocate 
who appears for the applicant has drawn 
our attention to Emperor v. Rudragouda 
Rachangouda (4), where it was held that 
sanction under s. 197, Criminal Procedure 
Code, was necessary for the prosecution 
of the President of a Taluka Local Board. 
The offences alleged against the accused 
in that case were forgery and embezzle- 
ment (ss. 466 and 409, Indian Penal Code). 
The -offence of forgery was in respect of 
an order passed by the accused as Presi- 
dent of the.Taluka Local Board directing 
certain work to be done. It was obvious 
(1) 82 Bom. L R 1134; 129 Ind. Oas, 344; A I R 1930 
Bom, 487; (1930) Or. Cas. 1023; 32 Cr. L J 281; Ind. 
Rul. (1931) Bom. 152. 


(2) A IR 1935 Rang, 263; 157 Ind. Oes. 1034; (1935) 
on 964; 36 Or. L J 1272; 13 R 540; 8 R Rang. 131 


). 
(3) 29 Bom. LR 707; 102 Ind. Cas. 342; AIR 1927 
Bom. 432; 28 Or. LJ 534, 
(4) 39 Bom, L R 70: 168 Ind. Cas 956: A IR 1937 
Pn, 160; 38 Or. L J 654; I LR (1937) Bom, #56; 9 R 
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therefore, that the order in question pur- 
ported to have been passed by him in his 
official capacity. So far as that offence 
was concerned, sanction under s. 197 was 
indubitably necessary aud that being go, 
this Oourt thought it unnecessary toexamine 
the further question whether the other act 
alleged agaiast the accused, 2. e., the offence 
under s, 409, Indian Penal Code, was also 
done or purported to be done by him 
in the discharge of his official duty. 
There is, therefore, nothing in this case 
which is inconsistent with the ruling in 
Emperor v. Gulabmiya (1). We hold, 
therefore, that the sanction of Government 
was not necessary for this prosecution and 
discharge the Rule. 
8. Rule discharged. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 25 
of 1938 
July 27, 1938 
Davis, J. O. 
MUHAMMAD JAMADAR JHANGIR~ 
COMPLAINANT-—APPLICANT 
versus 
GHULAM RASOOL MIRZA—<Acousgp 


OPPONENT 

Penal Code (Act XLV of 1860), ss. 403, 420— 
Pariner, tf can be convicted of criminal breach of 
trust in respect of partnership property—Dispute 
between partners— Complainant making allegations 
under ss. 403 and 420, merely for squeezing money 
a of accused—Criminal complaint is not maintain- 
able. 

A partner can be convicted of criminal breach of 
trust in respect of the partnership property. The 
partnership may be for one purpose, and one part- 
ner may for his own quite different .purpose dis- 
honestly and fraudulently abstract money from the 
partnership assets and criminally misappropriate it, 
and it canuot in such a case be said that there is no 
room for the criminal law at all. It isnotthen a 
matter merely of dispute between partners, 

But where ina case the chief matter in dispute 
ebetween the complainant and the accused is a dis- 
pute between the partners, and the allegations of 
criminal offences under ss. 403 and 420, Penal Gode, 
are made in the complaint, for the purpose of 
squeezing money out ofthe accused, the complaint 
is not maintainable as the dispute is of a civil 
nature. Bhikchand Gangaram v. Emperor (2), relied 
on, Bhupendra Nath v. Girdharilal Nagar (1), not 
followed. 


Cr. R. App. from an order of the Sub- 
Divisional Magistrate, Karachi, dated April 
7, 1938. 

Mr. B. P. Samta.t, for the Applicant. 


Mr. Kundanmal Dayaram, Special Assis 
tant Public Prosecutor, for the Crown. 
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Order.—This is an application in revi- 
sion against the order of the Sub-Divisional 
Magistrate, Karachi, dismissing the com- 
plaint of the applicant under ss. 403 and 
420, -Indian Penal Code, against the accused 
on the ground that the dispute is clearly 
one for the Civil Court to decide. It is 
clear the Magistrate has not dealt with this 
case ina perfunctory manner though his 
order dismissing the complaint is, I think, 
unduly brief, and he might have given 
shortly his reasons for his conclusions to 
assist the higher Court, But he sent this 
case first to an Honorary Magistrate fora 
preliminary inquiry who recommended 
process tobe issued. But the report of the 
Honorary Magistrate is open to the same 
objection of undue brevity in that there is 
nothing in his report which assists the 
higher Court to determine why process 
should issue. But looking atthe complaint, 
I think the Magistrate is right, and that 
this complaint is merely brought by the 
complainant to squeeze money from the 
accused who is his neighbour because the 
partnership between them has been un- 
satisfactory. 

Ido not myself agree with the argument 
advanced by the learned Advocate for the 
accused that in no casecana partner be 
convicted of criminal breach of trust in 
respect of the partnership property. The 
partnership may be for one purpose, and 
one parlner may for his own quite different 
purpose dishonestly and fraudulently ab- 
stract money from the partnership till and 
criminally misappropriate it, and I do not 
see how it can then be said that there is no 
room for the criminal law at all. It is not 
then a matter merely of dispute between 
partners, andthe judgment on which the 
learned Advocate for the accused relies 
Bhupendra Nath v. Girdharilal Nagar (1), 
has been differed from, and with all respect, 
I think, rightly, by this Court in Bhik- 
chand Gangaram, v. Emperor (2). But so 
far as the charge of cheating is concerned, 
I should say it is extremely improbable that 
the complainant could in any way prove 
the necessary guilty intention on the part 
of the accused, and as regards the charge 
of criminal misappropriation, in view of 
the fact that this applicant has been asking 
for Accounts of the partnership and of the 


i hich has elapsed between the forma- 
MSAT R 1933 Qal. b82; 145 Ind. Oas. 416; (1933) 
Cr. Cas. 953; 60 C1316; 37 O W N 982; 34 Or.L J 

; 6 R O 106. 
a S LR 84; 155 Ind. Cas, 439; A IR 1934 
Bind 29; (1934) Gr. Oas. 220; 7 R S191; 36OrL J 
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tion of partnership and the filing of the 
complaint, it is improbable that the com- 
plainant could prove that there was any- 
thing in this case but a partnership dispute 
of a civil nature. Mr. Samtani, I think, 
unwittingly disclosed the reason of this 
complaint, when he said that when the 
complainant came to try and get some com- 
pensation from the aceused he found that 
Le was loo ale. The accused's house had 
already been attached. The fact, of course, 
that a man’s house has been attached does 
not free him from the liability of a criminal 
prosecution if he has committed a criminal 
offence. - But it does, I think, appear in 
this particular case that the chief matter 
in dispute between the complainant and the 
accused was a dispute between the partners, 
and that these allegations of criminal 
offences are made in the complaint, as the 
complaint itself shows for the purpose of 
Squeezing money out of the. accused. That 
is all. The complainant thinking he will 
get nothing by attachment of the aceused’s 
property, or by action in the Civil Court 
wishes to use the Criminal Court as his 
debt-colleetor. 

Ido not think, therefore, there is any 
reason Whatever to interfere with the order 
of the Magistrate. I therefore dismiss this 
revision application. i 


s. Application dismissed. 





NAGPUR HIGH COURT 
First Civil Appeal No. 88-B of 1935 
October 26, 1937 
STONE, O. J. AND PURANIK, J. |, 
GOWARDHANDAS—DEOKEE- HOLOER— 


ÅPPELLANT 


VErsus 
MOHANLAL—J upeuent-pestor— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 60 (1) (c}—- 
Factors to ve considered in determining, whether a 
person is agriculturist—Owner of land not cultivat- 
tng tt himself but letting it out is not agriculturist. 

In order todecids whether a*personis an agri- 
culturist, the following factors should be considered: 
(1) Whether a personis an agriculturist or not is 
not a question turning on source of income but on 
nature of occupation. (2)A person may have many 
occupations. lfoneof them is agriculture and for 
that purpose a house or building is occupied, pro- 
tection can be claimed. (3) A person who owns land 
and lets it reserving either Money or produces is not 
an agriculturiss bat a landlord. (4) A person who 
cultivates the land as a labourer, though neither a 
landowner nor a tenant, is an argiculturist (5) Ifa 
man cultivates the land with his own hand or by 
means of labourers whose activities he directs he is 
an agriculturist whether he operates on a large or & 


-` „agriculture. 
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small scale. Ifhe has no connection with the land 
except that he owns it and people work for him, he 


may or may not be an agriculturist according to 
circumstances. 


{Case-law discussed]. 


Tee owner of land who does not cultivate the land 
imself but lets out his lands on batai (reserving 
share of produce instead of money rent), is notan 
agriculturist, Amolaksao v, Eknath (3) aud Atma Ram 
Y. Radha Bai (4), Overruled, 


F. O. A. from the order of the Court of the 
Subordinate Judge, First Class, Akola, 
dated June 29, 1935, in Miscellaneous 
Judicial Case No. 17 of 1934 arising out of 
Execution proceedings in ©. 8. No. 33 of 
1931, dated July 30, 1933. 

Messrs. Hidayatullah and P. V. Dizit, 
for the Appellant. 

Mr. R. N. Padhye; for the Respondent. 

Judgment.—This is an appeal by the 
decree-holder against an order passed on 
an objection made by the judgment-debtor 
objecting that a certain house should not 
be taken in execution as it was a 
house occupied by him as an agriculturist 
and accordingly was protected by s. 60 (1), 
Proviso (c). 

One question arises in the result, viz., Is 
the objector an agriculturist ? The other 
questions, viz: (2) Has the house, to be 
protected, to be occupied by the agriculturist 
as such ? and (3) Ifso, was it so occupied 
do not arise, for the answer to the first 
question is in the negative. 

The general trend of opinoin as express- 
ed by the Judicial Commissioner's Court 
is in favour of the view that whether or 
not a person is an agriculturist depends 
iipon whether he receives a substantial 
portion of hi3 income-from agriculture. 
Thus, in Sadhuram v. Chapsi (1) Macnair, 
A.J. O., decided that the term “agricul- 
turisi” includes all persons who gain a 
substantial portion of their livelihood by 
agriculture. He also decided that proviso 
(e) to sub-s. il) of s. 60 of the Civil 
Procedure Code refers only to those houses 
which are~occupied for the purposes of 


He laid stress on s. 60 (1), proviso (b) 
and posed th® case of an agriculturist 
“who was also an artisan. If a man has 
to gain his whole living from agriculture 
to be an agriculturist, then by parity of 
reasoning he would have to gaia his whole 
living from handicraft to be an artisan, 
which is absurd, l 

This apparent absurdity, however, over- 
looks the fact that whether a man follows 
this or that art, mystery of occupation does 


(1) 26 N L R295; 120 Ind. Cas. 81; A IR 19 l 
8; Ind. Rul, (1931) Nag, 17. a nine kk 
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not depend upon the source of his liveli® 
hood but tha nature of his employmen 
which in some cases, may be very arduous 
and yet not bring in any money. An 
example is to hand in the life of Cezanne, 
another in the life of Fantin Latour. These 
starving genuises were artists, Their 
slender resources were derived from house 
No one would deny that they 
were arlisis simply because their works, 
now each worlh a fortune, would not sell. 
No one would class them as land owners 
because their few francs were derived from 
the rent of some small property. Tney 
were artists because they devoted their 
time and thought to art. They would still 
have been classed as artists if they had been 
bad instead of good at painting pictures. 

So an artisan is a person who follows 
some mystery or craft. 

In that case the trial Judge found that 
the person in question was a timber 
merchant factory owner, and agriculturist 
and therefore not an agriculturist within 
the meaning of s. 60 because agriculture 
was not his sole means of livelihood. Tne 
facts on waich it was decided that he was 
an agricuiturist donot appear. Oa appeal 
it was remitted for consideration whether 
the appellant derived substantial part of 
his livelihood from agriculture. The actual 
decision we agree with. A man may be an 
agriculturist if he is engaged in cultivating 
fields, though he has other employments or 
other sources of income. In Bhatyalal v. 
Ballabhadas (2) the person claiming pro- 
tection was clearly a farmer, that is, an 
agriculturist. All that case decided (and 
we respectfully agree with the decision) 
was that if buildings are occupied by a 
farmer when he is farming a big farm, they 
do not cease to be occupied by him as an 
agriculturist, simply because his farm 
shrinks to more modest proportions, if the 
various parts are in actual use for agricul- 
tural purpo3es. He need not crowed all his 
produce, implements and’ cattle into a few 
barns in order to clear other barns, hitherto 
used for the farm purposes, and thus reader 
them attachable. 

In Amolaksao v. Eknath (3) Kotval, 
A.J. O., held that an agricullurist who trang - 
fers his land by mortgage or lease so as to 
be unable to cultivate it himself does not 
cease to be an agriculturist. Ie is a-littie 


, difficult to follow the judgment but assum- 


(2) 15 N L R 83; 51 Ind, Oas. 129; A I R1919 


Nag. 54. 
(3) 16 N LR 89; 55 Ind. Cas, 481; A IR 1920 
Nag. 45. ; 
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ing that a farmer does not cease to bea 
farmer simply because he has no farm yet 
it would appear difficult for a person 80 
Bituate to be occupying a house for the 
purpore of an occupation, farming, which 
he is not carrying on. We are not in 
agreement with this decision, which we 
overrule. 

In Atma Ram v. Radha Bai (4) it was 
indicated by Hallifax, A. J. O., that s. 60 
(1), Proviso (c) must be read as though it 
ended “... belonging to an agriculturist 
and occupied by the agriculturist as such”. 
With this we respectfully agree. He then 
held that a widow who has been left land 
which she does not cultivate but lets out is 
an agriculturist and occupies her house as 
such because “it is necesssary for her to 
live in that house to look after the sub- 
letting of the holding, that is, for tbe pur- 
poses of agriculture’. We do not agree 
with this and overrule it. 

InDaulat Shah v. Premchand (5) the learn 
ed Judicial Commissioner f : «wing Bhaiya- 
lal v. Ballabhadas (2) jd that an agri- 
culturist who is emplo:ed solely in cultivat- 
ing land is not t> be regarded ag not 
occupying buildings for the purposes of 
agriculture simply because they are more 
numerous than is necessary. It is a little 
difficult to ascertain the raito decidendi, 
but it would seem that it turns on the 
fact that all the buildings were being used 
by an agriculturist as such and though he 
could have crowded his implements, etc., 
into some only of the buildings the princi- 
ple enunciated in Bhaiyalal v. Ballabhadas 
(2) applied. If this is so, we respectfully 
“agree. 

In Shrikumar v. Kashibai (6) Gruer, 
A. J. ©. (as he then was) decided that the 
house or building must be proved by the 
judgment-debtor to be occupied or required 
for agricultural purposes. He had not to 
consider what constitutes an agriculturist. 

The above appear to exhaust the Nag- 
pur decisions which are all of Single 
Judges. 

In Madras the matter was considered by 
a Bench in Mu'‘huvenkatarama Reddiar v. 
Official Receiver, South Arcot (7). It is 
quite obvious that Waller, J., regarded 
occupation, not income, as the test. We do 
not know where Devadoss, J., got his 


(2 A I R1927 Nag. 374; 102 Ind. Cas 712;10 N L 


(5) 29N LR 106; 141 Ind. Cas. 624; A I R 1933 Nag. 
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elymological meaning from, but we would 
prefer to follow Webster and define an 
agriculturist as one engaged or skill- 
ed in agriculture or a husbandman 
or (according to the Oxford Dictionary) a 
farmer (not being a stcck or dairy farmer): 
In short, one who is engaged in or skilled 
in cultivating fields. Such a person may 
do the work through otheis. But he must 
either engage himself in such work or 
direct others in the doing of it. 


That zase supports the view (for which 
Radha kisan Hakumji v. Balvant Ramji (8) 
is relied upon) tbat the house or building 
a be occupied by the agriculturist as 
such. 


We respectfully agree with the view 
expressed by Waller, J., in that case. 
We are nct able to agree with the 
resiriction of the term agriculturist to small 
holders and manual cultivators. A farmer 
in a large way of business is, in our view, 
no less an agriculturist than a peasant 
proprietor. A zamindar who owns land 
and lives by rent is not an agriculturist 
not because his lands are wide but because’ 
he is a man who owns, as distinct from a 
man who cultivates land. One does not 
cultivate land if one letsland. The mere: 
fact of letting precludes the lessor from 
having any say in the mode of cultivation. 
He can, but rarely in India, does make 
provision in the lease for certain things 
to be done but after the lease is executed 
he has no right whatever to interfere. 

In Ashmatulla Sircar v. Pan Mahmud 
Chowdhnry (9) it -was indicated that by | 
agriculturist is meant “the common agricul- © 
turist such as livesin (this country), that 
is, the raiyat who tills the field”. There 
the persons claiming protection were 
engaged in the jute business and as middle- 
men and “had a small cultivation in land”. 
Apparently the learned Judges relied on 
Jivan Bhaga v. Hira Bhaiji (10) which 
was also relied on in Muthuvenkatarama 
Reddiar v. Official Receiver, South Arcot 
(7) at p. 229*, where it was obServed that this 
protection was designed for agriculturists 
in the strictest sense. The Calcutta case 
(which is very scantily reported) appeurs 
to have gone on the view that the person 
must be a raiyat to be protected. With 
this we are unable to agree. 


(8) 7 B 530. 
(9) A I R 1916 Cal. 891; 35 Ind. Cas. 343; 200 WN 


74, 
(10) 12 B 363, 
Page of 49 M.—[Ed.] ; 
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In Devare Hegde v, Vaikunt Subaya (11) 
it was held that a person who bas become 
a mere labourer is, being a person engaged 
in cultivating the soil, an agriculturist 
though ke owns n> land and is not a 
tenant, We respectfully agree. Such a 
person is engaged in agriculture. 
~. There are a group of: cases from 
Allahabad, viz. Habibul Razzaq v. 
Shiam Bahadur (12), Girwar Dayal v. 
Narain Singh (13) and Baladin v. 
Lakhan Singh (14). The last case, which 
decides that “occupation” is a wider word 
than “residence” does not touch this case. 
Girwar Dayal v Narain Singh (13) doubted 
Jamna Prasad Raut v. Raghunath Prasad 
(19) where it was decided that if Ais a 
zamindar letting lands and a farmer 
cultivating. lands the question whether he 
was an agriculturist depends upon whether 
he gut most from his letting or his 
cultivating, With respect, we share this 
doubt. In the case put A would be an 
agriculturist, in our opinion, but whether 
a house occupied by him was protected or 
not would depend on whether he was 
occupying it as agriculturist or as zamindar 
or otherwise. ; 

In Habibul Razzaq v. Shiam Bahadur 
(12) the facts were that the person claiming 
protection was employed as a steward. 
He had some land which was cultivated 
by hired labourers. It does not appear 
from the report whether the steward 
directed the labourers’ activities or net. 
It was held he was not an agriculturist. 

The various cases from Lahore are 
referred to in Gurbakhsh Singh v. Lal 
Chand-Darshan Chand (16), Abdullah v. 
Anjuman Dehi (17) and Mirza v. Jhanida 
Ram (18). In the first named, Coldstream, J., 
held that an agriculturist is a professed 
cultivator of land, a farmer or husbandman. 
He further held that the term does not 
exclude a large landowneror a person who 
does not depend solely or mainly on cultiva- 
tion but that a person who does not him- 
self till land and earn his living thereby, 


> 

(11) 41 B 475; 39 Ind. Cas, 639; A I R 1917 Bom. 
253; 19 Bom, L R 281. 

(12) A I R 1932 All. 292; 153 Ind. Oas. 511 (1);7 R 
A ŠG; (1935) R D 18; (1935) A L J306; LR 16A 

ev, < 

(13) AIR 1928 All, 211; 116 Ind. Cas, 20; LRIA 
130 Rev.; 12 R D244; Ind. Rul, (4929) All, 500. 

(14) A I R 1927 All. 214; 93 Ind. Oas. 376. 

(15) 35 A 307; i9°Ind. Cas. 125; 11 A L J 437. 

16) A I R 1936 Lah. 737; 164 Ind. Gas. 690; 38 P L 
R 333; 9 R-L 149. 

(ID AIR 1928 Lah, 132; 106 Ind. Cas. 45. 

(18) A I R 1930 Lah. 1034; 130 Ind. Gag. 419; Ind. 
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wholly or partly, is not an agriculturist. 
Broadiy speaking, we are in accord with 
this We would, however, respectfully 
vary it by making employment and not 
income the sole test and by adding that 
the tilling may be done by employed 
persons so long as the peraon claiming 
protection directs their activities, 2. e. is 
a farmer. Taat case also decided, and 
with this also we respectfully agree, that 
a landowner having khudkast (home farm) 
land is not a cultivator if he lets those 
lands to tenants and cultivates nothing 
himsalf. In Abdullah v. Anjuman Dehi 
(17) it was held that a person who owns 
land and lets it out on the batai system, 
is not an agriculturist. Again we agree, 
for it seems to us that the only differance 
between that and letting on the usual 
lease is that in the former case the rent 
is paid in produce aad in the latter case 
in money. If that produce is stored in 
a shed, that does not c.iuse the shed to 
be used for agricultural purposes, The 
land would get on the same if instead of 
storing his produce the landowner sold it 
as matket and banked the proceeds. 

In Mirza v. Jhanda Ram (18) a Bench 
decision, it was observed as follows: 

“Tt is settled law that in order to claim exemp- 
tion from attachment or sale, under s. 60 (1) (e) 
Civil Procedure Oode, it is not sufficient merely 
to show that the house or the site in question 
belonged to an agriculturist, but it must be 
established further that it was being used or 
occupied ‘bona fide for purposes of agriculture’: see 
Radhakisan Hakumji v. Balwant Ramji (8), Jiwan 
Bhaga v. Hira Bhatji(10), Bawa Gurubakhsh Singh 
v. Ghulam Qadir (19) and Attar Singh v. Bhagwan 
Das (2)). It is also beyond dispute that .the onus 
to prove this~essential fact lies on the debtor. 
Pandurang Balaji v. Krishnaji Govind (21), Jamna 
Prasad Raut v. Raghunath Prasad (15j,° Bute 
Shah v. Gurandtita (22).” 

. Our conclusions from the ¢bove cases 
and-a consideration of tha words used in 
s. 60 and generally may be stated as 
follows: 

1. Whether a person is an agriculturist 
or not is not a question turning 
on source of income but on nature 
of occupation. 

2. A person may have many occupations. 
If one of them is agriculture, and 
for that purpose a house or 
building is occupied, protection can 
be claimed. e 

3. A person who owas land and lets it 
reserving either money or produce 


(19) 47 P R 1897. 
(20) 65 P R 1909; 2 Ind, Cas, 983; 101P W R 
190 


2. 
(21) 28 B 125; 5 Bom. L R 799. 
(22) A I R 1927 Lah. 810; 100 Ind. Oss. 10), 
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F ao an agrictilturist but a land- 
ord. 

4. A perscn who cultivates the land as 
a labourer, though neither a 
landowner mor a tenant, is an 
agriculturist. 

b. If a man cultivates the land with 
bis own hands or by means of 
labourers, whose activities be 
directs, he is an _  agriculturist 
whether he operates on a large 
or a small acale. If he has no 
connection with the land except 
that he owns it and people work 
for him, he may or may not be 
an agriculturist according to cir- 
cumstances. 

Applying the above to this case, it is 
clear that the judgment-debtor was not 
an agriculturist, He owns land which he 
let out on batai (reserving share of produce 
instead of money rent). He did not cultivate 
any land. 

The appeal. is accordingly allowed with 
costs. 


8. Appeal allowed. 
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Civil Miscellaneous Application No. 42 
of 1932 
and 
Execution Application No. 1351 of 1937 
October 5, 1938 
ee _ .. , TYABJI, d. 
HEMRAJ RADHOWJI—Responpent No. 1 
versus 
SHAHBHAN a ee 


No. 

Muhammadan Laow—Waki—Shiah Law—Enjoy- 
ment of entire usufruct of wakf property  exclu- 
sively reserved to owners during their life 
time —Authors of wakf and after them their hetrs 
to have right of residence in property—Right of 
relations to commence after death of owners—Vali- 
dity of waki- Civil Procedure Code (Act V of 1908), 
8s, 47,0. XXI, r. 
by ‘judgment-debtor, scught to be sold— Question whe- 
ther property is heldas wakf property, ifcan be 
determined in execution proceedings. 
` Under Muhammadan Law a &hiah cannot validly 
create 8 weky under which he.reserves any benefit 
for himself. A Shiah may of course make a valid 
wakf for the benefit of his family cr relations, 
Where, however, under the terms of deed of wakf 
the enjoyment of the entire usufruct of the proper- 
ties is exclusively reserved to the cwners of the 
properties, -who were the wokifs, creators of the 
wakf, during the lifetime of the owners and the rights 
of the relations of the cwners ecmmence only after 
the death ofthe respective owner and the -main 
‘benefit contemplated -by the authors of ‘the waky 
for themeelves and after themselves for their de- 
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cendants and heirs, is the right of regidence in 
the properties, the wakf deed is wholly void and does 
not create any wakf. 

Whether the property sought to be sold in execution 
of a decree, isheld by the judgment-debtor as a 
wakf property in which he has no beneficial inter- 
the parties to 
the suit in which the decree was passed which has 
to be determined in execution proceedings. 
Najimunnissa Bibi v. Nacharaddin Sardar (2). 
Punchanun Bundopadhya v, Ralia Bibi (3) and 
Prosanno Kumar Sanyal v. Kali Das Sanyal (4), 
relied on. 


Mr. Hakumatrai M. Eidnani, for the Judg» - 
ment- creditor (Assignee). 

Mr. Kundanmal Dayaram, for the Judg- 
ment debtors. 


Order.—This is an application under 
O., XXI, r. 64, by the judgment-creditor for 
an order of sale by public auction of the 
right, title and interest of the judgment- 
debtor in the two properties mentioned in 
the application. The judgment-debtor has 
filed his objections and alleges that the 
two properties do not belong to him and 
that they are wakf properties, by virtue of 
the deed of March1, 1930, duly executed 
and registered by the owners of the pro- 
perties, of which Ex. 6 is a copy. The 
judgment-creditor on the other hand 
contends that this wakf deed executed by 
parties who are admittedly Shiahs is void 
on the very face of it. The question for 
decision is, therefore, whether a valid wakf 
was created under the deed of March 1, 
19380, by which the judgment debtor 
entirely ceased to have any beneficial 
interest in the properties. Before I deal 
with this question, I must refer to two 
preliminary objections raised on behalf 
of the judgment-debtor. Mr, Kundar mal 
has referred me to the case in Hamid 
Bakhut Mozumdar v. Buktear Chand Mahto 
(1) and argued that this is a questicn in which 
very intricate questions of law have arisen 
with regard to the validity of a trust, and 
to Najimunnissa Bibi v. Nacharaddin 
Sardar (2) where it was stated that ultimate 
questions of trust were not intended to 
be thrashed out in execution proceedings. 
But this is by nomeans.a question where 
very intricate questicns of law have arisén, 
andin the case in Najimunnissa Bibi v. 
Nacharaddin Sardar (2) it was clearly 
held that where a judgment-debtor was 
in pcesession as an agent or trustee ‘for 
ancther, his title may beethe subject of 
an inquiry in a claim case. The rulings 
further cited by Mr. Hakumatrai ‘in 


(1) 14 0617. 


(2) AI R1914 Cal, 744; 83 Ind. Cas. 233; 61. O 
548; 39 C L J 418, 
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Punchanun Buudopadhaya v. Ralia Bibi 
(3)and Prosanno Kumar Sanyal v. Kali 
Das Sanyal (4) and above all the terms of 
s. 47, Civil Procedures Code, appear to me 
to makeit quite clear that this is a ques- 
tion arising between the parties to 
the suit in which the decree was passed 
which has to be determined in these pro» 
ceedings. 

The other objection raised was that I 
ought not to inquire into this question 
because these properties were held to be 
wakf properties in two decrees, one passed 
in Suit No. 134 of 1936 and another in 
Misc. No. 66 of 1932. A copy of the plaint 
in Suit No. 134 of 1936, Ex. 9, and the 
award made and filed in the suit Hx. 11 
have been produced, as also the award in 
Misc. No. 66 of 1934. It is quite clear 
that in neither of these proceedings to 
which the judgment-debtor and his rela» 
tions were parties, was any question raised 
with regard tothe validity of the wakf, 
and itis clear that it was to the interest 
of all these parties to treat the alleged 
wakf asa valid wakf, and they no doubt 
took into consideration the benefits that 
the wakf deed conferred on the persons 
named therein. In any case the judg- 
ment creditor was not a party to any of 
those proceedings, and the manner in 
which the judgment-debtor and his 
relations dealt with the questions with 
which they were concerned, does nct in any 
manner affect the necessity and propriety 
of the question being decided in these 
proceedings. Turning next to the main 
question at issue, namely whether the 
execution of the deed Ex. 6 created a valid 
wakf,it is admitted that the parties who 
executed tce deed were Ismaili Shiahs, to 
whom the Shiah Law applies. It is also 
admitted that under Muhammadan Law a 
Shiah cannot validly create a wakf under 
which he reserves any benefit for himself, 
A Shiah may of course make a valid wakf 
for the benefit of his family or relations. 
Under the termg of this deed, however, the 
enjoyment of the entire usufruct of the 
two properties is exclusively reserved to 
the owners of the properties, who were 
the wakifs, creatcrs of the wukf, during 
the lifetime of the owners. This is clear 
from conditions ıl) and (4)and9. Therights 
of the relations’ of the owners com nence 
only after the death of the respective owner 
through whom these relations were to 
pecome entitled to the benefits under the 

(3) 17 0 714 (F B). 

(4) 19 0 683; 19 TA, 156; 6 Sar. 2091P O), 
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wakf. The main benefit contemplated by 
the authors of the wakf, for themselves and 
after themselves for their descendants 
and heirs, was the right of residence in 
these properties. At one time an attempt 
was made by Mr. Kundanmal to argue 
that the right of residence was not a 
benefit of the type which under the 
Muhammadan Law, a Shiah could not 
reserve for himself undera wakf. But he 
was not able to cite any authority for this 
proposition, which on the very face of it, is 
wholly untenable. 

I, therefore, hold that the wakf deed is 
wholly void, and does not create any wakf. 
Admittedly the judgment-debtor is an 
owner and has a share inthese properties, 
and I grant this applicition for sale of the 
right, title and interest of the judgment- 
debtor in these properties. I may mention 
here that Mr. Kundanmal has contended 
that his client, the judgment-debtor, 
appeared to oppəse this application here 
not only in his capacity as a judgment- 
debtor, but as the mutawalli of the two pro- 
perties, which he claimed were wakf pro- 
perties and he asked me to note that he has 
appeared before me as an applicant under 
0. X XI, r. 58 and he relied upon a passage 
in a ruling cited by him, viz. in Musharrat 
Begam v, Sikandar Jahan Begim (3) for 
his contention that he could do so without 
oe a separate application under O. KAI, 
r. 58. i 

5. Order accordingly. 

(3) A I R 1928 All. 516; 111 Ind. Oas. 583; 51 A 40; 
26 A L J 1180. 


CALCUTTA HIGH COURT 
Civil Rule No. 345 of 1438 
November 1l, 1933 
B. K. MUKABRJEA, J. 
Srimati KIRAN BALA SAHA—AvocTIoNe 
PUROHASBR -PETITIONER 
versus 
Srimati SUNITI PROVA SAHA wfo 
NAGENDRA NATH SAHA AND OTHBRS ` 
— Opposite PARTY 

Civil Procedure Code (Act V of 1908), O. KAT, r. 90 
—Word ‘interests’, meaning of-—Interest must be in 
existance at time of sale—Person obtatning interest 
in property after execution sale—Whether can apply 
under O. XXI, r. 90. f 

The word ‘interests’ as used in r. 90 of O. XXI, 
Civil Procedure Code, is not limited to proprietary or 
possessory interest in the property itself but extends 
tn) other kinds of interests, pecuniary or otherwise 
which is in any way affected by the sale. But what- 
ever the nature of the interest might be, the 
interest must be in existence; at the time when the 
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sale takes place and muat be prejudicially affected by 
it and if it is created after the sale, it is inconceivable 
how it can be affected by the sale and give the person 
aright to set it aside, A person obtaining interest 
in the property sold in execution of a decree sub- 
sequent to such sale is not therefore competent to 
make any application under O. XXI, r.90, Civil Pro- 
. cedure Code, for setting aside the sale, Surendra 
Nath Dasv, Alauddin Mistry (1), Khetra Mohanv. 
Dilwar (2), K.V.A L.  Chettyar Firm v,M. P. 
Maricar ( and Nihal Chand-Gopal Das v Pritam 
Singh (4), relied on, Ravinandan v. Jagarnath (5) 
ane Gopala Krishnayya v. Sanjeevareddi (6), explain- 


‘6d, 

C. Rule from an order of the Sub-Judge, 
Faridpur, dated December 8, 1937. 

Messrs. Surajit Chandra Lahiri and 
a Kumar Roy Chaudhury, for the Peti- 
iONSY. 


Order.—This Rule is directed against an 
appellate order passed by the Subordinate 
Judge, Faridpur, dated December 8, 1937, 
reversing the order of the First Munsif at 
Goalundo passed in a proceeding under 
O. XXI, r. 90, Civil Procedure Code. The 
facts are not in dispute and the controversy 
centres rcund a short point. The petitioner 
is the auction-purchaser at an execution 
sale which was held on June 24, 1936. The 
opposite party No.1 tcok a conveyance of 
the interest of one of the judgment-debtors 
by a kobala which was executed on July 7, 
1936, that is to say, nearly two weeks after 
the sale washeld. She at first applied for 
making a deposit under O. XXI, r. 90, 
Civil Procedure Code, but that application 
being rejected, she started the present pro- 
ceeding under O. XXI, r. 90, Civil Proce- 
dure Code, for setting aside the sale on 
grounds of material irregularity in publish- 
ing or conducting the sale resulting in 
substantial loss to her, The trial Court 
dismissed the application on the ground that 
as ihe applicant was a purchaser after the 
sale was held, she had no locus standi to 
make the application, This decision was 
reversed on appeal and the Appellate Oourt 
has come to the conclusion that the words 
“whose interest is affected by the sale” as 
used in O. XXI, r, 90, Civil Procedure Code 
are wide enoughto include a person who 
has acquired an interest in the property 
subsequent to the sale. As the Appellate 
Court held on evidence that there had 
been irregularity in publishing or conduct- 
ing the sale by reasonof which the judg- 
ment-debtors suffered loss, the sale was 
set aside. It is against this order that the 
present rule has been obtained. 

The only point argued before me is as to 
whether the opposite party who admittedly 
purchased the property after the execution 
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sale is competent to apply for setting aside 
the sale under O. XXI, r. 90, Civil Procedure 
Code. Under O. XXI, r. 90, Oivil Procedure 
Uode, the decree holder, or any person whois 
entitled to have a share in the rateable dis- 
tribution of assets or whose interests are 
affected bythe sale can apply to the Court 
to have the sale set aside. The words 
“whose interes's are affected by the sale” 
are certainly very much comprehensive and 
are of widerimpert than the words “person 
whose immovable property has been sold” 
as they occurred in the old Act of 1882. 
It is now settled that the word ‘interests’ 
as used in this rule is not limited to pro- 
prietary or porsessory interest in the pro- 
perty ilself but extends to other kinds of 
interests, pécuniary or otherwise which is in 
any way affected by the sale. But whatever 
the nature of the interest might be, it is 
clearto me from a plain reading of the sec- 
tion that the interest must be existence at 
the time when the sale takes place and 
must be prejudicially affected by it and if 
it is created after the sale, it is inconceivable 
how itcan be affected by the sale and give 
the person a right to set it aside. This 
View has been taken in Surendra Nath Das 
v. Alauddin Mistry (1), Khetra Mohan vV. 
Dilawar (2), K.V. A. L. Chettyar Firm v. 
M. P. Maricar (3) and Nihal Chand: Gopal 
Das v. Pritam Singh (4). In all these cases 
it was held that the auction-purchaser at 
an execution sale was not competent to 
make any application under O. XXI, r. 90, 
Civil Procedure Code, inasmuch as his inter- 
est was created by the sale itself and had 
no existence prior to it. 

I am not unmindful of the fact thata 
contrary opinion has been expressed by the 
Madras and the Allahabad High Courts on 
this point, (ide the cases in Ravinandan 
v. Jagarnath (5) and Gopala Krishnayya 
v. Sanjeevaredat (6) and they have allowed 
the auction-purchaser’ to attack tke sale 
under O. XXI, r. 90, Civil Procedure Code. 
Walsh, J. who delivered the judgment in 
the Allahabad case was of opinion that a 
purchaser whose bid was accepted at an exe, 
cution sale incurred certain liabilities inas. 

(1) 49 © L J 207; 116 Ind, Cas. 156; A I R 1928 Cal. 


828; Ind. Rul, (1929) Oal. 444. 
ja 3 P LJ 516; 46 Ind. Cas, 614; A I R 1918 Pat. 
6 


(3) 6 R 621; 114 Ind Cas, 538; A % R 1929 Rang. 33; 
Ind. Ral. (1929. Rang. 106. 

(4) 14 L 1; 138 Ind. Oas. 817; A I R 1932 Lah, 468; 33 
PLR 788; Ind Rul. (1932) Lah. 541. 

(5) 47 A 479; 87 Ind Oas.278; AIR 1925 All. 459; 
23 A LJ 233 


(6) 38 M L J 228; 55 Ind. Cas 333; A I R 1990 Mad, 
145; 11 L W 184; (1990) M W N 152; 
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much as he was compelled to pay the depo 
sit and complete the purchase which involv- 
ed the necessity of finding the necessary 
funds and alsothe necessity of carrying 
through to fruition the provisional contract 
into which he has entered. The Madras 
High Court on the otherhand laid stress 
on the fact that the auction-purchaser was 
.& necessary party aczording to law in a 
proceeding to set aside the sale and con- 
sequently he has an interest inthe property 
which is affected by the sale which makes 
him competent to come in and apply under 
O.XXI, r. 90, Civil Procedure Code. The 
reasons given above do not appear lo me to 
be cogent and they have not been accepted 
by Mitter, J. in the case reported in Suren» 
dra Nath Das v, Alauddin Mistry (l), re- 
ferred to above, But, even assuming that 
the reasons given by the learned Judges 
are correct, they do not touch the present 
case. The interest, if any, of the opposite 
party in the present Rule was not created 
even bythe sale and he acquired no rights 
and incurred no obligations under it as 
the auction-purchaser would. Sheis nota 
necessary partyin the sale set aside pro- 
ceedings and I have not the least doubt 
that she does not come within the purview 
of O. XXI, r. 90, Civil Procedure Code. 
The result is that this Rule is made absolute. 
The order of the lower Appellate Court is 
set aside and ihat of the trial Court restor- 
ed. Asthe purchaser according to the 
findings of the Courts below was the wife 
of one of the judgment debtors and was 
held to be his benamidar, I direct that each 
party would bear hisown costs throughout. 


5. Rule made absolute. 





MADRAS HIGH COURT 
Second Oivil Appeal No. 351 of 1934 
August 30, 1938 
Wapsworts, J. 
KANDASWANI GOUNDAN— APPELLANT 
versus 
RAMAI GOUNDAN AND OTABRS— 


. RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XLI, 
T. 27 (1) (b)—-Importance of evidence, whether suffici- 
ent ground for admitting it in appeal—Reasons for 
admitting evidence must be given —Evidence ad- 
mitted with consent of parties— Objection to admission, 
if can be entertained. 

' The mere fact that the evidence is important 
is not of itself a sufficient ground for admitting that 
evidence in appeal andthe Appellate Oourt should 
state its reasons for admitting the evidence in terms 
which would indicate clearly that he,had applied his 
mind to those considerations which, according to 
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O. XLI, r. 27, must govern the Uourt in passing such 
an order. But if an order admitting additional evi- 
dence is passed with the consent of both the parties, 
an objection to the admission of such evidence cannot 
be entertained at all in view of the consent before the 
Appellate Court. Such a consent makes it not open 
to argument that the admission of evidence in 
appeal was improper. Although the consent cannot 
confer jurisdiction where no jurisdiction exists, the 
position issomewhat different when there is jurisdic- 
tion, but that jurisdiction can only be exercised on 
particular grounds stated in writing. The consent 
of the parties may be treated as an admission by 
both parties that thosa grounds existed. This ad- 
mission does not strictly absolve the Appellate Oourt 
from his requirement of satisfying himself as to the 
necessity foradmitting such evidence, but it may, to 
a large extent, cover the defects in the record of the 
reasons forthe order. Jagarnath Pershad v. Hanu- 
man Peshad (3), explained and relied on. Uchant 
Ahir yv Basavan Ahir $$), explained and disapproved. 
Kessowjt Issur v. G. 1. P. Railway Co. (1), distin- 
guished. , ; 

S. O. A. against the decree of the District 
Court, Coimbatore, in A. 8. No. 88 of 1933. 

Mr S. Ramehandra Iyer, for the Appel- 
lant. 

Messrs. P.V. Rajamannar and K. Subba 
Rao, for the Respondents. 


Judgment.—The appellant was the 
defendant in a suit on a promissory note. 
One of the points inconsistent with his 
story of discharge was the fact that though 
he had a receipt, he had not got the original 
promissory note. His explanation was that 
at the time when the panchayat settled the 
terms of the discharge and the receipt 
was given, the plaintiff had said that the 
promissory note was with his Vakil but was 
‘not available In cross-examination it was 
elicited that the Vakil in question was the 
same gentleman who was conducting the 
case for the plaintiff. Though ths defence 
evidence was taken first, the plaintiff did 
not thereafter examine his Vakil with 
reference to the custody of the original 
promissory note. When the appeal had 
been pending for some time, there was an 
application dated November 22, 1933, by 
the plaintiff for admission of additional 
evidence by examination of the Vakil in 
question in order to show that the promis- 
sory nate was at that time in his (plaintiff's) 
custody. On that application the order 
was: “By consent the appellant will be 
allowed to examine V. Subramania 
Ayyar.” ‘The rest of the order is irrelevant 
for the present purpose. On December 11, 
1933, the present appellant applied for 
review of this order alleging that his Advo-: 
cate had exceeded his authority in consent- 
ing t> the additisnal evideace. The learned 
District Judge quite correctly rejected the 
review application having regard to the fact 
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that the defendant was himself present in 
Court when the consent order was made. 
In the result the learned District Judge 
found on a review of the facts including 
the evidence of the Vakil that the defence 
story of discharge was untrue and he 
decreed the suit. 

Now the main argument in appeal here 
is that the order of the learned District 
Judge allowing the taking of further evi- 
dence in appeal contravened the provisions 
of O. XLI, r. 27 (1) (b), Civil Procedure 
Code, and that the Court had no jurisdiction 
to pass such an order. Mr. Bhashayam 
Ayyangar has referred.to the rulings of the 
Privy Council in Kessowjt Issur v. G.I. P. 


Railway Co. (1) and Parsotim Thakur v. ` 


Lal Mohar Thakur (2), the effect of which 
rulings is that the Court has no jurisdiction 
in appeal to admit additional evidence 
except on the grounds laid down in r. 27 
and that the evidence such as is contem- 
plated in r.27 (1) (b) can only be admitted 
when the Appellate Court itself requires 
that evidence to enable it to pronounce 
judgment. He argued that in such cir- 
cumstances the consent of the parties is 
irrelevant and that only grounds which 
would justify the Court in calling for this 
further evidence must be the Oourt’s own 
considered opinion that such evidence is 
necessary to enable ib to pronounce judg- 
ment. It is contended that in the absence 
of such a considered opinion, the Court has 
no jurisdiction to call for further evidence 
and that consent cannot confer jurisdiction 
which does not exist otherwise. Now, it 
must be conceded that the record made by 
the learned District Judge of his reasons 
for calling for additional evidence does not 
strictly comply with the terms of O. XLI, 
r. 27. It must, however, be pointed out that 
in addition to the very brief consent order, 
there is a paragraph in the judgment in 
the course of which the learned District 
Judge points cut the relevance of the 
evidence of the Vakil and observing that 
there must have been some embarrassment 
to the gentleman in questicn by the way 
in which the defence witness brought his 
name forward only in cross-examination, 
expresses the opinion that the evidence of 
this gentleman was important and was 


(1) 31 B 3€1; 34 I A 115; 9 Bom. L R 671; 2M LT 
435; 11 C W N 721;47M Ld 347;60 LJ5;4 ALI 
461 {P C). 

(2) 10 Pat. 654;132 Ind Oas 72; AI R1931P0 
143; 581 A 254; 33 Bom. L R 1015; (1931) A L J 513; 
350W N 786; Ind, Rul. (1931) P O 209; 34 LW 
76; 54 CLJ 1; 12 P L T 683; (1981) M W N 929; 61 M 
LJ 489 (PQ). 
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therefore allowed under O. XLI, r. 27, bya 
consent order which was recorded. 

It must be clearly stated that the mer 
fact that the evidence is important 1s not 
of itself a sufficient ground for admitting. 
that evidence in appeal and it would have 
been very much better had the learned 
District Judge stated his reasons for ad- 
mitting this evidence in terms which would 
indicate clearly that he had applied his 
mind to those considerations which accord- 
ing to O. XLI, r. 27, must govern the Court 
in passing such an crder. At the same 
time I am of opinion that the consent of 
the parties cannot be overlooked in con- 
sidering whether the District Judge's order 
is a proper order in the circumstances. 
Granting that consent cannot confer juris- 
diction where no jurisdicticn exists, the 
position is somewhat different when there 
is jurisdiction, but that jurisdiction can 
only be exercised on particular grounds 
stated in writing. In my opinion the con- 
sent of the parties may be treated as an 
admission by both parties that those 
grounds existed. This admission does not 
stricily absolve the learned District Judge 
from his requirement of satisfying himself 
as tothe necessity for this evidence; but 
it may, to a large extent, cover the defects 
in the record of the reasons for the order. 
There is, moreover, good authority for the 
view that an objection such as has been: 
taken by the appellant to the admission 
of this evidence’ cannot be entertained at 
allin view of the consent before the learned 
District Judge. Itis true that the case in 
Kessowji Issur v. G. I. P. Railway Co, (1), 
in which the Judicial Committee adversely 
commented on the procedure of the learned 
Judges of the High Court in using their 
own personal observations as evidence in 
appealin a manner not contemplated by 
O. XLI, r. 27, wasa case in which the 
Counsel on both sides had agreed to the. 
“procedure adopted; but that was not quite 
the same as a consent by he parties toa 
procedure which in itself is a perfectly 
legitimate procedure, such as is contem- 
plated in O. XLI, r. 27, where the occasion 
for it exists. 

There is a definite ruling of the Privy, 
Council in Jagurnath Pershad v. Hanuman 
Pershad (3), in which their Lordships have 
clearly held that such a consent makes it | 
not open to argument that the admission 
of evidence in appeal was improper, . 

(3) 36 O 833; 3 Ind. Oas. 465; 361 A 221;100L J. 


74; 13 OW N 830; 6M LT 7; 11 Bom. L R 861; 19 M 
LI 435 (PO), = o IH 
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Mr. Bashyam Ayyangar has endeavoured 
to distinguish this case as one falling 
under subecl. (a) of r. 27 (1) and not under 
sub-cl. (b), and it has been so distinguished 
apparently in a Patna case reported in 
Uchant Ahir v. Basawan Ahir, 55 Ind, Cas. 
226 (4). But on a perusal of the judgment of 
the Privy Council, I am of opinion that this 
distinction is based on a misunderstanding 
of the facts of that case. What appears in 
that case is that there was an application 
for probate. The propounder of the will ten- 
dered two witnesses for cross*examination ; 
the caveatcr objected to this procedure but 
the objection was overruled and thereupon 
the caveator declined to cross-examine the 
witnesses. In appeal the evidence of these 
witnesses was admitted -by consent. Now 
this was definitely not a case in which 
evidence had been rejected by she trial 
Court and admitted in the Appellate Court 
it was a case in which the evidence, though 
available, had not been adduced in the 
trial Court, but was considered necessary 
by the Appellate Court, that is to say, it is 
a case falling under sub-cl. (b) of r. 27 and 
not under sub-cl. (a) and the decision of 
the Judicial Committee that in such cir- 
cumstances it is not open in a subsequent 
appeal to question the correctness of the 
admission of this evidence, is an authority 
against the position taken up by the appel- 
lantin this case. I am, therefore, of opinion 
that though one might argue that this 
evidence was not really necessary or of 
very great importance, it is not possible to 
hold in the circumstances that the learned 
District Judge did not honestly form the 
opinion that ‘the evidence was necessary; 
and even if the reasons recorded by the 
learned District Judge be deemed 
inadequate, the consent of the appellant 
‘tothe examination of the further witness 
precludes him from questioning the ad- 
missibility of that evidence in subsequent 
proceedings. That finding concludes the 
appeal. 4 

I must, however, in justice to a witness 
observe that. the learned District Judge has 
fallen into an unfortunate error in describ- 
ing D. W. No. 6 as a dismissed karnam. 
There is no foundation for this aspersion on 
D. W. No. 6 in the record and the error 
seems to have been due toa pure misread- 
ing of the evidence. In the result the 
appeal is dismissed with costs. Leave to 
appeal is refused. 

N. 8, Appeal dismissed. 
\4) 55 Ind, Oas. 226; A I R 1920 Pat, 107. 
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BOMBAY HIGH COURT 
Second Appeal No. 159 of 1936 
August 12, 1998 
Braumont, C. J. AND SBN, J. 
CHANDULAL ASHARAM TRAVADI 
AND OTHERS—PLAINTIFFS— APPELLANTS 
VvErsus 
BAI KASHI—DEFENDANT—RESPONDENT 

Hindu Law-—Stridhan—Succession—Woman mar- 
ried in unapproved form—Absence of regular heir— 
Stridhan goes to husband's heirs—Hvidence Act (I 
of 1872), s. 90— Presumption that contents of docu- 
ment are true, whether arises. 

Under Hindu I aw, upon the death of a woman 
married in an unapproved form, her stridhan, in 
the absence of her regular heirs, goes to her hus- 
band’s heirs as a second line of inheritance and 
does not escheat to the Crown. Ganpat Rama v. 
Secretary of State (2) and Janglubat v. Jetha Appaji 
(3), relied on. 

Section 90, Evidence Act, only provides that 
documents more than 30 years old coming from 
proper custody prove, themselves, but it does not 
involve any presumption thatthe contents of the 
documents are true, n 

8. A. from the decision of the District 
Judge, Broach and Panchmahals at Godhra, 
in Appeal No, 70 of 1932. 


Mr. B. G. Thakor, for the Appellants. 

Mr. R. B. Kantawalla, for the Respon- 
dent. 

Beaumont, C. J.—In this case the plain- 
tiffs sued for possession of certain property 
which had belonged to a lady named Bai 
Moti. The defendant is the person in pos- 
session of tke property. Both the lower 
Oourts held that Bai Moti was married in 
unapproved form. That finding is challenged 
in this second appeal on the ground that 
there is no evidence to support it. The 
lower Courts relied on Exs. 59 and 60, 
whica purported to be accounts showing 
that a price had been paid on the marriage 
of Bai Moti, and that would * constitute 
marriage in unapproved form. The exhibits 
are not signed, and there is nothing on the 
face of them to show by whom they were 
written. The lower Oourts both relied on 


ethe presumption arising unders. 90, Evi- 


dence Act, but that section does not apply, 
It only provides that documents more than 
30 years old coming from proper custody. 
prove themselves, but it does not involve 
any Presumption that the contents of the 
documents are true. I think, however, that 
the documents may be admitted in evidence 
under s. 32, sub-s. 2, Evidence Act, on the ` 
grcund that they appear to be accounts 
written by some clerk in the ordinary 
course of business, and seeing that they are 
more than 70 years old, it is obvious that 
the clerk who wrote them must be dead. 
1 will assume, therefore, that the finding of 
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the lower Courts as to marriage being in 
unapproved form is correct. 

The question then arises whois entitled 
to Bai Moti’s property. The general princi- 
ple which is stated in Mulla’s “Principles 
of Hindu Law’, Edn. 8, p. 145, is not 
disputed, and is in the following terms: 

“Whese a woman dies without leaving any issue, 
her stridhan of every description (except sulka) 
goes, if her marriage took place in an approved 
form to her husband, and failing bim... . ......to 
his heirs, But if the marriage took place in an 
unapproved form, it goes to her mother, than to 
her father, and then to her father’s heirs.” 

As I have said, the accuracy of that pro- 

prsiticn is not disputed. But the lower 
Courts have found asa fact that there are 
no heirs of Bai Moti’s father, and the ques- 
tion therefore is whether in that event her 
property goes to her husband’s heirs, who 
are now represented by the plaintiffs. ‘here 
seems to be no authority upon the point. 
Presumably if the husband’s heirs do not 
take, the property must escheat to the 
Grown, and it certainly seems startling that 
a married woman’s property should escheat 
to the Crown when she left a husband or 
heirs of her husband. In Kanakammal v. 
Ananthamathi Ammal (1) which was dealing 
with a marriage in approved form, it was 
held that on failure of the husband's 
sapindas the blood relations of the pro- 
positus were entitled to succeed to the 
exclusion of the Crown, and came in as 
a sort of second line of inheritance. That 
case was followed by this Oourt in Ganpat 
Rama v. Secretary of State (2). Macleod, J. 
(as he then was) quoted with approval a 
passage from the judgment of the Madras 
High Court in which the learned Judges 
said (p. 295*): 
. “Passing to the second point, it is argued on 
behalf of the” appellant, that on failure of hus- 
band’s sapindas qualified to succeed the line of 
succession is exhausted, and the property escheats 
to the state. 

This is a doctrine contrary to the general spirit 
of Hindu Law of inheritance, and one to which we 


should be loath to giveefiect, It is ansupported by 
any text to which our attention has been drawn.” 


It is argued that we should apply the 
analogy of that case to the case of an 
unapproved marriage and should hold that 
on failure of the Heirs of a woman's father, 
her husband's heirs should be taken asa 
second. line of inheritance. In my opinion, 
that is the right view. As was pointed out 
by Chandavarkar, J. in Janglubai v. Jetha 


(1) 37 M 293; 25 Ind. Gas. 901; 4 I R 1915 Mad. 


8. 
(2) 45B 1106; 62 Ind. Oas 109; AI R 1921 Bom. 
38; 23 Bom. L R 4€2. 
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Appaji (3) in a marriage in unapproved 
form the husband and wife become one 
and the husband therefore’ becomes the 
sapinda of the wife. It seems to follow 
logically that if the wife dies and no 
regular keira to her estate can be found, 
the husband, as: her sapinda, must be 
entitled to succeed by himself or his heirs. 
That was the view taken by the trial Judge, 
but in appeal the learned District Judge 
took the view that the plaintiffs could not 
succeed as this was a case of unapproved 
marriage. I think the decision of the trial 
Court is right. The appeal is, therefore, 
allowed and the plaintiffs’ claim is decreed 
with costs throughout. 

Sen, J—I agree. The lower Appellate 
Court, following Janglubai v. Jetha Appaji 
(3) held that suceession to the stridhan of 
a woman who is married according to the 
unapproved rites is governed by the same 
principles as govern succession to the 
stridhan of a maiden. This conclusion 
was apparently based on the fact that in 
the case of a marriage in an unapproved 
form, the gotra of the bride is not changed, 
a fact to which Chandavarkar, J. has 
referred in the above decision. It seems 
to me that arguments based on the fact 
that the bride’s gotra does not change in 
such marriage cannot carry much weight, 
for, in the case of the marriage of a 
woman in an approved form, there is 2 
change of gotra and yet it is conceded 
that in certain contingencies, viz., on failure 
of her husband’s heirs, her stridhan pro- 
perties g) toher blood relations, who must 
be persons of a different gotra. Therefore 
succession in the case of stridhan property 
cannot always be confined to persons of the 
same gotra, and on that ground it cannot 
be said, as the Appellate Judge has said, 
that the husband’s heirs are not entitled 
to succeed “in any event’. In Janglubai 
v. Jetha Appajt (3) it is pointed out by 
Chandavarkar, J. that whatever (he form of 
marriage, the same sapindaship is shared 
by both the husband and he wife. That 
being so, the position cf a woman married 
according to unapproved rites with regard 
to her stridhan property need not be 
assumed to be the same as that of a maiden, 
though the Oommentator of the original 
text in the Mitdkshara, Mitramisra, has 
named the same heirs after those enumerat- 
ed in such text as having the right to 
inherit in thecase of both a maiden and 
a woman married according to an 
unapproved form. The text and the Oom- 


(3) 32 B 409; 10 Bom. LR 522, 
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mentary, in my opinion, do not contemplate 
the cage in which there is a failure of the 
heirs described therein. Ia the Mitakshara 
the list of the enumerated heirs was certain- 
ly not exhaustive, as the Commentary of 
Mitramisra shows. 

It is ditficult to say, therefore, that the 
heirs named by Mitramisra were intended to 
constitute an exhaustive list. There is, there- 
fore, in my opinion, considerabie force in 
the line of reasoning adopted by the learned 
trial Judge, The present is a case of asura 
marriage, which is one of the recognized 
forms of marriage, and on principles of 
natural justice, there does not seem to be 
any reason for excluding, in the case of the 
stridhan of a woman married by unap- 
proved rites, the heirs of her husband, who 
are her sapindas hy marriage, where there 
is a failure of the heirs enumerated in the 
text and those named in the commentary. 
There is no presumption, in my opinion, in 
such cases, that such persons are excluded 
from the heirship. There is no text specifi- 
cally excluding all heirs who are not men- 
tioned, and there does not appear to be any 
intention that on failure of the heirs that 
are mentioned, the property is to escheat 
to the Crown. In Kanakammal v. Ananih- 
amathi Ammal (1) also, there was an absence 
of text on the point which their Lordships 
had to decide, and the decision was 
actually based on observations to be found 
in Dr. Banerjee’s book “Hindu Law of 
Marriage and Stridhan” and in West and 
Buhler. On the same principle, I think, 
we are entitled to huld that the view taken 
by the trial Court is correct and that the 
husband's heirs are entitled to succeed in 
the present case. 


8. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 683 of 1933 
October 14, 1932. 

ASpux Rasgip, J. 
FAZLU—PLaIntTivEF—APpSLLANT 
VEFSUS 
‘MUNICIPAL COMMITTEE, ROHTAK—~ 


DeFaNDANT— RESPONDENT 

Punjab Municipal Act (TII of 1911), ss. 195, 225— 
Notice not falling under s. 195 and ultra vires—Civil 
Court's jurisdiction, if ousted. 

If the notice falls within the purview ofs. 193, 
Punjab Municipal Act, then the Oijvil Courts have 
no jurisdiction andthe only remedy of the aggrieved 
party isto take action under s. 225, If, however, the 
notice does not fall within the purview of s. 195 and 
is wholly ultra vires, then the jurisdiction of the 
Civil Courtisnot ousted. The Oommittee may have 
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jurisdiction to pass a resolution, but as soon as they 
jasae a notice which affects the rightsof the third 
parties, it is for the Civil Court to determine whether 
the action of the Committee is wholly wlira vires or 
whether it is intra vires. Naubahar Hussain Shah 
y. Municipal Committee, Batala (i), commented upon, 
Amrik Singh Daya Singh v. Municipal Committee, 
Jhelum ‘2), relied on. 

S8. C. A. from the decree of the Senior 
Sub-Judge, Rohtak, dated March 14, 1936. 

Mr. Faqir Chand Mittal, for the Appel- 
lant. 

Mr. Qabul Chand Mittal, 


pondent. 


Judgment.—On November 1, 1935, the 
Municipal Committes of Rohtak served a 
notice under s. 195, Punjab Municipal Act, 
on Fazlu, plaintiff, requiring him to remove 
a certain thata within thirty days. Fazlu 
instituted the present suit for a permanent 
injunction torestrain the defendant Muni- 
cipal Committee from interfering with the 
plaintiff's right in the ihata. He also 
prayed that notice under s. 195, Punjab 
Municipal Act, may be declared to be 
invalid. The trial Court came to the con- 
clusion that the ihata had been construct- 
ed by Fazlu twenty-five years before the 
issue of notice by the Municipality. It 
held that s. 195 was not applicable and 
decreed the plaintiff's claim. On appeal, 
the learned Senior Subordinate Judge held 
that the Oivil Courts had no jurisdiction 
to entertain the plaintiff's claim. The 
reasoning of the learned Senior Subordi- 
nate Judge is that the person who feels 
aggrieved by a notice under s. 195, Punjab 
Municipal Act, must appeal to the Commis- 
sioner under s 220, and the order of the 
Commissioner is final and no suit lies to 
challenge the validity of the notice under 
s. 195 in a Civil Gourt. The learned Judge 
did not decide whether the thata in dis- 
pute had been constructed twenty five 
yeais before the issue of the notice by 
the Municipal Committee. 

In my opinion, the view of the learned 
Judge that the present suit is not enter- 
tainable ina Civil Oourt is not sound in 
law. Section 199 lays down that, if a 
building is erected without sanction as 
required by s. 189 (1); or without notice as 
required by s. 199 (z); or when sanction 
has been refused, the Ccmmittee may by 
notice delivered to the owner within six 
months from the completion of the building 
require the building to be altered or 
demolished as it may deem necessary within 
the period specified in such notice. If the 
notice falls within the purview of s. 195, 
Punjab Municipal Act, then the Oivil Courts 
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have no jurisdiction and the only remedy 
of the aggrieved party is to take action 
under s. 225. If, however, the notice does 
not fall within the purview of s. 195 and 
is wholly ultra vires, then the jurisdiction 
of the Civil Court is not ousted. In fact 
the learned Senior. Subordinate Judge 
himself remarked that, “if the order of a 
Municipality is ultra vires, the Civil Courts 
had jurisdiction". He, however, went on 
to observe that in this casethe Municipal 
Committee had jurisdiction to pass a reso- 
lution about the issue of a notice to the 
plaintiff and to take action under s. 195. 
It is clear from this observation that the 
Senior Subordinate Judge entirely mis- 
understood the question of law involved in 
this case. The Committee may have 
jurisdiction to pass a resolution, but as 
soon as they issue a notice which affects 
the righis of the third parties, it is for 
the Civil Court to determine whether the 
action of the Committee is wholly ultra vires 
or whether it is intra vires. 

Reliance was placed by the lower Appel- 
late Court on Naubahar Hussain Shah v. 
Municipal Committee, Batala (1) which cor- 
responds to 16 Lah. 529 (1). It was held in 
that case thatan objection to an assess- 
mentunders.t4and s. $6, Panjab Munici- 
pal Act, can only be taken in the manner 
provided for in the Act and the Civil 
Court has no jurisdiction to try the 
question. This ruling was considered by 
another Division Bench in Amrik Singh 
Daya Singh v. Municipal Committee, 
Jhelum (2) The learned Judges observed 
that if Naubahar Hussain Shah v. Munici- 
pal Committee, Batala (1), intended to lay 
down that even an assessment which was 
uliva vires of the Act could not be made the 
subject of a civil suit, then with the 
greatest respect they were not prepared to 
agree withthat view. I am of the opinion 
that if the action of the Municipal Oom- 
mittee is ulira vires of the Act, the Civil 
Courts have jurisdiction and. that the 
correct view of the law is, the one taken in 
Amrik Singh Daya Singh v. Municipal 
Commitee, Jhelum (2}, at p. 9744, If the 
learned Senior Subordinate Judge comes to 
the conclusion that the ihata in question 
was built more than six months before 
the issue of the notice, the Civil Courts 
will have jurisdiction to decide the whole 
. (1) 36P L R 301; 159 Ind. Oas. 1059; A I R 1935 
Lah, 970; 16 L529; 8 R L 462 


(2) A I R1936 Lah, 972; 1€8 Ind. Oas 62;1L R 
(1937) Lah. 567; 39 P LR 976; 9R L 589. 
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case. If, on the other hand, he comes to the 
conclusion that the thata was built within 
Bix months of the issue of notice, then the 
only remedy ofthe aggrieved party would 
be the one provided under s. 225, Punjab 
Municipal Act. For the reasons. given 
above, I accept this appeal, set aside the 
judgment and the decree of the learned 
Senior Subordinate Judge and remand the 
case to him for re decision. The courtefee 
levied on the memorandum of appeal in 
this Court will be refunded and the other 
costs will abide the result. l 
S. Case remanded. 
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RANGOON HIGH COURT 
Civil Revision No. 377 of 1937 
February 21, 1938 
SHARPE, J. 

MATHURA PRASAD-—~ApPLiosnt 
versus 


R. A. PHILIPS—RESPONDENT 

Civil Procedure Code (Act V of 1903), 0. XXXIII, 
r. 2 (1) (Rang.) — Person who has applied for leave. 
to sue as pauper may at any time apply for leave 
to pay court-fee ~On such application previous ap- 
plication stands rejected—Plaint, however, is not 
automatically rejected—Court, if under s. 149 allows 
him to pay court-fee, plaint must be deemed to be 
stamped on original date of filing it. 

A plaintiff, who has applied for leave to sue asa 
pauper in accordance with the terms of O. XXXIII, 
may at anytime apply to the Court under s. 149 for 
leave to pay the court-fea payable on the plaint. By 
making such application his prior application to 
sue asa pauper must be taken to be abandoned and 
will accordingly stand rejected. The plaint, however, 
is not automatically rejected when the petition to 
sue as a pauper is rejected. In such cases the position 
is that there is before the Court a plaint on which 
proper court-fees have not been paid, but the provisiong 
of 8. 149, Civil Procedure Code, are available for the 
assistance ofthe plaintiff. The Court must exercise 
its discretion judicially and must consider all the 
circumstances of the case, including, of course, the 
fact that, if the application is granted, the plaintiff 
may, by presenting and subsequently abandoning a 
petition for leave to sue as a pauper, have obtained 
a valuableextension of time, and that the Court, by 
plaintiff's favour, 
may in effect be extending the limitation of time 
imposed by statute. If the Courf exercises its dis- 
cretion in favour of the plaintiff and allowshim to 
pay the requisite court-fee within the time to be 
fixed by it, then the plaint must be deemed to have 
been properly stamped on the date on which it was 
originally filed Skinner v. Orde(1), Bank of Bihar, 
Lid. v, Ramchanderji Maharaj (2) and Jagadishwars 
Debee v. Tinkari “Bibi (5), referred to. Ahmed 
Ebrahim Rowther v. Mohamed Megra Sahib (Hand 
Sook Lal v. Dal Chand (5), relied on. Ma Saw Yinv. 
8. P. K. A. A.M. Firm (8), distinguished. 

Mr. AN. Basu, for the Applicant. 

Mr. G. N. Banerji, for the Respondent. 

Order.—This application for revision 


raises two. short points, namely: (1) can 


¢ 
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an applicant for leave to sus as a pauper 
Subsequently, and prior to the determina- 
tion of that application, apply to pay the 
proper court-fees ? and (2) if in such a case 
he is allowed to pay the court-fees, is the 
date of bis application to sue as a pauper 
or the date upon which he pays the court- 
fees, the guiding date forthe purposes cf 
the Limitation Act? It is necessary to 
bear in mind frcm the outset that O. XX XIII, 
Civil Procedure Code, has been entirely 
superseded so, far as this High Court is 
concerned, by this High Court's own 
O. XXXIII, which differs ina number of 
material particulars from the correspond- 
ing order to be found in the Code of 1908. 
In this judgment references toO. XXXIII, 
are references to O. XXXIII of this High 
Court. : 

The material dates and facts in this case 
_ are as follows: On August 5, 1933, the 
defendant executed a promissory note for 
Rs. 350 in favour of one Nandakumar 
Mahajan who on March 6, 1936, endorsed 
it over to the plaintiff for valuable con» 
sideration. On August 5, 1936, the plaintiff 
presented a plaintin the Gourt of Small 
Causes, Rangoon, in which plaint he claimed 
from the defendant the said principal sum 
of Rs, 350 together with interest thereon 
and in accordance withr. 2 (1) of 
O. XXXIII, he also presented therewith 
a petition for leave to sue as a pauper. 
The Court proceeded tothe hearing of the 
petition in accordance with the provisions 
ofr.4of O: XXXIII. The petition was 
down for hearing on August 21, 1936, but 
for various reasons it was adjourned from 
time to time, andstill no evidence had been 
taken by the following December 21, on 
which dale the petition was again in the 
list for hearing. Upon its being called on 
that day, the learned Pleader appearing 
for the petitioner intimated that he was 
proposing to pay the full court-fees on the 
plaint. Hs was given time to doso until 
January 15,1937, and on that date the 
full court-fee stamps were affixed to the 
plaint. The matter was placed before the 
Chief Judge who directed that regular 
proceedings should be opened and that the 
matter should be placed before the Second 
Judge for furtber action. The latter subse- 
quently transferred the plaint tothe regu- 
lar file and the Suit proceeded in the usual 
way. Two issues were framed, the second of 
which raised the question as to limitation. 
The learned Second Judge found that the 
original application for leave to sue as a 
Pauper was not made in good faith and 
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that the plaintiff's claim was time barred, 
and he dismissed the suit with costs. The 
plaintiff has now filed this application for 
revision. 

The learned Advocate for the applicant 
cited three cases before me: Skinner v. 
Orde (1), Bark of Bihar, Ltd. v. Ramchander- 
ji Maharaj (2) and Jagidishwari Debee v, 
Tinkari Bibi (3). Each of those cases fell 
to be decided under a provision of the law 
whereby a pauper applicant was not re- 
quired to present a plaint together with an 
application to sue as a pauper as is required 
by our present O. XXXII, but had only 
to file a petition to sue as a pauper without 
a plaint, such petition being required, 
however, to contain the particulars required 
in regard to plaints. It is because of this 
distinction between our rules and the rules 
under which the above-mentioned cases 
were decided that it is not possible to 
apply the reasoning in those judgments to 
the facts ofthe present case, but in my 
judgment, the ultimate result of the differ- 
ent wording in our O. XXXIIL, is substan- 
tially the same asthe results arrived at in 
the three cases which I have just mentioned. 

The position under O. XXXII of this 
High Court appears to meto be this: A 
pauper applicant has, as I have already 
pointed out, actually to present a plaint. 
My brother Baguley and I have recently 
held in Ahmed Ebrahim Rowther v. Moham- 
mad Meera Sahib (4), that an application 
for leave tc sue as a pauper is entirely a 
matter of procedure, and thatthe plaiat is 
not automatically rejected when the peti- 
tion to sue asa pauperis rejected. In my 
judgment, in Buch cases as the present, the 
position is that there is bef.re the Court a 
plaint on which proper court fees have not 
been paid, but the provisions of s. 149, 
Civil Procedure Code, are available for the 
assistance of the plaintiff. That section 
gives the Court a discretion to allow the 


, Plaintiff to pay the whole or any part of 


the necess2ry court-fee and upon ‘such pay- 
ment the plaint in respect of which such 
court-fee is payable shall have the same 
force and effect as if the court-fee had been 
paid in ths first instance. If the Court ex- 
ercises its discretion in favour of the plaint- 
iff and allows him to pay the requisite 
court-fee within the time to be fixed by it, 

(1) 2 A 241; 6 I A 126; 4 Sar, 31 (P O). 

(2) 9 Pat. 439; 118 Ind. Oas. 329; A I R 1929 Pat, 


637; 11 P L T 55; Ind. Rul. (1929) Pat. 521. 
(3) 62 O 711; 150 Ind. Oas. 536; A I R 1933 Cal. 28; 
R O 414. 


(4) (1938) Rang. 68; 174 Ind, Oas. 263; A I R 1938 
Rang. 58; 10 R Rang. 396. 
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then tke plaint must be deemed to have 
been properly stamped on the date on 
which it was originally filed. By applying, 
during the pendency of the inquiry into 
his pauperiem, for lesve to pay the court- 
fees ordinarily payable in respect of his 
plaint, a plaintiff admits that he is no longer 
desirous of suing a8 & pauper and must 
be taken toabsndon his petition to be 
allowed so to sue. But he gives up nothing 
else; he does not thereby abandon his 
suit. Therefore a plaintiff, who has applied 
for leave tosue as a pauper in accordance 
with the terms of O. XX XIII, may, at any 
time, apply to the Court under s. 149 for 
leave to pay thecourt-fee payable on the 
plaint. By making such application his 
prior application to sue as a pauper must 
ba taken to be abandoned and will accord- 
ingly stand rejected. It is then incumbent 
upon the Oourt to deal with the application 
under s. 149. The Court must exercise its 
discretion judicially and must consider all 
the circumstances of the case, including, 
of course, the fact that, if the application 
is granted, the plaintiff may, by presenting 
and subsequently abandoning a petition for 
leave to sue as a pauper, have obtained a 
valuable extension of time,and that the 
Court, by exercising its discretion in the 
plaintiff's favour, msy in effect be extending 
the limitation of time imposed by statute. 
The general principles which I have just 
enunciated would appear to be entirely in 
consonance with the decision of Young, J. 
in Sook Lalv. Dal Chand (5). The recent 
Bench decision in Ma Saw Yin V. S. P.K, 
A. A.M. Firm (6), is distinguishable from 
the case which Ihave to decide because 
(a) it fell to be decided under O. XXXIII, as 
it stood before it was re-cast by the Rule 
Committee of this High Court, and (b) in 
that case no application was made under 
s. 149, until after the rejection of the peti- 
tion to sue as a pauper. I will now apply 
these principles tothe present application 
for revision. When, on December 21, 1936, 
the learned Advocate for the plaintiff 
intimated that he was paying the court- 
fees (the diary entry reads: “Basuis paying 
court-fee. To pay on January 15, 19937"), 
he was notentitled, as of right, to pay 
them. Heought to have been taken as 
merely applying for leave to do so, and the 
Court ought to have considered the matter 
and exercised its discretion judicially, and 


(5)1 R 196; 74 Ind. Cas. 835; A I R 1923 Rang. 
5 


= (6) (1937) Rang. 331; 169 Ind. Cas. 890; A IR 1937 
Rang. 185; 10 R Rang. 42. 
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have either granted or refused that appli- 
cation only after a proper consideration of 
the whole matter. It does not appear either 
that the Court treated Mr. Basu's state- 
ment as an application under s. 149, or 
that, if it did treat it as such an applica» 
tion, it considered it as it should have 
done. When the matter subsequently came 
before the Second Judge in the circum- 
stances which I indicated al an early point 
in this judgment, he framed an issue asto 
limitation, and in connection with that 
issue recorded certain evidence of the 
plaintiff and two of his witnesses with a view 
to ascertaining, as he later expressed it in 
his judgment, “whether the original appli- 
cation to sue in forma pauperis was fraudu- 
lent and mala fide or a bona fide one.” > 

I will deal with the case as if, on Decem- 
ber 21,1936, the plaintiff had asked for 
leave under s. 149, to pay the court-fees on 
his plaint. That is the most favourable . 
assumption which I can make in the plaint- 
iff's favour. Iam quite satisfied from the 
evidence to which L have just referred and 
which I need not here discuss, that that 
application, if considered at all, must have 
failed. The. dismissal of that application 
leaves an unstamped plaint without any 
supporting application to sue as a pauper, 
because, as Ihave already held, upon an 
application for leave to pay court-fees being 
made, the application for leave to sue asa 
pauper automatically stands -:ejected. The 
net result is an unstamped plaint, which 
must involve the dismissal of the suit. As 
in fact the plaintiff's suit has been dig- 
missed, the result arrived at by the Small 
Cause Court is correct in law, although the: 
means by which that result was achieved 
were not such as they should have been. 
But as the actual result is what it should . 
have been, this application for revision is 
dismissed with costs. 

8. Application dismissed. 
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CALCUTTA HIGH COURT 
Appeal No, 1291 of 1936 
August 20, 1937 
R.C., MITTER, J. 
NARAYAN SARKAR AND ANOTEgR— 
DBEFENDÅNTS—ÅPPELLANTS 
versus »” 
MAHARAJA SRISH CHANDRA NANDI— 
PLAINTIFF—RESPON DENT 
Bengal Tenancy Act (VIII of 1885), 8s. 6, 7— 
Scope of —Hxistence of tenure at time of permanent 
seitlement—Enhanctibility of rent an incident of 
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tenure—Coniract belween parties regulating amount 
or princtples of enhancement—Methods under s. 7, 
whether applicable. 

If a tenure was in exjstence at the time of the 
permanent settlement, the landlord is entitled to an 
enhancement of rent under cl. (a) of s., 6, Bengal 
Tenancy Act, if he proves that enhancibility is one 
of the incidents of this tenure and if there has not 
been any contract to regulate the principle on which 
or the amount by which, the enhancement isto be 
given, the case would come within either of the 
two methods of assessment of rent prescribed in 
8. 7, Bengal Tenancy Act, notwithstanding the fact 
that the tenure was in existence from the time of 
the permanent settlement, But if the tenure was 
in existence from the time of the permanent settle- 
ment and ifthe enhancibility is one of the inci- 
dents of the said tenure and there is at the same 
time a contract between the parties regulating the 
amount of enhancement or the principle of enhance- 
_ ment, that contract must be given effect to and the 
two methods of assessment indicated in s. 7, which 
section is expressly made subject to any contract 
between the landlord and the tenant, would not be 
the proper method to apply. 

A. from the appellate decree of the 
as Judge, Rangpur, dated March 16, 

Messrs. Atul Chandra Gupta and Jitendra 
Kumar Sen Gupta, for the Appellants. 

Mr. Ramaprosad Mukhopadhaya, for the 
Respondent. 

Judgment.—This appeal is on behalf of 
the defendants and it arises out of a pro- 
ceeding under s. 103, Bengal Tenancy 
Act, started by the landlord plaintiff. The 
subject-matter of the suit is atenure. It 
has been recorded in the family published 
Record of Rights as a permanent tenure 
with the incident of enhancibility of rent. 
Relying upoc the entry in the Record of 
Rights, the landlord instituted the proceed- 
ings unders. 105, Bengal Tenancy Act, for 
enhancement of rent under the provisions 
of s. 7 of the Act, his case being that it is 
a tenure which was created after the time 
of the permanent settlement. The defend- 
ants raised a defence which comes under 
the provisions of s. 105-A, Bengal Tenancy 
Act, namely that their tenure was a per- 
manent tenure existing from the time of 
the permanent settlement and therefore 
there could be np enhancement of rent. 
After the defendanis had pleaded in that 
manner the plaintiff tock up the position 
that even ifthe tenure be proved to have been 
in existence at the time of the permanent 
settlement he is entitled to get enhance- 
ment under cl. (a) cfs. 6, Bengal Tenancy 
Act, on the ground that he would be liable 
to prove from the terms and conditions of 
the grant that the rent cf the tenure was 
liable to enhancement. For the purpose of 
proving the terms and conditions of the 
grant, if the grant be proved jo be at or 
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before the time of permanent settlement, 
he, the plaintiff, proved a kabuliyat exe- 
cuted by the predecessors-in-interest of the 
defendanis in favour of the predecessors in- 
interest of the plaintiff on May 20, 1861. 
That kabuliyat has been marked Ex. 1. 
I will have to consider the terms and con- 
ditions of this kabuliyat both in relation to 
the contention raised about the applicabi- 
lity of s. 6, el. (a), Bengal Tenancy Act, and 
in also considering the contention raised 
before me by Mr. Gupta appearing for the 
defendants-appellants that his clients are 
entitled to get the benefit of presumption 
as to the fixity of rent as provided forin 
s. 50, Bengal Tenancy Act. 

For the purpose of proving that the 
tenure was in existence at the time of the 
permanent settlement, the defendants pro- 
duced a document Ex. D-1 and a decree 
(Ex. D) of the year 1854. The document 
Ex. D-1 shows that the tenure was in exist- 
ence fromthe year 1836 at least. From 
these two documents the learned Assistant 
Settlement Officer came to the conclusion 
by drawing a presumption that the tenure 
was in existence at the time of the perma- 
nent settlement. He accordingly held that 
the plaintiff was entitled to enhancement 
only if he could bring his case under cl. (a) 
of s. 6, Bengal Tenancy Act. There was 
no occasion for the application of cl. (b) 
of that section, because it was not the 
plaintiff's case taat the defendants or their 
predecessors-in-interest had at any time 
received reductions of rent otherwise than 
on account of diminution in area. The 
learned Assistant Settlement Officer there- 
fore proceeded to consider as to whether 
the case came within cl. (a) of s. 6. He 
held that there was no proof of any local 
custom by which the landlord is entitled 
to enhancement of rent, He accordingly 
proceeded to consider Ex. 1, the kabuliyat 
of the year 1861. That kabuliyat recites 
that there was a tenancy in the name of 
the predecessor of the executant of the 
kabuliyat and thereafter in their names in 
the sherista of the landlord bearing a rental 
of Rs. 7414-9-0. This rental is mentioned in 
Ex. D-1 and also ia the decree of the year 
1851. Then it recites that there was a 
proposal by the landlord for re-measure- 
ment of the lands and for jamabandi. The 
kabuliyat then says that pending the 
measurement and readjustment of rent, the 
executant of the kabuliyat agreed to pay 
for five years the sum of Rs. 79 odd, that 
isto say, to pay an enhancement of about 
Rs. 5 per year. It further goes on to say 
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that after the re-measurement of the land 
the tenant would attend the jamabandi 
and if he attends the jamabandi, he will be 
bound to pay on the area found out on 
measurement a rate of rent according to the 
rate of rent prevailing in the villages apper- 
taining to the pargana. But, if he fails to 
attend at the jamabandi, any rent settled 
by the landlord in his absence would be 
binding on him. There is a further 
clause that after the expiration of the period 
of five years during which the rent of 
Rs. 79 odd was to remain current, the land- 
lord would be entitled to resume in his 
khas possession such lands of the tenure as 
would be necessary for the construction of 
his kutcheribari or for the establishment 
of any hat or bandar. But in that case the 


tenant would be bound to pay the rent of 


the remaining lands at the aforesaid nirik 
that is to say, at the nirik or rate of rent 
prevailing in the villages appertaining to 
the pargana. This may be conveniently put 
asthe pargana rate. The lust clause in the 
lease is that after the five years the tenant 
- would be bound to take a new settlement. 
This last clause in my opinion means 
that the tenant would be bound to agree to a 
re-settlement and re-adjustment of rent after 
the measurement which was then in con- 
templation had been completed, and that 
re-settlement and re adjustment of rent 
would be at, as I may call, the pargana 
rate. The learned Assistant Settlement 
Officer on construing this kabuliyat, Ex. |, 
came to the conclusion that it proved 
one of the conditions under which the 
tenure was held, that condition being that 
the tenant would be bound to pay enhance- 
ment of rent. He accordingly held that 
although the tenure was in existence from 
the time “of the permanent settlement by 
the condition of the grant, the landlord 
was entitled to get enhancement. Then 
he proceeded to determine the amount of 
enhancement and in fixing the said amount 
he proceeded upon sub ss. 2 and 3 cfs. 7, 
Bougal Tenancy Act. I may mention 
here that the question about the genuineness 
of Ex.- 1 was raised by the defendants 
before the Settlement Officer bat he found 
the said document io be a genuine one. 
The defendants preferred an appeal to the 
Special Judge; and in ih: grounds of appeal, 
they limited their objections to two matters. 
First of all they said that Ex. 1 was not 
a genuine document, and secondly, if it 
was a genuine documant, it did not prove 
that enhancibility was one of the incidents 
: of the tenancy. They did not take any 
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ground in the grounds Of appeal before 
the lower Appellate Court that ifthe grant 
of the tenure had been in existence from 
the time of the permanent settlement, the 
principle on which the rent had” “been 
assessed by the Assistant Settlement Officer 
was wrong, nor did they challenge the amount 
of assessment fixed by the Assistant Settle- 
ment Officer. The learned Special Judge, 
however, reversed the finding of the Assistant 
Seltlement Officer as to the time of the 
creation of the tenure and came to the con- 
clusion that the tenure came into existence 
in the year 1861 as a result of the kabuliyat 
Ex, 1. He concurred with the finding of 
the learned Assistant Settlement Officer 
in holding that the said document was 
genuine. Having recorded that finding he 
affirmed the decree made by the Assistant 
Settlement Officer. 

The defendants have preferred the appeal 
to this Court. Mr. Gupta appearing for 
them raises three contentions before me. 
His first contention is that Ex. 1 has 


been misconstrued by the learned Special ` 


Judge, and on a proper construction 
thereof, it ought to be held that the tenure 
did not come into existence for the first 
time in the year 1861 and as the result 
of the settlemeot evidenced by Bx. 1; 
secondly, that the finding of the Assistant 
Settlement Officer that the tenure was in 
existence from the time of the permanent 
settlement ought to be affirmed and in that 
case ihe landlord is not entitled to get 
enhancement on the principle formulated 
in s. 7, Bengal Tenancy Act, but he can 
get such enhancement as is provided for by 
the terms and conditions of the grant, the 
material terms and conditionsin this respect 
apprearing in Ex. l; thirdly, that in any view 
of the matter, since his clients have been 
paying rent at a uniform rate for more than 
20 years, that rent, namely Rs. 79 odd, 
ought to be presumed to be fixed in per- 
petuity. It is necessary to examine these 
contentions. 

I do see great force in the first contention 
of Mr. Gupta. Exhibit b recites that the 
tenure was in existence before the date 
of Ex. 1, that is tosay, before 1861. The 
purpose of Ex. 1 was to enhance the rent 
provisionally till the measurement aud 
jamabandi then contemplated by the land- 
lord. These recitals that the tenure was 
existing from before 1861, contained in 
the kabuliyat Ex. l, are wel: supported by 
Ex. Del and the decree Ex. D. By Ex. 1 the 
lease fora term of years was not created; the 
Jast clause in Ex. lin my judgment means 
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that there was not to be a fresh and a new 
lease after the expiry of five years but 
the rate is to be then re-adjusted. The 
tenure-was one created from before 1861, was 


- Continuing in 1861 and was to continue there- 


after and only the rent was to be revised 
after the said terms. [ do not, therefore, 
subscribe to the view of the learned Special 
Judge that 1861 was the date of the creation 
of the tenure which is the subject-matter of 
the proceedings under s. 105. That being 
Bo, the lower Appellate Court must determine 
the question as to whether the tenure was 
in existence at the time of the permanent 
settlement or came into existence after that 
date. The direct evidence is that the tenure 
was In existence from 1836, at least that 
16 proved by Ex. D-1. The Assistant Settle- 
ment Officer, from the fact that the tenure 
was In existence in 1836, drew the inference 
that it was in existence at the time of the 
permanent settlement. Whether that infer- 
ence is a correct inference and ought to be 
made in the circumstances of the case is a 
point which must be considered by the last 
Oourt of fact, namely the Court of the Special 
Judge. The judgment of the lower 
Appallate Court must accordingly be set 
asid: and the case remanded to that Oourt 
in order that it may consider the said find- 
ing of the Assistant Settlement Officer as 
to when the tenure first came into exist- 
ence. 

I would now take up the second and 
third contentions raised by Mr. Gupta, and 
although I have indicated just now what 
would be my order, it is necessary to make 
my observations upon the said points in 
ordér thatthe matter may be clarified and 
there may not be-any difficulty at the 
time when the Oourt of Appeal below 
re-hears the case after remand. I do not 
consider that there is any substance in 
the third point raised by Mr, Gupta. The 
kabuliyat lix.1 has been found by the 
lower Appellate Court to be a genuine 
document, That finding is binding on me 
and it must be (ken to be the final fnd- 
ing of fact. That being so, Ex. 1 says 
that the tenant agreed to pay an enhance- 
ment of about Rs. 5. The landlord has 


` proved enhancement in the year 1861. If 


the tenant wants to get rid of that enhance- 
ment, 16 is for him to show that that increase 
in the amount of rent was referable only 
to Increase in area. The onus in this 
respect is on him. There is no such 
explanation offered by the defendants and, 


therefore, it must be taken that the rate of - 


rent was enhanced in the year 1861 and the 
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tenant at that time submitted to that 
enhancement. That alone would be suff- 
cient to rebut the presumption of fixity of 
reut arising from uniform payment of rent 
for 20 years or more before the institution of 
the proveedings under s. 105, Bengal 
Tenancy Act. 

The first part of Mr, Gupta's second con- 
tention cannot be accepted because the 
finding of the Assistant Settlement Officer 
as to whether the tenure wasin existence 
at the time of the permanent settlement 
must be re-considered not by me but by 
the lower Appellate Court; and in that 
respect I have already given my directions. 
The second part of Mr. Gupta's second 
contention requires some consideration. 
That contention will only be relevant if 
the lower Appellate Court comes toa finds 
ing that the tenure was in existence at the 
date of the permanent settlement. If it 
comes to the finding that the tenure was 
created after the permanent settlement 
this further contention of Mr. Gupta would 
not require any consideration. Ia making 
the following observations I would accord- 
ingly proceed upon that footing, that is to 
say, What would be the position if the 
Court of Appeal below comes toa fiading 
in agreement with the Assistant Settlement 
Officer that the tenure was in existence at 
the time of the permanent settlement. 
Mr. Gupta says that if the case comes 


within c), (a) of s. 6, Bengal Tenancy Act, 


the principle andthe amount of enhance- 
ment must be regulated by the contract 
between the parties. The contract can be 
proved either by the production of the 
original grant or if the original grant bé 
not forthcoming by such evidence from 
which the conditions of the grant could be 
inferred. In this case the original grant 
is not forthcoming. But Ex. 1 had been 
used for the purpose of proving seme of the 
conditions of the original grant. On its 


„construction I agree that enhancibility was 


one of the incidents of the tenure whenever 
that was created. Exhibit 1 being the only 
reliable ev.dence to prove some of the con- 
ditions of the grant, Mr. Gupta says that 
there is no doubt the right of enhancement 
in the landlord but the enhancement ought 
to be not on the principles formulated in 
s. 7, Bengal Tenancy Act, but according to 
the terms laid down in Hs. 1, that is to 
say, the landlord is only entitled to gèt such 
enhancement as the pargana rate would 
give him. In using the words “pargana 
rate’ I have used itin the sense in which 
itis used in Ex.1. He further says that if 
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the landlord is unable to prove what was 
the pargana rate according to the meaning 
assigned to it in Ex. 1, the landlord is not 
entitled to any enhancement.at all and the 
amount of enhancement which tLe Assistant 
Settlement Officer has given and which 
proceeds upon the basis of s. 7, Bengal 
Tenancy Act, must be set aside. 

Now s. 7 says that where the rent ofa 
tenure is liable to enhancement it would 
be enhanced according tothe two methods 
indicated in thateection. But that section 
is made subject to any contract between 
the landlord and the tenant. Ifthe tenure 
was in existence at the time of the perma: 
nent settlement the landlord was entitled 
to an enhancement of rent under cl. (a) of 
s. 6, because by Ex.1he has proved that 
enhancibility is one of the incidents of this 
tenure.. TLerefore, this is a tenure which 
is liable to enhancement and if there had 
not been any contract to regulate the 
principle on which or the amount by which, 
the enhancement is tọ be given, the case 
would have come within either of the two 
methcds of assessment of rent prescribed in 
s.7, Bengal Tenancy Act, notwithstanding 
the fact that the tenure was in existence 
from the time of the permanent settlement. 
But if the tenure was in existence from 
the time of the permanent settlement and 
if the enhsencibility is one of the incidents 
of the said tenure and there was at the 
same time a contract between the parties 
regulating the amount of enhancement or 
the principle of enhancement, that contract 
must be given effect to and the two 
methcds of assessment indicated in s. 7, 
which section is expressly made subject to 
any contract between the landlord and the 
tenant, would not be the proper methods 
to apply. That is my constructicn of 
ss.6 and 7, Bengal Tensency Act. In tke 
kabuliyat Ex. 1, the right of the landlord 
to enhance is defined by a contract. It is 
that he is to enhance therent according to 
the rate prevailing in tke 
appertaining to the pargana. There is, 
however, another difficulty in Mr. Gupta’s 
way. In the grounds of appeal in the lower 
Appellate Court this point was not raised by 
his clients. 

Ag Ihave indicated above the two con- 
tentions raised by tke grounds of appeal 
were: (1) that the kabuliyat Ex, 1 was not 
genuine, and (29) that enhancibility was 
not cne of the incidents of this tenure which 
has been found by the Assistant Setilement 
Officer to have been in existence from the 
time of the permanent settlement. No 
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ground wastaken thatin the event of the 
Court holding that enhancibility was one 
of the incidents of this tenure and that it 
had existed from the permanent settlement 
the Assistant Settlement Officer had applied 
a wrong principle, namely the method 
indicated in s. 7 in arriving at the amount 
to be fixed; nor was any ground taken 
there that the enhancement ought to be 
according to the pargana rate, The con- 
tention which Mr. Gupta had raised before, 
me would involve an investigation into new 
facts not brought before the Court below 
namely what is the pargana rate. Itis no 
doubt open to the lower Appellate Court to 
grant leave to the defendants appellants to 
urge a point which is not taken in the 
memorandum of appeal, It is with such 
leave that this ground could be put forward. 
Aslam remanding the case tothe lower 
Appellate Court it would befor that Court 
either to grant or withhold leave with 
regard tothe point which is the subject- 
matter of the second part of the second 
contention of Mr. Gupta, the point which I 
have indicated above. [ cannot, and I 
would not, in any way fetter the discretion 
of the lower Appellate Oourt in the matter 
of leave. That Court may or may not grant 
leave to urge this ground; but as I have 
indicated, the occasion for considering 
whether leave to urge this point would be 
granted or not by the lower Appellate Gourt 
would only arise if the lower Appellate 
Court comes toa finding that the tenure has 
been in existence from the permanent 
settlement. With these observations I 
send the case back to the lower Appellate 
Court to be disposed of in acccrdance 
with the directions given above. The- 
appeal is accordingly allowed, the decree 
of the lower Appellate Court 1s set 
aside andthe case remitted to that Court. 
The parties will bear their respective costs 
in this Court. Future ccsts will abide the 
result. 
8. Case remitted. 
a 
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LAHORE HIGH COURT 
Civil Revision No. 59 of 1938 
July 12, 1938 
_ Bung, J. 
Firm CHANUU LAL PARMA NAND— 
PLAINTIF8—PETIPIONBE 
versus ' 
Mrssrs. GRAHAMS TRADING Co. (INDIA) 
LTD. AND ANCTHER— DgFENDANTS— 
RESPONDENTS 
Companies Act (VII of 1913), s. 152 — Agreement 


. 


1939 


to refer dispute to arbitration—One party, a company 
—No specific reference in agreement to Arbitration 
Act—Arbitration Act, if applies — Civil Procedure 
Code (Act V of 1908), s. 115—Court having jurisdiction 
—Decision, whether right or wrong, if ground for 
anterference. 

A company, under the Companies Act standsin the 
Punjab on no different footing than a private in- 
dividual governed by Punjab Act (I of 191). If 
therefore an agreement between the parties, one of 
which is a company, to refer the dispute to arbitra- 
tion, makes no specific reference to the Arbitration 
Act the Arbitration Act will not apply to the arbitra- 
tion agreement between the parties Balmukand v. 
Puniab National Bank, Taid., Ambala (8), applied. 

Wherea Court has jurisdiction to decide points 
arising in a suit, whether its decision is right or 
wrong in law, that would not be aground for inter- 
‘ference in revision, Sant Singh v. Mubarak Singh 
(1), relied on, 


O. R. from an order of the Sub Judge, 
a Glass, Amritsar, dated October 30, 
1937. 

Mr. D. R. Sawhney, for the Petitioner. 

Mr. M. C. Mahajan, for the Respondents. 


Order.—This is a petition for revision 
of the order of the Subordinate Judge, First 
Olass, Amritsar, staying proceedingsin a 
suit under s. 19, Arbitration Act. The par- 
ties entered into a contract for supply of 
certain goods, but the plaintiff firm refused 
to accept the goods on certain grounds, 
with the result that the defendant Com- 
pany resold the goods and is alleged to 
have suffered a loss of Rs, 10,521-7 10 
The defendant wanted to refer the dispute 
to arbitration in pursuance of the agree- 
ment between the parties but the plaintiff 
did not agree to do so and instituted a suit 
for a declaration that the defendant had 
no right to refer the matter in dispute to 
arbitration. The plaintiff prayed for an in- 
Juaction restraining the defendant from 
making any reference to arbitration, but 
the defendants had in the meantime actually 
made a reference and obtained an award. 
So they opposed the application for an 
injunction about which notice had been 
served on them and at the same time made 
an application for stay of the suit. The 
latter applicatio was oppcsed by the 
Plaintiff on a large number of grounds but 
the learned Subordinate Judge rejected 
them and ordered the suit to be stayed 
under s. 19, Arbitration Act. The plaintiff 
has filed a petition fcr revision of this 
order. 

The main points argued before me were: 
(1) The agreement was governed by Punjab 
Act I of 1911 and as it was not specifically 
stated in the agreement that the arbitra- 
tion would be governed by the Arbitration 
Act, that Act did not apply” and conse- 
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quently the application for stay under s. 19, 
Arbitration Act, was not maintainable; (2) 
That the defendant Company having 
exercised its right of re-sale, the original 
contract of sale was rescinded and conse- 
quently the clause as regards reference 
to arbitration also ceased to have force. 
(3) The award given by the arbitrators to 
whom a reference was made by the defen- 
dants was void as it was admittedly given 
during the pendency of this suit and conse- 
quently the power to make a reference 
exhausted itself and there could be no 
fresh reference to arbitration. The suit 
must, therefore, proceed. 

The learned Subordinate Judge has given 
his decision against the plaintiff on points 
Nos (2) and (3). He had certainly jurisdic- 
tion to decide these points and whether 
his decision is right or wrong in law, that 
would not be aground for interference in 
revision: Sant Singh v. Mubarak Singh 
(1). The learned Subordinate Judge has, 
however, given no decision on point No. 1 
and he seems to have acted with material 
irregularity in the exercise of his jurisdic- 
tion in staying the suit without deciding 
this point. -The learned Counsel for the 
respondent contended that the point should 
be considered to have been given up as 
it is not touched in the judgment and 
relied upon; Harjimal v. Devi Dittamal (2) 
in support of his argument. On behalf of 
the plaintiff, it was stated at the bar by his 
Counsel, that as a matter of fact the point 
was never givenup. The point was cer- 
tainly included in the issue. It was the 
first and foremost point raised by the plain- 
tiff and if it was dropped, one would have 
expecied the learned Subordinate Judge to 
say so at any rate. In the circumstances of 
the case, I do not think it justifiable to 
assume that the point was dropped. 

The learned Counsel for the respondent 
next urged: that the point involves ques- 


«tions of fact and cannot, therefore, be gome 


into at this stage. However the point 
having been included in the issue, it was 
for the defendant to produce such evidence 
as they liked in support of the facts they 
wished torely with reference to this point. 
TLey, however, led no evidence at all, Take 
ing then the agreement between the parties 
to be executed at Amritsar, as it purports 
to be, the question which requires decision 
is whether, in the absence of any specific 

(1) 9 L 308;106 Ind. Oae. 901; A IR 1928 Lah, 140; 
299P LR42;10L LJ SL. 

(2) 4 L 364; 77 Ind. Cas, 3938; A I R1924 Lah. 
107. 
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provision in the agreement that the arbi- 
tration will be governed by the Arbitration 
Act, that Act will apply. The only reply 
which the learned Counsel for the respon- 
dent could make on this point was that the 
defendant being a limited company, the 
arbitration was governed by s. 152, Com- 
panies Act, and hence the arbitration must 
be held to be governed hy the Arbitration 
Act. This contention does not appear to be 
tenable in view of the Full Bench decision 
of this Court reported in Balmukand v. 
Punjab National Bank, Ltd., Ambala (3). 
It was held in that case that s. 152, 
Companies Act, is only an enabling section 
and confers powers on a company to resort 
to arbitration under the Arbitration Act by 
an agreement in writing if it chocses to 
do so. This would mean that a company 
stands in the Punjab on no different foot- 
ing in this respect than a private individual 
governed by Punjab Act I of 1911. In the 
present instance, the agreement between the 
parties makes no specific reference to the 
Arbitration Act. I must, therefore, hold that 
the Arbitration Act will not apply to the 
arbitration agreement between the parties. 
Consequently the application for slay of the 
suit under £. 19 of that Act was not main- 
tainable. 

The award given by the arbitrators dur- 
ing the pendency of the suit was admittedly 
null and void. The question whether the 
defendants can still enforce the arbitration 
clause under the ordinary arbitration law 
and whelher they can epply for stay of the 
suit under Para. 18, Sch. II, Civil Procedure 
Code, is one which it is unnecessary to 
consider for the purpose of the present 
petition. If the defendants care to go to 
arbitration under the ordinary law, and if 
they wish to apply for a stay of the suit 
under Para., 18, Sch. I], Civil Prccedure 
Ccde, they may do so if so advised. I 
accept this petition for revision and set 
aside the order of stay passed under s. 19, 
Arbitraticn Act, and direct the suit to 
preceed. In view of all the circumsiances, 
I leave the parties to bear their cosis. 
Parties are directed to appear before the 
trial Court on July 25, 1938. 

5. Petition allowed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 61 of 1938 
August 10, 1938 
Mva Bu, Orra. O. J. AND MAOKNEY, d. 
A. SAMAD—APPELLANT 
Versus 

De. MEA. H—RESPONDENT 

Registration Act (XVI of 1908), s. 77—Not only 
form but substance of order must also be looked into 
—Order stating that document was not regisirable for 
reasons given — Order held amounted to refusal to 
register. 

The proper way to interpret an order of a Registrar 
is to look atnot merely the form butthe substance 
of it as well. Barkha Nathv. Shri Ram (|), relied 
on. 

Where an order of the Registrar was as follows : 
The document “should have been registered within four 
months under e. 23, Registration Act. Neither urgent 
necessity nor unavoidable accident is shown to bring 
S. 25 of the Act into operation ..... .. The time limit 
of eight months, however, has expired so that the ques- 
tion of refusal to register on account of denial of exe- 
cution does not arise. The document is not regis- 
trable under the Act” : 

Held, that the order amounted to an order refusing 
either to accept the document for registration or to 
register the document, Maneklal Mansukhbhai vY. 
Kasturbaai Manibhai (2), referred to Maung San 
Yav. Maung San Pe (3), explained, , 

F. O. A. against the decree of the Dis- 
trict Court, Yamethin at Pyinmana, in 
O. R. No. 12 of 1937. 

Mr. A. A. Darwood, for the Appellant. 

Mr Eunoose, for the Respondent. 

Mya Bu, Offg. C J.— This is an appeal 
against a decree dismissing a suit under 
5. 77, Registration Act, on the ground that 
in the circumstances of the case the suit is 
not maintainable. The relevant part of 
s. 77 runs as follows: 

“Where the Registrar refuses to order the docu- 
ment to be registered, under s. 72 ors. 76, any 
person claiming under such document......may 
within thirty days after the making of the order 
of refusal, institute in the Civil Court, within thë 
local limits of whose original jurisdiction is situate 
the office in which the document is sought to be 
registered, a suit for a decree directing the docu- 
ment to be registered in such office if it be duly 
presented for registration within thirty days after 
the passing of such decree.” 

The learned trial Judge came to the con- 
clusion that there had been no refusal by 
the Registrar to order the document to be 
registered and that, accordingly, there was 
no cause of action in this case for a guit of 
the character mentioned in s. 77. The 
document in question is a partnership deed, 
dated January.7, 1937, purporting to have 
been executed by the regpcndent. It was 
not presented to the Sub-Registrar within 
the first four months after its execution. 


On September 1, 1937, which was only 
a few days short of eight months after the. - 
date of the execution, the appellant pre- 
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sented an application to the Sub-Registrar 
under e. 25 (2) of the Act. The Sub-Regis- 
trar had a notice issued and served on the 
respondent. On the date fixed for the case, 
viz., September 6, 1937, the Sub-Registrar 
recorded a note to the effect that the 
respondent had been sitting in his office 
without saying anything before the case 
was Called, but when the case was called 
the respondent went away. It appears that 
from the conduct of the respondent the 
Sub-Registrar thought that the respondent 
was going to deny the execation cf the 
document, The note further pointed out 
that the document was time-barred inas- 
much as it had not been presented for 
registration within the first four months 
but that the Advocate was willing to pay 
a certain penalty. Having recorded this 
note, the case was submitted tothe Regis- 
trar for orders inasmuch as the application 
was one unders. 25 (2) and could be dis- 
posed of only by the Registrar under s, 25 
(1) which provides: 

“If owing to urgent necessity or unavoidable 
accident, any document executed ....is not pre- 
sented for registration till after the expiration of 
the time hereinbefore prescribed in that behalf, the 
Registrar, in cases wherethe delay in presentation 
does not exceed four months. may direct that, on 
payment of a fine not exceeding ten times the 


amount of the proper registration fee, such document 
shall be accepted for registration.” 

When the matter was placed before the 
Registrar, he passed the following order : 

“The document sought to be registered is dated 
January 7, 1937. It should have been registered 
within four months under s. 23, Registration Act, 
Neither urgent necessity nor unavoidable accident 
is shown to bring s. 25 of the Act into operation, 
That the other party took no notice of requests to 
appear and register the document does not bring 
the matter under s, 25, Section 36 eventually used 
was always open to appellant to procure the pre- 
sence of the other party. The time limit of eight 
months, however, has expired sothat the question 
of refusal to register on account of denial of execu- 
tion does not arise. The document is not regis- 
trable under the Act. The appeal is summarily 
dismissed.” : 

The wording of this order indicates some 
confusion in the mind of the Registrar as to 
the nature of the proceeding that was laid 
before him and strictly following its word- 
ing, the learned trial Judge came to the 
conclusion that it did not amount to a 
refusal to register the document. But the 
proper way to interpret this order is to look 
at not merely the form but tLe substance 
of it as well, as pojnted out in Barkha Nath 
v. Shri Ram (1),in which a document had 
been returned with an order to the effect 
that tbe officer concerned could neither 

(1) 8 L 208; 102 Ind. Oas. 796; A I R 1927 Lah. 395; 
48 PLR 349 i 
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regısier. nor refuse to register the docu- 
ment and this was held to be an order refus- 
ing toregister the document. In Maneklal 
Mansukhbhai v. Kasturbhai Manibhai (2),the 
Sub-Registrar, having accepted a penalty, 
forwarded the deed tothe Registrar with 
a recommendation for excusing the delay 
in the presentation of the document which 
was presented for registration after the 
expiry of the first four months but within 
eight months of the date of execution. 
The Registrar declined to excuse the delay, 
whereupon the Sub-Registrar made an 
endorsement refusing to register the docu- 
ment. Against this refusal an appeal was 
preferred under s. 72 to the Registrar 
who dismissed it. It was held that a suit 
was competent under s. 77, Registration 
Act, to challenge the order made by the 
Registrar under s. 25 of the Act. Looking 
at the substance and the effect of the 
order passed by the Registrar in this case, 
it must, in our opinion, be held to be 
tantamount to an order refusing either 
to accept the document for registration or 
to register the document. The judgment of 
the trial Court displays some misunder- 
standing of the nature and effect of the 
decision in Maung San Ya v. Maung San 
Pe (3), where it was held that: 

“A suit to compel registration of a deed would 
not lie independently of the Registration Act, 
8. 77, and that where there was no appeal or 
application to the Registrar against the Sub-Regis- 
trar's refusal to register the document, a suit in 
the Civil Courts is not maintainable,” 

In that case the matter never went 
before the Registrar in any shape or form. 
The order of refusa! against which the suit 
was filed was an order made by the Sub- 
Registrar and there the matter ended before 
the suit was filed in the Oivil Court. The 
facts of that case are clearly distinguishable 
from the present one where the matter, 
having been laid before the Registrar, he 
passed an order which had the effect of 
refusing either to accept the document for 
registration or to register it. The order of 
the Registrar in substance and in effect ig 
an order which falls under a. 76 (1) (a) of the 
Act anda suit under s. 77 (1) lies fora 
decree directing the document to be re- 
gistered in the manner provided by that 
section. 

A subsidiary preliminary issue was also 
decided by the same judgment of the learned 
trial Judge. The decision appears to be that 


in a case properly laid under s.77 of the 
(2) 53 B6i4; 119 Ind. Cas. 651; A I R 1929 Bom. 
365; 31 Bom. L R 676; Ind, Rul. (1923) Bom. 523, 
(3)4 R 500; 99 Ind, Cas, 998; A I R 1927 Rang. 
83. 
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Act, the Court entertaining the suit has 
jurisdiction to question the discretion of the 
Registrar. If the learned Judge means that 
the question as to whether the Registrar 
was justified by the circumstances of the 
ease in refusing or declining to excuse the 
delay in presenting the document for regis- 
tration is one which the Court entertaining 
the suit has jurisdiction to decide, we agree 
with the learned Judge. Theorder of dis 
missal of the suit on the ground that it is not 
maintainable must, however, be set aside. 
The‘ appeal is allowed, the decree of the 
trial Court directing the dismissal of the 
suit is set aside, and the suit is remanded to 
the trial Court for trial on its merits. The 
costs of this appeal shall be costs in the 
cause, Advocate’s fee five gold mohurs. 


E Appeal allowed. 


LAHORE HIGH COURT 
_ Civil Revision Petition No. 565 of 1937 
November 16, 1937 
Teg OHAND, J. 
RAM NARAIN KAUL -—PGAINTIpr— 
a PETITIONER 
VETSUS 
Musammat BISHAN RANI AND OTHERS 
` ` -—DEFENDANTS—RESPONDENTS 
-Hindu Law—Partition— Court-fee — Suit by mem- 
ber of joint Jamily for partition of property held in 
oint possession by parties — Court-fee payable— 
ecree for partition—Whether must be on stamp- 


paper. | 
Where in a suit for partition of properties, 
alleged. to belong to a joint family, of which the 
plaintiff and the defendants were stated to be mem- 
bers, it was stated in the plaint that the properties in 
dispute were in joint possession of the parties : 
Held, that the court-fee payable on such a plaint 
7 ae : Pie not ad valorem on the share of 
o plaintif in the properties in question. 
v, Jagan Nath (1), relied on. : as ou: 


A decree for partition is an instrument of artiti 
ga as such, hasto be engrossed on pena 


0O. R. P. from an order of the i 
Sub-Judge, Delhi, dated June 21, 1937 
Messrs, Indar Dev and R, C. Soni. for 
i TL, 

Messrs. Bishan Narain and Shi } 
torte Respondents. Shiv Narain, 

rder.—This is a petition for revisio 
of the order of-the Senior Subordinate 
Judge, Delhi, dated June 21,1937, passed 
in'a suit which has been pending since 
January 2, 1924. The perties to this litiga- 
tion are related to each other as brothers 
or their descendants, Oneof the brothers, 
Raj Narain Kaul, instituted the suit on 
Jaunary 2, 1924, alleging that he and the 
defendants jointly owned and possessed the 
properties in dispute and that he wanted 
his share to be separated. He accordingly 
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brought a suit for partition. A prayer for. 
accounts was also made but was subse- 
quently withdrawn. Tae plaint, in so far 
as it related to the prayer for partition, 
was valued for purposes of jurisdiction: -at 
Rs. 5,100 on whicha court-fee of Rs..-10 
only was paid. Soon after the institution 
of the suit, the Subordinate Judge held that ~ 
the proper czourt-fese payable was on 
Rs. 5,100. Accordingly the plaintiff was direct- 
ed to make good the deficiency, which he did 
within the time fixed by the Court. The. 
suit proceeded and on December 24, 1925, a 
preliminary decree was passed. On appeal, 
the matter was compromised, and in accord- 
ance with the compormise, the preliminary 
decree passed by the lower Court was 
modified and the case sent back to the’ 
trial Court for taking proceedings for pass- 
ing a final decree. The Subordinate Judge: 
appointed a Local Commissioner to suggest 
the mode of partiton. The Local Gommis- 
sioner made a lengthy enquiry and sub- 
mitted his suggestions for partition. These 
were accepted, with cerlain modifications, 
by Sayed Nasir Ali Shah, Senior Subordi- 
nate Judge on June 28, 1935, and he 
directed that a decree be prepared accord- 
ingly. Nothing further appears to have 
been done till March 20, 1937, when the 
plaintiff presented an application under: 
O. XX, r. 18, and s. 151, Civil Procedure 
Code, praying that the decree be drawn up 
in accordance with the operative portion of 
the Lceeal Commissioner's report as modified 
by the order of the Court, dated June 28, 1935. 
He also stated that as in the final decree 
the shares’ of the parties have to be speci-. 
fied and it is to be an instrument of title. 
between the parties, and as such, required ` 
to be stamped under Art. 45, Stamp Act,’ 
he attached with the application a non- 
judicial stamp of the value of Rs. 300. 
Subsequently, on June 2], 1937, the plain- ` 
tiff filed another non-judicial stamp of the 
value of Rs. 15 to make up the deficiency 
in the stamp duty. The defendent judg- 
ment-debtor objected that the decree could 
net be prepared until thee plaintiff had first 
paid ad valorem court-fee on Rs. 19,943, 
which was: the value of his share as fixed 
by Syed Nasir Ali Shah in his order of 
June 28, 1935. The learned Senior Sub- 
ordinate Judge, Mr. Shaukat Husain, has 
upheld this objection and has held that the 
proper court-fee payable ôn the plaint was 
Rs. 1,162 and as the plantiff had already 
paid (in 1935) court-fee of the value of 
Rs. 433 12-0 he must make good the defi- 
ciency to the extent of Re, 72480 and. 
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that until this was done, no decree sheet 
could be prepared. 

After hearing Counsel and examining the 
record, I have no doubt’ that thisorder is 
erroneous and must be set aside. Thesuit 
Nhe One for partition of properties, alleged 

0 belong to a joint family, of which the 
. Plam tii and the defendants were stated to 

6 members, In the plaint, it was stated 
that the properties in dispute were in joint 
Possession of the parties. It has now been 
held authoritatively by a Full Bench of this 

“ourt that the court fee payable on such a 
plaint is Rs. 10 only and not aid valorem on 
the share of the plaintiff in the properties in 
question ; see Asa Ram v. Jagan Nath(1). It 
is no d-ubt true that -before the Full Bench 
decision was given in 1931, there was a 
conflict of rulings on this point, and it appears 
that following some of the earlier rulings, the 
Subordinate Judge, who was dealing with 
this case in 1925, had ordered that ad valoren 
court fee be paid on Rs. 5,100 at which the 
claim had been valued by the plaintiff himself 
for purp‘ses of jurisdiction, and in accord- 
ance with that order the plantiff had paid 
a court-fee of Rs. 434-12-0. This view of 
the law, however, bas since been declared 
to be erroneous and the proper court-fee 
payable on such suits has been held to be 
Rs. 10 only. In these circumsiances the 
plaintiff, who has already paid much more 
than he was legally required to da, conld 
not be ordered to pay ad valorem court-fee 
on the value of his share which has since 
been determined to be over Rs. 19,000. 
The order of the learned Judge is clearly 
erroneous and cannot be maintained. 

_I therefore accept the petition for revi- 
sion, set aside the order of the Senior Sub- 
ordinate Judge, dated June 21, 1937, and 
direct him to prepare a decree in accord: 
ance with the order of his predecesscr, 
Syed Nasir Ali Shah, dated Juns 28, 1935, 
A decree for partition is an instrument of 
partition (a. 2 (15), Stamp Act) and as snch, 
has to be engrossed on stamp paper. The 
Plaintiff has already filed in Court stamp 
of the value of Rs. 315. The Senior Sub- 
ordinate Judge will see if this is sufficient 
according to Art. 45, Stamp Act. Parties 
Shall bear their own costs of this revision 
petition. Both Oounsel have been directed 
to cause their clients toappear before the 
Senior Subcrdingte Judge, Delhi. on Decem- 
ber 20, 1937, when a date for further pro- 
ceedings will be fixed. 

8 Order accordingly. 


(1) 151 531; 150 Ind, Oas. 994; A I R 1934 Lah. 563! 
OP LRABT RL B). : 1934 Lak. 563 
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NAGPUR HIGH COURT . 
Second Civil Appeal No. 402 of 1935 
December 21, 1937 
GRILLE, J, 
SECRETARY or STATE ror INDIA 
-— DEFENDANT ~APPBLLANT 


VETSUS 


NAGORAO—PLsIntipp—RESPONDENT 

Civil Procedure Code (Act V of 1903), a 80- 
Object of notice — Full details of claim, if must be 
stated in notice —Spirit and intention of a. 80 not 
violated—Object of notice achieved—Notice ig valid 
—Alternative and lesser claim not mentioned in notice 
— Plaintiff's right to have suit tried on issues claimed 
in notice, if ajffected—Hasement—Ciaim to — Nature 
of-~High-way — Closing of — Path used as public 
path from time immemorial — Presumption as to 
dedication to public as high-way—Forest Act (XVI of 
1927), s. 25—Sectton whether pre-supposea existence of 
public right of way — Nature of power given under 
a. 25—Alternative provided, if can be clogged with 
restriction 

The object of giving a notice of two months to 
Government which is prescribedin s. 80 of the Civil 
Procedure Code, is to give Government sufficient 
warning of a case which is about to be brought 
against it, so that Government may, if it so wishes, 
compromise the case, or afford restitution if it con- 
siders that restitution is due, without recourse being 
had to a Court of Lawin which Government might be 
mulcted in costs. It is necessary to import a little 
common sense into notices under s. 80. The Court 
should look at the wording of a notice and interpret 
it in the light of common sense. The plaintiff is 
not bound to state in his notice in full detail the 
relief he would claim. When the object of the notice 
is achieved and there has not been any violation to 
the spirit and the intention of s. 80, notice is valid: 
Jones v Nicholla (2) and Ramaswami Naicker v. 
Secretary of State (3), relied on. Bhagchand Dagadusa 
v. Secretary of State (1', explained. 

An alternative and lesser claim which is not men- 
tioned in the notice cannot derogate from the plain- 
tiff's rightto have the suit tried on the issue which 
is claimed in the notice. 

A claim in respect of an easement is not incom- 
patible with a claim of ownership. 

Where it is proved that a path has been used as a 
public path from time immemorial, its dedication to 
the public as a public high-way can be presumed from 
the long user which has been established. Where 
there is evidence of long enjoyment in 2 particular 
way, it isthe habit and duty of the Oourt,so far as 
it lawfully can, to clothe the fact with right. Ardeshir 
Jivanji Mistri v. Aimat Kuvarji (4), Laxman v. 

Tukia (5) and Radha Kishen v. Sundar Mal (6), 
relied on. 

Section 25, Forest Act, presupposes theexistence of 
public rights of way before a forest is reserved and 
also presupposes that such public rights of way are 
recognised ; andthe powers given todeal with them . 
are exceptional powers, hedged with the provisothat 
suitable alternatives be provided in the case of the 
special power to close them being used. But such 
substitution could not beclogged with any restrietion 
such as the imposition of a transit fee for cattle. [p. 
716, col, 1.) 


8.0. A. from the appellate decree of the 
Conrt of the First Additional District Judge, 
Nagpur, dated April 18, 1935, in Ojvil 
Appeal No. 9-A of 1934, reversing the 
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decree of the Court of the Second Sub-Judge, 
Second Class, Nagpur, dated December 11 
1933, in Civil Suit No. 21 of 1932. 

Mr. J. Sen, the Government Pleader 
with R. G. Rao, for the Appellants. 

Mr. R. N. Padhye, for the Respondent. 

Judgment.—The _ plaintiff respondent 
in this appeal is the malguzar of mouza 
Katlabodi, a village some three miles 


to the north of Bazargaon, a market 
village which is situated on the main 
Nagpur-Amraoti Road. He is also the 


malguzar of a small uninhabited village 
called Mandla tothe south of Katlabodi. 
Between these two villages there is au 
area of Government reserved forest, and 
the plaintiff states that he was inthe 
habit of taking his cattle to and fro 
between these two villages by a road 
which had been in existence from time 
immemorial without let or hindrance, but 
that in the year 1928 the forest authorities 
for the first time demanded a transit fee 
of Re.l on each head of cattle before 
allowing him to traverse the forest from 
village to village. There was a similar 
allegation f in respect of a right of way 
from the village of Katlabodi to an out- 
lying field through the extreme corner of 
the forest area. This point, however, has 
been dropped during the litigation, either 
presumably because the plaintiff con- 
sidered he could not establish that 
this particular path was a public road or 
because a very slight detour would 
enable himto avoid the reserved forest 
altogether. The plaintiff objected strongly 
tothe restriction on the passage of his 
cattle wbich had been placed on it by 
the forest authorities and served a notice 
on the Oollector; this is Ex D-1 dated 
July 17: 1923. The forest authorities 
offered him an alternative route by the side 
of the cart track ‘referred to (i.e. that in 
which the passage of the plaintiff's cattle had 
been stopped), provided the plaintiff himself 
would fenceit. The Forest Department. 
offered to provide the necessary thorns 
for the fencing. Nothing came of this 
offer which was not accepted, and the 
forest authorities slated that, in the 
circumstances,they awaited the threatened 
action. This was in January 1929, and the 
suis wae broughtin 1930. The suit was 
resisted by the Secretary of State on the 
ground thatthe notice of 1928 was not a 
valid ‘notice and that the path by which 
the plaintiff claimed totake his cattle was 
not a public high-way and that the plaintiff 
and every other member of the public 
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who had been using the path had been 
using the path as licensees of the Forest 
Department on sufference. It was contend- 
ed that whenthe forest was reserved in 
the year 1879, any rights which may have 
existed were extinguished by the prelimin- 
ary inquiry before reservation which was 
made according to law, that no objection 
was taken at thetime and that the area 
which had been declared Government 
forest was found to be free of any rights. 
Criection was also taken tothe fact that 
a right of easement of necessity had been 
claimed ir the alternative. The trial 
Court found thatthe suit was maintainable 
and the notice valid, but that the route in 
question was not a public high-way, that 
there had been no dedication atany time 
that there could be no grant of a right 
of way after the passing of the Forest Act 
of 1°78 without a writing to that effect and 
{hat no easement could be acquired either, 
The plaintiff's suit was consequently dis- 
missed. 

This decision was reversed in appeal 
by the Additional District Judge, Nagpur, - 
who upheld the finding in the plaintiff's 
favour in the trial Court which was attacked 
in appeal as tothe validity of tha notice, 
and held that there was ample evidence of 
continued and uninterrupted user of the 
path within the memory of the olaest living 
witness, who was 80 years old, and that 
from this continued user a dedication 
could be inferred, that the dedication 
was prior to the reservationof the land as 
forest in 1879, and that the rights which 
could be determined by the Forest Settle- 
ment Officer at the time of reservation 
did not include a determination as to rights 
of way which would exclude the public 
from public high-ways. He found, how- 
ever, allhough the findings were immater- 
ialin view of his decision, that there 
could be no dedication subsequent to the 
year 1879 and that there could be no right 
of easement. A second appeal has non l 
0 


been preferred by the Secretary 
State. s 
The learned Government Pleader, in 


opening his case, has stated that the point 
at issue is one of considerable importance 
tothe Forest Deparment and that Govern- 
ment was extremely anxious io have a 
decision onthe matter. In view of the 


fact that Government has strenuously 
opposed, in the Courts below as well as 
in the present appeal before me, the 


proposition thatthe suit is maintainable 
at all, this statement must be taken to. be 
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rather in the nature of a forensic flourish 
than as a real expression of Government’s 
desire. The tenacity with which the 
contention has been put forward through- 
out that the notice given was not a valid 
notice under s. 8&0 of the Civil Pr-cedure 
Code, would rather appear to indicate 
that Government was not desirous 
of having the matter discussed at all. 
The appeal, then, falls into two parts: the 
first, whether the suit is maintainable in 
view of the nature of the notice and, the 
second, whether the plaintiff is entitled to 
the declaration and the injunction that 
be sought and which is awarded him in 
appeal. 

: The notica to the Collector runs as fol- 
ows: : 
_ “I own the villages of Katlabodi and Mandla 
in the Katol Tahsil, which are Geparated by the 
strip of Government forest. I have my malguzari 
jungle in both these villages. My cattle are 
generally kept at Katlabodi and these cattle and 
also those of my tenants have to passby the public 
way running through the Government forest, while 
going to graze in the forest of Mandla, which is 
uninhabited. So alsothe cattle of the tenants of 
Mandla residing at Katlabodi have to take their 
agricultural cattle by this very public road. 
Further my agricultural cattle have to pass through 
a corner of the Government forest by the publio 
road, while going to my field called Kamatha. 
The cattle used tobetaken by these publio roads 
since more than 50 years last. This year the forest 
officers haveasked me to take out a License to 
take my cattle by the said public road. I have 
never paid any such fees upto this time, and I sub- 
mit Ihavea right to take my cattle by these 
public roads, without any obstruction and without 
payment of any license fee from Katlabodi to 
Mandla, from Katlabodi to my field called Kamatha. 
I strongly protest against the order of the forest 
officer (Ranger's No, 1172-95, dated July 5, 1928) and 
request you to order free passage to the cattle by 
these public roads or to take notice that if such order 
is not made within two months of thereceipt of this 
letter by you, I shall take such legal steps to obtain 
the requirediedress of my grievance asI may be 
advised,” 

This notice satisfies the conditions of 
s. 60 of the Civil Procedure Code by stating 
the name, description and place of resid- 
ence of the pluintiff; but it is argued 
that it does not state the cause of action nor 
the relief claimed. There can be no doubt 
that the cause of action is definitely stated 
and the only difficulty lies in the relief 
claimed. The plaintiff certainly does not 
say that he claims a declaration of his 
right or anipjunction; but, as both the 
Courts below have held, fhere can be no 
doubt whatevery asto the nature of the 
relief which he would claim in the Civil 
action which he gave notice he would 
bring. There can also be no doubt what- 


ayer, that the defendant-appellant knew 
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perfectly well the nature of the suit that 
would be brought. The plaintiff claimed 
to have been taking his cattle along a 
public road and that the forest authori- 
ties asked him totake out a license for 
taking his cattle on the public road, 
and he submitted thathe had a right to 
take them by the road without obstruc- 
tion and without payment of any license 
fee. Tne relief could not be other than 
a claim fora declaration and an injunction 
although it is true that damages might 
have been included. Now the object of 
giving anotice of two months to Govern- 
ment whichis prescribed in s 80 of the 
Oivil Procedure Code, is to give Govern- 
ment sufficient warning cf a case which 
is about to be brought againat it, so that 
Government may, if it so wishes, c»mpro- 
mise the case, or afford restitution if it 
considers that restitution is due, without 
recourse being had to a Oourt cf lawin 
which Government might be mulcted in 
costs. Government was aware of the case 
which it had met and offered a limited 
form of redress (vide Ex. P-2), which the 
plaintiff refused to accept. The defendant 
then replied; “In these circumstances [I 
cannot but inform you that we are 
awaiting the threatened action.” The 
object, therefore, of the nctice had been 
achieved, the notice had been admitted, 
the possibilities of a compromise had been 
discussed and had failed, and the defendant 
Secretary of State awaited the action which 
he was prepared to defend. 


A further objection is the allegation that 
the suit is based on claims other than those 
advanced in the notice in that the plaint 
discloses that the plaintiff claims only a 
private right and that it was not until 
a later state in the pleadings thatit was 
urged that the plaintif was claiming a 
declaration that the road was a public 
way. This contention is, ia my opinion, 
an idle one. This plaint refers to the 
use of the road from tine immemorial, 
and, although the words “a public way” 
are not used inthe plaint, they are used 
in the notice, which was accepted and 
which preceded the plaint, and the point 
was made definite laterin the course of the 
pleadings, mainly on account of the defen- 
daats argumentative resistance to the 
form of the plaint. 


It is then contended that plaint‘is bad 
in that two reliefs were claimed. But 
it has been correctly pointed out in the 
Courts helow that the claim in respect of 


714 


an essement is not incompatible with a 
claim of ownerehip, and an alternative 
and lesser claim which is not mentioned in 
the notice cannot derogate from the plaint- 
iff’s right to have the suit tried on the issue 
which is claimed in the notice. Ifthe stand 
istaken that the easement is not mentioned 
in the notice, it can be treated as a 
surplusage in the pleadings and dis- 
regarded, I would note that there is no 
reference in the plaint to a claim on the 
groundof an easement acquired, and that 
this, tco, was included subsequently as 
the result of the vigour with which the 
plaintiff's original case was met. The 
claim in respect of an easement has been 
very correctly dismissed in the Courts 
below andis not pressed on behalf of the 
respondent before me. 


Finally itis contended that, by the 
Privy Ocuncil decision in Bhagchand 
Dagadusa v. Secretary of State (1', the 


conditions laid down ins. £0 of the Civil 
Prcecedure Code must be meticulously follow- 
ed andno deviation from them should 
be allowed. The point at issue in that 
case was whether the plaintiff was entitled 
to bring a suit within two months of the 
service of the notice in circumstances 
which the plaintiff then considered to 
be sufficiently exceptional to warrant an 
infraction’ of the law as there laid down. 
It was held that he was not entitled to do 
so. Idonoct consider that this decision is 
a warrant forthe proposition that in this 
case the plaintiff was bound to state in his 
notice in full detail how he claimed that the 
road which he had been using was a public 
way on which his right of user had been 
infringed. As was stated by Pollock, ©. B. 
in Jones v. Nicholla (2) cited in Kama- 
swami Naicker v. Secretary of State (3), 
it is necessary toimport a little common 
sense into notices of this kind, and the 
object of the notice was plain and that 
object was achieved, and I am in res- 
pectful agreement with Pandalai, J. that 
the language of their Lordships of the 
Privy Council in Bhagchand Dagadusa v. 
Secretary of State (1) does not preclude 
the Court from looking at the wording ofa 


(1) 54 B 725; 104 Ind. Cas. 257; ATR 1927 P C176; 

MLJ 81; 25 A L J 641;29Bom.LR 

1227: 11927) M W WN 561; 46 O L J 76; 1 Luck Oas. 291; 
32 O W N61; 26 L W 809,541 A 338 (P 0). 

(2) (1844) 13M & W 361; 1 New. Sess. Cas. 521; 2 

D & L 425; 14 L J Ex. 42; 8 Jur. 489; 153 E R 


9. 
"S AIR 1933 Mad, 105; 140 Ind. Cas, 458; 36 L W 
694; (1932) M W N 1240; Ind. Rul. (1933) Mad. 11, 
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notice and interpreting it in the light of com- 
mon sense. There has not been in this case 
any Violation to the spirit and the intention 
cf s, 80 as there had been in the numerous 
cases which have been cited on behalf of 
the appellant before me to establish the 
proposition that the notice was an invalid 
one. Therefore, agreeing with the Courts 
below, I hold that the notice was valid and 
was accepted as such before the suit was 
brought. 

I now turn to the question whether the 
road was a public way and whether the 
defendant had any right to restrain the 
plaintif from using it by levying atransit= 
fee on the cattle. No doubt the forest 
authorities are entitled to preserve their 
foresfs not only from the depredations 
caused by illicit grazing but also from 
damage caused by cattle passing through 
the forest on their lawful occasions of. 
iransit from one village to another, 
Similarly, when paths through forests are 
paths constructed or permitted to be con- 
structed by the Forest Department, persons 
using such paths are licensees and must 
sutmit to such restrictions as the Forest 
Department chocses {o impose. But it is 
claimed here that this road in question: 
which is used not only by cattle but by carts: 
has been jin existence from before the 
reservation of the forest in the year 1879. 
This has been denied by the defendant 
who has claimed that there is no permanent 
road or track and that all that exists are 
forest paths which shift from time to time 
at the dispositton of the forest authorities. 
The evidence on the record is heavily 
against any such position and in favour of 
an existing road from Katlabodi to 


‘Bazargaon going south and passing through 


the uninhabited village of Mandla. The 
officer who was holding the post of Divi- 
sional Forest Officer when the evidence was 
recorded, implies that there were three 
paths, none of which was a public way which 


could bə stopped by the Forest Depart- 


ment at any time. Exhibit P-2, however, 
which is a document writttn by the pre- 
decessor of the officer in question after the 
notice had been served on the Oollector, 
admits the existence of the cart track to 
which the plaintiff refers, and indeed offers 
him an alternative route just by the side 
of the cart track. The existence, then, of a 
cart track as opposed to temporary paths for 
the passage of cattle is admitted. The only 
other witness for the defendant on the 
point was a witness of the name of 


Mahomed Sher Khan’ (D. W. No, ` 2), who 
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is engaged in litigation with the plaintiff 
and under pressure admits that the path in 
suit is one whichis used for taking carts 
and states that the path is not a public 
one and that everyone using it has to apply 
to the forest authorities for permission so 
to do, although it isthe only path leading 
from Mandla to Katlabodi. His evidence 
clearly carries very much less weight thin 
that of the plaintiff's witnesses. That the 
road existed before the forest was reserved 
is apparent from the maps of the thirty 
years’ settlement (1859) ofthe villages of 
Katlabodi and Mandla, where in each case 
a‘road is marked going due south through 
the fields of the respective villages and 
given a separate khasra number, indicat» 
ing that the roads through the villages 
were public roads; and the Survey of India 
map (Ex. P-9) also indicates the existence 
of a track from Katlabodi due south to 
Bazargon. The indication and nature of 
the roads on this map have been entirely 
misinterpreted in the trial Court when the 
learned Judge seems to think that only a 
road indicated as a main road is a public 
way. The appellate Court has a more 
proper appreciation of the matter when it 
says that the map is of no use at all in 
determining whether the path in dispute is 
a public path cr no, although it is some- 
what estray in holding ihat it is a working 
plan map prepared for the use of forest 
officers. The map is an authoritative 
survey map prepared by the Government 
of India in the Survey Department, and 
the reference to it by the Forest Officer 
in the witness-box as a season map of 
1913-14 does notindicate that itisa map 
prepared for the Forest Department but 
has reference only tothe season in which 
the actual survey by the Government of 
India was made. 

As it has been found that the path has 
been used as a public path from time 
immemorial, its dedication to the public 
as a public highway can be presumed from 
the long user which has been established: 
Ardeshir Jivanjé Mistri v. Aimai Kuvarji 
(4) and Laxman v. Tukia (5). Also, as 
stated by Wort, Ag. C. J. in Radha Kishen 
v. Sundar Mal (6), where there is evidence 
of long enjoyment in a particular way, it 
ig the habit and duty of the Court, so far 


(4) 53 B 187; 117 fnd. Oas. 513; AI R1929 Bom. 94; 
31 Bom. LR 97; Ind. Rul. (1929) Bom 417, 
a 14N LR 78; 44 Ind. Cas. 868; A I R 1918 Nag 


ae AI R 1931 Pat. 11; 148 Ind, Oas. 215; 6 RP 
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as itlawfuly can, to clothe the fact with 
right. 

There remains the contention that, what- 
ever rights existed before the reservation 
of the forest in the year 1879, those rights 
Were extinguished when the forest was 
reserved, aud the learned Uounsel for the 
appellant has taken me through what he 
contends are the relevant sections of the 
Forest Act of 1873. By s. 4 of that Act, 
whenever it is proposed to constitute any 
land a reservei forest, the Local Govern- 
ment may publish a notification in the 
Local Oficial Gazette and appoint a Forest 
Pettlement Officer to inquire into and 
determine the existence, nature and extent 
of any rights alleged to exist in favour of 
any person in or over any land comprised 
within such limits, orin or over any forest 
produce; by s. 5 norights are to accrue 
between the publication of such notifica- 
tion of the intention to reserve such land 
and the date ofa notification declaring a 
forest to be reserved; by s. 6, after a 
proclamation by a Forest Settlement Officer, 
persons claiming rights are to be heard, 
and claims inquired into by virtue of s. 7; 
and by s. 9, when no claim has been made, 
any right shall be extinguished. The 
learned Counsel for the respondent, how- 
ever, has pointed out that by virtue of 
S. 10 of the Act of 1878, a Forest Settlement 
Officer is precluded from considering a 
case of a right of way, and also contends 
that the wording of s. 4 (c), “to inquire 
into and determine the existence, nature 
and extent of any rights alleged to exist in 
favour of any person”. emphasizes that his 
inquiry must of necessity be limited to 
questions of private rights and not to ques- 
tions of public rigats in which the come 
munity as a whole is interested. In my 
Opinion the question is really coneluded 
by s. 24 of the Act of 1878, which rans:— 

“The Forest Officer may, from time to time, with 


the previous sanction of the Local Government of 
any officer duly authorized in that behalf, stop any 


«Public or private way or water-course in a reserved 


forest ; provided, that a substitute for the way or 
water-course so stopped, which the Local Govern- 
ment deems to be reasonably convenient already 
exists, or has been provided or constructed by the 


£” 


Forest Officer in lieu thereof. 


This presupposes the existence of publie 
rights of way before a forest is reserved 
and also presupposes that such public 
rights of way are recognised; and the 
powers given to deal with them are’ excep- 
tional powers, hedged with the proviso that 
suitable alternatives be provided in the 
case of the special power to close them 
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being used. This section has been repeated 
in s. 25 of the current Forest Act, but it 
has not been suggested that the proposal 
made by the Forest Officer in answer to 
the notice was in accordance with this 
section. The defendant would be at 
liberty to act under s. 25 if he chooses to 
do so, and the plaintiff would then have no 
cause for complaint, but such substitution 
could not be clogged with any restriction 
such as the imposition of a transit fee for 
cattle. It appears, then, that there existed 
prior to the year 1879, at which time the 
maps cf the thirty’ years’ settlement were 
prepared, a public way running from 
Katlabodi to Bazargaon and that, when the 
forest was reserved, Government had no 
right of way and abolish it. All the evi- 
dence on the record goes to show that the 
way has been used continuously without 
any objection on the part of the Forest 
Department until 1928. Persons may be 
licensees in respect of their user of paths 
which the forest authorities themselves have 
made, but they cannot be licensees in res- 
pect of a public way. 

The result is that the appeal fails and 
is dismissed with costs. It is regrettable 
that Government should have permitted the 
plaintiff to involve it im litigation which has 
extended over seven years at considerable 
cost when the matter could have been 
rectified, on the admission of Government's 
own witnesses, at a cost of Rs. 16 or less. 
A laudable attempt to protect the forests 
cannot be allowed to degenerate into an 
unauthorized levy on the transit of cattle 
using a public way. Counsel’s fee in this 
Oourt will be Rs. 100. 

8. Appeal dismissed. 


RANGOON HIGH COURT 
Criminal Appeal No. 1035 of 1937 
October 7, 1937 
Saw, J. 

Tas KING —Prosgoutor 
VveTSUS 


MAUNG SAW HAN—Responpgnt 

Burma Rural Self-Government Act (IV of 1921), 
8, .77-—-Olerk of Circle Board letting out his house to 
Board—No permission of Commissioner taken— 
Offence ander a, 77 read with ss. 168, Penal Code (Act 
ALV of 1860), is committed— Criminal trial—Senience 
~—OConsideration tn passing sentence. 

Section 77, Burma Rural Self-Government Act, 
does ndt limit contracts intended to be covered by 
its penal provision only to such contracts as may be 
related to the matters mentioned in ss. 48, 50 and 56 
of the Act,» . 

Where 8 Olerk of a Oirele Board rents his house 
to the Board for using it as an office, without the per- 
missionfrom the Oommissioner in writing as re- 
quired by a. 77, Burma Rural Self-Governmont Act, 
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he commits an offence under s. 168, Penal Code, read 
with s. 77, Burma Rural Self-Government Actas he is 
interested in the contract made by the Board. 

A sentence must be passed in a criminal trial which 
is considered proper in all circumstances of the case, 
regardless of the consideration whether it should be 
an appealable one. | : 

Or. A. from an order of the Sessions Judge, 
Myaungmya, dated June 10, 1937. 

Mr. Tun Byu, Government Advocate, -for 
the Crown. 

Mr, Chit Tun, for the Respondent. 


Judgment.—This is an appeal by the 
Crown against the acquittal by the Court 
of Session, Myaungmya, of the respondent 
who had been tried in the Court of the 
Special Power Magistrate, Myaungmya, for 
an offence under s. 168, Indian Penal Code, 
read with s. 77, Burma Rural Self-Gover- 
ment Act, and convicted and sentenced to 
imprisonment until the rising of the Court 
and to pay a fine of Rs. 10, or in default, to 
undergo seven days’ simple imprisonment. 

TLe respondent was a clerk employed by 
the Labutta Circle Board. He owned a 
house in Labutta which was rented by the 
Labutta Circle Board from December 1932 
to April 1935 at Rs. 30 per mensem up to 
March 1931 and thereafter at Rs. 20 per 
mensem. The rent was drawn in the name 
of Ma E Tin, the wife of the respondent. 
Previously the Labutta Circle Board had 
rented the house of U Ah Naing, an uncle 
of Ma E Tin. About six months before 
December 1932, U Ah Naing requested that 
the rent payable to him should be paid to 
Ma E Tin. Then in December 1932 U Ah 
Naing wanted back his house and so the 
Office of the Circle Board was shifted to 
the house of the respondent, since when up 
to April 1935 that house was used as the 
OTice of the Oricle Board. The rent was 
drawn in the name of Ma Iè Tin, but it was 
rent payable to the respondent and receiv- 
able by him though his wife’s name was 
used. The respondent did not obtain per- 
mission from the Commissioner in writing 
or at all for the letting of his house to the 


°Circle Board of which he was a servant. It 


is elementary that there was a cO.atract- 
between the respondent as the owner of the 
house and the Circle Board for the letting 
and renting of the house. So, there can be 
no question that the respondent was inter- 
ested in the contract of letting even though 
his wifes name ‘was used instead of his 
own. In fact it could be argued that his 
wifes name was made to appear in the 
business in order to try and hide his own 
connection or interest in it, Butit may be 
allowed that as his wife was already draw- 


|) 
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ing rent for U Ah Naing's house when ihe 
change of office was made, her name was 
still used for convenience because, as a 
Burmese Buddhist, she had an interest in 
the house of her husband. Even if the 
actual letting wae made by Ma E Tin and 
so the contract was with her, the respond- 
ent had nevertheless an interest in it as 


he was her husband and the house was in- 


his name. 

The learned Sessicns Judge has held that 
the word ‘contract’ in s. 77, Burma Rural 
Self-Government Act must be interpreted 
with particular reference to ss. 48, 50 and 
56 of the Act. I do not agree. In any 
event, the terms of s. 56 (1) of the Act 
enable the Circle Board to enter into and 
perform all such agreements and contracts 
as if may consider necessary for carrying 
out the purposes cf the Act. To have an 
office to carry out its duties under the Act 
is surely something for which a Circle Board 
may legally make provision under that 
section. Section 77 of the Act does not, in 
my view, limit contracts intended to be 
covered by its penal provision only to such 
contracts as may be related to the matters 
mentioned in ss. 48, 50 and 56 of the Act. 
It is conceivable that a local body may 
enter into an entirely illegal contract with 
one ofits members, officers, or servants, in 
which case the permission of the Commis- 
sioner could hardly have been obtained, 
For that reason, ib could not be argued that 
therefore no offence had been committed 
by that member, officer, or servant, under 
s.77 of the Act read with s. 16%; Indian 
Penal Code. But, here it is not argued that 
the contract of letting and renting was one 
which the Circle Board was not authorized 
to enter into and that therefore it was illegal, 
The learned Sessions Judge himself stateg 
thatthe Circle B ard has got to provide it- 
self with a kouse for the accommodation of 
its office. If so, surely il is competent to 
make a contract for the renting of a house 
to usa as its office. It seems that the 
respondent obtained permission from the 
Chairman of the Circle Board .to occupy a 
room at the beck of the house which must 
have amounted virtually to his occupying 
the whole house when the Circle Board was 
not actually holding its meetings therein. 
This only shows the danger of such a 
practice as tha which s. 77, Burma Rural 
Self-Government Act, is meant to discourage. 

I set aside the acquittal of the respond- 
ent and convict him under s. 168, Indian 
Penal Code, read with s. 77, Burma Rural 
Self-Government Act, on the charge framed 
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‘under coercion within the meaning of a. 
ewrong-doer. 


-fully satisfied fails to enter up 


117 


against him in the Oourt of the Special 
Power Magistrate, Myaungmya, in that be- 
tween December 1932 and April 1935 at 
Labutta, as an officer or servant, to wit, a 
clerk of the Labutta Circle Board, he was 
interested in a contract made with the said 
Oircle Board whereby his house was rented 
to the said Circle Board for use as its office 
without the permiasion in writing of the 
Commissioner of the Irrawaddy Division, in 
contravention of s. 77, Burma Rural Self- 
Government Act. Regarding the sentence, 
I shall content myself by restoring that 
which was passed on the respondent by the 
learned Special Power Magistrate but, in 
doing so, I must draw atlention to what I 
consider reprehensible in passing a sentence 
so that an appeal may be had. A sentene 
must be passed which is considered proper 
in all circumstances of the case, regardless 
of the consideration whether it should be 
an appealable one. 
S. Acquittal set aside. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 66 of 1935 
December 7, 1937 
VENKATASUBBA Rao AND 
ABDUR RAHMAN, JJ. 
P. M. V. P. PAPPIJ REDDIAR ANp 
ANOTHER —ÅPPELLANTS 
VETSUS 
S. A. PICHU AYYAR—Responogstr 

Contract Act (IX of 1872), 3, 12--Decree-holder 
even after satisfaction of decree failing to enter up 
satisfaction and fraudulently bringing property to 
sale in execution—Mortgagee of property paying 
un ler O. XXI, r. 89, Civil Procedure Code (Act Y 
of 1908), to avoid sale -Whether can recover back 
his money. 

A payment to get rid of wrongful interference 
would be involuntary being made under compul- 
sion of law, and an owner may bring .an action to 
recover back the money so paid. The owners right to 
recover money not merely rests on the ground of equity 
and justico but upon a stalutory right conferred 
by s. 72, Contract Act. The person obtaining pay- 
ment under force of execution proceedings, t.e., 
72,19 & 





Where a decree-holder even after his decree is 
satisfaction and 
fruudulently proceeds to execute the decree and 
brings the property to sale and the mortgagee of 
the property makes a payment under O. XXI, 
r. 89, Oivil Procedure Uode, to set aside 
the sale, the money sv paid can be recovered 
back from the decree-holder. Although a fraudalent 
decree-holder can, under Oivil Procedure Gode, 
execute his satisfied decree where the adjust- 
ment has not been certified, his liability under the 
substantive law remains. P. M. V. P,” Pappu’ 
Reddiar v. S.A. Pichu Ayyar, 161 Ind. Cas, 963, 
reversed, Kumukutti v. Neelakandan Nambudri, 
(5), distinguished, Fatima Khatoon Chowdrain v. 
Mohamad Jan Chowdhury (1), Doolichand v, Ram 
Kishen Singh (2), Kanhayalai v. National Bank of 
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India (3) and Kanhayalal v, National Bank of India 
(4), relied on. 

L. P. A. against the judgment of Varada- 
chariar, J., dated March 15, 1935, reported 
in 161 Ind. Cas. 963 

Mr. A. Swaminatha Iyer, for the Appel- 
lants. 

Mr. K. S. Champakesa Iyengar, for the 
Respondent. 


Venkatasubba Rao, J.—The question 
which this Letters Patent Appeal raises is 
an important one, and the facts divested 
of all that is immaterial may be shortly 
stated. Defendant No. 1 filed a suit against 
defendants Nos. 7 and 8, got their properties 
attached before judgment and obtained a 
decree in 1923 in due course. Defendants 
Nos. 7 and 8 soldin 1924 under Ex. A the 
properlies in question to defendant No, 2. In 
the sale deed the vendors ‘i.e, defendants 
Nos. 7 and 8) disclosed the attachment that 
had been effected and undertook to get the 
properties sold released from the attachment. 
In 1925, by virtue of a transaction we need 
not go into, defendant No. 1, to whom about 
Rs. 5,000 was dus under his decree, re- 
ceived in full satisfaction of his claim 
Rs. 4,500 (that is the concurrent finding of 
the Courts below accepted by Varada- 
chariar, J.) in pursuance of an agreement 
with the judgment-debtors, namely defend- 
ants Nos. 7 and 8. In 1927, the plaintiff 
obtained a mortgage of the suit property 
from defendant No. 2. Though defendant 
No. Vs decree was fully satisfied as stated 
above, he failed to enter up satisfaction and 
fraudulently proceeded to execute the 
decree. He brought the properties mort- 
gaged to the plaintiff to sale and pur- 
chased them himself in the name of his 
clerk on September 16, 1927. The plaint- 
iff made the statutory deposit under O. XXI, 
r. 89, Civil Procedure Code, and got the sale 
set aside. The present suit has been brought 
by him to recover from various defendants, 
of whom we are concerned only with de- 
fendant No. 1, the amount which he was 
obliged to pay into Court for getting the 
sale avoided. Varadachariar, J. -agreeing 
with the Courts below, negatived the plaint- 
iff's claim as against defendant No. 1. 

Several contentions were raised for the 
appellant and disallowed by the learned 
Judge. One of them was that defendant 
No. i's liability was founded on tort, and 
that isthe only contention that has been 
pressed before us. There can be no doubt 
that under the law as declared by the Judi- 
cial Committee, a person making a pay- 
ment to rid himself of unlawful interference 
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with his property, can recover the money’ 
back. Tee principle on which this ru'e 
rests, has been cleariy expzunded: in four 
decisions to none of which’ the learaed 
Judge’s attention was called. In the first 
two cases, their Lordships stated that 
under the English Common Law, a payment 
to get rid of wrongful interference would 
be involuntary, being made under compul- 
sion of law, and hald that in this country, 
as in England an owner may bring an 
action to recover back the money so paid: 
Fatima Khatoon Chowdrain v, Mohamed 
Jan Chowdhary (1) and Doolichand v. 
Ram Kishan Singh (2). In the two later 
cases, the principle was applied not merely 
on the analogy of English Law and on 
grounds of justice and equity but as resting 
upon 8 statutory right conferred by an ex. 
press provision of the Contracs Act. Sec 

tion 72 of that Act provides inter alia that 
a person to whom money has been paid 
under coercion must re-pay it. Formerly, the 
view that prevailed in India was, that the 
word ‘coercion’ in this section meant the 
same thing as ‘coercion’ as defined ias. 15 
and therefore no act was coercion unless if 
was done “with the intention of causing any 
person to enter into an agreement’, as 
required by the definition. That view, 
their Lordships have declared, is wrong. 
Lord Moulton delivering the judgment 


observes: D 

“It would beto make nonsense of the statute if it 
were to be taken to mean that ‘coercion’, in a legal 
seuse, could only exist if the object was to bring 
about a contract. Indeed such an interpretation 
would render the Act inconsistent with itself.” 

Then, after quoting s. 72, which as 
already stated enacts that a person to 
whom money has been paid under coercion 
must re-pay it, his Lordship goes on to say: 

“It is impossible to contend that the word ‘coer- 
cion referred to in this section ... is ‘with the 
intention of causing any person to enter into an 
agreement.’ The word ‘coercion’ must, therefore, be 
there used in its general and ordinary sense as an 
English word and its meaning is not controlled by 
the definition in s. 15; Kanhayalal v. National Bank 
of India (3).” e 

The last-mentioned case went up before 
the Board again and Lord Dunedin re: 
affirmed this view observing: 

“The right here suoght to be enforced is a statu- 
tory right expressed in terms of s. 72, Oontract Act, 
and this Board has, already held that the circum- 

(i) 12M I AG; 1 BLR 21; 10W R 29; 2 
Suth 145; 2 Sar. 380 (P O). b 

(28 TA 93; 7 0618; 3 Suth. 734; 4 Sar. 245 

PC 


(3) 40 LA 56; 18 Ind, Cas: 919; 40 O 598;17 OW N 
541, (1913) M W N 406: 13M L T 403; 11 A LJ 413; 
17 Ò L J 478; 15 Bom, L R 473; 184 P D R 1913; 25 M 
L J 104 (PO). 
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stances gave rise to a statutory right: Kanhkayalal 
`v. National Bank of India (4). 

Thus the owner’s right to recuver back 
the money paid under compulsion does not 
rest, as assumed in thetwo earlier decisions, 
merely upon justice and equity founded 
upon the English analogy, but is a statutory 
right expressed in terms of an Indian Act. 
What then is the true nature of the action 
brought to recover such money back? The 
person obtaining payment under force of 
execution proceedings, 7. e. under coercion 
Within the meaning of 8. 72, is a wrong- 
doer, as described by their Lordships in 
Kanhayalal v. National Bank of India (3) 
at pp. 63 and 68*. This would suggest 
contrary to the view taken by Varada- 
chariar, J., that the liability is one in 
tort. But by whatever name the acticn 
may be called, it must now be taken as 
settled beyond doubt, that an owner may 
bring an action to recover back the money 
he has so paid. This being the true concep- 
tion, does the fact that the payment made 
here was under O. XXI, r. 89, Civil Proce- 
dure Code, remove the case from the opera- 
tion of this principle. Mr. Ohampakesa 
Ayyangar for the respondent strongly 
relies upon the raito decidendi in Kumu- 

kutti v. Neelakandan Nambudiri (5) approv- 
ed and followed by the Full Bench in 
Krishna Iyer v. Arunachalam Chettiar (6). 
In the former cage, it has been held that 
O. XXI, r. 89 is inconsistent with the 
notion thaf payment can be made either 
under protest or coupled with conditions, 
True, but the whole judgment proceeds 
upon the footing, first that there was a 
subsisting decree, 7. e. subsisting in fact, 
and secondly, there was a decree-holder, 
one who really answered that description. 
The principle as stated in that very deci- 
sion 18, once the decree debt is discharged 
and the decree holder’s remedy is gone,” 
it would be improper for the person paying 
the money to claim it back. That this is 
the idea underlying the judgment, will be 
manifest on a reading of it and it is most 
significant that if not a single case of the 
many cited for the respondent, was the 
money, which the Courts held could not 
be recovered, paid in execution of a satis- 
4 ae wi. ion ee 7;A IR 1923 PC 115; 
1248; 28°C W N689: 400 LJ 1 P ga A 
ene 5 Ta: ae re 509; A I R 1930 Mad. 921; 
kel ay Mid z 57; (1930) M W N 524; Ind. 
: 158 Ind, Cas. 207; z 5 . 
FRA M L J 349; (1935) M WN 71b; 49 A Wan a 
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fied decree. It is the existence of fraud, 
the dishonest obtaining of the money after 
the decree was satisfied, that distinguishes 
the present case from those cited at the 
Bar. This difference is fundamental and 
ought not to beignored. Order XXI, r. 89, 
assumes the existence of a “decree” and of 
a “decree-holder” and where the very 
foundation is gone, namely a subsisting 
decree, it would be futile to contend that 
the decisions which refer to unconditional 
payment can apply. l 

It has been contended that in the Privy 
Council cases cited above, the money was 
paid to prevent a sale and not after ihe 
sale: but that is a distinction without a 
difference. As their Lordships point out 
in Kanhayalal v. National Bank of India 
(3), already quoted, the greater or less 
probability of a sale taking place does not 
affect the real principle; nor is there any 
reason to hold that the position is altered 
by the sale having actually taken place. 
The contention again that the decree was 
executable under the law of procedure, 
satisfaction not having been reported is 
utterly beside the point. Although a fraus 
dulent decree-holder can, under the Code, 
execute his satisied decree where the 
adjustment has not been certified, his 
liability under the substantive law remains, 
When the rights of parties are in question, 
a contention based on the technicality of 
procedure law seems utterly irrelevant. 
It may be of interest to note, though that 
fact has not much bearing on our decision, 
that in Fatima Khatoon Chowdrain v. 
Mohamed Jan Chowdhry (1) their Lordships 
after indicating that the facts suggest that 
the decree there was a satisfied decree, 
observe “that alone would be “a ground 
upon which the respondents must be held 
disentitled to retain the money they have 
received. Similary in Doolichand v. Ram 
Kishan Singh (2) after stating that the 
appellant obtained a decree in question 
upon a debt which had been already satis- 
fied, their Lordships observed: 

“He has therefore received it twice over and it is 
obvious in sucha case that it is unreasonable that 


he should hold the money paid to him under 
compulsion by the respondents "' 


In the result, we allow the appeal And 
pass a decree in favour of the plaintiff 
against defendant No. 1 for Rs. 1,172-4-t 
With interest thereon at 6 per cent. from date 
of plaint and ecsts throughout. The decree 
agaiast defendants Nos 7 and 8 passed by ° 
the learned Judge is vacated. The order of 
the lower Appellate Oourt directing the 


» 
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plaintiff lo pay defendant No. 1's costs of 
the appeal before it is also set aside. 
N.B. Appeal allowed. 


CALCUTTA HIGH COURT 
Suit No. 2281 of 1929 
May 19, 1938 
MoNarr, J, | 
A. MILTON anp Oo., Ltp.— 
£ APPLIOANT 


Versus 
OJHA AUTOMOBILE ENGINEERING Co. 
— RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 8.7 
(1) (a)—Applicability of, to Court outside United 
Provinces — Court outside United Provinces, if can 
appoint Receiver over debtors’ interest in mort- 

age. 

Section 7 (1) (a), U. P. Encumbered Estates Act, 
refers to a “fresh process in execution” to be issued 
by a Court in the United Provinces. The Act must 
have a local application, and the words of the section 
do not profess to apply to any Court other than a 
Civil or Revenue Court in the United Provinces. A 
Court outsidethe United Provinces can therefore 
appoint a Receiver over the interest of a debtor in a 
mortgage. 

Messrs. B. C. Ghose and S. B. Sinha, for 
the Applicant. l 

Mr. B. K. Chaudhuri, for 
dent. | | 

Judgment.—This is an application by a 
decree-holder forthe appointment in exe- 
cution of a Receiver of the right, title and 
interest of one of the judgment-debiors in 
a mortgage executed in his favour in 1934, 
and for liberty to the Receiver to sell such 
right, title and interest. The decree-holder 


the Respon- 


- sued in 1929 and obtained a consent decree 


in December 1932, by which the matters in 
dispute were submitted to a reference. 
The referee found in favour of the plaintiff 
who was given a decree fir Rs. 13,487-1593 
with interest and taxed costs Rs. 3,773-10-0, 


“The decree was against the defendant firm 


and execution was ordered against the 
partners Ojha Dario Singh, (who opposes 
this application), Ojha Shiva Prasad, and 
Ojha Gurdial Singh. The decree was 
transmitted for execution to the Oourt of 
the Subordinate Judge of Etawah in the 
United Provinces. The decree-holder in 
1936 applied in Etawah for execution by 
attaching the interest of Dario Singhin a 
mortgage debt executed in his favour by 
Shyam Sunder. 

Dario objected denjing that he was a 
partner in the firm, and asked for the recall 
of thedecree. * On January 12, 1937, terms 
of settlement were entered into. Dario 
admitted that he was a partner and the 
defendant firm consented to a decree for 
Rs. 10,000 in full settlement of its claim 
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and costs provided that amount were paid 
within six months. Dario uadertook not to 
alienate or ralize any amount due under 
the mortgage but the mortgagee was at 
liberty to sue and bring the mortgaged 
property tosale in execution of a mortgage 
decree. Dario only paid Rs. 2,500 towards 
the decretal amount and the plaintiff com- 
pany sold his right, title and interest in 
the mortgage for Rs. 15,000 and purchase 
it inthe sale on January 3, 1938. On 
January 6, 1938, Dario applied to the 
Etawah Court to set aside the sale under 
s.7,U.P. Encumbered Estates Act, as 
Gurdial Singh, one of his joint-debtors, had 
applied for protection’ under that Act. The 
Subordinate Judge on February 11, 1938, 
set aside the sale. 

Thereis no doubt that. Dario's applica- 
tion in Etawah was contrary to the. terms 
of settlement of January 12, 1937, but 
the question which I have to decide is 
whether the relief now sought is permis- 
sible in view of the decision of the Subor. 
dinate Judge of Elawah which declared the 
execution proceedings null and void under 
s. 7, U. P. Encumbered Estates Act. That 
Actenables a debtor to apply to the 
Collector for protection uoder the Act. The 
Collector forwards the application to the 
Special Judge who enquires into the claims 
and may pass decrees and send them tothe 
Collector for execution accordisg to the 
scheme of the Act. In’ the present case 
Dario has not applied to the Oollector, for 
protection under the U. P. En- 
cumbered Estates Act, but, such an applica- 
tion has been made by his partner Gurdial. 
It is argued that this: is immaterial, for 
Gurdial and Dario are joint debtors. Their 
debt, however, is both joint and several, 
and I can see no reason why property 
which Dario owns should not be taken in 
execution by his creditors merely because 
Dario’s partner has sought the protection 
of the United Provinces Act. 

The full facts, however, are not before 
me, nor have I had the adyantage of seeing 
the judgment ofthe learned Subordinate 
Judge of Etawah and I have neither the 
materials nor the desireto question the 
correctness of the order which he has 
made. That order, however, inno way 
fetters the jurisdiction of this Court and 
there can be no doubt «that the U. P. 
Eneumbered states Act has no appli- 
cability outside the Province in which 
it was enacted. The learned Cotnsel 
for Dario, if I understood his argument 
aright, contended thats. 7 cf that Act, 
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restricted all dealings with the property 
in which a protected debtor might be 
interested, and forbade any fresh process 
in execution beingissued by any Oourt 
whether within or without the United 
Provinces. That was the manner in which, 
as I understood him, he invited me to con- 
ate the last three lines of s.7 (L) (a) of the 
ACL: 


“Section 7 (1). When the Collector has passed an 
order under s.6, the following consequences shall 
ensue : 

(a) All proceedings pending atthe date of the 
said order inany Civil, or Revenue Court in the 
United Provinces in respect of any public or private 
debt to which the landlord ig subject or with 
which his immovable property is encumbered except 
an appeal or revision against a decree or order, 
shall be stayed; all attachments and other 
execution processes issued by any such Oourt and 
then*in force in respect ‘ofany such debt shall 
become null and void and no fresh process in exe- 
ee shall, except as hereinafter provided, be 
iesued, 


Dario, as I have already said, is not a 
protected debtor and the subesection to 
which he has referred appears to me to 
refer quite clearly to a “fresh process in 
execution" to be issued by a Oourt in the 
United Provinces. The Act must have a 
local application, and the words of the sec- 
lisn do not, in my opinion, profess to apply 
to any Court other than a Oivil or Revenue 
Gourt in the United Provinces. There is 
nothing in the Act which prevents this 
Court from appointing a Receiver as prayed: 
The Receiver is sougat to be appointed not 
Over any immnovabie property but over 
the interest of Dario in a mortgage execul- 
ed by Shyam Sunder. Waether ths 
Receiver will or will not be able tosell the 
debtor’s interest is not a matter with 
which lam now concerned. Lam satisfied 
thathe can be appointed with liberty to 
sell. There will be aa ordsr io terns of 
the summons. 

S. Order accordingly. 


BOMBAY, HIGH COURT 
Second Civil Appeal No. 801 of 1932 
August 6, 1936 
RANGNEKAR, J. 
GEMALSINGJL KHUMANSINGJI AND 
ANOTAER—DEFENDANT3— APPELLANTS 
VETSUS : 
BAI FATI ano OTHERS-—PLAINTIPRS-— 
RESPONDENTS. 

Partition—J oint property—Alienation by co-sharer 
for value—Subsequent partition suit— Partition should 
be so effected ag motto prejudice alience—~Principle 
applies incase of alzenee from such alience—Partial 
partitton—Suit by co-sharer for partial partition of 
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property purchased by altenee from one co-sharer— 
Alience as defendant, if entitled to decree for parti- 
tion—Value of property alienated less than alienors'’ 
share~—Alienee, whether entitled to retain entire 
alienated property. 

In effecting partition of joint property between co- 
sharers and an alienee from one or some of them, equity 
requires that partition should be so effected as not 
to prejudice the latter. The principles whichapply 
in cases of partition among Hindus also apply in 
the case of Muhammadans, The underlying priaciple 
is, that a bona fide purchaser for value should not be 
prejudiced by reason of any subsequent suit for 
partition brought on behalf of the other co-sharers, 
and that if, without doing injustice between the 
parties, the equities between the alienee and the 
other co-sharers can be so adjusted as to allow the 
purchaser the full fruit of his bargain for which he 
has paid full consideration, that ought to be done. 
The principle which applies in the case ofan im- 
mediate vendee would and ought to apply inthe case 
of a vendes from such vendee. Dhadha Sakib v. 
oe Sultan Sahib (1), dissented from. [p. 723, 
col, 1. 

An an from a co-sharer cannot ask for separate 
possession of the property alienated to him if it 
forms partof the joint property. His only right is 
toapply for a decree for joint possession and 
such joint possession will be allowed to him 
along with the other membersof the family. Lf 
they object to such joint possession, then their 
only remedy is to sue for partition and for 
separate possession, But, the general body of joint 
owners is not bound to bring a suit for general 
partition where there is an alienation of a specific 
joint property ; they may well confine their suit to 
a partition of the particular property whichis in 
possession ofthe alienes. in that case, the principles 
which apply in the case of partition decrees where the 
suis is for a general partition also apply to a suit 
for partial partition. The alienee need not be direct- 
edto institute a separate suit to work out his rights 
by partition, but is entitled in the co-parcener's suit 
as adefendant to get a decree for partition and 
claim to be allotted the item purchased by him in 
respect of his vendor's share if that is consistent with 
the rights of the other co-parceners, aud if tne value 
of the item does not exceed the value of the alienor’s 
share in the entire family property at the time of the 
alienation, the alienee is entitled to retain the entire 
property sold to him, Ramasami Aiyer ‘vy. Venkata- 
rama Ayyar (2), relied on. 


S.O. A. against the decision of the Assis- 
tant Judge, Broach, in Appeal No. 10 of 
1930. 

Mr. N. N. Majumdar, for the Appellants. 

Mr. H. D. Thakor, for the Respondents. 

Judgment.— Che facts which gave rise 
to the suit, out of which this appeal arises, 
are somewhat complicated, but for the pur- 
pose of elucidating the point whicn arises 
for decision in this appeal they may be 
briefly stated as follows: It appears ffom 
the pedigree, which is set out at print p. 2, 
that certain property, including the pro» 
perty in suit, belonged to one Umar Asmal 
Gani. He died in 1915 leaving a widow 
Bai Maula and two daughters, Bai Fati, 
plaintif No. 1, and Bai Mulag, who died 
before the suit. He had two brothers, Gori 
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and Fuli, who were plaintiffs Nos. 3 and 4. 
His father had four brothers, two of whom 
were plaintiff No. 5 and pluintiff No. 6. 
The other brothers were Vali and Abhram, 
The parties are Muhammadans. Prior to his 
death Umar had made a will, His uncles, 
plaintiff No. 5 and plaintiff No. 6 and Vali 
and Abhram, therefore, brought a suit 
No. 163 of 1916 fora declaration that the 
will made by Umar was not binding on 
them, and fora partition of the property 
left by Umar and recovery of their shares 
therein. Bai Maula was defendant No. 1 
to that suit, and her daughters were also 
joined as party defendants. The plaintiffs 
claimed five-twenty fourth share in the 
whole property. In 1917 they obtained a 
decree. The decree provided that the 
plaintiffs were entitled to a five-twenty- 
fourth share, Bat Maula to a one-eighth 
Share and her daughters to a two-third 
share, and direcled partition and separate 
possession. Bai Maula died thereafter, and 
plaintif No. 2 in the present suit is her 
husband. In April 1918 Bai Maula sold 
Survey No. 218/1 to one Bapu, under whom 
the present defendants are claiming, and 
died thereafter in November 191%. In 
April 1919, as a result of the settlement 
of disputes between the parties and the 
heirs of the deceased parties ‘and certain 
releases executed by the parties, it js 
common ground that the whole of the pro- 
Perty was assigned to plaintiffs Nos, 5 and 6, 
and they became the owners of the whole 
of the property, excepting survey No, 218/1, 
‘which was in the possession of the defen- 
dants. Io consequence of these transactions, 
and the settlement of disputes between the 
parties, no application for execution of the 
partition decree was made, and it is common 
ground that the partition decree remained 
unexecuted. 

In 1928 the plaintifs brought the pre- 
sent suit against the defendants, who had 
purchased survey No. 218/1 from an alienée 
from Bapu, for partition and separate 
possession of their shares therein, claiming 
a seven-elghihs share jin the properly. 
Their case was that the defendants were 
entitled only toa one-eighth share belong- 
ing to Bai Maula. Various defences were 
taken on behalf of the defendants, into 
which itis not necessary to enter. They, 
however, contended that if their cther pleas 
were rejected’ and a partition was directed, 
then, in effecting partition, in any event, 
they were entitled to have this property 
allotted to them as they had been in 
possession of it as buna fide purchasers for 
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value since 1918, and ihat if the value of 
that prop-riy was less than what was 
Tepresented by the one-eighth share of Bai 
Maula, then the deficiency should be made 
gocd by allotting to them some other prO- - 
periy which would have gone tothe share 
of Bai Maula if a general partition had 
taken place. The trial Court accepted this 
Plea and held that the entire property 
belonging to Umar consisted of seventy-six 
bighas, out of which nine and a half bighas 
represented the one-eighth share of Bai 
Maula, that survey No. 216/1 comprised a 
little more than six bighas, and, therefore, 
the defendants had an equitable right to 
continue in possession of that property and 
dismissed the suit. In appeal from this 
decree, the learned Assistant Judge con- 
firmed the judgment of the trial Court on 
almost all the points but held that the 
defendants were net entitled to the equit- 
able right claimed by them as they were not 
the immediate purchasers of any specific 
joint property from Bai Maula, but were 
alienees from an alienee from the original 
alienee from Bai Maula. Relying, therefore, 
on Dhadha Sahib v. Muhammad Sultan 
Sahib (1), he rejected the contention that 
they were entitled to any equity, and in 
the result passed a decree for partition 
declaring that the plaintiffs were entitled 
to seven-eighth share in the property and 
that the defendants were entitled to one- 
eighth, 

From that decree the present appeal is 
made; and the only question raised in the 
appeal is, whether the equitable right set 
up on behalf of the appellants can be given 
effect to under the circumstances of this 
case. Before doing that, I may refer to the 
decision in Dhadha Sahib v. Muhammad 
Sultan Sahib (1). It was held there that a 
vendee from the frst purchaser has no 
equity in Lis favour, and that if there ig 
any loss tohim inthe bargain by reascn of 
any suit brought by other co-shareres to set 
aside the alienation, then his only remedy 
was to sue his own vendor (that is, the first 
purchaser), for damages for breach of 
warranty. The ratio decidendi is that to 
take any other view is to give such vendee 
property which he never targained for. 
The learned jauthor of Mulla’s Hindu Law 
has adversely. criticized this decision, -and 
Í have no hesitaticn in Saying that I agree 
with him. In my opinion, in suits for 
Partition between co sharers to which an 
alienee from one of them is a party, it is 


(1) 44 M 167; 59 Ind. Cag. 311; A IR 1921 Mad. 384 


39 M LJ 706; (1920) M W N 710; 12 L W 603, 
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. difficult on principle to make any distinction 
between the case of an immediate vendee 
from one of the cesharers and that ofa 
vendee from such vendee, It is well-est- 
ablished that in effecting partition of joint 
property between co-sharers and an alleneé 
from one or some Of them, equity requires 
that partition should be so effecled as 
not to prejudice the latter. The principles 
which apply in cases of partition among 
Hindus also apply, according to our deci- 
sions, as observed by the learned Appel- 
late Judge, in the case of Muhammadans. 

The underlying principle is, that a bona 
fide purchaser for vaiue should not be 
prejudiced by reason of any subsequent 
suit for partition brought on behalf ofthe 
other co sharers, and that-if, without doing 
Injustice between the parties, the equities 
between the alienee and the other cc- 
sharers. can beso adjusted as to allow the 
purchaser the full fruit of his bargaia for 
which he has paid full consideration, that 
ought to be done. Jt is, therefore, difficult 
to see what distinction exists between the 
case of an immediate vendee and that of 
a second vendee. The principle which 
appiies in the case of an immediate vendee 
would and ought to apply in the case of 
a vendee from such vendee. What is said 
is that if a second vendee suffers any loss by 
- any such transaction being set aside in toto 
and by his being deprived of the property 
of which he is in possession, he can go 
against his Vendcr, but that would apply 
equally in the case of an immediate vendee 
from aco-sharer. | must therefore respect 
fully dissent from that decision. 

The position as to the equitable rights of 
purchasers on partition is set out, in my 
opinion, correctly in para. 201 (9) of 
Mullas Hindu Law (Eda, 8) at p. 300in 
these words : 

“The alienee of a specific property or of the ua- 
divided interest of a co parcener in such property has 
ona general partition an equitable right to have 
that property, or his alienor’s share in that property, 
as thecase may be, assigned to bim if ıt could’ be 
done without injustice to the other co-parceners. But 
there may be equitieg between the co-parceners or 
liabilities attaching to the alienor’s share which 
may render it inequitable or impracticable to do so. In 
such a case the alienee is entitled to recover from 
his alienor property of an equivalent value out of 
the properties allotted tothe alienor for his share 
in substitu:ion of the property alienated. Buta 
purchaser at a court-sale has no, such right, there 
being no warranty of title at such a sale. Andit 
has been held that* a vendee from the first 
purchaser also has no such right, and that his only 
remedy isto sus his own vendor (that is, the first 
purchaser) for damages for breach of warranty, the 
reason given being that to hold otherwise would be 
fo give to such vendee property which he nevet 
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But this argument, it is submitted, 


ined for. 
bargained for eae 


applies equally as between the alisnor 
immediate purchaser from him. 

16 is argued that this priuciple would 
only apply in cases where there is general 
partition; but, in my opinion, that con- 
tention is not sound—and for this reason. It 
is well established that an alienee from 
a co-sharer cannot ask for separate 
possession of the property alienated to him 
if it forms part of the joint property. His 
only right is to apply fora decree for joint 
possession, and such joint possession will 
be allowed to him along with the other 
members of the family. If they object to 
such joint possession, then their only re- 
medy is to sue for partition and for separate 
possession. But, the general body of joint 
owners is not bound to bring 2 suit for 
general partition where there is an alien- 
ation of a specific joint Property; they may 
well confine their suit to a partition of the 
particular property which is in possession 
of the alienee. In that case, it is difficult 
to see why the principles which apply in 
the case of partition decrees where the suit 
is for a general partition cannot equally 
apply to a suit for partial partition. I am 
supported in the view which I am taking 
by the desision in Ramdsam, Atyar y. 
Venkatarama Ayyar (2). In my opinion, it is 
dificult to distinguish the present Case 
from the facts of that case. ‘There il was 
not necessary for the plaintiff to bring a 
suit for general partition as he was the 
last surviving co-parcener, and he there- 
fore brought a suit for partition and se- 
parate possession of the particular property 
which had been alienated. Here the posi- 
tion is exactly the same. The several co- 
sharers ceased toexist as a result of the 
transaction to wnieh 1 have referred, and 
the rights of the general body’ of joint 
owners now vest in plaintiffs Nos. ð and 
6, Ibis true that they have joined other 
co sharers, but that is only ior the sake 
of form, and they are formal parties. No 
question therefure of general partition 
arises, apart from the factthat a decree 
for general partition was made between 
the co-sharers. It was held in Ramasami 
Aiyar v. Venkatarama Ayyar (2), that the 
alienee need not be directed to institute a 
separate suit to work out his rights by 
partition, but was entitled in the co-pår- 
cener's suit-as defendant to get a decree 
for partition and claim to be allotted the 
item purchased by him in respect of his 


(2) 46 M 815; 75 Ind. Gas. 406; A I R 1924 Mad. 81; 
45 M LJ 203; 18 L W 183; (1923) M W N 786. 
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vendor's share if that was ‘consistent with 
the rights of the other co-parceners, and 
that if the value of the item did not 
exceed the value of the alienor’s share in 
the entire family property at the time of 
the alienation, the alienee was entitled to 
retain the entire property sold to him. That 
exactly is the position here, 

As it has been found by both the Courts 
that the value of survey No. 218/1 is much 
less than what would have gone to the 
share of the vendor by alienation, the trial 
Court was right in dismissing the suit. 
That being the position, I think the 
appeal must be allowed, the decree made 
by the learned Assistant Judge set aside, 
and the suit dismissed. In the circum- 
stances of his case, [make no order as to 
costs throughout. 

5. Appeal allowed 


CALCUTTA HIGH COURT 
Civil Appeal No. 11 of 1935 
June 1, 1938 
R. C. MITTER AND EDGLEY, JJ. 

BROJESH CHARAN SEN AND ofunas 

~~A PPELLANTS 
l vtersus 
SECRETARY or STATE For INDIA 
AND OTHERS— RESPONDENTS 

Bengal Land Revenue Regulation (II of 1793), gs. 4, 
7, 8,36, 39, 9, 10—-Scope — Settlement by Collector of 
- khas land of Government, tf in nebulous state 
till its confirmation by Board of Revenue—Rules 
under s. 9 second and 8. 10 jirst—Settlement made by 
Collector, whether binding on Government before con- 
firmation by Board of Revenue—Master and servant—~ 
Government servant exceeding authority — His acts, 
when binding on Government, 

The Board of Revenue has general superinten- 
dence over Collectors who are to act according to its 
instructions, but these provisions do not necessarily 
imply that a particular settlement of kkas land of 
Government made by the Oollector is not binding on 
the Government till his act has been expressly con- 
firmed by the Board and that till such confirmation 
the settlement concluded by him is in the eye of the 
law a nebulous state. [p. 728, col. 2. 

The ryotwart settlements concluded by the Collecter 
are not binding on the Government until they are 
confirmed by the Koard of Revenue and the acceptance 
of kabuliyat by the Collector has no effect against 
the Government if the confirming authority overrules 
the Collector subsequently. Prosanna Kumar Roy v. 
Secretary of State (1), relied on. 

If a Government Officer exceeds his authority in the 
discharge of his duties, his acts are not binding on 
the Government unless ratified by the proper autho- 
rity. Collector of Musulipatam v. Cavaly Venkata 
Narainappa (2),aelied on. [p 729, col. z.] 


O. A. from the original decree of the 
Sub-Judge, Murishidabad, dated J uly 
Jl, 1934. 
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Messrs. Gunada Charan .Sen, Kale 
Kinkar Chakracarti, Tridib Nath Roy and 
Jnanendra Nath Bakshi, for the Appel- 
lants. l 

Dr. S.C. Basak, Jajneswar Majumdar, 
Ramaprosad Mukerjee, Panchanon Ghose 
and Subodh Ch. Basak, for the Respon- 
dents. | 

Mr. Surya K. Aich, for the Deputy Regis- 
trar. 

Judgment.—The appellants, who would 
hereafter be called the Sens, are the pro- 
prietors of a permanently settled estate 
No, 2-7 of the Murshidabad Collectorate. 
Thatestate had originally the river Bhagi- 
rathi as its.western boundary but years ago 
the Government acquired a strip of land 
from out of the said estate adjoining the 
river and made it a public road. It is called 
the Strand Road. Thereafter the said 
estate ceased to be a riparian estate because 
the said public road intervened between it 
and the river. After the road was made; the 
river began to recede or shrink in size with 
the result that chars were formed tothe 
west of the road. These lands were not 
accordingly accretions to the said estate 
but still the Sens began to possess them. 
The higher portion of this char was formed 
into a estate being No. 3001 cf the said 
Collectorate and was temporarily settled with 
them for a term of 30 years, from 180d 
to 1935. The document, a kabulzat, was, 
however, executed on February 17, 1908 
(Bx. 29, B-7). (We have marked Part 1 of 
the paper-book as A and Part 2 as B) A 
strip of land bordering on the river, called 
in these proceedings as kanchi char and 
dhalu jami (sloping land) was, however, 
excluded from this settlement with them. 

The river further receded to the west, ths 
kanehi char and the dhalu jami became fit 
for enjoyment and became valuable land. 
More dry lands were formed to the west 
thereof. The Sens and some of their 
tenants holding parcels of land included in 
estate No. 3001 encroached upon portions 
of this land and possessed them without 
right, these being really the khas property 
of the Government. This was discovered 
by the Collector in 1915, who called for an 
explanation from the Sens. They set up 
the case that these lands had been included 
in their temporarily settled estate No. 3001, 
and if really not, they were accretions to 
their said estate. In 1921 the Collector 
issued notices on the sctual occupants 
demanding of them either to vacate or to 
execute kabuliatsin favour of the Govern- 
ment ata rent of Rs. 20 per bigha, that is 
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to say the Collector intimated to them that 
he was prepared to conclude ryotwart 
settlements with them on those terms. One 
of such notices is Ex. s. (B 27). This action 
of the Collector met with ths protest of the 
Sens, who on January 4, 1922, filed a petition 
before him in which they set up the right 
of accretion and offered by way of com- 
promise terms on which they would 
be prepared to take settlement from the 
Government of this newly formed area. 
The main terms were these: (1) Settlement 
was to be for 15 years, (2) Revenue (or 
rent as it is called in the petition) Rs. 3 per 
bigha, and (3) they would have the right to 
settle tenants at such rates of rent and 
other terms that they in their discretion 
might deem fit (Ex. 7; B-28). 

On this petition an adverse note was 
recorded by the khas mahal assistant. He 
pointed out that these terms if accepted 
would deprive the Government of selami 
which would and could be obtained by 
settling tenants, and the rate of rent pro- 
posed was ridiculously Icw, as there are 
already many applicants who were prepared 
to pay at the rate of Rs. 20 a bigha. Frem 
this it was obvious that the Government 
would be gainer financially if the claim of 
the Sens based on the rigkt of accretion 
could be successfully resisted, The Col- 
lector accordingly referred the matter to the 
Remem brancer of Legal Affairs for his opinion 
by his letter, dated September 24, 1922, 
(Ex. 10; B-33). The latter in his turn passe 
ed on the matter to the Assistant Govern. 
ment Pleader, Mr. S.N. Guha (afterwards 
Guha, J.) The Collector asked for opinion 
cn three specific points: (1) Whether the 
Government could make direct ryotwari 
settlement tof the lands of kanchi char 
and duhalu jami and realize selami; (2) 
whether Government was bound to give a 
farming lease of the lands to the Sens, and 
if so, who would bring tenants, either 
Government or the former, and (3) what 
would be the status of the Sens, if a settle- 
ment of the lands be made with them ata 
rate of rent of Rs. 3 per bigha (though that 
was too low) offered by them ag a term of 
compromise. 

Mr. Guha’s opinion, with which the Re- 
membrancer of Legal Affair agreed, was 
that the Sens had no valid claim to the 
kanchi char and dhalu jami either as 
parts of estate No. 3001 or as accretions 
thereto, that the Government would be 
justified in making “direct ryotwari” settle- 
ment and that it was not bound to settle 
the lands with the Sens. He, however, sug- 
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gested a compromise with them for avoiding 
protracted litigation and the terms which 
he considered as fair terms of compromise 
were that a farming settlement of the lands 
as separate and distinct estate unconnected 
with estate No. 3001 may be concluded with 
the Sens after the Government had conclud- 
ed ryotwart settlements (B. 39-40). The 
Secretary of the Board of Revenue forward- 
ed this opinion to the Collector by his letter 
dated Februarv 15, 1923 (A, B 37). The 
last portion of paragraph numbered 2 and 
the paragraph numbered 3 are very impor- 
tant. They would be set out at length 
hereafter. On May 28, 1923, the Sens moved 
a petition before the Collector through a 
Mukhtear; in that petition they reiterated 
their claim as previously put forward but 
said that they were willing to compromise 
with the Government, On this petition the 
Qollector made a note on the next day 
ju these terme: ; 

“There are two distinct operations. 

1. Settling ryots onthe land and 

9, Giving a farming lease of the new estate to 
the applicants. This petition apparently refers 
to 2, which I shall probably recommend, The 
Muktear said he woull file another petition as 
regardsl, (Ex, 25; B 48)” 


On June 11, 1923, ihe lands were entered 
in the Touzi Register as a new estate bear- 
ing No. 3050, but with no demand then, 7. e. 
with no revenue then fixed thereon, It is 
clear from the Collector's note on the Sen's 
petition of May 28, 1923, and also from the 
oral evidence adduced by the latter that 
about May 1923, the Sens formed the idea 
of taking ryotwa7i settlements also; and 
the Collector knew of this intention of 
theirs. The Collector, however, in his letter 
to the Board of Revenue dated December 
5, 1923 (Ex. N-2 B-56, did not state that the 
Sens were also applicants for ryotwart 
settlement. In that letter he intimated to 
the Board of Revenue what he proposed to 
do. In para. 4 he stated that he proposed 
to settle the lands with tenants taking 
selami and kabuliats from them in the 
standard form with some necessary modi- 
fications to meet the building regulations of 
the Berhampore Municipality. This pas- 
sage means that ?4yotwari settlements would 
be made in the first instance. He then sdid 
that then a farming settlement would be 
made with the Sens in accordance with the 
Board’s direction as conveyed to him by the 
letter Ex. A (B 37). Paragraph 5 of the letter 
refersto other matters and in para. 6 the 


Collector states thus: 
“I am making a settlement of the lands of the 
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estate on the lines suggested above in anticipation of 
sanction of the authorities.” 

The view that we take of this letter is 
that as the Collector was making the Board 
of Revenue acquainted, in broad outlines 
with what he proposed to do, he did not 
deem it necessary to enter into details at 
that stage in respect of the two classes of 
settlements—the ryotwart and farming. He 
did not give the Board of Revenue any idea 
as to who the persons were to be with 
whom ryotwari settlements would be con- 
cluded. The-words that the he proposed to 
make “settlements with tenants” and take 
selami and kabuliats in the standard form, 
were intended by him to convey to the 
Board of Revenue the simple fact that he 
proposed to conclude ryotwari settlements 
first and then a farming settlement with 
the Sens. We cannot hold that he intended 
to give the Board a definite idea that ryot- 
wari settlements would be concluded with 
persops other than the Sens. To impute 
such a meaning to his words would be to 
charge him. with misleading the Board of 
Revenue deliberately, for, from before the 
date of this letter he knew for certain that 
the Sens were alsoapplicants for ryotwari 
settlements. He mentioned the name of the 
Sens in connection withthe proposed farm- 
ing lease because that was the then settled 
scheme adopted to avoid litigation with 
them, but tke character of persons with 
whom he proposed ryotwari settlements 
was not mentioned by him as he thought 
that the Board of Revenue would later 
know from bim when he would forward 
the ryotwari settlements for sanction by 
the Board in terms of cl. 6 of this letter. 

Before the Collector received a reply to 
this letter he on January 16, 1924, ordered 
a ryotwart settlement with the Sens either 
jointly or individually. He also noted in 
his order sheet, that after such seltlement 
a farming settlement would be concluded 
with them also. The Sens were asked to 
execute kabuliats and an agreement by 
January 24, 1924 (Ex. M. B 42). On 
January 24, 1924, the following documents 
were executed: 


(1) Ryotwart kabuliats. executed in 
“groups by the Sens in favour of the Secre- 
taty of State (Ex. 9 to Ex. 9 (d): B70 to 
85). The leases evidenced by these kabu- 
ltats were for terms of twelve years from 
April 1, 1924, to March 31, 1935. The 
selami was Rs. 100 abigha and rent at 
-Rs. 20 a bigha. 
(2) A memorandum of agreement execut- 
ed by all: of -them jointly in favour’of the 
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Secretary of State. By this they agreed tc 
abide by some additional terms and condi- 
tions which are not incinded_in the standard 
form of ryotwari kabuliats (Ex. 10, B t6). 

(3) An indenture executed by the Ool- 
lector on behalf of the Secretary of State 
and by the Sens. Tnis records the com- 
promise arrived at. The Sens gave up their 
claim to the lands of the newly found 
estate as set up before (No. 3052) and the 
Government promised to grant them a 
farming settlement for 12 years on an 
assessment which would be 20 per cent. less 
than the ryotwari assets, etc. (Hx. Ll: 
B 96.) 

(4) A kabuliat executed by the Sens-in 
favour of the Secretary of State for the 
farming lease (Ex. 12; B 101). Olause 17 of 
this document expressly provided that the 
settlement was madein anticipation of the 
sanction of the Board of Revenue. The 
Collector was an executant in (3) and only 
a witness in (1), (2) and (4). The kabuliats 
farming and ryotwart, were registered on 
February 12, 1924. 

Copies of all these dccuments were for- 
warded to the Board of Revenue with the 
Collector's letter dated March 27, 1924, 
(Exs. Q. B. 112). In this letter the Collec- 
tor made a statement that ryotwari settle- 
ments had been made by him with the Sens 
to avoid costly litigation and that he was 
sending copies of ryotwari kabultais (Ex. 9 
series) and of the memorandum of agree- 
ment (Ex. 10) for the information of the 
Board of Revenue and copies of the inden- 
ture (Bx. 11) and of the farming kabu- 
liat (Ex. 12) for its approval; it has to be 
noticed that some of the terms of this letter 
are not in accordance with facts. The Board 
of Revenue had never proposed a ryotwart 
settlement with the Sens as aterm of com- 
promise. It was the farming settlement 
with them that was to be basis of the 
compromise with them. The second thing 
to be noticed is that- here the Collector 
made a distinction between the ryotwart 
kabuliats and the farming kabuliat one was 
sent for information, the other for appro- 
val. This was not in conformity with 
para. 6 of his previous letter to the Board _ 
dated December 5, 1923 (Exs. N. 2; B 56). 
It may be that the drafting of this letter 
was infiuenced by the proceedings of the 
Board of Revenue which were forwarded 
on March 7, 1924, to the Oollector 
through the Commissioner (Exs. O; B 110). 
On March 31, 1924, the Sens depcsited 
with the Collector the selami due on the 


“Fyotwart settlements, but the money was 
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not received as selami by the Uollector but 
kept in suspense account pending receipt 
of a communication from the Board of 
Revenue in respect of the ryotwari leases. 
It appears that between this date and 
December following the member of the 
Board of Revenue, Mr. Lees and his secre- 
tary visited the locality and a statement 
was prepared by the Kanungo showing the 
names of persons who were in actual occu- 
pation and the extent of their possession. 
On November 1], 1924, the Board of 
evenue wrote a letter to the Collectorate 
(Ex. B; B-118). Ths effect of this letter is 
that the ryotwari settlements of the whole 
of the area of estate No. 3052, with the 
Sens as concluded by the Collector, was 
disapproved and the Collector was directed 
to make fresh ryotwari settlements with 
the actual occupants in respect of the lands 
then in their occupation and to conclude 
with the Sens ryotwari settlements of such 
portions -as were in their khas possession. 
With regard to lands then unoccupied by 
any one ryotwari settlements were directed 
to be made with the Sens on stringent con- 
dition. This meant that the Sens were to 
be given ryotwari sttlement of a very 
small area out of the lands of the new 
estate. The Sens protested before ha Col- 


lector against the Board's order. In Sep-. 


tember 1928, with the approval of the Board 
ryotwart settlements of the greater portion 
of the land were concluded with the actual 
occupants, the other defendants respondents 
in the appeal and only a small area with 
the Sens. In these settlements the rent was 
fixed at Rs. 20 per bigha but the selami 
was Rs. 200 a bigha. The Sens executed 
ryotwart kibultats under protests lodged 
in writing (Ex, 2-F, etc. not printed). 

The farming kabuliat which they had 
also executed on January 24, 1924, was 
nob approved by the Board and they exe- 
cuted on September 28, a modified kabuliat 
(Ex. R; B-154) that had the approval 
of the Board of Revenue. The present suit 
was instituted py the Sens on May 8, 
1931. Leaving out details the prayers are: 
(i) for declaration that the ryotwari settle- 
ments concluded with them by the Collec- 
for on January 24, 1924, are binding on 
the Secretary of State and that the later 
ryotwart settlements of 1928 were of no 
_ effect; (ii) Regovery of khas possession, 

mesne profits, and (iii) refund of excess 
selami and excess rent which had been rea- 
lized by the Government from them 

The Subordinate Judge bas dismissed the 
suit. He held that the ryotwari settlements 
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cmeladed with the Sens by the Collector 
on January 24, 1324, wera not binding on 
the Government, and so of no effact on the 
following grounds: 

l. Sanction of tha Board of Revenue was 
hecassary to ryotwari leases and such sance 
tion not having bean given to the leasag 
evidenced by the ryotwari kabuliats exe- 
cuted by the Sens on January 24,1924, 
the Sens had no such rightas claimed in 
the suit. 

2. The Board of Revenuo is fully autho- 
rized to revisa the act of tne Collactor in 
making settlements of Governments land. 

3 Thatin granting ryotwari settlements 
to the Sens, the Collector had acted against 
the instructions of the Board of Ravenue 
aud against what he himself had commu- 
nicated to the Board of Revenua. 

4. That the farming and ryotwiri leases 
to the Sens were both integral parts of the 
compromise with the Sens. Such a compro- 
mise required the sanction of the Board of 
Revenus on the ground that the farming 
lease admittedly required such sanction. 

The contentions raised before us by the 
appellants and respondents call for decision 
the follwing points: ; 

(1) Werə the ryotwari kubuliats of 1924 
(Ex, 9 series) at all accepted by the Oollece 
tor? (2) Was the Collector the final autho- 
rity in concluding rystwari sattlemente or 
was it the Board in every case? (3) If he 
was not. had the Oollector been authorized 
by the Board of Revenue to make such 
rystwart sattlements as he liked without 
further reference to the Board? What is 
the effect if tie Oollector misunderstood 
the instructions of the Board and bona fide 
made ryotwari szttlements with the Sans ? 
(4) Did the Collector act, against the instruc- 
tions of the Board of Revenue ia making 
ryotwari settlements with the Sens? (5) 
Wanat is the effect of the execution of the 
farming kabuliat (Ex-R) by the Sans ? 

We will take up ürst the questioas of 
fact involved in the points Nos.i, 3 and 4, 
There can be no doubt on the evidence 
that the QOollector accepted the ryotwarit 
kabuliats executed by the Sens in 1924, 
These kabultats were executed by his 
order. They were executed in his office 
and in his presence, he being an attesting 
witness. He forwarded them to the Board 
of Revenue for information and when the 
Board later on intimated .to him its dis- 
approval, he in reply insisted that ashe 
was the final authority for making ryot- 
wari sealtlements, there was a final and 
irrevocable sottlement with the Sens (Exs, 
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26, B. 128). No doubt the selami tendered 
by the Sens waskept in suspense account, 
but that was done on the report of the 
office staff (Ex. P, B 116) some of whom 
were interested in having the ryotwari 
settlements withthe Sens annulled. In fact 
some of them have obtained in 1928 ryot- 
wari settlements of portions of the land 
and are defendants to the suit. This fact 
alone that the selami was not appropriated as 
such does not; in our judgment, outweigh 
the others we have already noticed. We 
accordingly hold that so far as the Collector 
was concerned he did not merely entertain 
the propcsal of the Sena for being transmitted 
to the Board of Revenue but had concluded 
ryotwari settlements with them. 

On the questions of fact involved in the 
third and fourth points stated above, our 
view is thatthe Board of Revenue had not 
authorized the Collector to make without 
further reference to it ryotwari settlements 
on such terms or with such persons as he 
thought fit; nor can we say that in conclude 
ing such settlements with the Sens the 
latter had acted against the instructions of 
the Board of Revenue. The question of 
settling the newly formed lands and what 
was before kanchi char and dhalu jami ori» 
ginated from the Board’s letter dated Febru- 
ary 15,1923 (Ex. A; B 37). The material 
portions of the letter run as follows: 

“2 The Assistant Government Pleader, High 
Court, with whom the Legal Remembrancer cons 
curs, thinks that Government might resist the 
claim, (1. e. of the fens) and make direcb ryotwart 
settlement of these chars which have now become 
fit for settlement owing to further recession of the 
river, but to avoid litigation suggests a farming 
settlement with the Sens of the new land as an 
estate quite distinct from that created in 1908. 

....„. L am to say that the Board has consulted 
the Legal Remembrancer again and agree with 
him, that in existing circumstances, it would be 
best to avoid possible litigation and to adopt the 
suggestion of the Assistant Government Pleader, 
High Court, viz., that a farming settlement of the 


new land as a distinct estate after making ryotwart 
settlement should be made with the Sens.” 


It appears to us that at this stage the 
anxiety of the Board was to avoid a litiga- 
tion with the Sens by inducing the latter 
through the Collector to accept a farming 
settlement. With that object in view the 
Collector was directed to conclude firstly a 
ryotwart settlement, su as to give to the 
Sens. only the right to recover from the 
tenants such rents as they would be liable 
to pay on the terms of their kabuliats of 
ryotwart settlement which they were to 
execute in favour of the Government. If 
the Board under the law was entitled to 
pee to the terms of each of the ryotwari 
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settlements proposed and to confirm or 
reject the same, by this letter the Board 
did not part with ths seid right. The Col- 
lector understood the matter in the same 
light, for, in para. 6 of his letter to the 
Board dated December 5, 1923 (Fx. N-2; 
B-56) he mentioned that he would tuke 
sanction of the Board after making such 
settlements. We are further of opinicn that 
neither in this letter (Ex. A) nor in the 
last-mentioned letter (Ex. 2) is there any- 
thing definite to the effect that no ryotwart 
settlements were to be concluded with the 
Sens. In the earlier part of our judgment 
we have already indicated the true meaning 
of para. 4 of Ex. N-2. We acerrdingly 
answer these questions in the negative. As 
we hold that the Oollector did not mis- 
understand the instructions of the Board; 
the last part of point 3 does not arise. 
The important point that now remains 
to be considered is the question involved in 
point 2. The relevant regulations are 
Regulation II of 1793, Regulation VII 
of 1822 and Regulation IX of 1&25. The 
Subordinate Judge refers to ss. 3, 4 7, 
8, 36 and 39 of Regulation II of 1793. 
Section 3 is not material. Section 4 isin 
general terms enacting that Collectors are 
to conform to instructions of the Board. 
The same is to the effect of s. 36. Section 7 
epacts that the duties of the Collector 
prescribed in s 8 are to be performed 
under the stpervision of the Board. Sub- 
s. (4) of s. 3 enjoins Collectors ‘to make 
future settlement of khas or farmed estates 
agreeably tothe regulations and irstruciions 
which they mav receive for that purpose. 
Section 39 reiterates the “general principle 
that Collectors are to make settlements of - 
khas lands “under the regulations and the 
instructions of the Board of Revenue.” In 
our judgment the effect of tbis regulation 
is that the Board of Revenue has general 
superintendence over Collectors who are to 
act according to its instructions, but these 
provisions do not necessarily imply that a 
particular settlement -of khas land of 
Government made by the Collector is not 
binding on the Government till his act 
has been expressly confirmed by the Board 
and that till such confirmation, the settle- 
ment concluded by him is in the eye of 
the law a nebulous state. _ 
Regulation VII of 1822 was originally 
intended for the revenue settlement of the 


“ceded and conquered provinces” (Districts 


of Cuttack and Pataspore Parganah). By 
Regulation IK of 1825 many sections of this 
Regulation which included ss. 9 and 10 
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were extended to the whole of Bengal. 
Sectien 9 Second, and s. 10 First, Para. 2 as 
amended by Bengal Act V of 1915 are 
important. Section 9, Second, authorizes 
Collectors to grant panas to muffasil 
zamindars and ryote and other owners of 
land subject to the orders of the Board 
of Revenue. Section 10 First, Para. 2 as 
amended by Act V of 1915 (B. O) by 
necessary implication gives to the Local 
Government the power to confirm settle- 
ments of mahals in perpetuity or for 
terms of years. Powers has also been given 
to the Local Government to delegate by a 
notification in the Local Official Gazette 
this power of confirming such settlements 
to such other authority as it may deem fit. 
By rules published in the Calcutta Gazette 
the Local Government has delegated this 
power in some cases to the Commissioner of 
the Division, in some to the Director of 
Land Records and in some cases to the 
Board of Revenue (r. 523, Pt. 3, Chap. VI, 
p. 129. Survey and Settlement Manual of 
1917=r. 632 of the Survey and Settlement 
Manual 1935, Pt. 38, Chap. VI, 161). 
Under r. 524 of the Settlement Manual of 
1917=(r. 633 of Settlement Manual of 
1935) the Collector is the confirming autho- 
rity only in the summary settlements of 
land revenue up to Rs 500 made under 
s. 9; Third of Regulation VII of 1822. The 
Collector is also the fival authority when 
making settlements for colonization fr. 136, 
Ohap. VIII, of the Goveroment Estates 
Manual read with Part 4, Chap. VIL of the 
Survey and Settlement Manual of 1917). 
In Prosanna Kumar Roy v. Secretary of 
State (1) this Court took the words “subject 
‘to the orders of the Governor-General in 
Council” occurring in s. 7 First, of the 
said regulation to mean that a settlement 
concluded by the Collector was not binding 
on the Government unless and until con- 
firmed by the Governor-General in Council, 
and the acceptance of a kabuliat by the 
Collector was of no effect against the 
Government if the confirming authority 
mentioned in s.°7 subsequently overruled 
the Collector. The same construction of 
similar words used in s.9 Second, of tke 
same statute must, in our judgment, be 
adopted on well-established principles of 
construction of statutes. . 

We accordingly hold that in view of s. 9 
Second, of Regulation VII of 1822 and the 
statutory rules made under s. 10 First, of 
the said regulation the ryotwari settlements 


concluded by the Collector with the Sens 
' (1) 26 O 792; 30 W WN 695, 
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on January 24, 1924, are not binding on 
the Government and that the plaintiff's 
suit has been rightly dismissed by the trial 
Court. The settlement of these lands. afew 
acres in area, situate in a town and within 
a municipal area cannot be called a settle- 
ment for colonization. The fact that in the 
ryotwart kabuliats, there was no clause 
corresponding to cl. 17 of the farming 
kabuliat (Ex. 12) in our judgment does nrt 
make any difference, for if a Guvernment 
Officer exceeds his authority in the dis- 
charge of his duties, his acts are not binding 
on the Government unless ratified by the 
proper authority: Collector of Musulipatam 
v. Cavaly Venkata Narainappa (2) at 
p. 554*, 

In the above view of the matter it is not 
necessary to decide point 5. By cl. 2 of the 
farming kabuliat (Ex. R—B-154) the Sens 
bound themselves to “respect the rights 
recorded in the settlement pipers as pos- 
sessed by tenants of all grades.” It is said 
that as this kabuliat was executed by the 
Sens on September 28, 1928, without proe 
test when the rights of defendants Nos. 2 to 
54 had already been recorded as tenants, the 
latter cannot be ejected. The question of 
fact on which this contention raised by the 
respondents rests is whether Ex. R was 
executed by the Sens under protest. There 
was no doubt, no formal protest to this 
document but all the Sens protested against 
the settlements which the Government pro- 
posed to the prejudice of their rights under 
the ryotwart settlements made with them 
by the Collector on January 24, 192}. 
The petitions lodged by them before the 
Collector, one of them being Ex. 2 (f), pro- 
testing against subsequent ryotwart settle- 
ments with others, are good answers to 
this contention urged by the respondents. 
If our decision on point 2 had not been 
against the Sens the termsof Ex. R would 
not have stood on their way. The result of 
our decision is that this appeal is dismissed 
One set of hearing fees to be 
divided in the following way amongst the 
defendants, one-half to be taken by the 
Secretary of State and the remaining half 
to be divided equally among the other 
appearing defendants-respondents except 
those appearing through the Deputy Regis- 
trar as guardian ad litem. 

Appeal dismissed. 


8. 
ae 8MI A 5C0;2 W R59; 1 Sarr 572; 1 Syther 417 
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RANGOON HIGH COURT 
First Civil Appeal No 63 of 1938 
August 24, 1938 
Mya Bu, Orro, C. J. AND Dunk ey, J. 
BISSESSAR DAS AND AaNoTHER— 
APPRLLANTS 
VETSUS 
MA YI AND ANOTHER — RESPONDENTS 
Gift—Acceptance—Acceptance may be implied from 

éircumstances— Burmese Buddhist Law — Gift— 


Acveptance, if necessary—-Transfer of Property Act 
(IV of 1882), s. 122. 


Acceptance does not mean express acceptance but ` 


it may be implied. The circumstances that the 
bona fides of the transaction is undisputed ; that 
after thedeed was obtained from the Registration 
Office it was made over to the elder of the two donees 
who was then a majorand who kept it in a box used 
commonly by the donor as well as the donees; that the 
mutation of names was effected in the Municipal 
registers; that the taxes were assessed in the names 
of the donees and were collected from them; and that 
the donees were in constructive possession inasmuch 
as they as wellas the donor lived in the house; con- 
stitute sufficient datafrom which acceptance can be 
inferred. Anandi Devi v. Mohan Lal (1), followed. 

Per Dunkley, J.—It is nowhere stated in the 
Burmese Buddhist Law that a gift need not be ac- 
cepted. Ma Ashav. B. K. Haldar (2), relied on. 

F.O. A. against an order of the District 
Court, Mandalay, in C. A. No. 11 of 1938. 

Mr, K.N. Dangali, for the Appellants. 


. Mr. Chari, for Respondent No. 1. 


Mya Bu, Offg, C. J.—This is an appeal 
against an order of remand passed by an 
Appellate Court. The correctness of the 
order is assailed on the ground that the gift 
relied on by plaintiff-defendant No 1, Ma 
Yi was invalid for want ot due acceptance. 
The gift in question was of a house and site 
in Mandalay and it was made by Daw Chit, 
motherof Ma Yi, in favour of Ma Yi and 
her elder half-brother, Maung Ba Din, by 
a registered deed in 1927. Maung Ba Din is 
sonof Daw Chit by her first husband, and 
she married one U Kyaw Win who brought 
five children of his previous marriage. Ma 
Yiis the daughter of Daw Chit by U Kyaw 
Win. Atthe time of the gift in question 
Maung Ba Din was major while Ma Yi was 
a girl of only about 13, The bona fides of 
the transaction is not impugned, Daw Chit 
intending to avoid any possibility of com- 
plications in future on account of the mixed 
character of the family gave the house and 
site to her own issues, Maung Ba Din and 
Ma Yi. After the deed was received back 
from the Registration Office it was handed 


' over to Maung Ba Din who kept it in a 


box, the key of which wus in the custody of 
Daw Chit or Maung Ba Din or Ma Yi. 


Mutation of names followed in the munici- 


pal registers and the municipal taxes were 


collected in the names of the two doneses, 
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The property was, however, in the occupa- 
tion of the donor as well as the donees and 
also U Kyaw Win. In the year 1931 a 
mortgage of the property was effected by 
Daw Chit and Maung Ba Din. The question 
before us is whether acceptance as required 
by s. 122, Transfer of Property Act, was 
effected before the alleged mortgage in 
order to give validity to the transaction 
evidenced by the registered deed cf gift. 

It seems to be a clear principle of law 
that acceptance does not mean express 
acceptance but it may be implied. The 
circumstances that the bona fides. of the 
transaction is undisputed; that after the 
deed was obtained from the Registration 
Office it was made over to the elder of the 
two donees who was then a major and who 
kept it in a box used commonly by the 
donor as well as the donees; that the muta- 
tion of names was effected in the municipal 
registers that the taxes were assessed in 
the names of the donees and. were co!lected 
from them and that the donees were in 
constructive possession inasmuch as they as 
well as the doner lived in the house con- 
stitute, in our view, sufficient data from 
which acceptance can be inferred. In 
Anandi Devi v. Mohan Lal (1) where the 
facts bear resemblance to those of the pre- 
sent case and where there was a gift of 
zemindart property by a husband to his 
wife and the circumstances indicated that 
the wife had knowledge of the gift, there 
was mutation in her favour. and she had 
actual or constructive possession through her 
husband, it was held that those circum- 
stances amounted to proof of acceptance of 
the gift. In our opinion in the circum- 
stances of the present case the gift must 
be held to have been accepted by the 
donees. 

The learned Judge of the lower Appellate 
Court pointed out another ground in sup- 
port of his order of remand which is to the 
effect that a gift of immovable property 
amongst Burman Buddhists before April 1, 
1930, is valid without acceptance or delivery 
of possession provided there is a registered 
deed of gift duly attested by two witnesses. 
This ground is based upon the view that 
under s. 129, as it stood before the amend- 
ment by Act XX of 1929, the requirement 
as to acceptance for the validity of a gift 
under s. 122 could not affect any rnle of 
Burmese Buddhist Law relating to gifis 
which did not make acceptance essential to 
the validity of a gift. The correctness of 


(1) 54 A 534; 137 Ind. Oas. 758; A I R.1932 All, 444; 
(1982) A L J 335; Ind. Rul. (1932) All. 396, f 
d 
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this proposition is questionable, for, it 
assumes that the Burmese Buddhist Law 
did not require acceptance as an essential 
element of a valid gift. To dispose of this 
appeal, however, itis sufficient for the pur- 
pose of the present case that acceptance as 
required by s. 122, Transfer of Property 
Act, has been proved. This appeal fails 
and itis dismissed with costs, Advocates 
fee five gold mohurs. 

Dunkley, J.—I am of the same opinion. 
The main contention for the appellants in 
this appeal has been that the proposition of 
law laid down by the learned District Jndge, 
namely that a gift of immovable property 
among Burmese Buddhists was valid with- 
out acceptance before April 1, 1930, is 
wrong. With the greatest respect, I think 
the learned District Judge was incorrect in 
his view. In the first place he has over- 
looked the Full Bench decision in Ma Asha 
v. B. K. Haldar (2). Although that case 
dealt with a rule of Muhammadan Law relat- 
ing to gifts, the same arguements will 
apply equally to rule of Burmese Buddhist 
Law. Furthermore, even if it were to be 
held that the Burmese Buddhist Law relat- 
ing to gifts was the law of the land prior 
to April 1, 1930, nevertheless, so far as I 
am aware, if is nowhere stated in the 
Burmese Buddhist Law that a gift need not 
be accepted. Consequently s. 122, stating 
that acceptance is necessary, is not con- 
trary to any rule of Burmese Buddhist Law. 
However I agree with my Lord that on the 
facts and circumstances of this case the 
appeal is concluded against the appellants 
by the judgment of a Bench of the Allah- 
abad High Oourt in Anandi Devi v. Mohan 
Lal (1). 


5. 
(2) 14 R 439; 164 Ind. Cas, 
430;9 R Rang. 154, 


Appeal dismissed. 
984; A I R 1936 Rang. 


CALCUTTA HIGH COURT ° 
Oivil Buit No. 996 of 1937 
November 16, 1937 
t LorT-WILLIAMS, J. 
CELLULAR CLOTHING Co., Lrp.— 
DEFENDANTS —APPLIOANTS 


ve T8US 
SEN ABDUL & Oo.— PLatntire—Opposits 


ki Party 

Civil Procedure Code (Act V of 1908), O. XXY, 
r. L~ Power under O. XXV, r. 1, is discretionary — 
Power, when tobe exercised. 

The power jof the Oourt under O. XXY, r,J, is 
discretionary, and one which the Court ought or 
ought not to exercise according to the circumstances 

~ a = 
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of each case, and unless itis shown that the exercise 
of the power is necessary for the reasonable protec- 
tion of the defendant, the Gourt ought not to order 
security to be taken. In the goods of Premchand 
Moonshee (1), Degunbari Debi v. Aushootosh Banerjee 
(2)and Calico Printers’ Association v. Jeevan Ram 
Ganga Ram & Co. (3), relied on. Ebrard v. Gassier 
(4) and Crozat v. Brogden (5), explained. 

Mr, K. B. Basu, for the Applicants. 

Mr. Clough, for the Opposite Party. 

Order. —tThis is a petition asking that the 
plaintiff company do furnish security for costs. 
The suit is for an injunction to restrain the 
defendants from selling or offering for sale as 
“Aertez” cloth not of the plaintiff's manufac- 
ture. The registered office of the plaintiff 
company is in England at No. 14, Moor 
Lane, London, and the plaintiff company 
has no immovable property within British 
India. Therefore, the case comes within 
the terms of O. XXV, r. 1, Civil Procedure 
Code, 1908, which provides that the Court, 
in such circumstances, “may” order the 
plaintiff to give security for costs. It is clear, 
therefore, that the power of the Oourt is 
discretionary, and this was decided so far 
back as the year 1894, in a case, In the 
goods of Premchand Moonshee (1), in which 
Sale, J. held that the power given to the 
Court was discretionary, and one which 
the Court ought or ought not to exercise 
according to the circumstances of each 
case, and that, unless itis shown that the 
exercise of the power is necessary for the 
reasonable protection of the defendant, 
the Court ought not to interfere, and he 
referred with approval to the case in 
Degumbari Debi v Aushootosh Banerjee (2). 
In the last-mentioned case Wilson, J. had 
said that he would be very sorry to lay 
down a rule that the section was imperative 
on the Court, and tbat the Courts had no 
discretion. 


My attention has been drawn to the 
ease in Calico Printers’ Association v. 
Jeevan Ram Ganga Ram & Co. (3), in which 
Ounliffe, J. arrived at the same conclusion, 
when he held that, under O. XXV, r. 1, 
the Court . exercised an’ unfettered and 
unqualified discretion. Unfortunately, the 
cases to which I have referred were not 
cited to the learned Judge. Instead, the 
English case in Hbrard v. Gassier (4), 
was cited and a passage from the judg- 
ment of Bowen, L. J. to the effect that 
where plaintifis were abroad, they were 

(1) 210 832. . 


(2) 170 610. i 
(3) 63 C 897; 40 O W N5141; 164 Ind. Oas. 560;9R 


0 997. : 
(4) (1884) 28 Oh. D 232; 54 L J Oh. 441; 52 LT 63; 
33 W R 287, 
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prima facie bound to give security for 
costs. This citation was, in fact, irrelevant 
and was founded upon the fallacious argu- 
ments that the provisions of O. XXV,r. 1, 
are in principle the same as those io 
O. XXV, rr. 1 to 6 of the Rules of the 
Supreme Court in England, and that the 
passage in Bowan, L. J.’s judgment referred 
to those rules. Each of these arguments 
was based upon a fallacy and was calcuated 
to have misled the Court. The judgment of 
Bowen, L. J. was given in 1884. Atthattime 
the rule in England was that where the 
plaintiff was resident abaoad, the rule was 
inflexible that he should be ordered to 
give security. The authority for that rule 
is to be found in the judgments of the 
learned Judges in Crozat v. Brogden (5). 
Lopes, L. J. in his judgment said that 
speaking for himself he certainly had 
always understood that to be the inflexible 
rule and the other learned Judges agreed. 
But the rules of the Supreme Court in 
respect of these matters were altered sub- 
sequently. The actual decision in Hbrard 
y. Gassier (4), was that the inflexible rule 
to which reference was made would not 
apply to a case where one of the plaintiffs 
was temporarily resident within the jurisdice 
tion. The decision was made obsolete by 
the provisions of O. LXV, r. 6-A to the 
effect that a plaintiff ordinarily resident 
out of the jurisdiction may be ordered to 
give secuity though he is temporarily 
resident within the jurisdiction andr.6B 
provides that in certain named cases the 
power to require the plaintiff to give security 
for cosis is discretionary—thus,to that extent, 
rendering obsolete the decision in Crozat vV. 
Brogden (5). 

The note,at the bottom of p. 512* in 
the report, to which I have referred in 
Calico Printers’ Association V. Jeevan Ram 
Ganga Ram (3), therefore, seems to he 
misleading. The portion of O. LXV, there 
quoted as relevant to the question then 
before the Court, was not relevant, because 
it was not a portion of the analogous 
English Rule. That portion of O, LXV, 
as I have already stated, only deals with 
a case where the plaintiff is ordinarily 
resident without the jurisdiction but is 
tempoyarily resident within. The result 
is that the English cases and rules 
and the passage from Bowen, L. J.’s judg- 
ment, allof whith were referred to in the 
a a i aro really irrelavant 
PA Wasis Da BB ae 
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to the question which I have to decide 
and which has already been decided in the 
judgment of Sale, J.,to which I have referred, 
I agree with that learned Judge that, in 
deciding whether toexercise the discretion- 
ary power given under O. XXV,r. 1, the 
Oourt must have regard to the circum- 
stances of each case, and that, unless it be 
shown that an order for security is necessary 
for the protection of the defendant, the 
Court ought not to order security to be 
taken. Applying that principle to the 
circumstances of the present case, as set out 
in the affidavits, Iam of opinion that there is 
no necessity for asking for security for 
eosts from the plaintiff company. The 
application is dismissed with costs. 


8. Application dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 222 of 1936. 
December 14, 1937 
VENKATARAMANA Rao AND Stopart, JJ. 
POLLAOHI TRANSPORT, Lro. 
COIMBATORE—A PPELLANT 
versus 

ARUMUGA KO'INDER— RESPONDENT 

Workmen's Compensation Act (VITI of 1923), s. 2 014) 
(n), Sch II, cl. (i), 8.10 (1), Proviso (3)—Conductor 
of motor omnibus, held “workman” — Man's illness 
after discharge from hospital, held sufficient cause 
within Proviso (3), of s. 10 (1). 

The word ‘operation'in cl, (4) of Sch. II, Work- 
men's Oompensation| Act means the working of the 
vehicle. The duty of a conductor is not merely to 
pit in the car and issue tickets but he has to see to the 
safety of the passengers in getting in and getting 
out, to the starting ofthe car and the stopping of the 
car at convenient places aud co-operate with the 
driver in the proper running of the car throughout 
the journey. He is, therefore, as much concerned with 
the operation of the mechanically propelled vehicle as 
the driver is within the meaning of that clause and 
is, therefore, a workman, Nanda Kumar v. Pramatha 
Nath (1), relied on. 

The fact that after his discharge from hospital, 
the man had been ill and was a complete wreck, is 
g DS cause Within the meaning of Proviso (3) to 
s. 10 (1). i 

C.A. against an order of the Commis- 
sioner for Workmen's Oompensation, Mad- 
ras, dated April 8, 1936. 

Mr. V. Ramaswamy Ayyar, forthe Appel- 
lant. 

Venkataramana Rao, J.—This appeal 
is under s. 30, Workmen's Oompensation 
Act, against an order grantiag compensa- 
tion to the respondent for an injury he 
suffered while he was doing the duties of 
a conductor in a vehicle belonging to the 
appellant-company which plied from Pal- 
ghat to Pattancheri on March 13, 1925, So 

+ 
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far as the amount of the award is con- 
cerned, it has not been challenged before 
us. Two points were argued before us by 
Mr. V. Ramaswami Ayyar, the learned 
Oounsel on behalf of the appellant:company. 
One is the question of limitation and the 
other is that the respondent is not a 'work- 
man’ within the meaning of the Workmen's 
Compensation Act. In regard to the ques- 
tion of limitation, his point is that while 
the accident took place on March 13, 1935, 
the claim to compensation was instituted 
on December 12, 1935, and notice of com- 
pensation was given only on November 6, 
1935, Itis true that under s. 10 (1) of the 
Act, notice of the accident must be given 
as soon as practicable and the claim must 
be instituted within six months of the oc- 
currence of the accident. But there is a 
Proviso which provides: 

“That the Commissioner may admit and decide 
any claim to compensation in any case notwith- 
standing that the notice has not been given or the 
claim has not been instituted in due time as pro- 
vided in this sub-section, if he is satisfied that the 
failure to so give the notice or institute the claim, as 
the case may be, was due to sufficient cause.” 


The learned Commissioner has taken the 
fact of the man’s illness, his being a com- 
plete wreck after his discharge from the 
hospital and all other circumstances into 
consideration in coming tothe conclusion 
that there was sufficient cause which enabl- 
ed him to exercise the discretion which is 
conferred on him under the Proviso and he 
did not see any reason to disallow the claim. 
We see no reason to differ from his con- 
clusion on this part of the case. We, there- 
fore, overrule the plea of limitation. The 
second contention is that having regard to 
the definition in s. 2 (n) (i) of the Act taken 
in conjunction with Sch. II, el. (4), the res- 
pondent is not a ‘workman’ because he could 
not be said to be a person connected with 
the operation or maintenance of a mecha- 
nically propelled vehicle. We are not in: 
clined to agree with this contention either. 
The word ‘operation’ in cl. (i) of Sch. H, 
means the working of the vehicle. So far 
as the duties of a conductor in this case are 
concerned, there is evidence that his duties 
are not only to issue tickets, to collect fares, 
sign time sheets at Police Stations but also, 
as admitted by D. W. No. 1, to look after 
the convenience of the passengers, their 
~ luggage and generally do-all that is pres» 
cribed in the Motor Vehicles Rules. 


Apart from any question of evidence, 
the duty of a conductor is not merely to sit 
in the car and issue tickets but he bas to 
pee to the safety of the passengers in get- 
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ting iù and getting out, to the starting 
of the car and the stopping of the car at 
convenient places and co-operate with the 
driver in the proper running of the car 
throughout the journey. In our opinion, 
he is, therefore, as much concerned with the 
operation of the mechanically propelled 
vehicle as the driver is within the meaning 
of that clause. The question whether the 
conductor of an omnibus is a “workman” 
within the meaning of the Act was recently 
considered by a Bench of the CGalcatta 
High Court and they have taken the same 
view as we have taken (see Nanda Kumar 
v., Pramatha Nath (1). As observed in that 
case, the presence of a conductor is not 
only desirable but is really necessary and 
is indeed obligatory for the purpose of the 
proper working of a bus. We are, theres 
fore, of the opinion, that the respondent is 
a ‘workman’ within the meaning of the Act. 
In the result, the appeal fails and is dismis- 
sed with costs, 4 


N.¢8. Appeal dismissed. 
(1) 42 O W N 123. 


CALCUTTA HIGH COURT 
In the matter of the Indian Companies Act 
May 11, 1938 
LorRT-WiILLIAMS, J. 
In re NEW RING MILLS, Lo. 
(IN LIGUIDATION) 

Company— Winding up — Held on construction of 
Articlea of Association that preferential dividends 
were not ‘debts'—-Distribution of surplus asseta. 

The Articles of Association of a Company provided 
“if the company shall be wound up, the surplus 
assets shall be appliedin the first place, in re-paying 
to the holders of the preference shares the amount 
paid up thereon and the residue shall belong to the 
holders of the ordinary shares” : 

Held, that the arrears of preferentdal dividends 
could not be treated as “debts and therefore to be 
paid out ofthe assets of the company before the 
‘surplus assets” were ascertained, 

[Case-law referred to.] 

A provision in the articles as to how dividends are 
to be distributed while the company isa going-con- 
cern, does not per se govern or affect the distribution 
of surplus assets in a winding up. In re Driffield 
Gas Light Co., Ltd. (LD, reliedon. In re London 
India Kubber Co. , 2), referred to, 

Mr. Clough, for the Liquidator. 

The Advocate-General, and Mr. P.C 

Ghose, for the Share holders. 


Order.—Thisis a petition by the liqui- 
dator for direction waether in distributing 
the assets of the company the preference 
share-holders are to be paid any, and if 
so, what sums other than an amount 
equivalent to the amounts credited aa 
paid-up capital on preference shares, By 
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a special resolution of the company passed 
at a meeting held on March 7, 1938, it 
was resolved thatthe company should be 
would up voluntarily. The company was 
incorporaied on August 14, 1396, with an 
authorized share capital of Rs. 6,00,000 
divided into 3,000 preference shares and 
3,000 oridinary shares of Rs. 100 each. All 
the authorized capital is fully paid-up. In 
the half-yearly report dated December 31, 
1937, the balance sheet shows a debit of 
Rs. 6,418-9-0 on the profit and loss account. 
The reserve accountis shown as amount- 
ing to Rs. 2,989-12-8. Paragraph 5 of the 
memorandum of association is as follows: 

“The capital of the company is Rs, 9,00,000 
divided into 38,000 preference shares and 3,000 
ordinary shares of Rs. 100 each and Rs. 3,00,000 
5 per cent, debentures, and such preference shares 
shall confer the right to a fixed cumulative pre- 
ferential dividend at the rate of 7 per cent. per 
annum on the capital paid up thereon from the 
date the mill starts working and shall rank both 
as regards dividend and capital in priority to the 
ordinary shares.” 

The Articles of Association provide inter 
alia as follows : 

“Article 3. The share capital of the company 
is Rs. 6,00,000 divided into 3,000 preference 
shares and 3,000 ordinary shares of Rs. 100 
each The holders of the preference shares shall 
receive out of the profits of the company, if any, 
as a first charge thereon, a cumulative preferen- 
tial dividend of 7 per cent. per annum, on the paid 
up amount’ of the preference shares held by them 
respectively and subject to the rights of the hol- 
ders of preference shares and to the provisions of 
these Articles the surplus profits shall belong to 
and be divided among the holders of the ordinary 
shares.” TT 

Reserve and Deprectation Funds. 

“Article 62. - Such portion of the profits of the 
company may be set apart by the Managing 
Agents as they think fit as a Reserve Fund and 
shall be applicable at the discretion of the Manag- 
ing Agents for the liquidation of any debentures, 
debts or other liabilities of the company, for 
equalization of dividends or for any other purposes 
of the company with full power to employ the 
assets constituting the Reserve Fund in the busi- 
ness of the company and that without being 
bound to keep the same separate from the other 
assets. 


Devi dends. 

Article 127. Subject to the rights of members 
entitled to shares with preference or special rights 
attached thereto the profits of the company which 
it shall from time to time be determined to divide 
in respect of any year or other period shall be 
applied inthe payment of g dividend on the ordi- 
nary shares of the company. 

Article 128. The company in General Meeting 
may declare a dividend to be paid to the members 
according to their rights and interests in the pro- 
fits and may fix te time for payment. 

Article 124. No larger dividend shall be declar- 
ed than is recommended by the directors, bat the 
eompany in General Meeting may declare a smaller 
qividend. 
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Article 130. No dividend shall be payable except 
out of the profits of the company, and no dividend 
shall carry interest as against the company. 
Article 131. Subject to the provisions of these 
artiticles the declaration of the directors as to the 


amount of the net profits of the company shall be 
conclusive, 


Article 132, The Managing Agents may from 
time to time pay to the members such #nterim 
dividends as in their judgment the position of the 
company justifies. ee 

„Winding up. 

Article 163. If the company shall be wound up, 
the surplus assets shall be applied in the first 
place, in re-paying to the holders of the preference 
shares the amount paid up thereon and the 


residue shall belong to the holders of the ordinary 
shares,” 


It is clear that the question which I 
have to decide depends upon the correct 
interpretaticn of the memorandum and 
Articles of Association. In such circum- 
etances, precedents are of little help depend- 
ing as they do upon the construction of 
different memorandum and Articles of 
Association. The first point to be noted, 
however, is that a provision in the articles 
as tohow dividends are to be distributed 
while the ccmpany is a goingeconcern does 
not per se govern or affect the distribution 
of surplus assetsin a winding up: In re 
Driffield Gas Light Co., Ltd. (1). Moreover, 
it was decided in In re London India 
Rubber Co ,(2) that upon the winding up 
of the company no profits having been 
realized, there being a provision only for 
preferential dividend, and no provision as 
to the division of capital upon breaking up, 
the surplus assets must be distributed bet- 
ween both classes of share-holders pro 
rata, without reference to their rights in 
respect of dividend. In that case Sir R 
Malins, V. O. said as follows at p. 525:* 

I am sory to say that Iam obliged to adhere 
to the opinion which I expressed upon the former 
occasion. I am “sorry” because having regard to 
the original position of the A and B share-holders, 
I think the justice of the case would be best met 


by saying, that upon the dissolution of this insol- 
vent concern the whole surplus should go back to 


“those who found the money, rather than to those 


who allured them into the adventure. I cannot, 
however, decide the case upon any abstract notion 
of justice, but only according to the contract 
which the parties have entered into, and their 
rights arising out of that contract. The event 
which has happened, of the company breaking up 
and its property being all sold, is a contingency 
which was wholly omitted both from the prelimi- 
nary contract and the Articles of Association, The 
case therefore of any surplus capital remaining to 
be divided isnot provided, for the only stipulation 
is that the A share-holders shalkhave a preferen- 


(1) (1898) 1 Oh. 451; 67 L J Ch. 247; 78 L T 162; 14 
T L R259; 5 Manson 253; 46 W R 411. 

(2) (1t68) 5 Eq. 519; 37 L J Ch. 235. 
~ *Page of (1868) 5 Hq.—{ Ed | 
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tial dividend. But no dividend has ever been dec- 
lared and the company has never made any profits: 
when a dividend is declared, it becomes a debt from 
the company, but until that time the dividend is 
only a thing that may possibly come into ex- 
istence.” 


This statement with regard to dividend 
is of importance because it has been held in 
many cases that the term “surplus asseta” 
may mean either what remains after 
paying the costs, charges and expenses of 
the winding up and debts, or after 
making those payments and returning the 
paid-up capital to the share-holders: Re 
Ramel Syndicate, Lid. (3). On the question 
whether a dividend must be declared 
before any claim can he madein respect 
of it, it was held in Bond v Barrow Haema- 
tite Steel Co. (4), that the common article 
requiring dividends to be declared by the 
directors applies to fixed cumulative 
dividends on preference shares, and 
Farwell, J. said as follows at p. 362*: . 

“It is argued that the provisions as to the dec- 
laration of a dividend donot apply to shares on 
which a fixed preferential dividend is payable. In 
my opinion this is not so. The necessity for the 
declaration of a dividend as a condition precedent 
toan action to recover is stated in general terms 
in Lindley on Oompanies, Edn. 5, p. 437, and 
where the reserve fund article applies, itis obvious 
that such a declaration is essential, for the share- 
holder has no right toany payment until the corporate 
body has determined that the money can properly 
be paid away.” 

In Bishop v. Smyena and Cassaba Ry. Co. 
(5) Kekewich, J. seems to have been 
of a different opinion. It was held in 
that case that a sum of money stand- 
ing to the revenue account of a limited 
company at the date of the commencement 
of the liquidation of the company, and re: 
presenting net profits earned by the company 
down to that date, was applicable in the 
liquidation to the payment of arrears of 
dividend due at that date to the preference 
share-holders, in priority io the payment of 
a deficit on the capital account and of the 
costs of the liquidaticn. That case, however, 
is not applicable to the circumstances of 
the present case, because in that case at the 
time of the liqwidation there existed and 
undistributed profits. 

-< Similarly, in In re New Chinese Antimony 
Co., Ltd. (6), it was held that arrears of pre- 
ferential dividends pagable could not be 

(3) (1911) 1 Ch. 749 89 L J Ch. 455; 104 L T 84?; 18 
Manson 297, A 

(4) (902) 1 Ch. 353; 71 LJ Ch, 246; 86 L T 10;18 T 
LR 249; 50 W &%95; 9 Manson 69. 

(5) (1895) 2 Ch. 265; 64 LJ Ch. 617; 13 R561; 72 L T 
773; 43 W R 647; 2 Manson 429, 

(6) (1916) 2 Ch. 115; 85 LJ Ch, 429; 114 L T 989; 
(1916) H BR £; 608 J 513. 


~ *Page of (1902) 1 Oh, [Hd]. 
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limited to dividends actually declared, and 
the holders of preference shares were en- 
titled to be paid preferentially out of the 
surplus assets 10 per cent. per annum on 
the amount paid upon their shares from 
the date of their issue to the commence- 
ment of the winding up. Semble, it would 
have made no difference if the surplus 
assets had not included any profits, but as 
there plainly were profits, the point did not 
arise. That case, however, is not applica- 
ble tothe circumstances of the present 
case. In that case it was specifically pro- 
vided that the preference share-holders 
were entitled in a winding up to have the 
surplus assets applied, firstly, in paying off 
their capital, and seccndly,in paying the 
arrears, if any, of the preferential dividend 
at the commencement of the winding up. 

“ Similarly, in In re Springbok Agricultural 
Estates, Ltd. (7}, it was held that all un- 
paid preferential dividends were “arrears” 
of preferential dividends although no pro- 
fits had been earned by the company, so 
that subject to the payment cff of the 
preference shares the surplus assets were 
applicable in the first place in paying off 
the whole of the unpaid preferential divi- 
dends down to the commencement of the 
winding-up. In that case also, however, it 
was specifically provided thatin the event 
of a winding-up, the holders of the prefer- 
ence sheres should be entitled to have the 
surplus assets applied, first, in paying off 
the capital paid upon preference shares ; 
secondly, in paying off the arrears, if any, 
of the preferential dividend to the com- 
mencement of the winding up. In In re 
Roberts and Cooper, Ltd. (8), the memoran- 
dum of association of the company pro- 
vided that in the event of a winding-up, 
the preference share holders should be en- 
titled to receive in fall cut of the assets 
the amount cf capital paid up on their 


‘shares, and also all arrears of dividend due 


thereon at the date of winding up. At the 


e date of the winding up no dividends on 


the preference shares had been declared or 
paid for overfour years, After the winding 
up there wasa surplus suficient to pay 
arrears of dividend due. It was held that 
no dividends having been declared be- 
tween 192] and 192), none were due, and 
the preference share-holders were not en- 
titled to be paid anything in respect of 
arrears. That decision obviously . turned 


(7) (1920) 1 Oh, 563; €9 LJ Ch. 362; (1920) B& OR 
107; 123 L T 322; 64 S J 359. 


(8) (1929) 2 Ch, 363; 98 L J Ch. 450, 141 LT636 
(1929) B & O R74. 
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upon the word due“ in the memorandum 
of association. Nevertheless it is an autho- 
rity for the proposition that dividends are 
not due, and, therefore, do not become 
debts of the company until a dividend has 
been declared. In the present case, as I have 
already shown, there is a specific provision 
in Art. 163, as tohow the surplus assets 
shall be applied. I cannot help feeling like 
Sir R. Malins, Vice-Chanceller, sorry for the 
result of what, in my opinion, is a correct 
interpretation of the Memorandum and 
Articles of Association of this company. But 
like the learned Vice-Chancellor, 1 cannot 
decide this case upon any abstract notion 
of justice but only according to the con- 
tract which the parties have entered into 
and their rights arising out of the contract. 

The result is that there must be a direc- 
tion inthe terms of Art. 163, that the 
surplus assets must be applied in the first 
place in re-paying to the holders of prefer- 
ence shares tLe amount paid up thereon 
and the residue belongs tothe holders of 
the ordinary shares. In my opinion, it is 
clear that the arrears of preferential divi- 
dends cannot be treated as ‘‘debts’ and 
therefore, to be paid out of the assets of the 
company before the ‘‘surplus assets” are 
ascertained. l 

8. Order accordingly, 


Lal 





BOMBAY HIGH COURT 
Civil Reference No. 2 of 1938 
March 23, 1935 
BEAUMONT. O. J. AND KANI, J. 
COMMISSIONER or INCOME TAX, 
BOMBAY 


Versus 
GRAIN MERCHANTS’ ASSOCIATION, 
BOMBA Y—AssESS5EES 
Income Tax Act (XI of 1922), 2.4 (3, Proviso— 
“General public utility”, meaning of — Whether tn- 
cludes utility confined to section of the public. 
An object of general public, utility under Proviso 


tos. 4 (3), Income J: 
utility which is available to the general public as 
distinct from any section of the public and does not 
include cases where the object is to benefit works of 
. public utility confined to a section of the publie, 2. e., 
those interested in commerce. aut 
O. Ref, made by the ee of In- 
come-tax, Bombay Presidency. 
Mt. M. C. Setalvad, Advocate-General, for 
the Income-tax Commissioner. 
Messrs. V. P. Taraporewala and Malvi, 


` for the Assessees. 


- Beaumont, C. J.—Thisis a reference by 
the Commissioner of Income-tax under 


+ 


Tax Act means an object of public « 
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s.66 (2), Income Tax Act, 1922, raising a 
point of no great difficulty. The assessees 
are the Grain Merchants’ Association of 
Bombay and they had put in their return 
declaring a deficit of Rs. 1,819. Their in- 
come, material for the present purpose, 
consists of interest earned on investments, 
Admittedly that source of income is liable 
to tax, but the assessee Association say 
that they are’? not Hable since they fall 
within theexempticn contained in s. 4 (3) 
of the Act. That section provides that tax 
is not payable in respect of any income 
derived from property held under trust or 
other legal obligation wholly for religious 
or charitable purposes. Then there is a 
Proviso to it to tha effect that in this sub- 
section ‘charitable purpose” i.cludes relief 
of the poor, education, medical relief, and 
the advancement of any other object of 
general public utility. The assessees have 
passed a resolution, in point of fact after 
the date of the order of assessment, though 
we are told, that it only declares what was 
their previous custom, which provides that 
the income which is now in question will 
be spent as per the resolutions of the Qom- 
mittee of the Association passed from time 
to time on matters of commercial and cther 
small as well as big works of public utility. 
The only real question is whetuer these 
words fall within the words of the Proviso 
tos. 4 (3), viz. “general publie utility.” In 
my opinion, an object of general public 
utility means an object of public utility 
which is available to the general public as 
distinct from any section of the public and 
the objects of this Association are clearly, 
to my mind, to benefit works of public 
utility confined to a section of the public, 
1. e. those interested in commerce. I think, 
therefore, that the assessees do not bring 
themselves within the exemption contained 
ins. 4 (3) and that the answer to the first 
question must, therefore, be in the affirmas 
tive. The second question also will be 
answered in the affirmative. 

Kania, J.—I agree. 

Per Curlum.—Assessee8 to pay the costs 
of the Commissioner of Income-tax taxed 
on the Original Side scale less one hundred 
rupees. 

S, Answered in afirmative, 


* 
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LAHORE HIGH COURT 
First Civil Appeal No. 286 of 1936 
l June 3, 1938 
Barne AND BEOKETT, JJ. 
IQBAL SINGH AND OTARRS—PLAINTIEPS— 
APPELLANTS 
Versus 
MAHINDAR SINGH AND OTHRRS— 
DErFENDANTS—~RESPONDENTS 

Custom (Punjab)—Alienation— Ancestral property 
—Necessity, if must exist at time of alienation 
—Just debt, what is, stated—Big zemindar borrowing 
loans for costly clothes and ornaments—Whether 
‘just’ debts~-Necessity—Alience, whether must prove 
that antecedent debts were-due—Even outsider 
alienee knowing nature of debts and acting 
in bad faith is not protected—Antecedent debt— 
—What is—Debt incurred after agreement of 
sale and subsequently included in sale consideration, 
whether antecedent debt — Purchase of ornaments 
to replace lost ones, whether necessity—Aci of good 
management—Vendor prohibited by custom from 
alienating ancestral property—Mere fact that pro- 
perty sold was house situated within city, whether 
justifies sale—Alienation by father — Declaratory 
suit by son challenging alienation—Son living with 
father—Suit whether collusive—Such suit, if can be 
collusive between plaintiff, whether minor or major, 
and defendant vendor. 

Even a male proprietor is not entitled to encumber 
ancestral property for his future requirements; the 
necessity to support an alienation of ancestral pro- 
perty must exist at the time of the alienation. Gahl 
"Singh v. Surjan Singh (1) and Walz 
Fateh Khan (2), relied on. 

Just debt means a debt which is actually due and 
which isnot immoral, illegal or opposed to public 
policy dlt also means a debt not contracted as an 
act of reckless extravagance or of wanton waste 
or with the intention of destroying the interests of 
the reversioners. It need not be one incurred for a 
necessary purpose but if a nmon-necessary debt is 
unreasonably large compared to the means and 
station in life of the proprietor, it cannot come 
under the definition of a just debt. Similarly if a 
number of comparatively small loans for nonr- 
necessary purposes are contracted within an 
unreasonably short period, they collectively may 
amount to extravagance judged by the tests 
previously mentioned, and may be excluded from the 
category.of just debts. What is unreasonable or 
extravagant must depend upon the circumstances of 
each particular case, and must be decided by the 
Court on fair and rational grounds. Devi Ditta v. 
Saudagar-Singh (3), followed. [p. 740, col. 1.] 

Where a big zemindar with a large income who 
has to live in a style suited to his social status 
borrows loans for costly clothes and ornaments, the 
expenditure canno® be cousidered to bs very 
unreasonable so as to exclude the debts from the 
category of ‘just’ debts. [p. 741, col. Ly 

The law requiring an alienee to prove necessity 
for alienation of ancestral property is well-known 
and if an alienee fails to take the obvious precaution 
of ascertaining necessity for an alienation of 
ancestral property and gettiag if duly recorded at 
the proper placg and time, he must take the 
consequences. Hiven an alienee who is an outsider will 
not be protested, if heis aware of the true nature 
of the debts discharged by the alienation and acts 
in bad faith, Normally it is sufficient for the alienes 
te prove that the antecedent debts discharged were 


179—33 & 94 
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~ due andit is unnecessary for him to show that the 


debts were incurred for ‘necegsity.. Devi Ditta v. 
Saudagar Singh (3), relied on, ; 

The purchase of ornaments for replacing those 
which had been stolen cannot be considered to be a 
valid necessity forthe sale of ‘ancestral’ land. 

It cannot obviously be considered to be an act of 
good management to sell property worth Rs. 20,500 
when there is necessity for a loan of about Rs 6,000 
only. [p. 742, col. 2.] 

An ‘antecedent debt’ means a debt which is not 
only antecedent in time, but also antecedent in 
fact, 4. e it must betruly indepandent of the 
transaction impeached. In other words, the two 
transactions must be dissociated in time as well as 
fact. The debts incurred after an agreement of 
sale and which were subsequently included in the 
consideration of that sale cannot, properly be held 
to be independent of the sale transaction and 
cannot be antecedent debts. Brij Narain Rat v. 
Mangla Prasad (4), relied on. 

The mere fact that part of the property sold was 


house property situated within the city limits 
would not be sufficient to take it outof the 


customary restrictions on sale of ‘ancestral’ property 
where the vendor is governed by custom with 
regard toalienation of ancestral property. Mohamad 
Hayat Khan v. Sandhe Khan (6), Feroze Dinv. 
Hassan Din (7) and Balwant Singh v. Kesar Kuer 
(8), explained, 

The mere fact that plaintiffs, being the sons of the 
vendor, are living with him is not sufficient to 
justify the suit brought for challenging the alienation 
made by the father of the ancestral property being dis- 
missed as collusive. Harnam Singh v. Ram Ditta (11) 
and Hurnam Singh v. Jagir Singh (12), relied on. 

‘Collusion’ in judicial procesdings has baen defined 
as ‘a secret agreement between two persons that the 
one should institute a suit against the other in order 
to obtain the decision ofa judicial tribunal for, a 
sinister purpose’. In the first place, the vendor is 
merely a pro forma defendant in cases where a 
declaratory suit is brought by the sons challenging 
the sale by the father of the ancestral property and 
no question of collusion with the defendant against 
whom relief is claimed really arises as it does, e. g. 
in suits for divoree, etc. Again, when a suit of ` 
such a type is instituted on behalf of a minor, there 
cannot obviously be any collusion on the part of the 
plaintiff in the above sense, asaminor is legally 
incapable of entering iato any agreement. Even 


. when the plaintiff is amajor, the above defini- 


tion would not apply, as the object of the 
declaratory decreejis to protect the interests of the 
plaintiff and the other reversioners, and not those of 
the vendor, and this purpose cannot be considered to 
be ‘sinister.’ [p. 743, col. 2.] 

F. O. A from the decree of the Sub-Judge, 


“First Class, Amritsar, dated April 6, 1936. 


Messrs. M. C. Mahajan, S. C. Manchanda 
and Prem Chand Pandit, for the Appel- 
lants. 

Messrs. Dev Raj Sawhney, Madan Mohan, 
Amar Singh and Ajit Singh, for Res- 
pondents Nos. 4-4 and 4B and ite 12, 
respsctively. 

Bnide, J.—This appeal arises out of a 
declaratory suit to challenge alienatioas of 
ancestral proparty by Sardar Mahinodar 
Singh, father of the plaintiffs, and their- 
deceased uncle Gajindar Singh. The suit 
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has been dismissed: by the Court below on 
the finding that the alienations in question 
were effected for valid necessity and consi- 
deraticn. From this decision the plaintiffs 
have appealed. The pedigree table show- 


ing the relationship of the parties concerned 
15 as follows: 








RAJENDAR SINGH. 
Mahindox Singh E p da Singh. 
ing ajnda j 
(Defendant No. 1) : TRA 
| 
| | | 

Iqbal Sukhpal Haripal Rajpal 

Singh Singh Singh Singh 
(Plaintiff Plaintiff Plaintiff Plaintifi 

No. 1) No. 2) No, 3) No. 4) 








| 
Rampal Sing 


Tejpal Singh h 
(Defendant No. 3) 


(Defendant No 2) 


The four alienations in dispute were 

effected Iram the years 1921 to 1926. At 
the time the plaintifis were minors. The 
suit was instituted on July 31, 1932, when 
Iqbal Singh, (ne of the plaintiffs, had 
attained majority, the others being stil] 
minors. The details of the various aliena- 
tions may be briefly stated as follows: 
I. Sale of 22 kanals and a bungalow for 
Rs. 20,500 on November 29, 192), by 
Mahindar Singh, defendant No. 1, in favour 
of Salig Ram, proprietor of the firm Ram 
Narain-Jai Gopal (father of defendants 
Nos. 4-A and 4-B). 

II. Sale of 25 kanals 2 marlas for Rs. 8,130 
dated May 17, 1923, by Mahindar Singh 
defendant No. 1, and his brother Gajindar 
Singh, in fav.ur of Jhanda Singh, Santa 
Singh, Kishen Singh and Kesar Singh. 
(Defendantg Nos. 7 to 10). 

IT. Sale of 25 kanals 4 marias for 
Rs. 8,820 by defendant No. 1 and his brother 
Gajindar Singh in favour of Ganda Singh 
and Prem Singh (defendants Nos. 6 
and 5. 

iV. Mortgage deed in respect of 42 kanals 
14 marlas for Rs, 8,000 dated May 29, 1926 
in favcur cf Salig Ram, proprietor of tLe 
Firm Ram Narain-Jai Gopal mentiored 
oo (father of defendants Ncs, 4-A and 

-B). 

The plaintiffs’ case was that their father 
Mahindar Singh and uncle Gajindar Singh 
had-inkerited large prcperty and had absc- 
lutely no neceskity to sell cr mortgage the 
ancestral property; that they were both men 
Qf immoral character and had recklessly 
wasted the property, and that in the circum- 
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Stances tke alienations in dispute were not 
binding on them. The alienees on the 
other hand contended that the sales and the 
mortgage were effected mostly in lieu of 
just antecedent debts.and were binding on 
the plaintiffs. Before proceeding with the 
discussion of the case, it will be convenient 
to deal with a preliminary matter which was 
raised by the learred Counsel for the plain- 
tiffs-appellants. It was urged that the 
learned Judge of the trial Court had refused 
to examine the appellant Iqbal Singh and 
his father Mahindar Singh, when the ap- 
pellants wanted to produce them as their 
witnesses, although they were present in 
Court on January 15, 1936, and this refusal 
to record their evidence has greatly 
prejudiced the case of the appellants. It 
appears, however, from the record of the 
case that Mahindar Singh was never cited 
as a witness by the plaintiffs in their list 
of witnesses, and in fact on January 
16, 1934, their Pleader distinctly stated that 
Mahindar Singh was not a witness of the 
plaintiffs. So far as Iqbal Singh is con- 
cerned, he should have really appeared as 
his own witness at least at the conclusion 
of his case and had ample opportunity to do 
so. On January 16, 1934, the Court ordered 
Igbal Singh to appear in Court and give 
his evidence on the next date; but Iqbal 
Singh failed to appear on the next date. 
The case was later on transferred to another - 
Court, and on November 16, 1935, the Court 
adjourned the case to December 14, 1935, 
for evidence and arguments; Iqbal Singh 
had again an opportunity of appearing 
and giving evidence in Court on that date, 
but he failed to do so and no explanation 
is forthcoming asto why he did not appear 
on that date. As already stated, Mahindar 
Singh was never cited as a witness, but 
even if he was to be produced as a witness 
in rebuttal, the plaintiffs had the oppor- 
tunity to do so on January 14, 1935. 
They did not, however, summon him asa 


. Witness nor produce him’ for examination 


on that date. The learned Counsel for 
the plaintiffs had again ne explanation to 
offer as to why Mahinder Singh was not 
summoned as a witness if he was to be 
produced in rebuttal. 

It is true that on January 15, 1936, the 
plaintifis did produce Mahindar Singh 
and Iqbal Singh for examination, but 
objection was taken to their being examined 
at that stage and the Court upheld that 
objection and proceeded to hear’ the 
arguments, In view of all the circumstances 
stated above, it cannot be said that the 


| | 
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trial Court was wrong in refusing to 
examine the appellant Iqbal Singh or his 
father Mahindar Singh. Both these 
witnesses could have been produced ata 
much earlier stage and the plaintiffs were 
given ample opportunity for the purpose. 
But as they failed to avail themselves of 
the opportuuity, I see no reason for 
Temanding the case for recording the 
evidence of these two persons and for redeci- 
sion as requested by the learned Counsel for 
the appellants. 

Coming now to the merits of the various 
alienations in dispute, it may be stated at 
the outset that it was admitled that the 
appellants father Mahindar Singh and 
his brother Gajindar Singh owned about 
400 bighas of land in the Amritsar and 
Hoshiarpur. Districts. The property was 
at first under the Court of Wards but was 
released about the year 1908 when Mahindar 
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Singh attained majority. “The property was 


then apparently unencumbered. There is 
no definite evidence on the record to 
show what the income of the property 
was at the time, but witnesses have 
variously estimated the income from 
Rs. 8,000 to Rs. 18,000. Zahur-nd-Din, D. W. 
No. 7, who was admittedly a Mukhtar of 
Sardar Mahindar Singh for some time 
estimated the income of Sardar Mahindar 
Singh and Gajindar Singh at about 
Rs. 8,000 per year, although he said that 
the income dwindled.down to Rs. 6,000 
Per year after 1923. It may, therefore, 
safely be taken that the alienors had 
ample income for their ordinary require- 
ments. The first alienation in dispute 
was elected in the year 1921 fora sum of 
Rs. 20,500 and the various items forming 
the consideration were as follows: 





`” Es. as. ps. 
1. 5,000-0-0  Oredited by the vendee in his account books and ultilized by the 


vendor for his requirements subse 


(a) Purchase of ornaments 
Bl, i 
e) Building purposes 
(d) Land E A 





(e) Cas 
2, 13,361- 5-6 
3. 1,638-10-6 Paid in cash before the Registrar. 
4. 800- 0-0 Paid in advance, 
Rs. 20,500- 0-0 


quently as follows: 


Paid to the vendee in payment of the balance due tohim on a prior 
account beinning from the year 1912 to the date of the sale. 


ese a Wi 170- 3-3 
oes aes = 310- 0-0 
2,959-11-9 
2,040- 4-3 


5,000-0-0 





Total Rs. 





The learned Judge of the trial Court 
has himself held that no necessity was 
proved for. Items Nos. 3 and 4. As regards 
Item No. 1, he found that necessity was 
proved fór Rs.. 2,959-11-9 out of the first 
item of Ks. 5,000, but that no necessity 
was proved for the balance of Rs. 2,040-4-3 
out of it which was paid in cash to the 
vendor. As regards the second item, he 
held that the debts which were discharged 
thereby were spreĝd over a long period, 
namely from 1912 to 1921 and that it 
included a sum of Rs. 7,674-15-3 by way 
of interest. The balance of Rs. 5,686-6-3 
spread over a period of 9 years only meant 
a debt of Rs. 600 per annum, which the 


learned Judge considered was not unreason- ` 


able. He was of Opinion further that there 


was no reliable. evidence on the record to. 


prove that the vendors were men of immoral 
character or extravagant, and he, therefore, 
held that this item of Rs. 13,361-5-6 being 


in discharge of just and antecedent debts, 
constituted valid necessity for the sale of 
ancestral land. According to the finding of 
the learned Judge. no necessity was 
proved for Rs, 4,178-14-9, but this was 
only about one-fifth of the consideration 
and consequently the learned Judge thought 
that the absence of proof of necessity for 
this small portion out of the consideration: 
did not justify the sale being set aside. 

The learned Counsel for the appellants 
has contended that the learned Judge of 
the trial Oourt was clearly wrong in hold- 
ing that any necessity was proved for the 
first item of Rs. 5,000, as it was simply 
credited to the vendor for being used in 
the future. This contention appears to be 
correct because even a male proprieter is’ 
not entitled to encumber ancestral property ' 
for his future requirements; the necessity to 
support an alienation of ancestral property- 
must exist at the time of the alienation: A 


. 
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Gahl Singh v. Surjan Singh (1), Wali 
Mohamad v. Fateh Khan, 75 Ind. Oas. 680 
(2). It will thus appear that there is no 
proof of necessity at all for items Nos. 1, 2, 3 
and 4 aggregating to Rs. 7,138-10-6, i. e.a 
little over one-tuird cf the consideration. 
The main question for consideration in 
respect of this sale therefore is whether 
paymentof tke item of Rs. 13,361-5-6 can 
be said to be valid necessity. The learned 
Counsel for the appellants have urged that 
the so-called antecedent debts were in- 
curred not during the period of 9 years, as 
held by the trial Court, but mostly during 
a period of two years preceding this sale, 
and that tte debts were incurred without 
any apparent necessity and in such rapid 
succession that they must be held to be 
outside the category of ‘just debts’ as 
defined in the Full Bench ruling reported 
in Devi Dittav. Saudagar Singh (3). The 
definition of ‘just debt’ as given in that 
Yuling is to the following effect : 

“Just debt means a debt which is actually due 
and which is not immoral, illegal or opposed to public 
policy. It also means a debt not contracted as an 
act of reckless extravagance or of wanton waste or 
with theintention of destroying the interests of the 
reversioners. Jt need not be one incurred for a 
necessary purpose but if a non-necessary debt is 
unreasonably large compared to the means and station 
in life of the proprietor, it cannot come under the de- 
finition of a just debt. Similarly if a number of com- 
paratively small loans for non-necessary purposes sre 
contracted within an unrcasonably short period, they 
collectively may amount to extravagance judged by 
the tests previously mentioned, and may be excluded 
from the category or just debis... What is unreason- 
able or extravagant must depend upon the circum- 
stances of each particular case, and must be decided 
by the Court on fair and rational grounds.” 


We have therefore to consider whether 
the debts included in Item No. 2 would fall 
within the description of just debts as given 
above. The learned Judge of the trial 
Court has given in a convenient tabular 
form the nature of these debts incurred 
from year to year from 1912 from 1921: 
vide pp. 107-108, Vol. I of the printed 
record. It will appear from this states 
ment that from the years 1912 to 1919, 
although large amounts Were being borrow- 
ed, large repayments were also being made 
as a rule, and that in several years the 
amounts paid - exceeded the amounts 
borrowed. Fiom the account at p. 100 of 
Vol. IL of the printed record, it would 
appear that a balance of Rs, 7,000 was 
struck by Mahindar Singh in favour of 
the vendee on February 13, 1918, but a 


(1) 146 P. R, 1919; 54 Ind, Cas, 955; A I R 1220 Lah’ 


° 971;87P LR1920;2 LLJ 13, 
(2) 75 Ind. Gas. 680; A I R 1923 Lah 307. 
(3)65 P R 1900; 322 P L R 1900, 
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payment of Rs. 7,000 was made shortly 
afterwards, i. e. on May 25, 1918, with the 
result that the balance due on that date 
was only about Rs. 3,000. In 1919, although 
a sum of Rs. 11,521 15-9 was borrowed, 
the repayments amounted to Rs 14,225. 
In 1920, however, the repayments amount: 
ed to Ks 581 10-6 only as against a loan 
of Rs. 5,050 taken duringthe year; and in 
1921 again, the repayments amounted to 
only Rs. 3,700 as against a loan of 
Rs. 8,614-1-6. It will thus appear that it 
was only during the years 1920 to 1921 
that the repayments fell far short of the 
amount borrowed. But the general nature 
of the dealings during the period was 
more or less the same as during the 
preceding years. Mahindar Singh had 
been drawing upon the firm as though 
they were his bankers, from time to time, 
and according to his requirements and 
also depositing sums with them according 
to his convenience. The creditor had no 
reason to suppose at the time that Mahindar 
Singh was living beyond his means or was 
incurring debts in a reckless manner with- 
out being abletopay. It must be remem- 
bered that Mahindar Singh occupied a 
good p.sition in life. He was, it appears, 
educated at the Chiefs’ College at Lahore. 
He owned a large estate aud his income 
according to plaintifs’ own case was 
Rs, 10,000 or more. He was a“ friend of the 
Raja cf Suket and also a Wazir in that 
State from. 1910 . to 1918. He therefore 
naturally lived ina style befitting his posi- 
tion in life. The mere fact that bis income 
was large would not necessarily place him 
beyond the necessity of borrowing money: 
For itis common knowledge that agricul- 
turists are often in need of ready cash 
before they are able to dispose of the 
produce of their land at a suitable price. 
The plaintifis had alleged in their plaint 
that Mahindar Singh was a drunkard and 
a profligate, but there is not much evidence 
on.the record to support the allegation. 
Not only have the defandants’ witnesses 
given him a good character, but one of the 
plaintiffs’ own witnesses Bansi Ram patwart 
(who is apparently disinterested) deposes 
that he bears a good character, Some of 
the plaintiffs’ witnesses have deposed that 
Sardar Mahind&r Singh is given to drinking, 
but there is no evidence toeshow that he has 
been spending large sums of money on 
liquor. One Hujro, a kanjar from Lahore 
deposed that Mahindar Singh used to visit 
his niece, a prostitute at Lahore, during a 
period of about four years prior to the 
A . 
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-death of the Raja of Suket—which appears 
to have taken place about the year 1918. 
“This witness, however, admits Mahindar 
Singh ceased to have anything to do with 
this prostitute after the death of the Raja. 
Mahindar Singh isa married man with four 
children and evidence like this coming 
from a witness of the type of Hujro must 
be taken with great caution; but taking it 
for what it may be worth, it does not help 
the appellants, as their learned Counsel 
has confined his attack to the debts 
incurred by Sardar Mahindar Singh during 
a period of two years prior to the first sale, 
That sale took place on November 29, 1921, 
and consequently the debts incurred 
during the preceding period of two years 
cannot be said to have any connection with 
Mahindar Singh's alleged visits to the prce 
stitute prior to 1918. 

The learned Counsel for the appellants 
rightly did not place much reliance on the 
. charge of immorality brought by the plaint- 
iffs against their father, but he strenuously 
contended that in view of the nature and 
frequency of the debts incurred by Sardar 
Mahindar Singh during 1919—1921, these 
should be held to be outside the category of 
‘just debts’ as defined in Devi Ditta v. 
.Saudagar Singh (3). As regards this point, 
I have already pointed out that the general 
nature of the account between the parties 
to this sale.during 1919—1921 was more or 
less the same as that during the preceding 
seven or eight years. The learned Counsel 
has taken us through the account and urged 
that several of the items for costly clcthes 
and ornaments show reckless extravagance ; 
but as already pointed out Mahindar Singh 
was aà big zamindar with a large income and 
had to live ina style suited to his social 
status. The amounts borrowed for orna- 
ments were, moreover, not altogether lost, 
for the ornaments remained with the family. 
It was urged that it was unnecessary for, 
Mahindar Singh to spend on building a 
bungalow at Amritsar. But in view of his 
position, I do not think this can be cone 
sidered to be a vey unreasonable expendi- 
ture. At any rate, it cannot, I think, be 
held to amount to ‘reckless extravagance’ or 
‘wanton waste.” Taking the account as a 
whole, I am not prepared to hold in the 
circumstances of this case that the amounts 
borrowed during 1919—1921 were singly or 
collectively so out of proportion to the status, 
means and requirements of Sardar Mahindar 
Singh as to justify these debts being held 
-to be outside the category of ‘just debts’, 
I may note here that it was alleged on 
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behalf of the plaintiffs that Mahindar Singh 
had made other alienations and wasted 
practically the whole of his property ; but 
no evidence in the shaps of mutations, sale- 
deeds, ete., were produced in support of the 
allegation, as might easily be done if the 
allegations were true. In the circum- 
stances, mere Oral statements of witnesses 
cannot be accepted on this point. The pro- 
bability is that the alienations, if any, took 
place after the period covered by the present 
suit. 

There is, however, force in the contention 
of the learned Counsel for the appellants 
that the debts which were incurred after 
September 10, 192], when the agreement 
relating to the first sale was entered into 
(vide Ex, D-1) and which were later on 
included in the consideration for that sale, 
cannot be properly held to be ‘antecedent 
debts’. It appears from the account at 
pp. 178-179, Vol. II of the printed record that 
the following items were borrowed after the 
date of the agreement : 


Rs. as. ps. 
(1) 28-9-1921 5,000 0 0 Purpose not given, 
(2) 29-10-1921 510 0 0 For payment to 
Ibrahim. 
(3) 15-11-1921 1430 1 Q For certain orna- 
ments. 
(4) 27-11-1921 100 0 0 Purpose not given. 
(5) 28-11-1921 205 0 0 On account of 
‘paper’, 


The balance due to the creditor on 
September 10, 1921, when the agreement of 
sale wasentered into was apparently about 
Rs. 4,747 4 0 (see account at p. 108, Vol, IL); 
but by the date of the sale, with the items 
borrowed in the intervening period and 
interest amounting to about Rs, 1,300, the 
balance swelled to Rs. 13,361-5-6 and this 
was the sum included as an ‘antecedent’ 
debtin the sale transaction. It bas been 
pointed out by their Lordships of the Privy 
Council in Brij Narain Rat v. Mangla 
Prasad (4), that an “antecedent debt’ means 
a debt which is not only antecedent in 
time, but also antecedent in fact, i.e. it 
must be truly independent of the trans- 
action impeached. In other words, the 
two transactions must be dissociated in 
time as well as fact. Applying this test, 
the debts incurred after the agreement of 
sale cannot, I think, properly be held to 
be independent of the sale transaction. 
It is. significant that no purpose is given 
for the largest item of Rs. 5,C00 borrowed 


(4) 46 A 95; 77 Ind. Cas.689; A IR 1924P O 50; 
51 1A129;21 ALJ 934:45M LJ 23:5P LT]; 
98 O W N 258; (1924)M WN 68; 19 LW 72; 2 Pat L 
R41:100&A LR 82; 33 ML T 457; 23 Bom LR 
500; 11 O L J 107; 1 O W N48 (P O). 
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after September 10, as well as for 
another item of Rs. 100. As regards the 
item of Rs. 510, it is not stated who Ibrahim 
was and why Rs. 510 were to be paid to 
him. The item of Rs. 1,430 1-0 was taken 
only a fortnight before the sale, for orna- 
ments. The item of Rs. 2U5 is said to have 
been for ‘paper’. This was probably for 
tho stamp required for the sale deed and 
may therefore be allowed. But considering 
the nature of the other items, there seems 
little doubt that they were merely intended 
to swell the consideration for the sale and 
nothing more. In the circumstances, these 
items cannot, in my opinion, be treated 
as an ‘antecendent debt’, but must be 
placed on the same footing as though they 
formed part of the actual consideration for 
the sale, So treated, it seems to me that 
all of them excepting No.5 must be held 
to be without necessity. In the case of 
items Nos, (1) and (4), there is no mention 
of any necessity at all as pointed out above, 
while the necessity mentioned in the case 
of item No. (2) is unintelligible. As regards 
item No. 3, I do not think purchase of 
ornaments can be considered to be a valid 
necessity for the sale of ‘ancestral’ land. 
It was urged that jewellery worth Rs. 7,000 
had been stolen from Sardar Mahindar 
Singh's bungalow prior to the sale, and it 
had to be replaced. But this could not be 
considered io be a matter of urgency, 
especially in view of the fact that during 
the period from 1912 to 1919 alone, Sardar 
Mahindar Singh had purchased jewellery 
worth over Rs. 15,000. This purchase could 
therefore be easily postponed till funds 
were available without encumbering ances- 
tral land. The vendor himself probably 
realized this, for although there is reference 
to the .‘necessity’ of replacing ornaments 
in the agreement of sale Ex. D-1, this 
‘necessity’ was not mentioned in the sale 
deed itself. I am therefore of the opinion, 
that the items referred to above, viz. Nos. 1, 
2, 3 and 4, amounting to Rs. 7,040-1-0, 
must be held to be without necessity. As 
a result cf the above findings, it would 
appear that out of the consideration of 
Rs. 20,500, no necessity has been established 
for the following items, viz. : 


(1) Re, 500-0-0 Earnest money 

€2)-,, _5,€00-0-0 Left in deposit with the vendee, 

(3) ,, 1,638-10-6 Paid before the Sub-Registrar. 

(4) „» 7,040-1-0 Out of the item of Rs, 13,361-5-6 
l s --due to the vendee on book 

account. 








a 


Total Rs, 14,178-11-6. 


In other words, no necessity has been 
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proved for about two-thirds of the consider- 
ation. Consequently, it must be held that 
the sale of the land wasclearly unnecessary; 
for, the balance of about Rs. 6,000 which 
has been proved to be for necessity could 
have been easily raised by a mortgage of 


the portion of this or some other property. 


This finding also disposes of the contention 
the vendee- 
respondents that the sale was an act of 
good management and should be upheld 
as such. It cannot obviously be considered 
to be an act of good management to sell 
property worth Rs. 20,£00 when there is 
necessity for a loan of about Rs. 6,000 only. 
The learned Counsel for the appellant 
referred in this connection to a recent 
decision of their Lordships of the Privy 
Council reported in Atma Ram v. Sadhu 
Singh (5), but the facts of that case were 
entirely different and have no bearing on 
the circumstances of this case. 

I shall now proceed to discuss certain 
other grounds on which the learned Oounsel 
for the respondents attempted to support 
the decision of the trial Court. It was urged 
that the property which was sold by the 
deed dated November 29, 1922, is ‘houses 
property’ situated in Amritsar City and 
therefore the vendor had a free power of 
disposal over it. It appears that this plea 
was raised in para. 6 of the vendee’s 
written statement, but was not put in issue 
and it does not appear to have been pressed 
or even referred to at any stage of the 
trial. The learned Counsel for the respon- 
dents urged that it was the duty of the 
Court to put the matter in issue: but the 
parties were represented by Counsel, and 
when the point was never pressed’ subse» 
quently, it is reasonable to infer that it was 
abandoned. There seems to be also no 
force in it on merits. The mere fact that 
part of the property sold was house. pro- 
perty situated within the city limits of 
Amritsar would not be sufficient to take it 
out of the customary restrictious on sale of 
‘ancestral’ property.. The learned Counsel 
for the respondent reftrred to Mohamed 
Hayat Khan v. Sandhe Khan (6, Feroze 
Din v. Hassan Din (7) and Balwant Singh 
v, Kesar Kuer (8) in support of his con- 


(5)A IR 1935 P O 77;172 Ind, Oas, 1001; 10 R PO 
208: 1938 O W N 196; (1938) A L J 190; 1938 A L 

1144; 19380 L R 110; 40 P L R180; 4 B R 353; 1938 
R D 399; 40 Bom L R 742; 32 8 L R 395 (PO. 

(6) 55 P R 1908; 105 P W R 1908. 

(7) A LR 1938 Lah 107; 171 Ind. Oas. 498; 10 R L 


07. 
(8) 15 L 236; 151 Ind. Oas. 905; AI R 1934 Lah. 81; 
36,P L R 430;,7 R_L 222. 
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tention, but these rulings do not seem to 
assist him. The first two were cases in 
which the vendors, though originally mem- 
bers of agricultural tribes, had altogether 
drifted away from agriculture, taken to 
other avocations and settled in towns and 
were, therefore, found to be not governed 
by agricultural custom. This is not the 
case here. Mahindar Singh is not only a 
member ofa well-known agricultural tribe 
(Jat), but his main source of livelihood 
has been agriculture. In Balwant Singh 
v. Kesar Kuer (8) there are some re- 
marks which support to some extent the 
contention of the learned Counsel for the 
respondent ; but the remarks are in the 
nature of obiter dicta, as it was also found 
in that case that the alienation in dispute 
was made for a necessary purpose and was, 
therefore, valid. In the present instance, 
the vendor Mahindar Singh is admittedly 
governed by custom with regard to aliena- 
tion of the other ancestral property. It 
would, therefore, be very anomalous indeed 
if the mere inclusion of land within the 
limits of a town or the erection of a build- 
ing thereon were sufficient to take it out 
of the scope of the restrictions imposed by 
custom on alienation of ancestral property. 
In Iqbal Singh v. Jasmer Singh (9;, it was 
Pointed out by the same learned Judge 
who decided Balwant Singh v. Kesar 
Kuer (8), that one and the same person 
cannot be subject to different rules as 
regards alienation of ancestral property 
varying with the locality where the property 
is situated : (see p. 720* bottom). 

It -was next urged that 2 kanals 18 
marlas out of the property sold (viz., 
Khasra No. 3872) at any rate is non ances: 
tral, as the same was purchased by Mahin- 
dar Singh himself (vide Ex. D-49atp. 63, 
Vol. IL of the printed record). This conten- 
tion seems to be correct and the point was 
apparently not even disputed in arguments 
in the Court below. The plaintiffs are, 
therefore, not entitled to contest the alienas 
tion of this portion of the land sold. The 
price of this lfnd was only Rs. 750, and the 
exclusion of this small area will not affect 
the question of the validity of the sale in 
this case, 

The next point urged by the learned 
Counsel for the respondents was that the 
suit was collusive and should, therefore, be 
thrown outon this ground alone. It was 
pointed out in this connection that the plain- 

(9) 15 L 715; 153 Ind. Cas. 862; AIR 1934 Lah. 
298; 35 P L R 215;7 R L 464. 
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tiffs were living with the vendor Mahindar 
Singh, and attention was also invited parti- 
cularly to the statement of Kashi Ram, 
agent of Mahindar Singh, who deposed 
that the suit was collusive and Mahindar 
Singh was financing the litigation. Reliance 
was Placed in this connection on Dad v. 
Lal (10) and some other rulings ia which 
the view taken therein was followed. The 
evidence of Kashi Ram is not very satisface 
tory, and in the absence of any clear 
documentary evidence such as was avail- 
able in Dad v. Lal (10), [do not think it 
would be safe to accept Kashi Ram’s state- 
ment as conclusive on the point. He has 
apparently taken some land on mortgage 
or otherwise from Mahindar Singh and he 
is probably interested in supporting the 
position taken up by the vendees in this 
case. As regards plaintiffs residing with 
Mahindar Singh, this is natural as they are 
his sons. Io Harnam Singh v. Ram Ditta, 
100 Ind. Cas. 911 (11) and Harnam Singh v. 
Jagir Singh, 98 Ind Oas. 865 (12) it was 
held that the mere fact that plaintiffs, being 
the sons of the vendor, were living with him 
was not sufficient to justify the suit being 
dismissed as collusive. Attention was next 
invited to the statement of the plaintiffs’ 
Pleader dated January 15, 1936 (see p. 8l, 
Vol. I of the printed record), in which he 
referred to Mahindar Singa as one of his 
‘clients. This may be a mere slip, but 
even ifit is taken to be an indication of 
Mahindar Singh’s helping the plaintiffs in 
this litigation, I doubt if that could be 
considered to be a sufficient ground for 
noo-suiting the plaintiffs in a case of this 
kind on the ground of ‘collusion’. ‘Collu- 
sion’ in judicial proceedings has been defined 
as ‘a secret agreement between two persons 
that the one should institute a suit against 
the other in order to obtain the decision 
of a judicial tribunal for a sinister purpose’ 
(see Wharton's Law Lexicon). In the first 
place, the vendor is merely a pro forma 
defendant in cases of this kind and no 
question of collusion with the defendant 
against whom relief is claimed really arises 
as it does, e. g., in suits for divorce, ete. 
Again, when asuit of the present type is 
instituted on behalf of a minor, as it fre- 
quently is, there cannot obviously be any 
collusion on the part of the plaintiff*in the 
above sense, as a minor is legally incapable 
of entering into any agreement. Even woen 


(10)5 L 398; 82 Ind. Oas. 626; AIR 1925 Lah 24; 
6L LJ 334:1 LO 267, . 

(11) 100 Ind. Oas. 911; AI R 1927 Lah 264. 

(12) 98 Ind. Oas. 865; A I R 1927 Lah 46. 
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the plaintiff is a major, the above defini- 
‘tion would not seem to apply, as the object 
of the declaratory decree is to protect the 
interests of the plaintiff and the other 
reversioners, and not those of the vendor, 
and this purpose cannot he considered to 
be ‘sinister’. A declaratory decree in a case 
of ihis type hag effect only after the death 
of the vendor and cannot therefore benefit 
the vendor himself. It is, therefore, difficult 
to see how a case of this type can be held 
to be ‘collusive’ in the above sense. In any 
case, I consider that it is not clearly estab- 
lished that the present suit is being con- 
ducted by Mshindar Singh himself at his 
own expense and that the plaintiffs are 
mere ‘figure-heads’. It may be pointed out 
in this connection that Iqbal Singh, the 
. major plaintiff, who is suing on behalf of 
himself and his minor brothers, is employed 
in the army in an Indian State and has 
presumably resources of his own. 

Lastly, it was contended by the learned 
Counsel for the appellants that the suit 
was instituted nearly 12 years after the 
sale, and in view of the lapse of time, strict 
proof of necessity should not be insisted on. 
In the present case, however, the suit was 
filed soon after one of the plaintiffs came 
of age and it cannot be said that the plain- 
tifs who were minors at the time of the 
sale are to blame in any way for the delay. 
Secondly, it does not appear that the reg- 
pondents have been really prejudiced in 
‘any way. The question of necessity for the 
sale has been decided above, mostly on the 
basis of the recitals in the sale deed and in 
the accounts produced by the respondent- 
vendees themselves. These recitals have 
been generally accepted and it is only 
where necessity ia not mentioned at all, or 
where the necessity mentioned cannot be 
held to be valid according to law, that items 
have been disallowed. It issignificant that, 
while necessity is given in the case of 
certain items in the sale deed or in the 
accounts, it is not given at all in the case 
of others. It may, therefore, fairly be 
presumed that no inquiry as to necessity 
was made in the case of these items for 
which no necessity was specified. The law 
requiring an alienee to prove necessity for 
alienation of ancestral property is well- 
known in this province and if an alienee 
fails to take the obvious precaution of 
ascertaining netessity foran alienation of 
ancestral property and getting it duly 
recorded at the proper place and time, he 
must take the consequences. 

I now come to the next two sales, which 
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were both effected on the same date, viz., 
May 17, 19?3, by Mahindar Singh and 
his brother Gajinder Singh. Each of these 
Sales comprised an area of about z5 kanals 
of nahri land in Sultanwind near Amritsar 
and the consideration was more or less the 
Bame—the consideration for one sale (in 
favour of Ganda Singh and Prem Singh) 
being Rs. 8,520 and for the other (in fayour 
of Jhanda Singh, etc.) being Rs. 8,130. A 
Scrutiny of the debts included in these sale 
transactions shows that in the former sale 
only the debts of Mahindar Singh were 
included, while in the latter those of his 
brother Gajinder Singh alone were included. 
Strictly speaking, each brother could only 
alienate his own share for his own debts. 
But the brothers seem to have treated the 
transactions as though the land sold in 
discharge of the debts of Mahindar Singh 
belonged to him and that sold in discharge 
of the debts of Gajinder Singh belonged to 
him. The land had to be sold. jointly as it 
apparently stood in the name. of the two 
brothers, but in view of the facts stated 
above, it would be only equitable to treat 
the two sales as separate transactions on 
behalf of the two brothers, as though the 
land had been partitioned between them 
by a mutual agreement had then sold. . 

I shall first take the sale for Rs. 8,820 in 
favour cf Prem Singh and Ganda Singh 
which covered the debts of Mahindar 
Singh. The items included in this sale 
were as follows: 


(1) Rs. 500 Earnest money. 

(2) „ 1,020 Paid before the Sub-Registrar for 
house-hold expenses. 

(3) ,, 1,500 Paid to Kashi Ram in discharge of 
a pro-note in his favour. 

(4) ,, 3,000 Paid to the firm Ram Narain-Jai 
Gopal on account of a book 
debt, 

(5) , 2,000 Paid to Dilbagh Rai on account of 
a book debt. 

(6) „ &00 Paid to Dwarka Das on account of 
a book debt. 


No necessity was proved for Item No: 1, 
and thenecessity mentioned for Item No. 2, 
viz., ‘household expenses’ is Vague and has 
to be taken with caution, when, as in the 
present instance, the transaction discloses 
extravagance. The remaining debts were 
paid totother creditors. According to the 
rule laid down in Devi Ditia v Saudagar 
Singh (3), normally it is sufficient for the 
alienee to prove that the antecedent debts 
discharged were due andit is unnecessary 
for him to show that the debts were incur- 
red for ‘necessity’, The learned Counsel 
for the appellant has, however, urged 
that these dehts were incurred by Mahindar 

' @ 
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Singh in a Spirit of reckless extravagance, 
that the alienees must have been aware 
of this fact and, therefore, these debts 
“ should not be treated as ‘just antecedent 
debts’. 

In my opinion there is force in the 
above contention as regards this sale, 
I have treated the first sale on a different 
footing, for Mahindar Singh had dealings 
for many years with the firm Ram Narain- 
Jai Gopal, and had been treating them 
practically as his bankers and his ‘credits’ 
usually equalled and at times even exceed- 
ed the ‘debits’ till a short time before that 
sale. The sale of 1921 war, moreover, 
admittedly the first alienation of property 
effected by Mahindar Singh. Till then, 
as Mahindar ‘Singh was making large 
repayments, the alienee had no reason to 
think that he was living beyond his means. 
‘The situation was, however, different by 
the time the second sale was effected. 
This second:.sale was effected within a 
year and a half cnly after the first sale. 
The firstsale was for a large sum of 
Rs. 20,500 and even leaving out of account 
the antecedent debt of about Rs. 13,000 
due tothe vendee, the vendor had secured 
thereby an extra sum of about Res. 7,000 
for which there was no actual necessity. 
Mahindar Singh enjoyed a large income 
from his land and, in view of this income 
and the cash of Rs. 7,000 obtained by the 
first sale, there should have been no 
necessity at all for him to borrow any 
money during the period between the first 
and the second sale. The vendees of the 
second sale were residents of Amritsar, 
where Mahindar Singh frequently resided 
and he was known tothem. They could 
not, therefore, have been unaware of the 
first sale. There were besides, other facts 
which should have at once aroused their 
suspicion. For example, one of the debts 
discharged by the second sale was one 
for Rs. 1,500 due to Kashi Ram on account 
ofa pro-note dated April 4, 1923. Ncw 
Kashi Ram was a servant in the employ 
of Mahindar Singh and this debt should 
have at once aroused the suspicion of the 
vendees; for there could hardiy be any 
necessity for a man in the position of 
Mahindar Singh to go tothe length of 
borrowing Rs. 1.500} from one of his own 
servants fcr the hetrothal of his own son 
as recited in the pro-note. The pro-note 
was, moreover, said to have been executed 
only about a month anda half before the 
sale. This item suggests that the vendees 
were not acting in good faith, It seems 
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very likely that this debt was purely 
fictitious and the vendees deliberately re- 
quired Mahindar Singh to give it the colour 
of an antecedent debt due to a third person 
in order to protect themselves, 

The other itéms of debts included in the 
sale should also have put the vendees on 
their guard. For, the biggest item of 
Rs. 3,000 wasa debt due tothe firm Ram 
Narain Jai.Gopal, the vendee of the first 
sale. A security of the account of this firm, 
onthe basis of which the above amount 
was claimed, would have at once shown 
that it included several items, point- 
ing unmistakably to extravagance. Fer 
example, during this short period of about 
eighteen months covered by the accounts, 
the following amounts were spent on orna- 
ments: 


Rs, As. Ps. 
12-1-1922 215 0 0 Bee pp. 180-188, Vol. 
15-1-1922 685 0 3 II ofthe printed re- 
23-1-1922 990 0 0 cord. 
25-1-1922 115 3 6 
16-4-1923 2,277 7 9 
17-4-1923 341 1 0 
18-4-1923 80 14 0 
23-4-1923 28 40 
23-4-1923 572 9 9 
Total Rs. 5005 8 3 





Some of the ornaments are said to have 
been required for the shagan (betrothal) 
of one of the sons of Mahindar Singh; but 
even making allowance for this fact, the 
amount borrowed during this short period 
for ornaments was clearly excessive. The 
rapidity with which the debts were taken 
in April just before the sale is also very 
suspicious and suggests that these were 
deliberately borrowed in advance, with a 
view to give them the colour of antecedent 
debts. The next item included in the sale 
is asum cf Rs. 2,000 due to Dilbagh Rai. 
The account produced by Dilbagh Rai began 
with an item of Rs. 4,000 borrowed on 
May 17, 1917, for the marriage of Bibi Gur- 
bachan Kaur, a niece of Mahindar Singh. 
It does not appear why Mahindar Singh 
should have borrowed Rs, 4,000 for the 
marriage of a niece. Next we have two 
items of Rs. 2,000 each borrowed on 
August 5, 1920, and October 18, 1922, only 
a few months before the sale. Lastly there 
is the item of Rs. 800 said to have been 
paid to Dwarka Das. The account of 
this firm has been produced, but has not 
been even properly proved. Tara Chand 


(D. W. No. 10) who produced the account ` 


admitted that he had no personal knowledge 
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of these accounts.and consequently even 
the existence of this debt cannot be said to 
be proved. As a result of the above findings, 
it seems to me that the debts included 
in this sale cannot be held to conatitute 
valid necessity. One of the debts is not 
even proved. As regards the others, the 
circumstances show that the promissory 
note of Rs. 1,500 in favour of Kashi Ram 
was probably fictitious and was merely a 
device to give this part of the considera- 
tion colour of an antecedent debt. The 
accounts relating to the other two debts 
were of such a nature that the vendees 
could not have failed to discover—if they 
had examined them carefully and if they 
were acting in good faith—that Mahindar 
Singh was incurring debts in a recklessly 
extravagant manner. As held in Devi 
Ditta v. Sadugar Singh (3) even an alienee 
who is an outsider will not be protected, 
if he is aware of the true nature of the 
debts discharged by the alienation and acts 
in bad faith. In view of all the facts 
stated above, I hold that the debts dis- 
charged by this sale were not ‘just’ debts 
and the vendees do not appear to have 
acted in good faith in discharging them. 
I would accordingly grant the plaintiffs 
the decree prayed for in reapect of this 
sale. (His Lordship then considered the 
third sale and lastly the mortgage and 
after discussing the various items included 
therein proceeded further). As a result of 
the above findings, I would accept the 
appeal in part and grant a declaration to 
the plaintiffs (i) that the sale, dated No- 
vember 29, 1921 in favour of the firm 
Ram Narain-Jai Gopal (excluding Khasra 
No. 3872) shall not affect their reversionary 
rights, but that they will not be entitled 
to obtain possession of the rest of the 
property included in this sale, without 
payment of a sum of Rs. 6,321 4-6 which 
has been proved to be for valid necessity, 
and (ii) that the sale dated May 17, 1923, 
in favour of Prem Singh and Ganda Singh 
shall also not affect their reversionary 
rights. In other respectes [ would dismiss 
the appeal. In view of all the circumstances, 
I would grant the plaintiffs full costs in res- 
pect of the sale in favour of Prem Singh and 
Ganda Singh as against these defendants, 
and two-thirds costs against defendants 
Nos. 4-A and 4-B in respect of the first sale. 
dated: November 29, 1921. I would further 
order the plaintiffs to pay costs of defendants 
Santa Singh, Kesar Singh, Jhanda Singh 
and Kishan Singh in respect of the sale 


in their favour, and to defendants Nos, 4-A., 
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and 4-B in respect of the mortgage, dated 
May 29, 1926. 
Beckett, J.—I agree. 


S, Appeal accepied in part. 





CALCUTTA HIGH COURT 
Civil Rule No. 1925 of 1937 
January 20, 1938 _ 
8. K. Grosz AND NASIM Aut, JJ. 
TARAPRASAD SUKUL—Perrrionge 
versus l 
ABUL KASEM KHUNDKAR 
—Opposits Party. 

Bengal Local Self-Government Act (III of 1885), 
ss. 18-B, 148—Order of District Magistrate acting 
under s. 18-B—If can be interfered with in revision 
—Civil Procedure Code (Act V of 1908), ss. 115, 9— 
Act appointing Tribunal to try questions asto rights 
created by that Act—Jurisdiction of that Tribunal, 
whether exclusive. 

The language of s, 148, Bengal Local Self-Govern- 
ment Act, is clear enough, and does not admit of the 
interpretation that the powers reserved to the High 
Oourt by s. 115, Civil Procedure Code are saved. 
Where the District Magietrate acts under s. 18-B, 
hig order cannot be interfered with in revision. 
Phanindra Nath Sarkar v. Dedar Hussain Khan (2), 
relied on. 

Section 9, Civil Procedure Oode, recognizes that 
the jurisdiction of the Civil Court may be limited 
expressly or impliedly. If there is a Special Tribunal 
appointed by an Act to decide questions as to rights 
created by that Act, then the jurisdiction of that 
Tribunal is exclusive, except in so far as is expressly 
provided for or necessarily implied. It cannot be 
said that there is an ouster of the jurisdiction of the 
ordinary Oourts because such Oourts never had an 
such jurisdiction. Bhaishankar Nanabhai v. Munici- 
pal Corporation, Bombay (3), relied on. 

O. Rule from an order of the District 
re fala Rajshahi, dated December 3, 
1937. 

Messrs Bireswar Bagchi and Surajit Ch. 
Lahiri, for ths Petitioner. 

Mr. Hamidul Huq, for the Opposite Party. 

S. K. Ghose, J.—The petitioner in this 
Rule was a candidate for election to the 
Local Board of Natore and the opposite 
party was one of his rival candidates. After 
the publication of the list of voters, the 
opposite party fled three applications under 
r. 24 of the Elections Rules under the 
Bengal Local Self Goverffment Act, for the 
correction of the name of voter No. 965 
which was recorded as Abdul Kasem Mia, 
son of Abu Bakkr Mia and stating that the 
correct name should be Abul Kasem Khund- 
kar, son of Abu Bakkr Khundkar. Subse- 
quently the opposite party also filed three 
nomination papers. The District Magis- 
trate of Rajshahi delegated his powers in 
respect of this election to the Sub-Divi- 
sional Magistrate of Natore, under s. 5, 
Local Self-Government Act, Subsequently 


, 
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the Presiding Officer being the aforesaid 
Sub-Divisional Magistrate, rejected the 
applications and the nomination papers of 
the opposite party with the result that the 
petitioner was duly elected without contest 
on November 15, 1937. Thereafter the 
opposite party filed a petition under r. 1 (A) 
of the Election Rules before the District 
Magistrate of Rajshahi praying for setting 
aside the petitioner's election inter alia on 
the ground that the nomination papers and 
the applications of the opposite party had 
been improperly rejected. It appears that 
the District Magistrate did not issue anv 
notice of this application to the petitioner. 
but on December 3, 1937, he considered 
the petition and passed an order in course 
of which he held that there was a material 
irregularity as contemplated under s. 18-B 
(c) of Bengal Local Self-Government Act, 
and further held that it was a matter of 
identification and not qualification, so that 
the decision of the Sub-Divisional Magis- 
trate in this respect was not final. Accord- 
ingly acting under s. 18-B of the Act, the 
District Magistrate declared the election to 
be void and further directed the Sub-Divi- 
sional Magistrate to hear the petition under 
r. 24 in the presence of the applicant and 
order correction of name ifhe was satisfied 
that the present entry was wrong. Against 
that order, the petitioner filed this petition 
under s. 115, Civil Procedure Code, and 
obtained this Rule. 

The initial difficulty in the way of the 
petitioner is that application under s. 115, 
Civil Procedure Code, does not liein a matter 
like this. Various contentions have been 
made by the learned Advocate for the 
petitioner. It is pointed out that the deci- 
sion of the District Magistrate was made 
ex parie, that he had previously delegated 
his powers tc the Sub-Divisional Magistrate 
of Natore; that if the dispute was about 
identification only, then it was not expressly 
covered by the Election Rules, and further 
that the Sub-Divisisnal Magistrate havings 
rejected the nomination papers and the 
applications, thcse orders were final under 
r. 15 of the Election Rules. It is unneces- 
sary to examine these contentions in detail. 
They only lead to this result, that the 
District Magistrate in making the order 
complained against acted illegally or 
irregularly in the exercise of his jurisdic- 
tion, That bfings us back tothe question 
as to whether this Court can interfere under 
Bg 115, Civil Precedure Code. The answer 
to that is furnished by s. 148 Bengal 
Local Self-Government Act of 1885 which 
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states: 

“Every decision of the authority appointed under 
cl. (a) of s. 138 to decide disputes relating to elec- 
tions under this Act shall be final and shall not be 
questioned in any Court.” 

If it were possible to contend that such 
a provision in the Bengal Act would not 
limit the jurisdiction of the Civil Court or 
of the High Court, the position would be 
different. Bat that is not the case. See- 
tion 148 was introduced by the Bengal 
Amendment Act XXIV of 1932 which had 
received the previous sanction of the 
Governor-General under subs. (3) of 
gs. 80-A, Government of India Act, 1919. 
Therefore, there is no question that the 
authority is sufficient to amend or repeal 
the provisions in the Gode of GQivil Pro- 
cedure. It is contended that there is no 
express repeal of any provision of the Code 
of Civil Procedure which is not mentioned 
as the Limitation Act is mentionedin the 
succeeding s. 149. But the language of 
s. 148 is clear enough and does not admit 
of the interpretation that the powers 
reserved to this Court by s. 115, Civil Pro- 
cedure Code are saved. It has been con- 
tended that the words ‘final’ only means 
that itis not open to appeal. But the word 
‘final’ has to be taken along with the suc- 
ceeding words "and shall not be questioned 
in any Court”, and the plain meaning of 
those words is that the dezision is not sub- 
ject either to appeal or to revision. This, 
I find, is expressly held in two recent cages 
of this Court, Bon Behari Mukherjee v. 
Makhan Lal Mukherjee (1) and Phanindra 
Nath Sarkar v. Dedar Hussain Khan (2), 
The learned Advocate for the petitioner 
has further contended thats. 107, Govern- 
ment of India Act, 1919, may be applied. 
The petition itsalf does not mention the 
Government of India Act and it is con- 
ceded that so farass. 224 of the present 
Government of India Act is concerned, it 
does not help the petitioner. In any case 
the old Government of India Act, 1919 
would not be applicable bezause the cause 
of action arose and the petition wag filed 
after the new Government of India Act had 
come into force. For the petitioner it hag 
been strongly contended that this Court 
should not surrender its jurisdiction lightly 
in favour of a Special Tribunal. But the 
point cannot be decided solely on a pre- 
sumption against ousting the established 
and creating a new jurisdiction. - 

1) 42 O W N 282; 178 Ind. Cas, 848 (2); 

2 GA 69; AIR 1938 Cal. 768; 11 BO ig = ue) 


(2) A I R 1938 Cal. 240; 174 Ind. Cas. 879; 420 
283; 10 R O 138. WN 
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Section 9, Civil Procedure Code, re- 
-cognizes that the jurisdiction of the Civil 
‘Courts may be limited expressly or implied- 
ly. . If there is a Special Tribunal appointed 
by an Act to decide questions as to rights 
created by that Act, then the jurisdiction 
of that ‘Tribunal is exclusive, except in so 
far ag is expressly provided for or neces- 
sarily implied. It cannot be said that there 
ts an ouster of the jurisdiction of the 
ordinary Courts because guch Oourts never 
had any such jurisdiction. In this connec 
tion I would draw attention to the 
remarks of Sir Lawrence Jenkins in 
Bhaishankar Nanabhai v. Municipal Cor- 
poration, Bombay (3) where he was dealing 
with a question under the Bombay Muni- 
cipal Act of 1888. Taking all these matters 
into consideration, I think that this Oourt 
cannot interfere under 8. 115, Civil Pro» 
cedure Gode and that this Rule must stand 
discharged. There will be no order for 


costs. 
Nasim Ali, J.—I agree with the order 
which my learned brother has made in this 


case. l 
D. Rule discharged. 
(3) 31 B 604; 9 Bom. L R 417. 


CALCUTTA HIGH COURT 
Civil Rule No. 1350 of 1937 
January 25, 1938 
EDGLEY, J. 
BROJA BASHI ROY—PETITIONER 
VETSUS 
NAGAR BASHI CHOUDHURY— 
Opposites PARTY 
Bengal Agricultural Debtors’ Act (VII of 1936), 
g. 34—"Other proceeding,” if includes appeal—Civil 
. Procedure Code \Act V of 1908), O. XXI, rr. 90, 91— 
Execution sale set aside—Extinguished debt is reviv- 


ed. 

By using the expression, “ other proceeding " in 
s. 34, Bengal Agricultural Debtors’ Act, the Legis- 
lature intended to include appeals, execution pro- 
ceedings and matters of any kind counected with 
litigation relating to debts, in order that requisite 
steps with reference to the settlement of these debts 
might be undertaken by the Debt Settlement Boards 
constituted under the Act. Nursingdas Tunsookdas 
y. Chogemull (1), relied on. 

As goon asthe sale in execution is set aside, the 
position of the decree-holder and the judgment-deb- 
tor is restored to the position as it stood before the 
order was made: in other words, the debt which 
had been extinguished by the sale is revived as 
goon as the order setting the sale aside is passed. 


| O. Rule from an order of the District 
Judge, Tippera (Comilla), dated July 22, 
1937. 


BROJA BASHI ROY V. NAGAR BASHI CHOUDHURY (OAL) 


i791 


Messrs. Chandra Sekhar Sen and Bibhuti 
Bhusan Lahiri, for the Petitioner. 

Mr. Jatindra Mohan Ghose, 
Opposite Party. 

Order.—lIn this cass, a Rule has been 
obtained by Broja Bashi Roy, a judgment- 
debtor, against Nagar Bashi Choudhury, 
the decree-holder and certain other people, 
to show cause why the order of the learned 
Sessions Judge of Tippera, dated July 22, 
1937, should not be set aside. It appears 
that Nagar Bashi Choudhury obtained a 
mortgage decree against the petitioner on 
May 2, 1936, and that in execution of that 
decree the property of the petitioner was 
put to sale and was purchased by the 
decree-holder, Nagar Bashi Choudhury on 
October 9, 1936. The petitioner then in- 
stituted proceedings under O. XXI, r. 90, 
Civil Procedure Code, in order to have the 
sale seb aside. He was successful in these 
proceedings and the sale was actually set 
aside on April 24, 1937. The decree-holder 
appealed against this order on May 31, 
1937. While the appeal was pending in 
the Court of the learned District Judge, the 
judgment-debtor, Broja Bashi Roy, obtained 
astay order from the Debi Settlement Board 
at Nayergaon on June 23, 1987, and this 
order was duly communicated to the Appel- 
late Court. The learned District Judge, 
however, ignored the stay order and pro- 
ceeded to hear the appeal on July 3, 1937, 
and by his order, dated July 22, 1937, he 
allowed the appeal from the decision of the 
Munsif, under which the Civil Court sale 
had been set aside. It is against this order 
of the learned District Judge that the 
petitioner has moved this Court in its 
revisional jurisdiction under s. 115, Civil 
Procedure Code. l 

The first point urged by the learned 
Advocate for the petitioner in this case is 
that the learned District Judge was in error 
in holding that there was no debt in exis- 
tence at the time when he heard the appeal. 


for the 


e With regard to this point, in my opinion, 


there can be no doubt that as soon as the 
sale was set aside by th® order of the 
Munsif on April 24,1927, the position of 
the decree-holder and the judgment-debtor 
was reatored to the position as it stood 
before the order was made: in other words, 
the debt which had been extinguished by 
the sale was revived as soon as the Munsif’s 
order was passed: and it followed that at 
the time when the learned Judge heard 
the appeal on July 38, 1937, there was an 
unadjusted debt owing by: the judgment- 
debtor to the decree- holder. The next point, 
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argued on behalf of the petitioner was with 
reference to the view taken by the learned 
District Judge to the effect that, in any 
case, an Appellate Court is not bound to 
comply with the terma of a notice issued 
under s. 34, Bengal Agricultural Debtors’ 
Act, 1935. With regard to this point, it was 
urged that the language used by the 
Legislature in s.34 of the Act is sufficiently 
wide to include bcth suits and appeals 
within the scope of matters which must be 
stayed by a Oivil Court on receipt of a 
notice under this section. In my view, 
there is considerable force in this conten- 
pee The first part of s. 34 reads as fol- 
OWS: 


“When an application under s. 8 or a statement 
under sub-s. (1) of, 13 includes any debt in respect 
of which & suit or other proceeding is pending 
before a Civil or Revenue Court, the Board shall 
give notice thereof to such Oourt in the prescribed 
manner,...... ord 


The use of the word “other” before the 
term “proceeding” is peculiar; and it seems 
to imply that the term “proceeding,” is 
intended to cover suits, appeals and all 
other matters connected with litigation 
which can come before a Civil or Revenue 
Oourt, in respect of the debts to which the 
Section relates Ins. 141, Civil Procedure 
Code, some distinction appears to have been 
drawn between ‘‘suits” and "proceedings" 
but this does not appear to be the case 
under s. 34, Bengal Agricultural Debtors’ 
Act. It would seem, therefore, that the 
Legislature intended to make the section 
as wide as possible in order to prevent all 
Civil and Revenue Oourts from dealing 
with matters relating to debts in respect 
‘of which notices have been issued 
under this section. As pointed out by 


Panckridge, J. in Nursingdas Tunsookdas 


v. Chogemull (1) : 

“The main intention of the Act is however clear, 
and it is that the liabilities of certain debtors shall 
be ascertained, settled and recovered through the 
agency of Settlement Boards to the exclusion of 
the Civil Oourts. Such being the intention, one 


should construe the Act, if possible,in such away ° 


‘as will carry it, into effect equitably and reason- 
. sbly. è 


Ona reasonable interpretation of s: 34, 
Bengal Agricultural Debtors’ Act, 1935, 
there can, I think, be no doubt that by 
using the expression. “other proceeding” 
the Legislature intended to include appeals 
execution proceedings and matters of any 
kind connected with litigation relating to 
debts, in order that requisite steps with 
reference to the settlement of these debts 
might be undertaken by the Debt Settle. 


(1) 420 W N 293; 178Ind. Oas, 529; AIR 1938 
Gal. 408; 11 RO 364, oe 
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ment Boards constituted under the Ac’, 
Whether or not s. 34 of the Act applies to 
the High Court is a separate question 
which, itis not necessary to discuss in con- 
nection with this litigation. Having regard 
to the considerations mentioned above, I 
am of opinion that the learned District 
Judge had no jurisdiction to hear the appeal 
against the order of the Munsif, dated 
April 24, 3937, after he had received a 
notice from the Debt Settlement Board 
under s. 34, Bengal Agricultural Debtors’ 
Act. This Rule must, therefore, be made 


absolute. I make no order as to costs in 
the Rule. 
D. Rule made absolute, 


eS A 


MADRAS HIGH COURT 
Second Civil Appeal No. 399 of 1934 
August 31, 1938 

Wapswortu, J. 
KISTAMMAL AND oTanRs—APPELLANTS 


veTSUus 
SARASWATHI BAI AMMAL— 
RESPONDENT 

Will—Construction-—-Principles of, stated. 

Certain principles upon whicha will should be 
construed are well-settled, The first principle ig 
that the Court should give effect to the plain 
meaning of the words used. Secondly if there is 
any ambiguity, the Court should in interpreting the 
language, lean towards carrying out the known in- 
tentions of the testator as far as they can be as- 
certained from the recitals and from the surround- 
ing circumstances. Thirdly, in interpreting am- 
biguous words, the Court should bear in mind the 
presumption that the testator was not likelyto in- 
tend to create anintestacy regarding the residue of 
the estate. Fourthly, the Court should not strain 
the language of the will either in order to give 
effect to the apparent intention of the testator or in 
order to preventan intestacy. Finally, the Court has 
no power to insert inthe will a disposition which 
= missing, however desirable that disposition may 


8, 

S. O. A. against the decree of the District 
Court, North Arcot at Vellore, in A. 5, 
No. 353 of 1932. 

Mr, D. R., Krishna Rao, for the Appel- 
lants. 

Mr. K. Subba Rao, for the Respondent. 

Judgment.—This appeal relates to the 
interpretation of a will, dated September 
11, 1920, The testator at the time of his 
death left a widow, an unmarried daughter, 
who is now the plaintiff, and two married 
daughters by another wife who are defen: 
dan.s Nos. l and 2. The will is an unprofes: 
sional document written in Tamil and its 
important provisions are as follows: Ib 
starts witha preamble in which the testa- 
tor says “after my death my properties 
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and debts should after considering the 
details mentioned hereunder be enjoyed.” 
Then he goes onto specify his properties 
and his debts. Thereafter he makes a legacy 
to his sister and a small legacy to each of 
his married daughters, and then ke makes 
provision for the payment of his funeral 
expenses. Finally, there is the last clause 
which says: “As per the above directions 
my wife Thulasi Bai should do all acts 
aforesaid with full right,” the words in 
Tamil being, (Sarvaswathantharathudan 
natathavendiyatu). Both the Courts below, 
reading the preamble along with the final 
clause have held that the testator by direct- 
ing that the properties “should be enjoyed” 
as subsequently recited and by directing 
his wife to “do all acts aforesaid with full 
tights’ intended to direct that his wife 
should enjoy all the residue with full powers 
of ownership. The effect of the interpreta- 
tion is that, as the widow has now died, 
the whole of the residue will go to her 
daughter, the plaintiff, and not to her step- 
daughters, defendants Nos, 1 and 2. Certain 
principles upon which a will should be con- 
strued are well-settled, The first principle 
is that the Court should give effect to the 
plain meaning of the words used. Secondly, 
. if there is any ambiguity, the Oourt should, 
in interpreting the language, lean towards 
carrying out the known intentions of the 
testator as far as they can be ascertained 
from the recitals and from the surrounding 
circumstances. Thirdly, in interpreting 
ambiguous words, the Court should bear in 
mind the presumption that the testator was 
not likely to intend to create an intestacy 
regarding the residue of the estate. Fourthly, 
the Court should nct strain the language 
of the will either in order to give effect to 
the apparent intention of the testator or in 
order to prevent an intestacy. Finally, the 
Court has no power to insert in the will 
a disposition which is missing, however 
desirable that disposition may be. 

Bearing these principles in mind, I shall 
endeavour to construe the will. The final 
clause isolated from its context would 
naturally be interpreted as doing nothing 
more than making the widow the executrix 
of the will with full powers to carry out 
the directions therein. The preamble taken 
alone cannot be held to indicate ia ang 
way who should enjoy any of the proper- 
ties. These two Clauses were not juxtaposed 
but are separated by recitals of some length. 
Even if we read them together, I find it 
very difficult to read into the preamble a 
disposition in favour of the widow merely 
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that “she should do all acts aforesaid with 
full rights.” Granted that the words sarva- 


swathantharathudan taken in conjunction `. 


with a verb indicating ownership, would 
have the effect of making that owusrship 
absolute; when taken in conjunction with a 
verb indicating merely management or 
administration, I do not think they could 
have the effect of converting that manage- 
ment into ownership. After all, the pre- 


amble about the enjoyment of the property . 


is couched in the vaguest possible terms 
and does not convey to my mind the 
impression that it was intended bo be a 
disposing clause. Moreover, its very position 
before the recitals of the extent of the 
estate and before the specific legacies is 
inconsistent wilh the theory that it was 
intended to make a disposition in the pre- 
amble in favour of the person specified in 
the final clause, I have very little doubt 


on 


that what has happened has been that. 


owing to the unskilled draftsmanship of... 


this will, there was a complete omission to . 


dispose of the residue. Conceivably, that 
omission might have been intentional, for 
the widow even in an intestacy has the 
right to enjoy and has in fact enjoyed the 
residue for the whole of her lifetime and 
the only practical effect of the omission has 
been not to create a preference in favour 


of the minor daughter as compared with. 


the married daughters. More probably, as 


the lower Courts have inferred, ths omis». 


sion was due to inadvertence. ButI am 
clearly of opinion that there is no disposi- 
tion of the residue in favour of the widow 
and the result must, therefore, be an ine 
testacy with the consequence that the 
plaintiff cannot claim to be solely entitled 


tothe property which her mother enjoyed - 


during herlife. The residue will be divisi- 


ble between the three daughters in equal- 
shares. In this view, I allow the appeal. 


with costs throughout 
*plaintiff's suit. Leave to appeal is refused. 


N.B. | Appeal allowed. 


Fenian 


CALCUTTA HIGH COURT 
Civil Rule No, 42] of 1938 

August 16, 1938 

S. K. Gdosk AND PATTERSON, JJ. 

AHMAD ALI—JUDGMENT DEBTOR— 
PETITIONER ; 
Versus 
FAJARALI RASULI—Dgorge-noLpER— 

Opposite PARTY 


Dengal Agricultural Debtors Act (VII of 1936), ; 
6 . 


and dismiss the. 


@. - 
1939 
s$., 3i—Notice issued but not received by Court in which 
suit or proceeding is pending — Proceeding, if void. 
The expression “give notice’ in s. 34, Bengal 
Agricultural Debtors’ Act, implies not only the issue 
of notice but also the receipt of notice by the Court. 
Before the notice for stay is actually received by the 
Court in which the suit or proceeding is pending, 
such suit or proceeding cannot be held to be void 
simply because a notice has been issued by the Board 
but not actually received by the Court, Hukum 
Chand Boid y. Kamalanand Singh (1), not applied. 
Baijnaih Tamakuwalla v. Tormull (2), explained. 


the 
Munsif, Sixth Oourt, Comilla (Tippera), 
dated January 22, 1938. 

Mr. Ajit Kumar Dutt, for the Petitioner. 

Messrs. Upendra K. Roy and Nani Gopal 
Das, for the Opposite Party. 

Order.—The petilioner in this Rule is the 
judgment debtor in an execution case 
pending before the Munsif, Sixth Court at 
Comilla. It appears that sometime after 
the fling of the execution case the judg- 
ment-debtor started proceedings before a 
Debt Settlement Board. It is said that the 
Board issued a notice for stay of proceed- 
ings under s. 34, Bengal Agricultural. 
Debtors’ Act, but it is admitted that the 
notice had not been received by the Munsif’s 
Court. The sale in the execution proceedings 
took place on July 17, 1937, and August 20 
following, was fixed for orders as to set-off 
and confirmation of sale, the decree holder 
being the purchaser. It appears that on 
July 26, the judgment-debtor filed a copy 
ofa rubakari from the Debt Settlement 
Board wLereupon the Munsif stayed further 
proceedings in the execution case, but sub- 
sequenily on. August 20, on the petition of 
the decree-holder, the Munsif vacated the 
order of stay, confirmed the sale and dis- 
missed the execution case on part satisfac- 
tion. Against that order the judgment- 
debtor filed a petition purporting to be 
under s. 151 and also under O. XXI, r. 90, 
Civil Procedure Code, alleging that the 
process had not been served and also that 
as the notice under s. 34 was issued before 
the sale, the -sale was void. The Munsif 
held that notice had been properly served 
and also thatno notice under s. 34 had been 
received before the sale was held. In that 
view he dismissed the petition by his order 
dated January 2, 193e. Against that order 
the present Rule has been obtained. 


The only point that is raised in this Rule is 
that the execution ‘sale must be void since a 
notice under s. 34, Bengal Agricultural 
Debtors’ Act, was issued by the Debt Settle- 
ment Board, although it is conceded thatthe 


O. Rule issued tfrom the order of 


notice had not been actually received by the, 


hood 
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Civil Court. In support of this contention 
we are referred to the casein Hukum Chand 
Boid v. Kamalanand Singh (1). There it 
was held that when the Appellate Court 
made an uncondilional order for stay in 
execution, the operation of the order was not 
postponed until it had bean communicated 
to the Subordinate Court, but it became 
operative the moment it was made. This 
principle cannot be applied to the present 
case for the simple reason that it isnot a case 
of a Superior Court making an unconditional 
order for stay upon an inferior Court. The 
present proceedings are based upon a section 
in a special Act which, in the circumstances, 
must be strictly construed. Section 34, 
Bengal Agricultural Debtors’ Act, provides 
for stay and abatement of suits and pro- 
ceedings when on an application being 
made to the Board under s. 8, or a state- 
ment being filed under s. 13 “the Board 
shall givenotice thereof to such Oourt in the 
prescribed manner.” The expression “give 
notice” to my mind implies not only the 
issue of notice but also the receipt of notice 
by the Court. The learned Advocate for 
the petitioner has drawn our attention to the 
case in Baijnath Tamakuwalla v. Tormull 
(2) and the remarks of Ameer Ali, J. at 
p. 4c4*. I donot understand Ameer Ali, J. 
to mean that the proceedings in the Court 
must be automatically stayed, although the 
Court had not actually received notice under 
s. 34. If that is what the passage is intend- 
ed to mean, I should respectfully differ, 
Section 33 and s. 35 provide for bar to suits 
and execution proceedings. Section 34 
makes a different provision, namely stay 
of suits or proceedings already instituted. 
In my opinion, there is no warrant for hold- 
ing that before the notice for stay is actually 
received by the Court in which the suitor 
proceeding is pending, such suit or proceed- 
ing must be held to be void simply because 
a notice has been. issued by the Board but 
not actually received by the Court. The 
present application must, therefore, be 
refused. The Rule is accordingly discharg- 
ed. There will be no order as to costs. 
The learned Advocate for the opposite party 
has also contended thatthe present appli- 
cation is incompetent by reason of the fact 
that it is open to the petitioner to file an 
appeal. Inthe view that we have taken, it 
is not necessary to deal with that point. 


8. Rule discharged. 


(1) 33 0 927; 30 LJ 67. 
(2) 420 W N 481; 179 Ind. Cas. 151; A I R1938 Cal, 
*Page of 42 0, W. N.—| Ed.) 
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LAHORE HIGH COURT | 
Second Civil Appeal No. 410 of 1938 
June 28, 1938 
Din MOHAMMAD, J. 
AHSAN ELAHI—DEFENDANT—ÅPPELLANT 
versus 
' ALLA UD-DIN, PLAINTIFF AND OTHERS — 
DEFENDANTS— RESPONDENTS 
Bengal Land (Redemption and Foreclosure) 
Regulation (XVII of 1806), s. 8—Suit hy mortgagee 
for possession on basis of ownership—He must show 


that proceedings were quite in accordance with s. 8 
—Mortgage without possession—Remedy of mortgagee 
is only by foreclosure proceedings under s. t—No 
limitation for such proceedings ~Practice—Abandon- 
ment of point—Arguments offered but not convincing 
—Whether tantamount to abandonment of point. 

The Courts have been very stringent in the 
matter of the application of Regulation XVII, of 1806, 
and a mortgagee who relies upon it 16 bound to 
show that the proceedings were quite in accordance 
with s. 8 of the Regulation. The mortgagee or his 
representative is not entitled to bring a suit for 
possession on the basis of ownership on account of 
the irregularity of the foreclosure proceedings. 
Madho Persad v. Gajadhar (4) and Munshi Ram 
v Nauranga (5), followed. — | , 

A mortgages without possession is not entitled in 
law to sue for possession as such. His only remedy 
lies in taking foreclosure proceedings under the 
Regulation, and for that purpose, no limitation is 
prescribed. Ratandas v. Guran (2), referred to. 

Where an order of the Court shows that argu- 
ments were offered on a certain point but they 
were unconvincing, it is not tantamount to the 
abandonment of the point. Ne 

5. 0. A. from the decree of the Senior 


Sub-Judge, Rohtak, dated January 28, 1932, 


Mr. ShamairChond, for the Appellant. 
Mr. F.C. Mittal, for the Respondent 
(Plaintiff). 
Judgment.—The facts of the case out 
of which this appeal has arisen are tLese. 
On March 10, 1891, Musharaf Ali, father 
` of Ishrat Ali, mortgaged half of his house 
to one Ganga Sahai, father of Ram Sarup, 
for Rs. 300. The mortgage was, however, 
without possession. The limit of time fixed 
for redemption in the mortgege deed was 
a year and a half. This period expired 
on September 10, 1892, but no redem ption 
had taken placeuntil then. Nothing further 
happened in connection with this mortgage 
until October 1, 1934, when Ram Sarup 
transferred his rights to one Alla-ud- 
Din for Rs. 200. On July 10, 1935, Ishrat 
li transferred his rights to Ahsan Elahi for 
Rs 300. On July 31, 1935, Alla-ud-Din 
applied to the Distret Oourt for proceedings 
under Regulation XVII of 1806. The 
Judge issued the necessary notices. Ishrat 
Ali was served on August 12, while Ram 
Sarup on August 15. There is no notice 
on the record which was issued to Ahsan 
Jlahi but he did appear and put in his 
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written statement challenging, inter ali% 
the right of Alla-ud-Din to take foreclosur® 
proceedings. No decision. was, however, 
given on the points raised by Ahsan Nahi 
as none is contemplated by the Regulation. 
The foreclosure proceedings terminated on 
August 30, On October 13, 1936, Alla-ud- 
Din instituted the present suit against Ishrat 
Ali, Ram Sarup and Ahsan Ilhai, for posses- 
sion of the property under mortgage on 
the basis of ownership. Various defences 
were set up by the principal contesting 
defendant, Ahsan Ilhai, but they did not 
find favour with the Additional Subordinate 
Judge who tried the suit. He accordingly 
granted Alla-ud-Din a decree in terms of 
the relief prayed for. His judgment 
having been upheld on appeal, Ahsan 
Ilhai has made an appeal to this Court. 

It is contended on behalf of the appellant 
that the suit was time-barred and that at 
any rate the plaintiff was not entitled’ to 
any decree inasmuch as the foreclosure 
proceedings on which the suit is based 
were irregular and hence invalid in the 
eye of the law. So faras the question of 
limitation is concerned, I consider that the 
matter is concluded by autbority. As stated 
above, the mortgags was without possession 
and consequently the mortgagee was not 
entitled in law to sue for possession ‘as 
such. His only remedy lay in taking fore- 
closure proceedings under the Regulation 
and for that purpose no limitation is pres- 
cribed. The suit having been lodged 
within 12 years of those proceedings is conse- 
quently well within time: see Sardarimal v. 
Gangaram,93 Ind Cas. 688 (1),and Ratanadas. 
v..Guran (2). The appellant has drawn my 
attention to Nand Lal v. Gujar (3), but 
there also, as appears from the body of 
the judgment, the mortgagee was entitled 
to immediate possession from the date of the 
mortgage. 

In the question of the invalidity of 
foreclosura proceedings, however, the appel- 
lant is on firm ground. Oounsel for’ the’ 
respondent has urged that this objection 
was abandoned before the Senior Subordi- 
nate Judge, but from his order it does 
nct appear that it is so. The Senior 
Subordinate Judge no doubt remarks that . 
“the point of invalidity of proceedings 
under the Regulation though taken up in 
the memorandum of appeal was not 


stressed in argument’; but at the same 

(1) 93 Ind. Cas. 688; AIR 1926 Lah. 302. 

(25 79 P R 1918; 45 Ind. Oas. 563; AIR 1918 Lah, 
198; 25 P L R 1918. 

3) 94 P R 1912; 15 Ind, Oas.375; 237 PL R 1913; 
178 P W R1943, 
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time he adds thst “nothing was shown 
as to:how these proceedings were irregular,’ 
which evidently means that arguments were 
Offered on this point but they were 
unconvincing and this is not tantamount 
to the -abandonment of the point as 
remarked by the Senior Subordinate Judge. 
In- the. memorandum of appeal to this 
Court the ‘objection is repeated once 
moré and that clearly indicates that “the 
point was not given up before the Senior 
Subordinate Judge. The Courts have been 
very stringent inthe matter of the appli- 
cation of Regulation XVII of 1806, and a 
mortgagee who relies upon it, is bound to 
show that the proceedings were quite in 
accordance with s. 8 of Regulation XVII of 
1806. In Madho Persad v. Gajadhar (4), 
the head-note reads as follows: 

“The provisions of s. 8of Regulation XVII of 1808 
are not merely directory, but imperative, prescribing 
conditions precedent to the right of the mortgagee to 
enforce forfeiture of the estate of the mortgagor, and 

have, for their object, the protection of mortgagors 
from fraud, The prescribed procedure must be 
strictly followed. “Held, that although the mortgagor 
at the-hearing ofthe foreclosure suit in the Court of 
first instance had not insisted on the insufficiency of 
the notification of the mortgagee’s application to 
foreclose, but had relied on another defence, this 
could not be construed as a binding admission that 
notice had been duly given, that service of the copy 
of petition for foreclosure, and of the parwana signed 
by the Judge was essential; and that the mortgagor 
was not precluded from questioning the regularity of 
the proceedings in his subsequent appeal”. 

Similarly in Munshi Ram v. Nauranga (5) 

a Division Bench of .this Court composed 
of Martineau and Brasher, JJ., observed: 

“Tt is settled law that the Court will not presume, 
thatallthe formalities required by Regulation XVII 
of 1806. in proceedings for foreclosure have been 
observed, but the motgagee must prove affirmatively 
the due performance of every necessary condition .... 
16 is argued for the appellant that as Singhu appear- 
éd in Court in 1894 and admitted the receipt of the 
notice and took no objection to its validity; it may be 
presumed that the notice fulfilled the requirements 
of the Regulation, but we cannot agree with the 
contention. Singhu may not have read the notice 
and he may even have been illiterate. At any rate, 


themeré fact of his raising no objection to the vali- 
dity of the notice does not warrant the presumption: 


that the notice fulfilled all the necessary conditions. 
The notice is unfortunately not forthcoming, and this 
fact makes it impossible for the appellant to prove 
that-all necessary formalities were observed. We 
recognize the difficulty of his position, but we are 
unable to hold that the non-existence of the notice 
“< relieves him of the burden of proving thatthe notice 

satisfied the requirements of Regulation XVII of 1806. 


It was in fact held in Sochet Singh v. Dial Singh (6), - 


that the non-existence ofthe notice was fatal to the 
validity of the foreclosure proceedings. We must, 
therefore, decide thét-as the defendant had not 

(4) 11 O Lil; il I A 186; 4 Sar. 574; 8 Ind. Jur. 694 
(PO). - - 

(5) AT R 1924 Lah. 176; 72 Ind. Oas. 575. 

(6) 46 PR 1907. ~ 
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shown that the foreclosure proceedings in 1894 
fulfilled the requirements of Regulation, the mortgage 
subsists.” 

That case is on all fours with the present 
case inasmuch as here also the notice that 
issued to Ahsan Ilahi is non-existent, and 
reliance is being placad on the statement 
made by him as a witness admitting its 
receipt. Sitting as a single J udge, I am: 
bound to follow that decision, supported 
as it is by the judgment of their Lord- 
ships of the Privy Council. I accordingly 
hold that the mortgagee or his represen- 
tative was nob entitled to bring a suit for | 
possession on the basis of ownership on 
account of the irregularity of the foreclosure 
proceedings and that his suit, as lodged, 
must fail. It is true that in the case relied 
on, it was held that the mortgage subsisted, 
but no such finding can be recorded here, 
as apart from the fact that the circum~ 
stances of this case are different, the 
question of the subsistence of the mortgage 
has not been thrashed out botween the 
parties. I accordingly accept the appeal’ 
and dismiss the plaintiff's suit with costs 


throughout. 


8. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 45 of 1937 
November 8, 1938 
ROWLAND; J. ; 
MAHABIR SINGH AND OTHERS -—APPRBLULANTS 


veEeTsUus 
SRI RAMSUMRAN ANANTNIDHLI 
AND OTHERS—RgsPONDENTS. 

Bengal Tenancy Act (VIII of 1835), s. 104-J— 
Record of Rights —Rent entry, if conclusive. 

Although the presumption of correctness attach- 
ing generally.to entries in the Record of Rights can 
be rebutted by evidence, the entry with regard to rent 
is on a different footing. Itis conclusive. The entry 
asto rent still remains’ conclusive even if the other 
entries have been rebutted and proved ‘incorrect. 
Priya Nath Basuv. Tara Chand Moral (1) and 
Ambica Charan v. Joy Chandra (2), relied on, 


* O.°A from the appellate decree of the 
Sub-Judge, Second Court, Mongayr, dated 
September 28, 1936. 

Messrs. L. K. Jha and Balaram Kumar. 
Sinha, for the Appellants. l 

Mr. S. K. Mitra, for the Respondents. 

Judgment.—The plaintilf-respondents 
are co-sharer proprietors having 3 annas 
6 gandas interest in Tauzt No. 1321 which 
is diara land of which they” and their co- 
sharers have taken temporary settlement. 
of settlement, it seems, are of , 


about 10 years. The suit refers to a holding 


be. 


which in the finally published . Survey 
Reecrd of Rights prepared under Chap. X, 
Bengal Tenancy Act, and finally published 
on January 20, 1925, is shown as a cash 
rent paying holding. The tenants whese 


Dames were entéred in that record sub- 
sequently fcund their title assailed by the 
who afler certain 


defendants first pariy, 
proceedings under s. 145, obtained a decree 
declaring their title and awarding them 
Possession of the holding in 1825. In that 
sujt they based their own title on a 
hukumnama granted to them by the Jand- 
-lord in 1918 in which there was a stipula- 
‘tion fcr payment of batai rent. Now tha 


plaintiffs sue the successful claimants of 


the holding for the rent of the years 1339 
to 1342, A portion of the claim having 
been dismissed as barred by limitation, a 
decree has been passed in respect of 
years 1341 and 1342 only. The defendents 
pleaded that the rent of the holditg was 
that entered in the settlement rent roll and 
that the plaintiff was not entitled to pro- 
duce rent; but the Courts below have held 
that in face of the hukumnamu which was 
propounded in the title suit as the basis of 
the title of these defendants, it did not 
lie iu their mouth now to allege that the 
rent was not a produce rent. It was said 
that when the presumption of correctness 
of the Record of Rights had been rebutted 
In so far as it purported to show the Ram- 
chandlapur raiyats as tenants of the hold- 
ing; the whole should be treated as cancelled 
and disproved and the ient payable would 
be that agreed between the tenant and the 


landlord. Accordingly a decree was Passed 
for bhaoli rent: 


The question in this appeal is whether 


the defendants are entitled to retain the 
holding om payment of the cash rent entered 
in the Record of Righis. The Courts below 
have not correctly appreciated the differ- 
ence between survey and settlement. pro- 
ceedings in a permanently settled area and 


similar proceedings in a temporarily settled, 


estate in ccnnection with which a settle- 
ment of land revenue is being made. In the 
Tolmer proceedings there is a presumption 
of correctness attaching to the Record of 
Rights under s. 103 B which is rebuttable 
by evidence in respect of any and every 
p-rbion of the entry. But in the latter case 
it 1s not simply a matter of recording exist- 
ing’ rents. ‘ihe first duty of the Revenue 
Otticef under s. 104 is to settle fair and 
equitable rents for tenants of every class. 
e Buch fair rents may be or may not be the 
same as rents agreed on between the lande 
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lord and tke tenant but if they. differ, there 
is no doubt whatever which of the two is 
to prevail. All renis settled under sg. 104-A 
to 101-G are by virtue of s. 104-3 to be 
deemed to have been correctly settled and 
to te fair and equitable rents within the 
meaning cf this Act. The effect of this is 
that whereas the presumption cf correctness 
attaching generally to entries in the Record 
of Rights can be rebutted by eviderce, the 
entry with regard to rent is on a different 
footing. It is conclusive. There is consistent 
and ample authority that in a settlement 
under Part 2 the entry as to rent- still 
remains conclusive even if the other entries. 
have been rebutted and proved incorrect. 
A number of cases in which the law has 
been examined and explained are sum- 
marized in Priya Nath Basu v. Tara Chand 
Moral (1). This line of authority goes right 
back to Ambica Charan v. Joy Chandra (2) 
in which the distinction between rebuttable, 
and conclusive entries is clearly brought 
out, nb, 

It has been argued fcr the resp-ndents 
that the settlement of 1925 fixed the rent 
as between the plaintiffs and the Rams 
chandrapur raiyats und on the assumption: 
that it is analogous toa decree as between 
these persons, it will not be binding as 
between the plaintiffs and a third party, 
namely the present defendents. The answer 
to this is that the rent was fixed in respect 
of a tenancy as between the lardlord and 
the raiyat for the time being representing: 
the tenancy. The tenancy was at that time 
represented by the Ramchandrapur raiyats 
and is now represented by the present 
defendants who have displaced them. That 
is sufficient forthe disposal of the appeal. 
But I may in passing refer to the under- 
taking of the plaintiffs given in their kabu- 
liyat, Ex. O, at the time of taking temporary 
settlement of this mahal, not to demand or 
realizə rents in excess of the rents entered 
in the settlement rent roll. In the result, 
the plaintiffs are found entitled. not to 
bhaoli yent but to cash rent at the rate 
entered in the Record of Rights for the 
years 1341-42. The plaintiffs will get a 
modifed decree accordingly, They will get 
their propertionate costs of the first Court 
and the parties will bear their own costa. of 
the lower Appellate Court and this Court. 


8. Decree modified.: : 
i (G) 27 O W N 962, £0 Ind Cas, -1034; A I R 1924 Cal. 
1 


(2)13 C W N 210; 4 Ind. Cas. 470, 
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__. LAHORE HIGH COURT 
Civil Revision Petition No. 493 of 1937 
January 5, 1938 
Avpigon AND DIN MOHAMMAD, JJ. 
Mian BASHIR AU MAD—DerendDant — 
PETITIONBE 
VErsus 
Mes. MARY MINCK —PLAINTIFP 
— RESPONDENT 
Civil Procedure Code (Act V of 1908}, O. IIT, rr. 1, 
4—“Anplying", meaning of —‘Acting’, if includes ‘ap- 
plying —Rr.1 and 4, explanation of—Pieader apply- 
ing on behalf of client, tf must have authority from 
him in writing—Interpretation of Statutes--Absurd 
interpretation should be avoided. 
A Pleader who puts in an application on behalf of 
a litigant acts for him and cannot therefore do so 
unless he is authorized in writing by him. It is true 
that, while r L of O. ILI, Civil Procedure Code meu- 
tions three functions of a Pleader, viz, ‘appearing’, 
‘applying’ or ‘acting’, sub r. (Dand puber, (S)ofr. 4 
merely deal with ‘acting’ and ‘pleading’, respectively, 
but that does not indicate that ‘applying’ is not 
covered by ‘acting’. ‘To apply’ is to do something 
more than ‘to appear’ or ‘to plead’. It is to take some 
active step on behalf of a person and thug to act for 
him, ‘Applying’ therefore is include] in ‘acting’ and 
this is why no separate provision has been made by 
the Legislature in relation to this function of a 
Pleader. To hold otherwise would lead to absurd 
results. Rule 4 of O. III being silenton the point of 
applying, any Pleader without any authority from a 
litigant and without putting in any memorandum of 
appearance would be in a position to present any 
application on his behalf. This obviously could not 
be the intention of the Legislature. In the matter of 
Filing Power '8) anu K. L. Guubı v Indo-Swiss 
Trading Co., Ltd. (9), 1elied on, J igadeesh Chandra 
Dhabal Deb v. Satya Kinker (12) and Allah Bakhsh 
ye Municipal Committee, Rohtak (14), distinguish- 
8 


[Case-lang referred to.] 

Statutes’ should be interpreted in a reasonable 
manner so as to avoid all absurd interpretations, 

"C. R. P. from an order of tie Sub-Judge, 
Third: Clase, Lahore, dated May 71, 1937. 


Order of Reference 
Tek Chand, J.—This petition for revi- 
sion raises a question of general importance 
which I think, should be authoritatively 
decided by a larger Bench. ‘ths facts 
briefly. are that the respondent, Mrs. Mary 
Minek, instituted a suit against 
defendant for declaration of a right of 
way and issue of £ perpetual injunction. 
For-the conduct of this case the plaintiff 
engaged Bawa Faqir Singh, Advocate, 
who presented the plaint and co iducted 
proceedings till November 19%. Tae 
next .. hearing of the case was fixed 
for December 3, 1936, but a day before 
that date, Bawa Faqır Singh was ccn- 
victed in a criminal case aud committed 
to prison. The plaintiff was in Eagland 
at the time and her local. attorney, Mr. A. 
Minck, was not aware of the conviction of 
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Bawa Faqir Singh. When the case was 
called on December 3, there was no 
appearance on behalf of the plaintiff and 
the suit was dismissed in default under 
O.1X, r. 8, Civil Provedure Code. On 
December 23, 193f, an application pur- 
porting to be under O. IX, r. 9, ands. 15), 
Oivil Procedure Code was presented by 
Mr. Kali Sharn, Pleader, who described 
himself as Counsel fcr the plaintiff’. Tris 
application was not signed or verified by 
the plaintiff or her attorney, nor was it 
accompanied by a vakalatnamna in favour 
of Mr. Kali Sharon from either of them. 
The Subordinate Judge fixed January 4, 
1937, for the usual katfiyat by the 
office. On that date a vakalatnama exe- 
cuted by Mc. A. Minck in favour of 
Mr. Kali Sharn was filed in Court. 

This vakalatnama bears the date “Janu”. 
ary 4, 1936," which is admittedly a mis- 
take for ‘January 4, 1937" as the courte 
fee stamp which it bears was purchased 
on that date. Notice ofthe application for 
restoration was issued to the opposite party, 
on whose behalf an objection was taken 
ab the next hearing that there was no 
proper presentation of the application 
within 30 daysfrom the dite of dismissal 
prescribed by law for making such appli- 
cations. It was urged that under O. II, 
r. 4, Mr. Kali Bhara could nət ‘act’ on 
behalf of the plaintif on December 23, 
1936, as on that date hs had no vakalat- 
nama in writing from the plaintiff or her 
authoriz d agent The Subordinate 
Judge has held that for the purpose of 
making an application- for restoration of 
the suit, it was not nece*sary forthe Plea- 
dertofile a written vakalatnana from 
the plaintiff, and that “oral instractions” 
of the plaintiff's at‘orney were sufficient. 
The defendant has preferred a  psa.ition 
for revision of this order and has conten led 
that the view of the law taken by the 
Oourt below is wrong, and that the order 
restoring the suit was ultra vires, as it 
had been passed on an application which 
could not be considered to have been 
properly made before January 4, 1937, 
when it wastimsa-barred. That a revision 
lies from such anorder is ‘admi:ted by 
the learned Counsel for ths respondent, 
and there is ampile authority “for it: see 
Piroj Shah v. Qarib Shah (1), Abdul Aziz 
v. Punjab National Bank, Eid, Lahore, 
107 Iad. Cas. 395 (2), Wiru Ram v. Amar 


(1) 7L 161; 95 Ind. Cas, 124; A I R 1926 Lah, 37); 


297 PL R 321. 
(2) 107 Ind, Oas. 395, 
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Chand (3), Bhajjan Ram-Gil Raj Mal v. 
Narain Devi (4), Muhammad  Sadig v. 
Sami-ul-Nisa (5) and Hari Krishna Datta 
v. K. R. Khosla (6) The real question 
in dispute isone of the correct interpre- 
o of r.4 of O. HI, which lays down 
that : 

“No, Pleader shall act for any person in any 
Court, unless hehas been appointed for the purpose 
by such person by a document in writing signed by 
such person or by his recognized agent or by some 
other person duly authorized by, or under 
a power-of-attorney to make such appointment,” 

The word’ ‘act’ is not defined in the 
Code. It was added by the Civil Procedure 
Code, Second Amendment Act of 1926. 
It has been argued that ‘acting’ does not 
include ‘making an application” in the 
progress ofthe suit; or an application 
for restoration of a | suit which had ter- 
minated by dismissal in default or in 
which adecree had been passed ex parte. 
It is urged that it has a different meaning 
in the Code than what it has in England 
as inr, lof O. HI, a clear distinction has 
been made between ‘appearance’, ‘appli- 
cation’ and ‘act’, and inr.4 it is with 
regard to ‘acting’ alone that authority in 
writing is necessary. In Amir Shah v. Abdul 
Aziz (7), 1, sitting in Single Bench, held 
that ‘acting’ included “making an applica- 
tion to refer a pending suit to arbitration.” 
The -correctness of that decision, in so far 
as it relates tothe interpretation of r. 4, 
has been challenged, and it appears that 
the practice in the Courts is not uniform. 
The question is not altogether free from 
difficulty and is of general importance, and 
should, I think, be authoritatively settled 
by a large Bench. I accordingly refer it to 
a Division Bench. An early date will be 
fixed. 

Mr. Cel. Aggarwal, for the Petitioner. 

Mr. Vishnu Datt, for the Respondent. 

Addison and Din Mohammad, JJ.— 

The only question that falls tobe 
determined in this case is whether an 
application for restoraticn of a suit dismissed 
for default can be made by a Pleader whose 
appointment has not been made in writing. 
Tbe relevant provisions dealing with tne 
gubject are O, Ul, r. land O. HI, r. 4, Civil 
Prceedure Code, the material portions 


a A 1 R1926 Lah, 344; 94 Ind. Cas. 117; 27 PLR 


(4).A IR 19%¢ Lah. 642; 96 Ind. Cas, 630. 
(6) A 1 K 1¢86 Lah, 618; 1¢] Ind. Cas. 212; 8 R L 
0 


(6) A IR 1934 Lah 231; 141 Ind, Cas. 570; 34P LR 
557; Ind. Rul. (1983) Lah. 145, 
(7) 13 L 775; 180 Ind. Cas. 712; A I R 1932 Lah. 373; 


83 P L R'388; Ind. Rul. (1932) Leh, 248, 
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of which for facility. of reference are’ 
reproduced below: O. IH, r. 1, reads as 


follows: 

“Any appearance, application or act in or to any 
Court, required or authorized by law to be made 
or done by a party in such Court, may ...be made or 


done......by a Pleader appearing, applying or acting 
on his behalf.” 


Order Il, r. 4,is in the following terms: 
“(1). No Pleader shall act for any person in any 
Court, unless he has been appointed for the purpose 
by such person by a document in writing. 
signed by such person or by his recognized agent. 
(2 * * * * * ko o` 
(3) * * * * *  * 
(4) + * * * * + 
(5) No Pleader who has been engaged for the - 
purpose of pleading only shall plead on behalf of 
any party, unless he has filed in Court a memo- 
randum of appearance signed by himself and 
stating......” 
It would appear that the two provisions 
of law taken together lay down that in. 
order to be able to act, a Pleader must be 
appointed by a document in -writing and 
in order to be able to plead, he should : 
submit a memorandum of appearance. 
stating the particulars prescribed by sub- 
r. (5). No other method of authorizing a 
Pleader toact or plead is mentioned in O. III, 
Civil Procedure Code, lt has been frankly | 
conceded by QOounsel for the respondent 
that to putin an application of the nature 
involved in this case is not ‘to plead.” 
The only question, therefore, that remains ` 
to be considered is whether the putting in 
of such petition amounts to acting or 
whether, as contended by Counsel for the 
respondent, it is neither pleading. nor. 
acting and has thus not been specifically _ 
provided for in the Orvil Procedure Code. 
After hearing Counsel on both sides we are. 
disposed to think. that a Pleader who puts 
in an application on behalf of a litigant acts 
for him and cannot, therefore, do so unless 
he is authorized in writing by him. Itis 
true that, while r. 1 of O. Ill, mentions three 
functicns of a Pleader, viz., ‘appearing.’ 
‘applying’ or ‘acting,’ sub r. (1) and sub-r. 
(5) of r. 4, merely deal with ‘acting’ and. 
‘pleading’, respectively ; but that does not - 
indicate that ‘applying’ i$ not covered by 
‘acting. ‘To apply’ is to do something’. 
more than ‘to appear’ or ‘to plead’. It is: 
to take seme active step on behalf of a. 
person and thus to act for him. ‘Applying’ 


therefore, is included in ‘acting’ and this is. 


why no separate provision has been made 
by the Legislature in relation to this func- 
tion of aFleader, To hold otherwise would. 
lead to absurd results, Rule 4, O. III being 
silent on the point of applying, any Pleader 
without any authority from a litigant and . 
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without putting in any memorandum of 
appearance would be in a position to 
Present any application on his behalf. 
This obviously could not be the intention 
of the Legislature. It is a recognized 


principle of law that statutes should be 


interpreted in a reasonable manner so as to 
avoid all absurd interpretations and the only 
reasonable interpretation in these circum: 
stances is the one that we propose to put on 
the rule. 

In the conclusion at which we have 
arrived, we are supported by authority. In 
In the matter of Filing Powers (8) a Devision 


Bench of the Rangoon High Court held 
that : 


“an Advocate ‘acts' when be files a memorandum of 
appeal or cross-objections or any other document ina 
case (other than a memorandum of appearance) 


and that in all such cases a power-of-attorney is 
necessary.” 


This ruling was followed by a Single 
Judge of this Court in a case reported in 
K. L. Gauba v. Indo-Swiss Trading Co., Ltd. 
(9} where it was held that an appeal pre- 
sented by an Advocate other than the one in 
whose favour the appellant’s power-of- 
attorney was given, is not properly presented 
and cannot be entertained. To the same 
effect is Amir Shah v. Abdul Aziz (7) where 
Tek Chand, J. held that in view of the 
distinction drawn in sub-rr. (1) and (5) of 
O. Il, r. 4, Oivil Procedure Code, between 
Pleaders acting and pleading, though a 
Pleader could, on filing the necessary 
memorandum of appearance, appear and 
Plead for another Pleader on behalf of the 
persons who had engaged the latter, he 
had no power to act on his behalf without 
a document in writing executed in the 
manner prescribed, and in referring a pend- 
ing suit to arbitration the Advocate ‘acted 
and did not merely ‘plead.’ In Nandamani 
‘Ananga Bhima v. MadonoMohono Deo (10), 
a Division Bench remarked that applica- 
tions for execution could be made only 
by a Pleader who was authorized in writing 
to do so and that in the absence of any 
such authority in writing the Pleader was 
wanting in capacity or in competence to 
act. In Mohammad Rafiq v. Mohammad 
Yasin (11), a Division Bench of this Court, 
of which one of us was a member, held that 
if an appeal is presented on the last day 


ms 4 R 249; 98 Ind. Cas. 15; A I R 1926 Rang. 


(9) 17 L 610; 163 Ind. Oas. 141; A I R 1936 Lah. 500; 
38 P L R258; 8R L 1024. : 

(10) A I R 1937 Mad.239; 165 Ind Oas. 659; I L R 
(1937) Mad. 320; 71M LJ 804; (1936) M W N 957; 44 
L W 528; 9R M 250, 

(11) 33 PL R547. 


BASHIR AHMAD Vv. MRS. MARY MINCK (LAH.) 


757 


of limitation with a telegram attached, 
authorizing Counsel to file an appeal and 
the power-of-attorney is later on put in, 
the appeal cannot be regarded as having 
been presented within limitation, As 
against these authorities, Counsel for the 
tespondent has relied on Jagadeesh Chan- 
dra Dhabal Deb v. Satya Kinkar (12), 
Banwari Rai v. Chethru Lal (13), Allah 
Bakhsh v. Municipal Committee, Rohtak 
(14), Khaira v. Nathu, 55 Ind. Oas. 990 (15). 
Bisheshar Nath v. Emperor (16) and 
Mohammad Jafar v, Sheikh Ahmad (17). 
But in our opinion, none of these authori- 
ties isin point. In Jagadeesh Chandra 
Dhabal Deb v. Satya Kinkar (12), an appli- 
cation for execution had been made within 
within three years of the decree by a Pleader 
who did not file his power-of-attorney till 
after more than three years had elapséd 
from the date of the decree. The applica- 
tion was, however, duly signed and verified 
by the decree-holder himself and was ac- 
cepted by the Court which proceeded to 
acton it by issuing notices. On these 
facts a single Judge of the Oalcutta High 
Court held that the application was in ac- 
cordance with law and was not barred by 
limitation. It is noticeable, however, that 
the learned Judge did hold that in 
presenting the application for execution, 
the Pleader acied on behalf of the decree- 
holder and the omission to put in the power- 
of-attorney was excused on different 
grounds. 

In Banwari Rai v. Chethru Lal (13), A 
had been authorized by B to putin an appli- 
cation ina Gourt. He accordingly signed 
a vakalainama in Bs name and B accepted 
the authority given to the Pleader by A. 
It was held by a Division Bench that the 
power to present the application included 
power to give and sign the power-of-attor- 
ney. In Allah Bakhsh v. Municipal Come 
mittee, Rohtak 14), Dalip Singh, J. observ- 
ed that when the person on whose behalf 
‘an appeal is filed has accepted or ratified 
the action of the person who presented 
the appeal on his behalf, the person pre- 
senting the appeal has authority to present 
the appeal. He, however, did not base his 


(12) 63 O 733; 40 OW N 730. 
(13) A I R 1924 Pat. 114; 74 Ind. Cas, 1033; 2 Pat, L 


R 174. 
(14) A IR 1926 Lah. 223; 92 Ind. Cas. 866; 27 P L R 
8 


(15) E3 Ind. Cas, 990; AI R 1920 Lah. 212;2 U P L 
R CL) 88. , 

ad 40 A147; 44 Ind. Cas, 28; AIR 1918 All. 275; 
19 Gr. LJ 865;16 ALJ 64. os 
(17) A IR 1926 Bom, 336; 95 Ind. Cas, 268; 28 Bom, 
L R 538. 
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judgment on this observation alone and 
further remarked that he would be inclined 
to extend the time under the provisions of 
s. 5, Limitation Act. if he considered it 
necessary to do so. Moreover, there the only 
question that arose for decision was whether 
' a power-of-attorney signed on behalf of a 
Municipal Committee by the Secretary who 
had not been expressly authorized by tbe 
Committee fo institute an appeal was valid, 
especially when the President had ratified 
the Secretary's act. It would be obvious, 
therefore, that that judgment was given on 
its own facts. In Khaira v. Nathu, 55 Ind. 
_ Cas. 980 (15), Chevis, J. held that when an 
appeal was presented by a Pleader whcse 
power-of-attorney was not signed by the 
appellant till after Jimitation had expired, 
“the omission was obvicusly an oversight 
and the subsequent signing cured the de- 
- fect. In Bisheshar Nath v. Emperor (16), 
‘Walsh, J. observed that where a suit is 
duly authorised, the proper signing of the 
plaint isa matter of practice only and if a 
mistake or omissicn has been made, it 
may be amended at any time. In Moham- 
mad Jafar v. Sheikh Ahmad (17), an appeal 
bad been presented by a Pleader duly 
appointed to act onthe appellants behalf 
‘by virtue of a power of-attorney having been 
signed and in these circumstances the non- 
filing of tle pcwer-of-attorney in Court was 
condoned, In the result, we allow the peti- 
tion and. set aside the order of the Subordi- 
nate Judge restoring the suit. The peti- 
tioner will get his costs from the respondent. 


5. Petition allowed. 


. OUDH CHIEF COURT 
Criminal Revision Application No. 141 
of 193s 
January 6, 1939 
Tuomas, C. J. 
GAJADHAR— APPLICANT 
versus ‘ 
EM PEROR—Comptatyant—Opportte Parry 
Criminal Procedure Code (Act V of 1898), ss. 250, 
4(h)—Statement made on cath before Magistrate 
` charging other person with offences is information 
n Mogistrate—If amounts to complaint under 
3. 4 (Dj. 

A statement made by a person on cath before a 
Magistrate charging other person of certain offences 
. comes under the words “upon information given toa 
Magistrate’ in g. 250, Criminal Procedure Code, and 
ae to a complaint as defined ins. 4 (hk) of the 
Cr. R. App. for revision cf the order 
of the Sessions Judge of Gonda, dated 


| Beptember 29, 1938, 
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Mr. H. N. Misra and Dr. J. N. Misra, for 
the Applicant. 

The Assistant Government Advocate, for 
the Crown. a 

Order.— This is an application’ in 
revision against the order of the learn- 
ed Sessions Judge of Gonda, dated 
September 29, 1938, upholding the -order 
of a First Olass Magistrate of the same 
place dated June 22, 19338, awarding com- 
pensation of Rs. 100 to the accused under 
s. 250 of the Code of Criminal Procedure.’ 

It appears that Gajadhar, applicant, -sent 
an applicaticn on August 23, 1937, to the 
Hon'ble Premier against Sub-Inspector, 
Pt. Radhe Shiam, Officer-in-Charge of the 
Police Station. Andbiari and two constables, 
Sheo Shankar and Suraj Bakhsh Singh 
charging them of cffences under es. 161, 
317 and 323, Indian Peral Code. The 
Hon'ble Fremier sent the application to the 
District Magistrate of Gonda who forwarded 
it to the Sub Divisional Magistrate with the 
following order: 


“Please send for the applicant and ask him to 
make a statement on oath if, he does so, send on” 


The Sub Divisional Magistrate sent for 
the applicant and took his statement on 
oath. Gajadhar reiterated what he has 
said in his application to the Hon'ble 
Premier. ‘lhe Sub-Divisional Magistrate 
after recording the statement of Gajadhar 
on oath submitted it to the District 
Magistrate who endorsed as follows: 

“This amounts to a complaint, re-transferred to 
8. D. O., Mankapur, for disposal.” 

The Sub-Divisionel Magistrate summoned 
the Sub-Inspector and the two constables, 
and after a careful and protracted trial 
acquitted them holding that the complaint 
was false and frivolous. He accordingly 
issued notice to the complainant to show 
cause why he should not be made to pay 
compensation under s 250 of the Code of 
Ctiminal Procedure. After hearing the 
accused GajadLar, the Sub-Divisional Magis- 
trate awarded against the accused Gaja- 
dhar Rs. 50 conpensation to the Sub- 
Inspector and Rs. 25 to*each of the two 
constab'es. The learned Sessions Judge 
on appeal held that the application sent 
to the Hon'ble Premier did not amount 
toa complaint but tbe statement made on 
oath by Gajadhar on November 1, 1937, 
before the. Sub-Divisional Magistrate 
amcunted 10 a complaint. He accordingly 
dismissed the appeal as in his opinion the 
order passed by tne Sub Divisional Magis- 
trate was’ justified. a 
In this revision the sole point which has 


-4 
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half of the applicant is that the statement 
made by Gajadhar before the Sub-Divisional 
Magistrite did not amount to a conplaint 
as the applicant was sent for by tha Sub 
Divisional Magistrate and therefore be had 
to mike that statemect. I do not agree 
with this contention. It was opan to the 
applicant not to have mide any such state- 
ment. fle could have simply said that he 


-did not wish to support the application on 


oath, and [ have not the slightest doubt 


“that under those circumstances the matter 


would have been dropped. 

Under s. 250 of the Code of Criminal 
Procedure, if in any case instituted upon 
information given to a Magistrate one or 
more persons isor are accused of any oTence 
triable by a Magistrate, and the Magistrate 
by whom the case is beard discharges or 
acquilts the accused, and is of opinion that 
the accusation against them or any of them 
was false and either frivolous or vaxatious, 
the Magistrate miy award compensation. 
I have not the slightest doubt that the 
statement on oath made by Gajadhar comes 
under the word “upon information given to 
a Magistrate.” The word ‘‘complaint” is 
defined in s. 4(b) of the Code of Criminal 
Procedure and it means the allegation 


. made orally or in writing toa Magistrate 


ti 


with a view to his taking action under 
this Code that some person has committed 
an offence. I therefore hold that the in- 
formation given by Guajadhar on oath 
amounts to a complaint as defined ins. 4 
(h) of the Code of Oriminal Procedure. 
The view taken by the learned Sessions 
Judge is correct and I accordingly dis- 


_ miss the application. 


B Application dismissed. 


CALCUTTA HIGH COURT 
Civil Revision No. 1303 of 1937 
February 24, 1938 
S. K. Gaos AND Nasgim Aut, JJ. 
RADHA NATH SAHA—Derenpant— 
PETITIONER 
VETSUS 
HARI MOHAN.SAHA AND ANOTHER 
—Opposits Party. 
Bengal Municipal Act (XV of 1932), ss, 36, 39; 
39-B, 43— Proceedings under ss. 36 to 40 — Order 


. declaring election tnvalid—Order,"if can be revised 
_ under s. 115, Civil Procedure Code (Act V of 1908). 


“The High Court has no power to revise under s. 115, 
Civil Procedure Code, an order of the District Judge 


arising out-of proceedings under ss, 36 to 40, Bengal 


Z >» wa 
` 


RADIA NATA SAHA v. HARI MOHAN SAHA (OAL.) 
. been raised by the learnel Couasel oa be- 


roll of Ward No. L 
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Municipal Act and daalaring certain election as in- 
valid. Suchanordsr is aal. Bon Behari Mukherji 
v. Makhaın Lal Mukherji (4), relied on. i og 


O. R. from the jadzgmaaot of the District 
Juiz, Faridpur, datad June 3, 1937. 

Mss3rs. Brupendra N. Roy Chaudhury 
and Satya Priya Ghose, for ths Petitioner. 

Massrs. Chandra Szkrar Sin aad Santosh 
N uth Sen, for the Opposite Party. 

S. K. Ghose, J.—Tais Civil Ravision 
case hag arisen undar the following cir- 
cumstances: The petitioner and the oppo- 
site party ware candidates for election as 
Commissioner from Ward N3. 7 of the 
Madaripur Municipality. The opposite party 
was enrolled as a voter in the electoral 
The petitioner states 
that he secured the highest number of 
votes and he was duly de2lired elested bit 
tha opposite party filed aia application 
bafore ths D.s‘rict Jadza contesting the 
election. Tas District Judge by his order 
dated June 8, 1937, declared the election 
of the petitioner to be invalid and the 
opposite party b) be duly elec:ed Oommis- 
sioner of the Madaripur Municipality from 
Ward No. 7. Against that order the: peti- 
tioner has obtained this rule. 

It is contended thit tae District Juige 
sted without jurisdiction in desidiag the 
application of the opposite party undar 

39, Bengal Municipal Act, 1952, and that 
the opposits priy had no locus standi to 
mike the applic iion under s. 35 of the 
said Act. The interfarenca of this Court is 
souzat for under s. 119, Civil Proce lure 
Code. ‘Ths questioa is whether that sac:ion 
applies in vie v of the provisioas lsd dowa 
ins. 39 Bands. 43, Bangil Municipal Act. 
Undears. 338 tha decision of tha julzs in 
proceedings to set aside an election is tinal. 
Unders. 43 there is a bar to interference 
by any Court in election matfers. There 
can be no doubt that the order come 
plained against arose out of proceedings 
under sg. 36to40 0Ê the Act: althoug’ it is 
contended that the oppds3ite party has no 
locus standi to make the applicatioa. [t 
may also be conceded that, so far as, the 
present question is coacerned, the District 
Judge wasa Civil Court subordinate to the 
High Court. I have been referred to cer- 
tain decisions, namely the cases in Benode 
Bahari v. Girindra Nath (1) and Nara 
Narayin Mondal v. Aghore Chandra 
Ganguli (2), But if is noteworthy that 
s. 39-B was enacted subsequent to thesa 
(1) 330 WN 500; 10 Ind. Oas, 335 AIR 1921 


Cal. 536; 59 0 L J 315; 61 0 477, 6 R O 828. 
(2) 33 O W N 9:1; 183 Ind. Cas. 785; 63 0136;9 R 
0 68° « 
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decisions. I have also been confronted with 
“my decision in the case of Khudiram Kundu 
v. Surendra Mohan (3) which, however, was 
based on a provision of different nature 
under s. 93, Bengal Village Self Govern- 
ment Act. The Bengal Municipal Act of 
1932 was enacted after the previous sanction 
of the Governor-General had been obtained 
under sub-s. (3), s. 80-A, Government of 
India Act, and it is not contended here that 
the local Act is ultra vires of the Provincial 
‘Legislature. In so far as it limits the 
powers conferred on this Court by the 
Oivil Procedure Code, it is consistent with 
“5. 4, Civil Procedure Code. The terms of 
s. 39-Bands. 43 are clear. The matter 
was considered in Bon Behari Mukherji v. 
Makhan Lal Mukherji (4) in which it was 
held that an order made unders. 38 (d) 
‘of the Act is final and cannot be revised 
‘by the High Court. I am unable to say 
that the principle upon which interference 
is sought for in the present case is different. 
It must be held that the High Uourt has 
‘no power to revise the order complained 
against under s. 115, Civil Procedure Oode. 
The Rule must, therefore, stand discharged. 
There will be no order as to costs. 
Nasim All, J.—I agree. 
D. Rule discharged. 


(3) 38 O W N 986; 151 Ind. Cas. 880; AIR 1934 Gal. 
668; 7 R C 181 < 


(4) 42 O W N 282; 178 Ind, Cas, 848(2); I LIR (1938) 
Gal. 69; A I R 1938 Oal. 768; 11 RO 419, 





LAHORE HIGH COURT 
Second Oivil Appeal No. 447 of 1938 
July 12, 1938 
BEOKETT, J. - 


RISAL SINGH AND ANOTHER-—PLAINTIFES— 


APPELLANTS 
versus 
~ CHANDGI AND otugres—Deren pants— 
RESPONDENTS - 


Civil Procedure Code (Act V of 1908), 0. XXIh 
Plaintif dying after suit is dismissed—His: legal 


representative, if canappeal without applying for 
being brought on record—Partition—Suit for— 
Properties in which each of parties does 
‘interest, whether can be included in suit. 
- The provisions of O. XXII, Oivil Procedure Code, 


do not apply where a party dies after a final decree 
has peen passed, If a plaintiff sues and dies after 


- his suit. has been dismissed, his legal representa- 
tive may appeal from the decree without making 
any application tg be brought on the record in his 
place. Ramanada Sastri v. Minachi Ammal (1), 

- relied on. 

The ordinary rule is that a suit for partition 
“must embrace all joint properties owned by the 
parties thereto. But there is also the complementary 
rule. that a_ suit for partition cannot include 
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properties in which each of the parties does not 
claim an interest, Tarini Charan Chakarvarty .v. 
Devendra Lal Dey (2) and Iburamsa Rowthen v. 
ee (3), relied on. l f 


. O. A. from the decree of the District 
Judge, Karnal, dated January 9, 1938. 
Mr. Fagir Chand Mittal, for the Appel- 
ants. l < 
Mr. Parkash Chand Jain for Mr. Shamair 
Chand, for Respondents Nos, 1 to 3. 
Judgment.—The father of the appel- 
lants purchased half of an open site from 
the sons of Shubh Ram. The right to pos- 
session was disputed by the sons of Nanha, 
the brother of Shubh Ram. The father of 
the appellants then brought the present 
suit asking in the alternative either for 
possession of a specified portion of the site 
or for partition. All the relevent facts were 
found in favour of the plaintiff who was 
granted a decree for possession of a specified 
portion by the trial Court, this being in- 
tended to operate both as a preliminary 
and a final decree for partition. On appeal 
to the District Court, however, thetsuit was 
dismissed onthe ground that the plaintiff 
could not sue for possession without bring- 
ing into the partition the whole family 
property belonging to the sons of Shubh 


“Ram and Nanha. 


A preliminary objection is raised on the 
ground that the appeal was insiituted by 
the sons of the plaintiff, who did not make 
a separate application to be brought upon 
the record until they were asked to do sọ 
by the office of this Court. It is contended 
that the appeal is now barred by the provi- 
sions of O. XXII, Civil Procedure Code. 
The provisions of O. XXII, however, do not 
apply where.a party dies after a final 
decree has been passed. Ifa plaintiff sues 
and dies after his suit has been dismissed, 
his legal representative may appeal from 
the decree without making any application 
to be brought on the record in his place: 
see Ramanada Sastra v. Minachi Ammal 
(1). In refusing to grant partition, the 
learned District Judge has misunderstood 
the nature ofthe rule tha? he has applied. 
The ordinary rule is that a suit for 
partition must embrace all joint properties 
owned by tke parties thereto. But there is 
also the complementary rule that a suit 
for partition cannot include properties in 
which each of the parties does not claim 
an interest: see Tarini Charan Chakarvarty 
v. Devendra Lal Dey (2). ‘The same view 


“was taken in Iburamsa Rowthen v. Thirue 


(1) 3M 236. 


(2) 62 O 655; 163 Ind, Oas, 583; 39 O W N1044; 
9 R O 35; 68 O'L J 114, 2 
s 
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malai (3). For these reasons, [ accept the 
appeal and restore the decree of the trial 
Court with costs throughout, 


S. Appeal accepted. 
(3) 34 M 269; 7 Ind. Cas. 559; 20M L J 743; (1910) 
_M WN 380, 


PATNA HIGH COURT 
Civil Revision No. 124 of 1938 
October 19, 1938 
JAMES, J. 
BHAGIRATH SINGH AND OTBERS— 
PETITIONERS 
VETSUS 
MUNGA LAL AND ANOTBER— OPPCOSITE 


PARTY. 

Limitation Act (IX of 1908), s. 22—Plaintijfs, 
members of Hindu joint family doing business 
describing themselves in plaint by their names with 
addition .of word ‘firm'—~Deletion of word ‘firm’ by 
amendment after limitation, whether bars suit. 

The plaintifs were a joint Hindu family of 
father and son who alone did business in their 
joint names and they described themselves in their 
plaint by their two names with the addition of the 
word “firm ". The objection was taken that this 
firm was not registered, whereupon the plaint was 
amended by the deletion ofthe word “ firm “in the 
description of the plaintiffs. The amendment was 
made after limitation had expired : 

Held, that the suit was not barred by e. 22, 
Limitation Act, The original description of the 
two plaintifis as partners was a mere misdescrip- 
tion, and it was no addition of parties within the 
meaning of s. 22, Limitation Act, when the word 
“afirm “ was deleted and they sued as members of a 
Hindu family. Biskamberdas v. Brijlal Arora (1), 
relied on. 


O. R. from an order of the Small 
erg Court Judge, Gaya, dated December 7, 
1937. 

Messrs. Lal Narain Singh and G. P. 
Singh, for the Petitioners. 

Mr. A. N. Lal, forthe Opposite Party. 

Order.—This is an application for revi- 
sion of the order of the Small Cause 
Court Judge at Gaya decreeing a suit 
which was based on a handnole. The 
plaintiffe were a Hindu father and son 
who do busingss in their jcint names 
and they described themselves in their 
plaint by their two names with the addition 
of the word “firm”. It appears from the 
evidence that these two persons alone are 
doing business and they are presumably a 
joint family, so that strictly speaking the 
provisions. of s. 5, Partnership Act, would 
make their description as a firm incorrect. 
The objection wastaken that this firm was 
not registered, whereupon the plaint was 
amended by the deletion of the word “frm” 
in the description of the plaintiffs. Ob- 

® 
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jection is now taken on behalf of ‘the 
defendants that this amendment was made 
after limitation had expired, so that the 
provisions of s. 22, Limitation Act, would 
seem to bar the plaintiff's suit. Their 
description originally as members of a 
joint family would nol bar an alternative 
or substituted claim from them as partners; 
Bishamberdas v. Brijlal Arora, 135 Ind. 
Cas. 423 (1); and in this case the original 
description of the two plaintiffs as partners 
isa mere misdeseription, and it is no 
addition of parties within the meaning of 
s. 22, Limitation Act, when the word 
“firm” is deleted and they sue as members 
of a Hindu family. It appears that al- 
though they might in a sense be described 
asa firm without any offence against the 
English language, they are not a firm in 
the sense in whichthe word is used asa 
word of art in the Partnership Act. In 
the second place it is pointed out by the 
learned Counsel for the petitioners that 
the learned Small Cause Court Judge erred 
in declining to compel the plaintiffs to 
furnish particulars before the defendants 
entered upon their defence. 

The plaint alleged that the loan had 
been advanced to the defendants’ family 
for valid family necessity. The defendants 
applied for particulars of the facts consti- 
tuting the necessity, but the plaintiffs’ 
Pleader objected that this would be 
furnishing details of evidence which he 
was nob required to do; and the learned 
Small Cause Court Judge permitted this 
objection to prevail and the defendants 
filed their written statement without having 
the required particulars from the plaintiffs, 
The learned Small Oause Court Judge 
was in error cn this point ; he, ought to 
have compelled the plaintiffs to furnish 
particulars or to have struck out somuch 
of the claim as rested upon the proof of 
valid family necessity. However, this was 
not done and the parties proceeded to trial, 
At the hearing of the case if the defen- 
dants had objected that owing to the 
absence of particulars they were taken by 
surprice by the evidence cf the plaintiffs, 
they would have been entitled to ask for 
time in which to preduce the evidence to 
rebut that which had been given on be- 
half of the plaintiffs; but, “they made no 
such application. Learned Counsel for 
the petitioners suggests that they could 
make no application at that stage, because 
the Small Cause Court Judge had already 

(1) 35 Ind. Oas. 423; A I R 1931 Bom. 590; 33 
Bom, L R 1385; Ind. Rul. (1932) Bom. 71, 


“162 


accepted the plaintiffs that the 


plea 


|. particulars for. which they were applying 


were not on matters of fact but on details 
of evidence; but an application for ad: 
journment ought to have been made before 
a grievance could be made in a Court of 
revision of the fact that the defendants had 
been taken by surprise. I do not in the 
circumstances consider that the defendants 
are entitled to ask that the case should 
be remanded for the heariog of any 
further evidence on their behalf, because 


itis clear that if there actually were any 


further evidence which they would have 
tendered if they bad known in time pre- 
cisely what the particulars were, they would 
have objected at the trial itself. 

Learned Counsel further objects that the 
rate of interest allowed by the Small Causa 
Court Judge is high ; and he suggests that 
it ought to be reduced in accordance with 
the provisions of Act V of 1938; but that 
Act does not extend to pending litigation 
the provisions of s. 9 of Act III of 1938. 
This application is dismissed with costs. 

S. Application dismissed. 
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June 30, 1938 
SKEMP, J. 
LACHHMI NARAIN AND OPTAHRS— 
PLAINTIFFI—APPSLLANTS 
VEVSUS ; 
MANAK OHAND AND OTHERS—DEFENDANTS 
l —~RESPONDENTS. 

Evidence Act (I o/ 1872), s. 13— Recitals in deeds of 
sale or mortgage, tf admissible in prosf of _ titleas 
assertions of right—High way—Street though private 
property, accessible to public—Right of persons having 
walls facing street to make openings in wall. 

An act of transfer by way of sale or mortgage of 
property necessarily involves an asgertion that the 
transferor owns the interest transferred and is there- 
fore a transaction by whichsuch a right is claimed 
or asserted. The recitals in the documents of such 
transfer are therefore admissible under s. 13, Tiwi” 
dence Actthough the assertions inthe documents 
may bein favour of the person relying upon them, 
The more recent the transaction, the less value to be 
attached to it. Ihsan Ilahi v. Ataullah (2), relied 


. on. Nallasiva Mudaliar v. Ravan Bibi (3), Manmatha 


Nath Mitra v. Rajeshwar Rai (4) and Rama Iyengar 
v. Kqsinivenda Iyengar (5), referred to. 

If a street, although a private property of a person, 
ig accessible to the public, anyone hag a right to 
make openings in his own wall facing cn the street 
and thet owner of the street therefore cannot obtain 
an injunction restraining a person making such an 
opening. a 

S. O. As. from the decree of the District 
Judge, Hissar, dated November 15, 1937. 
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Mr. J. N. Aggarwal, for the Appellants. 

Messrs. M., C. Mahajan and Manohar Lal 
Mehra, for the Respondents. 

Judgment.—The plaintiffs, Lachbmi 
Narain and others, originally sued for a 
perpetual injunction restraining defendant 
No. 1, Manak Ohand, from opening any 
door or jhanki in a wall overlooking a 
blind alley, which the plaintiffs claimed as 
their own. They also sought a mandatory 
injunction directing Manak Chand to close 
a lattice and a parnala, which he had 
opened shortly before suit. Subsequently 
the plaint was amended, as Manak Ohand 
had opened two windows and a door in 
the lower storey. The amendmentis now 
of no great importance, but it is convenient 
to note that the suit concerns a jhanki 
(lattice) anda parnala (water-spout) in the 
upper storey of the defendant's house, and 
a door and two windows in the lower storey. 
The plaintiffs sougat an injunction direct- 
ing the defendant to close all these things 
and not to open auy more io the future. 
Manak Chand pleaded that the jhanki and 
parnala first mentioned were old, that the 
blind alley in question was the property of 
the Municipal Committee of Bhiwani and 
that the Committee had given him permis- 
sion to make the more recent openings. 
After the suit had been pending for about 
18 months, defendant No. 1 assigned his 
rights to one Musammat Rama Nandi, who 
was then impleaded as defendant No. 3, 
The plaintiffs also impleaded the Municipal 
Committee of Bhiwani as defendant No. 2l 
because the Committee had claimed that 
the alley was a public street, and had given 
permission to Manak Ohand to construct the 
openings. The learned trial Judge, the 
Senior Subordinate Judge of Hissar, found 
that the plaintifis were owners of two- 
thirds of the blind alley and the Municipal 
Committee of the remaining third, adjacent 
to the public street. He granted the plain- 
tiffs an injunction directing defendant No. 3 
to close the jhanki and such parts of the 
door and windows as opened on what he 
had found to be the piainsiff’s private pro- 
perty. All three parties appealed to the 
learned District Judge of Hissar. He found 
that the jhanki and water-spout in the 
upper storey were more than 20 years old, 
and that defendant No. 1 and his successor, 
defendant No. 3, had acquired a right of 
easement about them. As to the blind alley, 
he found that the plaintiff had not- been 
able to prove his exclusive ownership, nor 
had the Municipal Committee. He held, 
professing to follow Prabhumal v. Banwari 
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Lal (1), that it was jointly owned by all 
the parties whose houses abatted on it. This 
was not incorporated in the decree, which 
merely dismissed the plaintifis’ suit for an 
injunction. © ' 

The principal plaintiff, Lachhmi Narain, 
has appealed to this Court through Mr. 
Jagan Nath Aggarwal, and the Municipal 
’ Committee has appealed through Mr. B. C. 
Varma. The defendant-respondents are Te- 
` presented by Mr. Mehr Chand Mahajan. 
This judgment will dispose of both appeals 
(Nos. 196 and 229 of 1938). Mr. Jagan 
‘Nath Aggarwal first pointed out that it 
was not open to the learned District Judge 
to hold thatthe blind alley was the pro- 
perty of the persons whose houses abutted 
thereon, as Manak Chand, like the Munici- 
‘pal Committee, bad pleaded that the blind 
alley was the property of tke Municipal 
Committee. This finding must, therefore, 


be set aside. He also argued that recitals in . 


various title deeds relative to the property, 
admissible under s. 13, Evidence Act, 
proved that the blind alley was the private 
property of the plaintiff. 

Mr. Varma urged that a plan of Bhi- 
“wani, not relied upon by the lower Courts, 
ought to have been relied upon and that 
the blind allev was the property of the 
`” Oommittee. Mr. Mehr Chand Mahajan 
‘pointed out that the finding that the par- 
nala and jhanki in the upper storey 
had existed for more than 20 years was 
binding on me as a finding of fact and 
_ that the District Judge’s judgment must be 
‘accepted on this point. The following 
_pedigee table will be useful : 


SEDHU 


Ram Kattan Hazari 


Ghisu, Musammat Gauran, 


| 
Bujan (adopted). 


The following are the recitals on which, 
-Mr. Jagan Nath relies: Ex. P. 10 (called 
by me Ex. Pe 10/1 to distinguish from 
another Ex. P. 10) is a deed of 1856, 
whereby Ram Rattan brought the property 
from one Bhupan. -It refers to the site ‘in 
‘dispute as gali shaream milkiyat wa maq- 
buziat muzhir mukirka, Exhibit P. 10, is 
‘a deed of mortgage effected by Ghisu in 
favour of the fatber of Lachhmi Narain. This 
simply speaks of the site in dispute as a 
“galt, but in the plan attached it is described 


(1) AIR 1927 Lah, 351; 102 Ind,’ Cas. 432; 22 PLR 


- 280; 9L LJ 198, ° 
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as gali mushtarika zauja Hazari. . This 
description gali mushtarika zauja Hazari is 
repeated in another mortgage deed of 1907, 
Ex. P. 8, executed by Ghisu in favour of 
Khubi Ram, aod ina sale deed in favour 
of Lachhmi Narain himself, executed in 
1911, Ex. P. 9. The deeds, Exs P.B, P. 9 
and P. 10 refer to half the property. The 
other kalf of the property wes sold to Joti 
Ram, father of Lachhmi Narain, by Rujan 
in the year 1931 by another deed, Ex. P. 7. 
The operative part of this deed speaks of 
half the share in a galiin which the vendor 
is owner, the boundary describes it as gali 


‘share am. These documents were relied 


upon by the trial Judge, but the learned 
District Judge discounted them with the 
remark that the weight to be attached to 
an admission in one’s own favour cannot be 
much. 

Mr. Jagan Nath Aggarwal quoted Ihsan 
Ilahi v. Ataullah (2, Nallasiva Mudaliar 
v. Ravan Bibi, 70 Ind. Cas, 389 (3), Man- 
matha Nath v. Rajeshwar Rai (4) and 
Rama Iyengar v. Kasinivenda - Iyengar, 
16 Ind. Cas. 746 (5) to the effect that such 
recitals are admissible in evidence under 
s. 13, Evidence Act. Itis unnecessary to 
enter into any legal discussion in detail, 
because Mr. Mehr Chand Mahajan admitted . 
this proposition. Itis sufficient torefer to 
Ihsan Ilahi v. Atauileh (2), which lays down 
that an act of transfer ‘by way of sale or 
mortgage of property necessarily involves 
an assertion that the transferor owns the 
interest transferred and is therefore a 
transaction by which such a right is 
claimed or asserted. It may be an assertion 
in one’s favour, and broadly speaking the 
more recent the transacticn, the less value 
to be attached to it: but the oldest assertion 
of title in this case was in the year 1856, 
and there are subsequent assertions of- the 
years 1899, 1907 and 1911. Tne lower 
Courts did not mention the deed of 1856. 
It was argued in the trial Court and again 
hefore me that this deed was a forgery. 
The trial Judge gave nə distinct finding but 
accepted the document. The District Judge 
did nct mention it, and there is no finding 
of fact. Having inspected the document, 
which was given by Ghisu to Khubi Ram, 
and having read the evidence about it, I 
am of opinion that it is genuines The 

(2) AI R 1937 Lah. 688; 172 Ind. Uas. 769; 39 P L R 


~ 389-10 k L 367. 


(3) 70 Ind Cas 389: A I R1921 Mad. 383; 14 L W 
327; (1921) M W N 560. 

(4) 55 O 355; 107 Ind. Cas. 81; AIR 1928 Cal, 315; 
320 WN 184. e 

(5) 16 Ind, Gas: 746; 23M L J 327, 
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"genuineness, of tke other documents was 
never questioned. To my mind these asser- 
tions repeated at such long periods of time 
leave no doubt that the blind alley was and 
is private property and is now the property 
of the plaintiffs. The assertions however 
state not only that it is private property 
‘but that itis gali share am, and this leads 
me to the appeal preferred by the Municipal 
Committee. A street is defined in s. 3 (13) 
(a), and a public street in s 3 (13) (b), 
Municipal Act III of 1911: 

“A street shall mean any road, footway, square, 
court, alley, or passage, accessible, whether per- 
manently or temporarily to the public and. whe- 
ther a thoroughfare or not ;and shall includeevery 
vacant space, notwithstanding that it may be private 
property ......” 

A “public street” means any street inter 
alia paved or metalled out of Municipal or 
public funds, and vests in the Committee. 
These definitions were substituted by an 
Amendment Act of 1933. The definitions 
of “street” and “public street” were made 
for the first time in the Punjab Municipal 
Act of 1911, not being found in the previ- 
ous Act of 1891. In 1856 there were of 
course no Municipalities at all. It appears 
‘to me that the expression gali share am 
in the deeds cannot be held to mean a 
public street as defined in recent legisla- 
tion, but merely a street to which the 
public have access, The learned District 
Judge found that the Committee had failed 
to prove that it was a public street, and I 
agree. I would hold that it is a street but 
the property of the plaintiff. It isin evi- 
dence that the street was being cleansed 
by a sweeper of the Oommittee for ten 
years, but this does not make any difer- 
ence. It is also in evidence that one-third 
of the street is paved, and this is why the 
learned trial Judge found that this one-third 
was the property of the Committee. It is 
however not a finding of fact binding on 
me, for the District Judge has held other- 
wise, and according to the evidence the 
‘pavement in the blind alley is of small 
vertical bricks, while the public street is 
paved with large modern bricks, which 
were laid down only ayear ago. My find- 
ing is that it is a street accessible to the 
public, but at the same time the private 
property of the plaintiffs. 

The learned Counsel for the Committee 
wished to rely on the Committee’s map, but 
it is inadmissible in evidence. Section 36, Evi- 
dence Act, lays down that maps and plans 
generally offered for public sale, or prepared 
under the authority of Government, are 
admissible. Qther-maps and plans have to 
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be proved in the ordinary way. So far 
from being proved, itis not known when 
or by whom this plan was prepared, though 
the words ‘District Engineer, Hissar” can 
be deciphered on it. It is material that in 
the year 1921, the Municipal Committee 
passed a resolution that it was unsatisfac- 
tory, in fact applying to the map the 
epithet nagis. This map is inadmissible 
in evidence. Now I find that the blind 
alley in suit is a street, although the pri- 
vate property of the plaintiffs and the plain- 
tiffs cannot obtain an injunction restraining 
defendants No.1 or 3 from making openings 
in the wall of their own house. Anyone has 
aright to make such openings in his own 
wall facing on a street. Both the appeals 
are, therefore, rejected. In the circumstances 
the parties are to bear their own costs 
throughout. 


8. Appeals rejected, 


OUDH CHIEF COURT 
Second Civil Appeal No. 263 of 1936 
November 30, 1938 

Tuomas, C. J. . 
WAZIREY—Dergenpanr—APppgLuant 
VETSUS 
MATHURA PRASAD—PLaIntipp AND 


ANOTHER—DRFENDANTS —RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 37, 43 
—-§, 37, scope of-—Property of insolvent sold by 
Receiver after adjudication with approval of Court 
—Sale-deed executed subsequent to annulment of ad- 
judication—Validity of sale—S. 43, scope of— 
Annulment under s. 43, is intended as punishment— 
Such punishment cannot be used in favour of insol- 
vent—Transfer of Property Act (IV of 1882), ss. 2 
(d), 54— Property of insolvent sold by Receiver with 
approval of Court—Annulment of adjudication 
before execution of sale-deed—Case is covered by 
z one is valid and complete without sale- 

eed, 

Where the bankruptcy is annulled, the authority 
of the Oourt will survive so far as may be necessary 
to complete the acts which were incomplete- at the 
date when the order of annulment was passed. 

Where, therefore, after a person is adjudged an 
insolvent and his property vested in Official Re- 
ceiver by order of the Gourt, th® property is sold 
by the Receiver with the approval of the Court but 
the adjudication is subsequently annulled and after 
such annulment the sale-deed ig executed and re- 
gistered by the Receiver, the sale is valid, 
0. A. V, Balusami Naidu v. The Oficial Receiver 
Madura (2), approved, CO. A. V. Baluswami Naidu 
v. Official Receiver, Madura (1), referred to. 

The annulment of the adjudjcation under the 
conditions defined under s. 43, Provincial Insolvency 
Act, is intended as a punishment to the insolvent, 
The protection conferred on him by reason of his 
adjudication is withdrawn but it does not neces- 
sarily follow that he is to get back from the con- 
trol of the Court hig assets. The punishment -pro- 
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vided in s.43, Ganitot be 
insolvent. 

Where property of an insolvent issold by the 
Receiver and the sale is approved by the Court 
but the sale-deed is executed by the Receiver sub- 
sequent to the annulment of the adjudication, the 
case is covered by s. 2 ofthe Transfer of Proper- 
ty Act. The words of the section applicable are 
“tranefer by order of a Court of competent juris- 
diction” and the Official Receiver’s sale falls within 
the words. It is in the nature of Court sale and 
its validity really depends on the order of the In- 
solvency Court vesting the property in the Official 
Receiver and thus authorising him to sell. The 
sale, therefore, is valid and complete and no sale- 
‘deed’ is necessary. Pinnamamenit Basana Sankaram 
v. Garapatt Narammiulu (3), distinguished, 


5. O. A- against the decree of the Civil 
Judge,, Lucknow, dated May 26, 1936, 
reversing the decree of the Munsif, Havali, 
Lucknow. l 

Mr, Brij Bahadur, for the Appellant. 

Messrs, B. K. Dhaon and Ganesh Prasad, 
for Respondent No. 1. 


used in favoir of the 


Judgment.—This is a second appeal 
on behalf of defendant No. 1 (Wazirey) 
against the judgment and decree cf the 
learned Civil Judge of Lucknow, dated May 
26, 1936, reversing the decree of the learned 
Munsif of Havali, Lucknow, dated Novem- 
ber 14, 1935. 

Wazirey, appellant, was declared insolvent 
on October 31, 1927, and an Official Re- 
ceiver was appointed to take charge of the 
assets of the insolvent. The Official Re- 
Csiver on July 5, 1928, put in an application. 
- before the Insclvency Judge that he had. 
put up to sale the two houses belonging. 
to the insolvent and that the highest bid. 
was of Rs. 100 which may be accepted (vide 
Ex. 2). The Court on August 23, 192x, 
passed an order that the sale was approved 
(vide Ex. 3). It appears that on October il, 
1928, the order of adjudication was annull- 
ed (wide Ex. A-1), but no order was passed. 
as to what would become to the asseis of 
theinsolvent. The Receiver executed the 
Bale deed on March 17, 1929, (vide Ex. 1). 
It was registered on Maren 29, 1929. 

Mathura Prasad, respondent No, l filed 
“the present suit*on July 31, 1935, for posses- 
sion of the two houses. 

The suit was contested on the grounds 
inter alia that the defendant was not bound 
by the sale-deed executed by the Receiver 
ashe had no power to do so and that the 
houses belonged to his wife and mother. 

The trial Coùrt dismissed the suit on the 
ground that as tte sale-deed was executed 
after the order of annulment, it was invalid 
under s. 37 of the Provincial Insolvency 
Act (V of 1920). l . 
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On appeal, the learned Judge disagreed 
with this view of the learned Munsif. 

The learned Counsel on behalf of the. 
appellant has raised the following two 

oints :— 

(1) that as the sale deed was executed afrer 
the order of annulment, the Receiver had 
no power to execute the sale-deed, and (2) 
that under the provisionsof s. 54 of the 
Transfer of Property Act, the transaction 
was only a contract for sale and it did not. 
create any interest or charge on such proe 
perty. | l 

In my «pinion there is no force in either 
of these arguments. Under s. 37 of the 
Provincial Insolvency Act where an adjudi- 
cation is annulled, all sales and disposi- 
tions of property and payments duly made, 
and all acts theretofore done, by the, 
Court or Receiver, shall be valid. I am of. 
opinion that where the bankruptcy is 
annulled, the authority of the Oourt will 
survive so far as may be necessary to. 
complete the acts which were incomplete 
at the date, when the order of annulment 
was passed. In my opinion the Court had 
jurisdiction over the proceedings notwith- 
standing the annulment of bankruptcy. 

The learned Counsel on behalf of the 


‘appellant has relied on the case of C. A.V, 


Baluswami Naidu v. Oficial Receiver, 
Madura and another, reported in A, L R. 
1936 Mad. 915 (1), in which it was held 
that the effect of the annulment of adjudi- 
cation under s. 43 is that the provisions of 
s. 37 -apply immediately an order of ad- 
judication is annulled and that on an 
annulment of adjudication without any 
order vesting the properties in the Official 
Receiver, the Official Receiver ceases to have 
any right or authority to deal with the 
properties of the insolvent. á 

The learned Counsel on behalf of tke 
respondents has relied on the case of 
C. A. V. Baluswami Naidu and another v. 
Oficial Receiver, Madura and another 
reported in 1935 M. W. N. P.455 (2), in 
which it was held that where the adjudi- 
cation of the insolvents had been annulled 
and there was an order within a month 
of the annulment’ revesting the right, title 
and interest of the insolvents in the Official 
Receiver to sell the same and distribute 
the proceeds among the creditors, that order 
was not without jurisdiction because it 
was not passed simultaneously with the 
crder of annulment but scmetime later. 

(1) A IR 1938 Mad. 915; 165 Ind. Oas. 207; (1936) 
M W N 806;9 R M 218; 44L W 719, 

(2) (1938) M W N 455; 179 Ind. Oas. 564; 47 L'W 587; 
(1938) 1 M L J 824; AT R1938 Mad. 752; 11 R M 599, . 
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Inmy Opinion: there is no conflict in the 
case reported in C. A. V. Baluswami Naidu 
v. Offiial Receiver, Madura, A. I. R. 19:6 
Mad. 915 (1) and relied on by the appellant. 
Inthe body of the judgment the learned 
Judge has stated as follows :— 

“Even now the Advocate appearing fcr the Official 
Receiver is not ina positon to state that there was an 
order vesting the properties inthe Receiver along- 
with or after the annulment of the adjudication or 
any. order imposing any conditions on the reversion of 
the estate to the debtor." l 

In case there is any conflict I am of 
opinion that the view laid down in C, A.V. 
Balusami Naidu v. The Official Receiver, 
Madura, 1938 Madras Weekly Notes, 455 (2; 
is the correct view. 


Under s. 43 of the Provincial Insolvency 
Actifthe debtor does not appear on the 
day fixed -for hearing his application for 
discharge or on such subsequent day as the 
Court may direct, or ifthe debtor does not 
apply for an order of discharge within the 
period specified by the Court, the order of 
adjudication shall be annulled. In my 
opinion the annulment cf the ¢djudication 
under the conditions defined under s. 43 is 
intended as a punishment to the insolvent. 
This is clear frem cl. (2) of s. 43. The 
protection conferred on him by reason of his 
adjudication is withdrawn but it does not 
necessarily follow that heis to get back 
from the control of the Court his essets. An 
order of annulment may be made in a 
variely of circumstances, for instance (1) 
when a composition is approved by the 
Court, or (2) when the insolvent fails to 
apply for discharge in time or to prosecute 
his application, etc, I am, therefore, of 
opinion that the punishment provided in 
s. 43 of the Provincial Insolvency Act 
cannot be used in favour of the insolvent. 

With regard to the second contention, the 
learned Counsel on behalf of the appellant 
relies on the provisions of s. 54 of the 
Transfer of Property Act. The point no 
doubt is a controversial one but I am of 
opinion that the case is covered by s, 2(d) 
of the Transfer of Property Act, The words 
of the section applicable are “transfer by 
order of a Court of competent jurisdiction”, 
Iam of opinion thatthe Official Receiver's 
sale falls within the words. It is in the 
nature of Court sale and its validity really 
deperfds on the order of the Insolvency Court 
vesting the property in the Official Receiver 
and thus authorising him to sell. The sale, 
therefore, is valid and complete and no 
sale-deed is necessary, 

‘The learned Oounsel on” behalf of the 


appellant relies om the case of Pinnamameni ` 


GANGA DEVI v, RAM BARUP (LAH) 


e20 years of age. 
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Basava Sankaram v.Garapati Narammbulu, 
and other, reported in A. L R. 1927 Madras 
P. 1 (3) in which it was held that: 

“the Official Receiver is not anagent of the Court 
transferring an application for adjudication for 
disposal withinthe meaning ofthe Indian Contract 
Act soas to enable the Oourt to ratify any un- 
authorised acts done by the agent, and, therefore, a 
sale by Receiver of insolvent’s properties before a 
vesting order in his favour is invalid and it | 
eee be validated by Oourt subsequently ratifying 
the sale,” 


In my opinion this case is distinguishable 
because no sanction of t:e sale had been 
obtained in this case but in the case before 
me, there was a report by the Official 
Receiver (Ex. 2) and the Court sanctioned 
the sale. Therefore, Iam of opinion that 
the sale was complete and no sale deed was 
really necessar~. 

I accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 


8, 
(3) AIR 1927 Mid. 1; 99 Ind. Oas. 8; 51 M L J 529 
25 L W 198; 50M 133 (FB). . 





LAHORE HIGH COURT 
Criminal Revision No. 1054 of 1938 
September 27, 1938 
Ter Ouann,d. 
Musammat GANGA DEVI—Petitionre 
V2TSUS 
RAM SARUP—Responpent 

Criminal Procedure Code (Act V of 1898), 9. 488— 
Term “ means" includes capacity to earn money. 

The term “ sufficient means” is not confined to 
pecuniary resources only, but include a capacity to 
earn money and if a man can be shown to be capable 
of being able to earn! money, then he has the means 
to maintain his wife. Tin Maung v. Ma Hmin (2), 
followed. . 

Or. R. reported by the Sessions Judge; 
Delhi, dated July 18, 1938. 

Facts.—Musammat Ganga Devi, a nai 
woman of village Madanpur Dibas, applied 
for maintenance under s. 488, Criminal 
Procedure Code, against her husband Ram. 
Sarup, an able bodied young man of about. 
It was alleged by her in 
her petition that her husband was in 
afflient circumstances. She*also stated that 
she was the widow of Ram Sarup’s elder 
brother Kundan; that he married her by 
krewa ceremony. Ram Sarup denied the 
marriage. The parties led evidence before 
the Magistrate ‘mainly on ths issue of 
məarriage. Only one witness P. W. No.5 
Mange, lambard4r, stated that Ram Sarup 
was earniog about Rs. 30 per month. One 
defence witness Boarta, lambardar, D. W. 
No. 7 stated that Ram Sarup was an 
ordinary village barber whose services were 


19839 : 
utilised by afew proprietors of the village 
who paid him in kind according to the 
village custom. Tne learned Magistrate, 
however, did not decide the issue as to 
marriage but dismissed the petition simply 
on the ground that there was no evidence 
to prove the mans of Ram Sarup to 
maintain his wife. The learned Magistrate 
did not take into cousideration the capacity 
of Ram Sarup to earn money. He did not 
take into consideration the evidence of the 
two witnesses above-mentioned. 

GROUNDS—In Muni = Kantivijayaji 
v. Emperor (1) and Tin “Maurg 
v. .Ma Hmin (2) it was definitely laid 
down that the term “sufficient means” 
was not confined to pecuniary resources 
only; that “means” includes a capacity to 
earn money and if aman can be shown to 
be capable of being able to earn money, 
then he has the means to maintain his wife, 
There was thus sufficient prima facie evi- 
dence to prove that Ram Sarup had the 
capacity to earn and therefore had sufficient 
means to maintain his wife if the applicant 
succeeded in proving the marriage. As the 
Magistrate assumed her to be the wife of 
Ram Sarup she ought to have been awarded 
some maintenance under s. 488, Oriminal 
Procedure Ccde. As the learned Mag's- 
trate did not discuss the evidence as to 
marriage I therefore do not express any 
opinion about it. The proceedings are 
submitted to the High Court under s. 438, 
Criminal Procedure Code, for setting aside 
the order and directing the learned Magis- 
trate to pass proper orders. 

Mr. L. M. Datia, for the Respondent. 

Order.—For reasons recorded by the 
learned Sessions Judge, I set aside the 
order cf the trial Magistrate, dated April 
19, 1938, and remit the case to him for re» 
decision. He should come to a definite 
finding as to whether the applicant is the 
wife of the respondent. If he finds in the 
affirmative, he should, in determining the 
“means of the respondent. take into con- 
sideration the evidence as to his actual 
income as well &s his capacity toearn 
srt Let the records be returned forth- 
with. . 


8. Order set aside. 


(1) AI R 1932 Bem. 285; 138 Ind. Cas, 517; (1932) 
Cr. Cas, 397; 33 Or. L J 625; 56 B 260; 34 Bom. L 
R 587; Ind. Rul. (1932) Bom. 385. 

(2) Al R 1933 Wang. 138; 144 Ind. Cas. 187; 
(1933) Cr. Cas. 728; 34 Cr. L J 815; 11 R 22¢; Ind. 
Rul. (1933) Rang. 92 (F B). 
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MADRAS HIGH COURT 
Second Civil Appeal No. 123 of 1934 
August 2, 1938 
Wapswerta, J. 
MUKKAMALA HANUMAYAMMA-~- 
APPELLANT 
versus 
KASINENI LAKSHMIDIEVAMMA anp 


ANOTHER— RESPONDENTS 

Minor—De facto guardian—~—Who is—Powers of— 
First act of intermeddling with estate of minor, 
whether act of defacto guardian — Subsequent 
management of estate, tf can make first act as that of 
de facto guardian — Position of defacto guardian 
recognized by persons interested in minor before act 
of intermeddiing—Court, if can recognize first act aa 
binding on minor—Discharge by defacto guardian— 
Validity. 

A defacto guardian is one who looks after the 


property of the minor and generally acts in his 
interests for the time being. A fugitive or an iso- 
lated act of a person with regard to the minor's 


property would not make himade facto guardian 
of the minor, nor would staying with a minor for 
atime make hima de facto guardian. There must 
be a continuous course of condact as guardian of 
a minor in regard to his property in order to 
enable one to become ade facto guardian, The 
length of the period required to constitute one a 
de facto guardian would depend upon the circum- 
stances of each case. The first actof intermed- 
dling with the estate of aminor would not be the 
act of a de facto guardian, if he had not become 
one before the act, nor would the subsequent 
management of the estate of the minor by such 
person make the first act, theact of a de facto 
guardian, Where, however, the position of the de facto 
guardian has been recognized in the family and by 
those mainly concerned, before any intermeddling act 
of a formal nature affecting the minor has been 
accomplished, the Courte might rightly recognize 
the first act of the de facto guardian as binding on 
the minor. Surely the question must be whether in 
the eyes of the tamily ofthe minor and those 
interested in the welfare of the minor, the person 
who makes an alienation or receives a payment is, 
at the time of the transaction impeached, regarded 
by common consent as the person who is entitled 
to act on behalf of the minor If there jg 
such a general recognition, then, When once 
the person recognized has consented to act as 
guardian, it would not be necessary to wait for a 
series of transactions in the capacity of guardian 
inorder to clothe that person witu authority to 
represent that estate. The question is essentially 
one of fact. Ifthe intexmeddler is a self-constituted 
‘guardian who comes into being for no other purpose 
than to carry out an igolatea transaction which 
transaction is of very doubtful advautage to the 
minor's estate, then there could be no such general 
iecognition of the alleged guardian as would clothe 
him with authority and clearly there could be no 
such cvurse of conduct as might take the place of 
or supplement the general .iecognition. Harilal 
Ranchhod v. Gorahan Keshav (8), and Chinna 
Alagumperumal v. Vinayakathammat (4;, relied on. 


A defacto guardian who is validfy in charge of the 
minor's affaiis may for the benent of that minor 
give a good discharge in 1espect ofa debt due to 
the minor, A de facto guardian of a Hindu minor can 
do those acts inthe interesiscfthe minor which 
can bedone by a de jure guardian ofthat minor 
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Hunoomanpersaud Pandey v. Babooee Munraj Koo n- 
waree (2), referred to. Rajaram Mudaliar v.’ 
Kothandapani Mudaliar (1), not followed. 


S. O. A, against the decree of the Dis- 
ae Court, Guntur, in A. S. No. 191 of 
dl, 


Messrs. V. Govindarajachari and K. 
Krishnamurthi, for the Appellant. 

Mr. K: Kottayya, for the Respondents. 

Judgment.—This appeal raises an in- 
teresting question regarding the position of 
a person who starts to intermeddle with 
the estate of a minor and involves a deci- 
sion as to what it is that first gives to 
that person the status of a de facto 
guardian, The appellant is the plaintiff 
who sued to recover a legacy of Rs. 1,700 
due to her under the will of her deceased 
husband. Defendant No.1 is the sister of 
the deceased husband and executrix of 
his will. Defendant No. 2 is the mother of 
the plaintiff and the alleged de facto 
guardian. Defendant No. 3 is the brother 
of the deceased husband. The facts as 
found by the lower Courts are as follows: 
The plaintiff was 15 years old when her 
husband died on or about February 10, 
1918. At that time she had been living 
with her husband for about a year, 
Shortly after the death of her husband, her 
mother, defendant No. -2 who does not 
contest the suit and has not given evi- 
dence, demanded on behalf of her 
daughter, the plaintiff, the money and 
lands due to the plaintiff under the will 
of the husband and at the same time 
threatened that, if payment was not made 
at once, the plaintiff would not be allowed 
to take part in the funeral ceremonies, 
the importance of which was recognized 
by all parties. Under this pressure an. 
arrangement was made whereby on 
February 22,.1918, that is, approximately 
12 days after the death of the husband, 
defendant No,” ls husband executed a 
promissory note, Ex. I, for not only the 
legacy of Rs. 1,700 but also for an 


amount of Rs. 408 which is described ase 


interest on this legacy, apparently based 
on the identification of this legacy, with 
the katnam present to the deceased hus- 
band paid by the plaintiff's parents at the 
time of marriage, interest being calculated 
from the date of tle giving of the 
present. The promissory note also covered 
an amount due tothe minor fcr paddy and 
the promisor wnodertook to pay interest at 
12 per cent. This was on February 22, 
At the same time the plaintiff's mother 
“received the lands bequeathed’ to the 


MUKKAMALA HANUMAYAMMA V. KASINENI LAKSHMIDEVAMMA (MADR.) 


‘the 


179 1.0 


plaintiff and gave a receipt in token of 
discharge of the. legacy in- 
Ex. II -~ T'hèreupon, the ceremonies went 
on and the plaintiff stayed in her mother- 
in-law’s house for three months, a period 
which is more or less obligatory by~-the 
custom of the community. Just at the end 
of this pericd, two payments were made 
under Ex.I wheréby the debt incurred by 
defendant No. l’s husband in discharge of 
tke legacy to plaintiff was wiped off by 
payment to the plaintiff's mother. It must 
be observed tbat the actual. discharge of 
the legacy was not by these cash payments 
but by the receipt dated February 22; 1918, 
Ex. II. Admittedly after the cash pay- 
ments had been made, the plaintiff left the 
house of her mother-in-law and went to 
live under the protection of her mother, 
defendant No 2, and there she stayed for 
the rest of her minority. Athough the 
plaintiff is not now living with her — 
mother, it is found by the lower Courts- 
that she only left her mother’s house 
mainly for the purpose of the present 
case and that there is no real conflict - 
between the two. It is also found as a 
matter of fact that ever since the 
plaintiff left the house of her mother-in- . 
law, her affairs have been managed by her - 
own mother, defendant No. 2. l 

The question is whether, on these facts, 
defendant No. |, having arranged for the-.. 
discharge of the legacy by delivery ofthe . 
lands ‘to the plaintiff's mother and by 
execution of the promissory note in her 
favour which promissory note was shortly-. 
afterwards discharged by defendant No. l's- 
husband,can be made to pay the legacy 
once more tothe plaintif herself. There 
is no finding of fact that the money paid. 
to the plaintif’s mother has in actual: 
truth been received by the plaintiff her- 
self, Both the learned Judges of the 
Courts below appear to have conjectured 
that this may beso. They, however, base. 
their decisions on the position that defen- 
dant No. 2 was the de facto guardian who 
could give a good discharge to defendant - 
No. 1 and they have gifen a decree to 
the plaintiff against her mother only on 
the footing that the money is or should 
be with the mother and can be claimed 
only from her. I have therefore to decide 
whether defendant No. 2 was on the date. 
when she gave the receipt, Ex. Il, that is. 
to say, on February 22, 1918, the de facto 
guardian and whether she could give a valid © 
discharge to the executrix in respect of the 
legacy to the plaintiff. 
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_ My attention has been drawn to one case 
in which a learned Judge of this. Court 
has expressed a doubt asto the capacity 
of a de facto guradianto give a valid 
discharge on behalf of the minor: Rajaram 
Mudalar v. Kothandapani Mudaliar (1). 
With the greatest respect to the learned 
Judge who made the observation referred 
to, it seems to me essential to hold that a 
de facto guardian. who is validly in charge 
of the minor's affairs may for the benefit 
of that minor!give a good discharge in 
respect of adebt due tothe minor. There 
is &° long line of authority beginning from 
Hunoontianpersaud Pandey v. Babooee Mun- 
raj? Koonweree (2), for the view that a 
de facto guardian of a Hindu minor can 
do those acts in the interests of the 
minor which can be done by a de jure 
guardian of that minor; and I am not 
aware of any infirmity of the position of 
the de facto guardian of the minor, once 
lt has been established that he is the 
righiful guardian though not appointed by 
any process of law-disentitling him to do 
those acts which a de jure guardian can 
validly do. The difficulty in the present 
case, however, is that it raises the question 
of the first point of time at which the 
mother can be said to have begun to be 
the de facto guardian. The phrase de 
facto guardian, necessarily connotes a 
guardian who is such a guardian as a 
result of something which has happened 
previously. ‘De facto’ literally means 
‘from that which has been done’ and 
this basic conception of . past acts resulting 
ina present status has led to at least two 


“decisionsin which it has been laid down 


that a person becomes a de facto guardian 
aS a result of a-course of conduct. Each of 
these cases arose out of an isolated act 
of alienation of the minor's property 


- purporting to have been done by a person 


treated as a de facto guardian in that 
particular transaction only. The first case 


- is that of Harilal Ranchhod v. Gordhan 


Keshav (3), wherein Crump, J. defines a 
de facto guardianeas a person: 


` “who, being neither a legal guardian nora guardian 


ter 


appointed by Court, takes it upon himself to assume 


“the management of the property of the minor as 
“though he were a guardian.” 


He further observes that the term 


|". “implies some continuity of conduct, some manage- 


en A LR 1937 Med 280; 173 Ind. Oas. 363; 10 RM 


(2) 6 M IA 393; 18 W R Sin; 2 9. 
| Bev 23n (PO). ni 2 Suther 29; 1 Sar 552, 


ATR 1927 Bom 611, 


- (3) 51 B 1040; 105 Ind, Cas, 722; 29 Bom L R 1414; 


179—97 & 96 i 
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ment of the property beyond the isolated act of 
sale which comes into question.” 

Following that decision we have the 
decision of a Bench of this Court in Chinna 
Alagumperumal v. Vinayakathammal (A), 
which related to an alienation of a minor 
widows property by the widow's mother 
purporting to act on behalf of her daughter, 
which transaction was the only act done 
on behalf of the minor by the mother and 
it was done at the time while the minor 
was living under the protection of her 
husband's step-brother in whose favour the 
sale impeached was carried out. This was 
clearly a case in which on the facts there 
was grave reason to suspect that the 
mother of the minor had been used 
to help in a transaction which was notin 
the interests of the minor. On p. 866*.of 
the above report, the learned Judges make 
certain general observations on the position 
of a de facto guardian. It is said that: 

“A de facto guardian is one who looks after the 
property of the minor and generally acts in his 
interests for the time being. A fugitive or an 
isolated act of a person with regard to the minors 
property would not make him a de facto guardian 
of the minor, nor would staying with a minor fora 
time make him a defacto guardian There must 
be a continuous course of conduct as guardian of a 
minor in regard to his property in order to enable 
one to become a defacto guardian. The length of 
the period required to constitute one a de facto 
guardian would depend upon the circumstances of 
each case. The first act of intermeddling with the 
estate-of a minor would not be the act of a de facto 
guardian, if he had not become, one before the act, 
nor would the subsequent managemént of the estate 
of the minor by such person make the first ‘act, 
which is one of ‘alienation, the act of a de facto 
guardian,” 

Now with reference to this last sentenc>, 
it must be observed that, on the facts of 
the case before the Bench, these observa- 
tions regarding the first of a series of acts 
of management must be treated as.an obiter 
dictum for it appears that in that case there 
was no subsequent course of conduct from 
which guardianship could beimplied. At 
the same time it does seem to me that, if 
the position of a de facto guardian rests 
only on acts of intermeddling, if it is a 
position which has only to be built up by a 
series of acts, the first of those acts would, 
by itself, not be an act of a person who 
was already in the position of a defacto 


- guardian before that act was done. A de 


facto guardian is one who is already a 
guardian owing to something which has 
happened previously. To hold otherwise 
would be tantamount to admitting ‘that a 


(4)55M LJ 861; 117 Ind. Oas. 731; A IR1929 
Mad. 110: 29 1, W 6; Ind. Rul. (1929) Mad. 115, 
kn Aah 


“¥Page of 55 M, LHe] 
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person buying property from a minor's 
estate or paying debts tothe minor's estute 
can reccgnize an. bcdy he Jikes with im- 
punity as the guardian, provided that the 


person comes to be recognized as the. 


guardian de facto of the minor subsequent: 
ly. Atthe same time there are cbvious 
difficulties in the way of the application 
of the dictum as a literal statement of a 
rule of law to such a case as the present. 
One can conceive of circumstances in which 
the first formal act of the de facto guardian 
would be one which the Courts might 
rightly recognize as binding on the minor. 
I refer to a case in which the position of.the 
de facto guardian has been recognized in 
the family and by those mainly concerned 
before any intermeddling act of a fcrmal 
nature affecting the minor has been accom- 
plished. Surely the question must be 
whether in the eyes of the family of the 
minor and thoge interested in the welfare 
of the minor, the person who makes an 
alienation or receives a payment is, at the 
time of the transaction impeached, regarded 
by ccmmon consent as the person who is 
entitled to act on behalf of the minor. If 
there is such a general recognition, then, 
In my opinion, when once the person re- 
cognized has consented to act as guardian, 
it would not be necessary to wait for a 
series Of transactions in the capacity of 
guardian in order to clothe that person with 
authority to represent that estate. The. 
question is essentially one of fact. If the 
intermmeddler is, as is contemplated in 
the case referred to in Harilal Ranchhod 
v. Gordhan Keshav (3), a self constituted 
guardian who comes into being for no 
other purpcse than to carry out an isolated 
transaction which transaction is of very 
doubtful advantage to the minor’s estate, 
then there could be no such general re- 
cogniticn of the alleged guardian as would 
clothe him with authority and clearly there 
could: ke no such course of conduct as 
might take the place of cr supplement the, 
general recognition. 

Applying this reasoning to the facts of 
the present case, I feel some difficulty in 
following the process by which the learned 
trial Judge has come to the conclusion that 
the receipt ofthe legacy by the mother of 
the plaintiff was in fact not the first act 
of guardianship but tLe third or fourth act. 
So far.as I have been able to gather, the 
first transaction carried through by the 
plaintiff's mother on behalf of her daughter 
‘was on February 22, 1918, when she 
give discharge cn receipt ofthe promissory 
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nole.and cn transfar of the land. The fact’ 
that the casi due under the promissory 

note was paid only at a later da'e wag to 

my mind immaterial, for, the discharge of 

the legacy waa given in return fcr the exe- 

cution of the promissory note which pro- 

vided that the payment of the promised 

amuot would be made in due course. 

Now can it be said ‘hat whan this receipt 

(Ex, II was given: the plaintiff's mother 

was legally entitled to give a discharge ? 

In dealing with this question,.one should 

remember the relationship of the parties, 

the age of the plaintiff, the surrounding 

circumstances and theattitude of the hus- 

band's relative towards the claim of the 

plaintiffs mother. The plaintiff was a 

young girl who had not been with her 

husband for very long and who had been 

almost completely excluded frum the con- 

siderable estate left by her husband. Her. 

legal guardian, the mother-in-law, does not 

appear to have done anything to dispute 

the right of the plaintiff's mother to pro- 

tect her interests. The action of the plain- 

tiffs mother in vigoroucly pressing for 

payment and for transfer of the land seems’ 

to have resulted in the payment of consi- 

derably more than could be demanded on 

the strict terms of the legacy. When pay- 

ment was demanded by the plaintiff's 

mother, it appears to have been recognized 
by tbe family in general that she was the 

person entitled to make the demand. This. 

is clearly not a cobe iu which there wasa 

conspiracy to.defraud the minor. The fact’ 
that the plaintiff's mother was regarded as 

the right person to protect the minor's 
interest is shown by the way in which. 
immediately. after the period of three: 
montLs during which she had to live with 

her wother-in-law.she went to live with 

her mother, stayed with her thereafter-and 

entrus'cd the whole of the management of 

her affairs to her mother. 

l am quite prepared to concede that if 
the plaintif’s mother was not in the posi- 
tion of the de facto guardian ut the- time 
when sbe gave the discharge, any subse- 
quent accession of authority would not 
ciothe her first act witha character with’ 
which it was-not at the time invested, But 


“I do think we are entitled to Icok at what 


happened afterwards in order to ceme to 
the conclusion, firstly, as to the state cf the 
mind of the mother in malting the demand 
and secondly, as to the way in which: 
the plaintiff's mcther was regarded by the 
rest of the family, who after all are the 
persons mainly concerned ‘in the matter of 
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the guardianship. There is nothing in the 
facts in the case to raise a doubt as to the 
attitude of defendant No, 2 to her daughter, 
the plaintiff, nor to suggest that she was not 
in fact treated as the guardian by the rest 
of the family. I am of opinion that the 
Materials are sufficient to warrant the con- 
clusion that she was so treated at the time 
when she made the demand on behalf of 
her daughter for payment of the lezacy 
and that the payment of this legacy was 
not merely the first of a series of transac- 
tions which eventually constituted. her the 
de facto guardian. : This seems to be a case 
in which . the 'pesition of the plaintiff's 
mother as de‘facto guardian was recognized 
by the relatives from the beginning and 
was not. the result of any long course of 
conduct. Jt seems to be undesirable to 
withhold from a person who has reason- 
ably been recognized by the family as en- 
titled tu represent the minor, the power to 
do those acts which are necessary for the 
minor and beneficial to her. I therefore 
agree with the lower Courts in holding 
that the plaintiff's mcther was the de facto 
guardian entitled to receive this legacy, 
though I would rest the decision not so 
much on the theory that the actual receipt 
of the money was one of the later instances 
of a course of conduct which clothed her 
with the position of the guardian, but 
rather on the fact that she was from the 
beginning after the death of the husband 
recognized by the family asthe de facto 
guardian of the minor and that she had 
been recognized in that capacity and had 
assumed that capacity with the consent 
of. all concerned before the payment was 
made to her. In thisview, I would dismiss 


this appeal with costs. Leave to appeal is 
granted. : 


Nos, Appeal dismissed. 
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Surety— Liability bf—Managing member of firm: 


executing surety bond on behalf of firm— Liability 
of other partners—Surety bond stating “please keep 
khata of goods of Rs. 200 of A, responsibility for 
Rs: 209 is ours" —Surety held continuing one—Goods 
of more thin Rs, 200 given on credit—Surety, if 
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liable for Rs. 200—Acknowledgment by principal 
debtor, whether saves limitation against surety. 

Where an executant of a surety bond is a 
managing partner of a firm and purports to act on 
behalf of the firm, his act binds the firm in the 
manner mentioned in s.22 of the Partnership Act. 
The other partners are, therefore, liable under 9. 23 
of the Act. 

Where a letter under which surety is given states: 
“pleases keep a khata of the goods of Rs. 200 of A. The 
responsibility for Rs, 200is ours’: the letter gives 
acontinuing guarantee for a limited amount of 
Rs. 200. Ib does not prohibit the advancing of 
goods beyond that amount and therefore even when 
goods more than Rs. 20.) ia value are given on 
credit, the surety is liable tothe extent of Rs. 200. 
Haji Moosa Sait v. P. &. P. Abdulla Kareem (1), 
referred to. 

“An acknowledgment by the principal debtor does 
notsavelimitation against the surety, unless it is 
shown that the latter allowed himself to be 
represented by the person who made the payment. 
This principle applies to the continuing guarantee 
also. The surety cannot becalled on to paya time- 
barred debt. Dialu Malv. Firm Nandu Shah Dev 
Raj (5), relied on. Gopal Daja v. Gopal bin Sonu 
(2), Seth Abde Ali v. Askaran (8), and Kothan- 
daraman Chetty v. Shunmugam Chetty 4), 
referred to. Lalla Bunseedhur v. Bengil Government 
(6), distinguished. 


App. for revision of the decree of thé 
Court of the Senior Small Cause Qurt 
Judge, Wardha, dated September 21, 
1937, in Civil Suit No. 14 of 1936. 

Mr. R. N. Padhaye, for tha Applicant. 

Mr. N. T. Mangalmurti, for tne Opposite 
Party. 

Order.—Two points emerge in this 
application. The irst is, whether the surety 
given by the no rapplicaat No. 1 Fajli. 
Hussain is bindisg aguiost his partner 
Hasanali in the firm of Rajabali Muham- 
madali, and tue second is waether the ack: 
nowledgment kabuli hisab) dated June 18, 
1933 which kept the debt alive against the 
principal debtor does soagainst the surety. 

The first point is not difficult te answer, 
Exhibit P-3, the ietter, under whieh the 
surety was given, clearly purporte co baon 
behalf of the fra. It reads as follows: 

“Please accept the salutations of Rajabali 
Muhammadali. This is to write to you that please 
keep a. khata of the goods of Rs. 20u, in words two 
hundred rupees, of Adam Ali Nazar Ali of Mouza 
Sirpur, The responsibility for Ks. 200 is ours, 
Sambat 1985 Miti Kartak Sudi 3, Thursday, dated 


November 15, 1928. Rajabali Muhammadali by 
the pen of Fajli Hussain. 


The executant clearly purports to act 


‘on behalf of the firm. Heis said 69 be the 


managing partner, The act has been done 
so-as to bind the tirm in the manner 
mentioned in s. 22 of the Pattnership Act. 
The other partn-ra are, theréfore, liable 
undér s. 25 of the Act. 

On the second print the plea is first 
taken that the undertaking in Ex. P-3 


+ 
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ceased to be binding as soon as goods more 
than Rs. 200 in value were given on credit. 
There is no suggestion of such a plea on 
the record. Fajli Hussain himself does not 
suggest such an interpretation of the 
suretyship, either in his pleadings or in the 
witness-box. The letter is of course not 
artistically worded, but it seems to give a 
continuing guarantee for a limited amount 
of Rs. ‘200. It does not prohibit the 
advancing of goods beyond: that amount. 
The position is similar to what it was in 
Haji Moosa Sait v. P. S. P. Abdulla 
Kareem (1) and the result would be that 
. tbe surety would be liable to the extent 
mentioned in the bond. 


The main point is the effect of the acknow- 


Jedgment. It is admitted that but for this 
acknowledgment the debt in suit would 
have been time-barred. There is good 
authority for holding that a payment by a 
principal debtor dies not give a fresh 
‘starting point against the surety: Gopal 
Daji v. Gopal Bin Sonu (2), Seth Abde Ali 
v. dskaran (3), and Kothandaraman Chetty 
v. Shunmugam Cheity (4). The same reason- 
ing would apply to an acknowledgment 
and it was keld in Dialu Mal v. Firm 
Nandu Shah Dev Raj (5) that an acknow- 
. ledgment by the principal debtor does not 
save limitation against the surety, unless it 
. is shown that the latter allowed himself to 
be represented by the person who made the 
payment, These cases may not refer to 
continuing guarantees, but does that alter 
the position ? The learned Counsel for the 
. applicant maintains that when such a 
- guarantee extending to a series of transac- 
tions is given, no question of limitation 
arises so far as the surety is concerned, He 
- even goes to the length of saying that even 
ifthe creditor had allowed the items to 
become finally barred against himself tke 
surety would still be liable. He says that 
as the debt has been kept in time by virtue 
of the acknowledgment, it cannot be said 
to be not due against the principal debtor. 
According tos. 128 of the Indian Contract 
Act the liability of the surety is co-extensive 
“with that of the principal debtor, but this 
implies that the liability of the surety 
must not be extended to his detriment, 


Q) A IR 1937 Mad 360: 167 Ind. Cas. 1006;.(1937) 
M WN 46; (1937) 1M L J143; 9R M 517; 45 LW 


605 e ; 
(9)'25 B 248: 5 Bom L R 1020. 
; 3) AIR 1924 Nag 411; 84 Ind. Oas. 199; 20NLR 


40, 
(4) 32 Ind. Cas. 608; A IR 1917 Mad. 895, 


(5; 13 L 240 at p. 248; 132 Ind. Cas. 590; Ind, Rul. 
(1931) Lah. 638; A I R 1931 Lah 691. 
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Now if the debtor and the creditor had 
not agreed between themselves to take this 
acknowledgment, the debt would have been 
time barred and the surety, would have 
been released. | cannot accede to the pro- 
positicn that the surety could be called on 
to pay a time-barred debi. ‘The surety was 
entitled to expect that the creditor would 
recover payment within time and not that 
he should be called upon to make good 
items taken years previously. I find that 
the principle in the above cases will apply 
to the continuing guarantee also. Counsel 
refers me to Lalla Bunseedhur v. The Bengal 
Government (6) but that case.is distinguish- 
able as it dealt with a “contract of indemni- 
ty” (see s. 124 of the Indian Oontract Act) 
there being surety bonds against embezzle- 
ment which were renewed af different 
periods. These bonds remained in force 
and were not given up and further they 
were in favour of Government; so no ques- 
tion of limitation was raised. I hold then that 
the lower Court was correct in saying that 
tle acknowledgment did not cave limita- 
tion against defendant No. 3 or.defendant 
No. 4, l 

the application is dismissed with costs. 
Counsel's fee Rs, 20. 

8. Application dismissed. 


(6) 14 MIA 8; 9 BLR 364;16W RPO 11;2 
Suther 443; 2 Sar 689 (P 0). 





LAHORE HIGH COURT 
Civil Revision No. 527 of 1938 
October 17, 1938 
TeK CHAND, J. 
Firm LABHU MAL-BANARSI DAS— 
PETITIONER 
versus 
Musammai BIBI AND oTuERs—RegsPoNDENTS 

Provincial Insolvency Act (V of 1920), 3. 66 (2)— 
Scope—Section, whether meant for reserving tmmov- 
able property of insolvent for his wife and children 
— Punjab Debtors’ Protection Act (11 of 1936), s. 5— 
Applicability. 

The wife and children of the insolvent have no 
legal right under the general law for any provi- 
sion being made fortheir maintenance out of the 
immovuble property of the insolvent, Section 66 
(2), Insolvency Act, is not meant for reserving the 
immovable property of the insolvent for the resi- 


. dence and maintenance of the insolvent's wife and 


children. That section is meant only for the pur- 
pose of reserving a money allowance for them, 
Khushi Ram-Behari Lal v. Sat Bhawan (8), relied 
on. 

Section 5, Punjab Debtors’ Protection Act, does 
not apply to the case of an insolvent. Lal Khan 
v. Official Receiver, Ferozepore (1) and Partapav. 
Bishna 12), followed. . a 

©. R. from an order of the Additional 
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eas Judge,-Ferozepore, dated April 26, 


Mr. Shamair Chand, for the Petitioners. 
Mr. Abdul Aziz, for the Respondents. 
Order.—One Nur Motammad was ad- 
judicated insolvent some years ago. After 
his adjudication he died, leaving a widow 
Musammat Bibi and a number of children. 
In April 1937, Musammat Bibi and the 
children applied to the Insolvency Court 
. that a part of the estate of the deceased be 
reserved for their maintenance. The Insol- 
vency Judge held that under the law the 
applicants were not entitled to have a 
portion of his immovable property reserved 
for their maintenance, but as the creditors 
had agreed to a plot of banjar land 67 
kanals in area being left for the purpose, 
he passed an order that this land be not 
dealt with by the Receiver but be reserved 
for their maintenance. On appeal, the 
learned Additional District Judge has come 
to a contrary conclusion on the point of law 
and has held that, in the circumstances of 
the case, one-half of the total land left by 
the insolvent be reserved for the mainte- 
nance of Musammat Bibi and her children. 
In coming to this conclusion, the learned 
Additional District Judge has relied upon 
s. 5, Punjab Debtors’ Protection Act, which 
lays down that such portion cf the Insol- 
vents land should be exempted from tem- 
porary alienation as having regard tc the 
insolvent’s income from all sources was 
sufficient to provide for the maintenance 
of the insolvent and the members of the 
family who are dependent upon him. It is, 
however, conceded before me by the learned 
Counsel for the respondents that s. 5, 
Debtors’ Protection Act, does not apply to 
the case of aninsolvent. This section and 
the other sections in Chap. II of the Act 
afford protection to judgment-debtors “in 
execution of decrees”, and not to persons 
who have been adjudicated insolvents and 
whose property is being dealt with by the 
Official Receiver under the insolvency law. 
This has been rnled by two Benches of 
‘this Court in Lal Khan v. Official Receiver, 
Ferozepore (1) and Partapa v: Bishna (2), 
“the correctness of which is not impugned 
by the learned Counsel for the resp<nd- 
ents. Apart from the provisions of the 
Debtors’ Protection Act, the respondenta 
have no legal right under the general 
law for any provision being made for their 


(1) A IR 1937 Lah, 446; 172 Ind. Oas. 418; I LR 
(1937) Leh. 721; 40 P L R 206; 10 R L 321. - 

(2) A I R 1937 Lah. 558; 175 Ind. Cas. 7; 39 PL 
R 738; 10 R L 666, 
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maintenance out of the immovable property 
of the insolvent. As held by Addison, J., 
in Khushi Ram Behari Lal v. Sat Bhawan 
(3\, s. 66 (2), Insolvency Aet, was not 
meant for reserving the immovable property 
of the insolvent for the residence and 
maintenance of the insolvent’s wife and 
children. That section was meant only for 
the purpose of reserving a money allowance 
for them. 

The order of the learned Additional Dis- 
trict Judge was, therefore, passed without 
jurisdiction and must beset aside. As the 
Receiver and the creditors had agreed in 
the Insolvency Court to 67 kanals of banjar 
land being reserved for the maintenance of 
the respondents. Mr. Shamair Chand for 
the petitioners agrees that this area be set 
apart for the purpose, I accept the petition 
for revision. set aside the order of the 
Additional District Judge and restore that 
of the Court of first instance. In the cir- 
cumstances I leave the parties to bear their 
own costs in all Courts. 

S Revision accepted. 


(3) 431 P L R661; 128 Ind, Cas. 320; Ind. Rul. 
(1931) Lah. 48 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 197 of 1938 
September 22, 1938 
Bennet, Aq. O. J. AND VERMA, J. 
MAHTAB SINGH—ApPLIoANT 
VvETSUS 
EMPBRROR—Obpposite Party 

Criminal Procedure Code (Act V of 1898), 8. -257 
(2)-Provision as to deposit of expenses of witness, 
whether applies to warrant cases aiso—Whether there 
is rule in Province of Agra that ordinarily expenses 
of witnesses in warrant case should be borne by 
Government—Number of witnesses largz and coming 
from many parts—Thetr expenses, whether reasonable 
charge on Government—Mugistrate, if can in such case 
require accused to deposit expenses of witnesses. 

The Criminal Procedure Code gives a Magistrate a 
discretion to pass an order under s. 257 (2), Griminal 
is ,subject to 
8, 544 and the rules passed by the Local Government 
under that section, that is a Magistrate cannot’ pay 
from Government the expenses of witnes3es attending 
if he is not authorized to do so by the rules of the 
Local Government, The provision regarding deposit 
of expenses of witnesses applies not only in summ ons 
cases but also in warrant cases There i3 n> pro- 
visionin the Province of Agra that the ordinary pro- 
cedure in 8 warrant case is for the Government to 
bear the costs of the accused's necessary witnesses, 
and the matter is left entirely tothe discretion of the 
Magistrate. [p. 775, col. 2; p. £76, coL 1 | : 

In a case where the number of witnesses is large 
and they come from many parts of the country, their 
expenses cannot be said to bea reasonable charge or 
Government and the Magistrate in such a case is 
perfectly entitled to hold that these expenses cannot 


. 
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reasonably be incurred by Government under s. 544, 
Criminal Procedure Code, and is, therefore, correct in 
requiring that the expenses should be deposited prior 
to the issue of summons jn accordance wiih s. 257 (2), 
Criminal Procedure Code. Cr. R No 655 of 1931, 
relied on, Parbhuv. Emperor (1), distinguished. 
Sayed Haitb v. Emperor (8), explained and Debi Singh 
v. Emperor :2), dissented from, [p 776, col.1.] 


Cr. R. made by the Sessions Judge, 
Mainpuri. dated February 10, 1938. 

Mr. S. N. Misra, for the Applicant. 

The Deputy Government Advccate, for the 
Orown. 

Bennet, Ag C. J.— This is a criminal 


reference hy Mr. K. N. Joshi, the Sessions 


Judge of Mainpuri, recommending that the 
order passed by a Magistrate be set aside 
and he be directed to give all reasonable 
facilities to the accused in establishivg his 
defence. The case before the Magistrate of 
Shikohabad was one under s. 110, Crimi- 
and the accused 
Mahtab Singh resides in a village Amora in 
Shikohabad sub division. The first order 
of the Magistrate was cn December 17, 1937, 
and he stated that that date had been fixed 
for the defence witnesses at the request of 
Connsel for the accused because it provid- 
ed facility for the defence witnesses resid- 
ing in the village of the accused which was 
close to the place where the Magistrate was 
helding his Court. The witnesses were not 


pPreduced and the Magistrate adjourned the 


case unlil the next day and said that the 
accused should state the next day if he did 


‘not wish to examine local witnesses, and he 


should prepare a list of his witnesses and 


‘file it in Ocurt. The nex; day, on Decem- 


ber 18, 1937, no witnesses for the defence 
were produced in spite of the order for 


production. The excuse given was that the 
list was not ccmplete. The Magistrate gave 


a furth:r adjournment to January 7, 1938, 


‘and directed that list of defence witnesses 


should be filed by December 23, 1937. 


-No such list was filed on December 23, 


1937. On the date fixed, January 7, 19385 
the accused handed ina list of witnesses 


- which contained so many -nrmes_ that 


the Counsel for defence hss no‘ been able 
to count them. The list consists of 13 pages 
of which six piges are typed and the 
remaining pages are in handwriting, some 
in English and some in Hindi The list is 
arranged by departments, First of all 
there-are 16 railway witnesses; then come 
seven postal witnesses; then come seven 
canal department witnesses; 
eight witnesses of a newspaper called Bekar 
Sakha; then come, ten college examiners; 
then come six outside officers, retired 
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District Magistrate, etc; then come 42. wit- 
nesses from Shikohabad Town, including 
school masters and medical practitioners 
and persons of position; then come ten 
candidates and diploma holders, somè 
of whom Game from places from which it is 
not possib'e to summon witnesses,,such as 
Nepal; then come 13 witnesses from Main- 
puri, six witnesses from Ktawab; six wit- 
nesses from Mutira, nine witnesses from 
Agra, fcur witnesses from Cawnpore, three 
witnesses from Lucknow, three witnesses 
from Allahabad, four witnesses from 
Lahore, four witnesses from’ Delhi, five 
witnesses from Aligarh, four witnesses frem 
Bombar, five witnesses from Calcutta, one 
Chandanst three wilnesses 
from Benares and one witness from Dacca 
in Bengal. These names are typewritten. 
Then follows a Jarge number of witnesses 
in handwriting from different parts of the 
province. The total of these in hindwriling 
is 114. Tbe totalin the typed lists is 174, 
and the grand totalis 288. Now, ihe order 
of the Magistrate whica is under reference 
stated: 

“He has now given a very long list of witnesses 
which he intends to call and examine and has given 
no reasons for such a large number of witnesses 
However, am not inclined to interfere with his 
choice as far as the number of witnesses and the 
nature of evidence he intends to produce, but he shall 
be responsible for the c st. He is not in custody 
and there is no reason why he should not stand the 
cost of witnesses when he ig intending to summon 
such a large number of them. He shall, therefore, 
deposit their approximate cost within four days 
from this day otherwise no summonses can be issued 
to the witnesses. Ifhe isunable to make a correct 
estimate of the cost at present, he should deposit at 


least Rs 500 to begin withand then adjust the 
amount later on." 


It is clear that there was no refusal by 
the Magistrate to summon any of these 
witnesses under s. 257 (1), Criminal Proce- 


dure Code, .but his order is passed under 


s. 257 (2) which provides as foll ws: 

“The Magistrate may, before summoning any witness 
onsuch application, require that his reasonable 
expenses incurred in attending for the purposes of 
the trial be deposited in Court.” 


An application was made to the Sessions 
Judge, stating in para. 2 that the applicant 
being of bai), wus no legal grcund. for 
saddling the applicant with the costs. of 
summoning the witnesses, andin para. 3 
that the order of depcsiting Rs. 500 as a 
conditicn precedent to the summoning of 
witnesses is practically to hamper the 
accused in his defence. The order ofthe 
Sessions Judge extends over three typed 
pages and ‘in tbis order, although he refers 
in two places tos. 257 (2), Criminal Proce- 
dure Code, he deals with the matter as- if it 
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was a case of refusal to summon wit- 
nesses under s. 257 (D, Criminal Procadare 
Code. The learned Sessions Judge assumes 
that the provision of Jaw which is in 
question is 8. 257 (1) and he has apparently 
got this idea fr.m three rolings which he 
quoted. It is most regrettable that the 
learned Sessions Judge did not read 
S. 257(2 und apply his mind to it and appar- 
ently he has been misled by this neglect. 
The first ruling to which he referred 
was Parbhu v. Emperor (1). This was a 
case where p. $15, col. 2 states that the 
Magistrate did not adjourn the case for the 
evidence of a defence witness, Ram Narain. 
He ordered that the deposition of this 
‘witness should be dispensed with. The 
ruling referred tos. 257 (1) and pointed 
out that the Magistrate under that sub- 
section had only power to refuse if the 
conditions of that sub-section existed. 
There was no question in that ruling of 
s. 257 (2). Itis true thatthe head-note by 
error refers to sub-s. (2), but the Court is 
not responsible for the errors of persons 
who compose law reports. 

The next ruiing to which the learned 
Sessions Judge referred was Debi Singh 
v. Emperor (2), p. 142, eol, 2 shows that 
there was a list of 20 witnesses filed by the 
defence andthe Magistrate ordered costs 
to be deposited and that accused should 
explain for what evidence he has summoned 
the Raja Saheb, and that the list should be 
curtailed. On the following day, the 
accused filed a petition containing a list 
of 11 witnesses and stating that he could 
not afford to pay the costs of the witnesses 
which had been assessed at Rs, 80. The 
order of the Court was: “Nos. 2 to 10 may 
be .summoned for the present but not 
the Deputy Magistrate and the Raja”. 
-Now itis clear, therefore, that the Court had 
summoned 9 of the 11 witnesses and 
refused to summon 2under s. 257 (1). 
On p. 143, col. 1 the Court pointed out that 
the Magis‘rate must record his remark for 
refusal in writiag which he had not done 
‘and added : 
` “But the inability or even refusal to pay the 
costs of the witnesses would not be adequate ground 
.in awarrant case and no inference can be drawn 


either that the accused failed to state orally to the 
Magistrate the reason why they desired process in 


respect of the Raja or that the Magistrate considered | 


-that there was grqund such asisset outin s 2957, 
for refusing process" 


- cl) AI R1929 All. 914: 120 Ind Cas, 123: (192) Cr. 
Cas. 64°: 30 Or. L J7 1:55;(1830; A L J 226; Ind. Rul, 

*(1930) All 11. . 2 

, (2) AIR 1994 Pat, 142; 74 Ind, Oas. 863; 24Cr. Ld 
gal; 9 PL T 112, a 
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Now sa far as this ruling miy be taken 
to indicate that the Magistrate is not 
entitled to pass an order for the deposit of 
costs prior to issuing summons under the 
provisions of s. 257 (2), we cannot agree 
withthe learned single Judze, Macpher- 
son, J. Macpherson, J.friled to refer to 
the provisions of s. 544 which provides as 
follsws: 

“Subject to any rules made by the Local Govern- 
ment, any Oriminal Court may, if it thinks fit, 
order paymant, on the part of Government, of the 
reasonable expenses of any complainant or witness 
attending for the purposes of any enquiry, trial or 
other proceeding bafore such Court under this 
Oode.” 


Wedonot know what are the rules 
passed by the Local Government in Patna 
in regard to this matter. But whatever, 
those rules are, they haveno bearing on 
the rales in this province. The Oriminal 
Procedure Code give a Magistrate adiscre- 
tion to pass an order under s. 207 (2) and 
his discretion is subject tos. 544 and the 
rules passed by the Local Government 
under that section, that is a Magistrate 
cannot pay from Government the expenses 
of witnesses attending if hais not autho- 
rized todo so bytherulesof the Lal 
Government. Macpherson, J. was appa- 
tently under the impression that these 
rales wonld not apply in a wurrant case, 
Heis mistaken because s. 257 (2) is in 
Ohap. XXI, Criminal Procedure Oode, which 
dea's solely with warrant cases. ‘There is 
n> doubt a similar provision in Ohip. XX, 
which deals with summons cases, namaly 
s. 244, sub-s. (3. Exchof these chipters 
therefore has a similar provision and it 
is obvious, therefore, that tae provision 
applies not oaly in summons cises but 
nis) in warrant cases, The third ruling 
was Sayed Habib v Emperor !3) Sir Shadi 
Lal had bafore him a case where a 
Magistrate wns trying a charge under s. 393, 
Penal Gode of assault on a public ser- 
-vantin the discharge of his duty which 
a warrant case. The Magistrate 
passed an order that the accuse1 were to 
deposit the expenses before summons for 
their witnesses would issue. Sir Shadi Lal 
stated : 

“But the ordinary procedures in warrant casas— 
and I am here dealing with a warrant case—is that 
the cost of causing the attenlance of accu3ed's 
necessary witnesses ig usually borne by Govern- 
ment: vide Rules and Orders of the High Court, 
Vol, 2, Ohap. VI, para, 67, The Magistrate has no 
doubt authority to depart from this usual practice, 


but there should be strong and cogent reasons for 
making the departure.” 


13) AI R 1929 Lah. 23; 117 Ind. Oas, 667; 30 Cr, L J 
814; Ind, Rul. (1929) Lah, 687. 
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It may be here pointed out that Sir 
Shadi Lal was giving a decision in regard 
to the particular rules of the Local Govern- 
ment in force in the Punjab and embodied 
in the rules of the Punjab High Court. It 
has not been shown by tbe learned Counsel 
that there has been a similar provision in 
this Province of Agra that the ordinary 
procedure in a warrant case is for the 
Government to bear the costs of the ac- 
cused’s necessary witnesses. The rule for 
this province is embodied, so far as we 
have been able to find it, in the Manual of 
Government Orders, Judicial (Oriminal) 
Department VI, para. 900, which is as 
follows : 

“The Criminal Oourts are authorized to pay at 
the rates specified below the expenses of all com- 
plainants and witnesses who are legally bound to 
attend in such Oourts: Provided that no such 
payment shall be made from public funds to any 
witness in cases where under the provisions of any 
law in force the reasonable expenses of such wit- 
nesses have by order been deposited in Court as a 


condition precedent to the issue of process to compel 
attendance.” 


This rule of the Manual of Government 
Orders does not, like the Punjab High 
Court rule, prescribe that usual expenses 
should be paid to witnesses for the accused 
in a warrant case. The matter is left en- 
tirely tothe discretion of the Magistrate. 
Therefore the Magistrate has a right to 
exercise this discretion in accordance with 
s. 544, Criminal Procedure Code that is if 
he thinks fit, he may order payment of the 
ecsts of witnesses for the accused in any 
case, summons Case or warrant case. The 
section shows that the expenses should be 
reasonable. In the present case, we are of 
opinion that ih cannot be said that the ex- 
penses of the witnesses of the accused would 
be reasonable, In view of the large number 
and of the fact that they come from many 
parts of the country, we do not consider that 
ithas been shown that these expenses would 
-be at alla reasonable charge on Govern- 
ment. Therefore.in our opinion, the M agis- 
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be produced. The Magistrate stated these 
facts in his explanation and added that he 
did not consider that Goverament should 
be burdened with the expenses when the 
accused was well-to-do and was being de- 
fended by leading lawyers. Sir Shadi Lal 
stated in regard to this explanation that 
the Magistrate could. decline under s. 257 
(1) to compel tha attendance of all the 
witnesses if he considered that the applica. 
tion to summon them was made for the 
purpose of vexation cr delay or for defeat- 
ing the ends of justice, but that the Magis- 
trate had not passed that order. In view 
therefore of the rules of the Punjab High 
Court and the Local Government the order 
of the Magistrate as it stood was set aside 
and the Magistrate was directed to proceed 
in the manner indicated above, thas is 
that he was not bound to summon witnesses 
if he was of opinion that the application 
was not bona fide and was made for no 
other purpose than for vexation, delay or 
for defeating the ends of justice. Now, 
that particular ruling was passed in view 
of the particular order in the Punjab in 
regard to the payment of witnesses. The 
ruling will not apply to this province be- 
cause there is no such order of the Local 
Government or of the High Oourt. On the 
contrary we may point out that there is a 
rule of the High Court which has not been 
complied with by the acensed in the present 
case. In the General Rules (Criminal) for 
Courts Subordinate to the High Oourt of 
this province, it is provided on p. 7, 
Chap. ILI, r. 8, as follows: 

“Every application for the issue of process for the 
attendance of witnesses shall, if the party present- 
ing the application is represented by a legal practi- 
tioner, contain a certificate signed by such legal 
practitioner that he has satisfied himself that the 
evidence of each of the witnesses is material in the l 
Case, 

We have eximined the record and find 
that although the accused was defended by 
a legal practitioner, as is also stated by the 


irate was perfectly entitled to hold that. Magistrate in the first order quoted, no 


these were expenses which could not rea- 
sonably be incurred by Qcvernment under 
S, 544, Criminal Procedure Code, and he 
was therefore correct in requiring that the 
expenses should be deposited prior to the 
issue of summons in accordance with s. 257 
(2), Oriminal Procedure Code. The ruling 
of Sir Shadi Lal then proceeded to point 
‘out that the list before the Magistrate was 
of 121 witnesses,-most of whom belonged to 
different Districts in the province and eight 
‘outside the province and it was stated that 
more witnesses of the same number would 


certificate has been filed by such legal 
practitioner that he has “satisfied himself 
that the evidence of each of the witnesses 
is material in the case. For this reason 
alone, the Magistrate should have refused 
to issue process and we invite his attention 
to this provision and also the attention of 
the learned Sessions Judge., We have been 
shown a number of other rulings by the learn- 
ed Counsel for the accused, but we consider 
it unnecessary to refer to them; because all 
of them deal with orders passed under 
8. 257 (1), Oriminal Procedure Code, and 


$ 
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the present order is passed under s. 207 
(2), Criminal Procedure Code, and, there- 
fore, the rulings have no bearing. We 
refer to one ruling mentioned by the learned 
Counsel for the Crown, Mr. Shanker Saran: 
Ganpat Rai v. Emperor, 24 Or. L. J. 686 
=73 Ind. Cas. 7582 (4). This raling stated: 


“Section 257 (2), Oriminal Procedure Qode, fully . 


empowers 3 Magistrate trying a case to order that 
reasonable expenses of a witness shall be deposited 
by the applicant in Court before he is sommoned, 
and it bas not been shown why the District Magis- 
trate should not have exercised this power in this 
particular case.” 


The learned Judge further points out on 
687, col. 2, that if a contrary rule were 
followed, then s. 257 (2), Criminal Proce- 
dure Code, woald become an entirely dead 
letter, that is, it is not necessary that an 
order should only be passed under s. 257 
(2) if tre conditions of s. 257 (1) exist, 
These two subssections deal with different 
cases. Under sat-3, (1) the order which 
is passed is an absolute refusal to issue 
process for certain reasons which are 
recorded. Under sub-s. (2) the order isa 
conditional one that process will be issued 
on a certain condition. No doubt if the 
accused refuses to fulfil the condition, then 
the process is not issued and the result is 
the same asif there had been an order, 
under sub-s. (1), and again the same 
result would ensue if the accused does not 
apply for the issue of process at all. There 
is an wnorsported ruling of Allahabad High 
Court in Criminal Revision No. 655 of 
1931, Balkrishna Sharma v. Emperor by 
King, J., oon October 26, 1931, where it 
was laid down as follows : 

“The most practical check upon summoning an 
excessive number of witnesses is the requirement 
that the defence should deposit in Court the rea- 
sonable expenses of summoning the witnesses. 

I, therefore, allow thie application and set aside 
the Magistrate's order refusing to summon more 
than 10 out of the 78 witnesses, The accused will 
be entitled to summon any of the witnesses on his 
revised list if he deposits such sums for their 
attendance as the District Magistrate may order 
under s. 297 (2)." 


This ruling shows that the order of the 
Magistrate in the present case was in 
accordaace with the authority of this High 
Court, a3 the principle laid down in the 
ruling exactly covers the order of the 
Magistrate in the present case. Learned 
Counsel for the accused has not attempted 
to argue thatthe list of witnesses handed 
in by the accused and his Counsel in the 
Court below was a reasondble list. It is 
obvious that the witnesses called from all 


(4) 24 Or, LJ 686; 73 Ind. Oas, 782; A IR 1923 Lah 
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over the country and witnesses who are 
mostly officials of different departments and 
persons of position have been called for no 
other reason than to causa public incon- 
venience and expense and annoyance to 
Government. In addition to the orders of 
Government in the Manual of Government 
Orders Para 90), we mayrefer toG. 0. 
No. 1224 (A /VI-1369—1931, dated July 29, 
1932. addressed to all District Magistrates 
where it is directed : 

“2 I am also to draw your attention to G, 0. 
No. 1867/VI-1369-1931, dated December 16, 193), 
and to say that it should again be impressed on all 
Subordinate Magistrates that they should not 
summon witnesses for the defence blindly without 


first satisfying themselves that the witnesses really 
are required.” 

Again in G. O. No. 678/VI 1369-1931, 
dated May 1, 1933, addressed to all Dis- 
trict Magistrates it is directed : 

“3. Iam also to draw your attention tothe pro- 
visions of s. 257, Criminal Procedure Oode, and to 
request that Magistrates should be enjoined to 
exercise their discretion under this section in the 
case of witnesses of accused persons,” 


These orders make the position of Govern- 
ment clear, and we see no reason why the 
Criminal Courts should lend themselves 
to such an abuse of the processes of the 
Court or such a waste of public money and 
time, both of the Court and of the psrsons 
sum noned, a3 the accused desires in the 
present case. In our view the action taken 
by the accused is one which should be 
checked, and we are greatly surprised that 
Mr. K. N. Joshi who was officiating as 
Sessions Judge could, for a moment, have 
contemplated that the order of the Magis- 
‘trate was not a proper order. As it is, 
Mr. Joshi has delayed the trial of this 
ease from January till September, and he 
has taken up the time of this Court and 
his own time with a matter which should 
not have been brought before this Court. 
We trust that Mr. Joshi will in future read 
the section under which any order has 
been passed before he proceeds to deal with 
“that section in exercise of his powers of 
appeal or revision. With these remarks we 
reject this reference and we direct that the 
Magistrate should proceed with the trial of 
the case. 


S. Reference rejected. 
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Criminal Appeal No. 410 of 1938 
September 1, 1938 


Ram LALL, J. 
MANZUR ALI—Convictr—APppELLANT 
VETSUS 
PMPEROR-—OPPOSITER PARTY 


Criminal Procedure Code (Act V 1898), s. 197— 

Prosecutionof public servants for offence of criminal 
breach of trust — Sanction, if necessary — Sanction 
obtained after institution of complaint but before 
recording evidence—Accused not prejudiced—Trial 
held not vitiated. 
“No sanction under s. 197, Criminal Procedure Code 
is necessary forthe prosecution of a public servant 
for an offence under s, 109, Penal Code, because in 
committing such an offence the public servant 
cannot be said to be acting in the discharge of 
his official duty. In fact, in misapporpriating 
such moneys he intends to actin direct opposition to 
his duty, and his office merely provides him with the 
opportunity of committing the offence. Emperor v. 
Mg Bo Maung (1), relied on. Newbould v. Emperor (2), 
doubted. 

The object of sanction unders. 197, Criminal Pro- 
cedure Code isthat a public servant should not be 
unduly harassed, and the word “institution” should 
not be given & very narrow meaning. In one sense 
it is true, a Court takes cognizance ofa matter as 
soon as it makes any order, however formal, but, even 
ifsuch formal orders are considered to have been 
made without jurisdiction, this Haw will not affect 
orders made after the defect has been removed and 
the Courtis properly seised of the case. In dealing 
with all technical objections of procedure, the final 
test is ‘whether or not the accused has in any way 
Pees nrelzoices by the alleged irregularity. [p. 780, 
col. 1. 

In prosecution of a public servant the sanction was 
not obtained before the institution of the complaint 
but was actually put on record before recording the 
evidence. The accused was in no way prejudic- 


ed : 
Held, that the trial was not vitiated. 


Or. A, from the crder of the Magistrate, 
id Olas3, Gurdaspur, dated March 16, 

Dr. Mohammad Alam and Mohammad 
Amin Khon, for the Appellant. 

Mr. Hans Raj Aggarwal, for Advocvte 
General, for the Crown. 

Judgment.—One Manzur Ali, son of 
Ghulam Mohammad. was tried by Sheikh, 
Abdur Rahim, Magistrate, First Class, 
exercising enhanced powers under s. 30 
at Gurdaspur, under s. 409. Indian Penal 
Code, in respert of embezzlements of 
funds entrusted to him by various depositors 
for credit into their Savings Bank accvunts, 
A large number of such offences were 
alleged to have been committed by Manzur 
Ali and a number of cases were put up 
against him on similar facts. He was 
convicted in seven such cases and sentenced 
to various terms of imprisonment and fine. 
In the first case (Criminal Appeal No. 410 
of 1938) he was convicted on three counts 
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and sentenced to two years’ rigorous 
imprisonment and Rs, 1,000 fine on each 
count; the sentences to run consevutively, 
In five other cases he was convicted under 
s. 409, Indian Penal Gode, and the sentences 
in those cases were such that the appeals 
lay to the Sessions Judge and not to this 
Court direct. In one other case (No. 428 
of 1938), he was convicted under- ss. 420/403 
Indian Penal Code, and sentenced to 
two years’ rigorous imprisonment under 
s. 420, and to two yeurs’ rigorous imprison: 
ment and a fine of Rs. 3,000 under s, 408, 
Indian Penal. Code, the santenses of 
imprisonment to run concurrently. All 
the six cases in which the appeals lay to 
the Sessions Judge were transferred to this 
Oourt as the questions of law and fact 
involved were similar, if not common; and 
all tha appeals were heard one after the 
other, the same set of Counsel appearing 
in all the appeals. As similar points are 
involved, it would be convenient to record 
a detailed jndgment in one case and to 
make references to it whenever necessary 
in disposing of the other appeals. 

At the outset Dr. Mohammad Alam 
took objection to the jurisdic:ion of the 
trial Court on the ground that no proper 
sanction of the Governor-General had been 
obtained in this cise and that, therefore, 
all the proceedings before the Magistrate 
were ultra vires and void. Mr. Hans Raj 
Aggarwal, who represenied the Crown 
before me, argued in reply that, firstly, 
no sanction in this case was necessary; 
in the second piace, even if it be held 
that sanction was necessary, such a sanction 
was obtained and put on record of the 
cise and that in any case ifthere was 
any irregularity, either in ths terms of 
the sanction or in placing it on the record 
ut the proper stage, such irregularity was 
not material and did not cause any prè- 
judice to Manzur Ali in his defence, and 
hence the matter was amply covered by 
the provisions of e. 537, Criminal Procedure 
Code. So far asthe preliminary objection 
is concerned, this affects all the appeals, 
except Criminal Appeal No. 423 of 1938, 
and the case for the appellant is that he 
was arrested in connection with these 
offences on August 4, 1937. and a Magis- 
trate in the district granted bail on the 
5to. He was re-arrested on*August 12, 1937, 
and about three months later a Special 
Magistrate was appointed. Nò sinction 
was Obtained to the institution of these 
proceedings upto this time. The evidence 
in the case‘ commenced on January 24, 

e 


1939 
1938, and it was only one day previous to 
this, namely on January 28, that a saction 
granted by His Excellency the Governor 
of the Punjab and another sanction granted 
by His Excellency the Governor-General 
was put into Court. 

The cbjections are based on two grounds. 
The first of these is that the sanction of 
the Governor-General bears no date, and 
the second is that this sanction was 
not obtained before the institution of the 
complaint. So far as the firat ground of 
objection is concerned, I can see no force 
whatsoever inasmuch as the actnal letter 
of sanction was put into Court on January 
23, 193s, and, therefore, it must have been 
granted before that date, and in any case, 
long before the evidence began t be record- 
ed in the case. So far as the second ground 
is ‘concerned, reliance is placed on the 
language of s. 270, Government of India 
Act, 1935. This section provides that no 
proceedings shall be instituted aginst any 
person in respect of any uct done or pur- 
- porting to be done in the execution of his 
duty as aservant of the Crown in India... 
except with the consent...of the Governor 
General in his discretion. Jt is urged that 
the provisions are mandatory andif they 
are not complied with, the whole proceedings 
are void. It is further argued that the 
question of prejudice in the case of the 
Violation of mandatory provisions of a statute 
does not arise. It is suggested that the 
consent of His Excellency the Governor: 
General having been given after the pro- 
ceedings had been instituted bas prejudiced 
the appellant to the extent that His 
Excellency consented not to the institution 
of proceedings but only to the carrying on 
of proceedings which had alraady been 
instituted. It is suggested that His Excel- 
lency’s hands were forced by tke fact that 
proceedings were already going on and 
that had these proceedings not been going 
on, His Excelleacy would have probably 
withheld his consent. I am unable to see 
day force whatoever in the suggestion that 
His Excellency’s hands were forced in any 
way or that the slightest prejudice has been 
caused to the appellant by the giving of 
the consent after the compliant against tke 
petitioner had been put in. 

On other hand, it is urged by learned 
Counsel who appeared for the Crown that 
the appellant was on the ministerial 
staf of the Post Office drawing Rs. 130 
per mensem or less and, therefore, could 
have been removed by the Superintendent 
-of Post Offices: vide Vol. 3 of the Posts 
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and Teləgraph Manual, UOorraction Slip, 
dated June l, 1937. As the appellant was 
removable by the Suoverintendent of Post 
Offices, itis argued that no sanction was 
necessary. I am not impressed with this 
argument but there is considerable force in 
the next argament of the learned Counsel 
which is to the effect that nos inction under 
s 197, Criminal Procedure Ode is nacessiry 
for the prosecution of a public servant for 
an oifence under s. 409, India: Penal Code, 
because in committing such an offence the 
public servant in question cann ot be said to 
be acting in the discharge of his official 
duty. As pointed out in a Full Bench deci- 
sion of the Burma Court in Enperor v. 
Mg Bo Maung (|) when a public servant 
commits criminal breach of trust in respect 
of moneys belonging to Government which 
pass through his hands, he cannot be said to 
bs acting or even purporting to act in the 
execution of his duty as such public servant. 
Jn fact, in misappropriating such moneys 
Le intends to act in direct opposition to bis 
duty, and his office merely provides him 
with the opportunity of committing the 
offence. Currie, J. ia Newbould v. Emperor 
(2) no doubt held taat sanction ia such 
cases was necessary, but I am not con- 
vinced that this decision lays down the 
correct rule of law. It seems to me that 
there is considerable forcein the argument 
on which the Full Bench decision of the 
Burma Oourt proceeds. 

Inthe next place it appears to me that 
the real trial in the case commenced on 
January 24, 1938, when the evideace was 
first adduced by the Crown. If, on 
January 24, 1938, a new Magistrate had 
come in and commenced the trial afresh, he 
could obviously have done so on the sanction 
which had been granted before January 23, 
the date on Which it was actually put into 
Court. All tbat can be said is that any 
proceedings that were taken in this case 


«before J muary 23, were open to objection 


but all proceedings taken after January 23, 
in my opinion, cannot be challenged. Even 
if the proceedings taken before January 23 
which consist of no mure than the granting 
of bail and the arrest and re arrest of 
the appellant are wiped out as being ultra 
vires, this fact will not in any way affect 
the merits of the case or the procedure after 
the granting of the sanction. It has als) 

(1) 13 R 540; 157 Ind. Cas. 1034; A IR 1935 Rang, 


a Sr Or. Cas, 964; 36 Or. L J 1272; 8 R Rang, 
1 (F B). 

(2) Al R 1936 Lah. 781; 165 Ind. Cas. 61; (1936) 
Cr. Cus. 793; 37 Or. L J 1056; 38 P L R 1061; 9R L 
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been argued on behalf of the Crown and, 
J think, with considerable force that, 
even if it be presumed that there was some 
irregularity in the starting of proceedings 
without a proper.sanction, before January 23, 
the irregularity, if any, was condoned by 
the granting of the sanction before evi- 
dence was led in the cass. But as I 
have stated before, the crux of the matter 
is that the proceedings taken before the 
23rd can be entirely ignored. The object 
of sanction is that a public servant should 
not be unduly harassed, and it seems to me 
that the word ‘ institution” should be given 
a very narrow meaning indeed, if the con- 
tention of the appellant is to prevail. In 
one sense it is true, a Court takes cogniz- 
ance of a matter as socn as it makes any 
order, however formal, but, even: if such 
formal orders are considered to have been 
made withont jurisdiction, this flaw will 
not affect orders made after the defect has 
been removed and the Court is properly 
seised of the case. l 

The objection is at best highly technical 
and in dealing with all technical objections 
of procedure the final test is whether or 
not the accused hasin any way been pre- 
judiced by the alleged irregularity. Learned 
Counsel was asked repeatedly to suggest in 
what manner his client had been prejudiced 
but he was totally unable to give any con- 
vincing answer, and had finally to fall back 
on the argument that when mandatory 
provisions are breached; the question of pre- 
judice does not arise. It has been repeatedly 
held that a sanction under s. 197, Criminal 
Procedure Ocde, can be put in at any stage 
of the proceedings, but in this case this was 
done before the actual proceedings, namely 
the evidence in the case began to be record- 
ed. Itis significant that the objection was 
not taken in terms in the lower Court, but 
eyen if it had been so taken, my opinion is 
that, in the absence of prejudice, the objec- 
tion would have been without force even if 
it be held that a sanction was necessary ate 
all. -After giving the matter very long and 
anxious consideration, I am of the opinion 
that in the present case no sanction was 
necessary, that if it was necessary it had 
actually been obtained and put on the 
recotd and the fact that this sanction was 
obtained after the complaint had been put 
in does not affect the proceedings in view 
of the total absénce.of any prejudice to the 
accused, 

The first appeal is No. 410 of 1938 in 
‘which the allegation is that one Tulsi Ram 
had a Post Office Savings Bank account 
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ab the Sub Post Office, Batala City, and, 
that on July 12, 1933, a sum of Rs. 400 
is shown to have been withdrawn from. this 
account by the appellant without the know- 
ledge or authority of Tulsi Ram, after hav- 
ing forged the signatures of Tulsi Ram on 
the application for withdrawal. The second 
charge is that, on July 17, 1933. Tulsi 
Ram's account was similarly debited with 
a sum of Rs. 1,300 on an alleged withdrawal 
by Tulsi Ram, and both these sums were 
criminally misappropriated by the appel- 
lant. The third charge is that, on Decem- 
per 30, 1933, Tulsi Ram handed over Rs. 70 
to the appellant for being credited to hig 
Post Office Savings Bank Account but, 
instead of placing that money to his credit, 
he criminally misappropriated this sum 
also, The case for the prosecution is, and 
this fact has not been denied that Manzur 
Ali was in charge of the Sub-Post Office 
at. Batala City and that the Head Office 
is'at Gurdaspur. It is also established 
and not denied that the appellant had been, 
in sole charge of this Sub-Post Office for 
over 20 years and that his assistants were ` 
illiterate or semi-literate peons who were 
not permitted under the rules to deal with 
any portion of the Savings Bank accounts 
business. Itis further established and not 
denied that the appellant as Snb-Post- 
master in charge was the sole custodian of 
the stamps of the office and that the rules 
required him to keep these stamps in his 
personal custody. ; 

The method of working in this branch 
and the appellant’s duties may briefly be 
described as follows: When a customer or 
depositor wishes to open a Post Office 
Savings Bank Account, he tenders the 
money with which he wishes to open the 
account tothe Sub Postmaster in charge 
who thereupon gives him a preliminary 
receipt. The Sub-Postmaster enters the 
amount so received in the Sub-Office Sav- 
ings Bank Journal and takes the specimen 
signatures of the depositor on a printed 
form. This form is in two parts ; the part 
bearing the signatures of the depositor is 
retained in the Post Office while the other 
is sent to the Head Office intimating the 
receipt of money and requesting the issue 
of the relevant Pass Rook. The Head Office 
then issues the Pass Book to the depositor 
through the Sub-Office and,this Pass Book 
is handed over tothe depositor and the 
preliminary receipt given to himis taken 
back from him.. On this receipt the Sub- 
Postmaster obtains another set of specimen 
signatures of the depositor and these subse- 
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quent signatures are then sent to the Head 


“Office for record. The net result is that 


one set of signatures remainsin the Sub 
Office and and another in the Head Office. 
The depositor, as I have said before, is 
handed overthe Pass Book and whenever 
any transaction, whether of credit or of 
withdrawal, is made in this account, the 
Pass Book has of necessity to be presented 
at the Sub-Office and entered up by the 
Sub-Postmaster in charge. A copy of the 
account of the depositor is kept as a Ledger 
Account in the Head Office, but in the 
Sub-Offics the entries relating to all the 


accounts are kept together in the Sub-Office 


Savings Bank Journal. When a depositor 
wishes to make a deposit he brings. the 
Pass Book with him and the amount of 
the deposit is entered in the Savings Bank 
Pass Book by the Sub-Postmaster and the 
Pass Book handed back to the depositor 
with the credit entry duly initialled and 


stamped by him. The receipt of this money 


is entered up by him in the Sub-Post 
Office Savings Bank Journal and intimation 
of this fact is sent that very day to the 
Head Office where relevant entries are made 


“in the Ledger Account of each depositor. 


When a depositor wishes to withdraw 


money from his Savings Bank Account he 


pd 


again comes to the Sub-Post Office with his 
Pass Book and he is required to fill in and 
sign an application for withdrawal in which 


the balance at his credit has got to be 


entered by the depositor. Thereupon an 
entry is madein the Pass Book debiting 
his account with the amount withdrawn. 
This entry is duly initialled and stamped 
by the Sub-Postmaster and the Pass Book 
handed back to the depositor. The original 
application for withdrawal is sent up to 
the Head Office and relevant entries are 
also made in the Sub-Post Office Savings 
Bank Journal that very day. In the Head 
Office this application for withdrawal, 
which bears the signature of the depositor, 


is compared with his specimen signature. 


already on the record and after the balance 
given on the application is compared with 


: his balance in the ledger, the entry is duly 


posted up -in the ledger. In the ease of 
deposits if is required by the rules that 
intimation in the form of an acknowledg- 
ment be sent by the Head Office to the 
depositor of the factum of the deposit. 
While this account is running, interest is 


_ calculated periodically and entered up in 


the Ledger Account at the Head Office 
Depositors can from time to time get these 
items of interest entered. in their accounts 
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Postmaster who sends them up to ,the 


. Head Office where these entries of interest 


are made and stamped and then the Pass 
Book .is returned to the depositor through 
the Sub-Post Office. When such a Pass 
Book is handed over to the Sub- Postmaster 
for the purpose of getting interest calcu- 
lated and entered, the Sub-Pcstmaster 
gives a receipt to the depositor showing his 
last credit balance. 

Tulsi Ram. had an account at the Batala 
Oity Post Office which was started in 
December 1929. On December 21, 1932, 
the account stood ata credit balance of 
Rs. 1,689-7-3. On July 1, 1933, an item of 
Rs. 42-7-4 was credited as interest by the 
Head Office and bears the Head Office stamp 
bringing the account to a credit balance 
of Rs. 1,731 14-7. This account apparently 
went cn upto August 1936, and the Pass 
Book Ex. P-l shows that, on August 12, 
1936, by the addition of interest for the 
year 1935-36, the credit balance was 
Rs. 1,‘01-€*0. Interest has been shown as 
having been caleulatad and credited for 
three years after July 1, 1933, ¢e. for 
the years 1933-34, 1934-35 and 1935-36, 
calculated on the balance appearing in the 
Pass Book. It is significant, however, that 
after July 1,1933, the stamp of the Head 
Office has never been affixed to attest these 
credit items of interest. Tulsi Ram shifted 
from Batalato Gujranwala in 1936, and in 
duly 1937, he madean application to the 
Post Office for the transfer of his Savings 
Bank Account from Batala City to Gujran- 
wala, and, as required-by the rules, he sent 
his specimen signatures in triplicate along 
with his application. When this applica- 
tion reached the Head Office it was found 
that the balances in the Head Office Account 
were smaller than those shown in the Pass 
Book, and on this an enquiry was started. 
In the course of this enquiry the statement 
of Tulsi Ram is that he was approached 
by the relations and friends of the appel- 
lant to withdraw his application because 
there was some discrepancy in the accounts 
and that, if he did so desire, a promissory 
note could be executed in his favour upto 
the amount of this discrepancy, but Tulsi 
Ram, apparently did not agree, Ip the 
meanwhile it was discovered in the course 
of this enquiry that, not only in this but in 
Various other accounts, defalcations had 
been committed by the appellant, and the 
Savings Bank depositors in this Sub-Office 
were informed to get their Pass Books tal- 
lied, with the result, as has been brought 
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out on the record of this case, tbat an 
embezzlement in as many as t0 accounts 
was discovered of an amount of nearly 
Rs. 70,000. 

The modus operandi of the appellant 
was very simple indeed, Money was with- 
drawn and the signature forged in two 
cases, and in other cases money deposited 
was entered in the Pass Book but not sent 
up to the Head Office and did not appear 
ingtce Head Office accounts. So far as the 
depcsitor was concerned, he was satisfied 
that the credit entries appeared in his Pass 
Book and Le could not suspect that with- 
drawals had taken place because no such 
withdrawals were shown in the Paes Book. 
He was further satisfied by the fact that 
interest was periodically entered by the 
appellant himself in red ink onthe balances 
then shown as outstanding. Whenever small 
sums were withdrawn from this account, 
these were readily paid. by the appellant 
and entered in the Pass Book against his 
signature, but these small withdrawals were 
not entered in the Sub-Post Office account 
nor therefore sent to the Head Office for, 
had ‘they been so sent, he would have had 
to send up the withdrawal applications 
made by the depositor on which the depo- 
sitor would necessarily have entered up the 
amrunt then standing to his credit in tbe 
Pass Book. If, in these circumstances, the 
balance actually due to the depositor wasg 
shown and @ false withdrawal had taken 
place or a deposit had not been entered, the 
amount standing’ to hiscredit in the Head 
Office Ledger Account would necessarily be 


smaller than that shown ia the Pass Book. 


If therefore a withdrawal application had 
been sent to the Head Ofce, the balance 
would not have tallied and an enquiry 
would have been started and the fraud 
come to light much earlier. So long there- 
fore as a depositor did not wish to with- 
draw the whole of his account the appellant 
could go on making false entries with 
impunity. 

The explanation of the appellant is that 
Tulsi Ram actually withdrew the two sums 
of Rs. 400 and Rs. 1,300 referred to above 
and, ‘in fact, never made the deposit of 
Rs. 70 which he says he made on Decem- 
ber 30, 1933. His case is that Tulsi Ram 
attempted to cheat the Post Office by deny- 
ing that he had withdrawn these sums and 
taken advantage. of the fact that the appel- 
lant on both occasions through oversight or 
mistake, because he was overworked at the 
time, omitted to note down in the Pass 
Book the amounts of these withdrawals 
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which actually took place. He further says 
that the initials against the credit item of 


Rs. 70 were forged by Tulsi Rim, andare ` 


nct his In «ther words he charges ‘Tulsi 
Ram with having forged his initialsin the 
Pass Bock and denies that iic himself forged. 
the signatures of Tulsi Rim on the with- 
drawal application. The learned Counsel 
has vehemently urged that the case is one 
in which there is the word of one man 
against the word of the other and, but for 
this case, it cannot be said that Manzur Ali 
is less respectable and less worthy of credit 
than Tulsi Ram. It seems to me that the 
case is not merely one in which we have 
the bare word of one man against that 
of another. Tulsi Ram’s case is not the 
solitary case of its kind against the appel- 
lant. On the record of eash case there are 
estabilshed a number of instances in which 
the appellant has been misappropriating 
funds by using the same methods. Itis 
suggested that when complaints were invit- 
ed against the appellant, a large number of 
depositors began to make false claim on 
more or less similar allegations. Lam not. 
prepared to believe that, in the short time 
that it was known that the appellant had 
embezzled funds and complaints were invite. 
ed, a large number of depositors got together.” 
and conspired to put fcrward false cla'ms’ 
against a man who himself claims to bea 
puper., There is no cGonnec‘ion shown 
pelween the various depositors who. allege 
that their accounts have beea tampered 
with and their monies misappropriated.. ° 
Quite apart from the general improbabi- 
lities of a large conspiracy on the part of a 
number of depositors totally uaconnected. 
with each cther to falsely implicate am 
innocent man, there is good and strong 
corroboration of the statements of the com- 
plainants afforded by the evidence of the 
Government Examiner of Questioned Docu 
ments in this case. There is also the corro- 
boration that is afforded by the entries in: 
the Pass Books andthe acknowledgment 


* receipts put forward by tte various deposi- 


tors. -And last but not least is the evidence 
of the conduct of the appellant-ia offering. 
to execute promissory notes in favour of 
the complainants if the charges were with- 
drawn. There is also the corroboration. 
afforded by the fact thatthe appellant on 
the evidence owns houses and bungalows 
and had been running motor car. These 
luxuries, if enjoyed by a man drawing only 
Ks, 1.0 a month, indicate that he has 
other sources of income which i& was the 
duty of the appellant to disclose. For all- 

A 4 
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these reasons it appearsto me that the case 
. against the appellant has been proved be- 
yond ail reasonable doubt and I therefore 
reject his appeal. The- cffence is exceed- 
ingly serious and de‘crrent sentences in such 
cases are necessary. 


D. ` Appeal rejected. 
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RANGOON HIGH COURT 
Oriminal Miscellaneous Application No. 35 
of 1938 
July 18, 1938 
Roserts, C. J AND DUNKLEY, d. 
BRAHMAYA AND aNcTaER—APPLIOANTS 
versus 


Tas KING— RESPONDENT 

Criminal trial~Practice—Exzamination of wit- 
ness in committal Court—Public Prosecutor, if 
should call him or tender kim for cross-examina- 
tion—Right of Pleaders to see recordof statement 
made by prosecution witnesses under s. 164, Crimi- 
` nal Procedure Jode (Act V of 1898), or to cross- 
thereon—Criminal Procedure Code 
(Act V of 1:98), s. . 526—Application tender—Court 
from whom transfer is sought should be given 
Opportunity to instruct Government Advocate on the 
matter raised in transfer affidavit—Refusal of 
Court to allow defence to see record of statement 
made by prosecution witnesses under 3. 164, Criminal 
Procedure Gude (Act V of 1898)—Case held should be 
transferred—Iividence of Police Intestigation Officer 


interpolated during cross-examination of prosecution . 


witness—Accused held not prejudiced—Lvidence— 
Cross-examination—Hvidence-yn-chief not giren— 
Pleader is not.boiind to give out names of witnesses 
whose statements he intends to use in cross-examina- 
tion—Hight of Judge to curtail .cross-examination. 

Where a witnegs had been examined as a witness 
in the committal Court, it isnot the duty of the 
. Public Prosecutor, to call him unless it is thought 
that he can give material information in connection 
With the offence charged: nor is it his duty, to 
tender him for ercss-examination. lf the Judge 
advices the Public Prosecutor as to how the latter 
ehould exercise his discretion, no exception can: be 
taken to it; but if the Judge goes further and 
instruct the Public Prosecutor not to call him, this 
is going too far, Nga Aung Gyi v. Emperor (2), 
relied on. i . 

It isan elementary principle of natural justice 
that an accused person shall have free access at 
any time during the trial to allthe records which 
are before the Cotrt. The same considerations 
apply to therefusal to permit reference in cross- 
examination to the contents of the charge-sheet, for, 
this also forms part cf the ccmmittal reeurd. The 
defence Pleaders should be allowed to see the 
récords of statements made by the prosecution 
Witnesses to a Magistrate under the provisions of 
8. 164, Oriminal Procedure Code, or to cross exa- 
mine the witnesses thereon. 

Where the cudge Ucclined to grant all these pri- 
vilegee to the defence : 

Held, that this created an apprehension in the 
mind of the agcused that he would not get the fair 
trial and hence the case should be transferred, 

uring the trial the evidence of the Police In- 
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vestigating Offiter was interpolated. diiring the 
Crose-examination of the prosecution witness Com- 
plaint was made of this in the affidavit supporting 
the transfer petition : 

Heid, that although the Sessions Judge might 
better have waited till the investigating officer 
came to be called, he was entirely within his rights 
in putting this witness-in the box and thie could 
not besaid to have prejudiced the accused, Nga U 
Khine v. Emperor i), referred to. 

Asa matter of practice, the better course to 
adopt is that when an application for transfer of 
the case is made, the Judge from whose Qourt the 
transfer is sought tobe obtained should be given 
an opportunity of instructing the Government Ad- 
vocate on the matters raised in the affidavits, but 
any formal explanation which is subsequently in- 
PaT in the proceedings is not desirable, [p. 
784, col, 1. 

It is not till the evidence-in-chief of a witness ig 
given that a Pleader or Advocate can decide what 
material he will use for cross-examination, and 
it follows that he is by no means bound to declare 
his witnesses beforehand, but that on the other 
bund he exercises an undoubted right when he 
makes his application.in respect of each separate 
witness as the need arises.’ |p. 784, col. ¢.| 

A Judge is and always must bs in control of the 


proceedings in his Uourt. On the one hand the’ 


right of cross-examipation must be carefully 
guarded, and it must be remembered that it may be 
necessary for an Advocate to approach delicately 
aud with caution the point upon which bois seek- 
ing to obtain admissions, It may be importany that 
a witness whom he does not consider truthful should 
not be put on his guard by immediate presenta- 
tion of the case set up by the opposing side, If 
questions are couched in too bluat a form, he ma 
readily deny them. Hence considerable latitude is 
desirable since the admissions sought to be elicited 
may only be forthcoming when the witness, if he 
is concealing something, is thrown off his guard. 
On the other hand the length of cross-examination 
is by no means the criterion of its excellence, and 
it is lamentably true that lack of skill in advocacy 
often leads to «a failure to appreciate this fact. 
When irrelevant topics are pursued at-great length, 
and persistence is shuwn in going over the same 
ground again anu again in the hope of making the 
Witness appear discrepant, some limit ‘must be 
placed upon the latitude given. Continued  irrele- 
vancies and repetitious are not to be endured in- 
definitely. ibtd | 

It is most desirable that when a question is dis- 
allowed by a formal ruling and an Advocate desires 
that a note cf the ruling snould 
the proceedings, this should be done, asthe ques- 
tion whether evidence material to one side was 
improperly excluded may oft-:n engage the attention 
of an Appellate Court. Unless the Appellate Court 
knows the exact question which was disallowed, or 
the application which was refused, it is difticult to 
judge afterwards us to the propriety with which 
evidence may have been excluded frum the conside- 


ow 


be recorded in. 


Ladi 14 


ration uf a Uuurt of first instance, |p. 786, col. 2f 


Or. Mise. App, fur the transfer from «the 


Sessions Judge, Insein. 


Roberts, C. J—Tnis is an application 
for transfer cf Sessious Trial No sof i¥3s5 
of the Court of the learned Sessions Judge 
of Insein to any otuer district for disposal. 
‘ns application is madeunder s. 520, 


» 


a 


3 
? 
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- the provisions of subes. (1) (e), which lays 
down that an order of transfer may be made 
whenever it is made: to appear madeto the 

‘High Court that “such an orderis expedient 
for the ends of justice or required by any 
provision of the Code.” We desire to state=at 
the outset that it was not contended that 
a fair or impartial trial could not be‘had 
before the learned Sessions Judge, but 
merely that in the course of the trial a 
reasonable apprekension was raised in the 
mind of the aecused that they might not 
receive a fair and impartial trial. In sup- 
port..of this contention the learned Advo- 
cates for the two applicants have filed 
affidavits and the Sessions Judge has sub- 

. mitted to the Court a statement which 
forms part of the proceedings. As a matter 
of practice we are both ‘of opinion that the 
better course to adopt is that when an ap- 

plication of this kind is made, the learned 

Judge from whose Court the transfer is 

: sought to be obtained should be given an 

“opportunity. of instructing the Government 
Advocate on the matters raised in the 
affidavits, but we donot think that any formal 
explanation which is subsequently inccr- 
porated in the prcceedings is desirable. This 
is in no spirit of criticism to the course 
adop'ed by the learned Judge in this case 
but merely lays down a principle for future 
guidance in other similar cases. 

The affidavits filed by the two Advocates 
‘are lengthy. The trial began on June 13, 
and was continued on June 14, 15,16 and 
17, by which time-the case for the pro- 
secution had been concluded, and the ap- 
plication for transfer was then made. It 
is said by the petitioners that the learned 
Sessions Judge appeared to resent submis- 
sions made by their respective lawyers from 
time to time and sometimes would not listen 
to their arguments ° It'is clear from what 
is said on both sides that the learned Ses- 
sions: Judge took the view that Mr. Vertan: 
nes had not prepared his case properly and 


was wasting time; while Mr. Vertannes* 


..appears.to have. thought that the learned 
Judge was being unduly impatient. On the 
. second- day of the trial, it appears that the 
‘evidence of the Police Investigating Officer, 
U Maung Gale, was interpolated during the 
cross examination of Achayya, P. W. No, 1. 
Complaint is made of this in both the 
affidavits supperting the petition. We think 
that, although the learned Sessions Judge 
might better have waited till the inves- 
tigating officer came to be called, he was 
entirely within his rights in putting this 
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witness in the box: and we are not sur- 
prised at his refusal to allow Mr. Vertan- 
nes to dictate to him the precise course ~ 
which he should pursue. There is no ruling 
opposed to the course taken here although 
in Nga U Khine v. Emp2ror (1); 
there is a dictum which shows that a 
different course may often be expe- 
ditiously taken. We cannot understand 
how it could possibly be said that this: 
course prejudiced either of the applicants, 
and indeed, it is not now seriously con- 
tended that it could passibly have done so. 
But when this witness was giving evi- 
dence, the learned Judge required the Plea- 
der for the defence to mention there and 
then the namés of all the witnesses whose 
statements to the Police he intended to use 
in cross‘examination. This was a mistaken 
course to adopt. Itis not till the evidence- 
io-chief of a witness is given that a 
Pleader or Advocate can decide what mate- 
rial he will use for cross-examination, and 
it follows that He is by no means bound to 
declare his witnesses beforehand, bat that 
on the other hand he exercisesan undoubted. 
right when he makes his application in res- 
pect of each separate witness as the need 
arises. Allegations are made regarding the 
curtailment by the learned Judge of the 
cross examination of ceriain witnesses. The 
allegations are in the main without sub- 
stance. A Judge is and always must be in 
control of the proceedings in his Court. On 
the one hand the right of cross examina- 
tions must be carefully guarded, and it must 
be remembered that it: may be necessary 
for an Advocate to approach delicately and 
with caution the point upon which he is 
seeking to obtain admissions. It may be 
important that a witness whom he does not 
consider truthful should not be put on his 
guard by immediate presentation of the 
case set up by the opposing side. If ques- 
tions are couched in too blunt a form, he 
may readily deny them. Hence consider- 
able latitude is desirable since the admis- 
sions ‘sought to be elicited may only be. 
forthcoming when the witness, if. hê is 
concealing something, is thrown off -his 
guard: and there are cases in which it is 
necessary to drop a particular issue in the 
course of cross examination and to return 
to it again discreetly ata laterstage. = > 
On the other hand the léngtn of cross- 
examination is by no means the criterion 
of its excellence, and it is lamentably true 
that lack of skill in advocacy often leads 
(1) 13 R 1; 155 Ind. Oas. 66; A IR T935 Rang. 98; 
(1935) Or. Oas. 307; 36 Or L J 665; 7 R Rang. 332.. 
t 


t ~ 


4 

1989 
too failure to appreciate this fact. When 
irrelevant topics are pursued at great length, 
and persistence is shown in going over the 
same ground again and again in the hope 
of making the witness appear discrepant, 
some limit must be placed upon the latitude 
given Continued irrelevancies and repeti- 
tions are not to be endured indefinitely. If 
after several warnings an Advocate persists 
in abusing his position in this way, he may 
be directed to resume his seat, but only when 
the Judge has enquired what are the material 
matters on which hestill desires to cross- 


examine and is satisfiedtnat no satisfactory . 


reply has been forthcoming from the Advo- 
cate and that no legitimate -questions by 
him have been shu: out. In any case the 
Judge should make a note of the submission 
of any Advocate as to further questions 
which he desires to put or ast) any spe- 
ote question} which has been disallow- 
ed. i 


In the present case we are satisfied that 
the learned Judge's patience must have 
been severely tried. Tne complaint on 
behalf of the applicants is directed to the 
evidence of two- witnesses, namely Yeo Han 
and U Maung Gale. As regards the witness, 
Yeo Han, the Pleader for the second appli- 
cant was due to continue ais cross exami- 
nation of this witness when the trial opened 
on the morning of June 15. He turned 
up ten minutes late and was guilty of a 
grave affront to the Court. In the circum- 
stances, he could have no ground for com- 
plaint if he had been denied the right of 
further cross-examination; but in astual 
fact he was allowed to cross-examine the 
witness further and at considerabie length. 
The allegation in respect of this witness 
ought never to hava been made and 
amounts to be merest prejudice. The 
Pleader for the second applicant also com: 
Plains in his affidavit tnat he was not 
allowed to complete his examination of the 
investigating omcer U Maung Gale. He 
does not set out what further questions he 
desired to ask, and in argument before us 
learned Counsel for the applicants has been 
able to suggest only two topics on which 
U Maung Gale might have been further 
questioned. As regards these two topics, 
one would at the utmwst have involved 
only two or three questions, and there had 
already been considerable dis jointed cruss- 
examination on tne other. The record 
shows that cross-examination of this wit- 
ness was lengthy, and we are satified that 
Within the time the witness was under 
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crsss examination, all material questions 
could have been asked. ; ; 
The next complaint which is made is that 
the learned Judge remarked that he could 
not allow one Perayya to be called by the 
Public Pros:cator and tendered for cross-exa- 
Mination by the defence. Tais witness had 
been-examined as a witness in the committal 
Court and, as laid dowa in Nga Aung Gyi v. 
Emperor (2), it was not tha duty of the 
Public Prosecutor to call him unless it was 
thought that he-could give material informa- 
tion in connection with the offence charged: 
nor was it his duty to tender him fcr 
cross-examination. However he chose to do 
so, and we think the learned Judge was 
quite rigat to point cut the priaciple 
enunciated in Nga Aung Gyi v. Emperor 
(2) which he appears to have done. We 
are left somewhat in the dark as to the 
precise phrasa used. If what the Judge 
said to the Public Prosecutor was in the 
nature of advice as to how the latter should 
exercise his discretion, no exception could 
be taken to it; but if the learned Judge 
went further and instructed the Public 
Prosecutor not to callhim, we think that 
this was going too far. At all events, 
however, it is open in these cases to the 
defence to call such a wituess taemselves 
and we think thut a Public Prosecutor 
exercising a sound discretion would desist 
from caltiag such a witness when the Judge 
properly drew his atiention to tbe ruling in 
Nga Aung Gyi v. Emperor (2). 
‘he nest matter complained of was that 
during the evideuce of Mung Ba Goon, the. 
iearued Judge saowed his disiaclination bo 
have the witness examined: at length. Mr. 
Vertannes thereupon rése and quoted the 
cass in KingeAmperor v. E Maung (3). 
This case is reported in the. form of a long 
charge toa jury cccupying 138 pages of the 
report, and in it the. learned Judge pointed 
out that the prosecution tendered no 
material evidence in support of the story 
toid by a girl wrom the accused were 
cnarged with having abducted. He review- 
ed tne facts at great length aud told the 
jury at which points tne girl’s evidence 
ought reasonably tə have been . confirmed. 
We are of opinion that a prolonged 
investigation into this case in the Sessions 
trial at Losein was entirely uncalled for. 
16 proceeds upou its own special facts and. 
isan examioution of the Logredients waica 
are required in order to prove the offence 
of abduction and the evidence by which, 


(2) 14 R 45. 
(3) 3L BR 133. 
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it isto be expected they will be supplied. 
It is quite clear from Nga Aung Gyi v. 
Emperor (2) that tke prosecution were not 
obliged to call this witness, and itis also 
clear that the learned Judge was fully 
aware of the principles of law to be applied. 
By the end cf the tbird day of the trial, we 
are of opinion that the learned Judge 
reached the conclusion, which it is difficult 
for anyone io avoid, that an attempt was 
being made to take the conduct of the 
case out of his hands and to put it into 
“those of the applicants’ Advccates. We 
are not surprised that he very properly 
resisted it. 

But in our view there is a very grave 
allegation made in regard tothe records 
of three statements made by three of the 
prosecution witnesses to a Magistrate under 
the provisions of s. 164, Criminal Procedure 
Oode. The learned Sessions Judge declined 
to allowthe Pleaders for the defence to see 
these records, or to cross-examine the 
witnesses thereon. He required the accused, 
if they desired to make use of these records 
for the purpose of cross-examination, to 
apply for and pay for copies of the records. 
Crogs-examination based on these state- 
ments was, however, clearly admissible under 
s. 145, Evidence Act, and it is plain from 
the prcvisicns of s. 164 (2) that a record of 
a statement made under that section {corms 
part of the proceedings before the Court at 
the subsequent trial. It isan elementary 
principle of natural justice which needs no 
authority that an accused person shall have 
free: access at any time during tbe trial 
to all the records which are before the 
Court. The same considerations apply to 
the refusal to permit reference in cross- 
examination tothe contents of the charge 
sheet, for, this also forms part of the Com- 
. mittal record. 

., Nowin such’ an application as this, we 
should net be disposed to pay attention to 
errors of law which could, if necessary, be 
.. corrected on appeal provided they were 
“ apparent on the record, and, therefore, cculd 
not give rise to an apprehensicn based on 
reasonable grounds:in the minds of the 
accused. But what does weigh with us is 
the fact thai there is no mention anywhere 
on the record of the application to see these 
records or of the ruling of the learned 
Sessions Judge on tke application. It has 
been alleged that cn more than one occa- 
sion during the course of the trial, the 
learned Judge declined to -record the appli- 
ations or objections of the defence and 
his rulings thereon, and this allegation has 
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not been denied by him. It has furthér 
been alleged that in ihe course of toe cross- 
examination of one witness, a question was 
asked which was, it is urged, most material 
to the defence. This question appears to 
us to have been material, but it was dis-. 
allowed; and when the learned Judge was 
asked to record the question and his ruling 
disallowing it, he declined to doso. This 
allegation is also not denied by the leirned 
Judge, In our judgment itis most desirable 
that when a question is disallcwed bya 
formal ruling and an Advocate desires that 
a note of the ruling should be recorded in 
the proceedings, this should be done; as 
the question whether evidence ma‘erial to 
one side was impropersy excluded may often 
engage the attention of an Appellate Court. 
Unless the Appellate Court knows the exact 
question which was disallowed, or the 
application which was refused, it is-difficult 
to judge afterwards as to the propriety with 
which evidence may have been excluded 
from the consideration of a Court of first 
instance. 

The course of conduct adopted by the 
learned Judge in respect of the three con- 
fessional statements, the charge sheet, and 
the disallowed question cannot have been 
otherwise than prejudicial to the accused, 
although we have not the smallest doubt 
uninteationally so. If the accused had been 
convicted at this trial and had appealed, 
learned Oounsel appearing for them would 
have been denied the opportunity of bring- 
ing these mistakes of law to the notice of 
the Appellate Oourt, bacause there would 
have been no reference to these matters on 
the record, and the Appellate Court would 
remain in ignorance of the existence of 
these previous statements of the three 
witnesses or the fact that this question was 
asked. We have, therefore, reluctantly 
come to the conclusion that there was in 
the minds of the accused or their legal 
advisers a reasonable apprehension that 
they might not have a far and impartial 
trial, although we are satisfied that the 
learned Judge endeavoured to try the case 
in au aimosphere of strict impartiality and 
that his task was rendered more difficult 
by the incidents to which we have alluded. 
We have decided with the utmost reluctance 
to allow this application and direct that 
Sessions Trial No. 8 of 1933 in the Court of 
Session, Insein, be transferred to the Oourt 
of Session, Hanthawaddy, for a trial de novo 
by the Judge of that Court. 

D. Application allowed. 
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_.,,, OUDH CHIEF COURT | 
Civil Miscellanecus Appeal No. 93 of 1936 
January 1]. 1939 

AMTLTON AND YORKE, Jd. 
RAM PRASAD—Dgrenpant— 
APPELLANT 
versus 
RAM BHAROSE—Piaintire 
AND OTHERS —DEFENDANTs— 
a RESPONDENTS 
uan Laws Act (XVIII of 1876), ss. 7,9—~Intep- 
pretation — No under-proprietary community ja 
existence in 1876—Presumption under s. 1, if arises 
—Act whether creates for first time right of pre- 
emption irrespective of former custom—Single per- 
son, if constitutes community. 

The proprietary village community in any given 
Village is something quite separate from the under- 
proprietary village community of the same village. 
An under-proprietor has no right to preempt a 
transfer of proprietary tenure and the right of a 
proprietor to pre-empt a transfer of under proprie- 
tary tenure arises not because of the Provisions of 
8. 7, but because of the provision ‘fourthly’ in s. 9, 
Birendra Bikram Singh v. Brij Mohan Pande 
(3), fed oe [p. 789, col. 2] 

ere there was no under-proprietary vill 
community in existence in 1876, s. 7 Oudh lags 


Act, does not create a presumption that there was 


any right of pre-emption in respect of a transfer 
of -under-proprietary tenure in the village at that 
aan age does ies nas Laws Act, create for the 
rst time a right o re-emption i i 
ae praia [ibid.] 4 j ki san gh 
. Bingie person cannot constitute a communi 

Raja Pateshwarit Partab Narain Singh v. CR 
Mohamad Mumtaz Ali Khan (1) and Pateshwari 
Partab Narain v. Sita Ram (2), relied on,-Bindesh~ 
AAR Aea oue v, ATEARI Murari (3), held 

y Birendra tkram Si ij 
Mohan Pande (4). [ibid] moe Tan 


C. Misc. A. against an order of the Civil 
Judge, Partabgarh, dated October 19, 1936, 
Mr. Radha Krishna, for the Appellant. 

- Mr. B. K. Dhaon, for the Respondents, 


Judgment.—This is an appeal from 
an order of remand under ie ee 
of, O. XLIII, r. 1, el. (u) of the Code of 
Civil Procedure in a sait for pre emp- 
Th 
e plaintiff-respondent Ram Bharose 
is admittedly an under-proprietor in 
village Mahdaiya In the Partabgarh dise 
_ trict, and it 18 note disputed that he ob- 

tained his rights as such in or about the 
year 1922. This was stated in the written 
Statement filed by the defendants Nos, 1, 
Zand 3 one of whom was the present 
appellant Ram Prasad, and has not been 
contested by the filing of any replication. 
The plaintiff'scage was that on March 5 
1935, the defendant No. 3 Thakurain 
Gajraj Kuar, who is the taluqdar and 
superior proprietor of village Mahdaiya, 
made a transfer of under-proprietary 
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rights in favour of the defendants Nos. 1 
and 2 Ram Prasad appellant and Ram 
Daular, withoutissuing any notice to bim 
as provided bys.10 of the Oudh Laws 
Act ‘Act XVIII of 1876). This he alleged 
to bave been done in orderto deprive him 
of his preferential right to purchase this 
property. He further alleged that the 
deed of transfer had been framed in the 
form of a psrpetual lease in order to 
defeat his right of pre-emption. The 
learned Munsif framed a number of issues 
in regard to the nature of tke deed of 
transfer, the price paid and certain other 
points but decided only Issue No.3 which 


was in the following terms: 

‘Can plaintiff not pre-empt because he is an under- 
proprietor of l4 years’ standing only, and hence is 
not a member of the village community,” 

This issue was based on para. 12 0f the 


written statement in which it was stated 
that i l 

“The plaintiff has got under-proprietary rights in 
certain plots in the same village for about 12 years, 
Prior to it no one had any under-proprietary right 


-of any sort in village Mahdaiya rather the defendant 


No.3 and her ancestors alone remained in possession 
and occupation of the said village as talugdars 
during the British rule as well as fromthe hahi 
times. In thesaid village there was no village 
community ala ya adna as provided in Act XVIII 
of 1876, andso no person can haveany right of 
pre-emption in the village ` regarding any 
transfer." 

The learned Munsif after considering 
the decision of this Court reported in 
Raja Pateshwart Partab Narain Singh v. 
Raja Mohammad Mumtaz Ali Khan 
1 Lucknow Cases, p 10(1), the Cookenagar 
case, and the judgment of the Privy Ooun- 
cil inthe same case reported in Pateshwari 
Partab Narain v. Sita Ram 6 O. W. N, 
p. 763 (2), held as follows : 

From the documentary evidence on the 
record it is perfectly clear that the village 
in dispute has been owned by a single 
proprietor and the first under-proprietor 
who came on the scene was the plaintiff 
and he came in only 14 years ago. Plaintiff 
has not given any evidence, documentary of 
course because the learned Munsif hid not 
taken any oral evidence and indeed oral 
evidence would notin the circumstances 
have had any real value), which may have 
shown that there was any other proprietor 
or under-proprietor in the village so as to 
constitute any village community. That 
being so, itis clear that inthe village 

(1) 1 Luck. Cas. 10; 102 Ind. Cas.°307; A IR 1927 


Oudh 227, 

(2) 6 O W N 763; 119 Ind. Ous. 627; AIR 1929 
PO 259;57 ML J 637; Ind. Rul. (1929) PO 331; 30 7 
L W 885; 4 Luck. 421; 500 L J 555; (1929) M W N 


926; 56 I A 356 (P 0). 


` earlier, namely that at the time 
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in suit there was no village community 
in 1876, or for the matter of that till 
recently when the: plaintiff acquired the 
Tight of an  tnder-propiietor. Conse- 
quently there could be no right of pre- 
emption possible in this village when 
the Act XVIII of 1876, was passed. 

He ' went on to hold that as there could 
be no village community and hence no 
right or custom of pre-emption was pessible 
in 1876 in consequence the plaintiff could 
not claim any such right, and he ac- 
cordingly dismissed tke suit with costs. 

The learned Civil Judge of Partabgarh 
took adifferent view. Heremarked that 
in the present case it was not disputed 
that at the time of transfer the appellant, 
being an under-proprielor in the vil- 
lage, was a member of the village com- 
munity,and he was entitled to pre-empt 
the transfer ifit could be pre-empted at 
áll, and if he could avail of the presump- 
ticn permissible unders.7 of the Oudh 
Laws Act. He referredto two rulings of 
this Court and heldthat s. 7 raised a pre- 
sumption of law that the right of pre- 
emption exists in all village communities, 
and that it arises in favour of the persons 
named in cl. (a) of 8.7 which includes all 
the members of village communities. He 
went on to say that the right having 
accrued at ithe date of the transfer in 
question andthe appellant being a mem- 
ber of village community at the time of the 
transfer, tte appellant could rely onthe 
pre-emption arising in his favour under 
s.7 of the Oudh Laws Act. He, therefore, 
took the view that the existence of the right 
of pre-emption should be presumed in 
favour of the plaintiff who was a member 
ofa village community at the time of the 
transfer in question, and he accordingly 
remanded the suit to the trial Court for 
disposal accerding to law. 

It -is to be noted in ccnsidering the 
present «appeal that there is no dispula 


. _ ia regard to the findings cf fact of the 


referred 
of the 
passing of the Actin 1576 there was only 
a singie proprietor in the village, the 
village being a taluqdar village and there 
wag never any under-proprietor in the 
village until some 12 years prior to the 
date „of suite What the talugdas had 
done according to the plaintiff pre-emptor 
was to -create a further under1- proprietary 
right dud transfer itto the defendants in 
dérogation of his preferential right to 
purchase the under-proprietary estate so 


trial. Court to which we have 
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transferred. THe relevant sections of the 
Oudh Laws Act are ss 6,7 and 9. Section 
6 defines the right of preempilon as 
follows : ear TT 

“The right of pre-emption isa right of the persons 
hereinafter mentioned or referred to, to acquire in the 
cases heisinafter specified, immovable property in 
preference to all other persons. 

Bys.7: 

“Unless the existence of any custom or contract 
to the contrary is proved, sach right shall, whether 
recorded in the settlement .record or not, be 
presumed. a 

(a) to exist inal village communities, however, 
constituted, and whether proprietary or under- 
proprietary, and inthe casas referred to in s. 40 of 
the Oudh Land Revenue Act, and , 

(b) to extend to the village site, to the houses built 
upon it, to alllands and shares of lands within 
the village boundary, and to all transferable rights 
affecting such lands.” , | 

Section 9 lays down the order in which 
various persons are entitled to claim the 


right in the following terms : 

“Tf the property to be sold or foreclosed is 
proprietary or under-proprietary tenure or a share 
of such a tenure, the right to buy or redeem such 
property belongs inthe absence of a custom tothe 
contrary, _ 

First to co-sharers of the Sub-Division (if any) 
of the tenure in which the property is comprised; in 
order of their relationship to the vendor or 
mortagagor; , 

Secondly, to co-sharers of the whole mahal in 
same order ; | 

Thirdly, to any member of the village community, | 
and 
Fourthly, if the property be an 
tenure, to the proprietor. i , i 

Where two or more persons are equally entitled to 
suchright,the person to exercise’ the same shall be 
determiued by lot.” 


The interpretation of these sections-has 
been discussed in numerous rulings. Both 
the Courts below have referred at length 
to the decision in the Cookenagar case in 
which a Division Bench of tnis Court re- 
marked. 

“An examination of Ohap. II of Act XVIII of- 
1876 appears to us to disclese that the Act did no 
more than declare what its framers believed to be 
the custom prevailing in certain village communities 
in Oudh. We do not understand that the Act in 
any sense purported to create a right of pre- 
emption. We understands, 7 to mean that a right 
of pre-emption in the opinion of the Legislature 
existed by custom in’ a large number of the village 
communities in Oudh...... but such right of pre- 
emption could only exist where there wasa village 
community........che first essential was that there 
would bea village community.” 


In that particular case they went on to 
Say bhat tuey considered ihat there was 
no village communily in 1876 in Cookenagar 
and that there was no custom of pre- 
emption possible...Mr. Cooke could certainly 
not be considered a village “community. - 
As to who are members of. a village. 
community,: it was said that it is clear that 


the” 


under-proprietary 
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in Oudh al] persons who have an interest 
in the village estate, whether as proprietors 
or under-proprietors were members of the 
village community and that they would 
.not be the less members of the village 
community because they did not reside in 
the village. 

The question of the interpretation of 
this section has come up more than once 
since the decision of the Cookenagar case 
[Raja Pateshwart Partab Narain Singh 
v. Raja Mohamad Mumtaz Ali Khan] 
(1). The matter was not dealt with by their 
Lordships of the Privy Council who decided 
the case on tLe view that there had been a 
waiver of the right of pre-emption, if any 
such right did indeed exist. An attempt 
was made ata later date to treat the provi- 
sions of s. 7 ina somewhat unrestrictive 
manner, and as a result, it was held by a 
. Bench of this Court in Bindeshwari 
Prasad’s case reported in 11 O. W. N. p. 430 
(3) that a person having rights even 
inferior to the rights of an wunder-pro- 
_prietor might be allowed to preempt a 
transfer of proprietary rights. The implica- 
tions of this decision were, however, clearly 
overruled by the ruling cf their Lordships 
ofthe Privy Councilin Birendra Bikram 
Singh, Raja v. Brij Mohan Pande, 11 O. W. 
N. 843 (4) in which their Lordships 
expressly considered the meaning of the 
phrase “the village community”, They 
remarked: . 

“There is no definition of ‘the village community’ 
in the Act, and consequently the meaning of those 
words must depend upon the true construction of the 
terms of s.7 (a), having regard to any light which 
may be thrown upon that section by the terms of the 
following sections. 

In the first place, it appears clear to their Lord- 
ships that having regard to the words whether 
‘proprietary or under-proprietary’ the village 
community contemplated by s. 7 (a) must refer to 
persons having proprietary or under-proprietary 
rights in the village, and that it was not intended 
to include anyone who happened to reside in 
the village and who’ had no proprietary interest 
therein. 

In the second place, their Lordships are of 
opinion thatthe section contemplatesa proprietary 
‘Village community as distinguished from an under- 
proprietary village oemmunity.” 

They went on to point out further on, 

“Further if the construction of the sections on 
which the plaintiff-respondents rely were to be 
adopted, it scems clear that the provision contained 
inthe fourth clause of 8.9 would be redundant, 
because if the property to be sold or foreclosed 
were an under-proprietary tenure, and if, as con- 

(3) 11 O W N 430; 149 lnd. Cag. 550; AIR 1934 
Oudh 145; 6 R O 585; 18 R D 213. 

(4) ILOW N 8138; AIR 1938: PO 153; 7R PO 26; 


67 ML J 149; 3880 WN 989;60 CL J 148; (1934) A` 


L J 732; 40 LeW 784;9 Luck 407; 19344 LR 831; 
1931 O L R 722; 611 A235 (P O). 
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tended on behalf of the plaintifi-raspondents, 4 
proprietor would be entitled to buy or redeem the 
under-proprietary tenure in his capacity of 4 
member of the village community, there would be 
ao necessity for the provision contained in the fourth 
clause.” 


We have to take it then that it is now the 
view of their Lordships of the Privy 
Council that the proprietary village 
community in any given village is some» 
thing quite separate from the wunder-pro- 
prietary village community of the same 
village. An under proprietor has no right 
to pre-empt a transfer of proprietary tenure 
and the right of a proprietor to preempt a 
transfer of under-proprietary tenure arises 
not because of the provisions of s.7 but 
because of the provision ‘fourthly’ in s. 9. 
In the present case, therefore, the plaintiff 
pre:emptor could only succeed if it were to 
be, held that he was a member of an under- 
proprietary village community within the 
meaning of s.7 of the Oudh Laws Act. 

Now as regards the effect of the presump- 
tion laid down bg s.7 the first clause with 
reference to proof of the existence of any 
custom or contract to the contrary, that 
is negativing the existence of aright of 
preemption has no application to the 
present case. The section, therefore, may 
be taken to provide that such a right shall 
whether recorded in the settlement record 
or not be presumed to exist in all village 
communities, however, constituted and 
whether proprietary or under-proprietary. It 
is obvious first of all that in view of the 
fact that there was no wunder-proprietary 
village community in existence in 1876 this 
section did not create a presumption that 
there was any right of preemption in 
respect of a transfer of under proprietary 
tenure in the village at that time. 

‘fhe next question is whether the section 
as it stands can be considered to create a 
presumption cf right of pre-emption in case 
at any future date an under-proprietary 
village community should come into exis- 
tence. ‘The learned Judges who decided the 


*OCookenagar case were of opinion that the 


Act did not create for the first time a right 
of pre-emption irrespective ` of former 
custom, and we are not disposed to 
disagree with that view, but even if we 
felt any doubt upon that point, we should 
find it impossible to hold in the present 
case that there was even nowin exis‘ence 
any village community. In our view a 
single person cannot constitute a com- 
munity. Learned Counsel for the respon- 
dent has sought to argue in answer to thig 
contention on behalf of the appellant that 
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the pre-emptor is a member of a village 
community because Le does not stand by 
himself but is a member of a jnint Hindu 
family, and he asksus to remit an issue to 
the trial Court on this point, but arefer- 
ence to the pleadings shows that the 
plaintiff's case has never been rested upon 
thie footing. He claims that he himself 
has got under-proprietary rights and not 
that he has those rightsas amember of a 
joint Hindu family. In these circumstances 
we are clearly of opinion that there never 
has been up tothe present day an under- 
proprietary village communily in village 
Mahdaiya, and in consequence there cannot 
ever have been any such custom as is 
alleged by the plaintiff, ncr can the plaint- 
iff be allowed to fall back cn the presump- 
tion provided by s. 7 of the Oudb Laws 
Act. 

In our view the learned Munif rightly 
held that there was no right of pre-emption 
in the village and the plaintiff could rot 
claim any right of pre-emption. The 
learned Civil Judge had accordingly erred 
in remanding the case to the trial Uourt for 
decision of the remaining issues. We, 
therefore, allow this appeal with costs, set 
aside the order of the lower Appellate 
Court and restore the decision of the trial 
Oourt, 

B. Appeal allowed. 
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August 11, 1938 
Manowar LALL, J. 
MADAN LALL—Appgnianr 
A Tersus 
LAKSHMI NARAIN— RESPONDENT 
Tori—Malicious arrest—Suit for damages—Mode 
of caecution not mentioned in decree—Decree-holder 
in éxecution securing arrest of judgment debtor— 
Conduct of decree-holder, if improper and unreason- 


- able~Decree-holder, if liable to damages—Seco 


appeal-—Suit for damages for malicious arrest— 
Interference with findings of lower Courts as to 
reasonable and probable cause--Appeal—Court-fee— 
Objection that appeal ought to have been valued at 
particular figure—Amount of court-fee same in 
either case—Objection cannot be maintained. 

It is open to a litigant or a lawyer to take the 
view that where the decree is silent, he may rea- 
sonably attempt to execute it by proceeding against 
the person or the personal property of the judg- 
ment-debtor and, if he does so, however, maliciously 
he carfnot be said to be actuated by any unreason- 
able or improper conduct. Although the provisions 
of s, 95, Civil Procedure Oode, provide for com- 
pensation tothe defendant for the expense or injury 
caused to him, there is no provision in the Code 
for a situation resulting from the execution of dec- 
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rees against the person or property of the judgment- 
debtor for the obvious reason that the terms of the 
decree under execution itself must decide the rights 
ofthe parties. Naik Pandey v. Bidya Pandey (1) 
and Raj Chunder Roy v. Shama Soondart Debdi (2), 
followed, Velji Bhimsey & Co. v. Bachoo Bhaidas (3) 
and Jwala Prasad v. Bhuda Ram 4), distinguished; 
Bissessar Ram v. Ramakant Dubey (5), Sukdeo 
Prasad Narayan Singh v Madhusudan Prasad 
Narayan Singh (6) and M. A. No. 88 of 1932, refer- 
red to, fp. 793, eo]. 2,79!, col. 1.] 

The High Oourt has jurisdiction in second 
appeal to interfere with the findings of the Courts 
below as to the absence of reasonable and probable 
cause and tothe existence of malice in a suit for 
damages for malicious arrest. Naik Pandey .v. 
Bidya Pandey (1) and Raj Chunder Roy v. Shama 
Soondart Debi(2), relied on. [p. 791, col. 2.] 

Where an objection is raised in appeal that the 
appeal ought to have been valued at a particu- 
lar figure, but the amount of the court-fee is the 
same even ifitis valued at such pirticular figure, 
the matter of court-fees is not one arising between 
the appellant and the Crown and the objection to 
valuation cannot be maintained. 

C. A. from the appellate decree of the 
Sub-Judge, Second Court, Mongbyr, dated 
April 30, 1936. 

Messrs Murari Prasad and S. P. Sri- 
vastava, for the Appellant. 

Mr, K. N. Lall, for Lhe Respondent. 

Judgment.—This is an appeal by the 
defendant against the appellate decree of 
the learned Subordinate Judge of Mengbyr 
affirming the decision of the Munsif decree- 
ing the suit of the plaintif for damages 
for his malicious arrest in execution of an 
ex parte decree passed by the Small Cause 
Oourt of the Second Munsif of Monghyr 
under circumstances which are somewhat 
peculiar. The plaintif in the Small Cause 
Court suit instituled his suit on the foot of 
a handnote which was executed jointly by 
the father of the respondent and one Basir- 
ud Din. I was informed that Basir-nd-Din 
was the principal defendant who had taken 
the money, but the father had stcod as his 
surety and became liable as a joint exe- 
cutant on the handnote. The suit which 
was instituted by the appellant was decrced 
by the Small Cause Court Judge ex parte, 
as s'ated already. Thereafter the appellant 
took out execution of the, ea parte decree 
by asking for warrant of arrest against the 
father and later on against the son, thatis 
to say, the respondent. When the respon- 
dent was arrested while in service, he was 
produced before the Munssif in the execution 
department and on hearing his objection he 
was released. The order of release is not 
before me but it is common ground that 
the learned Munsif in the execution depart. 
ment came to the conclusian that the 
decree-holder bad no right to arrest the 
respondent. in execution of this decreg 
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which was interpreted as negativing any 
personal liability on him. The respondent 
then instituted the present suit for recovery 
of damages fır malicious arrest asking for 
a decree for a total sum of Rs. 135, namely 
Rs. 125, as damages, and cosis and Rs 10 
as costs incurred in getting his release and 
some other incidental expenses. 

The principal respondent's attack on the 
facts was that the decree in the Small 
Cause Court suit was obtained behind his 
back fraudulently and without service of 
notice to him. He sought to make out that 
in this way he was prevented from putting 
forward his defence before the Small Cause 
Court. But the Courts below have con- 
currently come to the conclusion that the 
allegation of the respondent that summons 
was nol served on hin) was false. There- 
fore it must be taken as established that 
the respondent with a notice of claim 
against him deliberately absented himself 
from contesting the action and allowed the 
decree to be passed against him. The 
decree of the Small Cause Court is still in 
existence and has never been sought to be 
set aside. 

The only question which really arises for 
determination inthis case is whether the 
conclusions of the lower Courts to the effect 
that the appellant's action in getting the 
respondent arrested was without reasonable 
and probable cause and malicious can be 
supported in law. Before dealing with this 
matter I ought to deal with a preliminary 
objection which was raised by Mr. K.N, 
Lall appearing on behalf of the respondent. 
His objection was that the appeal was not 
properly valued because it was valued at 
Rs. 125 only whereas the decree actually 
prepared by the trial Court (which wasg 
affirmed by the Appellate Court) shows that 
the decree was passed for a sum of Rs, 135. 
I asked the parties to show me any finding 
of fact of either of the Courts below by 
which they have given reasons for award- 
ing the plaintiff a sum larger than Rs. 195. 
I'am unable to see such a finding in aay 
of the two) judgmen's. The memorandum 
of appeal was valued at Rs 125 but the 
prayer which is attached in the end of the 
memorandum of appeal is to this effect: 
“It 18 prayed that the deerce app2aled from 
beset aside and the suit dismissed” It 
is clear, therefore, that the appellant is 
aggrieved not ouly from a portion cf the 
decree but from the whole of the decree 
which has been passed and the objection 
ofthe respondent can only be directed to 
the question of court-fees payable on the 
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memorandum of appeil to this Gourt. But, 
this is not a matter which arises at all 
batween ths defendant and the Orowa and 
in this case [do aot thiak thit any court- 
fae has escaped levying because the amount 
of court fee will be the sams whether the 
appeal is valued at Rs.12) or at Rs 135. 
I therefore overrule this objection. 

It was then strenuously argued by 
Mr. K. N. Lall that the fiadings of ths 
Oourts below as to the absence of reason- 
able and probable cause and to the exist- 
ence of malice are conclusions of fact with 
which this Court has no jurisdiction to 
interfere in a secjad appeal. Is is enough 
in this connection to refer to the ease in 
Naik Pandey -v. Bidyu Pandey (1) where 
Sima authorities are quoted at p. 152* in. 
support of the view which [ think is correct 
that this Oourt has jurisdiction in second 
appsal. Tothe same effect is the leading 
case in Raj Chunder Roy v. Shama Soondari 
Debi (2) which I refer because it will be 
of use in deciding the other points in con- 
troversy. AsI have said bafore, the real 
question in this case is woether under the 
circumstances which have been established, 
namely that the decres still exists aad his 
never been set aside and thatthe defence 
of the respondent that he had no notice of 
the suit having been found to be false, it 
can be held that the present suit is main- 
tainabls and siould be decreed. The 
Division Bench of the Oaleutta High Court 
decided in the case just referred to that 
in order to succ3ed in an aztion for 
m slicious arrest, the plaintiff has to show 
in the first instance thst the original civil 
action out of which the alleged injury arose 
has been decided in h's favour, and 
secondly, that the defendant maliciausly and 
without reasoiable and probable case 
procured the respondent to be arrested and 
then he, of course, his to establish the 
injury and the damaga as a result of his 
arrest. Now, in this cass, as I have said 
fbove, the original civil action out of which 
this suit for damage has arisen has not 
been decided in his favour as the dəcree 
still remains against hin. Again the decree 
as it stands was 4 decree jointly ag inst all 
the defendants. Tne decree is silent as to 
whether it should be execated only against 
the property or assets of the plaintif. ‘The 
appellant sought to give evidence of a 
Pleader whom ne examined as his tirat 

(I)1 PL J 149; 84 Ind, Cas, 149; AI R1916 Pat. | 


174;3 P L W 415. 
(2) 4 O 583. 


*Page of 1 P, L. JABA] ~ 





792. 


witness in the defence in order to show 
that the Pleader had advised him to apply 
forthe issue of a warrant against the res» 
pondent on exsamiring the terms of the 
decree. The Picader stated in his examina- 
tion-in-chief to this effect but in crosg-exa- 
mination be denied that he advised his 
client to get a warrant of arrestissued. 
_Lbave no doubt whatsoever that in this case 
the evidence of the Pleader ought to have 
been accepted because it appears to me that 
tke Pleader under the stress of cross-exami- 
nation was averse to take responsibility on 
him, but nonetheless it is not a matter 
(being a question of fact and the weight to 
be attached to the credibility of a witness) 
` in which I can interfere in second appeal. 

‘I now refer to the service of notice on 
the plaintiff-respondent through one Jadu- 
nandan. The learned Judge held that it 
was a remarkable thing that notice in the 
original suit as well as the notice under O. 
XXI, r. 37, Civil Procedure Code, both should 
be entrusted by the Nazir to Jadunandan, a 
Civil Court peon, against whom the plain- 
tiff had filed certain complaint (Ex. T-A) 
and with: whcm he ison bad terms: The 
learned Judge says that it is curious that 
this Judunandan was entrusted by the 
Nazir to serve the summons on the plaintiff 
in the Small Cause Court suit; but he 
omitted to nolice that notwithstanding the 
proved enmity the summons was actually 
served on the plaintiff in the Small Cause 
Court suit. If the learned Judge had kept 
that finding in view, he would have seen 
that his subsequent reasoning that the 
Nazir had entrusted the warrant of arrest 
to this Jadunandan was no ground what- 
soever for believing that this man 
Jadunandan was a party to a deliberate 
avoidancé of the service on the respondent. 
Again I find nothing whatsoever on the 
record to show thatit was at the instance 
of the appellant that the Nazir entrusted 
the process to Jadunandan. The Nazir was 
not examined as a witness. [therefore do 
not see any reason whatsoever for coming 
to thé conclusion that the arrect of the res 
pondent was effected in a surreptitious way. 
All that can be said is that the Court hag 
not been able to come to the conclusion 
that the arresi was with notice to the 
plaintiff. But there is another circum- 
stance upon which ths learned Judge has 
relied. and thit is thatthe appellant ought 
to have proceeded against the judgment- 
debtor Basiruddin and not against the rese 
*pondent. The casein Raj Chunder Roy v. 
Shama Soondari Debi (2), is a complete 
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answer to this contention. In that case 
a pardanashin lady was arrested in 
execution of a decree which her enemy had 
obtained against her and it was argued on 
her behalf, as the plaintiff in the action, 
that owing to the enmity existing belween 
the parties the decree holder with full 
knowledge that the lady was possessed of 
sufficient property instead of executing the 
decree against the property proceeded to 
arrest her, and s> it w.s argued it should 
be he'd that he did so maliciously and 
without reasonable and pobable cause. The 
learned Judges of the Calcutta High Court 
held that the possession of property by the 
judgment-debtor did not make it wrongful 
in the creditor to arrest h's debtorin exe- 
cution of a decree because under the Oivil 
Procedure Cole, an option is given to the 
creditor of enforcing the decree either 
against the person or the property of the 
debtor, and the fact thatthe decree is an 
ex parte decree does not make any differ- 
ence whatsoever, The learned Judges fur- 
ther held that it has been long ago, and 
over and over again, ruled that in suits 
like tke present one wtere the plaintiff has 
to show an absence of probable cause, 
existence of malice alone is insufficient to 
entitle the plain'iff to a verdict, acd they 
referred to a number of English cases on 
the point, 
“In my opinion the facts of this Calcutta 
case apply with equal vigour to the facts of 
the present cise; here also the only thing 
which I find is that the appellant having 
obtained a .perfectly good decree against 
the respondent executed it in a Manner 
which he thought that the law allowed. 
He did not snatch a decree against the 
defendent-respondent because a notice was 
served upon him in the Smil Cause Court 
action. He consulted his Pleader and whe- 
ther we accept the evidence of the Pleader 
or not, it is obvious that the Pleader must 
have known that the warrant was being. 
asked to be issued for the arrest of the 
respondent. The appellant was entitled to 
proceed against any of this uadgment-debtors. 
In these circumstances 1 do not find any- 
thing in law to justify the conclusion that 
the arrest of the respondent was malicious 
and without reasonable and probable cause. 
I now refer to two or three authorities 
which have been cited by the learned 
Advocate for the respondént. He strongly 
relies uponthe case in Velji Bhimsay 
& Co. v. Bachoo Bnaidas (3). It is a Full 


(3) 48 B 691; 87 Ind. Cas. 199; ATR 1925 Bom. 
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Bench case of the Bombay High Oourt. 
Bat, in that case, the learned Judges came 
tothe conclusion that the decree, which 
was executed, directed that in default 
of payment of the decretal amount by the 
defendants, the amount was to be levied 
by seizure and sale of tke property of the 
deceased that would come to their hands as 
hisheirs and legal representatives, and 
the learned Judges pointed out atp. 69957 
that the plaintiff in the Small Cause Court 
suit fully knew that they were notentitled 
under that decree to apply for the arrest 
of the defendants and they ought to have 
known thatthe order of the éxecuting 
Court merely enabled them to proceed with 
the execution of the decree, and asthe 
decree only entitled them to execute it 
against the property of the deceased in the 
hands of the defendauts, they must be 
taken to have been aware, when they 
applied forthe arrest of defendant No. 1, 
that such conduct was not justified. Now 
the present case is wholly of a different 
character. Here the decree, as I have 
stated above, was entirely silent as to the 
manner of execution and therefore there is 
no evidence in law to support the conclusion 
that the appellant knew or ought to have 
known tkat his conduct in applying for 
the arrest of his judgmeat-debtor was not 
justified. 

Reliance was then placed upon the deci- 
sion of this Cout in Jwala Prasad v. 
Bhuda Ham (4), In that case a decree 
was passed against an infant who at the 
date of the suit was represented by a 
guardian ad litem and when the decree 
was being executed against him on 
his attaining majority, he tcok the objec- 
tion asan adult that it should not be 
execuled against him. If I may say so 
with respect, this objection had to be allowed 
because the decree was not against the adult 
but was against him as an infant through a 
guaidian ad litem. In such circumstances, 
the decree itself indicated on the face of it 


that it was against the defendant repre- 


sented by a guardian ad litem. Therefore, 
it was correctly’ held that such a decree 
both in fact and law could not be executed 
by the arrest of the person who was an 
infant defendant at the date of the decree. 
Tbe two cases of this Court, namely 
Bissessor Ram v, Ramakant Dubey (5) and 


“ (4) 10 Pat. 503; 134 Ind. Oas. 420; A T R 1931 Pat 
328; 12 P L T 707; Ind. Rul. (1931) Pat. 452, 

(5) 13 Pat. 7; 151 Ind. Cas. 379; AI R1934 Pat. 
187; 15.P LeT 571; 7 RP 81,- $ 


“Page of 48 B,—[Hd.] 
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Sukdeo Prasad Narayan Singh v. Madhus 
sudan Prasad Nuirayan Singh (6), lay down 
the proposition that it is open tothe judgment 
debtor against whom a decree has been pass: 
ed along withthe father in respect of the 
father's debt to take objection in the 
execution department that he should not 
be made personally liable for the decree 
but only liable fo the extent of the assets 
which would come into his possession. It 
is no doubt thatthe principles of these 
authorities induced the learned Munsif in 
the execution case against the respondent 
to order his release; iut these authorities are 
no justification for holding that if a decree- 
holder tries to execute bis decree against 
his judgment debtor where the decree is 
silent as to the mode of execution, he must 
be held inlaw to have been actuated by 
unressonable and improper cause in 
arresting his judgment debtor. An un» 
reported case of this Court (M. A. No. 88 
of 1932) decided by Wort, J. sitting with 
Fazl Ali, J. dealt with a similar situation 
n the execution department and it was held 
that : 

“it was obvious that if the decree. is not ambiguous 
or equivocal, itis impossible fur’ this Court, as it 
was impossible for the Subordinate” Judge, to go 
behindthe decree and to ascertain by that means 
what the liability of defendant No. 2 was. In this 
case 4S I have indicated there were a number of 
defendants and amongst them, the present respon- 
dent and some infants. The Subordinate Judge 
inhis decree stated:‘The suit is decreed on contest 
against both sets of defendants, etc.’ At the end 
of the decree, there is this statement, ‘the minor 
defendant will not be personally liable, The 
decree could not be clearer if the learned Judge 
had saidthat the other defendants are personally 
liable. In my Judgment the learned Judge by 
differentiating the liability of the minor defendant 
from the others quite clearly showed thatthe defen- 
dants other than the minor defendant were Liable 
personally.” 

Now without attempting to reconcile the 
decision of this last cited case with the 
earlier Patna dacisions referred to by Mr. 
K. N. Lall, itis sutficient for the purposes 
of this case io hold that it is open toa 
litigant or alawyer to take the view that 
where the decree is silent, he may reason- 
ably attempt to execute it by proceeding 
against the person or the personal property 
of the jadgment-debtor, and if he does so, 
however maliciously, Le cannot be said tu 
be actuated by any unreasonable or im- 
proper conduct. I may usefully draw*atten- 
tion to the provisions of s. 95,-Oivil Pro- 
cedure Ccde, which is especially inserted in 
the Code in order to . give legislative 
approval tothe procedure that where in 

(6) 10 Pat. 305; 132 Ind. Oas. 871; AI R1931 P&t. 
177; 12 P LT 78; Ind. Rul. (1931) Pat. 235., 
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any suit in which an arrest or attachment 
has been effected or a temporary injunc- 
tion granted before the suit is decided. the 
defendant may apply tothe Court, and the 
Court may award against the plaintiff 
by its order such amount not exceeding 
Re. 1,000as a reasonable compensation to 
the defendant for the expense or injury 
caused to him. It will be noticed that 
there is no provision in the Code for a 
situation resulting from the execution 
of decrees against the person or property 
of the judgment-debtor for the obvious 
reason thatthe terms of the decree under 
execution itself must decide the rights of 
the parties. For these reasons the appeal 
is allowed and the judgment and the decree 
of the lower Appellate Court is set aside 
and the suit of the plaintiff is dismissed 
with costs throughout. Leave to appeal is 
refused. 
S. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
_ COURT 


Criminal Referente No. 317 of 1937 
l May 2, 1938 
‘Davis, J. C. AND MBuTa, J. 
EMPHROR—Prosecuror 
versus 
ALI MOLO AND 0TAERS— À OOUSED. 
Bombay Prevention of Gambling Act (IV of 
1887), ss.6, 7, as amended by Bombay Act (I of 
1938)—-Evidence of approver in gambling cases— 
Corroboration, necessity of —Interpretation of 
ss. 6 and7—Raid by Sub-Inspector on information 


—Persons found sitting at table at midnight— 
Money and slips recovered—Slips containing 


unintelligible writing—Sub-Inspector, if justified 
in inferring that they aré betting slips— Presumption 
-~Reason for suspicion given in s.6, cl. (a) includes 
information given by Police informant. 

In gambling cases, as in other cases, the evi- 
dence of approvers or accomplices must be 
corroborated, in theusual manner, that is to say, 
by evidence other than that provided by them- 
selves whereby the Court can be satisfied that they 
speak the trath not only when they speak as to 
the factum of-the crime but when they speak asto 
the identity of the accused. The amount of that 
evidence depends upon the circumstances of each 
particular case; the question as to whether it 
provides sufficient ccrroboration for the evidence 
of the approver to be relied on with confidence also 
depends on the circumstances of each case. 

Sections 6and 7, Bombay Prevention of Gam- 
bling Act, must be interpreted in a reasonably 
broad spirit having some fair relation to the realities 
of the lives of the kind of peoples to which the Act 
was TE by the Legislature to apply. [p. 798, 
coL L] ° 

Sections 6 and 7 of the Act must be read together. 
The words “which he has reason to suspect” in 
s.e 6 must, be read with the words “had 
reasonable grounds for suspecting” which occur in 
s. 7: for though it istrue that under 85,7 it is the 
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Oourt that hasto be satisfied that where a thing 
ssized is not obviously an instrument of gaming, 
but isto come if at all within the category of “any 
other thing” referred to in s. 7, that the Police 
Officer had reasonabls grounds for suspecting the 
thing did so come, yet even the Court must look at 
it from the Police Officer's point of view, from the 
point of view of the information the Police OfMiear 
had before the seizure and not after. Indeed, the 
words in s.6 and s, 7 must mean very much the 
same thing [p. 796, col. 2.] 

The reason for suspicion which ie referred to in 
cl. (a) of 8, 6 must obviously include information 
given bya Police informant, for, in many cases 
it is only upon such information that the Police 
can act at all; and so far as the seizure of all things 
reasonably suspected to have been used or intended 
for the purpose of gaming under cl. (e) is concerned, 
it cannot be expected that the Polica Officer must 
wait for a translation or interpretation of a writing, 
otherwise unintelligible to him, found upon slips 
of paperon the person of the suspected man. He 
must judge and be judged by allthe surrounding 
circumstances and the information be then 
possessed. He may, particularly where his in- 
formation is that the betting is betting in American 
Futures, have reason to euspect that when slips of 
paper with writing ‘upon them are considered of 
sufficient importance by the suspected person to be 
kept upon his “person, those slips of paper are 
batting slipsused or intended to be used for the 
purpose of gaming even though the writing is to 
him anintelligible at the time. 

Where the Sub-Inspector finds, upon the in- 
fonnation of the Police informant that in a particular 
house gambling in American Futures is going 
on, that a number of persons of different communities 
having no particular relationship with each other 
sitting at a tablein a room in that house at 
midnight, who can give no satisfactory account of 
their presence and who were found to possess on 
them considerable sums of money, while slips of 
paper with unintelligible writing upon them 
were found upon one of them, the Sub-Inspector has 
every reason to suspect that these slips of papers 
with the unintelligible writing contain the record 
of bets and under the circumstances the Court can 
raise presumption against the accused which puts 
upon them the hurden of proof unders. 7. Upon 
the failure of the accused, under such circumstances, 
to givean account of their presence in the room 
on the particular night, the High Court shall not. 
interfere in revision and acquit them. Harilal 
Gordhan v. Emperor(l), and Hmperor v. Rustom 
Cursetji Lam (2), distinguished. 


Or. Ref. made by Mr. Justico Lobo; 


,da‘ed December 15, 1937. 


Mr. Partabrai D. Punwini, Advocate- 
General. for the Crown. 6 

Mr. Kishinchand H. Nagrani, for the 
Accused, 


Davis, J.C.—A learned Judge of this 
Court sitting in Sessions Court Jurisdic- 
tion has referred to us an appeal of three 
accused against their conviction under s. 5, 
Bombay Prevention of Gambling Act, by 
the Special First Class Magistrate, Karacai.. 
The learned Judge could not himself deal. 
with the appeals because they were time- 
barred. But he himself had acquitted in 
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appeal six coraccused of the present three 
appellants, and Fe was of the opinion that 
the reasons he gave in his judgment for 
acquitting the six acensed who had 
appealed in time applied with 
equal force to the case of these three 
accused whose appeals are time-barred acd 
who should, in his opinion, be acquitted. 
The case itself is not a very complicated 
one. Ib relates to the conviction of certain 
accused fcr gambling in American Futures, 
and the case itself, it appears to us, falls 
to be decided upon the question whether 
the presumption under s. 7, Prevention 
of Gambling Act, is raised against the 
accused or not. For, if it is raised, they 
are presumed to have been gambiing, aud 
the learned Advocate who appears for 
them admits thatthereis nothing on the 
record which will enable him to say that 
the accused had rebutted tha presumption 
against them. 

So faras the facts of this case are con- 
cerned, the Assistant Superintendent of 
Police on December 17, 1936, issued a 
warrant under s. 6 of the Act and entrusted 
it to the Inspector of Police, Karachi City 
Section, for execution. The warrant autho- 
rized the Inspector to enter and search the 
house of the appellant Allabno who was 
accused No. 4 ia Criminal Appeal No. 90 of 
1937 in the Sessions Court and was cone 
victed by the learned Magistrate not only 
of an offence under a. 5, but of an offence 
under s. 4, Prevention of Gambling Act, 
as the house in which the gambling took 
place was his. On the strength of this 
warrant the Inspector with Sub Inspector 
Mulchand and the informer Kamberali and 
two mashirs raided the house in question 
at midnight on the same day and found 
the three appellants, and Allahno and the 
co-accused in the kouse; some slips of paper 
contalning writing were seized from the 
person of Allahno when he was searched, 
there were considerable sums of money 
found on the persons of some of the accused 
and two packs cf playing cards were also 
found. The Magistrate was of the opinion 
that the accused who were of diffrent com- 
munities could show no special connection 
or relationship with each other except that 
of gambling in American Futures, and he 
could not accept their explanation that 
they were gathered togther there in an 
innocent ‘celebration of the Idd, and he 
covicted the accused accordingly under 
s. of the Act and fined them each Rs. 50. 
But the learned Judge of this Court in 
appeal acquitted those accused who had 
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appealed. The present three appellants did 
not appeal. The learned Judge was of the 
opinion that the facis of this case did not 
raise a presumption under s. 7 against the 
accused and more particularily be did not 
think that the Exs. 1-b/4, 1D/5, and 
1-D/8 which were held by the lower Court 
to be betting slips in American Futures 
were proved to be such. To him they 


appeared wholly unintelligible documents 


containing a jumble of figures and it was 
kis opinion that it was utterly impossible 
to say from an examination of these and 
other papers found that either the Police 
Officer who seized them or the Court could 
be satisfied or could suspect that they were 
instruments of gaming. The learned Judge 
also pointed ont quite rightly that the 
Police informant and one of the accused 
Hussain who turned approver were 
infamous witnesses and that their evidence 
required corroboration. 

It is quite clear, of course, that in a 
gambling case, aS in any other case, the 
evidence of approvers or accomplices must 
be corroborated, in the usual manner, that 
is to say, by evidence other than that pro- 
vided by themselves whereby the Court 
can be satisfied that they speak the truth 
not only when they spesk as tothe factum 
of the crime but when they speak as 
to the identity of the accused. But, with all 
respect to the learned Judge, we think that 
he has fallen into error wher ke holds that 
the slips of papers 1-D/4, 1-D/5 and 1-D-6 
were wholly unintelligible documents and 
Contained a mere jumble of figures, For 
when we refer to the certified translation 
of these slips, and this translation must 
also have been before the learned Judge, 
we find that far from being a jumble of 
figures they contain an ordered series of 
figures which when interpreted with the 
assistance of the approver, are found quite 
clearly to be documents used for the pur- 
pose of gambling in American Futures and 
contain a record of figures which when 
related to published prices of cotton deter- 
mine whether the bets are won or lost. 
And speaking for myself, [ think that 
whenever on the iuformation of Police 
informant that gambling is going on ina 
particular house in American Futures— 
because in the imperfect world in which 
we live Police informants are necessary 
though unworthy things-a Sub Inspector 
finds a number of persons of different com: 
munities who have no particular relation- 
ship or connection among themselves sitting 
at a table in a room in that particular 
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house at midnight, who can give no satis- 
factory account of their ‘presence, and, 
when searched, are found to have consi- 
derabie sums of money uprn them, while 
upon one of them are found tslips of papers 
on which there isa writing not necessarily 
intelligible to the Sub-Inspector at the 
time, the Sub-Inspector has every reas-n 
to suspect that these slips of paper with 
unintelligible writing so taken from one of 
these persons contain record of bets. Quite 
natura'ly, the bets or figures relating to the 
bets are recorded in a manner not obviously 
intelligible to strangers, for when people 
are doing that which they know is an 
offence against the law, they are not likely 
to provide evidence against themselves. 
Indeed, it might with reason be said that 
in certain circumstances the very unintelli- 
gibility of the documents is itself good 
reason for the Sub Inspector to suspect 
that they contain something which it is 
desired to conceal and which is not without 
offence. 

It is not suggested in this case that the 
accused were doing cross-word puzzles or 
playing parlour games, nor were they 
learned Counsel engaged in the study of 
their briefs writing references from Desaj's 
Case Pointed Index upon slips of paper. 
It is true that in this case the writing was 
in Gujrati and the Sub-Inspector was not 
a Gujrati; so, to him, the figures in a 
language which he did not understand may 
well have appeared unintelligible, but we 
find it difficult to believe that the question 
as to whether a Sub Inspector or even the 
Court, is justified in finding thal there was 
reason to suspect that certain slips of paper 
were betting slips depends upon the mother- 
tongue of the Sub-Inspector who makes 
the search or the number of languages with 
which he is acquainted or the language in 
which the betting slips are written. Qui’e 
clearly, ss. and 7, Prevention of Gam- 
bling Act, must be interpreted in a reason- 
ably broad spirit having some fair relation 
to the realities of the lives of the kind of 
peoples to which the Act was intended by 
the Legislature to apply. 

Now, turning to ss. 6 and 7, Bombay 
Prevention of Gambling Act IV of 1887, 
which has lately been amended by Bombay 
Act Iof 1935, it appears that ss. 6 and 7 
must be read together. For s, 6 givesa 
Police Officer duly authorized power to 
enter, with the assistance of such persons 
as may be found necessary, by night or by 
day, and by force, if necessary, any house, 
‘toom or place which he has reason to 
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suspect is used as a common gaming house, 
and the words “which he ‘has reason to 
suspect" must, we think, be read with the 
words “had reasonable grounds for 
suspecting” which occurin s.7; for though 
it is true that under s. 7 itisthe Court that 
has to be satisfied that. where a thing 
seized is not obviously an instrament of 
gaming, butisto comeif at all within the 
category of “any other thing” referred to 
ins. 7, thit the Police O ficer had reason- 
able grounds for suspecting the thing did 
s0 come, yet even the Court must look at 
it from the Police Officer’s point of view, 
from the point of view of the information 
the Police Officer had before the seizure 
and not after. The words are not “where 
the Court is satisfied that the thing so 
seized was an instrument of gaming,” but 
where “the QOourt is satisfied that the 
Police Officer had reasonable grounds for 
suspecting that the thing so seized was an 
instrument of gaming”—a very different 
thing. Indeed, the words in s.@and 8. 7 
must mean very much the same thing. For 
under s. 6; the Police Officer has power 
under cl. ‘dito seize all things which “are 
reasonably suspected to have been used or 
intended to be used for the purpose of 
gaming”; the lawfulness of the seizure 
depends upon the Police Officer having 
reasonable grounds to suspect, and if under 
s. 7 the Court holds that it is nct satisfied 
that the Police Officer “had reasonable 
grounds for suspecting that the thing so 
seized was an instrument of gaming," the 
seizure itself under cl. (d) of 8. 6 would 
appear to be unlawful. 

Olearly even a Police Officer cannot be. 
expected alwavs to be as wise before as 
after the event, and the resson for 
suspicion whichis referred to in cl. (a) of 
s.6 must obviously include information 
given by a Polics informant, for, in many 
cases, itis only upon such information that 
the Police can act at all; and so far as the 
seizureof all things reasonably suspected 
to have been used or intended for the 
purpose of gaming under cl. (e) is con- 
cerned, it cannot be expected that the Police 
Officer must wait fcr a translation or inter- 
pretation of a writing, otherwise un- 
intelligible to him, found upon slips of 
paper on the person of the suspected man. 
He must judge and be judged by all the 
surrounding circumstances and the informa- 
tion he then possessed. He may, parti- 
cularly where his information is that the 
betting is betting.in American Futures, 
have reason to suspect that when slips ot 
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paper with wrifing upon them are considered 
of sufficient importance by the suspected 
person to be kept upon his person, those 
slips of paper are betting slips used or 
intended to be used for the purpose of 
gaming even though the writing is to him 
unintelligible at the time. And, indeed, in 
this case, the Police Officer’s suspicions were 
justified by the event. 

‘The slips of paper with the apparently 
unintelligible writing upon them were in 
fact betting slips upon which were written 
in Gujrali an orderly series of figures 
clearly to be related to betting ia American 
Futures. Therefore, with all respect to the 
learned Judge, we think that even when 
the action of the Police Officer was judged 
by the wisdom that follows the event, the 
Court should have found that the Police 
Officer who entered that house at midnight 
and who found «all these people assembled 
together round a table in suspicious 
circumstances, with no reasonable explana- 
tion as to their presence, had reasonable 
- grounds to suspect from the surrounding 
circumstances and from the informaticn 
that he possessed thatthe slips of paper, 
Exs. 1-D/4, 1 D/5 and 1-D/8 which he found 
concealed upon the person of one cf the 
company, were betting slips for the purpose 
of betting in American Futures, as, in 
fact, they have been proved to be. 
Therefore, we think, clearly the presump- 
tion against the accused which puts upon 
them the burden of proof under s. 7 should 
have been raised by the Court. The learned 
Advocate for the appellants himself admits 
that if this is so, the appellants cannot 
answer the case against them. 

It appears then tous that thisis clearly 
not a case where we should interfere in 
revision and acquit the accused who cannot 
even give an account of their presence in 
that room that night, which the Court can 
accept. The true explanation of their pre- 
sence is that they were there for tLe purpose 
of committing and did in fact commit 
the offence of which they have been con- 
victed. 

Our attention has been invited to the case 
in Harilal Gordhanv. Emperor (1) on which 
it is said, the learned Judge very largely: 
relied in acquitting the accused. In that 
case, certain slips were fcund in crevices in 
a Wall when the rcom was searched and 
certain other locse papers were found in a 
box and the accused were convicted largely 


(1) 1 LR 1937 Bom 670; 171 Ind, Cas, 282; AIR 
1937 Bom. 365; $8 Cr LJ 1047; 39 Bom L R 613; 
JOR B 1&4. 4 
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upon the evidence afforded by these slips 
of paper. The writing upon the slips of 
paper was itself unintelligible, and it was 
only on the interpretation given by the 
Sub-Inspector that they could be construed 
at all as belting slips. The accused were 
convicted under s. 5, Bombay Prevention 
of Gambling Act, and in dismissing the 
appeal, the learned Sessions Judge of 


Ahmedabad said : 

“No doubt the slips read without the aid of 
special kind of interpretation would appear to be 
inoccuous but the Police Sub-Inspector has deposed 
to tbe real interpretation of certain words in them, 
and if regard be had to that, it-is clear that they 
are betting slips and are, according to the Act, 
instruments of gaming. If I am correct so far, it 
means, that the presumption under s 7 of. the 
Act applied and it will be for the defence to dis- 
place it. I agree with the learned Magistrate that 
it cannot be regarded as displaced.” 

Now, so far as these slips of paper are 
concerned, the learned Chief Justice in 


revision said : 

“The other evidence against the accused is the 
alleged finding on their premises of instruments of 
gaming, which consisted of certain slips. Those 
slips have now been translated, and they are by 
themselves ‘quite unintelligible. They certainly do 
not purpori to be records of gambling transac- 
tions. It appears, however, that the Police Sub- 
Inspector went into the witness-box and stated 
that in his view, based on experience in other 
cases, these slips were instruments of gaming. He 
suggested apparently that slip B should be con- 
strued in such a way that the first entry, which is 
Rs, 20 of Kaku, amounts to the record of a bet of 
Rs. 2 on mandi by a man named Kaku, though there 
is nothing whatever in the slip itself to suggest 
that that is its meaning. In point of fact, it is not 
the prosecution case that a man named Kaku 
made a bet of Rs. 2 and prima facte a mandi 
transaction is not a gambling transaction. So 
that the particular instance, which the Sub- 
Inspector gives as to howone slip should be con- 
strued, does not appear to support the prosecution. 
But the question arises how far a Police Officer is 
entitled to go intothe box and speak as an expert 
as tothe way in which apparently harmless docu- 
ments should be interpreted. In my opinion, it is 
impossible to say that gambling is either an art 
or science within the meaning of s. 45, Evidence 
Act. I think that the only section under which 
evidence of this nature might ina proper case be 
admitted is s. 49, which provides so far as 
material : 

‘When the Court has to form an opinion as to 
the mesing of words or terms used ia particular 
Districts or by particular classes of people, the 
opinions of persons having special means of know- 
ledge thereon are relevant facts.’ A 

lt may be that under that section a Police 
Officer might give evidence that he had & long 
experience amongst people who indulged in satta 
gambling in a particular District, and from that 
experience, supported by instances which he should 
be prepared to give so as to establish his means of 
knowledge, he was satisfied that a system or code 
prevailed among such pesons, and he might thea 
expiess an opinion (which would be relevant under 
the section) that the slips-in question were pre- 
pared in accordance with thatsystem or code and 
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had a certain meaning, But the Sub-Inspector in 
this case does not appear to have done anything 
of this sort. He is not entitled merely to express 
the opinion that unintelligible documents found 
in the room of a man charged with gambling must 
be records of gambling transactions, -It is for the 
Court to decide what the documents mean, aad 
opinion on the matter can only be relevant if made 
so by the Legislature. In my opinion, the convic- 
tions were not justified on the evidence.” 

The learned Chief Justica also referred 
in his judgment to the unreliable nature of 
Police agents who are generally paid by 
resulis. It was, he said, necessary that the 
evidence of Police agents should be corro- 
boraied, and the fact that a Police agent 
was provided with a companion who was 
called a panch, did not improve the prese- 
cution case. But in this case the slips 
1-D/4,1-D/5 and 1-D/6 found upon search 
upon the person of accused Allahno had 
been explained by the approver. Hussain 
as being a record of the numbers from 1 to 
10 in serial number which when related to 


the published prices of cotton in the news- 


papers the next day, would decide whether 
the bets were won or lost, and though 
Hussain is an approver and his evidence 
must be corroborated before it can be relied 
on, it appears to us that the finding of 
these slips of paper upon the person of the 
accused Allahno not in the handwriting of 
Hussain and not being evidence provided 
by him, can fairly be said to be evidence 
which corroborates the evidence of Hussain, 
when he says that these men were there 
gathered to bet in American Futures. For 
these slips of paper containing these figures 


are quite clearly intelligible on the assump- 


tion that Hussain is speaking the truth and 
are not intelligible on any other assump- 
tion, and we see no.reason why we should 
suppose that grown men like the accused 
would indulge like children in unintelligible 
scribblings upon slips of paper which they 
keep upon their persons when another far 
more reasonable and rational explanation 
of their conduct is forthccming. After all, 
the purpose of requiring independent eyle 
dence corrcborating the evidence of the 
approver is that that the Court can be satis- 
fied that he is speaking the truth. It bas no 
other purpcse. The amount of that evidence 
depends upon the circumstances of each 
particular case ; the question as to whether 
it provides sufficient corrroboration for the 
evidence of the approver to be relied on 
with confidence also depends on the cir- 
cumstances of each case, In this case the 
evidence of the approver as to the factum 
of the offence, the betting in American 
Futures is sufficiently corroborated by the 
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finding of this assembly of men at this 
time and place and in these circumstances, 
the finding of considerable sums of money. 
upon them and. the finding of these betting 
clips. The evidence cf the approver as-to 
the idantity- of the accused is sufficiently 
corroborated by their presence at the scene 
of the offence and their arrest. 

We see, therefore, no reason to reject the 
evidence of the approver and. come to the 
conclusion that the accused are nót guilty 
when they appear from the evidence on 
record guilty. 

The facts of the cass before us are 
different from tha facts in the Bombay 
case in Harilal Gordhan v. Emperor (1), 
referred to ab.ve. Our atteniron has also 
been drawn to another Bombay case, 
Empz2ror v. Rus'om Cursetjt Lam (2). In 
that cass certain slips of paper were fuund 
wilh names of race-borses and umouats of 
money in beis The learned Judges came 
to the couclusion that the circumstances of 
the case were consistent with thes: papers 
being merely records of private bets and in 
no way supported the case for the prose- 
cution that the doctor's premises were held 
as a bucket shop, a place where bets are 
unlawfully received, and that. if any pre- 
sumption was raised at all under s. 7, the 
presumption was so slight that it was very 
easily rebutted. But we are not dealing 
here with s. 7 of the old Act, buts. 7 in 
the new Act, and this section is as follows: 

“When any instiument of gaming has been seized 
in any house, room or placo entered under s. 6 or 
about the person of any one found therein, and in 


the case of any other thing so scized, if the Gourt 
is satished that the Police Officer who entered such 
house, room or place had reasonable grounds for 
suspecting that the thing so seized was an instru- 
ment of gaming, the seizure of such instrument 
or thing shall be evidence, until the contrary is 
proved, that such house, room or place is used as 
a common gaming house, and the persons found 
therein were then present for the purpose of gam- 
ing, although no gaming was actually seen by the 
Magistrate or the Police Officer or by any person 
acting under the authority of either of them.” 


We must, therefore, return the reference, 


“and reject the appeal, of the three accused. 


Order accordingly. z 
D. Order accordingly. 
(2) 31 Bom L R 267; 136 Ind. Oas. 868; A I R 1932 

Bom 181; 1932 Cr. O 240; 33 Or L J 389; Ind. Ral. 

(1932) Bom 228. 
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_ QOUDH CHIEF COURT 
Civil: Miscellarieous Appeal No 94 of 1936 
i r January 9, 1939 
"+. HAMILTON AND YORKE, Jd. 
- BALRAJ KISHORE—DErENDaNT | 
o u: me APPELLANT i 4 


pes 
X 
` 


ta 
b 
7 


| versus. 
MAHARAJ KISHORE-— PLAINTIRE 
ui —RESPONDENT ; 
Civil Procedure Code (Act : V of 19(8), ss: 2 (2) 
and (143, 104 (1) (b), 
s. 101 (1) (£), is not decree— Order of trial Court 
dismissing application to file award on ground that 
it was vitiated by misconduct is ‘order’ and not 
decreeOrder of Appellate Court on appeal remand- 
ing case holding that award was not vitiated, if 
on under O. XLI, r. 23—Such order, whether appeal- 
able. , < 
An order made by the Civil Judge dismissing an 
application to have an award made by arbitrators 
filed on the ground that the award was vitiated by 
the misconduct of the arbitrators comes under the 
scope of the definition of “ order “in 8,2, cl. 14, 
and not within that of ‘decrees’, and the remand 
order made by the Appellate Court in an appeal 
from such order holding that the award was not 
vitiated by misconduct, does not arise out of a 
decree and is not, therefore, an order of remand 
under the terms of O, XLI, r. 22, Civil Procedure 
Code and as it does not fall within the provisions 
of O. XLI, r. 25, it can be nothing other than a 
remand made in the exercise ofthe inherent powers 
of the Court. Anorder of remand made in the 
exercise of inherent powers is not appealable 

The expression ‘ any adjudication from which an 
appeal lies as an appeal from an order,” in s. 4, 
el. 2, Civil Procedure Code, refers to s. 104, which 
deals with appeals frum orders, and it follows 
clearly that an order under s. 104 (1) (f), cannot 
by any possibility be treated as a dezree 


C. Mise A. against the order ofthe District 
Judge, Rac Bareli, dated October 20, 1938. 
Mr. Radha Krishna, for the Appellant. 
Mr. B. K. Dhaon, for the Respondents. 


Judgment.—Balraj Kishore, defeudant, 
appeals from an order of the District Judge 
of Kae Bareli allowing the appeal ofthe 
opposite. party plaintiff Maharaj Kishore, 
and setting aside the order ot the Civil 
Judge of Partabgarh who had dismissed 
the plaintiffs application to have an award 
made by arbitrators filed and a decree 
passed in accordance therewith, 

This was a qse which fell within the 
provisions of paras. 20 and 21 of the 
Second Schedule cf tLe Code of Civil 
Precedure. The plaintiff Maharaj Kishore 
applied under para. 20 that the award be 
filed in Oourt aud notice was directed to 
be given to the other parties. The 
opposite party. defendant objected and a 
number of issues were framed by the 
Civil Judge, who, however, decided cnly 
the first ang second issues, and held thereon 
that the award was vitiated by the miss 
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0. XL, r. 283—Order under” 
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conduct of the arbitrators. He accordingly 
dismissed the application to have the award 
fled. Thereupon the plaintiff appealed 
under the provisions of s. 104 (1) (f} of the 
Code of Civil Procedure to the District 
Judge of Rae Bareli, who tcok a different 
view on the first issue and held that the 
award had not been vitiated by this mis- 
conduct alleged in the first issue. He 
accordingly remanded the case to the Oivil 
Judge for the decision of the other issues. 
Against this decision the present appeal is 
filed by the defendant appellant. 

A preliminary objecticn is taken that no 
appeal lies on the view that thisis a case 
of appeal from order and that in the first 
place cl. (2) of gs. 104 in the ordioary way 
bars an appeal from an appellate order 
made under the provisious of s. 104, el. (1) 
(f) and secondly, that if this be taken to 
be an order of remand, then it is not covered 
by the provisions of O. XLII, r. 1 (u) as at 
present framed by this Oourt. 

Order XLII, r. 1 (u), as it now stands for 
this Court, provides that : 

“an appeal shall lie from the following orders under 
the provisions ofs, 10+, namely: 

(u) an order under r. 23 of O, XLI, remanding 
case where an appeal would lie from the decree of the 
Appellate Court.” 

The question that arises is whether this 
is a remand under the provisions of O. XLI, 
r. 23 at all. That Rule has been modified 
by this Court and now rans as follows: 

“Wheres an Appellate Court has reversed a decree 
and all questions arising in the case have not been 
decided, it may, if it thinks fit, by order remand 
the case and may further direct what issue or 
issues shall be tried in the case so remanded and 
shall send acopy of its judgment and order to the 
Court from whose decree the appeal is ‘preferred, 
with directions to re-admit the suit under its 
original number in the register of civil suits, and 
proceed to determine the suit, and the evidence (if 
any) recorded during the original trial shall subject 
to all just exceptions, be evidence during the trial 
after remand.” 


We have given careful consideration for 
the wording of the definitions of “decree” 


s and “order” in cls. 2 and 14 ofs.2 of the 


Code of Civil Procedure, and we are Clearly 
cf opinion that the order made by the learned 
Civil Judge in the present case c umes 
under the scope of the detinition of “order” 
and not within that of ‘decree’, ci. 2 of s. 2 
provides that : 3 
““decree' means the formal expression of an adjudi- 
cation which, so far as regards the Court expressing 
it, conclusively determines the right of the parties 
with regard to all or any of the matters in con- 
troversy in the suit, and may be either preliminary 
or final. It shall be decmed to include the rejection 
ofa plaint and the determination of any question 
Within s, 47 or 144 but shall not include 


800 
(b any adjudication from which an appeal lies asan 


appeal from an order ; or—, 
(b). any order of dismissal for default.” 


It is clear that by the expression “any 
adjudication from which an appeal lies as 
an appeal from an order,” reference is 
being made to s.104, which deals with 
appeals from orders,‘and it follows clearly 
that an order under s. 10! (1) (f) cannot 
by any pzssibility be treated as a decree. 
It follows that the remand order made hy 
the lower Appellate Ccurt since it does not 
arise out of a decree is not an order of 
remand under the terms of O. XLI, r. 23, 
and as it does not fall within the provisions 
cf O. XLI, r 25,it can be nothing other 
thana remand made in the exercise of the 
inherent powers of the Court. It has been 
held in numerous cases that an order of 
remand made in the exercise of inherent 
powérs is not appealable. 

We are, therefore, of opinicn that the 
preliminary objection raised on behalf of 
the respondent must succeed. This appeal 
accordingly fails and is dismissed with 
costs. 

8. Appeal dismissed. 





LAHORE HIGH COURT 
Oivil aan Petition No. 626 of 
. 1937 
January 25, 18938 
Appison AND Din MovamMap, JJ. 
Messrs. M. anp D. AMINOFF, LONDON 
THecuea MUSA AMINOFF, PESHAWAR— 
. ÅSEESSER—PETITIONER 


VETSUS 
COMMISSIONER or INCOME-TAX, 
; LAHORE— RESPONDENT 

Income Tas Act (XI of 1922), sa. 66 (3) and (2)— 
Whether it is incumbent on assessee to apply under 
s. 66 (2) before applying under s. 66 (3). 

Before an assessee can put in an application tothe 
High Court under sub-s. (3), it is incumbent upon him 
to apply tothe Commissioner under sub-s. (2) of s. 66, 
Income Tax Act. That he can do only if an order in 


respect of the assessment complained of is made under® 


s. 3l ors 32, or ifan order under s. 33 enhances the 
assessment madeon him or is otherwise prejudicial 
to him, or if a Board of Refereee decides any question 
relating to his assessment under s. 38-A. Where 
none of these conditions exists, no application under 
sub-s (2)of s. 66 is competent, and consequently 
sub-s.(3)of s 66 dces nut come into play at all. 
Panchu Gopal v. Commissioner of Income-tax, B. & O. 
(1);-Mahomed Farid Mohamad Shafi v, Con.missioner 
of Income-tax, Punjab (2) an] 2iT R 333, relied 
on. 
. Messrs. Norman Edmunds and Kirpa 
Ram Bajaj, for the Petitioner. 
Messrs. S. M. Sikri and J. N. 


+ 


Aggarwal, 
for he Respondent. 
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Order.—This is ań appl ation by an 
assessee : under sub-s. (3) of. s 66, Iucume- 
tax Act.’ A preliminary objection ‘has been 
raised by the respondent -that this appli- 
cation is incompétent on the ground’ that 


an application under sub-s. (3, of s.- 66 


¢an-be made tothe High Court only ifan 
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application under sub-s. (2) cf s. 66 is pre- - 


viously. made to the Commissioner and 


that-where no ‘such application has been 


made by’ an assesses, he cannof move tke 
High Court under subes. (3; of s. 66.-. The 
material porticns of the relevant. ‘provisicns 
of law read as follows: >. 

“Section 66 (2). Within sixty days of the date on 
which heis served. with notice of an order under 
s. 3l ors. 34 orofan order under a. 88 enhanc- 
ing an assessment or otherwise préjudicial-to him 
or of a decision by a Board of Referees under 
8. 38-A, the assessee in respect of whom the. order 
or decision was passed may, by application a 
require the Commissioner to refer to the High Court 
any question of law arising out of such‘order or 
decision... ss ` 

Section 66 (3). Ifon any application being made 
under sub-s. (2) the Commissioner refuses to state 
the case on the ground that no question of law 
arises, the agsessee may apply .......to the High 
Oourt...” 

It would appear, therefore, ihat before an 
assesseé can put in an application to the 
High Court under sub-s. (3), it is incum- 
bent upon him to apply tothe Commis- 
sioner under sub-s. (2; of s. 68. That he 
Gun do only if an order ia respect of the 


a 


assessment complained of is made under . 


s.3l ors. 32, orif an order under gs. 33 
enhances the assessment made on him or 
is otherwise prejudicial to him, or if a 
Board of MReferecs decides any question 
relating to his assessment under s. 3d-A, 
Where none of these conditions exists, no 
application under subs. (2) of s. 66 is 
competent, and consequently sub-s. (3) of 
8.66 does not come into play at all. 
In the present case it is admitted on behalf 
of the assessee that no appeal was made 
to the Assistant Oommissioner, nor was 
an application under sub-s. (2) of s. 66 
made tothe Oommissioner. All that the 
assessee did was to make an application 
to the Commissioner untler s. 33 along 
with sub-s. (1) ofs.66 ‘I'he Commissioner 
while rejecting the assessee’s application 
neither enhanced his assessmens nor did 
he make any order prejudicial to him 
under s. 83. Clearly, tnerefore, no applica- 
tion under sub-s.(2) of sa. 66 could be 
made tothe Commissioner “and*none- was 
actually made. 
petition under sub-s. (3) 
competent. No authority 
this obvious proposition of 


of s. 66 isin- 
is needed for 
law but 


‘This: being so, the present ` 


` 
. 
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reference may. be made to Panchw “Gopal v. 
Commissioner of Income tax, B. &.0.(1)s 
Muhammad Farid Muhammad Shafi ¥.Com 
‘missioner of Income-tax, Punjab (2) and 
‘21. T. R: +39. These judgments, though 


pot exactly in point, support the cobclusior s 
*~arrived ab above. > Weaccordingly dismiss. 
‘this application with costs. ~ 


8. Application dismissed. 
(1) 4 I T C 324. 140 Ind. Cas. 6719; A IR 1932 Pat. 
167; Ind. Rul. (1933) Pat. 14, =” AN 
. (2) 2T T 0430; 105 Ind, Gas. 167; A I R 1997 Lah. 
513;.9 L 317, i = on 


_,OUDH CHIEF COURT . 
Second Civil Appeal No. 243 of 1936 
January 19, 1959 
ZIA- UL-HABAN, J. 
BHAGWAN PRASAD SINGH— 
OBJECTOR—-APPLIOANT 
` versus 
Musammat ABHAIRAJI AND anoTHER— 


RespoyDENT—OpposiTeE Party 

U. P. Land Revenue Act (III of 1901), s. 111 (1) (e) 
—Application for partition to Revenue Court— 
Objection that rights of applicant in property were 
only of guzaradar and he could not apply for partition 
—Objection dismissed—Question of title not decided 
on meritts—Order held did not fallunder 3.111 (1) (0) 
—No appeal held lay to Civil Court. 

A applied for partition of certain property to the 
Revenue Court. The opposite party raised an objec- 
tion that under a compromise in a previous litigation 
between the same parties A’s rights in the property 
were only those of a guzaradar and therefore he was 
not entitled to apply for partition. The partition 
officer's order rejecting objection ran as follows -~ 
“The copy of order incorporating the compromise does 
not say that A is a guzaradar. She is a recorded 
co-sharer with limited rights restricted to her life- 
time and without power of alienation. She can thus 
sue for partition :" 

Held, that the order showed that the question of 
title was not decided by the Revenue Courton the 


xb 


- merits. The order could not, therefore, be said to be 


one under cl. (c) of sub s, (1) of s. 111 of the U. P. Land 
Revenue Act and no appeal therefore lay to the Civil 
Court. Saira Bibi v. Chandrapal Singh (1), Moham- 
mad Shahamat Khan v. Musammat Azizunnissa (2) 
and Asghar Ali Shah v. Jhanda Mal (3), relied 
on. 

8. O. A. against the decree of the District 
Judge of Gonda, dated May 2, 1936. 

Mr S. N. Roy, for the Appellant. 

Mr. Ghulam Imam, for the Respondent. 


Judgment.—This is an appeal against 
a decision of the learned District Judge 
of Gonda dismissing the appellant’s appeal 
against an order of the Revenue Court. 


It appears that Musammat Abhairaji 
respondent applied for partition of certain 
property te the Revenue’Vourt. In a previous 
litigation between the parties, in the Court of 


179101 & 102 . 
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, but to the Revenue Coart, 


801 


the Judicial Commissioner of Oudh, there 
had been a compromise by which Abhairaji 
was allowed to remain in possession of 
the entire property then in suit which bad 
belonged’ to her father in law, for her life- 
time without power of alienation, She 
was in possession of the property in 
pursuance of that compromise. The present 
appellant's objection was that under the 


. aforesaid comprcmise, Musammat Abhairaji's 


rights in the property were no better 
than ‘those of a guzaradar and that 
therefore she was not entitled to apply for 
partition. 

The learned Assistant Collector overruled 
this objection and ordered -the ‘partition 
case to proceed. Against this order the 
present appellant appealed t> the District 
Judge and he upheld the order of the 
Revenue Court. This appeal has been 
filed against the District Judge's order. 

A preliminary objection is taken by the 
respondent that no appval lay in the case 
to the Oivil Court and that the appeal 
should have been filed in the higher 
Revenue Court. I have heard the: learned 
Counsel for the appellant in reply to this 
objection, but I am of opinion that tke 
objection is well-founded. In Szira Bibi 
v. Chandrapal Singh, (60. W.N. 89:) (1) 
it was held that where in the course of 
tLe partition proceedings, an objectioa is 
filed under s. lll of the U. P. Land 
Revenue Act and the Revenue Court does 
not proceed to inquire into the merits of 
the objection itself, the only thing that it 
does being that it refers to a mutation 
order in favour of the opposite party and 
to a judgment of the Civil Court dismissing 
the objectors suit and on the strength 
thereof rejects the objector's objection; the 
order rejecting the objection is “one passed 
under the first portion cf sub-s. (1) of 
B. lll and not under cl. (c) of sub's. (1) 
of the said section and in such a casa 
the appeal does not lis to the Civil Oourt 


At page 902* 
the learned Judges say: 

“It appears tous to beclearfrom the wordings of `’ 
the section (s. 111) quoted above that where in a 
partition case an objection is raised by a recorded 
co-sharer tothe partition on the ground that a cer- 
tain question, has already been decided bya compe- 
tent Court and the Partition Officer accepts the said 
objection, he cannot be deemed to have decided 
himselfthe question of title raised in the objection. 
in Our opinion if a party to the partition is dissatis- 
fied with such an order of the Partition Officer, his 
remedy lies by appealing to the higher Revenue 

(1) 50 W N 897; 114 Ind. Oas. 120; 12 RD 552; 
AIR 1928 Oudh 503; 4 Luck 159; Ind. Rul. (1929) 
Oudh 120. 
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Courts since a decision by the Partition Officer can 
be appealed against in the Oivil Court only when 
the Partition Officer has decided to dstermine the 
question of title himself and has -passed the said 
order in the course of such determination.” 
.. In Mohammad Shahamat Khan Y. Musam- 
mat Azizunnisa, (1 O. O. 161) (2) it was 


held that is only when the Revenue Court- 


goes into the merits of the objection that 
its order dealing with the objection is 
appealable as a decree. A similar View 
was taken by the Allahabad High Court 
in the case of Asghar Ali Shah v. Jhanda 
Mal, (|. L. R. 2. Allahabad 939) (3). In 
the present case the Partition Otticer’s order 
ran. as follows: 

“The copy of order incorporating the compromise 

does not say that Abhairajiis a guzaradar. Sheis 
a recorded co-sharer with limited rights restricted 
to her lifetime and without power of alienation, 
She can thus sue for partition. The suit will proceed, 
Objection is dismissed.” 
"This clearly shows that the questicn of 
title was not decided by the Revenue 
Court on the merits. The order cannot, 
therefore, be said to be one under cl. (c) 
of subs. (1) of s. 111 of the U.P. Land 
Kevenue Act. The preliminary objection 
is, therefore, allowed and the appeal dis- 
missed with ccsts. 

The appellant is granted permission to 
appeal under s. 12 (2) of the Oudh Courts 
Act. ; 


9. 
(WW 700 162, 
. (3) 2 A b39. 


gr 


Appeal dismissed. 
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MADRAS HIGH COURT 
Applications Nos. 30 and49 and 
O. S. No. 97 of 1938 
January 11, 1938 
. GENTLE, J. 
CHIDAMBAKAM—Appuicant 
VETSUS 
NATARAJA MUDALIAR AND OTHERB-— 
RESPONDENTS 
. Civil Procedure Code (Act V of 1908), O. XXXIX, 
ri T—Appircattion for appointment of Commissioner 
made ajter application Jor leave to sue as pauper 
but before granting of teave—Commissioner, if can 
be appointed. _ 

On presentation of the petition to sue as a pauper, 
the suit is tobe deemed to have been instituted, 
and, therefore, there must be parties, the parties 
being those persons cited in the copy of the plaint 
filed ‘vith the petition. Where, therefore, an appli- 
cation for appointment of a Uommissioner is made 
aiter the filing ofa petition for leave to sue in 
forma pauperis but before such leave has been 
granted, the applicant is entitled to the appointment 
of such a Commissioner. Skinner v. Orde (1), relied 
en, Application No, 1849 of 1937, re-considered, 
~ Mr. A.B. Nambiar, for the Applicant.- 


obtDameabait d.-NafaRada MUDALIAR (MADR, 
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Order.—In this application the appli- 
cants desire that an order may be made: 
for the appointment of a Commissioner for | 
the taking of an inventory of the movable 
properties at premises, No. 15, Kuppumuthu:« 
Street, Triplicane, Madras. 1 am satisfied .. 
on the mierits’that the „applicant is entitled.” 
to the appointment of such a Commissioner.’ 
This. application is made after the filing 
of a petition for leave to sue in forma 
pauperis and before leave has been- 
granted as ‘prayed for that petition. The. 
question is whether thereis a suit pend- 
ing inasmuch as the right of the applicant 
to apply for the appointment of a Commis- 
sioner arises underO. XXXIX, r. 7, Oivil 
Procedure Code, in which the following 
words appear: “The Oourt may on the 
application of any parly to a Suits... 
make an order.” If there is no suit, then 
there can be no parties, and if there are 
no pardesto a suit, this Court is unable 
to make an order appointing a Commis- 
sioner, This same matter came on before 
mein Application No. 1849 of 1937 and 
upon the argumenis and authorities then 
piaced before me, Icame tothe conclusion 
tbat the parties in a contemplated pauper 
suit Whose peliion to have their suit ad- 
mitted unaer the provisions of O. XXXIIL, 
Civil Procedure Code, were not entitled 
to the relef of appointment of a Com: 
missioner or Keceiver inasmuch as no suit 
was in existence unless and until the 
petition to be admitted as a pauper was 
granted. In the application 1 have just, 
Mentioned, my attention was not directed 
toa decision of the Privy Council reported. 
in Skinner v. Orde (1). ln that case, their 
Lordships of the Privy Council discussed 
at length the date when a pauper suit 
commences, and at p. idvu* the following con- 
clusion is expressed : 

“In their view the petition to sue as 4 pauper 
became a plaint, and under this statute the suit 
must be deemed to be instituted when that applica- 
tion was filed.” 

‘The statute referred tois the the Statute 
of Limitations, Act LX of Lo7i, cl. 4. Had 
my atendon been drawn fn the previous 
application to this authority of the Privy 
Counc, My view would “have been 
difterent trom that expressed therein. In 
my view, on the authority of the ‘above 
decision; on presentation of the petition 
to sue as a pauper, the suit is to pe deemed 
to have been instituted, “and « therefore 
there must be purties, the parties being -. 


(1) 2A 241; 61 A 126; 4 Sar, 31 (PO). : 
“Page of Aja) SOS 
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“those persons cited in the-copy of the 
‘plaint filed with the petition. I therefore 
desire +o re-consider the decision in 
‘Application No. 1849 of 1937. There 
‘will ba an order for the appointment of 
‘a Oommissioner to take an inventory of the 
‘movable property consisting of jewellery, 
cash, sliverware and other items in the 
‘possession of defendant No. 2, Amirtham- 

mal, and . to be found in premises 
No. 15, Kuppumuthu Street, : Triplicane, 
‘Madras. This appointment will be condi- 
tional upon Mr. A, B. Nambiar under- 
taking tome to pay into Oourt by 
January 15, 1938, thesum of Rs. 50 in 
respect of the remuneration of the Oom- 
missioner. Mr. M. V. Ganapathi, an 
Advocate of this Court, is appointed the 


Commissioner. This order can be drawn 
up and issued forthwith 
N.S, Application granted. 





PATNA HIGH COURT 
Appeal from Appellate Order No. 109 
of 1938 
November 23, 1938 
ROWLAND AND CHATTEBJI, JJ, 
BALJOO LALL KATARYAR AND ANOTHER— 
APPELLANTS 


PAETE. versus 

RAJENDRA NATH BHATTACHARIYA— 
a KESPONDENT 

` Second appeal—Interference —No error of law or 
defect in procedure—Mere fact that judgment of 
lower Appellate Court is in few lines, whether 
justifies interference—Bengal, Agra and Assam Civil 
Courts Act (XLI of 1887), 3. 8 — Order transferring 
appeal to Additional Judge should be recorded in 
order-sheet of each case transferred. .. 

Per Ohatterji, J.—Whea the facts of the case are 
quite simple and the evidenceis very short and there 
is absolutely no reuson to suppose thuat the lower Ap- 
pellate Judge did not properly apply his mind to the 
same and also there 1s no error of law or defect in 
procedure, the mere fact that the judgment of the 
lower Appellate Court has been written in a few 
lines does nut make the finding of fact any theless 
binding in second appeal. - 

"Per Rowland, J.—The iule in second appeal is that 
the findings of fact of*the lower Appellate Court are 
conclusive and there is nothing in the Civil Procedure 
Oode to take out of the rule a case where an Ap- 
pellate Court has recorded a finding of fact in dis- 
missing an appeal under O.XLI, r. 4l, Civil Proce- 
dure Code. ` 

‘In order to avoid any objection on the ground that 
there is nothing on the order-sbeet to indicate that 
the appeal wag transferred by an order of the Dıs- 
trict Judge, it is desirable that the order should be 
recérded in the order-sheet of each particular case 
transferred. : 

A. from art order of the Additional District 


Judge of Gaya, dated February 2, 1938, 


pAtsoo tant Ka@aRvak V, RSENDRA NATH BuaTfacsaRtya ‘PAT.) 
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confirming an order of the Munsif of Gaya, . 


dated December 23, 1937. 
’ Mr. Raj Kishore Prasad, for the Appel- 
ants. i l 
Mr. 5. N. Bose, for the Respondent. 
- Chatterji, J.—This appeal arises out of 
a- proceedıng under s.. 47 of tne Oode of 
Civil Frocedure. The respondent obtained 
a decree against the appellants on the 
basis of a handnote executed by their de- 
ceased father, the decree being enforce- 
able only against the assets of the joint 
family. In execution the decree-holder pro- 
ceeded to attach certain movables as 
part of the joint family assets. The judg- 
ment debtors objected that these were their 
separate properties and were, therefore, 
not liable to attachment underthe terms 
of the decree. This objection was over- 
ruled by the trial Court and the judgment- 
debtors preferred an appeal to the Court 
of the District Judge. After the record was 
called for by the District Judge the appeal 
came up for hearing under O. XLI, tr. 11 
of the Code of Civil Prccedure before the 
Additional District Judge who dismissed it 
under that rule. It is against this decision 
that this appeal has been preferred. , 
The first contention raised on behalf of 
‘the appellants is that there being nothing 
in the order-sheet to indicate that the 
appeal was transferred by an order of the 
District Judge, the Additional District 
Judge had no jurisdiction to hear it. Re- 
liance is placed on s. & of the Bengal, 
Agra and Assam Civil Courts Act (All of 
1287) of which cl. 2 is relevant and runs 
as follows : 
“Additional Judges so appointed shall discharge 
any of the functions of a District Judge which 
the District Judge may assign to them, and in the 


discharge of those functions, they ‘shall exercise the 
game poweis as the District Judge.” 


There 1s very little substance in the cons 
tention. No doubt the order-sheet in the 
appeal does not show that any order was 
passed by the District Judge transferring 
i to the file of the Additionai District Judge; 
but it is difficult to see howthe record could 
have been sout to the Additional District 
Judge without the District Judge’s order. 
It might be that a number of cases were 
transierred at the same time and the order 
was recorded ona separate sheet of paper 
which was not incorporated in the order- 
sheet in each case. It will ebe unreason- 
able to hold that on account of such irre- 
gularity, if is may be so-called, the Addi- 
tional District Judge had no jurisdiction to 
hear the appeal. I should, however, observe 
that in order to avoid any objection on this 
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score, it is desirable that the order should 
-be-recorded in the order-sheet of each pai- 
ticular case transferred. < 

The next- contentión raised is that the 
judgmentis nct in aceordance with law. 
Itis urged thatalthough the appeal may 
be dismissed summarily under O. XLI, r. 11, 
the Court is required to record {ke judg- 

. ment in accordance withlaw as laid down 
in O. XLI, r. 31 cf tke Code of Civil Proce- 
dure. Anumber of decisions have been 
referred to on this point, butit is unneces- 
sary to deal with them because in the pre- 
sent case a judgment has been recorded and 
it is difficult: tohold thatit is not a judg- 
ment in accordance with law. The learned 
Additional District Judge ccnsidered the 
points that were raised before him with 
reference to the evidence, oral and docu- 
‘mentery, and he saw no reason to differ 
from the findings of fact arrived at by the 
trial Court. It is, however, said that he ex- 
‘pressed no opinion of bis own but merely 
accepied the findings of the trial Court. 
-But this-is not so. The main contention 
before him was that the trial Court did nct 
properly consider the peon’s report (Ex. 1) 
im a previous-execulion case which, it was 
suggested, was sufficient to prove that the 
father’s movables were al] exhausted in that 
execution. With regard to this contention 
the learned Additional District Judge says: 
.“On.a& consideraticn of the documentary evidence, 
Tam satisfied that this contention must fail.” 

. Then as regards the oral evidence, he 
says: 

Nhe lower Court was fully justifiedin relying on 
the evidence of the decree-holder and in rejecting 
the uncorrcborated testimony of the judgment-deb- 
tors’ witness,” 

The questicn then is whether in this 
eeccnd ‘appeal any grourds have been 
shown which wceuld entitle this Court to 
interfere with the findings of the lower 
Appellate Court. The mere fact that the 
judgment has been written in a few 
lines dces not make the findings of feet 
any tLe less binding in second appeal. The 
facts of the case aie quite simple ind the 
evidence is very short and there is abso- 
lutely no reason to suppose that the learned 
Additional District Judge did not properly 
apply his mind to tre same. I do not see 

any error cf law or defect in procedure 
which would justify cur interference in 
second appeal. 

It ig. further ccntended that the Ccurts 
below. went wror g on the question of onus 
of proof.. But having regard to the findings 

- of the Courts below, the questicn cf onus 
“is quite immaterial. Indeed the trial 
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Court referred tothe question of onus but 
it considered the evidence on both sides 
and relying on the evidence fcr the decree- 
holder, it came to the definite finding that 
the disputed mcvable properties belonged 
tothe judgment debtors’ father. In the 
appellate judgment, there is no reference 
to the question of onus. 

Ido not find any merit in this appeal 
which I would dismiss with costs. 

Rowland, J.—I agree. 

The Rule in second appeal is that the 
findings of fact of the lower Appellate 
Court are conclusive and there is nothing 
in the code to takeout ofthe rule a case 
where an Appellate Court has recorded a 
finding of fact in dismissing an ‘appeal 
under O. XLI, r 11. 


8. < Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 27 of 1937 
l November 4, 1987 
BBIDE, J. 
MAL SHAH AND ANOTHER—CO8REDI TORS =~ 
A} PELLANTS 
VETSUS 
J A BRU -—[DgBtUR— RESP(NDENT 

Gift—Application for mutation—Presumption as 
to date of gift—Donee minor and living with donor— 
Question of possession, not material. 

Where a person makes an application for muta- 
tion, the presumption is that the applicant has 
made the transfer (gift) when he applied for the 
transfer being noted in the revenue records. The 
question of possession is not material in & case 
ae the donee is a minor and is living with the 

onor. ; 
"S. O. A. frm an order of the District 
Judge, Gurdaspur, dated February 19, 1937, 

Mr. C. L. Aggarwal, for the Appellants. 

Mr. Shamair Chand, for the-Respondent, 

Judgment.—It appears from the record 
that tke application fcr mulation was made 
on February 6, 1934, and the presump:' 
tion is that the applicant bad made the 
gift when he applied icr the transfer. being: 
noted in the revenue records. The ques 
tion of pcessession is nok material in this. 
case asthe donee is a minor aged about six 
and is living with the donor. As regards 
s. 5, Limitation Act, it was conceded in the 
Court below that it does not apply and point, 
has oot been raised in the grounds of appéal. 
I see. no good ground to interfere and dis». 
miss the appeal with costs. > , 7 

S. Appeal dismissed. ` 
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CALCUTTA HIGH COURT 
Criminal Reference No. 23 of 1938 
March 1, 1983 

JAOK AND KAUNDKAR, JJ. 
EHMPE°® OR—Pro3gouTor 
VETSUS . 

SAYERUDDIN PRAM ANIK— REaPONDENT 

Criminal Procedure Code (Act V of 18981, ss. 177, 
213, 531—Magistrate taking cognizance of offence 
committed. within limits of his jurisdiction and com- 
miiting accused after enquiry — Locality of offence 
subsequently transferred to other District—-Commit- 
ment, if rendered invalid—Want of jurisdiction, 
whether ground for setting aside order of commitment 
according to s. 531 

Where a Magistrate takes cognizance of an offence 
committed withinthe local limits of his territorial 
jurisdiction and commits the accused to Sessions 
after enquiry, the fact that the locality in which the 
offence was committed is subsequently transferred to 
another district, does not oust the jurisdiction of the 
. Magistrate, and render the commitment invalid and 
the Sessions Judge also is not deprived of the jurisdic- 
tion to disposeof the case. Even if it be held that the 
Committing Magistrate had no territorial jurisdiction 
at the time of the commitment and it were considered 
that he had on that account no jurisdiction to make 
the commitment, such want of jurisdiction would 
not be a good ground for setting aside the order of 
commitment, according tos, 531, Oriminal Procedure 
Code. Emperor v. Mahabir (|), Emperor v. Ram 
Naresh Singh (2) and Emperor v, Ganga (3), relied 


on, 

Or. Ref. made by the Sessions Judge, 
Rajshahi. 

Mr. Anil Ch. Ruy Chow -hury, for the 
Crown. 

Jack, J.—Tnis is a reference by the 
Sessions Judge of Rajshahi under s. 435, 
Oriminal Procedure Code, for quashing a 
commitment made to his Court by the 
Magistrate of Natore in the case of 
Emperor v. Sayeruddin Pramanik under 
ss. 363 and 376, Indian Penal Code. After 
the jury had been empannelled and the 
Public Prosecutor had started the case 
for the prosecution, it was noticed by the 
Court that the occurrence took place 
within Nandigram Police Station which 
had been transferred by the Local 
Government from the jurisdiction of Natore 
Sub-Division of R.jshabi District to the 
Sadar Sub Division of Bogra District. The 
learned Judge is therefore of opinion that 
since the place of occurrence is now with- 
in the local jurisdiction of the District of 
Pabna and Bogra, he bas no jurisdiction to 
try the case. He therefore recommends 
that the commitment having been by a 
Magistrate without local jurisdiction toa 
‘Sessions Oourt without local jurisdiction it 
should be quashed andthat the Magistrate 
should be asked to hold a fresh preliminary 
enquiry and take such further steps as 
might be necessary. ; 

| 
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[n this case, the occurrence took place on 
October 20, 1937. The first information was 
given on October 22, the Magistrate took 
cognizance on November 22. The transfer 
of the thana in which the occurrence took 
place was notified on December i4. The 
case was committed to the Sessions Court 
on January 12, and trial commenced on 
February 15. Unders. 177, Criminal Pro- 
cedure Code, every ofence shall ordinarily 
be engnired into and tried by a Court with- 
in the local limits of whose jurisdiction it 
was committed. As this offence was commit- 
ted within the local jurisdiction of the Magis- 
trate who took cognizance, he was 
authorized under s. 177, Criminal Procedure 
Code to try the case orto commit it to Ses- 
sions. The fact that the locality in which 
the offence was committed was subsequent: 
ly transferred to another District did not 
oust the jurisdiction of the Magistrate. 
Since he had jurisdiction to take cogniz- 
ance, he had jnrisdiction to commit the 
case to the Sessions Gourt. If any 
authority for this is required, it would be . 
found in Emp:;ror v. Mahabir (1). Ia that 
case, it was held that the subsequent 
transfer of territory did not deprive the 
Court in which the appeal had been filed 
of its jurisdiction to hear it. In Emperor 
v. Ram Naresh Singh (2), it was held that . 
the Sessions Court was not deprived of 
jurisdiction to dispose of the case which 
had been committed to it for trial inas- 
much as the place at which the offence 
had been committed had, in the meantime, 
been transferred to a Native State. In 
Emperor v. Ganga (3), the offence was 
committed ata place which was then part 
of the Mirzipore District. Subsequantly, 
one of the persons alleged to have taken 
part in the commission of such offence 
was arrested in Bengal and sent to 
Mirzapore, where he was committed by 
the Joint Magistrate to take his trial before 
the Court of Session. In the meanwhile 
tha place where the offeace wis com nitted 
had ceased to be British territory. It 
was held that this fact did not oust the 
jurisdiction of either the Magistrate or 
the District Judges of Mirzapore. The 
attention of the learned Sessions Judge 
is drawn to s. 531, Criminal Procedure Onde, 
which lays down: 

“No finding, sentenca or order of any Criminal 


5 (1) 23 A578; 11 Ind. Oas. 585; 8 jA L J 630; 12 Or. L 

401, 

2 yee A 118;13 Ind. Oas. 921:94 LJ 5k, 130r. L. 
169. ; | 

j R” A 451;15 Ind, Oas, 911;8 A UJ 696; 13 Or. G 
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Court shall be setaside merely on the ground that 
the enquiry, trial or other proceeding in the course 
of which it was arrived at or passed, took place in 
a wrong Sessions Division, District, Sub-Division or 
other local area, unless it appears that such error has, 
‘in fact, occasioned a failure of justice.” 


Therefore, even if the Committing Magis- 
trate had no territorial jurisdiction at the 
time of the commitment and it were con- 
sidered that he had on that account no 
jurisdiction to make the commitment, such 
want of jurisdiction would not be a good 
ground for setting aside the order of 
commitment. This reference is accordingly 
rejected and the trial will proceed from 
the stage which it has reached. Let the 
record, if any, snd this order go down as 
soon as possible. 

Khundkar, J.—I agree. It seems to me 
that neither the Sessions Judge nor the 
Public Prosecutcr considered the provisions 
of s. 531, Criminal Procedure Ocde. It is 
perfectly clear that the order of commit- 
ment was an order within the meaning of 
the. section and it was certainly made in 
the course of a proceedidg, i. e. the 
enquiry preliminary to the: commitment 
which, at the time of the order, was in.a 
wrong Sub-Division. It has not been even 
suggested that the order of commitment 
has occasioned any failure of justice. The 
commitment was, in fact, made to the only 
Court to which the Magistrate of Natore 
had the power to commit. There is, there- 
fore, no substance in this reference. 


8. Reference rejected. 
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i PATNA HIGH COURT 
Civil Appeal No. 602 of 1936 
September 27, 1938 
DaavLe AND AGARWALA, JJ. 
Musammat ANURAGI KUER—DEFENDANT— 
P APPELLANT : 


. versus 
PARMANAND PATHAK AND ANOTHER— 


> PLAINTIFPS-—~RESPONDENTS 

Hindu Law—Religious endowment — Shebaitship 
—Succession — Founder acting as shebait—No dis- 
position of shebaitship to take effect after his death, 
nor usage showing mode of devolution -~ Succession to 
shebaitship, if governed by ordinary Hindu Law. 

Where the founder of a temple acts as shebait 
during his life ‘but makes'no disposition of the 
shebajiship to take effect after his death, and there 
is no usage, course of dealing or other circumstances 
toshow a special mode of devolution, the manage- 
ment and control o$ the endowed property besides the 
right of acting as ministrant to the deities—the two 
together constituting the skebattt right-follow the 
line of inheritance from the founder. Ifa female 
succeeds the founder, she takes only limited interest 
under the ordinary Hindu Law, and upon her death 
the next male heir -takes the shebaiti as full and 


ANURAGI KUER V. PARMANAND PATHAK (PAT) 


t 
+ 


17910. 


absolute owner and not a mere life-estate in the 
office. Though his powers of alienation are qualified 
and restricted, the entire estate is vested in him, 
T'he succession to the office of shebait and the income 
of the estate is according to the ordinary Hindu Law 
of succession. |p. 807, col. 2.] 

{Oase-law referred to]. 


O. A. from the appellate decree of the 
Additional District Judge, Gaya, dated 
August 13, 1934, 


Dr. D. N. Mitter and G. P. Singh, for the — 


Appellant. 


Messrs. S. M. Mullick and K. N. Verma, < 


for the Respondents. 


Dhavie, J.—This is an appeal by the ` 


defendant in a suit for the establishment of - 


the plaintiffs’ shebaiti right to certain . 


temples founded by one Hanuman Pathak, 


brother of the great-grandfather of the plain- 


tifs. Plaintiffs’ case was that Hanuman 


. kad 


was a member ofa joint Hindu family and; 
established the temples from the income of : 


the joint family among other sources and 
dedicated certain self-acquired properties to 
them. Hanuman died in 


Aghan 1919, 


leaving behind a widow named Rajbansi | 


Kuar and a grandson by a predeceased 
daughter, Mahabir Missir, 
brother Debi, his son Madho, and Ragho, 


besides one ` 


Debi's grandson by a predeceased son. 


Debi died shortly after, and apparently 
also Madho, leaving him surviving a son 


Barju, father of the plaintiffs. In Septem- , 


ber 1908, an ekrarnama, EX. A, was executed 


by Ragho and Sarju on one hand and | 


Rajbansi Kuar and Mahabir Missir on the 
other, according to which Rajbansi Kuar 
was to be shebait for life and was to be 


~ 


succeeded by Mahabir as “absolute pro“. 


prietor” of the shebaiti interest, subject only 


al 
` 


to aright of pre-emption reserved in favour- 


of the other executants and their heirs in- 


case any pressing necessity of the temples _ 


compelled a transfer of any of the temple 


properties. According to the plaintifs, -; 


Å 


this ekrarnama was 
operate to confer upon Mahabir any powers 


the family. Rajbansi Kuar 
year after the ekrarnama, and Mahabir 
succeeded her as shebait. In August 1932, 
Mahabir executed a deed of gift in favour 
of the defendant in respect of the temples 
and their properties besides certain proper- 
ties acquired by Mahabir himself and 
dedicated to the temples. © 
that the temples were their fafnily deo- 
asthan, that 
appoint the defendant to 
and that they had the 


be shebait 


invalid and “did not 


Plaintiffs claimed: 


mo 


~ 


e other than those of a shebait appointed by . 
died about a, 


= New 


Mahabir had no right to . 
right theme . 


selves to work ag shebaits or appoint. 


` 
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others as such, : Mahabir was not impleaded 
as a party to the suit, the reason apparently 
being that he died shortly after the deed 
of gift in favour of the defendant while 
the suit was instituted in May 1934. 

The trial Court found that the temples and 
the temple properties were the self-acquired 
properties of Hanuman; and there has been 
no further dispute on this point. It held 
that the shebatti right followed the line of 
inheritance from the founder and that 
Mahabir thus became absolutely entitled to 
it after the death of Rajbansi Kuar, so that 
the ekrarnama, Ex. A, merely acknowledged 
and ratified the existing right of Rajbansi 
Kuayr and after her of Mahabir Missir in the 
shebaitship. Mahabir's gift in favour of the 
defendant was found by the learned Munsif to 
be no more than the appointment of the defen= 
dant asthe next shebait after Mahabir for 
the worship of deities, and, therefore, valid 
under the ruling in Khetter Chunder Ghose 
v. Haridas Bundopadhya (1). Even if the 
gift were to be regarded as invalid, the 
plaintiffs were not, in the view of the 
learned Munsif, entitled to claim the 
shebaitship as heirs of the fcunder since 
the shebaitt right had vested in Mahabir 
as full owner. The plaintiffs had not even 
made any claim as heirs of Mahabir, 
and, therefore, the learned Munsif dismissed 
the suit. 

The plaintiffs appealed, and the Additional 
District Judge who heard the appeal 
allowed it, holding that Mahabir bad only “a 
life interest” in the shebaiti right, that the 
ekrarnama, Ex. A, was not competent to 
covert that interest into an ‘absolute right’, 
that Mahabir had no right by his deed of 
gift in favour of the defendant to alter 
the line of succession to the shebaitship “by 
reason of the existence of the plaintiffs who 
are the heirs of Hanuman as his collaterals 
after Mahabir”, that 

“on thé extinction of Hanuman's direct line of 
succession with the death of Mahabir as the last 
shebait, the shebaiti right must be deemed to have 
reverted to the line of the founder Hanuman,” 
and that ý 

“consequently the plaintiffs as collaterals and heirs 
of Hanuman are entitled to succeed to the skehait- 
ship and the disputed property,” 

it has been contended on behalf of the 
defendant-appellant that the lower Appellate 
Court was wrong in holding that Mahabir 
had no more than a life estate or life interest 
so that on Ris déath the shebaiti right revert- 
ed to the line of the founder. In Gossami 


Sri Girdhariji v. Romanlalji Gossami (2), it 
(1) 17 O 552 " 


e 
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was contended by Mr. Mayne for the respon~ 
dent that neither by general law nor by 
special custom was it shown in the case 
that the shebattship descended to the heirs 
of the founder. ‘his contention was 
negatived by their Lordships of the Judicial 
Committee who held that: 

“according to Hindu Law, when the worship of a 
Thakur has been founded, the shebaitship is held 
to be vested in the heirs of the founder, in default 
of evidence that he has disposed of it otherwise, or 
there has been some usage, course of dealing, or 
some other circumstances to show a different mode 
of devolution.” 

In the present case the founder Hanuman 
acted as shebait during his life but 
made no disposition of the shebaitship ‘to 
take effect after his death, and thereis no 
question of any usage, course of dealing 
or other circumstances to show a special 
mode of devolution. The management 
and control of the endowed property 
besides the right of acting as ministrant 
to the deities—the two together constituting 
the shebaiti right, therefore, “follows the 
line of inheritance from the founder” as 
Sir Arthur Wilson said in Jagadindra Nath 


Roy v. Hemanta Kumari Dasi (3). Now 
the Hindu Law of inheritanc: makes a 


distinction between the sexes in that a male 
heir becomes full owner of the property 
inherited by him and transmits it on death 
to his own heirs, while a female heir 
(barring such Bombay exceptions as gotraja 
females) only takes as a limited owner, 
the property passing on her death not to 
her heirs but to the next heirs of the 
last full owner. It may be safely assumed 
that this principle applied to Rajeshwar 
Kuar's inheritance of the shebaiti interest 
from Hanuman.. But did Mahabir take a 
similarly. limited interest, or was he full. 
owner of the shebaiti as a måle heir? | 
The powers of alienation possessed by him 
were no doubt restricted in much the 
same way as those of a female heir or 
the manager for an infant heir Prosunno 
Kumari Debya v. Golab Chand Baboo (4), 
but this does not bear directly on the 
nature of the interest taken by him as 


: regards future devolution. It is also well- 


settled that no shebait can alter the line of, 
succession laid dows by the founder, but 
this again is far from inconsistent witha . 
male who inherits a shebaztt interest taking | 
as full owner as in the inheritance of 
immovable property of a secular character. 

The way in which this right or interest 

(3) 32.0129; 31 I A 203; 8 Sar. 683: 80 W N 809; l 


6 Bom, L R765; 1 A L J 585(P 0). 
(4) 2 IA 145;23 W R 253 3 Sar. 449; 3 Suther 102 
OF CS i ; 
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devolves can be gathered from such cases 
as Ukoor Das v. Chunder Sekhur Doss (9) 
and Ram Chandra Panda v. Ram Krishna 
Mahapatra (6). In the former of these 
cases it was Leld that the right of one 
member of a joint family to a turn of 
worship and other shebaiti privileges which 
he had assigned to a competent Brabmin, 
‘devclved:, on his death without heirs, “to 
the other surviving members of the joint 
family’. This was followed in the case in 
Ram Chandra Panda v. Ram Krishna Maha- 
patra i®) another Mitakshara case, in 
which it was held that the son became 
entitled {by birth toa share “not only in 
tte family property but also jointly as 
ehebait of debuttar property” and could 
therefore bave an alienation by his father 
and uncle set aside as not fcr the benefit 
of the idol. A Mitakshara co-parcener is 
not in these parts entitled to alienate his 
stare in the joint family property at his 
pleasure, and far Jess toleave it by will. 
In Rajeshwar Mullick v. Gopeshwar Mullick 
(7), the question arcse with reference toa 
shebaitt held by a Dayabhaga family, and 
it was ruled, as the placitum puts it, that : 
“a shebait is a Manager, or guasi trustee for the 
benefit of the idol, and therefore has no power to 
alienate the hereditary office of shebaitship by will” 
There were certain observations made in 
this case to the effect that a shebait holds 
his cffice for life, but it was pointed out in 
ah Dasi v. Nikunja Behari Das (8), 
that : . 
“this does not signify that he has a life interest in 
the office with the remainder presently vested in the 
next taker. The entire estate is vested in him, 


though his powers of alienation are qualified and 
restricted.” 


It was further pointed out bow when the 
last shebait, validly appointed by the 
founder, dges not take the shebaitship 
absolutely, 

“the office vested in persons who at the time con- 
stitute the heirs of the founder, and when the offica 
has so vested in them, upon the death of each 


member of the group, if passes by succession to 
his bet, aso eGR eee > 


(The i'alics are mine). This was followed 
in Panchanan Banerjee v. Surendra Nath 
Mikerjee (9), where Rankin, O. J. said that 
“eonsislently not on-y with the will in the 
case but also with ordinary principle appli- 
cable to this matter", the plaintiff was entitl- 
ed to emake outa right to be one of the 
shebaits of the Thakur by showing ncb 


()3WRUG2. œ 

(6) 33 O 507. 

226:7 OL J 315; 120 W N 323, 

L J 404;:32 Ind. Cas. 823; AIR 1916 Cal. 
W N 314 


Xo) 
180, Ind, Rul, (1930) Oal. 644. 
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necessarily that he was an heir of the 
founder but that he was an heir of Soshi 
Bhusan, a son of the founders who had 
actully been the shebait for a long time, 
and who, under the will, was to have been 
a shebait during his life to be succeeded by 
his son absolutely. In Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (10), 
their Lordships of the Judicial Committee 
accepied Mr. Mayne’s ccntention that it 
would be in contravention of the Hindu 
Law of inheritance to hold that an endows 
ment of a heritable character should be 
held in a series of successive life estates by 
the heritora; the origin of the endowment 
was assumed to be a gift from the founder, 
the right to the management had been 
treated as hereditary, and Sir Richard 
Couch referred to the well-known Tagore’s 
case [Jatendro Mohun Tagore v Jutiendro 
Mohun Tagore (11)] and said that : 


“the Hindu Law of inheritance did not permit 
the creation of successive life estates in this endow- 


tTa bis order of reference to the Full 
Bench in Manohar Mukeri v. Brupendra- 
noth Mukerji (12), Rankin, O. Je. was 
inclined to question whether the affiliation 
of the rules in the Tagore’s case (11) to 
shebaitis was not to be treated as an obiter 
and whether, unless the shabaiiz right is 


‘reg .rded purely as an appointment to an 


office for life, there would not logically be 
an end of the founder's right to lay down 
rules of succession of any kind free from the 
restrictions laid down in the Tagore’s case 
(11). The Full Bench held that the founder 
has the right but “subject to the restriction 
that he cannot create any estate unknown 
or repugrant to Hindu Law." This was re- 
ferred to, with evident approval, by the 
Judicial Committee in Ganesh Chunder v. 
Lal Behary (13), in which it was held that 
testamentary disposition ccnfining the 
shebaitship tothe then next eldest male 
lineal descendant was invalid and that, 

“the succession to the office of shebett, and the in- 

®come of the estate must be according to the crdinary 
Hindu Law of succession.” 

The shebaiti in the pregent case must, 
therefore, have descended according to the 

(10) 23 M 271; 27 I A 69; 7 Sar. 671; 10 M L 
f NTE F Vol. 49; 9B L R 377; I8WR 
arr 0 0 452 1} Ind Cas. 544; AI R 1932 Qal. 791; 
660 LJ 463:37 0 W N 29; Ind.eRul. 41933) Oal. 
115 (F B), 

(13)63 I A 748: 164 Ind. Cas, 317; AIR 1936 P O 
318: 1938 A L.R 84%1936 O W N 822;9 RP O 104; 
1936 O L R 518;3 B R 23;17P L T 801771 ML J 
740: 41 O WN 1;38 Bom. L-R 1250; 45 L W 1; (1987) 
M W N 606; 65 C p J 428 (P 0). 
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ordinary Hindu’ Law; and while Rajbansi 
Kuar only took a widow's limited ‘‘estate” 
in it, Mahabir, the next heir at her death 
took as full owner. The view of the lower 
Appellate Court that though Mahabir was 
an heir of the founder, he took only alife 
interest in the shebaiti, cannot, therefore. be 
upheld. The learned District Judge pro- 
ceeded to conclude that the ekrarnama of 
1903 was invalid in so far as it converted, 
Mahahir’s life interest into an absolute 
right “which implies the creation of a fresh 
line succession from Mahabir.” Mahabir, 
however, as I have already said, took the 
shebaiti as full owner, even apart from the 
ekrarnama, and the trial Court was right 
in holding that the ekrarnama only ac- 
knowledged and ratified the right of Maha- 
bir. In fact the ekrarnama is only of value 
in the present case as showing how little 
the joint fami y from which the plaintiffs 
are descended had todo with the temples 
and the endowed prcperty. This document 
makes it perfectly clear that the temples 
are not “the family deo-asthans of the 
plaintifs.” Hanuman (who is called Sadhu 
Hanuman Saran Pathak in the ekrarnama) 
founded them after becoming a Baisnav, 
though without a formal separation from 
his brothers; the properties endowed by 
him had been acquired by him after his 
renunciation of the world (as the ekrarnama 
put it); and under the ekrarnama Hanu- 
man's widow. and daughter’s son took no- 
thing of the joint family properiy except 3 
kathas of land for a residential house, while 
his brother's grandsons took the rest of 
the property of the joint family and re- 
nounced all claim to the shebaiti except a 
right of pre-emption. 
' On the footing which was deliberately 
adopted in the ekrarnama, the thakurbaris 
were the personal concern of Hanuman and 
Hanuman alone, and the joint family had 
really nothing todo with them. It is, :here- 
fore, idle for the plaintiffs to say, as they 
have done:'in the plaint, that Hanuman’s 
brcther’s grandsons by the ekrarnama ap- 
‘pointed Mahabir as shebait in their own 
place ; and the finding of the lower Appel- 
late Court that on the extinction of Hanu- 
man’s direct line of succession with the 
death of Mahabir as the last shebait, the 
shebaiti right must be deemed to have re- 
verted to thalineof the founder, is errone- 
ous, because Mahabir, having taken the 
shebaiti ae full owner, the shebaiti must next 
go to his heizs. There cannot be any question 
of reverter, propery so Called, on the death 
of an heir who was-full owner, though the 
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shebaitt might perhaps, s»mewhat loosely, 
have been said to revert to the pla‘ntiffs on 
Mahabir's death if the plaintifs hid been 
Mahabir’s heirs. But a maternal grands 
father’s brothers great grandsons d) not 
stand very high in the list of Mitak- 
shara heirs; being bandu, they can only 
come in after all s1tpindasand samanodakas: 
see Mitakshara, Chap. Il, s. 6 (|). ‘Lhe 
plaintiffs, moreover, did not claim as heirs 
of Mahabir at all, The lower Appellate 
Court seams to have fallen into some con- 
fusion on this question of reverter on 
the death of Manabir, aad to havea 
mixed it up withthe right of the heirs of 
the founder to nominate a shebait when the 
line of shebaits appointed by tae founder 
becomes extinct : Gauranga Sahu v. Sudevi 
Mata (14). There was no appointment by 
the founder in the present case, and Maha- 
bir really took the shebaiti as the founder's 
daughter's son and heir. 

It follows thatthe suit as framed ought 
to have been dismissed. In this view it is 
not necessary to pronounce on the validity 
of the deed of gift executed by Mahabir in 
1932. Asa matter of fact this deed, though 
an exhibit in the case, has not been printed 
nor placed before usin any other way. The 
trial Court found that it was in fact: 

“not analienation of the trust property, buta deed 
nominating the defendant as ths next shebait after 
Mahabir Missir, and the recitals are quite clear 
indicating that the defendant was to manage the 
trust properties and do the seva-puja of the Tha- 
kur jis,” 

This does not seem to have besn contro- 
verted inthe lower Appellate Oourt; and 
itis not improbable that, as held by the 
trial Court on the authority of Khetter 
Chunder Ghose v. Haridas Bundopadhya 
(1), the deed is supportable as a, deed of 
agreement for the worship of the idols, 
Mababir having no family except himself 
at the time. But, in any case, the validity 
ofthe deedof gifs can only arise between 
the donee and whoever may be Mahabir’s 
beirs under the Hindu Law. We have no 
right to assume in the absence even of any 
assertion by the plaintiffs to that effect, that 
Mahabir left no agnatic relations at all who 
would of course come before the plaintiffs, 
The resuit is that the appeal must be 
allowed, and the suif must be dismissed 


with costs ia all Couris. ` 
Agarwala, J.—I agree. . | 
S. Appeal aliowed. 


(14) 40 M 612; 41 Ind. Oas. 589; A I R 1918 Mad 
1270; 32 M LJ 517; (1917) M W N 429, 
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ALLAHABAD HIGH COURT 
Oivil Revision No. 313 of 
1937 
September 26, 1938 
Motta, J. 
BALCHAND—PLaINTIFr—ApPLIOANT 
VETSUS 

. NARAIN DASS AND O0THERS— OPPOSITE 

; PARTY 

Civil Procedure Code (Act V of 1908), s. 152— 
Court making alterations in decree after consider- 
ing document of account produced after passing of 
decree —Alteration, if justified under s, 152. _ 

Where the alteration made by the Court in the 
decres is obviously the result of taking into con- 
sideration a document which was produced by the 
opposite parties after the decree had been passed, 
the alteration isnot merely a correction of a clerical 
or arithmetical mistake orof an accidental slip or 
omission, but is an alteration of the decree in a 
substantial manner in view of the accounts produc- 
ed by the opposite parties at a stage when they 
. were not entitled to do so. Such procedure cannot, 
be justified by reference to the inherent powers of a 
Court under s. 152, Oivil Procedure Code. 


O. R. against the order of the Small 
Cause Court Judge, Lalitpur, dated May 
8, 1937. l 

Mr. N. C: Vaish, for the Applicant. 

Mr. Shankar Sahai Varma, for the Op- 
posite Party. 

‘Order.—This isan application in revi- 
sion under s. 20, Small Oause Oourts Act. 
Tne applicant here was the plaintiffin the 
suit before the Small Oause Court. He 
claimed to recover a certain amount on 
the basis of certain transactions of loan 
and certain advances of grain. The 
transactions had taken place between the 
plaintiff and Mauji, the predecessor-in- 
interest of the opposite parties. The 
opposite parties rasisted the suit on 
several grounds, one of them being that 
certain amounts which were shown in 
the. plaintiffs account books as having 
been advanced to Mauji had not really 
been so advanced because Mauji had 
not put his signature underneath those 
entries. Subsequently this objection was 
withdrawn and‘on February 13, 1937, 
the learned Small Cause Court Judge 
passed a decree in favour of the plaintiif- 
applicant f:r asum of Rs, 154-20. Tne 
opposite parties had pleaded that they were 
agriculturists, and that plea had been 
admitted by the plaintif. Accounting was, 
therefore, done upon that basis, and the 
Court found thatthe plaintiff was entitled 
to a sum of Rs. 154-20 and passed a 
decree accordingly, Six days after that 
decree, on February 19, 1937, the opposite 
parties made an application purporting to 
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be one under s, 152, Civil Procedure Code, : 
in which they prayed that the decree 
passed by the Court should be amended 
in the light of certain accounts which 
they submitted at that stage. It appears. 
that the Court had directed the opposite: 
parties to prepare an acccunt, but they 
had omitted to doso andthe Court had: 
proceeded to pass a decree in favour of. 
the plaintiff. The learned Small Oause 
Court Judge has allowed that application 
made by the opposite parties and hag 
amended the decree by reducing the. 
amount from Rs. 154-2-U to Rs. 69-130, 
The lower Court purports to have done all- 
this in the exercise of its inherent power 
under s. 152, Civil Procedure Code. Hence 
this application in revision. The main 
ground urged in support of this application 
isthat after having passed a decree in 
the suit, the lower Court had no jurisdiction 
to amend oralter it in the manner in: 
which it has done sọ purporting to act in 
the exercise of its inherent jurisdiction 
under s. 152, Civil Procedure Code. I think.. 
this contention is sound and oughtto pre- 
vail. Section 152 runs as follows : , 
“Olerical or arithmetical mistakes in judgments, 
decrees or orders. or errors arising therein from 
any accidental slip or omission, mayat any time 


be corrected by the Court either on itsown motion 
or on the application of any of the parties,” 


The simple question for consideration in 
this case is whether the lower Court has 
in altering. the decree only corrected some 
clerical or arithmetical mistake or some ` 
error arising therein from any accidental 
slip or omission. In view of the facts stated 
above, the answeris quite cleary in nega- 
tive. The alteration made by the Court . 
in the decree is obvicusly the result of 


taking into consideration a document. 
which was produced by the opposite 


parties after the decree had been passed.. 
The lower Court had no jurisdiction to 
receive fresh documentary evidence at 
that stage. What the lower Court has'done 
is not merely to correc, a clerical or 
arithmetical mistake or an accidental slip 
or omission, but to alter the decree ina | 
substantial manner in view of the accounts 

produced by the opposite parties at a stage 
when they were not entitled to do so. 
Such procedure cannot,in my opinion, be 
Justified by reference to inherent powers 
ofa Oourt under s. 152, Oivit Procedure 
Code. The result, therefore, is that I allow 
this application in. revision and setting 
aside the order passed by the Court below 
restore the decree dated Februaryil3, 1937, -- 
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in its original form. The applicant shall l 


have his costs in this Court. 
8. Application allowed. 





_ PATNA HIGH COURT 

Civil Appeal No. 188 of 1936 

August 23, 1938 
Fazu Aut AND Osatrerst, JJ, 
~  Musammat AF TI—Drrenpant— 
` APPELLANT 
VETSUS 
Musammat SUKNI—PLAINTIFF AND of HERS— 

DREENDANTS— RESPONDENTS 

Hindu Law — Partition — Proof of—Certain pro- 
perties entered in Record of Rights in name of two 
widows of two branches as having equal shares— 
rial held sufficient proof of separation of 

amily. 

In a case where various entries in the Record of 
Rights were recorded in respect of certain properties 
in the names of two widows of two brancheg of a 
family with a note that they had equal shares: 

Held, that the entries were sufficient proof of the 
separation of the two branches of the family. 


. A. from the original decree of the 
Aa udge, Chapra, dated February 27, 


Messrs. Mahabir Prasad and Jaleshwar 
Prasad, for the Appellant. 

Mr. S. K. Mitter, for the Respondents. 

Chatterji, J.—This is an appeal by 
defendant No. 1 in a suit brought by the 
plaintiff for possession of the disputed pro- 
perties on declaration of her title thereto. 
To appreciate the controversy between the 
parties, the following genealogical table is 
relevant. 

BHAJUMAN 





| | | 
, Lalsa (died 1914) ==Munia Lachhuman ‘died 
(died on August 5, 1931) before 19C0) 


Musammat Sukni Ohatlardhari 
(plaintiff), (died 1906) 
= Musammat Afti 
(defendant No, 1.) 


The plaintiff's case is that the family 
was. joint and that on the death of Lalsa, 
who was the last surviving co-parcener, the 
disputed properties which belonged to the 
family devolved on his widow Musammat 
Munia and on the latter's death on: the 
plaintiff. The defence of defendant No. 1 
is.that the plaintiff is not the daughter of 
Lasla, that, Lasla and  Chattardhari were 
separate and that Lalsa’s wife Munia being 
an idiot, Lalea made a gift of his half share 
to defendant No.1. So she isin possession 
of the entire properties in her own right, 


half as heirto her husband and half by. 
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virtue of the gift. Defendants Nos. 2 and 3 
are zarpeshgidars of a portion of the 
disputed properties under a deed executed 
by defendant No. 1. The learned Sube 
ordinate Judge has held that the plain- 
tiff is the daughter of Lalsa and that Lalsa, 
Lachhuman and Chattardhari were all joint, 
and Lalsa being the last surviving co-par- 
cener was the owner of the entire family 
properties. He has disbelieved the defence 
story regarding the gift by Lalsa. He has 
accordingly decreed the entire claim of the 
plaintiff. 

There are two points raised in this 
appeal, first, that the plaintiff is not the 
daughter of Lalsa, and second, thatin any 
view she is not entitled to more than eight 
annas irterest because the family was 
separate. On the first point, the learned 
Subcrdinate Judge has, upon a Careful 
consideration of the evidence which is en- 
tirely oral, come to the finding that the 
plaintiff is the daughter of Lalsa, There 
was very little to be said on behalf of the 
appellant on this point and without going 
into details, itis enough to state that the 
learned Subordinate Judge's finding on this 
point is correct. 

The real question is whether the two. 
branches of the family were separate. The 
most important evidence on the point is a 
registered mortgage bond (Ex. B) dated 
June 12, 1907, executed by Lalsa and- 
Musammat Afti jointly in favour cf one 
Deocharan Singh. This document unmis- 
takably shows that Chattardhari, husband 
of Afti, must have been separate from Lalsa 
otherwise it is inconceivable that Lalsa 


“would join Afti in executing a mortgage 


thereby admitting her title as his co-sharer 
in the mortgaged properties. The learned 
Subordinate Judge considers that this docu- 
ment strongly supports the plaintiff's 
allegation that the family was joint. This 
is entirely wrong. The explanation put for- 
ward on behalf of the respondent is that 
‘the mortgagee might, for his own safety, 
have insisted on Afti joining in executing 
the mortgage. It is difficult to accept this 
explanation. Then there are Various entries 
in the’ Record of Rights (Exs. 5 and L) 
which show that Musammat Munia (Lalsa’s , 
widow) and Musammat Afti were recorded 
in respect of certain properties with a note 
that they had equal shares. This is 
entirely inconsistent with the theory that the 
family was joint. Mr. 8. K. Mitra, the 
learned Counsel on behalf of the respon-, 
dent, has referred to certain rulings to 
support his contention that the mere fact .. 


819 
that a widow's name is recorded in revenue 
papers is no evidence ofseparation in the 
family, I am afraid those ruliogs cannot be of 
any assistance to us in ccnsidering the effect 
of the particular entries in the Record cf 
Rights before us. Upon those entries there 
can hardly be any room for doubt that the 
two widows Munia and Afti were equally 
interested in the properties. Thus the 
documentary evidence in my opinion is 
quite convincing to establish the case of 
separation. Mr. 8. K. Mitra has referred 
to the statements of witnesses examined 
cn behalf of the defendanis and pointed 
out certain discrepancies in their evidence. 
The main discrepancies are that whereas 
some witnesses say that the lands were 
not divided but the produce was divided, 
others say that the lands were divided, 
each plot being divided half and half. If 
the case had rested on tke oral evidence 
alone, the matter would have been quite 
different, but, as I have already mentioned, 
there is documentary evidence of a deci- 
sive character to prove the separation. 
I therefore find that the two branches were 
separate and Lalsa had eight annas and 
Chattardhari eight annas in the family 
properties. Accordingly, the plaintiff can 
have only eight annas share in the disputed 
properties. In the result | would allow the 
appeal in part and decree the suit only in 
respect of eight annas share in the disputed 
properties. The plaintif will get possession 
over the same subject to the zarpeshgi 
rights of defendants Nos. 2 and 3 as directed 
by the- learned Subordinate Judge. Success 
being equally divided, parties would bear 
their own costs throughout. 

Fazi All, J.—I agree. 


8. : Appeal allowed in part. 





BOMBAY HIGH COURT 
First Oivil Appeal No. 199 of 1936 
August 16, 1938 
BROOMFIELD AND NORMAN, Jd. 
SHANKARRAO DATTATRAYA 
NADKARNI—PLAINTIFE— APPELLANT 


tersSus 
SHANTIBAI SHANKARRAO NADKARNI 
AND UTHEBS— DRRANDANTS— RESPONDHNTS 

Hindu Law of Inheritance (Amendment) Act 
II of 1929), s. ®-Hindu dying intestate before 
passing of Act—His widow dying after passing of 
Act—Succession to his estate, if governed by the 
Act. 

*The succession to the estate of a deceased Hindu 
ja governed by the state of things which exists not 
at his death, but at the death of his widow, assum- 
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ing of course, that he leaves one, In other words, 
for-the purposes of succession, a Hindu is deemed 
to have died not on the date on which he actually 
died, but on the date of the death of his widow. 

Where, therefore, a Hindu has died intestate 
before the passing of the Hindu Law of Inheritance . 
(Amendment) Act, but his widow dies subsequent 
to the passing of the Act, the succession to his 
estate is governed by the provisions of the Act. To 
apply the Act when the widow has died after the 
passing of the Act is in no sense to make the Act 
retrospective, Lakshmi v, Anantharama (2), Raj- 
pali Kunwar v. Sarju Rai (3), Pokhan Dusadh 
v, Manoa (© and Shakuntla Devi v, Kaushalya 
Devi 5), followed. 

FE., O. A. from the decision of the Firat 
Olass Sub-Judge, Kirwar, in O. 8. No. 106 
of 1934. 

Mr. G. P. Murdeshway, for the Appellant. 

Messrs. A. G. Desai, G A. Desai, and 
R. A. Mundkur, for Respondent Nos. land 4 
tot, respectively. 

Norman, J.—The only point for decision 
in this appeal is whether the succession to 
the estate of one Mangesh is governed hy 
the Hindu Law of [nheritance (Amend- 
ment Act), Act (II of 1929). If itis so 
governed, than respondent No. 1 is the 
heir; if it is not so g verned, then the 
appellant (original plaintiff) and the remain- 
ing respondents are the heirs. Mangesh 
died in 1911 and his estate passed to his 
widow Girjabai who died ia 1933, that is, 
to say after Act IT had come into force. 

The plaintiff's case is that ActII does 
not govern the succession because 
Mangesh dicd before it came into force 
and at the time he filed this suit he had 
one authority in his favour, viz. Krishnan 
Chettiar v. Manikimmal (1). Unfortunately 
for him, that decision has since been 
overruled by a Fall Bench of the Madras 
High Court in Lakshmi v. Anantharama (2), 
and the same view is now taken by ali 
other High Courts before whom tle 
question has come: see Rajpali Kunwar 
v. Sarju Rai (3), a Fall Bench decision, 
Po'than Dusadh v. Manoa (4), also a Fall 
Bənch deaision, and Shakuntla Dem v. Kau- 
shshalya Devi (5). The pointhas been 
discussed so fully in thesq@ cases that we 
do not really consider it necessary to add 


(1) 57 M 718; 147 [nd. Oas. 1139, A I R 1934 
Mad. 138; 68 M L J 70; (1933) M W N 1408; 39 L 
W 73; 6 R M 417. 

(2) I L R (1937) Mad. 918; 171 Ind. Oas. 7; A I 
R 1937 Mad. 699; (1937) 2 M L J 209; (1937) M 
W N 587; 10 R M 309 (FB. E , 

(3) 58 A 1011; 163 Ind. Oas. 756: A IPR 1936 All. 
507; 1936 AL J 659; 1936 A L R 611; 9RA 66 


(F B) 
(4) 16 Pat. 215; 167 Ind. Oas. 17; A I.R 1937 Pat. 
117; 18 PLT 8; 3B R291438 RP 387(F B). 
(5) 17 L 356, 162 Ind. Cas. 71°; AI R 1931 Lah. 
124; 38 P L È 673; 8 R L 946, - 
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anything. The essence of thc matter is, as 
pointed out in these cases, that the succes- 
sion to the estate of a deceased Hindu 
is governed by the state of things which 
exists not at his death, but at the death 
of his widow, assuming of course, that he 
leaves one. In other words, as stated in 
the Madras decision, for the purposes of 
succession, a Hindu is deemed to have 
died not on the date on which he actually 
died, but onthe date of the death of his 
widow. It follows, therefore, that to apply 
the Act when tke widow has died after 
the passing of the Act is in no senseto 
make the Act retrospective. We therefore 
confirm the decree of tbe trial Court and 
dismiss this appeal with costs in favour 
oÍ respondent No. 1. 


8. Appeal dismissed, 


CALCUTTA HIGH COURT 
Civil Appeal No. 23 of 1936 
January 6, 1938 
Nasim Ant, J. 

Maharaja SRISH CHANDRA NANDI— 
PLAINTIFE—APPELLANT 


verSus 
DOA MAHAMMAD BYAPARI AND OTAERS 
— DEFENDANTS — RESPONDENTS. 

Lease— Covenant for renewal — Intention must be 
unequivocally expressed— Lease for ihree years giving 
right to lessee to take new lease at end of three years 
of lands corered by lease—Parties held, intended only 
one renewal, 

Where there is a covenant for renewal, if the option 
does not state the terms of renewal, the new lease 
would befor the same period and on the same terms 
as the original lease in respect of all the essential 
conditionsthereof, except as to the covenant for 
renewal itself. Secretary of State v. Digambar Nanda 
(1), followed. . 

The leaning of Court is always against perpetual 
renewals. In order to establish this construction, the 
intention hes to be unequivocally expressed. 

A certain land was leased out for a period of three 
years and the lease provided that at the end of three 
years the Icsseehad right totuke new settlement of 
lands covered by the lease as wellas any excess land 
which would come into his possession : 

Held, that the parties intended only one renewal, 
and for a period of three years only. The lease, theie= 
fore, did rob creaje a tenure for an unlimited 
period. 

C. A. from the appellate decree of the 
Special Judge, Rangpur, dated Septem- 
ber 6, 1935. 

Dr. Basak and Mr. Rama Prosad, Mukerjee 
for the Appellant. ; 

Mr. Aritalal Mukerji, fcr the Respon- 
dents. 

Judgment.—This appeal arises out of a 
proceeding, under s. 105, Bengal Tenancy 
Act, for settlement of fair and equitable 
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rent of a tenure. The defence of the tenure- 
holder is that the tenure is a` permanent 
one and its rent is not liable to be en- 
hanced. The Settlement ORcer as well as 
the learned Special Judge have accepted 
the defence of the tenants that the tenure 
is a permanent one. ‘They have, however, 
agreed in overruling the defence that the 
rent of the tenure is not liable to be en- 
hanced. The Courts below accordingly have 
enhanced the rent of the tenure under s. 7, 
Bengal Tenancy Act. The landlord appeals 
to this Court. 

The only point canvassed before me by 
Dr. Bassk appearing on behalf of the ap- 
pellant is that the Courts below were 
wrong in coming to the conclusion that 
the tenure in question is a permanent one. 
It appears that certain tenancies were pur- 
chased by defendant No. 1 and his 
father. These tenancies were not transfer- 
able without the consent of the landlord. 
The purchasers did not acquire any right 
on the basis of their purchases and the 
landlord became entitled to take khas 
possession from the purchasers. Thereupon 
defendant No. 1 for himself and on behalf 
of his minor sons executed a kabuliyat in 
favour of the landlord on Pous 18, 1322 
B S. corresponding to January 3, 1916, by 
which he took a new settlement of the 
lands which are covered by the tenancies 
previously purchased. The point for dee 
termination is wkether by this lease a 
perminent tenure was created. Before 
proceeding further, it is necessary to notice 
one argument on behalf of the respondents 
that this lease is only a confirmstory one 
and did nct create a new tenancy. It ig 
clear from the recitals of this document 
that the original tenancies which were pur- 
chased were not transferable without the 
consent of the landlords, that the landlord 
did not recognize the transfer and hada 
right to take khas possession of his lands. 
It is also conceded by the learned Advocate 
appeasing on behalf of the tenant-defen-' 
*dants that the rent reserved by the lease wag 
higher than the rent which was payable for 
the original tenancies purchased by defen- 
dant No. 1 and his father. There can 
be no doubt, therefore, that a new tenancy 
was created by the lease of the year 
1922 B.S. ° 

Fr.m the recitals in the Icase it appears 
that the lessee made a prayer tothe land- 
lerd for taking a new settlement for a period 
of three years and that in accordance with 
that prayer, a lease for three years from 
1322 to 1324 8. S. was given. It further 
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appears from this lease that at the end of 
the term, that is the period of three years, 
the lessee had the right to take a new 
settlement of lands covered by the lease as 
well as any excess land which would come 
into his possession, and so long as this new 
settlement is not made, the lessee would pay 
rent for the excess lands also at the rate 
mentioned in the lease, The learned Advce 
cate for the respondent contended that this 
covenant in the lease was a covenant for 
perpetual renewal and consequently this 
lease created a tenure not for a limited time 
and, therefore, is a permanent lease. This 
contention has no substance inasmuch as 
it is not stated that the lessee would have 
the right of a perpetual renewal. In fact it 
is not even stated for what period the new 
lease will run. 

‘*“Where there is a covenant for renewal, if the 
option does not state the terms of renewal, the 
new lease would befor the same period and on the 
same terms as the original lease in respect of all 
the essential cunditions thereof, except as to the 
covenant for renewal itself: Per Mookerji, J. in 
Secretary of State v. Digambar Nanda (1)." 
` The leaning of Oourt is always against 
perpetual renewals In order to establish 
this construction, the intention has to be un- 
equivocally expressed. There is nothing in 
this lease to show that the parties ever ine 
tended perpetual renewal. Under these 
circumstances, I have not the least doubt 
in my mind that by this lease the parties 
intended only one renewal and for a period 
of three years only. The lease, therefore, 
did not create a tenure for an unlimited 
period. The Courts below are, therefore, 
wrong in holding that the tenure in questicn 
is a permanent tenure, The finding of the 
Courts below, that the tenure in question 
is a permanent tenure is, therefore, set aside. 
The result, therefore, is that this appeal is 
allowed. The judgment and decree of the 
lower Appellate Court in so far as it declares 
the tenure to be a permanent tenure are 
set aside, and in lieu thereof, it is declared 
that the tenure in question is a non-per- 
manent tenure. The appellant will get his 
Costs in all Courts. The hearing-fee in this 
Court is assessed at three gold mohurs. 

8. Appeal allowed, 


of? 27 O L J 443; 45 Ind. Oas. 939; A I R 1919 
gi, . 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1021 of 1934 
October 6, 1938 
BENNET AND VERMA, JJ.. 
ALI AHMAD-——DEFENDANT—APPELLANT 
VETSUS . 
MEHARBAN ALlI-—PLAINTIFP—RESPONDENT 
Agra Tenancy Act (III of 1926), ss. 152, 156, 123, 
230 —Disiraint—In execution of rent decree landlord 
attaching half produce ‘due to tenants in respect of 
plo:s tn zemindari of another landlord—Latter 
tandlord collusively disiraining produce attached— 
Suit for declaration that distraint is collusive, 
maintainability of —Suit by zemindar for declara- 
tion that rent paid by his tenant in respect of plot 


-Sttuaie in other zemindar’s zemindari is not cash 


but batai—If can be tried by Civil Court. 

Where a landlord having a decree for arrears of 
rent against tenants has attached half of the 
produce which belonged to hig tenants, under the 
batai system in respect of plots situate in 
zemindart of another landlord and the latter land- 
lord has collusively distrained the half of the pro- 
duce attached by the decree-holder landlord, the 
decree-holder landlo:d has a valid cause of action 
in Civil Court fora suit for declaration that the 
destraint is collusive, : 

A suit for declaration bya zemindar that rent 
paid by his tenants to another zemindar in respect 
of plots lying in the zemzndari of the latter, is not 
cash rent but ‘batai’, does not come under s. 123, 
Agra Tenancy Act, and the jurisdiction of the 
Civil Court is not, therefore, barred under s. 230. 

5.0. A. fromthe decision of the Ad- 
Trias Sub-Judge, Meerut, dated April 30, 
1934. 

Mr. K. Masud Hasan, for the Appellant, . 

Mr. M. A. Aziz, for tne Respondent. 

Bennet, J.—'l’his is a second appeal by: 
defendant No. 2 who was one of the two 
defendants who contested the suit of the. 
plaintiff. The plaintiff is a zamindar who 
had a decree for arrears of rent against 
defendant No.8 Najm-ud din and defen- 
dant No. 9 £Hissam-ud-din, sons of 
Qalandar Bakhsh. He obtained a decree 
on December 17, 1931 and prior to April 
1932, he attached the one-half of the- 
standing rabi crop of these two tenants 
in nine other plots which were not in his: 
zamindart but which were in the zamindari 
of defendants Nos. lto 7. ‘These defend“ 
ants are jour sons of Wazir Ali, his wife 
and his two dauguters. Dgfendants Nos. 1 
to7 Subsequent tu tue attachment purported 
to distrain the rabi crop in satisfaction 
of arrears of cash rent and this distraint: 
was made in April 1932. The plaintiff. 
then brought the present suit on May 3, 
1932, alleging that the rent paid by defen-. 
dants Nos, 8 and 9 to their zamindars, 
defendants Nos. | to 7, was not a cash: 
rent but batai and that the alleged 
distraint was fictitious. Tha plaintiff’ 
asked for a declaration that defendants- 
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Nos. 8 and 9 wëre tenants of these plots 
Paying rent by batai and that the 
distraint by defendants Nos. 1 to 7 was 
null and void against the plaintiff. ‘Tne 
Courts below have granted this relet, 
This first ground whichis taken is that 
the suit does not lie in the Civil Gourt, 
but if it lies at all, it would lie in the 
Revenue Court. Now the finding of the 
lower Appellate Oourt is that the 
patwarts papers prove tout the plots were 
held by .defendants N:s. 8 and Y on batai. 
It was also the case for defence that 


defendant No. 1U was a tenant, but this. 
is found to be incorrect by the lower . 


Appellate Court. The Uourt also found 
that a notice Ex. A, dated February 23, 
1932, was fraudulent, Now learned Counsel 
for appellant argued that the suit was 
barred in the Civil Court by s. 280 of 
Act IHI of 1920, the Agra ‘lenancy Aci. 
That section provides that all suus and 
applications of the nature specified in the 
Fourth Schedule shali be heard by Kevenue 
Courts only. 
the Fourth schedule Group B, No. 17, which 
is a suit under s. 123. Section 123 pro- 
Vides that at any time during the 
continuance of a tenancy, either the 
landholder or the tenant may sue for a 
declaration as to certain matters, one of 
whicn 18 the rent payable and whether 
Payable in cash or kind. Now this section 
gives a right to the laudnolder of the 
particular nolding to bring such a sut 
in the Revenue Court. ‘he plaintiff is 
not a landholder of the holding comprised 
of the numbers in swt and tnerelore he 
could not bring a suit in the Revenue 
Court under s, 123, Agra ‘lenancy Act. 
Learned Uounsel nas failed to show any 
other section in the Fourth Schedule and 
Clearly ihe -sujt would not come under 
B. 123. Accordingly, tuereiore, under 
8. 230, Agra Tenancy Act, the juris- 
diction of ihe Civil Court is not barrea, 
In ground Nos of the appeal, it was 
alleged inat the Couris below were wrong 
in nolding that ahe distraint was barred 
under s. 196, Tenancy Act, aud the learned 
Counsel ior appellaut pointed ous that 
under s. loz the profits of the holding 
Were oypothecated for the rent. Sub- 
section (2) provides tnat diswess and 
sale may be Void where there is an arrear 
oi rent, New fn the present case the 
Claim, of the appellant and nis co- 


Zaminidars was that there was an arrear of: 


cash rent. it-- has been’ found that that 


claim is false. Distraint cannot be made for- 


4 
+ 


Learned Counsel referred to . 
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rent which is not yet in arteats. Therefore 
the Courts below were correct in holding 
that the alleged distraint was collusive 
and that there was no distraint in law. 
Ground No.4 was thata suit to contest a 
distraint was not maintainable at the 
instance of anybody except a tenant and 
plaintiff had no cause of action. Now the 
Court below finds that the attachment of 
the plaintiff in execution of his decree was 
only of half the produce of the plotg in 
dispute; that is, the plaintiff having a decree 
for arrears of rent attached the half of 
the produce which belonged to his ten» 
auts, defendants Nos. 8 and 9, under the 
batai system. The plaintiff did not 
interfere with the half of the produce 
which belonged to defendants Nos. 1 to 7. 
But, by the collusive distraint, defendants 
Nos. 1 to7 did interfere with the half of 
the produce attached by the plaintiff. The 
plaintiff, therefore, hada valid cause of 
action in the Civil Uourt. We dismiss this 
second appeal with costs. > 
8. Appeal dismissed. 


+ AEEA 


LAHORE HIGH COURT : 
Execution a Maia No. 148 of 
~ 1938 


May 20, 1938 
Ram LALL, J. 
LAHAURI RAM —J UDGMENT-DEBTOR— 
APPELLANT 
VETSUS 
AMAR OHAND-—DgORERB- HOLDER— 
RESPONDENT 

Punjab Alienation of Land Act (XIII of 1900), 
8. 4—-Groups in Act are terrttorial—Person who is 
notified agriculturtst in one district need not neces- 
sarily be agriculturist in another district. 

The groups in the Land Alienation Acy, are terri- 
torial and a person who is a notified agriculturist 
in one district need not be an agricultwrist for the 
purposes of the Land Alienation Actin another 
district. Similarly a person belonging to a parti- 
cular tribe or caste may be an agriculturist in a 
particular tahsil for the purposes of acquiring- 
Property in that tahsil and enjoying the other 
penents of the Act in that tahsil. Hence a person- 
cannot be regarded as statutory agriculturist mere- 
ly because he belongs to a caste which has been 
notified as statutory agriculturist in a particular: 
tahsil and because his ancestors originally came 
from the same tahsil. 

Ex. 68. A. from an order of the Dis- 
trict Judge, Hoshiarpur, dated December 
Ll, 1937. ; 

Mr. Prakash Chandra Jain, fer the 
Appellant. 

Mr. D. N. Aggarwal, for the Respondent. 


Judgment.—Lhe sole point in this case” 


is whether or not Lahauri Ram, appellant, is’ 


° 
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a statutory agriculturist. He is a Brahmin 
who belongs to village Gondpur, Tahsil 
Garhshankar in the Hoesbiarpur District, 


Mr. Parkash Chandra Jain urges that as- 


Brahmins have been nctified as statutory 
agriculturists in the Una Tahsil, and as 
originally Lahauri Ram's people came from 
the Una Tahsil, therefore, he should be 
deemed to be covered by the notification 
which declares Brahmins as agriculturists 
in the Una Tahsil of the Hoshiarpur Dis- 
trict. Lam totally unable to see any force 
in this argument, The groups in the Land 
Alienation Act, are territorial and a person 
who is a notified agriculturist in one dis- 
trict need not be an agriculturist for the 
purposes of the Land Alienation Act in 
another district. Similarly a person be- 
longing to a particular tribe or caste may 
be an agriculturist in a particular Tahsil 
for the purposes of acquiring property in 
that Tabsil and enjoying the other bene- 
fits of the Act in that Tahsil. If Mr. 
Prakash Chandra’s argument were to be 
accepted, the notification would not be con- 
fined in its operation to the Una Tahsil, to 
which its language confines it. I hold, 
therefore, that Lahauri Ram is not a statu- 
tory agriculturist within the meaning of 
the Land -Alienation Act, and with this 
finding, this appeal is dismissed with 
costs. 
8. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1396 of 1937 
February 23, 1938 
EDGLBY, d. 

HAJI MOHAMMAD KAZIBULLA 
MONDAL AND OTBERS—PETITIONERS 
VETSUS 
HUMAYUN REZA CHAUDHURY anp 

Wi ANOTHER— OPPOSITE PARTY 


Bengal Tenancy Act (VIII of 1€85), ss. 174, 174 (3) 
— Application under s, 174, to set aside Civil Court 


gale, dismissed for default — Order held appeal, 


able. r 

Dismissal for default of an application under s. 174, 
Bengal Tenancy Act, to set aside a sale held by 
Civil Court is appealable. Such an order amounts 
to refusal to set aside the sale. Ansarali v. Bhim 
Sankar Duta (4) and Debendra Nath Goldar v. 
Gopal Chandra Das followed. - 

CO: Rule from an order of tLe Sub-Judge, 
Murshidabad (Berhampore), dated June 14, 


1937. . 5 


Mr. Nirmal Chandra Chukreburty for Mr. 


Abdul Hossain, for the Petitioners, 
» Mr. Phani Bhusan Chakiaburty, for the 
Opposite party. 
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Order.—The only point for decision 
which arises in connection’ with this Rule 
is vhether or not an appeal lies against 
the order of the learned Munsif of Jangi» 
pur, dated June 2, 1937, by which he 
dismissed for default an application to set 
aside a Civil Court sale under & 174, Bengal 
Tenancy Act. The view taken by the learn- 
ed Subordinate Judge of Murshidabad in 
his order, dated June 14, 1937, is that no 
appeal lay against the order of the learned 
Munsif. 

Tce learned Advocate for the opposite 
parties places.some relianée upon a deci- 
sion of Mukherjee, J.in Debrani Debye v. 
Sarat Kumar Roy (1) in which the learned 
Judge held while silting singly, that an 
order dismissing for non-prosecution an 
application for setting aside an execution 
sale under s. 174, Bengal Tenancy Act 
was not appealatle. In that case, how- 
ever, Mukherjee, J. gave no reasons for 
comming to this conclusion and he proceed- 
ed to deal with-the matter before him under 
s. 115, Civil Procedure Code. 

In a later case, namely in Basaratulla 
Mean v. Reajuddin Mean (2) Page, J. 
recorded certain observations to the effect 
that in dismissing an application for default 
when neither partly appears on the case. 
being called for hearing, the Orurt -does 
not refuse to set aside the sale, but in the 
absence of the parties refuses to consider 
whether the sale should be set aside or not, 
Such an order in the cpinion of the 
learned Judge is not appealable under. 
O. XLIII, r. 1 (4), Civil Proc&dure Code. In 
the following year Page, J. was a party to 
another decision of this Court in Basanta, 
Kumar v. Khirode Chandra (3). In that 
case his Lordship referred to the observa. 
tions which he had recorded in Basaratulla 
Mean v. Reajuddin Mean (2) but he re- 
marked thal: ’ i , 

“The position is entirely different where the 
application under O. XX1, r. 90, is dismissed either’ 
on the merits, or when the -applitant does not 
appear but the opposite party appears and is ready 
to contest the application. In either of those cir-, 
cumstances, in my opinion, the order dismissing 


the application to set aside the sale is an order 
refusing to set aside a sale,” 


It was, therefore, held in that case that 
the order in question was appealable. A 
similar question was raised in Ansarali Va, 


(1) 39 OL J 522; 86 Ind. Cas. 264; 4 I R1924 Oal. 
71 4 


(2) 53 O 679; 96 Ind. Oas. 705; AIR 1926 Cal. 773; 
30 O W N 570. ce : 
(3) 550 616; 104 Ind, Cas, 759; AIR 1928 Cal. 


kd 


v 


> 
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Bhim Sankar Duta (4). In bis judgment 
in that case, Mukherjee, J. referred to the 
observations made by Page. J. in Basarai- 
ulla Mean v. Reajuddin Mean (2, and he 
said with referance thereto; 

Tam of opinion that there is no distinction in 
Principle between an order passed on an applica- 
tion under O. XXI, r 90, dismissing) it for default 


either for non-appearance of one or for non- 
appearance of both the parties,” 


He therefore held that in either case an 
appeal lay from an- order dismissing an 
application under O. XXI, r. 90, for default. 
In the case with which we are now dealing, 
the opposite parties were ready but the 
applicants did not appear after their appli- 
cation for time had been refused. The appli- 
Cation under s. 174, Bengal Tenancy 
Act, was thereupon dismissed for default. In 
my opinion, this dismissal for default clearly 
amounts to a refusal to set aside the sale 
and in my view this case should be gov- 
erned by the principles laid down by 
Mukherjee, J. in Ansarali v. Bhim Sankar 
Duta (4) cited above. In this connéction, it 
Is conceded by the learned Advocate for 
the opposite parties that if it be admitted 
that the reasoning which has been adopted 
in Ansarali v. Bhim Sankar Duta (4) be 
correct on the question of whether an appeal 
lies from an order: dismissing for default 


an application under O. XXI, r. 90, Civil 


Procedure Code, it cannot be contended that 
different principles should be applied in 
the interpretation of subs. (5) of s. 174, 
Bengal Tenancy Act, which reads as follows: 
“An appeal shall lie against an order set- 
ting aside or refusing to set aside a sale.” 
With regard to this point, it may be noted 
that the language used in s. 174 (5), Bengal 
Tenancy Act corresponds almost exactly 
with the language of O. XLII, r. | (4), Civil 
Procedure Code, under which a right of 
appeal has been granted against an order 
under r. 92, O. XXI, Civil Procedure Code, 
setting aside or refusing to set aside a sale, 

In these circumstances stated above, I 
am of opinion that an order dismissing for 
default an application under s. 174, Bengal 


Tenancy Act, is*appealable. I am fortified . 


in this view by an unreported decision of 
8. K. Ghose, J., in O. R. No. 320 of 1937 
Debendra Nath Goldar v. Gopal Chandra 
Das in which the learned Judge adopted 
a similar view. This Rule must therefore be 
made absolute. The petitioners are entitled 
to the costs of this Rule the hearing-fee 
being assessed at one gold mohur. It is 


_ Ordered that the decision of the learned 


(4) 33 OW’ N 3)2; 119 Ind, Cas. 374; A I R 1929 Oal. 
407; 56 O 969; Ind, Rul, (1929) Cal, 790, 
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Subordinate Judge dated June 14, 1937 

be set aside and the case be remanded to 

his Court w:th a direction that the appeal 
"be re-heard by him in accordance with law. 


D. Rule mate absolute. 





NAGPUR HIGH COURT 
Civil Revision Application No. 373 of 1937 
January 17, 1938 
Niycel, J. 

Tus AMRAOTI TOWN MUNICIPAL 
COMMITT EE—DEFENDANT—APPLIOANT 
ve1 SUS 
Shaikk BHIKAN SHEKH LATIF 


—PLaIntIvr—Oppc SITS Party 

C. P. Municipalities Act (II ef 1922), s. 48— 
Municipality having power to enhance tax on animals 
brought to slaughter-house, enhancing tax—Irregularity 
by omitting to consider objections — Act though 
irregular, held done under statute — Suit to recover 
amount collected in excess of lawful rate held govern- 
ed by s. 48, 

Ifthe Municipal Committee exercised a power which 
it did not possess, it should not be regarded as acting 
in pursuance of the statute governing its powers, and 
its acts should not be regarded asbeing those done 
under the statute. But there is a difference between 
a case when a corporate body exercises a power which 
is wholly absent and a case where it has power but 
it exercises it illegally or with material irregularity, 
In the former case the Municipal Committee's act from 
beginning toend is illegal: whereas in the latter 
ease the act isquite legal in the beginning but 
bécomes illegal in the end. 

The Municipal Committee had power to enhance 
the tax on animals brought to slaughter-house, In 
following the procedure laid down ins. 68, O, P, 
Municipalities Act, it lapsed into an irregularity 
by omitting to-consider the objections by the but- 
chers : 

Held, that the Committee was exercising the power 
under s. 68, although irregularly, and to this extent, 
the Committee was acting under the statute. Oon- 
sequently guits to recover amounts collected inexcess 
of lawful rate were governed by s. 48 and not hiving 
been filed within siz months were bzrred by time. 
E. L. Niyogi & Oo. v. District Council, Buldana 
(1), referrel to. Municipal Council, Dindigul v. 
Bombay Co, Ltd. (2) and Rajnutana Malwa Rail- 
way Co-operative Stores, Ltd. v. Ajmere Munici- 
pal Board (3), distinguished 

O. R. App. of the decree of the Court of 
Small Causes, Aimraoti, dated March 23, 
1937, in S. C. Suit No. 1047 of 1936. 


Diwan Bahadur K. V. Brahma,for the 
Applicant. 

Mr. R. N. Padhye, 

Party. 

Order.--This revision application and 
1evision applications Nos. 374 to 38: of 
1937 arise out of several suits filed against 
the Amraoti Town Municipal Committee 
to recover some amounts wnich had been 
illegally collected from the plaintiffs. The 
suits have been decreed and the defend- 


for the Opposite 


‘to 4 annas. 


ties Act. 
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ant-bas filed the applications for revision. 
This order governs the disposal of all of 
them. 

In 1932 the defendant Municipal Gom- 
mittee proposed enhancement of a tax, then 
already in force, on every animal that was 
brought to the slaughter-hcuse from 1 anna 
The Committee passed a reso- 
lution proposing enhancement of the tax 
and caused its proposal to be published in 
the Central Provinces Gazette in March 
1932, in the manner prescribed by rules 
made under the Municipalities Act. No objec- 
tion having been received, it again caused 
a fresh notice to be published in the Gazette 
in May 1932. Some objections were receiv- 
ed thereafter and the Committee, without 
considering them, forwarded its proposal 
as well as ihe objections to the Local Gov- 
ernment which issued a notification impos- 
ing the enhanced tax. In pursuance of the 
Local Government’s notification which 


. reasonably -led the Committee to believe 
"that jt could collect the tax at the enhanced 


rate began to collect it from May 1, 1933. 
The butchers who were aggrieved ñled 
Civil Suit No. 447 of 1933 for a declaration 
that the enhancement «f the tax wasillegal 
as their objections had not been considered. 
Their suit ended in a decree passed on 
April 5, 1984, since when the Committee 
ceased to collect the.tax at the enhanced 
rate, 


As the plaintiffs succeeded in their Civil 


- Suit in getting a declaration that the en- 


hancement of the tax was illegal they have 


gued to recover the amounts collected from 


them in excess of the lawful rate of l anna 


` per animal from May 1, 1933, to April 5, 


1934. It is urged on behalf of the applicant 
that the, suits were barred: by time, 
regard being had tos. 48of the Municipali- 
That section is as follows :— 

‘ “No suit shall be instituted against any com- 


- mittee or any member, officer or servant thereof or 


any person acting under the direction of any such 
committee, member, officer or servant for anythin 
done or purporting to be done under this Act, 


` antil the expiration of two months next after notice 


in writing .....(2) every such suit shall be dismis- 
sed unless it is instituted within six months from 
the date of accrual ofthe alleged cause of action.” 
The question is whether the collection 
of the tax atthe enhanced rate of 4 annas 


. per*apimal was an act which falls within 


the ambit of the expression “anything 
done or purporting tobe done under this 
Act.” In K. L. Niyogi & Co. v. District 
Council, Buldana (1), an expression almost 
>. () 26 NLRB 81 at p 87; 123 Ind. Oas. 908; A IR 
1930 Nag. 179; Ind. Rul, (1930) Nag. 247; 13 NL 
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identical with the expression used ins. 48 
of the Municipalities Act was construed as 
relating cnly toan act done or purporting 
to be done in direct execntion of the Act. 
It is urged on the other side that the Muni- 
cipal Committee, in not having considered 
the objections filed against their proposal 
for the enhancement ofthe tax acted be- 
yond tŁeir powers with the result that the 
tax at the enhanced rate became illegal 
and could not be recovered. As the act 
was illegal, that is to say, contrary to law, 
itis contended that itcould not fall wi’ hin 
the scope of s. 48 of the Municipalities 
Act. Reliance is placed on Municipal 
Council, Dindigul v. Bombay Co. Ltd. (2), 


Rajputana Malwa Railway Co-opera- 
tive Stcres, Lid v. Ajmere Municipal 
Buard (3) and Tullaram v. Corpora- 


tion of Caleutta (4) The lastementioned 
case does not appear to be in point and 
need not be discussed. The other two cases 


are distinguishable on the ground that the 


authority which imposed or collected the 
tax had no powert) doso. It was acting 
entirely beyond the scope of its jurisdiction 
and, therefore, it ccntravened the statute 
which created it. In Municipal Council, 
Dindigul v. Bombay Co., Lid. (2), the ques- 
tion was whether the Committee was entitl- 
ed to levy the tax cn the plaintiff under 
s. 92 of tLe District Municipalities Aet. It 
was held thatthe Municipal Committee 
had no power at all, and consequently the 
Municipal Committee’s action was not re- 
garded as one which was in pursuance of 
the Act. In fact the cnly provision in the 
Madras District . Municipalities Act which. 
was somewhat akin tos. 48 of the Central 
Provinces Municipalities Act was s. 350 
which provided that no suit for damage or 
com pensation shall be instituted against the 
Municipal Council in respect of any act 
done in pursuance or execution or intended 
execution of this Act or any rule, regulation 
or order made under ib or in respect of any 
alleged neglect or default in the execution 
of this Act ete. It further provided that 
every such cuit shall be c8mmenced within 
six months after the date on which the 
cause of action arose. It must be observed - 
that the scops of s. 350 of the District 
Municipalities Act, Madras, is much restrict- 
ed as compared with that ofs.48 of the - 
Ocntral Provinces Municipalities Act; It 


(2) AIR 1929 Mad. 409; 120 Ind. Oas. 867; 52 M 
207; 56M L J 525; 29 L W 525; (1929) MW N 225; 
Ind. Rul. (1930) Mad. 67. . 

(3) 32 A 491; 6 Ind. Oas, 401; 7 A L J 496. 

(4) 30 O 317; i CW N 329, 
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only speaks of.''suit for damage or compen- 
sation , whereas s. 45 (1) of the Central 
Provinces Municipalities Act speaks of 
“No suit’ in quite general terms. Their 
Lordships of the Madras High Court were 
only invited to decide the question whether 
the suit which was brought there for refund 
of the amount illegally collected was a 
sult to recover moneys had and received 
or was one for damage or compensation. 
Their Lordships held that was nota suit 
for damage or cCmpensation and on that 
view the suit was excluded from the scope 
ofs. 350 of the District Municipalities Act, 
Madras. In Rajputana Malwa Railway 
Co operative Stores, Ltd. v,  Ajmere 
Municipal Board (3), the decision turn- 
ed on the Same issue, namely, whether 
Ajmere Board in imposing and collect- 
ing octroi duty for goods imported 
into India by sea was acting within its 
powers. It was found that a resolution 
of the Government of India which was 
in force within the territorial limits of the 
Ajmere Board exempted sea-borne goods 
rom liability to any octroi duty. It was, 
therefore, rightly held that the Ajmere 
. Board was not entitled to the protective 
section of the Municipal Act. The princi- 
Ple of the decisionin the two cases was 
that if the Municipal Committee exercised 
a power which it did not possess, it should 
not be regarded as acting in pursuance 
of the statute governing its powers, and its 
acts should not be regarded as being those 
done under the statute. I am io full agree- 
ment with that view, but that does not 
assist the non-applicants in this cage where 
the facts are totally different. 

Here the admitted facts are that the 
Municipal Committee had power to en- 
hance the tax from l anna to 4 annas and 
that it did-follow the procedure laid down in 
8. 68 of the Municipalities Act but in doirg 
so it lapsed into an irregularity, namely, 
Omission to consider the objections filed 
by the butchers, which rendered tle tax 
| illegal. Now there can be no question that 
the Municipal Committee, in imposing and 
collecting tax at 4 annas per animal, was 
acting exactly in accordance with s. 68. It 
must be observed that thereis a difference 
between a case when a corporate body 


exercises a power which is wholly 
absent and a case where it has 
power bi it exercises it illegally 
or with material irregularity. In the 


former case the Municipal Oommittee's 
Act from eginning to end is illegal; 
whereas in the latter case the act is quite 
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legal in the bezinning but becomes illegal 
in theend. The distinction is pointedly 
expressed by a learned Judge of English 
Court in (1:64), 18 O. B. 563 cited atp. 9 
in the Street's Doctrine of Ultra Vires. It 
ig as follow3 :— - 

“Though inone sense unlawful if is still a thing 
done within the general scope of the authority of 
the Board. Theact was intra vires as it was with- 
in the scope, but doing the act without complying 
with a statutory condition was ultra vires.” 

The present case unlike those of Madras 
and Allahabad referred to above, falls with- 
in this principle. The enhanuc:meat of the 
tax was intra vires, as being within the 
scope of the Act, but became ultra vires 
only because the Oummittee did not comply 
with certain statutory conditions. In en- 
hancing the tax and collecting it the Muni- 
cipal Committee was certainly exercising 
although irregularly, the power conferred 
on it bys. 68 and to that extent it appears 
to me that the contention that they were 
not acting under the statute is untenable. 

Much learned argument is addressed to 
show that s.48o0f the Central Provinces 
Municipalities Act does not come into 
operation when moneys are collected under 
a contract ora quast-contract, but it ap- 
that these considerations 
have no bearing on the issue. The payment 
made bythe butchers was not under a 
contract but a payment, made under com- 
pulsion, of a tax which the Municipal Oom- 
mittee had power to impose and collect ; 
nor can it be said that the money was 
collected under an implied contract. 

For the foregoing reasons [ hold that the 
suils are governed bys. 48 of the Central 
Provinces Municipalities Act and they not 
having been filed within six months as 
provided in s.48 (2), Oasntral Provinces 
Municipalities Act, are barred’ by time. 
They are, therefore, dismissed with costs in 
both Oourts. Pleader's fees Rs.5 in each 
case. 

D. Suit dismissed: 
Application allowed. 





LAHORE HIGH COURT 
Criminal Miscellaneous No. 264 of 1938 
September 23, 19388 | i 
SKEMP, J. 
KANWAR SAIN—Atcosep—. 
PETITIONER : 
versus 
EMPEHROR—Opposire Party KM 
Criminal trial—Transafer of case—Accused con- 
victed by Magistrate—Case sent back to same Magis 


4 
&20 
traie due to error in procedure—Acctsed has rea- 
sonable apprehension that he might be convicted 
again—Case ought to be transferred to another 
Magistrate. 
Any accused person who has cnee been convict- 
ed by a Magistrate to whom the case ig sent back 
because cf errors in prcceduie, has a reasonable 
apprehension that he is likely to be convicted 
again by that Magistrate. Prima facie, therefore, 
the case ought to be sent for trial to another 
Magistrate. 


Cr. Mise. App. for the transfer of case 
frem First Class Magistrate, Lahcre. 

Mr. Hem Raj Mahajan, for Advccate- 
General. fer the Crown. 

Order.—'‘lhie js an application for trars- 
fer of a case. The petitiorer was tried and 
convicted by Diwan Hukam Chend, Magise 
trate wih entanecd powcrs, of an offence 
under s. 420, Indian Penal Ccde, and sena 
terced io five years’ rigorcus imprisonment. 
He appealed to this Court and Beckett, J. 
accepted the appeal, set aside the convicticn 
and sentence ard remanded tke case for 
fresh trial frcm tke stage when the charge 
was framed after framing a new charge, 
The petitioner Kanwar Sain has now asked 
for a transfer cn the grcund that it is almcst 
certain that the learned Magistrate will 
convict him again. It seems to me that 
any accused person who has once been con- 
victed by a Magistrate to whom the case is 
sent back because oferror in procedure has 
a reasonable apprehension that he is likely 
to be convicted again by that Magistrate. 
Prima facie the case ought tobe sent to 
another Magistrate, 

The questien is whetker the petiticner has 
unreasonably delayed his application. He 
argued his own ‘appeal in the High Court 
and was sent back to jail, only being 
released on July 4, 1938. There were one 
or two hearings of the case subsequently. 
Then his sister died cn July 12. The peti- 
tioner applied for an adjournment for 
purposes of a transfer cn August 5. He 
applied to tke District Magistrate on 
August 13, and when the application was 
rejected, io this Court cn September 2, 
The delay bas been unfortunate but in the 
circumstances I do not think it has been 
unreasonable or necessarily deliberate. I 
think tLe accused cought to have a trial 
befoie ancther Magistrate tote selected by 
the District Magistrate of Lahore and order 
acccrdipgly. The petilicner Kanwar Sain 
states tbat he isrot anxious for ade noo 
trial Lut {Lat this is subject to certain ccn- 
diticng. I think that point hed better be 
Jeft to the Me gisizate befcre whom tle case 
comes after transfer. 

S. Order accordingly. 
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MADRAS HIGH COURT 
O:vi] Appeal No. 166 of 1937 
October 28, 19338 
KING, J. 
CO-OPERATIVE SOCIETY, VIRAPANDY 
——APPRLLANT 
veTSUs 
R.M, LAKSHMANAWN CHETTIAR 
— RESPONDENT 
.Madras Co-operative Societies Act (VI of 1932, 
s. 51. (5)—Word ‘revise’ meaning of—Substitution of 
one figure for another, whether actof revision— 
If comes under s. 51 19). | 
The word ‘revise’ in s. 91 (5), Madras Co-operative 
Societies Act ig used in the widest sensce as 
practically equivalent to ‘correct’ or ‘amend’ and 


“it is not necessarily because someimportant point 


of lawis raised, but because of any kind of error, 
however, simple it may appear that the revisional 
jurisdiction can be involved. In the wider sense 
of the term ‘revise’, it isof course obvious that 
to substitnteone figure for another is an act of 
revision. Where, therefore, the Registrar has substi- 
tuted one figure for another he hasdone something 
which ». 5) (5)of the. Act empowered him to do, 
and, therefore, whether he had or had not the 
source of his powers consciously before his mind 
at the timehe made his decision, that decision must 
be deemed to have been made under sub-s. (9). 

O. A. against the order of the Sub-Judge,. 
Dindigul, dated February 27, 1937. 

Messrs. M. Krishna Bharathi and M. 
Chockalingam, for the Appellant. 

Mr. C. A. Seshagiri Sastri, for the Res- 
pendent. l l 

Judgment.—This appeal arises out of 
an ipstrument of morlgage executed by 
cne Minakshisundaram Pillai, in favour cf 
the appellant, a Co-operative Society in 
Veerapandi. TLe itens of property enters 
ed inthe mortgage were B. Nos. 1167/1. 
and 1167/1. The matter was referred by 
the Society tothe Deputy Registrar who in 
his turn referred itto an arbitrator who 
passed an award in July 1932 declaring 
the morigage to be good against these 
tro items, Abcut two years later, it 
appears io bave been discovered that 8. 
No 1167/1 was a wrong number in the mort- 
gage deed and that the correct number 
ought to have been 1175/3. A reference 
was made to the Depuy Registrar to 
amend the decision of* tLe arbitrator 
acectdir gly and tLe Deputy Kegistrar after 
ecusultirg the mortgagor has so amended 
tLe decision. This :«mendment took place 
in June, 1834, and sometime later the 
Society biurgbt an execution application 
on the strergih of the amended award 
and purchssed ithe mcrigagei property 
includi: g No. 1178/3 cn December 13, 1934. 
Meanwhile, the | present 1spcndent had 
also acguired rights in this pfoperty. He 
obtuined a decree egainst the mortgagor 
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and his sons ard in the course ot exe- 
cuting tiat decree attached No. 1115/3 and 
Subsequently brought itto gale and pur- 
chased it himselfon July 19, 1934. 

The main question which has arisen in 
this appeal is: Whether the order of the 
Depuly Registrar substituting No. 1175/3 for 
No. 1167/1 in the original award filed by the 
arbitrator isan order under e. 5] (5), Co 
operative Societies Act. If it ig such an 
order, then, according to the provisions of 
8 öl (6), iteannot be called in question 
in any Civil Court. The provisions of 
s öl (5\ areas follows: : 

“The Registrar may, of his own motion, or on 
the application of a party to a reference, reviss 
any decision thereon by the person to whom such 


reference was transferred or by the arbitrator or 
arbitrators to whom it was referred.” 


The learned Subordinate Judge who 
passed the first appellate decree in this 
case has held that the action of the Deputy 


Registrar was not taken unders. 51 (5), 


that it is. therefore, not final and that the 
question, whether the mortgage is good 
with reference to No. 1175/5 or not, is one 


which must be remanded to the First’ 


Court for disposal. In the appeal it is 
contended by the Society that as already 
mentioned, the decision falls under s. 51 (5) 
and is final. There are no authorities on 
this point and it will depend entirely upon 
what is meant by the words, “revise any 
decision". The learned Subordinate J udge 
seəms to me to have given too narrow a 
meaning to the word ‘revise’. His seems 
to think that ‘revise’ has a special legal 
meaning of taking proceedings in revi- 
sion, and that some such rules as govera 
the interference by a Revisional Oourt are 
the rules which alons would govern any 
interference by the Registrar. It seems 
to me that the word ‘revise’ was here 
used in the widest sense as practically 
equivalent to ‘correc,’ or ‘amend’ and that 
it is not necessarily because some im- 
portant point cf law is raised, but because 
of any kind of error, however simple it may 
appear that the yevisional jurisdiction caa 
be invoked. In the wider sense of the 
term ‘revise’, itis of course obvious that 
to substitute one figure for another is an 
act of revision. It is, however, argued 
for the respondent here that there is no 
actual positive reference made either by 
the Society wr by the Registrar to this 
particular sub-section in iheir correspond- 
ence and proceedings, That again seems 
to me quite immaterial ‘ag also is the 
fact that fcr scme reason or other, the 
n tice issued by the Registrar was headed 
a 
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as under s. 38. It is agreed that the 
Registrar cannot possibly have acted in 
the matter of this decision under s. 38, or- 
indeed under any other section of the Act,: 
and although he might not have consulted 
the Act bef: re he drew up his proceedings) 
it cannot seriously be conlended that he 
had no jurisdiction to correc! the figure. It 
Seems to me obvious that the Registrar has 
done something which s. 51 (5) of the Act 
empowered him to do, and, therefore, whe- 
ther he had or had not the source of his 
powers coneciously before his mind at 
the. time he made his decision, that decision 
must be deemed to have been made under 
this sub section. It follows, therefore, that 
his decisioa is final and the mortgage has 
been held good with reference to N». 1175/3, 
secured against any challenge by the res- 
pondent in this appeal, 

ihe suit here was by the respondent 
to recover possession of No. 117. /3 from the 
Society. The Society actually took delivery 
of the property ia March 1935. As already 
mentioned, the purchase by the respondent 
in execution of nis decree was in July 
1934 and the purchase by the Society was 
in December, 1934. On a question of 
priority of date, therefore, it is quite clear 
that the tile of the respondent to the 
equity of rcdemption in respect of this 
picce of property cannot be assailed. I 
have already held that under the provisions 
of the Co-operative Societies Act. the title cf 
the Oocperatire Society as morigagee is 
equilly unassailable. In the result, the 
only proper order, it seems to me, to pass 
15 to set aside the decrees of both the Courts 
below and to remand the suit to the first 
Oourt with directions to franea suitable 
decree for redemption of this mortgage by 
tte defendant. The appellant's costs 
throughout mnstbe psid by the respond- 
ent. 

N -8. Suit remanded, 


—_————— ee 


BOMBAY HIGH COURT 
Civil Appeal No 9 of 1933 
August 2, 1938 
Bratmont, O. J. AND SEN, J. 
DAMODAR MORESHW AR PHADKE 
AND OTHERS—LEFENDANT3—APPELLANTS 
ters. 5 
RADHABAT DAMODAR RANADE— 
PLaINTIFF—R#SPONDENT 
Civil Procedure Code (Act V of 1908), O. XL,” 
r. 1 12) and (1)—Court, if can remove property from 
possession or custody of third person who has good 
title as against parties tọ suit—Suit on simple 


“On April 17, 
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mortgage—Application for appointment of Receiver 
—Interest as well as taxes and rates in arrears— 
Order for sale of property after preliminary decree 
—Order appointing Receiver is just and convenient 
— Mortgage—Suit on—Receiver, appointment of— 
Court, if can appoint Receiver in case of simple 
mortgage either before or after preliminary decree. 

The meaning and effect of sub-r. (2) of r. 1 of 
O. XL, Civil Procedure Code, is perfectly plain. 
It is an enactment for the benefit ofthird parties 
and means that the wide words of sub-r. (1), are not 
to be construed to justify the Court in removing 
from possession or custody of property, a third party 
who has got 8 good title to such possession or 
custody as against the parties to the suit. The 
words “ whom any party to the suit has nota pre- 
sent right so to remove” merely mean whom no 
party tothe suit has aright soto remove. [p. &3, 
co 
_ Where in a suit on simple mortgage, an applica- 

tion for appointment of a Receiver is made and at 
the time of making such application not only is the 
interest in arrear but also taxes and rates are in 
arrear and the Court has ordered the property to 
be sold after passing of the preliminary decree, it 
is in such a case just and convenient to appoint 
a Receiver and where the Court has made such an 
lanan it has rightly exercised its discre- 
ion. 
_ In the case of a simple mortgage the Court has 
jurisdiction to appoint a Receiver before or after 
the making ofa preliminary decree and it makes 
no difference whether the application for the 
appointment of a Receiver is made before or after the 
making of a preliminary decree. The appointment 
of a Receiver does not affect anybody's rights. The 
‘ourt, when if appoints a Receiver, merely takes 
charge of the property which is the subject-matter 
of the suit in order to protect it until itis decided 
who is entitled thereto. The mere appointment of 
a Receiver cannot, affect the ultimate rights of the 
parties in any property which the Receiver may 
collect. 

O. A. against the decision of the First 
Class Sub-Judge, Nasik, in Miscellaneous 
Application No. 113 of 1937, 

Mr. L. P. Pendse, for the Appellants. 

Mr. G. M. Joshi for the Respondent. 

‘Beaumont, ©. J.—This is an appeal 
from an order made by the First Class 
Sub.idinate Judge of Nasik, appointing a 
Recciver of the mortgaged property. The 
mortgage was a simple mortgage within the 
meaning of 8, 58, Transfer of Property Act, 
so that it contained an obligation on thé 
part of the mortgagor to pay the mortgage 
money and a provision that if the 
money was not paid, the mortgagee should 
be at liberty to bring the property to sale. 
In February 1936 the mortgagee filed a 
euittoenforce Lis mortgage, and on Decem- 
ber 18, 1936, a preliminary decree was 
made. The decree provided that in default 
of payment of the amount found due 
within a stated period, the plaintiff might 
apply for sale of the mortgaged property. 

_ 1987, the plaintiff applied 
for the appointment of a Receiver of the 
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mortgaged property, the grcund for the 
appointment being that interest was in 
arrear and had nct been paid for some 
time and that rates and taxes were also 
in arrear. In December 1237, when the 
order appointing a Keceiver was made, the 
mortgagee had obtained a final decree for 
the sale of the property. 


Now it has been argued in the first place 
that in the case ofa simple mortgage the 
Court has no jurisdiction to appoint a 
Receiver after the making of a preliminary 
decree. I think that, so far as the general 
principle is concerned, it makes no differ: 
ence whether the application for the 
appointment of a Receiver is made before or 
after the making ofa preliminary decree. 
It is somewhat astonishing to find this 
contention raised because this Court since 
the year 1890, when the decision in 
Jaikissondas Gangadas v. Zenabai (1) was 
given, has, I believe, always considered 
that the Court has jurisdiction to appoint 
a Receiver in thecase of a simp'e mortgage, 
and the same view has been taken by the 
High Courts at Calcutta, Rangoon and 
Madras. I may refer to Paramasivam 
Pillai v. Ramasami Chettiar (2), S. C. 
Venkanna v. M. C. Mangammal (3), and 
Gobind Singh v. Punjab National Bank, 
Ltd. (4). However, Mr. Pendse for the 
appellants has referred us to a recent ruling 
of a Full Bench of the Allahabad High 
Court, Ram Swarup v. Anandi Lal (5) 
in which the Court held that in the case 
of a simple mortgage where the mortgagor 
was in possession, the Court had no power 
to appoint a Receiver. The then learned 
Chief Justice, Sir Shah Muhammad. 
Sulaiman, based his judgment partly on 
the view that the appointment of a Receiver 
in the case of a simple mortgage would 
after the contractual relations between the 
parties. In a simple mortgage the mortgagor’ 
is entitled to possession and to receive the 
profits, and the learned Chief Justice con- 
sidered that the appointment of a Receiver 
would hive the effect of warying the rights 
ofthe mortgagor. I am unable to see how 
the appointment of s Receiver can affect 
anybody’s rights. The Court, when it 
appoints a Receiver, merely takes charge 

(1) 14 B 431. 

(2) 56m 915; 145 Ind. Cas. 449; A IR 1933 Mad. 
570; 65 ML J ?22; 33 L W936, 6 R Me7 iF B). 

(3) 14 R 308; 163 Ind. Cas, 856; AIR 1936 Rang. 
296;9 R Rang 53(S B), 

(4) A IR 1935 Lah 17; 157 Ind. Cas.474;16 L 
366; 37 PLR 529, g 

(F) 58 A 949; 163 Ind. Cas. 481; AIR 1938 All 
495; (19368) AL J 605; 1986 AL R595;9 RA 23. 
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of the property which is the subject- 
matter of the suit in order to protect it 
unti] it is decided whois entitled thereto. 
Amongst other things which the Court will 
have to decide in a moitgage sui; is the 
title to any moneys or other properties in 
the hands of a Recciver, and the Court will 
direct the Receiver to deal with the moneys 
or properties accordingly. But the mere 
appointment cf a Receiver cannot, in my 
opinion, affect the ultimate rights of the 
Parties in any property which the Receiver 
may collect. 


The principal ground, however, on which 
the Allah:bad High Court based their 
decision rested on-O. XL, r. 1, sub-r. (2), 
Civil Procedure Code. Order XL, r.1, sub- 
r. (1), is to the effect that where it appears 
to the Court>to be just and convenient, 
the Court may appoint a Receiver whether 
before or after a preliminary decree, and 
remove any person from possession or 
custody of the property. The words “just 
and convenient” are taken from the Judica- 
ture Act of 1873, which in its turn was 
based on the practice of the old Court of 
Ohancery, so that the jurisdiction of Courts 
to appoint a Receiver where “just and 
convenient” is an ancient jurisdiction. The 
sub r. (2) of r. 1 of O. XL, is in these 
terms: 


“Nothing in this rule shall authorize the Court 
to remove from the possession or custody of pro- 
perty any person whom any party to the suit has 
not a present right so to remove.” 


It. seems to me that the meaning and 
effect of this sub-rule is perfectly plain. It 
is an enactment for the benefit of third 
Parties and means that the wide words of 
eub-r. (1) are not to be construed to justify 
the Court in removing from possession or 
custody of property a third party who 
has got a gcod title to such possession or 
custody as against the parties to the suit 
The words “whom any party to the suit 
has not a present right so to remove" 
merely mean woom no party to the suit 
has a right so to remove. The provision 
seems to bee abundanti cautela because 
it could hardly be suggested that it would 
be just to remove from possession of pro- 
perty a person wh) bad a good right to 
such possession as against the parties before 
the Gourt. But the difficultv which the 
Allahabad UHjgh Court felt, a difficulty 
which as far as J know has not been shared 
by any otter High Court, is that in a 
simple mortgage the mortgagor is in pos- 
session and he cannot be removed by the 
mortgagee, and therefore there is no party 
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to the suit whocan remove the person in 
possession. Thom, J.as he then was, puts 
the position very shortly when he sys 
(p. 959*, : 

‘If the words are given their natural meaning it 
is not open to the Courts to appoint a Receivér to 
mortgaged property if there be no party to the suit 
who has a right to have the mortgagor removed 
from possession.” 


With great respect to the learned Judges 
whs decided that case, they ignore the fact 
that the mortgagor is a patty to the suit 
and can remove himself. If the Allahabad 
view is right, where the mortgagor is in 
Possession by a licensee, the Court can 
appoint a Receiver, since the mortgagor can 
remove his licensee, but if the mortgagor is 
in possession himself, the Court cannot 
appoint a Receiver. This seems a strange 
result. Moreover, the construction of sub- 
r. (2) suggested might have far-reaching 
effects in curtailing the powers of the Court 
to appoint a Receiver in suits relating to 
co-ownership, e. g. partition or partnership 
suits, in which one party to the suis may 
be in possession and no other piriy may 
have power to remove him I am not pre- 
pared to follow the Allahabad view, and in 
my opinion, there is not the slightest doubt 
that the Court has jurisdiclion to appoint 
a Receiver in the case of a simple mort- 
gage whether before or after a preliminary 
decree. 

Upon the question whether in this parti- 
cular case if was just and equitable to 
appoint a Receiver, [ think there can be 
very little doubt. At the time the applica- 
tion was made, not only was interest in 
arrear—and I reserve my opinion as to 
whether interest bing in arrear by itself 
would have been sufficient-—but rates and 
taxes were io arrear and the property was 
therefore in jeopardy. Moreover, at the 
time the appointment of the Receiver was 
made, the Court had actually made an 
order for the sale of the property, and 
there can be no doubt that the Court 
having ordered the property to be sold was 
entitled to take possession ofit and protect 
it pending sale. I think therefore that the 
learned Judge had jurisdiction to appoint 
a Receiver, and that he exercised his juris- 
diction rightly in making the appointment. 
Tne appeal will, therefore, be dismissed with 


ecsts. r 
Sen, J —I agree. = ; 
g Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No, 1637 of 1937 
dune 7, 1933 

SKEMP, J; k 
Musammat MAM KAUR— PLAINTIPF — 
APPELLANT 
| VETSUS 
MOLIA AND OTHERS - Derenpants— 
RESPONDENTS 

Custom (Punjab)—Alienation—Hindu jats of 
Rohtak District—Daughter, if heir—Whether can 
challenge alienation by another female who is full 
owner. - 

A female has no right to contest an alienation 
by another female unless she is an immediate heir 
and the alienor possesses a limited estate. 

A daughter has no right to inherit according to 
the Customary Law of Rohtak District and is not, 
therefore, an heir. Shehas, therefore, no locus standi 
to challenge alienation made by another female who 
is full owner, Partapi v, Hazara Singh (1) and 
Fateh Alam v. Ghulam Sarwar (2, relied on, 
Imam Din v. Khamandi (3', Barkhurdar Shah v, 
Sat Bharat (4), Waras Khan v. Mehran (5) and 
Tara Singh v. Nikho (6°, distinguished. 

S. C. A. from the decree cf the District 
Judge, Karnal, dated August 13, 1937. 

Mr. Fagir Chand Mit:al, for the Appellant. 

Mr. D. N. Aggarwal, for the Respcn- 
dents. 

Judgment.—Tke parties are Hindu jats 
of village Dawla, Tatsil Jhajjar, District 
Rohtak. Tte following pedigree table will 
be helpful: 


ea ied 


| os 
Musammat Siryan 
(d. circ. 1895 


| 
‘Musammat Jiwni. 


Musammat Mam Kaur, 


About 1879 Shadi, who had no son, gifted 
his properiy to his two daughters in equal 
shares; the deed of gift or mutation not 
being on the record. On the death of Mu- 
samrat Siryan about 1895 it passed by 

‘mutation to the other daughter  Jiwni. 
Musammat Jiwni though born in 1850 is stil] 
alive and in 1933 she gifted the property 
to a stranger. Her niece Musammat Mum 
Kaur has sued fora declaration that the gift 


will not affect her reversionary rights. The 


.agnatic heirs were joined as defendants, 
The trial Judge granted Musammat Mam 
Kaur the decree ehe sought but on appeal 
the learned District Judge held that she 
had nò locus standi to sue and, accepting 
the appeal, dismizsed the suit. 

After , hearing arguments I agree that 
Musammat Mam Kaur had no locus standi 
to sue and that tte suit should therefore be 
dismissed. According to Jcseph’s Customa- 
ry Law of the Rohtak District, Question 56, 
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p. 31, in no circumstances has the daughter 
aright toinherit. If Musammat Mam Kaur 
had a right why was it not asserted to 
succeed to her mother’s share on the 
mother’s death? Mam Kaur is not an heir, 
therefore she has no right to control Musam- 
mat Jiwni’s alienation especially as Jiwni 
appears to be not limited but a full owner, 
The case-law cited supports this conclusion, 
In Partapi v. Hazara Singh (1) it was final- 
ly held that the power to control an aliena- 
tion by a female is usually vested in 
agnates, which a danghter is not, and that 
in that particular case, the daughter had 
failed to establish any custom of proving the 
power to contest an alienation by the widow 
of the last male-holder. In Fateh Alam v. 
Ghulam Sarwar (2; Tapp,J. held that a 
female has no right to contest an alienation 
by ancther female unless she is an imme- 
diate heir and the alienor possesses a limi- 
ted estate. 

The appellants referred to Imam Din v. 
Khamandi (3) avery learned judgment of’ 
Addison, J. which held after examining 
many rulings that where it is a question of 
alienation by a widow holding a life-estate, 
it is wholly immaterial whether the next 
heir is a male collateral or a female, the 
right to challenge arising out of the succes- 
sion and not being derived from any come 
mon ancestor or any principle of agnatic 
succession. This ruling has been approved 
by a Division Bench in Barkhurdar 
Shah v. Sat Bharati (4) at p. 684* and was. 
followed in Waras Khan v. Mehran (5) but 
in all these ralings the alienation was by a 
widow having a limited estate and the 
female suing was an heir. In Waras Khan. 
v. Mehran (5) Abdul Quidir, J, said, the 
latest decisions of this Court tend to support 
the right of a female heir to challenge.an 
alienation. by another female with a limited. 
interest. In Tara Singh v. Nikho (6) a Divi- 
sion Bench held that the plaintiff daughter 
was entitled to impugn an alienation made 
«by Ler mother holding a life estate. The 
facts are not fully given but spoke of the 
daughter as a female heir. Here Musammat 
Mam Kaur is not an heir and Musammat. 


(1) 17 PWR 1916; 31 Ind, Oas. 794; AIR 1915 
Lah 333; 33 P R 1916. 

(2) A I R1933 Lah. 187; 141 Ind. Gas. 270; 34 P 
LR 137; Ind. Rul. (1933) Lah 98 (2). 

(3) A IR 1987 Lah. 366; 109 Ind, Cas, 1014. 

(4) A IR 1931 Tah. 677; 132 Ind, Cas® £81; Ind. 
Rul. (1931) Lah, 705. 

(5) 13 L 826; 139 Ind. Oas. 110; ATR 1932 Lah, 
473; 33 PLR 564; Ind..Rual (1932) Lah. 969. 

(6) 34 P UR 332, 

*Page of A. I.R. 1931 Lah, —[Wd.] 
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Jiwni does not appear ‘to hold a life-estate. 
The appeal is dismissed with costs. 


8. | Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 290 of 1937 
September 2, 1938 
MULLA, J. 
ABDUL WAHEED KHAN AND aNnotuse— 
DEFSNDANTS—ÅPPLIOANTS 
VETSUS 
RAM BI X—PLAINTIFF AND oTHERS— 
DEFENDANT —OpposiTs Party. 

Arbttration-——Heference to-—Jurisdiction of Court, 
objection to~Award—Agreement to refer embodied 
in statement by Counsel for parties~Statement not 
supported by consent of all parties “interested in 
dispute—Agreement, if valid—Whether confers 
jurisdiction on Court to refer matter to arbitra- 
tion. 

AH objection relating to the jurisdiction of a 
Court to make a referenco to arbitratiou can b3 
raised and considered at any stage. 

An agreement to refer the matter to arbitration, 
which is embodied in the statement made by the 
parties’ Counsel, if not supported by the consent of 
several parties, who are interested in the subject- 
matter of the dispute, is invalid and does not 
give the Court jurisdiction to refer the matter to 
arbitration, anda decree passed by the Court in the 
terms of an award made on sucha void reference 
must beset aside. Venkata Subbayya v., Venkata- 
ramanayya (1) and Chhanga Mal v. Ram Dulare 
a sh relie lon. Ajaz Ali v, Zohra (3), distingu- 
ished. 

©. R. against an order of the Civil Judge, 
Jaunpur, dated March 5, 1937. 

Mr. Mahbub Alam, for the Applicants. 

Mr. Lakshmi Saran, for the Opposite 
Party. 

Order. —This is an application in revi- 
sion under s. 115 Civil Procedure Code, 
against a decree passed by the learned Civil 
Judge of Jaunpur on the basis of an award in 
the following circunstances: It appears that, 
during the Muharram inthe year 1935, a 
dispute arose between some Hindu residents 
of the town of Kheta Sarai and the Muslim 
population about the route by which the 
- tazia procession had to piss. One Ram Bux 
owned three houses which lay on that route. 
All these houses had balconies projecting on 
the lane underneath. The procession had to 
pass through that lane, but it appears that 
the balcony of cne of the houses owned by 
Ram Bax caused an obstruction and the 
Muslim residents insisted upon that obstruc- 
tion being, removed for the purpose of giv- 
ing a freé passage to the tazias. An appre- 
hension ofa breach of the peacs arose in 
consequence of this dispute and a Police 
Officer was called to settle it. He eventually 
decided to remove a small portion of the 
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baleony of Ram Bux’s house in order to 
enable the Muslim residents to take the 
tazios through the lane. Ram Bux there- 
upon filed a suit in the Court of the Munsif, 
Shahganj, in which he claimed a declara- 
tion of his right to maintain the balcony 
of his house in its original form and also 
for damages and an injunction. These 
reliefs were claimed against the Secretary 
of State for India, the Police Officer, who 
had removed a portion of the balcony, as 
stated above and four Mubammadans at 
whose instance the Police Officer was alleg- 
ed to have acted. There was one more 
defendant in the suit described as “the 
Muslim residents of the town of Kheta 
Sarai’ through the four Muslim defendants 
already referred to. 


Having instituted the suit in this form 
Rim Bux proceeded to make an application 
under O. L r. 8, asking the Court's per- 
mission to implead all the Muslim residents 
of Kheta Sarai as defendants in the suit 
through the four Muslim defendants as their 
representatives. It was clearly stated in 
this application that he wanted a decree to 
be passed against all the Muslim residents 
of Kheta Sarai who were consequently 
very necessary parties to the suit. [ne suit 
was resisted on various grounds with 
which we are not concernei here. The 
fact remains that it was almost wholly 
decreed by the first Court. Being aggrieved 
by that decree, two out of the four Muham- 
madans, who had been impleaded in the 
suit not only in their personal capacity but 
also as the representatives of the Muslim 
community of Kheta Sarai in general filed 
an appeal. They are the two applicants in 
this Court, namely Abdul Waheed Khan 
alios Munnu Khan and Qazi Nazireul Hasan. 
The plaintiff and all tue other defendants 
in the suit, including defendant No 7, 
the Muslim residents of Kheta Sarai, were 
impleaded as respondents in the appeal. 
During the pendency of the appeal on 
‘November 4, 1936, the Co insel of the parties 
made a statement before the Court which 
am-unted to an application for a reference 
to arbitration. The last porti-n of that 
siatement raises an important question for 
ecnsideration in this case and runs as 
follows : , 

“Iet all the parties, on whose behalf no vakalat- 
nama has been filed in any one èf the two appeals 
be exempted from the appeals.” 

It may be mentioned here that, in 
answer to the suit filed by Ram Bus, 
which has been referred to above, a Muslim 
zamindar ci Kheta Sarai, named Ashfaq 
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Ahmad, brought a suit against Ram Bux 
and other membcrs of his family in which 
lt was claimed that the balconies of the 
three houses owned by Ram Bux, consti- 
tuted an encroachment upon the plaintiff's 
land, and were liable to be removed along 
with certain cther constructions made by 
Ram Bux. That suit was for the most part, 
dismissed by the first Court, and Ashfaq 
Ahmad had appealed from that decree. 
Thus, there were two appeals for hearing 
before the learned Civil Judge of Jaunpar 
and the statement referred to abuve was 
made by the Counsel for parties in both 
the appeals. Itis admitted, however, that 
none of the Counsel, who made that state- 
ment, represented the Muslim community 
of Kheta Sarai or the two other Muham- 
madans, who were defendants in the suit 
filed by Ram Bux along with the present 
applicants. It is thus clear that the agree- 
ment to refer the dispute to arbitration, 
which was made through the s‘atement of 
the Counsel referred to above, was on'y on 
behalf of the present two applicants and 
the plaintiff Ram Bux. The Secretary of 
State for India and the Police Officer were 
also exempted in the statement made by 
the Counsel. In consequence of that state- 
ment the learned Civil Judge proceeded to 
pass an order tothe effect that the case 
should be submitted for decision to the 
arbitrators, named by the parties. It may 
be noted here that there is nothing in the 
order passed by the Court to show that 
the parties tothe appeals, who were asaid 
to have been exempted, were really dis- 
charged from the array of parties. It is 
admitted that the memorandum of appeal 
was not amended in accordance with tre 
statement made by Ccunsel. The arbitra- 
tors delivered their award in dus course to 
the effect that the appeal should be dis- 
missed. The present applicants then raised 
several objections to the validity of that 
award and the principal one with which 


we are concerned is that all the parties to, 


the . suit who were interested in the subject- 
matter of the dispute not having agrecd to, 
refer the matter to arbitration, the crder of 
reference passed by the learned Civil Judge 
upon the basis of the Oounsel's statement 
referred tv above, was without jurisdiction 
and consequently the whole proceeding 
resulting in the award made by the arbi- 
trators: was void ab initto. The learned 
Civil Judge dism‘ssed all the objections by 
a very brief order the relevant portion of 
which runs as follows: _ 

“Two objections have been urged and rest aban- 
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doned, namely (1) that the reference application is 
not in writing, (2) that the arbitrators should have 
recorded findings and not decided the case Both 
these objections are frivolous and as conceded by 
the learned Pleader for the objector not sustainable. 


The objections argued are, therefore, repelled.” 

Having thus disposed of the objecticns 
made by the applicants, tte learned Civil 
Judge ordered a decree to be prepared in 
terms of the award, hence the present 
application in revision. 

The main contention on behalf of the 
applicants is that the whole proceeding 
which resulted in the award was void ab 
initio inasmuch as the Muslim residents 
of Kheta Sarai who were aparty to the 
suit and were highly interested in the sub» 
Ject-matter of dispute, were no parties to 
the agreement torefer the case to arbitra- 
tion embodied in the statement made by 
the party's Counsel. This objection was 
taken by the applicants in the lower Courts 
also, but in view of the observations made 
by the learned Civil Judge, it would appear 
that it was abandoned. When the case first 
came up before me for hearing, I directed 
ihe learned Counsel for applicants who con- 
tended that the objection had never been 
abandoned in the lower Court to file an 
affidavit in support of that allegation, An 
affidavit has accordingly been filed to-day 
which has been sworn by one of the appli- 
cants, Abdul Waheed Khan, He has stated 
in that affidavit that he wis presentin the 
lower Court on the date on which the objec- 
tions made by the applicants came up for 
hearing and followed the arguments of his 
Counsel and that no objections were aban- 
doned, as stated by the learned-Civil Judge. 
A similar affidavit has been put in by the 
opposite party, tam Bux, in which he sup- 
ports the statement made by the learned 
Oivil Judge as to the objections being all 
abandoned except the two mentioned by 
him in his order which were subsequeatly 
admitted by the learned Counsel for the 
objectors to be absolutely frivolous. I do 
not consider it necessary to decide whether 
the statement contained in the order of the 
lower Court regarding theeabandonment of 
the objections, is or is not correct though 
I cannot help feeling that there was no 
reason why the applicants should have 
raised any objettion at all if they never 
intended to press any one of tnem as would 
appear from the judgment of the learned 
Oivil Judge. The point refrains that the 
objection which is now urged before me on 
behalf of the applicants relates to the juris- 
diction of the lowér Gourt and “it raises a 
point which can be raised and considered 
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at any stage. The point is obviously of 
considerable importance and T shall there- 
fore proceed to consider and decide it. 

Now it is in my opinion a well-estab- 
lished proposition that an agreement to 
refer a dispute to arbitration to which all 
the parties interested in dispute are not 
parties is sn invalid reference which does 
not give any jurisdiction to the Court to 
: refer the matter to arbitration. In the pre» 
sent case it is admitted that the Counsel 
who made the statement embodying the 
agreement to refer the dispute to arbitra- 
tion, did not represent either the Muslim 
residents of Kheta Sarai who had heen 
specially impleaded by the plaintiff as 
necessary parties to the suit, nor two of 
the other Muslim defendants who had not 
putin any appealsin the lower Court. It 
can hardly be denied that those two defen- 
dants as well as the Muslim community 
of Kheta Sarai were interested in the sub- 
ject-matter of the dispute. It is evident 
therefore that the agreement to refer the 
matter to arbitration, which is embodied 
in the statement made by the parties’ 
Counsel, referred to above, was not support- 
ed by the consent of several parties, who 
were interested in the subject-matter of the 
dispute and was consequently invalid and 
could not give the lower Court jurisdiction 
to refer the matter to arbitration. In this 
view of the case the decree passed by the 
lower Court in terms of the award, which 
was based upon a void reference, must be 
set aside. In support of this view it would 
be enough to refer to two cases, namely 
Venkata Subbayya Vv. Venkataramanayya 
(1) and Chhanga Malv. Ram Dulare Lal (2). 

Tue learned Counsel for the opposite par- 
ties strenuously contended that the decree, 
passed by the lower Court in this case 
being based upon an award after heating 
and disposing of all objections taken to it, 
cannot be challenged either in appeal or in 
revision. In support of this contention he 
relied upon the case in Ajaz Ali v. Zohra 
(3). Cbat case isfhowever, clearly distinguish 
able from the pfesent case because there was 
no objection taken in that case to the effect 
that the order of reference was ab initio 
void and therefore the whole proceeding 
based upon it was without jurisdiction. It 
vas no doubt argued in that case that the 
lower Ccurt had acted beycnd its jurisdic- 


(1) A I Ê 1930 Mad. €46; 126 Ind. Oas. 735; Ind 
Rul. (1930) Mad. 927. 

(2) (1933) A L J 706; 144 Ind. Cas. 391: A I R 
1933 All. 388; 55 A 509; Indi Rul, (1933) All. 499, 

(3) (1931) A L J 906; 131 Ind. Cas. 30; A I R 1932 
All, 76; Ind. Rul, (1931) All, 798, 
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tion in passing a decree upon the opinion 
of the umpire which was not the opinion 
of the majority, but that was not an objec- 
tion to the jurisdiction of the Court to 
make a reference at all and the learned 
Judge who decided that casa held 

“that it was within the jurisdiction of the lower 
Court to entertain and decide the point and his 
jurisdiction extended to deciding the point either 
rightly or wrongly.” 

The learned Counsel has not been able to 
cite any authority directly in support of his 
contention and the two cases to which I 
have referred clearly support my view. In 
both cases a decree in terms of an award 
based upon a void agreement to refer was 
set aside in revision. Another argument on 
behalf of the respondents is that it was 
open to the two applicants who were the 
appellants in the Court below, to exempt the 
Muslim community of Kheta Sarai and other 
defendants, and to discharge them from the 
array of parties and then to refer the dis- 
pute to arbitralion. Tais contention is sup- 
ported by Chhanga Mal v. Ram Dulare Lal 
(2), which has been referred to above. The 
question therefore is whether, as a matter of 
fact, the Muslim community of Kheta Sarai 
and other defendants in the casa, who did 
not join in the reference to arbitration, were 
exempted and discharged from the array of 
parties. As Ihave already stated, there is 
ncthing in the order of reference passed by 
the Court to show that they were so 
exempted and discharged and the memo- 
Tandum of appeal was not amended in 
accordance with the statement made by 
Counsel in which it was said that all those 
parties to the case, on whose behalf no 
vakalatnama had been filed, may be ex- 
empted. What is slill more important is 
that in the decree, which was „eventually 
passed by the lower Oourt, the Muslim 
community of Kheta Saraj as well as the 
other two defendants, wko did not join the 
reference, are arrayed as parties and the 
decree has been passed against them all. 
It is also to be borne in mind that, accord- 
ing to the award, the appeal was dismissed 
and the decree of the Original Court, was 
restored. Itis thus evident that there is 
an executable decree in existence against 
the Muhammadan residents of Kheta Sarai 
as well as the other defendants in the case 
who were no parties to the reference. 


In these circumstances, I do nòt think 
that it can be reasonably argued that the 
defendants, who did not join the reference, 
had been exempted and hence there was ro 
defect in the agreement to refer the dispute 
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to arbitration. The result, therefore, is that 
I allcw this application, and setting aside 
the decree passed by the Court below, 
direct that the arpeals filed by the appli- 
cants Abdul Waheed Khan and Qazi Nazile 


ul-Hagan shall be heard and decided 
upor tke merits. 
e. ; Application allcwe?, 





PATNA HIGH COURT 
Appeal frcm Eppe Decree No, 225 of 
193 


November 14, 1938 
JAMEE,: J. 
BAIDYANATH DUTTA—APPELLANT 
- Versus 

KASHAI LAL MARWARI AND ANGTHER — 

RBOPONUPN TE j saa 

-off— ord o taking advances from 

Ki ar Hats of A 10 be set-off against 
rent due from B—Suit by A for rent—Cross-surt by 
Bon advances—If maintainable—B, Whether bound to 
claim set-off in A's suit — Second appeal—Finding 
that book was kept in ordinary course of busi- 


1 of fact. 
see te Lith is a landlord of B takes advances 


from Band there is an understanding that the debt 
should be set-c against rent due from B, but A 
institutes a suitagainst B to recover the rcnt and B 
institutes a cross-suit against A for recovering debts 
due on advances, instead of claiming set-off in A's 
suit against him, such a sult by B is not illegal since 
the two claims which are claimsof money are not 
essentially of the same nature. Bis not obliged to 
claim set-off in the rent suit of A. ; 
The finding that a book of account was kept in 
the ordinary course of business is a finding of 


fact, 

A, from a decision of the Subordinate 
Judge of Purulia, dated February 27, 1937, 
reversing a decision of the Munsif of 
Purulia, dated January 20, 1935. 

Mr. R. S. Chatterji, for the Appellant. 

Mr. 8. C. Mazumdar, forthe Respondents. 


Judgment.—The plaintiff in this litiga- 
tion was a skopkeeper who was a tenant 
of the defendant. Frcm time to time the 
defendant took advances of money or re- 
quired cloth on credit frcm thle plaintiff 
and on one occasicn the plaintiff paid the 
Municipal tax for the house which tbe 
defendant had ordinarily to pay. There 
was an understanding that the debts of 
the defendant were to be set-off against 
the rent payable to the defendant as the 
rent fell due; byt tLe defendant ignoring 
these gdvances instituted a suit for 
arreers of rent against ihe plaintiff. It 
would have been open to the plainiiff 
under O. VILL r. 6 to make his claim by 
way of a set-off in the rent suit, paying 
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court-fee on the written statement; but 
he preferred to institute a separate cross 
sult. The rent suit was decreed a3 als) 
the plaintiff's suit; and the defendant, the 
plaintifs landlord his come in second 
appeal against the decree which is con- 
cerned with his debt to the plaintif. 

Mr. Ohatterji on behalf of the defendant- 
appellant suggests that the learned Sub- 
Ordinate Judge attached too much weight 
to entries in the plaintiff's book of account. 
Before the learned Subordinate Judge it . 
was urged that the book was not genuine 
because it was not produced before the 
Income-tax Officer; and indeed it would 
appsar fron a replv given by the plain- 
tiff under crogsssaxamination that he did 
not produce his book before the Income- 
tax Officer; but there is some ambiguity 
and the point is not clear. In argament 
before the learned Subordinate Judge, the 
Signature of the Income-tax Officer was 
pointed out on the questioned book acte 
ually at the page in which the items 
affecting the defendant were found How- 
ever thas may be, the learned Subordinate 
Judge came to the conclusion that the 
book was an account book kept in the 
ordinary curse of business; and he con- 
sidered t.at it did corroborate the oral 
testimony of the plaintiff, waich proved 
that the money and gvods in respect of 
which he claimed a decree had been paid 
to the plaintiff, and that the Municipal 
tax had been paid on the plaintiffs 
behalf. [It is suggested that tne book 
ought no‘ to have been taken in evidence. 
under s. 34 of the Indian Evidence Act; 
but the findint that ths book was kept 
in the ordinary course of business, is a 
finding of fact which was within the pro- 
vince of the learned Subordinate Judge. 

It is argued in the segond place that 
thes plain’ iff h.d no cause of action þe- 
causs he ought to have pleaded these 
payments and advanca by way of set off 


ein the suit for rent. It appaara that he 


did in fact mention them in his writter 
s:atament in that suit; buthe had by that 
tims instituted a separate suit and the 
two suits were not tried together, so that 
the question of the amount of set-off to 
which the tenant might be entitled was 
not actually io issue in the reni suit. - 
Mr ( hatterji suggesis that gince it could 
have been pleaded and set-off claimed 
as a defence io tha rent suit, ib could 
not be claimed in a separate sujt, citing 
the analogy ofa mortgage suit In whicn 
certain items which ought to have been 
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brought into account were left aside and 
a suit was subsequently instituted in respect 
of them. In the present instance the two 
suits went on side by side; and Mr. 
Mazumdar on behalf of the respondent 
states before me tnat an application was 
made that they might be tried together, 
but the «pplication was nob allowed. 
Order VIII, r.6, provides that the written 
statement containing a claim to set-off 
shall have the same effect as a plaink in 
a crogs-suit. In the present instance the 
plaintiff adcpted the methcd of preferring 
a plaint im a crces-suit which certainly 
cannot be regarded as illegal, since tke 
two claims which were claims of money 
were not essentially of the same nature. 
If the defendant in return for these ade 
vances had granted receipts describing 
the advances aS payments on account 
of rent, the matter might have been 
differen‘; but as it was, it appears that 
there was nothing but an understanding 
which might or might not be regarded 
as having the effect of a contract and the 
present plaintiff was not obliged on pain 
of losing his advances toclaim a set-off in 
the rent suit. 

There is no merit in this appeal which 
must be dismissed with costs. 


8. Oruer accordingiy. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1115 of 1987 
May 12, 1938 
Mapuavan NAIR, J. 
BOPPANA PRAKA&SAM—Petiticner 
VETSUS 
MAGANTI NAGABHUSHANaM— 
RESPONDENT | 
Stamp Act (II of 1899), 3. 36—Document let in, is 
admitted in evidence—Endorsement by Judge that 
document is insufficiently stamped, but document 
allowed to go in— Endorsement bearing rubber stamp 
with initials of Judge—Document, if admitted~— Its 
admissibility if can be called in question subsequent- 


' e 

If a document is let in, whether after deciding 
the cbjection or not, it hasbeen admitted in evidence 
within the meaning of s. 36, Stamp Act, and the 
admissibility of it cannot, therefore, be called in 
question, Venkatesucra Iyer v., Ramanatha 
Dheekshitar (1), Nallajerla Satyavati v, Vajjapu 
Pallapa (yand Abdul Wahab v. Anjaneyalu (3), 
relied on. 

The questéon fof decisicn is not whether the per- 
son who initialled the endorsement isthe clerk or 
the District Munsif, but the question is whether 
the document has been admitted in evidence. The 
words of 8, “6 ale clear, Jt dces not explicitly say 
that there must be a judicial determination of the 
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question, What it saya is simply it must be admit- 
ted in evidence and if it is admitted in evidence 
as laid down in ths rules of the Civil Procedure 
Oode, the plain meaning of the words is satisfied. 

Where, therefore, on the back of the document 
it is endorsed by the Judge that the promissory 
note is insufficiently stamped and it is allowed to 
go in, even though it bears a rubber stamp with the 
initials of the Judge, the document is admitted and 
its admissibility cannot be called in question. 
Attili Venkanna v, Parasuram Byas (4) distin- 
guished, Sugappa v, Govindappa (5), relied on. 
Sadasivier Krishnier v. Meenakshi Iyer <6), not 
followed, 

©. R. P. from the decree of the District 
Munsif, Ellore, in O. 5. No 587 of 1935. 

Mr. V. Rangachari, for the Petitioner. 

Mr. A, Lakshmayya, for t^e Respondent. 


Order.—In this pelition, I am called upon 
to decide the question whether the suit 
promissory note is admissible in evidence. 
The lower Court held that it was inadmis- 
sible and this pe'ition is to revise that order 
of the learned District Munsif. The question 
arose in the following circumstances: The 
plaintiff is the petitioner. He instituted a 
suit On a promissory nate for Rs. 200. 
The defendant raised the contention that 
the suit was a forgery. He also stated 
that the promissory note was insufficiently 
stamped and was, therefore, inadmissible 
in evidence under s 35, Stamp Act. When 
the case came co for hearing, the defendant 
did not appear He asked foran adjourn- 
ment which was refused. But he did not 
withdraw his appearance in the case. 
The learned District Munsif admitted the 
promissory note in evidence and deereed the 
suit. An appeal was preferred against this 
decision, but tte learned Judge in appeal 
thought that the case was one which should 
have been adjourned by the learned Munsif, 
He, therefore, remanded the suit to the 
District Munsif giving time fcr the defendant 
to produce his evidence. When the cass 
came before the District Munsif, the defen- 
dant pressed his objection that the suit 
ncte was inadmissib'e and he contended 
that the suit should be dismissed. As stated 
in the beginning, a ruling was given by 
the lower Court accepting his contention. 
In this civil revision petilion itis argued 
by the petitio.er that once the insufficiently 
stamped promissory note has been admitted 
in evidence, it is not open to the "party 
e.necrned to raise the «‘bjec‘ion ata later 
stage that it is inadmissrble and, so the 
ruling ofthe lower Ccurtisarcng. Section 
36., Stump Act, suya: 

“When an instirment has been admitted jn 


evidence, such admission stall not, except as pro- 
vided in s. 61, be called in question at any stage. 
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of the same suit or proceeding on the ground that 
the instrument has not been duly stamped.” 

The question for decision in the present 
case, therefvre, ‘is whether the suit pro- 
missory note “has been admitted in 
evidence.” This question has come before 
this Court on very many cccasions and 
has been dealt with by various learned 
I donot propose to discuss these 
decisions in detail. In all these cases the 
principle which:the learned Judges applied 
in deciding the question was whether there 
was &a judicial determination on the 
question whether the document was admis- 
sible in evidence or not. In some cases 
objection is raised, issue is framed anda 
decision given. In such cases there can 
be no doubt that tke judicial mind of the 


. Judge has been applied toa consideration 


of the question. But in very many cages 
what happens is that no objecti.n is raised, 
no issue is framed and the document is 
let in evidence. Tke difficulty in deciding 
the question arises in cases ofthis kind. 
Even in such cases, the weight of the 
authority in this Court is, in my opinion, in 
favour of the position that if a document 
is let in, whether after deciding the 


- objection or not, it has been admitted in 


3 


evidence within tke meaning of s. 36, 
Stamp Act, and the admissibility of it cannot 
therefore, be called in question. Thecases 
which support this position are Venkuteswara 
Iyer v. Ramanatha Dheekshiter (1), Nalla- 


_gerla Satyavati v. Vijjapu Pallaya (2) and 


Abdul Wahab v. Anjaneyalu (3). The latter 
case is a decision of Pandrang Row, J. 


- andit may be distinguished on the facts, 


but the principle is stated by the learned 


. Judge as I have stated it above. 


- 599: 56 M L J 633; 29 L W 633; Ind, Rul, 


In the present case what happened 
was this:eon the back of the document 
it is erdorsed by the District Munsif 
that the promissory note is insufficiently 


stamped and it was allowed to go in. It- 


bears a rubber stamp with the initials 
of the Judge. The learned Counsel for the 
respondents argues that unless the docu? 
ment has been initialled by the Judge it 
cannot be said to have been admitted in 
evidence and in support of that position, 
my attention has been invited to decision 
in Attili Venkanna v. Parasuram Byas (4). 

(ly A IR 1929 Mad. 622; 119 Ind Cas. 472; Ind. 
Rul. (1929) Mad, 968: 

(2) AI R 193%Mad. 43°; 169 Ind. Cas. 641; (1937) 
M W N 76; 45 L W 515; 10 KM Bl. 

(3) A IR1935 Mad. t88; 159 Ind. Oas. 23; (1935) 
M W N 1041; 42 L W 574;8RM 468, 
« (4) 53 M 137; 190 Ind. Oas. 879; A I R 1929 Mad 

(1930) 
Mad, 79, 
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In that case what happened was this: the 
District Munsif on a consideration of the 
insufficiently stamped document held 
that it was not duly stamped and, there- 
fore, inadmissible in evidence and rejected 
it. Yet the document wasadmitted. The 
District Munsif’s initials were affixed to 
the endorsement of admission by a rubber 
stamp. It was held by the learaed Judges 
that if the trial Judge did not consider 
the admissibility of the document proved 
before him, the mere endorsement thereon 
under O. XIII, r. 4, Civil Procedure Ccde, 
does not preclude him from considering 
its admissibility at a later stage of the 
case. It is clear from the facts stated that 
the document was rejected by the District 
Munsif and yet it was allowed to go in, 
This feature distinguishes this case from 
the present one. Inspite of the fact that 
the document bears the endorsement that 
it is insufficiently stamped, the learned 
District Munsif in the present case admitted 
it and I do not think the decision in Attili 
Venkanna v. Parasuram Byas (4), can apply 
to the present case. That, as already 
stated, was a case where the document 
was rejected. In this connection attention 
may be drawn to the decision in Sugapa v. 
Govindappa .5). That was also a case of an 
insufficiently stamed promissory note. The 
District Judge rejected the document, 
Nevertheless it was admitted in evidence, 
That case strongly supports the contention 
of the petitioner in the present case. I 
do not think, having regard to what has 
taken place in the present cass, the decision 
in Attili Venkanna v. Parasuram Byas (4), 
is applicable. 

To my mind the question for decision 
is not whether the person who initialled 
the endosement is the clerk or the District 
Munsif, but the question is whether the 
document has been admitted in evidence, 
The words of s. 36 are clear. It does 
not explicitly say that there must be a 
judicial determination of the question in 
the sense the expression has been explained 
in some of the judgments. What it says 
is simply it must be admitted in evidence 
and if if is admitted in evidence 
as laid down in the rales of the Oivil 
Procedure Code, the plain meauing of the 
It may be said that 
such admission would lead to this: that 
a mere mechanical act of*adméssion would 
amount to an admission of a document 
within the meaning of s. 36, I can quite 
see the force of this argumbnt. But I 

(5) 12M Ld 35h. f 
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have no doubt .that the legislation when 
it enacted the law in s. 36 was quite alive 
to this position and it seems to me that 
the words “admitted in evidence”. were 
deliberately used in order to avoid com- 
plicated enquires regarding the admission 
and the difficulties necessarily att endant 
upon such enquiries. One finds in cne's 
experience that questions of this kind are 
raised in prcmissory note suits which 
admittedly shculd be disposed of as quickly 
as pcssible and the policy of law as indicat- 
ed in the section is to allow admission of 
documents which have been admilted under 
the rules of the Civil Procedure Ocde. 

Befcure. concluding I might say that 
the decision in Sadasisier Kirishnier v. 
Meenakshi Iyer (6) supports the contention 
cÊ the respondent. But as I have said, 
the jong track of decisicn of this Court is 
jo the effect that tLe mere admission of tLe 
document as in this case will amount to 
admission within the meaning of the words 
in s. 36, Stamp Act. I would, therefore, 
hold tlLat the rulirg of the Court that it 
was open to the respondent to raise the 
quesiion as regards tte admissibility cf the 
document is wrong and that he shculd not 
have been allowed to raise the question. 
‘The case will now be disposed of by tbe 
-lower:-Court in tle light of tke above 
obselvaticns. Of course I donot ray any- 
thing about the other merits of the case. If 
the parties have evidence to adduce, they 
will be at liberty todoso. The petitioner 
is entitled to Lis costs. 

N.B, Ruling set uside. 


(6) 65 M L J 613; 147 Ind. Cas. 369; A 1 R 1933 
Mad. 761; 38 L W 582; 6 R M 335 (1). 





PATNA HIGH COURT 
Civil Revision Petition No. 249 of 1938 
October 11, 1938 
WORT AND AGARWALA, JJ. 
Shaikh BADRUL HASSAN AND 
OTHERS—- PETITIONERS 
o versus 
BIB] HAKEEMUNNISSA AND GTAERS 
_ —Oprosite Party 

‘Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 100—Purchaser of transferable holding, whether 
can apply under O. KAT, r. 100. 

A purchaser of a transferable holding is not a re- 
presentative of the judgment-debtor and, therefore, 
prima facie has aright to apply under O, XXI,r. 100. 
anku Rai v. Issardayal Parshad (1), referred 
9 


C. R. P. from an order of the Munsif 
of Sitamarhi, dated April 5, 1933. 
Mr. Janak Kishore, for the Petitioners. 
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Messrs. Hareshwar Prasad Sinha and 
Rajeswari Prasad, for the Opposite Party. 

Wort, J—This Rule is directed against 
the order of the Munsif, dated April 5, 193x, 
allowing an application under O. XXI, 
r. 100 of the Code of Oivil Procedure. 
The applicant was purchasar of a part 


of a kolding and, having regard 
to the decision of the Privy Ooun- 
cil, we must hold that it was a 


holding which was transferable by reason 
of the retrospective nature of the Bihar 
Tenancy Act, the holding was transferred 
in 1920. Quite apait from the question 
whetLer any point of jurisdiction 
arises it is much too late inthe day to 
contend that the decisons of this 
Ocurt to the effect, that a purchaser of 
a pon-tiansferable Lolding or a portion 
thereof is a representative of the judg- 
ment-debtor but a purchaser of a trans- 
ferable holding is not a representative 
of the judgment-debtor are wrong. 
Therefore, having regard to the 
decision of the Judicial Oommittee, it 
must be taken as law that the applicant 
in this case was not a representative of 
the judgment-deblor and, therefcre, prima 
facie had a right to apply under O. XXI, 
r. 100. The question to some extent was 
gone into by a decision to which I was 
a party. Thakur Rai v. Issardayal Per- 
shad (1). Mr. Janek hishore on behalf 
of the petitioner frankly admits that that 
decision is one which he cannot distin- 
guish so far as the law is applicable 
in this case. He contends, however, that 
the only right the applicant had was 
to be put into possessicn or to resist the 
possessicn of the landlord under 
O. XXI, r. 100, but to pay off the 
judgment-debtor under s. 74 of ‘the Bihar 
‘Tenancy Act. On the plain provisions of 
that section, however, it is clear to me that 
the section doesnot apply. That being so 
and having regard to the decision of this 
Ccurt that the purchaser of a transferable 
clding is not the representative of the 
judgment-debtor, it is impossible fur us 
to hold in this revisional application 
that the learned Judge had no jurisdiction 
to oo the applicati.n under O. XXT, 
rT. 100. 

For those reasons, I , would discharge 
the Rule with cosis: hearing-fee one gold 
mohar, : 

Agarwala, J.—I agree. 

D. Rule discharged, 


(1) 17 Pat 333; 159 Ind. Oas. 103; AIR 1938 Pat, 
619; 5 BR 176; 11 R P 327, 
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BOMBAY HIGH COURT 
Fist Civil Appeal No. 111 of 1936 
August 17, 1938 
Besumont, C.J AND Sun, J. 
REVAPPA NANDAPPA HATTARRKI— 
“ae PLAINTIPR— APPELLANT : 
versus 
Babu SIDAPPA ERANDOLE AND 


As OTHER—DEFENDANTS— RESPONDENTS. 

Partnership Act (IX of 19394, ss. 69, 71, scope 
of—Mortgage executed in 1926—Suit by firm on 
mortgage on October 3, 1933—firm not registered 
when suit instituted~Suit whether barred under 
s. 69—JInterpretation of Statutes—Unless literal 
construction of section is inconsistent with meaning 
of statute as whole, effect must be givento plain 
words of section. i 

The words “ or anything done or suffered before 
the’ commencement of the Act" in sub-ol. ibi, a, 74, 
Partnership Act, are governed by the previous 
words “any legal proceeding or remedy in respect 
any such right’, and those words apply to legal 
proceedings to enforce any subsisting rights which, 
are saved by sub-cl. (e) of the section. Section 74, 
sub-cls. (a) and (c), save existing rights, and sub- 
cl (b), saves any legal proceeding or remedy in ‘respect 
of any such rights. Section 74, cl. {b), deals with 
procedure and nothing else, that is to say, it deals 
with methods of enforcing rights and not with the 
rights themselves. 

The plaintifis firm were entitled to a simple 
mortgage made inthe year 1926. A suit on the 
mortgage was brought on October 3, 1933, and the 
firm was not registered at such time : 

Held, that in view of the provisions of s. Ti. 
Partnership Act, the suit was not barred under s, 69, 
Soonoiram YV. Junjilal (3)'and Girdharilal Son & Co. 
v. B. K. Gowder (5), followed, Surendranath De v., 
Manohar De (1), not followed, Krishen Lal-Ram Lal 
v. Abdul Ghafur Khan (4), distinguished, Danmal 
Parshotamdas v. Baburam-Chhotelal (2), referred 


0. 

. Where the words of a section ina statute are 
plain, the Court must give effect to them, and is 
not justified in depriying the words of their only 
proper meaning in order to give effect to some in- 
tention which the Court imputes tothe Legislature 
from other provisions of the Act. Such a course 
can only be justified where a literal construction of 
the section is inconsistent with the meaning of the 
statute a8 a whole. . 


F. ©. A. from the decision of the First Class 
Sub Judge, Satara, in Suit No. 1220 of 1933. 

Messrs. D. A. Tulzapurkar and B.M. 
Kalagate, for the Appellant. 

Messrs. S. A. Desai and A. G. Desai, fèr 
the Respondents. 

Messrs. S A. Desai and G, A, Desai, for 
Respendent No. 1. 

Beaumont, C. J.--This appeal raises a 
question of law which has given rise to 
some difference of opini:n amongst the 
Hight Courts in’India. The plaintiffs were 
entitled to assimple marigage made in the 
year 1926, and in this suit, which was filed 
on October 3, 1933, they sought to enforce 
. that mortgage by an order for sale of the 
property and for re payment of any defi- 
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ciency arising on the sale. The trial Court 
held that the suit was not maintainable, 
having regard to s. 69,9, Partnership Act.. 
The Partnership Act came «into operation 
on. October 1, 1932, but by virtue of s. 1, 
subs. (3) 8. '69 of the Act,only came into 
force on October i, 1933, that is two days 
before this suit was filed. Section 69, sub- 
s. (2), provides tLat: : 

“No suit to enforce a right arising from a con- 
tract shall be instituted in any Court by or on 
behalf of æ firm against any third party unless the 
firm is registered” and the persons suing are or have 
been shown in the Register sof Firms as partners 
in the firm.” 

Now the plaintiffs at the time when the 
suit was filed were an unregistered firm. 
They have been registered since, but if 
s. 6Y stood alone, there can be no doubt 
that the plaintiffs were not entitled to in-. 
stitute the suit. There are in s. 69 provi- 
sions excluding its operation in certain 
cases, but the present case does not fall 
within any of those exceptions. The argu- 
ment, however, of the appellants is that the 
bar imposed by s. 63 does not apply toa 
suit to enforce aright accrued before the 
Act came into operation, by virtue of s. 74 
of the Act. Section 74 provides, so far as is 
relevant, that: poa 

“Nothing in this Act or any repeal effected there- 
by shall affect or be deemed to affect — e 

(a) any right, title, interest, obligation or liability 
already .acquired, accrued or incurred before the 
commencement of this Act, or i 

(b) any legal proceeding or remedy in respect of 
any such right, title, interest, obligation or liabi- 
lity, or anything done or suffered: before’ the com-. 
mencement of this Act, or S64 Se 


(e) anything done or suffered before the - com- 
mencement of this Act.” 


Now to my inind the larguage ofs, 74 
which operates upon the whole Act and not 
merely upon s. 69, admits of no doubt. 
The Act is not to affect any right already 
acquired before the commencement of the 
Act. That is the effect of sub-cl. (a), and it 
saves from the operation of the Act, the 
right which the plaintiffs had to enforce 
their mortgage, such right having accrued 
before the Act, came into operation. Then 
sub-cl. (b) saves any legal proceeding or 
remedy in respect of any such right, which 
must mean any right already acquired, and 
falling within sub-cl. (a). The words “or 
anything done or suffered before. the com- 
mencement of the Act’ in sub-cl. (b) seem 
to me to be governed by the previous words 
‘any legal proceeding or semegy in respect 
of any such right,” and I think those words 
apply to legal proceedings to.enforce any 
subsisting rights which are saved by sub- 
cl. (c) of the section. Section 74, sub-cls. (a) 

e 


s 


, 
AN 


1939 ` 


and (c) save existing rights and sub-cl. (b) 
saves any legal‘ proceeding or remedy in 
respect of any such rights. That seems to 
me to be the plain meaning of the section. 
. However, that view has not prevailed with 
some of the High Courts, 
In Surendranath De v. Manohar De (1), 
which the ~learned Judge in tke lower 
Court followed, a Division Bench of the 
Calcutta High Court held that 
S. 74 didnot take out of the operation of 
8. 69 a suit to enforce a right accrued 
before s. €9 came into operation. The Court 
took the view that inasmuch as the Legis- 
lature had postponed the operation of s.69 
for a year they must have intended the 
section to have retrospective effect when 
it came into operation. I agree that one 
. may feel a doubt as to whether the Legis- 
lature really intended 8.714 to operate to 
Save a suit which was barred by s. 68. It 
certainly looks as if the Legislature had 
intended to give unregistered firms one year 
in which to effect registration, and one 
would have expected that if they did not 
avail themselves of the opportunity given 
to them, they would have to suffer the con- 
sequences. But, in my opinion, where the 
words of a section in a statute are plain, 
the Gourt must give effect to. thom, and is 
not justified in depriving the words of their 
only proper meaning in order to give effect 
to some intention which the Court imputes 
to the Legislature from other provisions of 
the Act. Such a course can only be justified 
where a literal construction of the section 
is inconsistent with the meaning of the 
statute as a whole, and in my opinion, no 
such case exists here. 
“The matter then came before Sir Shah 
Sulaiman, C. J. and Bennet, J.in the Allah- 
abad” High Oourt Danmal Parshotamdas v. 
Baburam Chhotelal (2), in a revision 
application, and the Court refused to inter- 
fere in revision with the order of the lower 
Court, holding that the suit was barred 


under s. 69. But the learned Judges took , 


different views as to the true construction 
of s. 74. Theelearned Chief Justice took 
the same view of the section as I do, 
namely that language of s. 74 is plain and 
saves a suit which would otherwise be 
barred by s. 69. Bennet, J. took the cone 
trary view and followed the Oalcutta case to 
which | have referred. I must confess that 
l have vefy gréat difficulty in appreciating 


(1) 62 O 213; 153 Ind. Oas, 671; A I R 1934 Oal, 
154; 39 O WN 67; 7 RO 396. 
= (2) $8 A 49a; 160 Ind. Cas, 277; A I R 1936 AJI, 
3; (1935) A L J 1245; 1936 A L R 76; 8 R A 588, 
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the view of Bennet, J. thatthe whole of 
s, 74 deals only with subsisting rights and 
not with procedure. It sééms b) me that 
s. 74, cl. b), deals with procedure and 
nothing else, that is to say, it.deals with 


- methods of enforcing rights and -not with 
the 1ights themselves. 


Tue matter then came before a Full 
Bench of the Rangoon High Court: Soonoiram 
v. Junjtial, (3). The Full Bénch in that 
case took the same View of s. 7iasI do 
They held that the language was perfectly 
plain and that the Court was not justified 
in departing from the natural meaning of 
the words which the Legislature had used, 
and they differed from the case in 
Surendranath De v. Manohar De (|), 
and agreed with the reasoning of Sir 
Shah Sulaiman, O. J. in the Allahabad case. 
I see no answer to the judgment of the 
learned Judges of ths High Oourt of Ran- 
goon in the case. In Krishan Lal-Ram Lal 
v. Abdul Ghafur Khan (4), a Division 
Bench followed Surendranath De v. 
Manohar De (1), but the case is really distin- 
guishable on the fact because the cause of 
action arose after s. 59 camo into op2ration. 
So that there was no question of saving an 
existing right. The matter has also been 
considered in the Madras High Court. The 
most recent ruling is Girdharilal Son and 
‘Co. v. B. K. Gowder (5) when the question 
came before a Division Bench and the 
learned Judges differed and referred 
the matter to a third Judge. He tock 
the view that s. 74 saved a suit whicn.. 
would otherwise have been barred by s. 69, 
So that two Judges outof three took the 
same view of s. 7iasTdo,and the actual 
decision is in that sense. 

For the reasons which I have given, I 
am of opinion that this suit is not barred 
by s. 69, Partnership Act. We must 
therefore allow the appeal with costs, and 
remand the case to the lower Court to be 
tried on merits. 

Sen, J.—I agree. 

5. Case remanded. 

(3) AI R1938 Rang. 273; 176 Ind, Cas, 691; 1933 
Rang. 371; 11 R Rang. 77 FF BD. 

(4) 17 L 275; 160 Ind. Cas, 513; A IR 1935 Lan, 
£93, 38 P L R633; 8 R L 507. 

(5) A IR 1938 Mad., 688; (1933 2ML J 44; 179 
Ind. Cas, 16; (1938) M W N 682; 48 LW 81; LR M 
993. s 
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PATNA HIGH COURT 
`” Appeal from ARDE Decree No, 660 of 
l 


December 6, 1938 
Oe FA#L ALI AND Varma, JJ. 
' MANKI KANAK RATAN-— PLAINTIFE— 
AEPELLANT 
versus 
SUNDAR MUNDA AND UTARRS—[ KFENDANTS 
‘ — RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1903), ss. 211, 214 
-—Applicability—All necessary parties not represented 
in sale proceedings in execution of rent decree— 
S. 211, if applies—Cirtl Court, if precluded by s. 214 
from entertaining suit toset aside sale—Res judicata 
— Previous suit ending in compromise—One of parties 
not patty to compromise—Decree passed in previous 
suit does not operate as res judicata in subsequent suit 
` by such party—Civtl Procedure Code (Act V of 1908), 
0. XXII, r. 2, O. XXIII, r. 1 — Requirement of 
O. XXII, r. 2, if complied with where legal represen- 
‘tative of one of plaintiffs ts joined as defendant on 
Ais refusal to join as plaintiff —O. XXIII, r. 1, if 
applies where heir of deceased plaintiff merely refuses 
to joinas plaintiff but does not apply for withdraw- 
“ing suitor abandoning part of his claim. 

- Where all the necessary parties are not joined or 
represented in the proceedings relating to a sale in 
execution of a decreefor rent, s. 211 ofthe Chota 
Nagpur Tenancy Act does not apply, and the Revenue 
‘Court hasno jurisdiction to order a sale, and con- 
sequently s. 214 of the Act does not preclude the 
Oivil Court from entertaining a suit to set it aside, 
Jagdishwar Dayal Singh v. Pathak Dwarka Singh (1), 
followed. ip. 835, col. 2.] 
" ~ Where a previous suit between the parties ended in 
&- -compromise to which one person who was a 
:party -to the suit was not a party, neither 
the compromise nor the decree passed in 
appeal based.on such decree is binding on such per- 
son, and does not operate as res judicata against him 
in-a subsequent suit instituted by him. 

‘The requirement of O. XXII, r. 2, Civil Procedure 
Code, is complied with when a legal representative of 
one ofthe plaintifis whois dead is added asa 
defendént in the suit on his refusal to join as a 
-plaintiff. - - 

Where the heirs of one of the plaintiffs who is 
dead make no formal application for withdrawing 
the suit or abandoning any part of their claim but 
merely refuse to join as plaintiffs and the result of 
their refusal is that they never become plaintiffs, 
‘O. XXII, r. 1, Civil Procedure Code, does not apply. 
lt would apply if after being brought on the record as 
plaintifis, they withdraw from the suit or abandon 
part of their claim. [p. 838, col. 2.| 


A. from a decision of the Judicial Com-» 
missioner of Choia Nagpur, dated March 
28, 1934, reversing a decision of the Sub- 
ordinate Judge at Ranchi, dated January 
31, 1931. | 
_ Messrs. L. K. Choudhary and B. C. De, 
for the Appellant. 

Messrs. B. P: Sinha, Murli Manohar 
Sinha, B. N. Mitter and Rai T. N. Sahay 
for Mr. C. P. Sinha, for the Respondents. 

Fazi Ali, J.—This is an appeal by the 

laintif in a suit which was decreed by 
the Court of firet instance but was dis- 
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missed by the lower Appellate Court. The 
suit related to mauza Chitramo one of the 
villages appertaining to a tenure known 
as lot Hatingchouli which consisis of a 
number of villages and was held by one 
Lal Makund Nath Sahi Deo under Basar- 
garh Estate. It is common ground that 
in 1894 Lal Makund sold village Chitramo 
to plaintiffs ancesior Panreya Manki and 
that some time after this transaction 
Panreya granted a lease of the village 
to the ancestors cf defendants N s. 1 to 5. 
The Basargar: Estate had been brought 
under the Encumbered Estates Act some 
time in 1t96 and in 1910 or 191! the 
Encumbered Esta'e brought a suit against 
Lal Makund for tke rent ‘of the Hating 
chouli tenure and in the exacution of the 
decree which was passed in that suit, the 
tenure was sold in the year 1913 and 
purchased by thedefendant No. 9, Hanuman 
Bux. In 1922 the plaintiffs father and 
defendants Nos. 1 to 5 brought a suit 
against Hanuman Bux and certain other 
persons to recover possession of Chitramo 
on the giound that tle sale held in the 
execution of the decree obtained by the 
Encumbered Estate did not affect their 
title to that village. During the pendency 
of the suit the plaintiff's father died and 
as his heirs refused to join as plaintiffs, 
they were impleaded as pro forma de- 
fendants and the suit proceeded as bet: 
ween the remaining plaintiffs (that is to 
say, defendants Nos. 1 to 5) and Hanuman 
Bux and the other defendants. Oa July 30, 
1923, thé trial Court granted a decree in 
favour cf the plaintiffs, the operative 
portion of which ran as follows: ` 
“Let it be declared that the plaintiffs and the 
defendant No. 9 have their rights as rent receivers 
under the defendants Nos. 7, 8, 10 and 11 in vil- 
lage ‘Ohitramo’ and that the auction-purchase of 
defendant No. 1 is illegal and invalid against the 
plaintifi’s title, Leb the plaintifs recover posses- 
sion of the disputed village through the defendants 
No. 7,8, 10 and Ll only. The contesting defendant 
No. 1 alone shall pay the costs of this suit.” a 

It may be stated here that defendanis 
Nos. 7, 3,10 and jl in thgt suit included 
the present plaintiff and other members 
of his family and the defendant No. 1 
was Hanuman Bux who is defendant No. 9 
in the present suit. Tne passages which 
have been underlined have to be stressed 
in view of the plea of limitation which 
has been raised on behali- of jhe defen- 
ane and with which I shall presently 
eal. 

Now, Hanuman- Bux being dissatisfied 
with the decree of the trial Qourf pre- 

; 8 


4, 
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sented an appeal before the Judicial 
Commissioner of Ohota Nagpur and in June 
1925, there was a compromise between 
defendants Nos. 1 to 5 of the present suit 
and Hanuman Bux by which the former 
acknowledged the validity of the sala held 
at the instance of the Encumbered Estate 
and agreed to pay a cartain annual rent 
to Hanuman Bux. The present plaintiff, 
however, was not a party to the com- 
promise. On January 14, 1929, the present 
suit was brought by the present plaintiff 
in which he challenged the title of 
Hanuman Bux under the sale of 1913, 
repudiated the validity of the compromise 
and prayed for recovery of possession of 
village Chitramo. 

The suit was contested by Hanuman 
Bux, defendants Nos. 1 to 5 and certain 
other defendants. For the purpose of 
this appeal, it is sufficient to state that 
the main pleas which were raised on 
behalf of the contesting defendants were 
that the sale in question was arent sale 
and, therefore, passed the entire tenure 
to Hanuman Bux, and that the suit was 
barred by limitation and the principle of 
res judicata. 

All these pleas were negatived by the 
trial Court which decreed the suit not only 
against Hanuman Bux but also against 
defendants Nos. 1 to 5. The trial Court 
gave a decree for khas possession to the 
plaintif on the ground that defendants 
Nos. 1 to 5 having attorned to Hanuman 
Bux and denied the plaintiffs title and 
defaulted in paying rent to the plaintiff in 
1983 and 1984 had forfeited their interest 
in the disputed village. The learned 
District Judge on appeal reversed the deci- 
sion of the trial Court and upheld the pleas 
of the contesting defendants. The plaint- 
iffs has accordingly preferred this second 
appeal, — 

The main question which was debated 
in this Court was as to whether under the 
sale of 1913 Hanuman Bux had acquired a 
good title to village Ohitramo. It was 
conceded that this title must be held to 
be good, if the sale wasa rent sale; but it 
was contended on behalf of the appellant 
that it was nota rent sale, firstly, because 
the plaintiff's father who was in possession 
of the village was not impleaded in the 
suit, and, in the second place, because the 
entire tenuge had not been included in the 
application for execution. Now there is no 
controversy as to certain important facts 
bearing om this point. It is common 
ground that at the time when the rent suit 


* 
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was brought by the Encumbered Estate, 
the disputed village was in possession of 
the plaintiff's ancestors and that Panreya's 
Dame was recorded in the Khewat No. 3 
which was finally published in 1906. That 
being so, this case must be governed by 
the decision of the Privy Council in 
Jagdishwar Dayal Singh v. Pathak D varka 
Singh (1). It was held in that case that 
where all the necessary parties are not 
joined or represented in the proceedings 
relating toa sale in execution of adecree 
for rent, s. 211 of the Chota Nagpur Tenancy 
Act does not apply, and the Revenue Oourt 
has no jurisdiction to order a sale, and 
consequently s. 214 of the Act does not 
preclude the Civil Court from entertaining 
a suit to set it aside. In that case one of 
the tenants had died without issue and the 
name of his widow had been entered inthe 
Record-of-Rights asa holder of his share of 
the lands. The landlord did not implead: 
her in the rent suit on the ground that she 
had not taken any steps to have her nams 
entered in place of that of her husband in 
his sherishta, as prescribed by s. 11 of the 
Ohota Nagpur Tenancy Act, nor had she 
paid any rent to him in respect of the 
tenure. „The Judicial Committee, however, 
pointed out that no such sanction as 
forfeiture of rights in the tenure as a 
result of failure to comply with the provi- 
sions of s, IL is provided by the Act 
“such failure’, they observed only affects 
the transferees power to recover rent from 
his under tenants as provided in subs. 4. 
The Courts below bad not the advantage of 
reading this decision and so they have 
confined themselves to the question of the 
effect of the non-registration of the name 
of the plaintiff in the sherishta of the 
landlord. The decision of the Judicial 
Committee, however, shows that that ques- 
tion was nob a very material one. It also 
appears upon the facts of this case that all 
the villages comprising the tenure were not 
included inthe sale, but in view of what I 
“have already said, it is unnecessary to 
pursue the matter further. 

Tae learned District Judge is alsoclearly 
wrong in holding that the present suit is 
barred by the principle of res judicata. 
As has been already stated, the suit of 
1922 ultimately ended in a compromis¢, and 
the plaintiff being no party to the 
compromise, was not bourfd by it,.nor can 
the decree passed and appeal, based as it 
was on the compromise, operate as res 
judicata against him in this action. ‘ 

(1)12P L T 626, 
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The appellant must also succeed on the 
questioncf limitation. It is true that the 
plaintiff lost possession in the year 1913 
when the disputed village being purchased 
by. Hanuman Box, he proceeded to take 
possession ofit. But it also appears that 
as a resultofthe decree passed in the suit 
of 1922 by tke trial Ccurt, the defendants 
Nos. 1 to 5 recovered possessicn frcm 
Hanuman Bux about the year 1923. This 
decree epecifically stated that possessicn 
was granted to the defendants Nos. 1 to 5 
through tke present plaintift’s father and so 
at. least. until the date of the compromise 
of 1925, the possession of the defendants 
Ncs. 1 to 5 must be regarded as tanta. 
mount. to tke posecssion of the plaintiff 
and this clearly constituted a bre.k in 
the possession of Hanuman Bux. As I 
have already stated under the compromise, 
Hanuman Bux's title was acknowledged by 
defendants Nos. 1 to5 and, therefore, from 
that date it cannot be said that the plaintiff 
was in possession through defendants 
Nos. 1 to 5. Properly speaking, therefore, 
the limitation began to run from the date 
of the compromise and ss the present suit 
was instituted in 1929, it was not barred by 
limitation. | 5 

Thus the main points upon which 
the suit has been dismissed by the 
learned District Judge fail. I have, how- 
ever, yet to deal with two other points 
which were raised in the course of the 
argument. 

It was contended on behalf of the 
defendants Nos. 1 to 5 that the suit of 
1922 brought by the plaintiff's father had 
abated so. far as the plaintiff is concerned, 
because on the death of the former no 
substitution was made and the present 
plaintiff refused to continue this suit. 
This point, however, has been answered 
by the learned Subordinate Judge who 
tried the suit. Order XXII, r. 2, provides 


that where on the death of one or two plain- 


tiffs the right to sue does not survive to 
the surviving: plaintiff or plaintiffs alone, 
the Court shall cause the legal representative 
of the deceased plaintiff to be made a 
party and proceed with the suit. In the 
present case the legal representative of the 
deceased plaintiff was added as defendant 
in -the suit and, 
oe of law was thereby complied 
wit .' E a 7 

.-A more serious point was raised by the 
learned Advocate for defendant No. 10 who 
contended .that the plaintiff could not 
‘Maintain the present suit by reason of 


MANKI EANAK BATAN v. BUNDAR MUNDA PAT.) 


in my opinion, the ` 


17910 
what is provided in cl. (3), of O. XXIV, 
r. 1. This rale relates to the effest of the 
withdrawal of a suit and subr. (3) pró- 
videa that where toe plaintiff withdraws 
from a suit, or ubandons part of a clhir, 
without the permission referred to in 
sub-r. (2), he shall be precluded from 
instituting any fresh- suit in respect of 
the s.me subject ma'ter or part of the claim. 
The point to be considered is whether 
the plaintiff had withdrawn the suit or 
abandoned part of his claim. In this con- 
nection it has been pointed out by the 
Jearned Advocate for the appellant that 
no poriion of the claim or suit was in fact 
withdrawn and even after the death of. 
the plaintiff's father, the suit proceeded 
upon tbe plaint as it originally stood. The 
only thing which happened was that the 
heirs of the deceased plaintiff refuzed to 
jcia as plaintiffs. it must be remembered 
that the latter made no formal application 
for withdrawiog the suit or abandoning 
any part of their claim but merely refused 
to join as plaintiffs and the result of their 
refusal was that they never became plain- 
tiffs. Order XXIII, r. 1, was clearly not 
applicable to this case, because the present 
plaintiff was never brought on the record. 
as a plaintiffin the previous suit. It would 
have been applicable if afier being brought 
on the record as a plaintiff be hud with- 
drawa from the suis or abandoned part 
of his claim. In my opinion, therefore, 
the plaiutifis suit must succeed as against 
Hanuman Bux (defendant No. 9). 

The only point which remains to be 
dealt with is whether the plaintiff is 
entitled to a decree for khas possession by 
evicting the defendants Nos.1 to 5. Now, 
one of the difficulties which the plaintiff 
has to face in this connection is that the 
ground on which he claims khas possession 
in this Court is not clearly set out in 
the plaint, and in para. 25 of the plaint 
he bases his right to relief only on the 
ground of non-payment of the rent in 
Jeth 1983 and 1954. The matter does not 
rest there. The repudiation of tenancy 
which is the only ground of forfeiture urged 
in this Court is said to have occurred in 
the year 1925 when defendanta Nos. 2 to 
5 were minors and when Sundar Munda, 
the only major defendant, entered into 
ccmpromise with Hanuman Bux on his 
own behalf and as guardian @f the other 
defendants. This compromise was clearly 
to the prejudice of the minor defendants 
Nos. 2 to 5, not only because’ it ignored 
the decree of the trial Qourt but also 


. 
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because it exposed the minors to the risk 
of a serious litigation which followed soon 
after the compromise. The defendant No. 1 
himself in the written statement does not 
repudiate the original tenancy and the ‘other 
defendants who were minors at the time 
of the compromise have stated in their 
wriften statement as follows:— 

“These defendants had made no collusion or 
compromise with defendant No, 9; nor have they 
agreed to pay rent to him in respect of the pro- 
perty in suit; that if defendant No.1 who was then 
the head member of these defendants’ family and 
was in charge ofthe suit against defsndant No. 9 
and who used to pay rent tothe superior landlord 
on behalf of the family, had attorned to the defend- 
ant No. 9 in the appeal terminating in the com- 
promise as alleged by the plaintiff, these defendants 
were not aware of it and they submit that the 
judgment in appeal has not in any way affected 
their title to the tenure in suit.” 


The plaintiff also did not serve any 
notice of evicition on any of the defendants 
before he brought this suit and, so in 
my opinion, in the circumstances of the 
case, no decree for ejectment can be passed 
against them. 

I would, therefore, allow this appeal in 
part and while decreeing the plaintiff's 


suit against the heirs of defendant No. 9 | 


wo have been substituted after his death, 
dismiss it as agiinst defendants Nos. 1 to 
5. The parties will bear their own costs 
throughout. 

Varma, J.—I agree. 

8. Appeal allowed. 


NAGPUR HIGH COURT 
Civil Revision No. 159-B of 1934 
November 26, 1937 
Nryoa!, J. 
DINK ARRAO DHARRKAO RAJUR KER — 
DgerenDantT—APPLIOANT 
Ve TSUs 

RATANSI ASARAM AND OTHERS 

~—PLAINTIERS Nos 1 aNp 2 ANo DerenvoantT 


No 1— Opposita Party 

Limitation Act (IX of 1908), s. L}—~“Good faith’—~ 
Circumstances justifying either of two views as regards 
value of property—Party following one more advant- 
ageous to him, whether acts dishonestly—Civil Proce- 
dureCode (Act V of 1908), 0. XXI, r. 103—Suit under, 
nature of— Relief for possession, if implicit—Such 
relief prayed for—Court-fee, if should be ad valorem 
— Judgment-debtor, if proper party to such 


suit, 

‘Good faith’ as ysed ins. 14 of the Limitation Act 
means ‘exerc%se of due care and attention’. Where 
the circumstances are such as would justify either 
view as regards the value of the property, the plain~ 
tiffs cannot be regarded as having acted dishonestly 
and without due care and attention, because they 
~- followed the view which was more advantageous to 
them. ; 
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A sait which is filed uader rr. 63 or 103 of 
O. KAT, Civil Proczdura Code, for the consequential 
relief in substance is not ong to ssk possession but 
reversal ofthe executing Court's order, It is evident 
that therestoration of possession is implicit in the 
setting aside of the executing Court's order. It is, 
therefore, unnecassary and siperfluous for ths plain- 
tiffs to ask for possession. Oraseq'3ntly the relief of 
possession, if asked for, would not necessitate a levy. of 
court-fees on ad valorem basis. Phul Kumari Y. 
Ghanshyam Misra (1), relied on 

For the purpos? of success in the suit under 
O. XXT, r. 103, it ig essential for the plaintiffs to 
establish their righs not only against the decree- 
holder but also against the juigment-debtor for the 
simple reason that they have to show thit their 
title is indepsadent of the judgment-debtor and that 
it is valid as againstany right ths decres-holdar may 
have acquired in consequence of his decree [n such 
cases the judgment-debtor would ba a proper, if not 
a necessary party, and in practics he is alm st in- 
variably impleadedin such suits, Moti Singh v. 
Kaunsilla (2), distinguished. 

App. for revision of the ordar of 
the Court of ths Third Additional District 
Judge, Akola, dated March 29, 1434, in O. S. 
No. 5 of 1932. - 

Mr. A. V. Khare with Messrs, #. M, 
Joshi aad W. B. Pendharkar, for the 
Applicant. l 

Mr. V. K. Rıjwade, for the noa-Applicants, 

Order. —Tais is a defendant's application 
to revise an interlocutory order p.ssed 
by the Third Additional D.strict Judge, 
Akola, on March 29, 1934, in Civil Suit 
No. 5 of 1932. 

Tne case his been argued at great 
length and with considerable vehemence 
on beth sides but the issues lie in a 
narrow Compass. The two questions which 
arise for determination upon this applica- 
tion are: (1) whether the plaintiffs ought 
to have stamped their plaint on an ad 
valorem basis for the reason that while 
they purported to institute a suit in terms 
of O, XXI, r. 103, Civil Procedure Code, 
they asked for possession of the property, 
and (2) whether the suit which had been 
filed in the Oourt of the Third Additional 
District Judge. Akola, on March 17, 1932, 
‘was barred by limitation ‘This latter 
question invelves in a subsidiary way the 
application of s. 14 of the Limitation 
Act. Mr ; 

Tne facts are simpie. In Civil Suit 
No. 26 of 1909 which was 2 suit for 
parition of Hindu Law estate, defendants 
Nos. 1 and 2 by name Dinkar and Bhimsi 
were allotted to their share the site in 
dispute, which in that suit hid been 
claimed unsuccessfully by Bhimsi, defendant 
No. 3. le executicn when defendants Nos. l. 
and 2 went to take possession of the site, 
ihe plaintifs offered resistance with the 
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result that the defendants Nos. 1 and 2 
had to file an application underO XXI, 
r. 97, Oivil Prccedure Code, complaining 
of the resistance by the plaintiffs and for 
the removal of the same. On invest‘ gation 
the executing Court found that the re- 
sistance offered by the plaintiffs was not 
justified and directed delivery cf possession 
to the defendants Nos. 1 ani 2, who are in 
possession since. 


"Now this suit which professed to be 
filed under O. XXI, r. 103, Civil Procedure 
Code, by the plaintiffs who had lost in 
the execution proceedings was frst instituted 
in the Court of the Sub-Judge, First Cliss. 
It may in passing be noticed that at 
Akola, the Court of Sub-Judge, First Olass, 
and that of the Third Additional District 
Judge are consolidated and are presided 
over by one Judge. So although the suit 
was purported to be filed in the Sub-Judge’s 
Court, it was so filed before the same 
Judge, who now in his capacity as the 
Additional District Judge has disposed of 
the preliminary points; but that is an 
immaterial circumstance. Taking the first 
suit as having been filed in a separate 
Oourt, namely, that of the Sub Judge, 
First Olass, it has to be seen whether the 
time during which the suit was pending 
in that Court could be excluded from 
computation of the period of limitation. 
In that Court on the objection of the 
defendants an issue was raised as to 
the market value of the property as well 
as the amount of court-fees leviable on 
the plaint as framed. The learned Sub- 
Judge found that the suit being one under 
O. XXI, r. 108, Civil Procedure Oode, a 
fixed couré-fees under Sch. II, Art. 17 of 
the Oourt Fees Act, namely, Rs. 15 was 
suffic‘ent. Buton the other point it found 
that the market value of the property was 
Rs. 20.000, and the valuation of the suit 
took the case out of its jurisdiction as the 


Sub-Judge, First Class, and it passed a’ 


formal order returning the plaint for 
presentation to the proper Oourt. That 
order was passed on March 17,1932. On 
the same day the plaint came to be 
presented in the Court of the Additional 
District Judge, Akola, which, as already 
noticed, was presided over by the same 
Judge.. Now When the case proceeded in 
the second Oourt the defendants raised two 
preliminary questions as to the insufficiency 
af court-fees and the suit having been 
barred by time, with reference to the 
date on which it came to be presented in 
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the Court of the Additional District Judge, 
namelv, March 17, 1932. 

The lower Court has considered the 
question of fact and law raised by the 
defendants and overruled them. It is from 
this order that this application for revision 
is filed. 

As to the question cf court-fees, it is 
now a well recognised rule of law that the 
nature of the suit and the character of 
the reliefs claimed in the suit determine 
the amount of the court-fees leviable. The 
terms of the plaint leave no manner of 
doubt that the suit is one contemplated 
by O. XXI, r. 103, namely. as held by 
their Lordships of the Privy Council in 
Phul Kumari v. Ghanshyam Misra (1) it 
was substantially cne to alter or set 
aside the summary order of the execut- 
ing Court. Their Lordships were dealing 
with a case which arose under O XXI, 
r. 63, but the principle of the 
decision is, in my opinion, equally validly 
applicable to a suit under O. XXI, r. 103. 
Oonsequently court-fee whieh was payable 
was the fixed fee of Rs 15, as required 
under Art. 17, Sch. II of the Court Fees Act. 
But it is contended on behalf of the 
defendants that that case goes out of the 
purview of a suit under O. XXI, r. 103, 
Oivil Procedure Oode, for two reasons: (1) 
that the judgment-debtor is imp'eaded in 
the suit, and (2) that the relief of possession 
is also asked for. In my opinion these 
contentions are devoid of force for the 
reasons which follow. There is no doubt 
that there is reference to Bhimsi, defen- 
dant No. 3 in the plaint, particularly in 
para. 6, but that reference was, in view 
of the case as laid inevitable and as 
explained by the plaintiffs, because of the 
necessary implication in the executing 
Court’s order that their resistance was 
inspired by Bhimsi. It was only to show 
that they were not acting under the irstiga- 
tion for the benefit or on account of 
Bhimsi that certain facts were stated by 
the plaintiffs in para. 6eof the plaint. 
They, however, makeit clear that they-do 
not want any relief against him, except the 
one that as against him as also against 
defendants Nos. ] and 2 their right to 
present possession of the property should 
be adjudged in their favour. But as regards 
possession, the relief prayed fer was not 
against defendant No. 3 but against 
defendants Nos. 1 and 2 only. For the 

(1) 350202; 35I A 22:7 O L J 36;130W N 169; 


10 Bom. L Rl; 14 Bur. LR 41;5 A LJ 105; 17 MLJ 
618;9 M L T 5064P O). 
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purpose of success.in ihe suit under O. XXI, 
r. 103, it is essential for the plaintiffs to 
establish their right not only against the 
decree-holder but also against the judg- 
ment-debtor for the simple reason (hat 
they have to show that their title is 
independent of the judgment-debtor and 
that it is valid as against any right the 
decree-holder may have acquired in con- 
Sequence of his decree. It need not be 
stressed that in such cases the judgment- 
debtor would be a proper, if not a necessary 
party, and in practice it is observed that 
he is almost invariably impleaded in such 
suits. My attention is invited to a case 
reported in Moti Singh v Kaunsilla (2). 
That case is manifestly distinguishable for 
the reason that there the distinct causes of 
action had been joined in the suit, 
namely, one for setting aside the order of 
the executing Court, and the other for 
petting aside a transfer under s. 58 of the 
Transfer of Property Act. In the present 
case, however, there are no such separate 
and independent causes of action sət up 
against Bhims!; and tke relief which ig 
prayed for against him as well as against 
the other defendants is the one of declaration 
that the plaintiffs are entitled to the present 
possession of the property. It would thas 
appear that the cause of action in this 
Case is one and common to all the defen- 
dants unlike the care cited above, 

The next question is whether the relief of 
possession which is prayed for would 
necessitate a levy of court-fees on 
ad valorem basis. In the Privy Council 
case already cited, viz, Phul Kumari v. 
Ghanshyam Misra (1), the plaintiff had 
asked for many other reliefs such as 
setting aside certain decrees in that suit 
which was brought professedly under 
QO. XXI, r. 63, Civil Procedure Code, but 
their Lordships held that that was only a 
verbal or formal difference inasmuch as it 
appeared that the reversal of the various 
decrees was involved in the reversal of the 
executing Courses order; that is precisely 
the position here. Going back to thesxecut- 
ing Court one finds that the decree holder 
went to the judgment-debtor; or whoever may 
be in possession of the property, and 
demanded possessicn with the aid of the 
Court Officer, The plaintiffs protested and 
in his atiempt* to take possession they 
obstructed him. He complained to the 
executing Court under r. 97 and the 
executing»Court decided on investigation 
that the resistance offered by the plain- 

(2) 16 A 308; A W N 1894, 109, 
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tiffs was not warranted by any independent 
right on their own account but that it was 
under the instigation and for the benefit 
of the judgment-debtor. In consequsance 
of that finding the executing Court dispos- 
sessed the plaintiffs and delivered possession 
of the property to the defendants Nos. 1 and 
2. Now, it is this order and this order alone 
which is responsible for this change of 
possession.. If that order is set aside as 
a result of the suit out of which this objection 
arises, it must necessarily follow that the 
executing Court will have to restore passes- 
sion to the pirty who was deprived of his 
rightful possession by its wrong order. 
It is evident that the restoration of possession 
is implicit in the setting aside of the execut- 
ing Courts order. It was, therefore, 
unnecessary and superfluous for -the plaintiffs 
to have asked for possession, Their 
Lordships of the Privy Council observed 
in ths case cited above that the substance 
of the relief has to be looked to and 
not the form. Here the substantiva relief 
is that the execating Court’s order should 
be set aside although in form it is for 
delivery of possession. I may in passing 
observe that (in ?: the suit which is file 
under rr. 63 or 103 for the consequintial 
relief in substance is not one to seek pos3eg- 
sion but reversal of the executing Court's 
order. For these reasons I cannot accede 
to the contention raised on behalf of the 
applicants. 

The next question is whether the plaint, 
when it came to be presented on March 17, 
1932 in the Court of the Additional District 
Judge was barred by limitation. That 
raises the question whether the tims which 
was spent in the Court of the Sub- 
Judge, Frst Class, from August 13, 1931, to 
March 17, 1932, can properly be excluded in 
the light of s. 14 of the Limitation Act from 
the computation of the period of limitation 
prescribed for the suit in question. That 


„involves the issue whether the instituting 


of the suit first in the Sub Judge's Court 
was in good faith. The lower Court on 
a consideration of the evidence in the casa 
concluded that the proceeding in the first 
Court had been prosecuted in good faith, 
That appears to me to be a pure question 
of fact which should more appropriately 
be left to be canvassed in an appeal that 
may eventually be filed from the decreé in 
the suit in view of s. 105 (1), Civil 
Procedure Code. I think it would not be 
fiir to the parties that I, sitting in revision, 
should express my opinion on an issue of 
fact which can finally be disposed of by a 
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Bench of two Judges who would alone 
have the-jurisdiction to hear an appeal 
from the decree, if any, that would be 
passed in the suit involving as it does 
a claim of Rs. 20,000. Without pronouncing 
my own view on this issue of fact, [ may 
observe generally that there ara circum- 
stances in the case which would warrant any 
man of prudence to deduce the conclusion 
which the Jower Court has done. All I 
have to see is whether the lower Court's 
finding is so vnreascnable, improper or 
perverse as 10 require interference by this 
Court in revision. I do not think that 
the lower Court's finding is open to any 
such objection. ‘Good faith’ as used in 
S. 14 of the Limitaticn Act, means 
‘exercise of due care and attenticn.” Now 
there are circumstances on the record which 
must have presented themselves to the 
Mind (f the plaintiffs so as to induce 
an honest belief that the value of tke 
property was Rs.5,500. The circumstances 
are such as would justify either view as 
YTegards the value of the praperty and the 
.Plaintifis cannot be regarded as having 
acted dishonestly and without due care 
and attentior, because they followed the 
view which was more advantageous to 
them, namely, that the value, regard being 
had to the circumstances as tzey stood 
on the date of the order, was Rs. 5,50) 
‘and not Rs. 20,000. 

The result is that the application standg 


a ge with costs. Pleader's fees 
D, Application dismissed. 





; PATNA HIGH COURT 
Civil Revision Petition No 384 of 1938 
December 16, 1938 
Modamm ap Noor AND DHAVLE, JJ. 
BALUMAN PRASAD MAHASErH— 
PETITIONER 


VETSUS 
PURAN TATMA— Opposite Party 

Abwab—Law as to abwab, if changed by recent 
amendment of Bihar Tenancy Act—Kathiari, whether 
abwab—Words and phrases — Katbiari, mutarfa and 
bithouri, meanings of. 

Thelaw as to abwab hag not been changed by the 
recent amendment of the Bihar Tenancy Act. What 
was abwab before, is abwab now and what was not 
an abwa} before hab not been made an abwad by the 
new Act, The only modification in this connection 
has been as to the nature and amount of punishment 
or sangang an illegal ng | 
e Kathtari in not an abwab. It is pa 
weavers to their landlords not on the ee Pon 
occupied by them but on the basis of looms which 


. 
‘ * 
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payable not on the basis of the area of the land 
occupied but on the basis of the work which is to be 
done on that land. it comesinthe same category as 
the moncy realised by the landlords for the use and 
occupation of land at fairs at the rate of so many 
annas per animal < | i 

Mutarfa is ground rent and kathiari profession- 
tax according as the settler takes up cultivation or 
merely trade. Bithouri may be either mutarfa or 
kathiari Itis practically rent for homestead land 
based on the profession which is carried on, on that 
land, 


O. R. P. from an order of the Munsif, 
Second Court, Madhubani, dated April 30, 
1938. 

Messrs. Badri Prasad Mahaseth and B. B, 
Saran, for the Petitioner. 

Order.—This application in revision 
is directed against a decree of the learned 
Munsif of Madhubani passed in a suit for 
rent of 1341 to 1314 Fasli. As the value 
of the suit was less than Rs. 50 and the 
learned Munsif was vested with powers 
under s.153 of the Bongal Tenancy Act, 
no appeal lay against the decree and the 
petitioner who was the plaintiff in the suit 
has come up in revision.‘ 

The plaintiff claimed rent at the rate of 
Re. l-19-U per annum including cess and also 
including 12 annas per annum as kathtart. 
The defendant admitted that he had been 
paying 12 annas as kathiari but asked the 
Court that if he could get relief under the 
law from lhe payment of kathiari he should 
get it, otherwise he had no objection in 
paying it. The learned Munsif has held 
kathiari to be an abwab and has, therefore, 
disallowed it and passed a decree at the 
rate of Re. 1-3-0 only. 

The learned Munsif seems to be under 
an erroneous impression that the law as to 
abwab has been changed by the recent 
amendment of the Bihar Tenancy Act. This 
is not so. What was abwab before is abwab 
now and what was not an abwab before has 
not been made an abwab by the new Act. 
The only moditcation in this connection 
has been as to the nature and amount of 
punishment for exacting illegal abwad, 
The question, therefore, for consideration 
is whether kuthiari is an abwb. 
| Kathiari is payable by the waavers to 
their landlords not om the basis of land 
cecupied by them but on the basis of looms 
which they work on tke land. In other 
words, it ig a1ent payable net onthe basis © 
of the area of the land occupied Put on the 
basis of the work which is to be done on 
that land. It comes in the same category 
as the money realised by the landlords for 
the use and occupation of land at fairs at 


1939 


the rate of.so many annas per animal accord. 
ing to whether the animals exposei for sale 
are horses, camels, elephants or bullocks. 

In some cases the Settlement Department 
after investigation as to the history and 
nature of kathiari have entered it in the 
Record of Rights. A case like this came 
‘up before this Court where it was held 
to be an smount which was legally payable 
to the landlord. (See the case of Bhagwat 
Prasad v. Mahbub Momin, 37 Ind. Cas. 813 
(1). The Qlossary of the Survey and 
Settlement Department published by 
Government describes kathiari as the 
synorym of bithourt or mutarfa. Jao the 
‘Remarks column itis mentioned that liter- 
ally it is a consideration for settiing. 
. Mutarfais ground-rent and krethiari Pro- 

fession-tax according as the setiler takes 
up cultivation or merely trade. Bithouri 
may be either mutarfa or kathiari, Itis 
practically. rent for homestead land based 
on the professsion which is carried on, on 
that land. The learned Munsif has not 
approached this case from this point of 
view. He has started with an idea that 
kathiari is illegal. In the plaint the 
plaintiff clearly stated that under the Rce rd 
of Rights he was entitled to get Re. 1-15-0 
which included kathiari also. The learnad 
Munsif apparently did not examine the 
Record of Kights, and had he done so and 
if the statement of the plaintiff was borne 
out by the Record of Rights, it would have 
been obvious to him that this was not an 
abwab. l 

The case is, therefore, remanded to the 
learned Munsif. He will call upon the 
plaintiff to produce the Record of Rights, 
and if the rent there is Re. 1-15-0, whether 
the kathiari be mentioned or not, the decree 
will be at that rate. If it appears that the 
homestead land was otherwise belagan and 
that the kathiari is payable in respect of 
it, the plaintiff will be entitled to a decree 
forit. Ifthe tenancy was created after the 
Record cf Rights was published and this 
kathtari was cne of the terms on which tbe 
land was settled} the plaintiff is obviously 
entitled to it. If these conditions do not 
exist, fhe plaintiff will not be entitled to 
a decree, not on the ground that it is an 
abw:b but on the ground that it is in 
excess of the settled rent. 

‘The application is allowed, but as there 
has been fio appearance on behalf of the 
opposite party, there will be no order for 
costs. Í 

8. Application allowed. 

(1) 37 Ind. Cas, 813; AI R 1917 Pat. 652. 
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GCrimin ul Ravision Application No. 10 
of 1932 
July 2°, 1938 
Davis, J. C. 
TARUMAL GHANDUMAL —APPLIJANT 
vargus 
[SMA]IL HAJI S\LEH— OPPONRNT 

Penal Code (Act XLV of 1860), ss. 403, 106, 417 
—Commission agent advancing money to potato- 
grower on mortgage of crop— Mortgage to secure to. 
former, sale of crop and his commisston—Sale by 
grower to another agent in breach of  contract— 
Whether offence under s. 103 or 8. 408 or s. 417, 

Where a commission agent advances a sum to a 
grower of potatoes upon the mortgage of his crops, 
the mortgage not being security for repayment of 
money advanced but to secure to the commission 
agent, the sale of crop and his commission, and in 
breach of the agreement, the grower sends the 
potatoes to another agent for sale, the grower can- 
not be said to have committed criminal misappro- 
priation, or criminal breach of trust or cheating, 

Cr. R. App. from an order of the City 
Magistrate, Karachi dated February 3, 
1938. 

Mr. Kundanmal Dayaram, for the Ap- 
plicant. 

Mr. Hatim B Tayebji, for the Crown. 

Order.—This is an application in revi- 
eion against an order of the City Magis- 
trate dismissing the applicant’s complaint 
of offences under ss. 403 and 406 and other 
sections of the Penal Code. It appears 
that the applicant advanced Rs. 200 to 
the oppynent upon mortgage of his potato 
crop but the mortgage was not security 
for repayment of the money advanced but 
was to secure to the mortgagee the sale of 
the crop and his commission. There is 
indeed anthority for the argument of the 
learned Advutzate for the applicant that 
goods present and future may io India 
be subject to asimple morbgage, David 
Sassoon & Co. v. National Bank of India, 
Ltd., Karachi, (1), and that the mortgagee 
has a lien or charge upon such goods; but 
no authority has been cited to me to 
support the argument that a grower of 
potatées who commits a breach of a con- 
tract of this kind commits a criminal 


cffence. Assuming the grower sent his 
potatoes for sale to another agent, in 
breach of his agreement, it does not 


appear to me that he has committed 
Criminal misappropriation, criminal breach 
cf trust or cheating. I, therefore, dismiss 


this revision apolication. . 
D. Application dismissed, 
(1) 78 LR 61: 2L Ind. Oas. 520. . 
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PATNA HIGH COURT 
Appeals from Appellate Decrees Nos. 246 
and 284 to 286 of 1937 
November 16, 1938 - 


Wort, J. 

Nos. 246 & 284, 246 AKHJU PANDEY 

AND OTHERS— DEFENDANTS 
No. 284 LACHMAN SINGH AND otragers— 
DEPENDANTS—~APPELLANTS 

persus 

= RAMESHWAR PERSHAD SINGH AND 

OTUBRS—PLAINTIFFS— RESPONDENTS 
Nos 285 & 286 RAMESHWAR PERSHAD 
SINGH AND ctTaerRs— PLAINTIFF—APPELLANTS 
VETSUS 
No. 285 AKHJU PANDEY AND anoTarr— 
DEFENDANTS 
No 286 LACHMAN SINGH AND OTJEBS— 
DEFENDAN T3— RESPONDENTS 

Landlord and tenant—Suit for rent — All tenants 
made parties — One tenant only claiming abatement 
on certain grounds —Such case if established, its 
benefit enures to other tenants also. 

If ina suit for rent bya landlord all the tenants 
are made parties, but only one tenant puts forward 
the case that the land has deteriorated on account of 
neglect of the irrigation scheme, the benefit of that 
fact, if it be established, enures to all the tenants 
and notmerely to the tenant who has advanced such 
a case. Maharaja Bahadur Sir Kesho Prasad Singh 
v. Mahesardayal Misir (1). Rishee Case Law v, Golam 
Ali (2) and te hae Nath Kuti v, Satyadhan Ghosal 

istinguished. 
ee from a decision of the District 
Judge of Monghyr, dated December 23, 
1936, modifying that of the Munsif of 
Jamui, dated September 25, 1936. 


Mr. G. P. Shahi, for the Appellants. 

Mr. B. C. Sinha, for the Respondents. 

Mr. B. C. Sinha, for the Appellants. 

Mr. G. P. Shahi, for the Respondents. 

Judgment —These are a number of 
appeals both by the landlords and tenants, 
thatis to say, appeals and cross appeals, 
The actions out of which the appeals arise 
were actions for rent for the years 1339 to 
1342; and. although ail the tenants were 
made parties, one of the tenants alone 
advanced the case that the tenants were 
entitled to an abatement of rent by reason 
of the fact that the irrigation system of 
the village had been neglected and that the 
land had consequently deteriorated:* It, I 
should think, went without saying that if 
it were established that the irrigation had 
been neglected the land would necessarily 
suffer until proper repairs were effected ; 
and, I suppose to that extent, it could not 
be said that the deterioration was of a 
permanent character. 

The trial Judge on the plea of the tenant- 
defendant I have spoken of, allowed an 
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abatement of & annas, butoh appeal to the 
District Judge that was reduced to 2 annas 
in the rap2e. The learned District Judge 
advanced many reasons for coming to his 
conclusion amongst which were the facts 
that the tenants had not complained until 
the rent suit had been brought which was 
a matter of surprise to him if the Commis- 
sioner’s report could be accepted; and, 
secondly, on his view of the evidence, as 
I understand the judgmant, the irrigation 
system was not quite in the state of dis- 
repair which the trial Judge seemed to 
think. 

Tt is abundantly clear to me that in the 
Court below the main question was whether © 
the tenants were entitled to the 8 annas 
which had been allowed by the trial Court 
ornot. Perhaps that is the reason why the 
Judge did not expressly state any cn- 
clusion as to whether the land had deterior- 
ated. But, as [have already stated, if the 
case is once established that the necessary 
irrigation scheme had been neglecied, it 
would necessarily follow that the land 
deteriorated. I see no ground for inter- 
fering with the decision of the Judge in 
the Court below and I agree with the 
reasons which he has advance! for reducing. 
the rent from t annas to 2 annas in the 
rupee. There was hardly anvthing else 
which the Judge could have done in the 
circumstances of the case. 

Mr. Sinha on behalf of the landlords 
contends in his cross appeals that the 
tenants were not entitled to any abatement 
at all not only for the reason that the facts 
did not justify any abatement, a matter 
with which I have already dealt, but also 
because only one out of a number of tenants 
had advanced this case of abatement. 
Mr. Sinha relies for his contention on the 
decision in Maharaj1 Bahadur Sir Kesho 
Prasad Singh v, Mahesardayal Misir (1): 
I say he relies upon that case and a number 
of cases quoted in that decision a decision 
of my brother Dhavie for the proposition 
he advances. All I need 8ay is that the 
case has nothing to do with the pvint. 
That was a case in which there were a 
number of persons who were tenants of the 
holding, and during the pendency of the 
appeal one of the tenants had died and 
there had been no substitution. It in no 
way dealt with the question whather one 
tenant on behalf of himself or on behalf 
of other tenants was entitled to raise the 
question of abatement; it merely discussed 

(1)14 P LT 603; 148 Ind. Oas. 1087; AIR 1933 
Pat. 607; 6 R P 529 
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the question whether the right which the 
tenants had were joint or several or what 
was it. [fit wasa joint right and in the 
circumstances the right of action did not 
survive, then it was perfectly clear that in 
the Appellate Uourt no relief could be 
given: otherwise there would be two con- 
flicting judgments. The cases upon which 
Dhavle, J., relied were similar cases, the 
chief one being the decision of the Calcutta 
High Court in Rishee Case Law v. Golam 
Alt Mirdha (2), where Page, J. in deliver-~ 
ing the judgment of the Court stated that 
some only of the tenants were parties. 


In course of the judgment be states: 

“Ona of the two tenant-defendants has not appeared, 
The other has pleaded that he is entitled to an 
abatement of rent on account of deluvion. The 
fact of diluvion has been established. It appears, 
however, that there are two other co-tenants of the 
holding who are not parties to the suit.” 


Page, J. does not dispose of the point 
as to what would happen if they all were 
parties and indeed it would be, in my 
judgment, a foregone conclusion a co-skarer 
landlord suing for rent, it has been held 
must join his co-sharer landlords. If he 
were not entitled to join-them as defen- 
dants to the suit, they refussing tn ha 
joined as plaintiffs the landlord's right 
would be frastrated and he could not obtin 
the. remedy waich he would otherwise be 
entitled to. The same with the tenants; 
as long as they are parties to the suit, one 
is capable of advancing the case of abate» 
ment as all. A suit may be dismissed 
although the defendants do not appear. 
It is the duty of the Court to decide what 
are the facts of the case and, if there is 
anybcdy to put forward the case that the 
land has deteriorated on account of neglect 
of the irrigation scheme, the benefit of 
that fact, if it be established, enures to 
allthe tenante and not merely those who 
have advanced the case. In my judgment 
neither does the decision of this Court nor 
of the Calcutta High Court nor that in the 
case of Narendra Nath Kuti v. Satyadhan 


Ghosal (3), which again was a case in | 


which one of thé parties had died, supports 
the proposition that one tenant cannot, on 
behalf of the others, put in a plea of 
abatement. When I say ‘on behalf of 
others’ I do not refer to the question of 
agency, but merely to the fact that if one 
tenant establishes his case, the benefit of 
that case @nures to other tenants as well. 


2 55 O 676; 111 Ind. Oas. 111; A IR 1928 Oal. 
9 30 O L J 203; 54 Ind. Oas. 396; AI R 1920 Oal, 
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In my judgment for the reasons I have 
stated, the appeals and the cross-appeals 
must both be dismissed with costs. 

8. Appeals dismissed, 


i a ja eel 


LAHORE HIGH COURT 
Civil Reference No. 7 of 1938 
June 27, 1938 
ADDISON, Aa. O. J. AND DIN Mowammap, J. 
Stetkh MUBARAK ALI—Petittoner 
versus 
COMMISSIONER or INCOME*TAX, 


LAHORE— RESPONDENT. 

Income Tax Act (XI of 1922), ss, 23 (4), 34— 
Best judgment assessment—What constitutes ‘mate- 
rial’, stated— Best judgment assessment, tf can be 
re-opened under s 34 

When once a final assessment is arrived at, it 
cannct be re-opened except in the circumstances 
detailed in s. 34 ands. 33 of the Income Tax Act, 
and within the time limited by those sections. 
This evidently implies that even the ‘best judgment’ 
assessment can be re-opened under ss, 34. Commis- 
sioner of Income taz, Bombay Presidency & Aden v. 
Khemchand-Ramdas (%), followed, Williams v. 
Grundy (4), referred to, In re Mahaltiram v. Ramjidas 
(5, explained. 

The officer isto make an assessment to the best 
of his judgment against a person who isin default 
as regards supplying information. He must not act 
dishonestly, or vindictively or capriciously because 
he must exercise judgment in the matter. He must 
make what he honestly believes to be a fair estimate 
of the proper figure of assessment, and for this pur: 
pose, he must be able to take into consideration 
local knowledge and repute in regard to the assessee's 
circumstances, and his own knowledge of previous 
returns by, and assessments of, the assassee, and all 
other matters which he thinks will assist him in 
arriving at a fair and proper estimate : and though 
there must necessarily be guess-work in the matter, 
it must be honest guess-work. Commissioner of 
In-ome-tax, U. P. & ©. v. Badri Das-Ram Rai 
Shop (1), followed, U Lu Nyo v. Commissioner of 
Income-taz, Burma (2), distinguished. 

O. Ref. referred by the Commigsioner of 
Income-tax, Punjab, N. W. F. and Delhi 
Provinces, dated April 25, 1928. 

Mr. Kirpa Ram, for the Petitioner. 

Mr. J. N. Aggarwal, for the Respon- 
dent. 

Din Mohammad, J.—On an application 
made by the assessee, we issued a manda- 
mus to the Commissioner requiring him to 
state the caseon the following two ques- 


tions: 

(1) Whether there was any material or evidence 
for the enhancement under s. 34 by increasing sales 
from Rs. 12,700 to Rs. 40,000 ?* 


and i 

“(2y Whether, in the circumstances of the case, 
a part of the income, profits and gainsfrom the 
sale of books in the accounting year 1933-34 can 
be said to have escaped assessment within the 
meaning of s. 34 atthe time of the original assess- 
ment for the year 1931-35 ?” 
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“The material facts are these. Tha assas- 
see is a book-seller and also owns some 
immovable preperty. In the relura sub- 
mitted by him for 193435, he showed his 
sales at Rs. 12,699 and charging profit at 
the rate of 10 per cent. he returned hia total 
income assessable to income-tax from the 
sale of bcoks at Rs. 1,800. To this he added 
Rs. 546 as rent from house property and 
debited the totel amreunt with an 
expenditure of Rs. 2,175 thus claiming a loss 
of Rs. 329. The Inccme-tax Officer did not 
challenge the figure of sales bt enhinced 
tte rate of profit io 25 per cent. The 
assessee took en eppeal from that order but 
it was dismissed. 

` In connection with the 1935-36 assessment, 
the Income-‘ax Officer scrutinized the 
asscssee's accounts more Carefully and came 
to the conclusion that the aceoun's could 
not be depended upon. It transpired that the 
assessee had purchased immovable property 
worth Rs. 8,000 in his own name on Novem- 
ber 19, 1932, again on Apri! 1, 1933, he had 
purchased immovable property worth 
Rs. 21,000 in the name of his wife and had 
further spent Rs. 4,000 in renovating his 
business premises. It was obvious that 
these acquisitions could not be properly 
explained in face of the returns previously 
submitted by the assessee, inasmuch as in 
1931-32 he had made a return of Rs. 900 
only, in 1932-33 of Rs. 1,031 only and in 
1933-34 of Re. 237 only. The Income-tax 
Officer accordingly issued a notice to the 
assessee under s. 34 and eventually raised 
the figure of sale to Rs. 40,000 in which he 
was supported both by the Assistant Com- 
missioner of Income-tax and the Commis- 
sioner. 

The question is whether the estimate now 
arrived al By the Income-tax Authorities is 
based on any material. The leading 
authority on the subject as to whatcon 
stitutes ‘ma'erial’ in such cases is the latest 
pronouncement of their Lordships of the 
Privy Council reported in Commissioner of 
Income-tazx,U. P.&C P.v. Badri Das Ram 
Rai Shop (1) Lord Russell of Killowon 
who delivered the judgment of their Lord- 


snip observed at pp. 201 and 202 *: 
“The Officer is to make an assessment to the best 
of his judgment against a person who is in default 


(1) ILR 1937 Nag. 191; 167 Ind. Cas. 793; ATR 
` 1937 P © 133; 6LRA 102; 31S L R 284; 1937 O 

L R 210; 1937 A L R 315; 9 R P O 215; 3 BR 
413; 1937 O WN 484; 39 P L R 380; 41 O WN 
719: 46 L W 21; 39 Bom. L R 765; (1987) 2 MLJ 
43; (1937) M W N 858; (1987) A L J 928; 65 OLJ 
47? (P O). > 

*Page of I. L. R. (19387) Nag.—[Hd,] 
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as regards supplying information. He must not 
act dishonastly, or vindictively or capriciously 
because he must exerciss judgment in the matter. 
He must make what he honestly beli:ves to be a 
fair estimate of the propar figure of assessment, and 
for this purposehe must, their Lordships think, be 
able to take into consideration local knowledge and 
reputs in regard to the assessee’s circumstances, 
and his own knowledge of previous returns by, and’ 
assessments of, the ass:ssee, and all other matters . 
which he thiaks will assist him in arriving at a fair 
and proper estimite: and though there must 
necessarily be guess-work in the matter, it must be 
honest guess-work. In thatsense, too. the assessment 
must be to some extent arbitrary. Their Lordships 
think thatthe ssction places the officer in the position 
of a person whose dscision as to amount is final 
and subject to no appeal; but whole decision if it 
can be shown to have been arrived at without an 
honest exercise of judgment, may be revisedjor 
reviewed by the Oommissioner under the powers 
conferred upon that Official by a. 23", 


In the present case the Income- tar 
Authorities nol only took into consideration 
the recent acquisitions made by the ‘assessee 
but also the fact that since 193132 none 
of his returns was ever held to be genuine. 
In 1931-32, his estimate of Rs. 400 was 
raiged to Rs. 3 092, in 1932-33, from Rs. 1,031 
the estimate was raised to Rs. 3,751, and in 
1933-34, hig estimate of Rs. 237 was raised 
to Rs. 2,110. Ta the circumstances explained 
above, we ate notin a position to say that 
the Income tax Odicer who formed the 
original estimite hid no meterial or had 
acted ‘‘dishovestly or vindictively or, 
capriciously” or that he did not ‘aoaestly 
bəlieve the estimate arrived at by him to 
be a fair estimate of ths proper figure of 
assessment.” [f the assesses considers that 
the estimate is far iu excess of the actual 
income earned by him, the remedy lies in 
his own hands. He should try to be honest 
in his dealings with the Incoma tax Authori- 
ties and keep accurats accuvunts of all the 
business done by him and if the Incsm »tax 
Authorities ara sastisied that his accounts 
ate reliabla, we are sure that they will 
never resort to tha ‘best judgment’ assess- 
mant in faure. Oounsel for the assessee relies 
„on U Lu Nyov, Commissioner of Income- 
tax, Burma (2) in support of his conteation 
that when once an estimata Pas been made, 
no second estimate can be made under s. 3b, 
but, even if the observitions made in that 
case were correct, they do not govern the. 
present case, as ib proceeds on diferent 
facts, We accordingiy answer question 
No. | in the affirmativa. stiva N’. 2 
need not detain us long. raigsmatbter is 
again concluded by authority. In a reesnt 
judgment reported in Conmisstoner of 
Income-tax, Bombay Presidency and Aden 


(2)71 TO 47, 
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v. Khemchand Ramdas (3) their Lordships of 
the Privy Council have held: 

“When oncea final assessment is arrived at, it 
cannot be re-opened except in the circumstences 
detailed ins 34 and s. 35 of the Act and within the 
time limited by those sections.” 


This evidently implies that even the ‘best 
judgment’ assessment. can be re-opened 
under s. 54, As to the circumstances in 
which a second assessment can be made 
although the first assessment had become 
final, reference may be made to Williams 
v. Grundy (4). It is true that the language 
cf s. 125, English Act, is different but the 
governing principle is the same. In that 
case the Inspector of Taxes bad accepted the 
contention of the assessee and made no 
assessment in respect of a certain item of 
inconie and some time later he re-considered 
the facts and came to the conclusion that 
the income was taxable Finlay, J. held 
.that the income could be taxed and that the 
act of the [nspectcr was not cpen to any 
legal objection. Counsel for the assessee 
has drawn our attention to In re Mahaliram 
Ramjidas (5) where it has been held that in 
deciding whether income had escaped 
assessment, an Income tax Officer must not 
act on suspicion or conjecture and must 
decide the question upon a fair and 
reasonable ccnsideration of such informa- 
tiza and materials as are available to him. 
This judgment, however, does not help the 
assessee in the least, inasmuch as no 
principles laid down there have been 
Violated in this case, On the grounds 
Stated above, we answer this question, too, in 
the affirmative. In the circumstances of the 
case, however, we leave the parties to bear 
their own costs before us. 

8. Answer in the afirmatire. 

(3) -AI R 1988 P O 175: 175 Ind. vas. 1; 32S L 
R 549; 65 LA 236; 1988 O L R 291; 19388 AL R 
436; 10 R P O 303; 4 BR 645; 42 OW N 873; 48 L 
W 47; 1938 OW N 621; 67 O Lid 442; 1935) 2M 
L J 115; (1938) A LJ 754: ILR (1933) Bom, 487; 
40 Bom. L R 854; (1938) M W N &88 (P O), 

(40934) 1 T R 236. 

(5) 6 I TR 265; 177 Ind. Cas. 255; AIR 1938 
Cal 5571; 11 R O 217, 


PATNA HIGH COURT 
Civil Revision No. 200 of 1938 
November 4, 1938 
Varma, J. 
PARYAG SAHU—Prtitrongr 
veTsus 
Babu CHANDRACHUR DEVA AND orurrs— 
j OPPOSITE Varty 
Civil Procedure Code (Act V of 1908), 0. XXI, 
Tı 100, 3. 115—-Mortgagee of tenant whether his legal 
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representative—He, not party to suit against tenant — 
Whether can apply under r. 100, O. XX[—-Failure 
of Court to exercite jurisdiction due to wrong tnter- 
pretation of law—Interference in revision. 

A mortgagee of a tenant cannot be said to be a 
legal representative of a tenant within the meaning 
of rr. 100 and 101 of O. XXI, of the Civil Procedure 
Code, and a decree passed against the tenant mort- 
gagor does not affect the mortgagee unless he is mada 
a party to the suit. The mortgagee can, therefore, 
file an application under O. XXI, r. 100. Kedar 
Nath Bag v. Saday Chandra Nandi ih) and Thakur 
Rai v. Issardayal Parshad (6), relied on. 

| Oase-law referred to | 

It depends upon the facts of each particular case 
whether or not the High Court will interfere in 
revision on the ground that the lower Oourt has 
failed to exercise its jurisdiction owing to wrong 
interpretaticn of law. 


O. R. against an order of the Munsif, 
Second Court, Beguserai, dated January 295, 
1238. 

Mr. R. S. Chatterjee, for the Petitioner. 

Messrs. L. K. Jha and Phulan Prasad 
Varma, for the Opposite Party. 

Judgment.—This is a peti ion agains 
an order passed by the learned Munsif 
of the Second Court at Begusarai in Misce- 
llaneous Case No. 203 of 1937. Ths ease 
of the petitioner was that he was a mort- 
gagee and, therefore, he was not bound by 
the decree passed against the mortgagor, 
or by the proceeding3 arising under that 
decree. The decree-holder contested the 
suit on the ground thatthe application was 
not maintainable. Tne Cvurt below held 
that the application was not maintainable 
although it came to the conciusion that 
the pelitioner was in possession of the 
property atthe time of the delivery of 
possession. 

Ia order to understand the point arising 
in this case, itis necessary to give a short 
history of the litigation. Tne decree holder 
filed three suite for a declaration of their 
title and for recovery of khas possession. 
We are here concerned with the suit 
against S:pahi Paswan and others. The 
trial Court dismissed that suit. In the 
Appellate Court Sipahi Paswan compromis- 


eed the suit, as will be apparent from Ex. O 


which is a copy of the judgment. As a 
result of the decree, the decree-holder took 
delivery of possession. The present peti- 
tioner urges that he was in possession of 
the property in his own right asa morts 
gagee by virtue of a bond Ex. |, which 
was executed by one Nandlal whose heir 
Sipahi is. The lower Appellate Ovurt de- 
cided that the mortgagor had no interest 
in tie land, and, therefore, a mortgagee 
who steps into the shoes of the mori gagor 
is not entitled to Gle on application under 
O. XXI, r. 100 of tue Civil Procedure Code, 
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Mr. Radha Shyam Chatterjee has con- 
tended refering to the wording of r. 100 
of O. XXI, Civil Procedure Code, and to 
the decision in Kedar Nath Bag v. Saday 
Chandra Nandi (1), that a mortgagee can- 
‘not be said to bea legal representative of 
atenant within the meaning of r. 101 of 
O. XXI ofthe Civil Procedure Code. He 
has further drawn my attention to a deci- 
sion of this Court in Ghanshyam Das v. 
Ragho Singh (2), where it was held that 
a mortgagee is not bound by the results 
of a litigation against the mortgagor. Mr. 
Lakshmi Kant Jha, appearing cn behalf 
of the opposite party, contends that the 
Calcutta view kas not been accepted by 
the Patna High Court, and he has drawn 
my attention to the case reported in 
Bhikhia Jha v. Birj Behari Singh (3), where 
it was beld that a transferee of a non» 
transferable holding was a legal represen- 
tative of the transferor. In that case their 
Lordships held that the word “judgment- 
debtor” occurring in rr.100 and lul of 
O. XXI of the Code includes the represen- 
tatives of the judgment debtor and also 
all persons who are bound by the decree 
against the judgment-debtor and by the 
sale in execution of that decree ; and that 
the purchaser of a portion of a holding is, 
so faras his interest is concerned, bound 
by the decree for rent obtained under 
s. 148-A of the Bengal Tenancy Act and by 
the sale in execution of that decree and, 
therefore, he could not apply under rr, 100 
and 10l of O. XXI. The principle of this 
decision, although not specifically men- 
tioned, has been followed in Panchratan 
Koeri v. Ram Sahay Singh (4). But the 
decision in Kedar Nath Bag v. Saday 
Chandra Nandi (1), which was reported as 
early as in 1914, does not appear to have 
been referred to in either of the above two 
cases Bhikhia Jha v. Birj Behari Singh (3) 
and Panchratan Koeri v. Kam Sahay Singh 
(4) and I have not been referred to any 
decision of this Court in which that decision 


has been dissented from. The decision in” 506 


Panchratan Koeri v. Ram Sahay Singh (+), 
was not followed in Purna Chandra Kundu 
v. Manobini Devi (5). The cases cited be- 
fore me all deal with facts quite different 


AS d9 O LJ 18; 22 Ind. Cas. 707; AI R 1914 Cal, 


(2) 10 Pat. 234; 120 Ind Cas 257; AIR 1931 
Pat. 64;.11 PLT 898; Ind. Kul. (1931). Pat, 161. 

(3) 2 P L J 478; 42 Ind. Oas. 626; 1 PL W $85, 

(4) 3 PL J 579; 43 Ind: Oas. 969;4P L W129; A 
I R 1918 Pat. 483. 
* (5) 53 O 913; 99 Ind, Gas. 718, A I R 1927 Cal, 


156, 
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from the facts of the present case. But the 
position seems to have changed after the 
amendment of ths Bihar Tenancy Act, as 
will appear from the decision in Thakur 
Rai v. Issardayal Parshad (6), to which I 
was a party. There it was held that a 
transferee is not affected by a decree passed 
against the original tenants unless the 
transferee is made a party to the suit. There 
is, therefore, nothing in the views taken by 
this Court which is against the view taken 
in the decision in Kedar Nath Bug v. Saday 
Chandra Nandi (1) and if the principle of 
that decision is to ba referred to by impli- 
cation the decision in Thakur Rat v. 
Issardayal Purshad (6), isin accord with 
that principle. 

That being so, the question arises whe- 
ther this is a case in which I should inter- 
fere in revision. Mr. Ohatterjee refers to 
the decisions in Ram Kishun Singh v. 
Damodar Prasad (7; and Harihar Prasad 
Narain Singh v. Maharaja Kumar Gopal 
Saran Narain Singh (4), for the purpose of 
showing that if by a wrong interpretation of 
law tbe Court has failed to exercise its 
jurisdiction, then this Oourt will interfere. 
But on the other hand my attention has been 
drawn to the decision reported in Bhim 
Naik v. Chakradhir Maity (9), where 
Rankin, ©. J. declined 6) interfere on the 
ground that another remedy was open to the 
mortgagee. It depends upon the facts of 
each particular case whether or not this 
Court will interfere in revision on that 
ground. In this casa, I am of opinion. that 
by a misunderstanding of the legal position’ 
the lower.CGourt has failed to exercise proper 
jurisdiction. 

I would, therefore, allow this application 
with costs; hearing fee one gold mohur. — 


8. Application allowed. | 


(6) 17 Pat: 333; 179 Ind, Cas. 104; A I R 1938 
Pat. 553; 5B R176;11 RP 327. œ 
(7) 5 PLT 107; 75 Ind. Uas. 856; A I R 1924 Pat. 


(8) 16 PLT dll; 155 Ind. Cas. 976; 7 R P 639; 14 
Pat. 468; AI R 1935 Pat. 335. 

(9) 34 O WN S77; 127 Ind. Cas. 552, AIR 1930 
Oal. 348; Ind. Rul. (1930) Cal. 856. 
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CALCUTTA HIGH COURT 
Civil Sdit No. 1871 of 1933 
August 26, 1937 
KHUNDKaR, J. 
Srimatti BHABATARINI DEBL~Puaintise 
versus 
Srimati ASHMANTARA DEBI AND oragRs 


~—DEFENDANTS 

Hindu Law—Religious endowment — Nomination 
of person as shebait by deposition valid so far as 
particular estate was concerned — Provisions about 
devolution after such person's death—V alidity—Ques- 
tion of fresh nomination—Gift—Gift in favour of 
deity notin existence —Validity—Dedication — Essen- 
tials—Sankalpa or samarpan, tf necessary—Direction 
to accumulate, when legal—Trust—Intention, if can 
be gathered from settlor’s subsequent conduct—Family 
arrangement~-What is—Deed — Construction- Con- 
sensus of family members, tf can confer power on settlor 
to convert absolute debutter into secular property in 
case of family idol. 

Where a person is nominated tothe office of.a 
shebait, by a disposition which was perfectly valid so 
far as such an estate was concerned, no question of a 
reverler of aright of nomination can arise until 
after nominee's death though the provisions relating 
to the devolution of the office after his death are 
invalid. |p. 848, col 2.] 

The principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accept- 
ing it, does not apply to a bequest to trustees for the 
establishment of an image and the worship of a 
Hindu deity after the testator’s death, nor does it 
make such a bequest void, No distinction can be 
made between a bequest for religious purposes 
and a gift inter vives for identical purposes on 
principle or authority. Similarly it is not necessary 
that the gift must be to trustee as distinct from 
Thakur not yet brought into being, since the inter- 
position of trustee has nothing to do with the ques- 
tion. Bhupati Nath v. Ram Lal (14) and Jotendra 
Mohan Tagore v. Ganendro Mohan Tagore (15), relied 
on. [p. 851, col. 1] 

In the cage of a dedication to an idol which cannot 
itself physically hold lands, it is nob necessary, 
though itis usual, to vest the lands in trustees Nor 
is it neceesary that there should be any express words 
of giftto the idol. No religious ceremony, such as 
sankalpa or samarpan is necessary, anda clear un- 
equivocal manifestation of intention to create a trust 
and vesting of the same in the donor or other as a 
trustees is enough to constitute the dedication. |p. 
663, zol. 1.) 

The deed iecited the settlor’s desire to carry on the 
work of sev@ and puja of the deities during his life- 
time as shebait jointly with his wife. The deed then 
proceeded to say: “1 dedicate to the said deities the 
properties mentioned in the schedule and make 
debutter and rights thereto vest in the said deities 
from this day, and frof this day 1 become completely 
divested of rights to the said properties” : 

Held, that the gift was valid. 

Case-law discussed}, 


Where the direction to accumulate does not benefit 
the settlor, or the mı mbers of his family at the ex- 
pense of the idol, nor is its object so unreasonable as 
to be opposed 0 public policy the direction is not 
illegal. Rajendra Lal Agarwalla v. Raj Coomart 
Devi (32), relied on, 

Even if the direction for accumulation is hit by 
8.17, Transfer, of Property Act, that in itself would 
not render the dedication invalid, |p, 81, col. 2.) 
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The arrangement to be a valid family arrange- 
ment must be oneconcluded with the object of settl- 
ing bona fideadispute arising outof conflicting 
claims to property, which was either existing at the 
time, or was likely to arise in future Bona fide is 
the essence of its validity, and from this it follows 
that there must be either a dispute or at leastan 
apprehension of a dispute, which is avoided by a 
policy of giving and taking; or else all transfers or 
surrenders will pass under the cloak of a family 
arrangement. [p. 855, col.1.! 

Hence a deed to which the formal assent of the 
members of the family, and the members of the 
governing body, was taken for the purpose of curing 
a disability in the settler to revoke what he had done 
by the previous deed, does not constitute a family 
arrangement, 

The deed is to be construed ñot by reference to the 
ultimate consequences of fact which might flow from 
its execution and adoption, but inthe light of what it 
purports to say and the lezal consequences of what 1t 
does say. jp. 855, col. 2,} 

Though a dedication once made cannot in the 
absence of express reservation be revoked, acon- 
sensus of the family can alterthe position, and con- 
fer onthe settlor the necessary power, in consider 
ing this question, the rights of the deity in whom the 
propeities have absolutely vested, and the fact that a 
Hindu who enduws a family deity does so for the 
worship of his descendants from generation to genera- 
tion have to be taken into account. But the consensus 
must be of all the members, male and female, who 
are interested in the worship of the deity. |ibid.) 

| Case-law discussed. | 


Messrs. S. M. Bose, N. C. Chatterjee and 
D. N. Sinha, for the Plaintiff, 


Messrs. S. N. Banerjee (Sr.) and M. N. 
Banerjee, for the Defendants. 


Judgment —The three preliminary 
issues disposed of by my judgment, dated 
Auguat 2, 1937, embraced only some of 
the questions covered by the issues origin- 
ally raised. The or.ginal issues may now 
be set out : (1) Was any valid dedication in 
favour of Thakur Sri Sri [swar Sitaram 
Jew effected by the deed of March 31, 
1922? (2). Was the said deed given effect 
to? (3). If so, was the same validly put an, 
end to by the deed of February 13, 1929, 
by the conseasus of the settler Sitsl Chandra 
Banerjee, nis son and son's wife and the 
other parties who signed the said deed? 
(4) Lf not, on a true construction of the said 
deed of March 31, 1922, in the circum- 
stances that have happened, is ths plaintiff 
Bhabatarini entitled to tue sole shebaiti ? 
(5) Is the plaintiff estopped from bringing 
this suit by reason of the arrangement and 
settlement made on August 30, 1929, and 
the benetits received thereunder and also 
by virtue of the deed to wHich she was a 
party dated February 13, 1929? (6) If the 
plaintiff was a shebatt; has the plaintiff 
relinquished her rights thereto? (7) Isthe- 
plaintiff entitled to maintain this sujt ? 


848 


Mr. Banerjee on behalf of the defendant 
has invited me jo hear him again upon the 
Secord and third preliminary issues and 
I have done so, As regards the second of 
these issues, Mr. Banerjee hss ergued that 
upin a true reading of the cases already 
considered, I ought to hold that itis his 
client and not the plaintiff who is entitled 
to the shebaitt under the deed of 1922, and 
he has also drawn my attention to three 
decisions which were not cited in his pre- 
vious argument, namely the cases in 
Kandarpa Mohan Gosain v. Akhoy Chandra 
Bose (1), Lal Behary Dhur v. The Ad- 
ministrator-General of Bengal (2) and Lia 
Parkash v. Bhana Mal (8). I kave con 
sidered the whole question again in the 
light of the cases previously relied upon, 
and all those now cited, and I have given 
eareful attention to Mr. Banerjee's argu- 
ment, but in my judgment there is nothing 
either in the authorities or the argument, 
which would justify me in arriving at a 
different conclusion from that already ex- 
pressed. 


As regards the third of the prelimiary 
issues, Mr. Banerjee has submitted that as 
the provisions of the deed of 1922 relating 
to the devolution of the office of shebait 
after Panchanan'’s death are invalid and of 
no effect, there is a reverter to the founder 
of the right of nomination, and in support 
of this contention reliance has been placed 
upon the cases in Vaidyanatha Atyar v. 
Swami Natha Aiyar i4), Pramotha Nath v. 
Prachyumna Kumar Mullick (5), Prasanna 
Deb Raikat v. Bengal Duars Bank, Ltd. (6), 
Sitaldas Babaji v. Partap Chunder (7), Gou- 
ranga Sahu v. Sudevi Mata (8), Raj Krishna 
Dey v. Bepin. Behary Dey (9), Manikava- 


(1) 61 C108; 150 Ind, Oas. 179; AIR 1934 Oal, 
379; 58 OL J 445; 88 O WN 156; 6 RO 785, 

(2) 39 O W N 46; 155 Ind. Oas. 1071; A I R 1935 
Cal, 284; 7 R O 670, 

: (3) A I R 1936 Lah. 241; 167 Ind. Cas. 282:9 R L 
471 (2). 
4) bó O WN 154; 82 Ind. Cae. 80t; AIR 1924 
PO 221; 511 A 22; 47 M 881; 47 MLJ 361; 35 
M L T 189; (192%) M W N 749; 10 O &A LR 
1076; 26 Bom. L R 1121; 20 L W 803; 22 AL J 
983; 40 O L J 451; 2S Pi R41; L R6A(PO)17; 
10W N617(P 0). 

(5) 52 I A 215; 87 Ind. Cas. 305; AI R1925P 0 
139; 52 O 809; 23 AL J 537; 49 M LJ 30; (1925) 
M WN 431; 41 O LJ 551; 20 W N 587; 27 Bom, 
L R 1064; 22 L W492; 300 W N 25: 3Pat.L R 
315 (P 0). ý 

= (6) & I R1936 Oal. 744; 170 Ind. Cas. 730; 64 OL J 
379; 10 R C 194. 

(7) 1LOLJ 2; 3 Ind. Cas. 408. 

(8) 40 M 6132; 41 Ind. Cas 589; AI R1918 Mad. 
“1978; 32M L J 597;(1917) M W N 499. 

(9) 40. O 251; -18 Ind. Cas. 961; 170 LJ 189, 
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chaga Desikar v. Parma Sivan (10), Guru 
Pada Haldar v. Manmohan Mukherjee (11) 
Manohar Mukherjee v. Peary Mohan 
Mukherji (12) and Manohar Mukherji v. 
Bhupendra Nath Mukherji (13) at p 493*. 
The firat three cf these cases seem to have. 
no real application, and the others supp rt 
no mcre than this proposition, that when 
succession in the line-of shebaits indicated 
by the founder fails, the right to nominate 
the shebatt reverts to the founder or his 
heirs. Mukherji, J. bas expressed the effect 
of the earlier cases in his judgment in 
Manohar Mukherji v. Bhupendra Nath 
Mukherji (13) at p. 493* in these ‘words : 
“It has now been held by all the Courts in India 
that when the skebiatship does revert to the heirs, 
they have the right to nominate a fresh shebait, 


presumably on the gound that the right of nomi- 
nation is appurtenant to the right of management.”, 


In none of the decisions above noted do 
I find any warrant for holdiog that the 
founder in the present case had a right to 
make a fresh nomination, because the pro- 
visions for devolution after . Panchanan’s ` 
death were bad in law. It must be remem- 
bered that in the present case Panchanan 
was granted a life estate by a disposition 
which was perfectly valid so far as such an 
estate was concerned, and, therefore, upon 
the principle of the decisions cited, no ques- 
tion of a reverter of a right of nomination 
could arise until after Panchanan’'s death. 
It would be convenient at this stage to set 
out the more important facts. Sital Chan- 
dra Banerjee, the settlor, actually executed 
three deeds in régard to this debutter. The: 
first is the deed of arpannama dated 
Murch 31, 1922. The second isa deed of 
rectification dated September 18, 1925, and 
the third is an arpannama dated Febru- 
ary 13, 1929. After Sital’s death which 
took place on August 16, 192+, disputes 
broke out between his son Panchanan and 
his daughter Bhabatarini, which were com- - 
posed by a document which purports to,be_ 
a deed of family settlement dated August 30, 
1929, and which was signed by Panchanan 
and by Bhabatarini and her two sons. 
Kiriti and Bibhuti. Panchatian died on 
September 20, 1932, and the present suit, 
was instituted on January 25, 1935. 


(10) 33 O WN 382;113 Ind. Oas. 476; A I R1929 
P O 53; 29 LW 414; (1929) MW N 161P Q). 
(11) A IR 1936 Oal 215; 162 Ind, Cas. 685; 8 R O 


(12) 30 O L 177; 54 Ind. Oas. 6; AI R 1920 Oal, 
210; 24 O W N 578, 4 

(13) £O C 452; Lil Ind. Oas. 544; A I R 1932 Oal. 
o. OL J 568; 370 W N 29; Ind. Rul. (1933) 

al, : j 
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It is necessary here to refer to some of 
the provisions uf the deeds of 1922, 1925 
and 1929. The deed of 1922 makes refer- 
ence to a will which Sital had previously 
executed, and by which he had dedicated 
most of his properties to the deities Sri Sri 
Sitaram Jew, and recites the settior’s desire 
to carry on the work of sava and puja of 
these deities during his lifetime as shebait 
jointly with his wife. The deed then pro- 
ceeds to say: 

_“I dedicate to the said deities the properties men- 
tioned in the schedule and make debutter and 
rights thereto vest in the said deities from this 
day, and from this day 1 become completely divest- 
ed of rights to the said properties,” 

The clause which fullows says that for 
the purpose of carrying on the work of seva 
and puja of- the deities and charities apper- 
taining thereto, and regarding the appoint- 
ment of shebaits and the appointment of a 
governing body, the settlor is making the 
following rules, Immediately after this and 
before the rules are laid down, there come 
the words : 

“Nobody shall ever be competent to break or 
violate these rules, My heirs and other people who 
have been mentioned in connection with different 
matters regarding this document shall all be bound 
by all the rules and the relevant rules of this 
document. Nobody shall be competent to raise any 
plea or objection to rules mentioned in this deed.” 

Aiter prescribing the rules for the devo- 
lution of the shebaiti, detining the quali- 
fications and duties of the shebait, and 
making provision for a governing body the 
document preceeds to speak of the debutter 
properties and the work of the deva seva, 
and contains the follcwing important 
passages : 

“By granting a lease for 99 years from the first 
day of May 1921 ia respect of the properties in 
Mouza Ballygunj village within the jurisdiction 
of Ballygan) Thana in the district of 24-rarganas 
and described in Schedule Ka below to Sir Hukum 
Ohand of indore and Harkissendas Bhatter aad 
Panna Lal Bhatter, both of No. 30, Clive Street, 
in the town of Uslcutta, and Madan Gopal Daga 
of No. 203, Harrison Road ia the town of Calcutta 
and by taking three years’ rent in advance from 
the lessees, I have commenced the construction of 
the temples for the deities and dwelliag house, ete., 
for the shebait at premises No. 48, Sankaritolla 
East Lane. I entertaén a desire for the improve- 
ment of the debutter properties by constructing 
masonry house at No. 1, Swinhoe Sireet, Ballygunj, 
described on the Scheduls Kha below, The abuvemen- 
tioned premises are debutter properties and all the 
houses that will be constructed there shall be 
debutter properties, Oonsiderable amount wall be 
spent for the construction of the said houses. 
Therefore, so long as the work of conssructivn of 
the houses be fot completed andthe debts incurred 
in that connection be not paid off, all the income 
of the debutter properties less ks. 0U per month 
shall be kept jn deposit in the debutter reserve 
fund and out of the same, the cust of construction 
of the houses and re-payment of debts incurred on 
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account of the construction of the houses shall be 
met. Out of the sid monthly inevme of Rs. +00, 
the revenue an l taxes, tt, in respect of the debutter 
properties snail be paid and out of the balance 
left, the shebait shall get at the rate of Ks. 5 per 
cent, of the gross income as his remuneration for 
his supervision of the debutter properties and deva 
seva and for the work of improvement of the said 
properties and out of the balance money the work 
of deva seva and charities appertaining thereto as 
noted below in this deed shall be carried on. After 
meeting the cost of effecting the aforesaid improve» 
ment of the debutter properties, as long as 40 lakha 
of rupees does not accumulate in the debutter 
reserve fund, half the share of the entire net income 
shall be left for accumulation for the improvement 
aud prese:vation of the debulter properties. When 
50 lakhs of rupees will accumulate in the said 
debutter reserve fund, no more accumulation shall 
be allowed in the said debutter reserve fund.” 

The clauses which follow are concerned 
with directions as tothe appointment of a 
pıiest and of servants and as to devotional 
exercises and. the expenditure thereon. 
Then comes a provision for the main- 
tenance of two Brahmin students and two 
Brahmin widows and after that there is the 
following passage : 

“The balance of the income left after sufficient ex- 
penses are met for the deva seva tixed according tothe 
Choice of the shebait and proper worship of deities, 
etc aud the above-mentioned charities appertaining 
thereto shall be spent for afithisalas and medical 
dispensaries for religious acts and works of public 
welfare at different places.” l 

The document concludes with a postscript 
wuich is in these ierms: 

“P, §.—lf they so desire, my daughters shall be 
competent to live with their families during their 
lifetime at my Iswar Thaku: bariat No, 48, Sankaritolla 
Kast Lane and all shall get prasad daily out of the 
bhog of the deity.” 

The deed of rectification dated Septem- 
ber 18, 1925, makes some Corrections 
in the areas and descripiions of the pro- 
purties included in tue scnoedules to the 
deed of 1922 and it contains the following 
passage : i 

“A gpatement was omitted to have been mide 
regarding the above. If debts be incarreld for 
effecting improvement for th3 debutser properties or 
fur the construction of the seva sadan and tempie 
fur tbe deity, then the said debts shall be repaid 
tirst of all by the mortgage or sale of all the pro- 
pties in the schedule Kha of the suid arpannaing. 
As thess worde were not written in the arpannama 
by mistake, it may lead to a great loss and may 
cause obstruction to the improvement of the deburter. 
lt is, therefore, decided that for the purpose of 
effecting improvement tothe debutter properties and 
for the Management and preservation thereof, 1, as 
shebait, shall have full right and power to incur debt 
add to mortgage and sell the devutier properties at my 
pleasure,” 5 

‘Lhe deed of 1929 contuins the following 
recitals; 

“Now spending a larger amount than the previous 
estimate, | have been constructing deva mandir, 
temple for the deities and house for the servers and. 
major portion of the same has been done but yet 
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there would te delay in the completion of -their 
construction. On Asher 30, 1333 B. 9 last, I have 
established the images of Sri Sri Iswar Sita Ram 
Jew according to the shastras and have arranged 
for their worship and have been regularly carrying 
on the puja duties. In the previous arpannama by 
making arrangements for a governing body by 
guess, I had merely put in writing all the provi- 
sions,. terms and conditions for the appointment of 
shebait and for the management and supervision of 
deva sera and debyiter properties and the provisions 
that ] have made for the income and expenditure 
in respect of the debutter properties and the other 
rules and conditione which I had specified were 
to a certain extent theoretical and under the present 
circumstances it appears clearly that the wok is 
not being carried on according to the said terms 
and conditions and cannot be carried on. Now I 
find that the provisions [had made for the govern- 
ing body were highly improper and it is extremely 
difficult to putthem in action, As a matter of fact 
I am realizing that it is reasonable that the 
shebait should have freedom. Besides these there 
are many other defects in the previous arpannama, 
I and my family members fully considered and 
discussed those matters and on consultation with 
competent persons, L and my family members being 
unanimously of the opinion, I have decided that 
there -is no necessity of keeping any governing 
body inasmuch as the previous arpannama, that 
isthe arpannama dated March 31, 192z, was not 
given effect to and the deva and dev (deities) 
having been established long after that; it is 
essentially necessary to cancel the aforesaid decu- 
ment for the purpcse cf carrying on the serva, etc. 
of the said deities nicely and supervising and 
maintaining satisfactorily the properties dedicated 
to the deities and to make a new arpannama 
in its place. Particularly the temple and buildings, 
ete, which I had contemplated to erect at the time 
of the previous arpannama have been completed to 
a great extent and beyond my expectations. For 
this reason unless & new arpannama is made, there 
is the- -apprehension of various objections being 
raised in the future, As there have been various 
chenges and my wife Rajlakshmi Devi having died 
-lately, it is essentially necessary to make a new 
deed of arrangement. Therefore, according to the 
consent and desire of all my family members on 
eancelling and revoking the arpannama dated 
March 3], 1922, and the deed of amendment dated 
September 18, 1925, and on executing this new 
arpannama I direct that the management of the 
debutter properties and all acts, etc. relating to the 
deva seva and pujas, etc, shall be carried on 


according to the terms. and conditions mentioned. 


below 


mentioned teims and conditions at anytime. If in 
future. any one raises any objection, the same would 
be void and inadmissible and untenable in all 
Courts of law, Only if I myself so desire, I shall be 
competent to change. the tems or conditions 
written below and-to-freme new rules and provi- 


Bins : 

Q) Although the arpannama dated March 31, 
1922, and the deed of amendment, dated September 
18, 1925, remained absolutely void inasmuch as no 
act whatsoever has been done at any time according 
to the provisifns contained therein, I with the 
consent of my family members hereby cancel and 
revoke the said two documents formally lest any 
trouble should arise in future, All the properties 

e mentioned in the ssid previous document have been 
included in my secular estate, and all the state- 
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ments, terns and conditions written in the said 
two documents have become absolutely void and 
inadmissible, ; 

(2) I, by this arpannama, dedicate to Sri Sri 
Iswar Sitaram Jew the .- properties mentioned in 
Schedule Ka below ; frcm this day all the properties 
described in the said Schedule Ka below become 
properties dedicated to the deities. l 

(3) Out of the properties which were included in 
the arpunnama dated. March 3!, 1922, 1, by the 
present arpannama, dedicate to Sri Sri Iswar Sitaram 
Jew the property mentioned in Schedule Ka 
below. The other properties remain included in 
my deities by the present arpannama, are more 
valuable than thcse mentioned in the previous 
A alae and they have been described in Schedule 

a. 


Some other clauses of this deed 
which are of importance should also be set 
out: 

“Considerable expenses were incurred in the con- 
struction of the temple for the deity, verandah and 
courtyard, etc., mentioned in para 1 and the seva 
sadan, mentioned in para. 2 of Schedule Ka and 
much more money will be spent for the completion 
thereof. Some amount has been taken from the 
income of the debutter properties mentioned in 
paras. 3 and 4 and further sums will have to be 
drawn, and as to Rea. 15,000 of Government | Pro- 
missory Notes which were mentioned by mistake 
as wat bonds, the same, too, were used in repay- 
ment of debt on the said account and further 
sums have been borrowed. For the repayment 
thereof the holding No 4, sub-division J., Division 
5, which is premises No. J, Swinhoe Street, is 


taken as secular property and a portion of the 
debt is paid off.” 


This document cortains the signatures of 
Sital, Parchanan, Niranjan Chatterjee, the 
husband of a daughter Sudhangehu Badani; 
who was dead, Kiriti and Bibhuti, sens of 
Bhabatarini, Ashmantara and Bheabatarini 
on behalf cf herself and her minor sons 
and daughters. Therelationship between 
the partics appears clearly from the follow- 
ing table of descent: (at page $951). 


Three important facts wLich appear from 
those deeds must be noted. The idols were 
established on July 15, 1926. Premises 
No 1, Swinhce Street were taken by the 
settler for the satisfaction of debts incurred 
in ccnstructing the temple and tke seta 
sadan. Tre deed cf 1929 revokes the deed 
of 1922, and after seculayising the property. 
embraced therein purports to create a new 
debutter which includes ihat property. The 
questicts which the three issues previously 
decided left outstanding encompass a num- 
ter of points and it would be ccnvenient to 
deal with them in the order in which they 
were taken. ‘Tbe first questicmargued was 
thet as the Tbhekur was not installed until 
1926 there was no perscn capable of taking 
the gift which the deed cf 1922 purported 
to make, This point is covered by authoe 
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rity. The case in Bhupati Nath v. Ram 
Lal (14 which was a Full Bench decision 
of this Court, has laid it down that the 
principle of Hindu Law which invalidates 
a gift other than to a sentient being 
capable of accepting it, does not apply to 
a bequest to trustees for the establishment 
ef an image and the worship of a Hindu 
deity after the testator’s death, nor 
does it make such a bequest void. Mr. 
Banerjee has endeavoured to distinguish 
this decision on the ground that it covers 
only a case in which property is given to 
trustees under a will. The distincticn 
sought to be made between a bequest for 
religious purposes and a gift inter vivos 
for identical purposes is not supportable 
either on principle or authority, and to 
the further contention that the gift must 
be to trustees as distinct from a Thakur not 
yet brought into being, it is a sufficient 
answer to say that the interposition of 
trustees has nothing todo with the question. 
It is well settled that if the gift to a 
person notin existence is bad, the vesting 
of properties to trustees for the benefit of 
such a person will not save it. The principle 
` is set out in Mulla’s treatise on Hindu Law 
Art. 366, sub-cl. (it). Mayne in analysing 
the rule’ in Jotendra Mohun Tagore v, 
Ganendro Mohun Tagore (10) in Art. 425, 
of his work on Hindu Law has expressed 


the position fta these terms. 
(14) 37 0 128; 8 Ind, Cas, 642; 100 L J 355; 14 O 


WN18 (FB 
(15) (1872) I A Sup. Vol. 47;' 9B LR 377;18 W 


R 359; 2 Buth. 692; 3 Sar. 82 (PO); 


alias alias alias alias ; 
Khada Babu Buri Durga MAP 

married to married married married to 7 % 
Indu to to Bankim 


Bhusan Hari Kanailal Bankerjec, 
- Mukherjee. Sadhan Mukher- 
oe . jee. 


“Winally it was. held that all the bequests must 
be looked on as if they had been made directly to 
the persons who were the subjectsof them, and 
that the intervention of trustees made no differ- 
ence since that which could not be done directly 
could not be done indirectly by the medium of a 


| trust.” 


The case in Bhupati Nath v. Ram Lal 
(14), in clear terms held that tha -rule in 
Jotendra Mohan Tagore v. Ganendro Mohan 
Tagore (15), was not to be extended to 
gifts to Hindu idole. [f-a trust cannot 
boa created except in favour of a person- 
to whom a gift or bequest can be validly 
made, the true effect of this decision is to 
validate all gifts to idols not in existence. 
The language of the deed of 1922 is very. 
clear : AE 

“But now for the purpose of carrying on the works, 
etc. ofthe seva and puja of the said deities duly 
w+» ee I dedicateto the said deities the properties 
méntioned in the schedule and make them debutter 
and rights thereto vest inthe deities from this day. 
and from this day 1 become completely divested of 
rights to the said properties.” h ` 

That agiftmade in these terms is valid- 
ie a. proposition which would appear to 
find direct supportin the language of the 
judgment in Bhupati Nath v. Ram Lal 
(14). Thus, in the judgment of Mu-. 
kherji, J, at p. 155* there is this passage ; 

“The owner isdivested of his rights. The deity 
cannot accept. In whom does the property vest? 
The answer is that the king ig the custodian of 
all such property......... The true Hindu conception 
of dedication for the establishmefit of the, image 
oi the deity and forthe maintenance thereof is that 
the owner divests himself of all rights in the property; 
the king as the ultimate protector of the -estate 
undertakes the. supervision of all endowments, < 

*Page of 37 O.—[Ed,] ae ee es 
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There is no acceptance on the part ofthe deity but 
from the dedication, religious merit and spiritual 
benefit accrue to the founder and material benetit 
accrues to the person incharge of the worship and 
to the creatures of God.” | | 

At p. 16%* of the report in the judgmant 
of Chatterjee, J. there is the following 
passage : 

“Again bequests for the purpose of the periodical 
pujas of Durga, Kali, etc, or for the celebration of 
the periodical festivities called Dolejatra, Rashjatra, 
etc., have been from very old times given effect 
to by our Courts. Instances will be found in 
the following cases : Hamtonoo Mullick v, Ram Gopal 
Mullick (16), Ashutosh Dutt v, Doorga Churn 
Chatterjee (17), Hemangini Dassi v. Nobin Chand (16), 
Gokoolnath Guha v Issur Lochun Roy (19',Bhuggobutty 
Prosonno Sen v. Guru Prosonno Sen (2U), Bisseswar 
Prasanno Sen v. Bhagabati Prasonno Sen (21), Profulla 
Mullick v. Jogundranath (22), Jairam Narronji v, 
Kuver Ban (<3), and Manohar Ganesh v. Lakhmiram 
Govindram (24). If a gift ın favour of a deity 
whose image has to be prepared and destroyed 
periodically is valid, I do not see any reason 
why a gift in favour of a deity, whose image is to 
be prepared once for all except for any reason 
for reconstruction coming to pass, should be 
invalid.” . 

Tf furiher authority were needed, it is to 
be found in Mohar Singh v. Het Singh (25), 
Profulla Mullick v. J ogundranath (22) and 
Chaturbhuj v. Chaturjit (26). Reference 
may also be made to the view expressed 
by Mayne in para. 378 of his book on 
Hindu Law: 

“It follows from the above principles that whether 
the gift be in presentior in futuro, the donee 
must be a person in existence and capable of 
accepting the gift at the time it takee effect. The 
only exceptions are the cases of an infant in the 
womb, or a person adopted after the death of the hus- 
band under an authority from him. Such persons are 
bya fiction of law consideredto have been in 
existence at the time of the death. A gift to an 
idol which is‘not in existence at the death of the 
testator is valid.” 


Mr. Banerjee in seeking to distinguish 
the case in Bhupati Nath v. Ram Lal (14), 
has drawn my attention to certain passages 
in the judgment of Mukherji, J. ia Manohar 
Mukherji v. Bhupendra Nath Mukherji (13). 
At p. 4767 the learned Judge says: 

“The principles underlying the dedication are 


the same both in the case of institutions and in the 
case of idols, though the deities and the rituals 


(16) (1829) 1 Knapp 245, 
(17) 5 O 488; 6 I A 182; 5CL J 296; 4 Sar. 58 


O). 
dA 80768; 11 OCL R 370, 
(19) 14 O 222. 

(20) 25 0 112, 


(21) 30 LJ 606. . 
(22) 90 W N 528; 10 LJ 605. 
93) 9B 491. ° 

(24) 12 B 247, 


q LJ 296. 
(26) 33.A 253; 8 Ind. Oas. 832;8 A LJ 3i, 
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are different and diverse. The two cardinal essen- 
tials are the sankalpa orthe formula of resolve 
and the wtsarga or the renunciation. By the 
dedication the donor divests himself of his pro- 
prietary rights absolutely, butso long as there is 
no appropriation of the property for the urpose 


‘for which it is dedicated, there isan obligation on . 


him to see to its preservation, and accordingly, a 
Kaka right of control, so longas the pro- 
erty itself exists.” 

Again ut p. 477* there is this passage : 

“Asregards an idol after it hasacquired exist- 
ence asa juridical personage, the sankalpa or the 
resolve makes the deity himself the recipient 
of the gift andthe utsarga divests the donor of his 
proprietorship, thuugh by judicial decisions it is now 
settled that the principle of Hindu Law which 
invalidatcs a gift other than to a sentient being 
capable of accepting it, does not apply to a 
bequest to trustees for the establishment of an 
image and the. worship of a Hindu deity after the 
a death and does not make such a bequest 
yold, 

he argument is that the sankalpa is 
ineffective unless the deityis in existence, 
and the only way in which a gift to a 
deity not in existence can be validated is 
through a device of giving the property to 
trustees. My reasons for holding that the 
intervention of trustees makes no difference 
to the question have already been given, 
but | ought to state thatin the develop- 
ment of his argument as to the meaning of 
sankalpa and utearga, Mr. Banerjee: has 
1elied upon observations contained in the 
following decisions: Deo Saran Bharthi v. 
Deokı Bharthi 2.), ai p. 850T, Bhekdhari, 
Singh v. Srt kam Chandarji 23), at p. 389 
Chaturbhuj Singh v. Sarda Charan Guha 
(29), at p. 70a§ and Ananda Chandra Cha- 
krabartt v. Brojo Lal Singha (30), at p. 3597, 
The passage in the last-mentioned decision 


is as follows: 

“It is well-settled that dedication vests the pro- 
perty in the idol, only when the founder has title. 
The ceremony divests the proprietorship of the 
emple from the builder and vests itia the image, 
which by process of vivification has acquired exist- 
ences as a juridical personage; for as Vijnanes- 
wara puts it, gift consists in the relinquishment of 
one’s own right and the creation of the right of 
another,” 

Tue ceremonies to which reference has 


been made were necessary for a giit to a 


ie 

(27) 3 Pat. 842; 80 Ind. Cas. $80; ATR 1924 
Pat 657; 5 P L T 305. 

(23) 10 Pat. 388; 136 Ind. Cas. 290; A I R1931 
Pat. 275; 13 P L T 331; Ind. Rul. (1932) Pat. 66. 

29) 1L Pat. 701; lil Ind. Cas, 157, AIK 1933 
Pat. 6; 14 P L T 809; Ind. Rul. (1933) Pat. 47. 

GJ 36 O L J 356; 74 Ind. Oas. 793; A I R 1923 
Cal. 142; 50 O 292, 
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deity in the davs when deeds were not in 
use. Mukherji, J. at p. 47o* of his judgment 
in Manohar Mukherji v. Bhupendra Nath 
Maleherji (13), proceeds to sav : 

“Deeds not being in use it was one form of 
dedication that applied to all endowments, public 
and private, the effect whereof was to transfer the 
properly dedicated from the donor to the donee, 
the deity. But this analogy of a human transfer 
need not be carried too far, for the deity is not in 
need of property nor does it hold any: what is 
given to the deity becomes available to all.” f 

In my judgment tbe true posifion is as 
stated in Prem Nath v. Hari Ram (31), at 
p. 977 : 

‘While it is true that in order to create a trust 
for religious purposes there must be true sankalpa 
and samarpan, I do not think that according to 
the law as administered in British Indian Courts 
any religious ceremony of sankalpa and samarpan 
is essential, though it seems that sometimes such 
a ceremony is performed. The literal meaning of 
sankalpa is decision or formulation -of intention 
and samarpan means entrusting. Among the 
orthodox Hindus, ordinarily both sankalpa and 
samarpan are done by formally declaring the 
intention in one case, and relinquishing dominion 
on the property in favour of another in a ceremo- 
nial manner in the other case. The religious 
ceremony in both cases includes the recitation 
of mantras, that is, hymns and the pouring of 
water, and delivery of other prescribed articles, 
either on the ground or in the hands of the person 
who is to be considered the recipient of the gift or 
of the trust. Among some persons, however, who 
are Hindus and are governed by the Hindu Law, 
there is a conscientious objection to the perform- 
ance of these ceremonies, and if the performance 
of the ceremonies of sankalpa and samarpan be 
decreed to be legally essential for the creation of a 
trust for public or religious purposes, then no 
legally binding trust for public or religious pur- 
poses would be possible in the case of such persons, 
but that is not the case. The true meaning of 
law in my opinion is that so long as there is a 
clear and unequivocal manifestation of intention 
to create a trust of this description, and there is a 
formal divesting Of the ownership in the property 
on the part ofthe donor and vesting of the same 
in another or even in the donor himself asa trus- 
tee, that is to say, so long as there is a clear 
change in the tenure of the property with the 
intention on the part of the donor to devote it for 
religious or public purpose, dedication thereof must, 
in my opinion, be deemed to be complete.” 


` 


Reference may also be made to Art. 407, 
para. 2 of Mulla’g work on Hindu Law: 

“Even in the case of a dedication tə an idol 
which cannot itself physically hold lands, it is 
not necessary, though it is usual, to vest the lands 
in trustees. Nor is it necessary that there should 
be, any express words of gift to the idol. No 
religious coremony such as sankalpa or samarpan 
is necessary, and a clear unequivocal manifesta- 
tion of intention to create a trust and vesting of 
the same indhe dbaor or other as a trustee is 
enough to constitute the dedication.” 

(31) 16 L 85; 154 Ind. Oas. 229; A I R1934 Lah. 
71; 36 P LR13; 7 RL 531. > 
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For the reasons stated above, Lam bound 
to hold that the deed of 1922 amounted to 
a valid dedication. 

The next point argued by Mr. Banerjee 
was that the direction for acazumulation of 
50 lakhs vitiates the entire deed, because 
the margin left for expenditure upon the 
seva and puja, after deducting rates and 
taxes, and a remuneration on of 50 per cent, 
for the shebait would amount to so little that 
the purposes of the dedication could not be 
carried out. [ am not aware that such a 
clause offends against any rule of Hindu 
Law. It does not benefit the settlor, or the 
members of his family atthe expense of 
the idol, nor i3 its objec) so unreasonable 
as to be oppssed to public policy: Rajendra 
Lal Agarwalla v. R1j) Coomari Dewi (32), 
If the direction for accamulation is hit 
by s. 17, Transfer of Property Act, that in 
itself would not render the dedication 
invalid. This being my conclusion, I express 
no opinion as to whethsr the accu nulation 
clause is affected, by s. 17, Transfer of 
Property Act or not. Mr. Banerjee’s 
next point is that this deed was never 
asted upon and is no more than an 
escrow. In this connection my attention 
has besa invited to an application made 
by Sital and his wifs to the President of 
the Calcutta Impr vemant Trust Tribunal, 
with regard to the payment of compenga- 
tion money for lands acq'tired by the 
Trust. Paragraph 4 of that application is in 
these terms: 

“Taat in the maantims a portion of the said pre- 
mises Nos. 12/L and 12/2, Bkdaila Road, has been 
acquired and the Collector has awarded Rs. 32,090 
odd as compensation to your petitioners Nos. 1 and 2 
as shebaits, although your petitioners submitted 
before him that uatil the idol was in existence, 
there could not be any dsbutter nor could there be 
any shebait and: the entire money should’ be paid to 
your petitioner No. l to complete the temple and 
residence of the shebait as stated in the arpannama’ 


and the said amount has been deposited in this 
Oourt.” Ea 


The contention is negatived by other 
paragraphs in the same petition. In para. 3, 
ths petitioners say that the erection of a 
temple and the resideaca of the sehabis had 
been commenced at No 48, Sankaritolla 
Kast Lane and that for want of funds: 


"Sital had not been able to “proceed much” 


tovards tha completion thereof. [n pata. 7 
of the petition itis clearly stated that the 
premises in question had b3ea declared to 
be debutter. Again, tha prayer in the 
pstition is couched in the following terms: 


‘Your petitioners, therefore, pray that yous 
Honour may be pleassd to direct the said compen. . 


(32) 310 5;11 OWN 65, 
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sation. money deposited herein to be paid to your 
petitioners for the above purposes.” 

It is admitted that the idols were in fact 
established cn July 15, 1926, and it can- 
not, therefore, he said that the deed of 
1922 was never given effect to. Mr, Baner- 
jee ccntends that the recitalin the deed 
of 1929 expressly states that effect had 
never been given to the deed of 1922, and 
in particular he calle attention to the 
follcwing passage: 

-` “The other rules and conditions which I had 
specified were to a certain extent theoretical and 
under-the present circumstances it appears clearly 
that the work is not being carried on according 


to the said terms and conditions and cannot be 
carried on,” 


“In my judgment tke true meaning of 
these words is that the work could not be 
carried cn in accordance with the terms 
and conditions of the previous deed, and 
I cannot construe it as meaning that the 
work was not carried on at all. A refer- 
ence to the deed of rectification of 1925 
shows that the settlor did not at that 
time teke up ihis position for there is a 
recital in these terms : 

-"By executing one arpannama on Chaitra 17 
of the year 1328 B. S., English March 31, of the 
year 1922, I dedicated most of my properties to my 
most Reverend Spiritual Deity Sri Sri Iswar Sita- 
rain Jew and got the said Arpannama No. 3813 for 
the year 1922 Oalcutta Registration Office. It has 
now transpired that there are certain clerical mis- 
takes in the said arpannama.” 

That it wag the intention of the settlor 
to give effect tothe deed of 1922 is to be 
gathered not only’ from the language of 
that: document, but also from his subse- 
quent conduct in endeavouring to rectify 
cettain mistakes therein, and in commenc- 
ing the building of the temple and 
seva sadan and in installing the idols. 
Upon this point the present case would 
seem to be covered by the decision of 
Wocdroffe, J. in Kulsum Bibi v. Gulam 
Hussain.Kasim Ariff (33). The next point 
taken was that No. 48, Sankaritolla Lane, 
not being included in the schedules of 
properties in the deed of 1922, is no part e 
of the debutter estate. It is true that 
the schedules do not mention it, but that it 
is clearly embraced in the deed itself 
dppears from one of the passages quoted. 
‘“[ have commenced the construction of the temple 
‘for the deities and dwelling house, ete., for the 
shebait at premises, No. 48, Sankaritolla East 
Lane, I entertain a desire for the improvement of 
the debutter proptrties by constructing masonry 
house at No. 1, Swinhoe Street, Ballygunje, describ- 
ed in the Schedule Kha beluw. The above-mentioned 
premises are debutter properties and all the houses 


that will be constructed there shall be debutter 
properties.” . . < 


(33) 10 O W N 449, 
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The next branch of the argument re- 
lates to the deed of 1929, and it is con-. 
tended that the settlor had power to make 
the disposition which it purports to 
effectuate by reason of the fact that he 
acted with the consensus of the entire 
family. In this connection Mr. Banerjee . 
has argued that importance should be 
attached to the real purpose of the deed, 
It is primaiily a document in the nature. 
of a family arrangement by which the 
following objects were being effected: 
Firstly, possible disputes regarding the 
validity of the deed of 1922, and the 
respective rights of the members of the 
family thereunder, were being put an end 
to. Secondly, the worship and the manage-. 
ment of the Thakur were being regu- 
lated. Thirdly, the rights of the Thakur in 
No. 48, Sankaritolla Lane which was the 
most valuable of the properties was being. 
made clear. Fourthly, a different turn was. 
being given to the method of management. 
There can be no suggestion that tuls was an 
improper dealing with tke Thakur’s pro- 
perty, but on the oiher hand the new 
arrangements were all for the benelit of the 
Thakur. The disposition was approved by, 
all the members of the governing body,, 
and of the family, and the deed was signed 
by ¿Il capable of signing. In support of the- 
proposition that family arrangements are 
binding, reliance has been placed on the 
following cases: Stapilton v. Stapilton (34), 
Hoghton v. Hoghton (35), Helan Dasi v. 
Durga Das Mandal (36; Pokhar Singh v. 
Dulari Kunwar (37), Vedavyasa Alasingha: 
Bhattar v. Vedavyasa Venkatasudarsana. 
Bhattar (38) at p. 220%, Ramanathan 
Chetti v. Murugappa Cheti (39), Gajadhar 
Prosad v. Lachuman Lal (40), Rangaswami 
Gounden v.. Nachiappa Gounden (41), at 


(34) (1739) 1 Atk.8; 25 E R 1. 

(35) (1852) 15 Beav. 278; 21 LJ Ch. 482; 17 Jur. 
99: 51 BR 545; 92 R R421. 

(36) 4O L J 323. 

(37) 52 A 716; 125 Ind. Cas. 1; A IR 1930 AL, 
€87; (1980, A L J 6&8; Ind. Rul. (1930) All. 625. 

(38) A I R 1936 Mad. 294; 16% Ind Oas. 82; 70 
L J 424; 43 L W 614; (1936) M W N 583; 9 RM 
91 


Ll. P 

(39) 33 I A 139; 29 M 283,16 M L J 265; 100 
W N 825; 3ALJ707;8 Bom. L R 49840L J 
189; 16 M LJ 265;1M LT 327 (P C). 

(40) A IR 1927 Pat. 339; 103 Ind. Cas. 354; 8 P L 
T 759 


(41) 46 TA 72; 50 Ind. Cas. 483; Ag R 1918PC 
190; 42 M 523; 3u M L J493 17 A L J 536; 29C 
L J 539; 21 Bom. L R 640; 23 O W N 777; (1919 
M W N 262; 26 ML T5; 10L W 10%5;1 UPL] 
(P 0) 66 (PO). 6 
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p. 86* Ramgoudad Annagouda v. Bhausaheb 
(42) at p. 4021, Ahmad Azam v. Safi Jun (43), 
Jageshar v. Bhushan (44) and Sureshwir 
Misser v. Maheshrani Misrain (45) With 
regurd to these authorities I do not think it 
is necessary to say more than this, that 
their true application is expressed in the deci: 
sion in Sashi Kantha Acharjeev. Promode 
Chandra Roy (46) at pp. 8-4 and 88>} After 
considering a number of cases the judg- 
ment proceeds to say: - 

“On reading these decisions with care, it seems 
to us that if there is one principle that follows 
from all of thèm unmistakably, it is this, that the 
arrangement must be one concluded with the 
object of settling bona fide a dispute arising out 
of conflicting claims to property, was either 
existing at the time, or was likely to arise in 
future. Bona fide is the essence of its validity and 
from this it follows that there must be either a 
dispute or at least an apprehension of a dispute, 
which isavoided by a policy of giving and taking ; 
orelse all trunsfers or surrenders will pass under 
the cloak of a family arrangement.” 


Upon the principle thus stated, it is 
clear that the facis of the present case are 
far from being covered by the decisions to 
which reference has been made. There was 
no bona fide dispute or indeed any appear- 
ance of a dispute between members of the 
family regarding the property. The deed of 
1923 was not the expression of an agree- 
ment by which mu‘ual rights and obliga- 
tions were being adjusted by way of a 
giving and a taking. The documan:! itself 
and the circumstances surrounding it leave 
no room for doubt that it was essentially 
a deed to which the formal assent of the 
members of the family, and the members 
of the governing body, was being taken for 
the purpose of curing a disability in the 
settlor to revoke what he had done by the 
deed of 1922. Toat the document was a 
revocation of the former deed is left in no 
manner of doubt: 


“I with the consent of my family members hereby 
cancel and revoke the said two documents form- 


(42) 54 I A 396; 105Ind Cas. 708; A IR 1927 
P O 227; 52 B 1; 53M L J 350; 46 O LJ 267; 4 
O W N 876; 39 M L-T 250; (1927) M WN 736; 29 
Bom. L R138560; 32 CeW N 88; 27 L W 140 (P 0). 

(43) 2 Luck. 335; 97 Ind. Oas. 897; A IR 1926 
Oudh 561; SO W N 102 Sup. 

(44) AI R 1921 Oudh 134; 24005. 

(45) 47 I A 233; 57 Ind. Oas. 325; AIR1991 PO 
10/; 48 O 100; 3P LJ 80%; (1920) M W N 472; 39 
M L J 161; 23M L T 154;2 U PL R(PO) 128; 
12 L W 461; 18 AL J 1069; 25 O W N 191,416 
LJ 433 (P 0). š 

(46) 53 U 88; 138 Ind. Cas. 832; AI R 1932 Cal. 
600; 55 O L J 205; Ind Rul. (1932) Oal. 540. 
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ally, lest any trouble should arise in future. All 
the properties mentioned have been included in 
my seculir estate, and all the statements; terms 
and conditions in the said two documents havs 
become absolutely void and inadmissible,” 


What the settlor was clearly doing was 
to secularizs the estate previously mada 
debutter, and by means of a fresh dedicas 
tion to create a newdebutter. The ded. is 
to be cunstrued not by reference to the 
ultimate consequences of fact which might 
flow from its execution and adoption, but 
in the light of what it purports to say and 
the legal consequences of what it does say. 
The real question therefore which falls for 
consideration is whether, in spite of the 
authorities which have held that a dedica- 
tion once made cannot in the absence of 
express reservation be revoked, a consensus 
of the family can alter the position, and 
confer on the settlor the necessary power. 
The found stion of this doctrine is aa obser: 
vation of the Judicial Oommittee of the 
Privy Council in Duorganath Roy v. Ram 
Chunder Sen (47), The observation which 


is at pa 08* is as follows: Sie 

“Where the temple is a public temple, the dedi 
cation may be such that the family itself eoul 
not put an end to it, but in the case of a family 
idol, the consensus of the whole family might give 
the estate another direction.” 7 


‘The observation is in the nature of an 
obiter dictum but it has been applied in 
Gobinda Kumar Roy v Debendra. Kumar, 
Roy (48).. In Chandi Charan Das v. Dulal, 
Chan ira Paik (49) the.decision in the case 
last-mentioned does not seem to have ben 
accepted without gualitieabion, fof, ib was 
stated that in coasidəaring this question the 
rigots ofthe deity in whom ths propariies. 
have adsvluely ves:ed, and the faci that a 
Hindu whoendows a family deity does so for. 
the worship of h.s descendants from genera- 
tion tə generation have to be taken into 
accjunt. Their Lordships also said: l 

“But even if the consensus of the whole family’ 
can convert an absolute debutter pruparty into 
secular property, such consensus must be of all the. 


members, male and female, wio are interested in 
the worship of the deity.” 


_ fae proposition that by consent of all; 
parties then interested in an endowment, 
a dedication can be set aside, nas been 
seriously dzubted by Rankin, O. J. .in 
Surendra Krishna Roy v. [shwar Baubanash- 
wari Thakurani (50). Referring b)“ the 

(47) 4 LA 52; 2 U Sil; 3 Sar. 68L 4P O). 

(48)12 OWNI. ` i 

(49) 54 O 30; 98 Ind Oas. 634; A I R1926 Cal 
1083; 4ŁO LJ 479; 300 W N9930. ` ee 

(30) 6) O d4; L4t Ind. Oas, 793A I R 1933 Gal. 
%93; 6 R Q 20. i e 
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passage in tke casein Doorganath Roy vV. 
Ram Chander Sen (47) his Lordship observ- 
ed tLat it did nct appear to be intended as 
a considered opinion to that effect. and that 
before importirg any such dccliine into 
Hindu Law, there was. much to. ke con- 
sidered. and he adopted wuaat had becn said 
npon this questicn in Chandi Charan Das v. 
Dulal Chandra Paik (49). In the appeal 
from the decisicn in Surendra Krishna Roy 
v. Ishwar Bhubaneshwari Thakurani (50) 
whieh is reported in Jshwarit Bhubancesh- 
wari v. Brojo Nath Dey (51) tbeir Lordships 
of the Judicial Committee did not express 
dissent from the cpinion of the learned 
Chief Justice on this question but observed 
that they were not called upon to consider it. 

In view of the observatiors noted above, 
I am not satisfied that to hold tLe deed of 
1922 to have been validily revoked by the 
deed of 1929 would be right, without a 
very careful examination of tke circum- 
stances of the origina] dedication and thcse 
surrounding the so called family consensus. 
Attention should be directed to the provi- 
sion in the earlier deed which directs the 
balance of the income to be spent fir 
**Atithisalas and medical dispensaries, fr 
religious acis and works of public welfare 
at different places.” Another passage lass 
down that out of the balance money “tha 
work of deb seva and charities appertain- 
ing thereto as noted below in this deed 
shall be carried on.” Now the deed of 1929 
is not Merely silent on the question of 
“Atithisalas and dispensaries and works of 
public welfare at different places,” but in 
para. 13 expressly declares the debutter to be 
a private debutter and excludes it from the 
operation of all laws relating to public chari- 
ty. Reference may be made in this connec: 
tion to ths case in Jugal Kishore v. Laksh- 
man Das (52). lf the deed of 1922 created 
a rig. tin favour of the public as it would 
seem to Lave done, it is not easy to bring 
the reyocation within the principle of con- 
sensus so guardedly and dqualifiedly ex- 
pressed in Chandi Charan Das v. Dulal 
Chandra Paik (49) and so clearly doubted 
in Surendra Krishna Roy v. Ishwar 
Bhubaneshwarit Thakurani (80). 

‘As to the reality and completeness of 
the consensus, I entertain a serious doubt. 
The sheba and the worship of the family 

(51) 41 O W Ne 968; 168 Ind. Cas. 765; AI R 
1937 P'O 185; I L R (19387) 2 Cal. 447; 64 I A 203; 
1937 O L R 341; 19:7 AL R482; 9 R PO 317 
3 BR 550; 461 W 14; 1937 OWN 711; 6 OLJ 
572; 39 Bom. L R 933; (1937) M W N 968; (1987) 


"A L J 1008; (1937) 2 M LJ 527(P ©). 
(52) 23 B 659; 1 Bom. L R 118, 


179 10 


deity were matters in which the settlors’ 
descendants were vitally interested. Can it. 
be said, therefore, that the consensus was 


. real and effective unless every single mem- 


ber of the family, male and female, who was 
sui juris, aclually signed the document, and 
unless the assent of the numerous minors 
involved was expressed through a properly 
constituted guardian ? The evidence of the 
witness Nagendra Nath Banerjee goes to 
show that Nishabatialias Khenda, a daugh- 
ter of Bhabatarini was not a minor, and 
yet her signature deces not appear on the 
document. As regards minors, it is true 
that Bhabatarini signed fer herself and for 
her minor children. But whetker a natural 
guardian is competent to act for her minor 
children in a transaction of this nature is 
a question about which I am not convinced. 
Tn all the circumstances of this case, I am 
not prepared to say that the consensus, 
such as it was in the present case, could 
clothe the settlor with power to revoke the 
deed of 1922, more particularly when in 
that document he had expressly divested 
himself and his heirs of such a power in 
these words: 

“Nobody shall ever be competent to break or 
violate these rules. My heirs and other people 
who have been mentioned in connection with 
different matters regarding this document shall all 
be bound by all the rules and the relevant rules 
of this document. Nobody shall be competent to’ 
raise any plea or objection to rules mentioned in. 
this deed.” 

It remains now to consider the effect of 
the so-called “settlement’ of August 30, 
1929. (His Lordship considered the effect 
of ‘settlement’ of August 30, 1929, and. 
ultimately declared the plaintiff to be en- 
titled to act as shebatt). 

D. Order accordingly. 


wawan 
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The object of the U. P. Eneumbered Estates Act is 
to preserve the estates in the United Provinces and 
to liquidate the debts which had accumulated on those 
estates. The Actis not intended at all to apply to 
the subject of partition among the members of a joint 
family. Kent County Council v. Lord Gerard (l), 
referred to. [p. 858, col. 2,] 

Where therefore a decree is passed in a partition suit 
in regard to properties belonging to a joint Hindu 
family and the decree directs the payment of a 
certain amount by one of the co-parceners to another 
co-parcener with the object of making equal distri- 
bution of the property, the amount so directed to 
be paid does not constitute a ‘debt’ within the mean- 
ing of the U. P. Encumbered Estates Act, as it is 
in no sense a loan nor does it take its origin in any 
kind of loan. It is in fact a portion of the joint 
family property which is allotted to one of the co- 
parceners. Treating of such amount as debtis re- 
pugnant to the definition of the word “debt” ins. 3 
(a) of the Act. [p. 857, col. 1.] 

Obiter.—When acertificate of execution is sent to 
another Court, by the Oourt which passed the decree, 
as long as an execution certificate is outstanding, there 
is & pending proceeding for execution going on inthe 
Court which passed the decree, Jang Bahadur v. 
Bank of Upper India, Ltd (2), relied on, |p. 860, col, 1.) 

Where an execution Court in United Provinces 
which has passed a decree and sent it to another 
Court in another Province for execution, is legally 
directed tostay proceedings in execution, that Court 
should recall any certificate for execution of the 
decree which it has issued to another Court in another 
Province. Darbar Patiala v. Narain Das-Gulab Singh 
(3}, distinguished. [p. 860, cols. 1 & 2.] 


Ex. F. A. from the decisicn of the Civil 
Judge, Allababad, dated Octuber 10, 1936. 

Sir Tej Bahadur Sapru and Mr. Gopi Nath 
Kunzru, for the Appeliant. 

Messrs B. Malik and Govind Das, for the 
Respcndents. 


Bennet, J.—This is an Execution First 
Appeal by the decree-holder against an 
_ order cf the learned Oivil Judge of Allah- 
abad to the following effect : 

“Asthe judgment-debtor has applied under the 
Encumbared Iistates Act in Benares (vide order of 
Collector) execution cannot proceed and is shelved. 
Certificate sent shall be withdrawn.” 


This first appeal which was originally 
filed as a elvil revision came before a Bench 
which recommended a reference toa Full 
Bench which has now been. made. ‘The 
ground of the reference was that there was 
a decree passed in a partition suit in regard 
to properties Welonging to a joint Hindu 
family and the decree directed the payment 
of a certain amount by one of the co-parce- 
ners to another co-parcener, and the question 
which arose was whether the amount which 
was tobe paid constituted a debt within 
the meaning of the United Provinces 
Encumbefed Estates Act, Act XXV of 1934. 
On May 25, 1922, there was an agreement 
between the members of a very weaitby 
joint Hindu family to refer to arbitration 
the partition of the joint, family property. 
i 
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An award was given on November 30, 1925. 
That award is in a printed book. On 
February 25, 1926, the award was made a 
decree of Court in the Court of the Oivil 
Judge of Allahabad. The applicant before 
us, Babu Shiva Prasad Gupta, is the fourth 
party in the award and on Febraary 3, 1934, 
he mate an application for execution of 
his decree to recover the amount of 
Rs. 9,75,567 0-9 due on ths date of the 
application. Tre Allahabad Court was 
asked to attach a small house in Mohalla 
Daraganj and also to send transfer certifie 
cates for execution of the decree to Courts 
in Benares, Jaunpur, Gonda and Qalcutta. 
Such transfer orders were passed on 
August 10, 1935, and August 22, 1935. 
Certificates were issued bearing the date of 
November 11, 1935. Tae respondents in 
this first appeal who constitute the first 
party in the arbitration award, Babu Gokul: 
Ohand and others, made an application to 
the Collector of Benares on October 5, 1936, 
under the Encumbered Estates Act. On 
that date, the Collector transferred the 
application to the Special Judge. On 
October 9, 1936, the respondents made an 
application for stay of execution to the Civil 
Judge of Allahabad and on October 10, 
1936 the Civil Judge passed the order 
which is now under appeal. The Civil 
Judge also issued letters tothe Calcutta and 
Gonda Courts on October 21, 1935, with- 
drawing the certificate of transfer of the’ 
decree. Some further proceedings took 
place in the Court below and in this Court 
but as no decision was given on this matter, 
there is no question of any res judicata. 
Now learned Uounsel for the appellant has’ 
formulated three points for the decision of 
this Full Bench: (|) Does the U. P, Encum- 
bered Estates Act apply to partition decrees 
relating to joint family property ? (2) 
Having regard to the words used in s.7, 
tp. Incumbered Estates Act, could the 
proceedings in Calcutta relating to execu- 
tion against propeity in O ileutta be stayed ? 
and (8) The U. P. Legislature had no 
power to legislate with regard to properiy 
situated outside the United vrovinces. 

We shall first consider point No.l. We 
refer to the printed bcoks of the arbitration 
award which had been made a part of the 
decree of the Oourt. The decree merely 
states that the decree is èn terms of the 
award. The printed book states ‘on p. 3 
that the first party, who are the respondents 
befcre us, shonld have an estate of one- 
third in the family property. The second 
aod third parties, with whom we are not 
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concerned, have a share of one-sixth each, 
and the fourth party, whois the appellant 
before us, has a share of onesihird. The 
award divides the zemindart into four lots, 
also the jewellery and shares in companies 
and outstandings due to the Benares money- 
lending frm. Certain Government Pro- 
missory Notes and Postal Certificates and 
War Loans are divided npon p. 28 and also 
the business concerns of the family on 
pp. 28,29 and 30 which comprise among 
otber things a cotton mill. On p 33 itis 
stated{that : 

“taking into consideration the totality of all the 
circumstances we have decided to reduce the amount 
payable by the first party to the second, third and 
fourth parties to the extent indicated below : 

* .... To thefourth party—Babu Shiva Prasad 
Gupta .... Rs. 13,68,358-7-6." 

“We declare that the first party—Raja Moti Chand 
and cthers—is liable to pay the above sum and we 
do hereby order that party to pay to the second, 
third and the fourth parties, respectively, the amount 
mentioned opposite their names.” 

These sums are due as stated in the 
middle of p. 33 on account of the adjusi- 
ments of the claims of the varions parties 
as indicated above. On p. 35, there were 
certain provisions made as to how the 
amount was to be paid. From this recital 
it is obvious that the amount in question 
was to be paid by the first party to the 
fourth party in order to make an equal 
distribution of the joint family property. 
The joint family property consisted not 
only of the zemindari and the house pro- 
perty but of various valuable movable 
properties which were eilher money or 
could be easily converted into money. It 
is to be noted therefore that the amount 
to be paid was in no sense a loan ncr did 
it take its origin in any kind of loan, It 
was in fact a portion of the joint family 
property which was allotted to the appellant 
before us. 

We now come to the question of the word- 
ing of the Enacumbered Estates Act. This 
Act in its Preamble sets out that: “Whereas 
it is expedient to provide for the relief of 
encumbered estates in the United Pro- 
vinces.” That is, the intention of the Act 
is to give assistance and relief to estates 
which are encumbered, or in other words 
estates of which the owners have to pay 
debt pr where debt is a liability on the 
property. Ins. 2 (a) it is stated : 

“In this Act unless there is anything repugnant in 
the subject or context : 

(a) ‘debt’ includes any pecuniary 
a liability for unliquidated damages. 

In 8. 8 it isstated that the Special Judge 
shall call upon the applicant to submit to 
him a statement containing so far as may 


liability except 
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be practicable : . 

“(a) full particulars respecting the public and 
private debts to which the landlord in subject, or 
with which his immovable property or any part 
thereof is encumbered.” 


Under s. 9, a notice is published by the 
Special Judge calling upon the claimants 
having claims in respect of private debts; 
both decreed and undecreed, against the 
person or property of the landlord to make 
their claims. Under s. 10, the claimant 
gives some details. Under s. 14 (2), the 
Special Judge examines each claim and 
after hearing the parties and considering 
the evidence, he determines the amount, if 
any, due from the landlord to the claimant 
on the date of the application under s. 4, 
and provision is made for the Special Judge 
to reduce the amount of the claim by 
applying the Usurious Loans Act or the 
Agricniturists’ Relief Act, ete., and under 
sub-s. (7) he passes a decree for the amount 
that he finds due. Under s. 16 the Special 
Judge ranks all debts for priority in the 


following order: ; 

Class (1). — Debts recoverable under the Agra 
Tenancy Act 111 of 1926, the Oudh Rent Act KALI, 
of 1886 and the Land Revenue Act IIE of 1901. 

Class (2). — Public debts due to the Govern- 
ment snd public debts due to a local authority 
craating a charge on immovable property. 

Class (3) — Debts secured upon property against 
which the Collector may take action under the 
provisions of s, 24 up to the value of the secarity. 

Class (4).—Other secured debts. 

Clase (5).~Debts due on account of goods supplied 
or services rendered; and 

Class (6) — Unsecured debts due to a local 
authority, debts falling into Class (3), in excess of 
the value of security and other unsecured debts”. 


It is admitted that if the particular 
amount decreed is to come under the Ene» 
cumbered Estates Act in the present case, 
it will f:l} under the words in cl. (6) “and 
other unsecured debts.” The result of this 
wuld be that if the property were not 
sufficient to discharge all the other classes 
of debt then nothing would be awarded to 
the decree-holder. This appears to us to be 
a very anomalous result considering that 
the appellant before us is 8 ‘person who was 
a member of tke joint family aud the decree 
which he has obtained is a decree for part 
of his share of the joint Hindu family prop- 
erly. The Encumbered Estates Act 18 to 
preserve the estates of toe owners and in 
the present case, if this resulj ia to foulow, 
the Act would be used to deprive the appel- 
lant of part of his share of the joint family `. 
property. We do not think that that can 
ever have been the intention of thé Legisla- 
ture in passing this Act. In Kent County 
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Council v. Lord Gerard (1) at p. 639* there 
jsa passage in which Lord Herschell says: 

“My Lords, it would not be legitimate, in my 
opinion, to strain the language used in order to 
make it apply to a case to which it does not legiti- 
mately, in ics terms, apply on account of the sup- 
posed intention of the Legislature and the theory 
that that supposed intention can only be effectively 
carried out by giving to the words a meaning which 
- they do not naturally bear.” 

Now in the present s. 2 (a) which we 
have to interpret in this appeal, there cccur 
the words “unless there is anything repug- 
nant in the subject or context’. We have 
to consider whether the subject of a parti- 
ticn suitis in any way repugnant to the 
use of the word “debu” in the Encumbered 
Estates Act. Nowa partition suit is a divi- 
sion cf a joint family property between the 
members cf a Hindu joint family. Each 
member who is entitled to a share of the 
joint family property should in equity re- 
ceive the full amount of his share. Wedo 
‘not see why the Encumbered Estates Act 
should be introduced in order ta give one 
member of tLe family mire than his share 
and to give another member of the family 
less than his share. Sucha principle is in 
no way the intention of the framers cf the 
Encumbered Estates Act. No doubt the 
respendents will benefit by the reduction to 
a small amount or the total abolition of the 
amount which they were required to pay 
and the appellant would have a correspond- 
ing loss but we fail to see why the Encum- 
bered Estates Act should be used in this 
manner. It does nol, in any sense, preserve 
the estates of the members of the family 
taken asa whole. It is merely causing loss 
to one fora gainto the other. The object 
of the Act was to preserve the estates in the 
United Provinces und to liquidate the debts 
which had accumulated on those estates. 
We do not think that the Act was intended 
at all to apply to the subject of partition 
among the members of a joint family, and 
accordingly, in our opinion, the subject is one 
wkich is repugnant to the definition of the 
word “debt” in s. 2 (a) of the Act. We note 
that comments have been made in one of 
the text books on the fact that certain 
amendments should be made of this sub- 
section and the proposed amendment was 
the addition of the words: 

: “Maintenance decree for torts, trust money, trade 


debts unconnected with eamindari, and arrears of 
rents for houses ang shops.” 


_ There are no doubt many other amend- 
ments which might be made, andin our 


(1) 0897) A. O 633; 66L J Q B 677; 77 L T 109; 46 
W R ili; 613 P 804. i 
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opinion, the present case is one which should 
not come under this sub sec'ion. Instead of 
specifying all the matters which should be 
excepted from the operation of this defini- 
tion, the Legislature has made provisi:n for 
the discretion <£ Courts in these words 
“unless there is anything repugnant in the 
subject or context.” We consider that the 
present expression mentioned is quite suffi- 
cient for the purpose and that under that 
expression we can hold that the present 
Act does not apply the word “debt” to the 
present case. On this view of the matter, it 
ig clear that tbe Court below was incorrect 
in passing a stay order. Such a stay order 
was passed under s. 7 of the Act which 


provides as follows : 

‘\a) All proceedings pending at the date of the 
said order in any Civil or Revenue Oourt in the 
United Provinces in respect of any public or pri- 
vate debt to which the landlord is subject, or with 
which his immovable property is encumbered, 
except an appeal or revision against a decree or 
order, shall be stayed, all attachments and other 
execution processes issued by any such Court and 
then in force in respect of any such debt shall 
become null and void, and no fresh process in 
execution shall, except as hereinafter provided, be 
issued." 


In our view, the proceedings under the 
Eneumbered Estates Act will not apply to 
this particular debt and, therefore, the Court 
below which has before it the execution of 
the decree for this particular deb!, should 
not have stayed the execution of the decree 
as it is not a debt to which the Act will 
apply. 

It is not necessary for us to decide the 
remaining two points which have been 
argued but we consider that it will be useful 
to come to a decision on point No. 2. What 
the Court below has d:ne is to recall its 
certificate for execution of the decree in the 
Court in Caleutta and this is objected to 
by lew-ned Counsel for the appellant. The 
objection which has been taken is that 
s. 7, Encumbered Estates Act, can only 
apply to property in the United Provinces 
and that the property which might have 
been taken in execution ia Calcutta is pro- 
perty outside the purview cf the Legislature 
in these Provinces. On the other hand, it 
Occurs to us that we have to see whether 
the Court in Allahabad has taken any action 
which is correct for it to take under the 
provisions of s. 7 (1) (a) on the supposition 
that there was a debt which did. come 
under the Encumbered Estates Act and 
that the order of the Court was correctly 
passed for stay of execution. Nowin this 
connection we may refer to the procedure 
laid down by the Civil Procedure Cade in 
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regard to transfer of decrees for execution. 
In the Code itself ss. 38 to 46 deal with this 
matter of transfer of decrees for execu- 
tion. There is provision in these sections 
for the Court which pass-d a decree send- 
Ing a certificate to another Court, and under 
s. 40 the Court might be in another 
province. When such a decree has been 
sent for execntion, eertein rules apply, 
namely O. KAT, rr. 5 to 10. Now the 
Code does not pr-vide under what circum- 
stances the Court which passed a decree 
is to recall its certificate. The procedure 
is that where a Court to which a decree is 
transferred for execution completes execu- 
tion in its jurisdic'ion, it returns the cer- 
tificate with a report as to what has 
happened in the execution.. The Oourt 
which has passed the decree has mean- 
while kept the execution file pending and 
the execution file is not transferred to the 
record room as long as a certificate for execu- 
tion issued to another Court is outstand- 
ing. In this connection we may refer to 
a ruling of their Lordships of the Privy 
Council in Jang Bahadur v Bank of 
Upper India, Ltd. (2), where their 
Lordshits state on pp. 683 and 634* as 
follows: 

“Under cl. (c; of s. 39 of the Code of 1908 a 
decree directing the sale of immovable property 
situate outside the local limits of the jurisdiction 
of the Court which passed it, may be transferred 
for purposes of execution to the Court within 
whose jurisdiction the property is situated. On 
such transfer the former Gourt does not altogether 
lose seisin of the decree.” 

It may, therefore, be said that as iong as 
an execution certificate is outsanding, there 
is a pending proceeding for execution going 
on in the Court which passed the decree. Sec 
tion 7 (1) (a) states that all proceedings for 
egecution “pending at the date of the order 
shall be stayed. Is it a fair interpretation 
of this direction to say that the Allahabad 
Court when itis directed to stay execntion 
of this decree should recall the certificate 
which has been issued to 
should the Allahabad Court allow proceed- 
ings in execution of this decree to go on in 
Calcutta although the execution is stayed 
in the Courtin Allahabad? We are of opis 
nion that the Allahabad Court was correct 
in adopting the former ccurse, on the sup- 
position tliat the-matter came under the 
Encumbered. states Act. It appears to us 
that where an execution Court which has 

(2) 26 A L J 681; 109 Ind. Oas. 417; AIR19°8P0 
162; 3 Luck 314; 55 I A 227:5 O W WN 502; 32 OWN 
790,48 O LJ 23;28 L W 25:30 Bom. L R 1373; 53 
M LJ 545; (1928) M W N 863(P 0) 
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passed a decree is legally’ directed to stay 
proceedings in executioa that Oourt should 
recall any certificate for execation of the 
decree which it has issued to another Oourt. 

In this connection, reference was made by 
learned Counsel for the appellant to Darbar 
Patiala v. Narain Das-Gulab Singh (3), in 
Which a Bench of this Court has held that 
a Court in the United. Provinces is not 
competent under s. 153, Civil Procedure 
Code, to issue a stay orderto a Oourtin 
another Province and that the object of the 
Encumbered Estates Act is solely to pro- 
tect encumbered estites ia the United 
Provinces, not to protect debtors. Now, in 
that case, the Court in the United Provinces 
was asked to issue an injunction for the 
stay of proceedings of a decree passed by a 
Court outside the United Provinces. That 
is not the case here because it is not the 
Calcutta Gourt which passed the decree. 
Tte cases, therefore, are different. Learned 
Counsel further argued on the third ground 
that the United Provinces Legislature had 
no.powar to legislate in regard to property 
situated outside the United Provinces, and 
in tbis connection he referred to 2 decision 
of a Rench of this Court of which twoof . 
us wera members in Wahid-ud-Din. v. 
Makhan Lal '4), This ruling laid down 
that under s. 80A (3), Government of 
India Act of 1919, the Local Legislature 
of a Province cannot validly make lws to 
affect the rights and properties outside 
the boundaries of the Province. We think 
that this point does not arise in the present 
case Learned Counsel desired that mention 
should be made in this conuection of s. 205 
(1), Goverament of India Act of 1933, 
which provide. for appeals to the Federal 
Court ‘where the case involved a substantial 
question of law as to tha interpretation of 
that Act or any Order in Council made, 
thereunder. He raferred to the Order in 
Ovunell styled: 

“The Government of India (Adaptation of Indian 
Laws) Order, 1937, which provided in para. 7 as 
follows : 

Subject to the foregoing pro sions of this order, 
any reference by whatever form of words in any 
Indian Law in force immediately before the eum- 
mencement of this order to an authority compe- 
tent at the date of the passing of that law to 
exercise any powers or authorities, or discharge 
any functions, in any part of British India shall, 
where a corresponding new authority has been 
constituted by or under any part of te Govern- 


(3) 1938) A L J 481;176 Ind. Cas 625; AT R1938 
All, 434; I L R (1938) All, 650; 1938 R D 561; 1938 A 
LR 666;1L RA 239.. > 

(4) (1938) A L J #79; 178 Ind, Gas.177; AIR 1938 
All. 564; ILIR (1938) All. 781; 1938 R D 782; UR A 
279; 1938 A L R 822. 
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ment of Indie Act, 1935, for the time being in force, 
have effect until duly repealed or amended as if it 
were a reference to that new authority.” 

‘The argument of tne learned Counsel was 
that under this paragraph fcr the purpose 
of the Government of India Act of 1939 
the Encumbered Estates Act although 
passed before that Act should be considered 
as having been passed after that Act and 
that, therefore, any question which would 
arise on the interpretation of that Act 
would give rise to an appeal under s. 209 
tothe Federal Court. We do not desire to 
express any opinicn on the merits of this 
argument. In the present case, we consider, 
cur decision on the point No, 1 is sufficient 
for the purpose of thiscase. Accordingly 
“we allow this first appeal with costs and 
set aside the order of August 10, 1936 of 
the learned Civil Judge and direct that the 
execution should proceed in whatever Court 
the decree-hoider desires. 


8. Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 566 of 1937 
October 18, 1933 
Wort AND AGAR WALA, JJ. 
INDERJIT RAI—PLAINTIFR—ÅPPELLANT 
VETEUS 
BULAK CUAND AND OTuERS— DEFENDANTS 
— RESPONDENTS 

Bengal Land Revenue Sales Act (XI of 1859), s. 33— 
Taking out. of a money order to office of origin, whe- 
ther payment to Collector of revenue~No arrears of 
land revenue—Suit to set aside sale, if barred. 

In no part of the rules of the Touzi Manual could it 
besaid that the Government have agreed thatthe 
post office should be the agent for the purpose of 

receiving payment ard it cannot, therefore, be held 
that the taking out of a money order in the office of 
origin could be considered a payment to the Collector 
of therevenue Bilash Chandra Roy v. Rajendra 
Chandra Das (2), dissented from. 

A suit to set aside asale is not barred under s. 33, 
Bengal Land Revenue Sales Act, where a sale is held 
for arrears of land revenue, but there were no such 
arrears, Balkishen Das v. Sempaon (1), relied on. 


G. A. from the appellate decree of the 
_ District Judge, Shahabad, dated December 
22, 1436. © 
Messrs. S. M. Mullick and G. P. Shahi, 
for the Appellant. ; 
Messrs. B.C. De and B. N. Rai, fcr the 
Respondents. 


Wort, J.—This appeal arises out of an 
action toecet aside a sale for arrears of 
revenue. The appeal is by the plaintiff. Ib 
is not disputed that the last date cfthe 
payment af the revenue’ of the particular 
kist in question was iai 28, 1933, nor 
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is it disputed that the actu l payment made 
by money order arrived on April l; this 
was the plsintiffs own case. Tne money 
order arrived on April L, although in fact 
it was taken out by the plaintiff on 
March 24, 1933, and should hive, in the 
ordinary course of events arrived in time. 
It appears from the evidence which the 
plaintiff himself adduced in the case that 
the delay was caused by the post office of 
origin. Now, it might have been the case 
of the plaintiff that, having regard to all 
the circumstances of the case, the Court 
ought to have assumed that tue payment 
was made in time. But this was not his 
case; his case in the plaint and throughout 
in the Courts below had been that the last 
day of payment was not March 23, 1333, 
wilbin the weaning of s.3 of Act XI cf 
1¢54, but some later date presumably May 1. 
It was on that allegation that the action 
failed as I have already sated. Twoor 
three points were raised in this case. One 
is the objection to the suit by reason of s. 33 
of the Act; this is raised by Mr. De who 
appears on behalf of the defendants- 
respondents. In my judgment, however, 
that is not a bar tothe suit if in fact there 
were no arrears of revenue, The view I 
have taken of Balkishen Das v. Simpson 
(1), is that their Lordships of the Judicial 
Committee in the opinion expressed by 
Lord Watson held that in the case of there 
being no jurisdiction to sell in the sense 
that there were no arrears of revenue, 
s.33 of Act XI of 1859 would not stand in 
the way of the plaintiff even although he 
had not raised the question before the 
Oommissioner. Lord Watson in the course 
of his judgment in that case made this 
observa'lin: 

“The result is that the whole proceedings of the 
Collector, with a view to the sale of the 5 annas share 
were beyond his jurisdiction, and are not entitled 
tothe protection given him by the Actin cases where 
sale is authorized, although it may be attended with 
scme irregularity or illegality.” 

‘Lhe ‘itlegality’ as Lunderstand the expres- 
esicn used by the learned Law Lord in that 
case, did not mean an illegality in the 
sense that there were no arrears of revenue, 
and therefore the Collector had no juris- 
dicticn to sell. In my judgment, tnerefore, 
so far as s. 33 of the Act is concerned, 
there is no bar to the plaintifi’s suit.e But 
in the view that I take of the ma‘ter that 
question does not strictly arise. Mr, Sushil 
Madhab Mullick relies upon the Board’s 
Touzl manual, 1923, which purports to bea 
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manual of instructions for the guidance of 
the esta! lishment engaged in keeping the 
accounts of the ordinary land revenue and 
the Iccal cess demands, Had the circum- 
stances been otherwice, the plaintiff could 
have got great assistance from r. 30 of 
those rules (at p. 32 of the Manual). Rule 30 
provides inter alia: 

“Tf a remittance of land revenue by money order is 
received in the Treasury after the sunset of kist day 
(the latest date of payment), a note should similarly 
be made across the acknowledgment in red ink that 
the payment is ‘too late for kist day’ (the latest date 
of payment).” 

In this care the acknowledgment was sent 
back and received by the plaintiff without 
- this endorsement; and Mr. Sushil Madhab 
Mullick contends that, as they did not 
comply with their own rules, there wes 
some form cf estoppel. The only estop- 
pel there could possibly be would, in my 
judgment, amount to this, that they would 
be estopped from asserting that the money 
was not received in time. But as pointed 
out in the earlier part cf my observations, 
the plaintiff's own case is thatthe money 
was received on Aprill. In tho:e circum- 
stances Mr. Sushil Madhab Mullick relies 
upon the decision in Bilash Chandra Roy 
v. Rajendra Chandra Das (2) Newbould 
and Ghose, JJ. in delivering the judgment 
of the Court there, came to the conclusion 
that the presumption would have to be 
that the money had been received one day 
before the last date of payment. They then 
said that apart from that point they would 
have to hold as a matter of law that the 
contract had teen performed quite apart 
from the dates, because Government pres- 
cribed or sanctioned a certain method cf 
payment and that that method of payment 
had been adopted by the estate owner or 
the zamindar, and therefore as a matter 
of law, it’ would have to be held that the 
payment had been made in time. The 
learned Judges made this observation : 

“The question appears to us to depend, not on whe- 
ther the post office can be considered the agent of the 
Oollector authorized to give a valid receipt for 
arrears of revenue, but on whether the payment wase 
made in a manner and at a time prescribed orsanc- 
tioned by Government,” 

- References were then made to Illus. d) of 
s. 50, Contract Act, IX of 1872, and to r. 61, 


Touzi Manual which prescribes : l 

“payment by means of a revenue money order as 
one of* the manners in which a payment of land 
revenue may be made.’ 

It was held that 

“this rule must be read subject tothe other rules as 
summarized in the ‘instruction for the remittees’ 


guidance,’ 
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Reference was then made to the fifth 
instruction providing : 

“Remittances of Jand revenue,should be madea 
sufficient time before the kist day to ensure their 
reaching the Treasury on or before that day.” 

The learned Judges then proceeded to 
say as follows : 

“Weare unable to hold that the condition prevents 
the plaintiff from establishing that his payment at 
the post office was a payment in the manner and time 
prescribed so that it would take effect from the time 
of payment there.” 


I have already indicated with great res- 
pect tothe learned Judges thatthe obser- 
vation on this point is a mere obiter having 
once come to the decision that the payment 
was in fact made in time, and with equal 
respect I would disagree with the conclu- 
sion that in the circumstances they were 
entitled to hold as a matter of law that the 
payment was made at tke time that the 
money order was taken out to the office of 
origin. The learned Judges appear to 
consider the rules made id the Tauzi 
Manual as being a sort of contract between 
the parties. They do not forget the rule 
relating to the payment to be made in time. 
But if one part of the rules of the Tauzi 
Manual is taken as a contract, the other 
part of the rules must also be so taken. In 
nopart of the rules could it be said that 
the Government have agreed that the post 
office should be the agent for the purpose 
of receiving payment and it is only in cir- 
cumstances of that kind that it could be 
beld that the taking out of a money order 
in the office of origin could he considered a 
payment to the Collector of the revenue. 
The difficullies of the plaintif in this case 
are largely his own construction. He has 
asserted that the payment was made on 
April 1. Had he left it to an assertion that 
the payment was made in time and relied 
upon the estoppel which Mr. Mullick now 
relies upon, the case might have been 
different. But it is impossible in my 
judgment to hold that the payment was 
made in time having regard to what in my 
opinion are the plain facts of this case and 
the presumption in law which could be 
raised from those facts.¢ One of those 
presumptions is not a presumption that a 
payment made or a money order taken out 
at the office of origin is a payment of 
revenue. That being sc, it seems to me 
that the appeal fails and must be dismissed 
with costs, 

Agarwala, J.—I agree. * è 

8, Appeal dismissed, 
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* COURT 


First Civil Appeal No. 62 of 1935 
August 31, 1936 
Davis, J. O. anno TYABJI, J. 
SECRETARY or STATE For INDIA 
| —APPELLANT 
versus 
PEOPLES BANK (e NORTHERN INDIA, 
LTD, AND oTUERS— RESPONDENTS 

Bombay Land Revenue Code (V of 1879), ss. 137, 
187, 150 (¢)—Liyuor license granted to firm forfeited 
on account of firm's inability to pay instalments— 
Stock in ware-house, whether movables coming under 
s. 150 (c)—Government’s priority over secured credi- 
tors. 

Where as a result of the inability of the liquor 
- licensee firm to pay the instalments due and sub- 
sequent instalment on the license granted for sale of 
liguor on its premises, the license is forfeited, the 
stocks of liquor in the bonded ware-house belonging 
to the firm come within the scope of s, 150(c), Bombay 
Land Revenus Code, and they are movables in res- 
pect of which Government has no prior charge and 
the Government cannot claim preference over secured 
creditors in whose favour the stock has been mort- 
gaged, Ahmed Haji Esmail v. Parmanand Meghraj 
(2) and Venkatesh Ramkrishna v. Mabal Pa (3), 
referred to, Balmukund v, Collector of Ahmednagar 
(1), distinguished. 

F. 0. A, against the judgment and 
decree of Rupchand Bilaram, A. J. O. 
reported in 159 Iud. Qas. 972. 

Mr. Partabrai D. Punwani, Advocate: 
General, fcr the Appellant. 

Mr. Lingomal Narainsing, for Respond- 
ent No.l. . 

Davis, J. C.—Th:ıs is an appeal frem 
the judgment cf Rupchand, a. J. O., in 
which he gave judgment for the respon- 
denis, the plaintifis in the suit, for 
Rs. 5,275 and interest and costs, and it 
concerns tLe interpretation of s. 34, 
Abkari Act, and ss. 137 and 187 of the 
Land. Revenue Oode. The plaintiffs in the 
suit were tke Pecples Bank of Northern 
India, Lid, and they advanced Ks. 10,000 
to a firm of Shahani Brothers upon a 
stock of liqucr belunging to the firm 
and lying io the bcnded ware kouse. 
This firm had taken an “on” license for 
three years frcm Government fcr the 
sale of liquor.in premises known as the 
“Victoria Bar”, They had agreed to pay 
the sum of Rs. 26,100 by ihree monthly 
insltajments of Rs. 2,1/5, commencing from 
July 1, 1927, and ending March 2, 18.0, 
aud they defaulted in payment of tLe 
instalu eut due on January 1, 1929, and 
on March J, 49:9, the managing partner 
of the firm, Basgwan T., Shahani, informed 
the Collector of Karachi that he was 
unable tọ pay the ifsitalments due or 
pubsequent ae him also 
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that he had muirtgaged the stocks of 
liqueur lying in the bonded ware house in 
favour of the plaintiffs, tue Peoples Bank 
of Northern India, Ltd.. and in favour of 
the Punjab National Bank, Ltd., and 
asking tne Collector to auction the 
unexpired period of the license. The 
Collector of Karachi on Marca 2, 1929, 
asked the Collector of Customs, Karazhi, to 
detain the goods lying in the bonded 
wareshouse under s. 34, Abkari Act, and 
s. 154 of the Land Revenue Code. This 
was done, and by consent in a suit 
brought by the Pespies Bank, an order 
for Receivers was made and the stocks of 
liquor were s.ld by the Receivers and 
realized Rs. 9,869 11-LU; and in an order 
dated February 17, 1930, passed on an 
application under O. XL, r. 1, Civil 
Procedure Code, Wild, A J. ©. held that 
Government had a first charge upon the 
sale proceeds for the balance of the 
license fee due to them, namely Rs. 5,275, 
and it is to recover this Rs 5,275, that 
the present suit, out of which this appeal 
arises, is brought. 

Now, in their written statement the 
defendants claimed a first charge upon the 
goods in question, namely the stocks of 
liquor in the bonded ware-house under 
the statute law as well as under the com» 
mon law, and with their claim under the 
common law the learned Judge has dealt 
at length in his judgment and the case. 
under common law was not argued before 
us. But the Advocate-General for the appel- 
lant contended that the case under statute 
law had notbeen properly dealt with by 
the learned trial Judge. Far from “faintly 
suggesting,” as tre learned Judge remarks 
that the provisions of s, 137 of the Land 
Revenue Code applied, the .Advocate- 
General contends that he relies and did rely 
strongly on s 107 of the Land Revenue 
Code andthe Bombay case in Balmukund 
v. Collector of Ahmeanagar (1). which the 
learned Judge says, it was not necessary 
fcr him to consider. 

The learned trial Judge seems to have 
rested his decision, so far as the statute 
law is concerned, mainly upon s. 150 (c) 
and s. 154, Land Revenue Code, the 
stocks of liquor being movable property 
within the meaning of s, 1.0 (c). Speaking 
generally, the learned trial Judge would 
appear to be right when he says that 
the claims of Government do not have 


preference over the claim of secured 
(1) 36 Bom. L R 1103; 154 Ind, Gas, 519; AI R 1985 
Hom, 25; 59 B 154; 7 R B 330, : 
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creditcrs on immovable property other than 
the land in respect cf which the land 
revenue is due or on movuble property. 
And itis, 1 think, clear that when the 
Government filed their written stalement, 
they had nof in mind the limited claim 
which the Advocate-General, as the 
result of argument in, Court, was prepared 
to support, namely that Government had a 
prior right over these stocks of liquor as 
being Covered or as intended to be covered 
by the license in respect of which the 
license fee was in arrears; but, as in 
the case reported in Ahmed Haji Esmail 
v. Parmanand Meghraj (2), .Government 
claimed to have a prior claim over any 
of the immovable property of the 
defaulter with respect to the balance of 
unpaid liquor license fees, so it appears, 
they claimed in this suit a prior right 
over any of the movable property of the 
licensee. When the extravagance of this 
claim was pointed out to the learned 
Advocate-General, he limited his conten- 
tion to a prior claim upon liquor in 
possession of the licensee, and when it 
was then pointed cut that this might 
include wines kept by the licensee in 


his own private cellar for his 
Own private use, and which had 
no concern whatever with the license 
in respect of which the fees were due, 


the Advocate-General finally limited his 
contention to liquor covered or intended 
to be covered by the license such 
as was liquor in this case. Now, by 
virtue of s. 34, Abkari Act, fees leviable 
under the Bombay Abkari Act are recover- 
able as arrears of land revenue, and 
this section with s.. 187, Land Revenue 
Oode applies, so far as may be the prc- 
“visions of the Land Revenue Code relat- 
ing to the recoveries of land revenue and 
other fsimilar charges, to the recovery of 
the unpaid balance of this license fee 
on the “on retail license” of the Victoria 
Bar. Clearly some modification is required 
before rules, which have relation to land, 
can be applied to liquor licenses, buta 
clear distinction has long been drawn 
with respect to landin respect of which 
the arrears are recoverable and other land 
of defaulter, Land, in respect of which, 
arrears are recoverable, it matters not 
whether it is arrears of land revenue or 
charges. due fcr boundary marks, may be 
recovered by forfeiture and sale of the 
land itself, and s. !37, Land Revenue 


(2) 26 S L, R 390; 139 Ind. Oas. 47; AIR 1932 Sind 
121; Ind, Rul, (1932) Sind.110, 
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Code, applies; and all other charges upon 
the land are postponed to Government's 
charge. Osher land of the defaulter cannot 
be forfeited and sold but it can be sold 
under s. 190 (d), Land Revenue Code, 
but prior charges are not in that case 
postponed. This is very clearly set out 
inthe Bombay case in Venkatesh Ram- 
krishna v. Mabal Pa (3), and itewould only be 
possible by analogy to apply the provisions 
of es. 137 and 150 (b) to the liquor 
licenses in respect of which the license 
fes is recoverable; so it might be said 
that this can be forfeited’ and sold under 
s. 100 (b) read with s 187. The liquor, 
license has in fact been forfeited and 
sold and the proceeds of Rs. 5,500 credited 
to Government, but it has not been -étg- 
gested to us that this has been done 
under the provisions of s. 34, Abkari Act 
-read with ss. 137 and 187, Land Revenue 
Code, and not under the terms of the licanse 
itself. But, we are not concerned with 
this aspect of the case, We are concerned 
only with the question of a prior charge 
upon the stocks of liquor in the bonded 
Warehouse, and we are satisfied that 
these come within the scope of s. 150 (c), 
Land Revenue Oode, and that they are 
movables in respect of which Government 
has no prior charge. 

The Advocate-General bas not argued: 
that Government has a prior claim upon 
the stocks of liquor intended to be covered 
by the license on the ground that such 
stocks are by analogy crops upon the 
land under the provisions of s. 138, which 
apply, however, only to demands for the 
current year, but while it might- be 
possible to argue that stocks- of ‘liquor 
actually in the retail premises were to the 
license as crops were to the land, even 
this argument, which even the Advocate- 
General did not advance, could not, under 
any circumstances, apply to liquor in a 
bonded ware house under the Oustoms 
Authorities which might never come upon 
licensed -premises. We can find 
nothing in the judgment in Balmukund 
v. Collector of Ahmednagar’ (1), on which 
the learned Advocate-General relies, to 
assist us. Moreover, we think that judg- 
ment must be read with the judgment 
of the Privy Council reported in E. D. 
Sassoon & Co. v. Ramdutt Ramkissen (4), 
in which the difference in the mganing of 
the phrases “as if they were” and “are 

(3) 15 B 67. 

(4) 50 O 1; 70 Ind, Cas. 777; A I R 1922P C 374; 
49 I A 363; 37 O L J 336; 44 MLJ 758, 27OW N 
660; (1993) M W N se Sia O) 
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deemed to be’ .is pointed out We think, 
therefore, that the judgment of the lower 
Court was right in its ultimate conclu- 
sions, and we dismiss this appeal with 
costs accordingly. 

D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 480 
: of 1937 
October 26, 1937 


BoseE; J ‘ 
BHATYA SAHEB alias BALIRAM 
x — APPLICANT 


s TETSUus 

Pandit RAMNATH RAMPRATAP 

BHADUPOTE—Puaintirr—Non- 
. ÅPPLICANT 

Evidence—Privilege— Document of State— Privilege, 
when can be claimed—When State ts party and when 
it is not — Difference — Police during investigation 
making copies of person's account books in Police 
diary—Copy, if privileged in suit between such person 
and another— Revision —Interlocutory matier—Inter- 
ference, when proper. 

When the State is a party it is interested in the 
litigation and so before documents otherwise relevant 
can be excluded, the Court must be satisfied that the 
mind of a responsible officer of Government has been 
brought to bear upon the question whether if is ex- 
pedientin the public interest to give or to withhold 
the information asked for; and also that he has made 
his decision solemnly and with a due sense of res- 
ponsibility and not merely in order to avoid an in- 
convenient disclosure which may tell against his 
own side in the litigation or as a matter of mere 
departmental routine. When, however, the State is 
not a party, the position is different. It is no longer 
interested. It is no longer bound by the-rules of 
procedure which govern the parties to a suit and so it 
would then ordinarily be enough forthe Court to 
accept the unsworn statement of the head of the 
department, or whens, 124 of the Evidence Act ap- 
plies, of the public officer concerned. As to which of 
these two courses should be adopted in any particular 
caseis a matter which is purely discretionary with 
the Court. Robinson v.State of South Australia (4), 
relied on. [p 868, col.1.] 

During investigation, Police seized account books 
of a person and made copies of it in their diary. In 
another suit that person denied that he kept account 
books. The other party called for the copies made in 
Police diaries.. Police refused claiming privilege of 
“State document’: e 

Held, that account books were certainly not State 
documents and so pruna facie it was impossible to 
see how copiesof them could assume this important 
shape simply because they were written by a Sab- 
Inspector in the course of a Police investigation. 
The case diary as such was of course privileged but 
not necessarily every entry init. Neither the Police 
nor any other person, could evade the normal rules of 
disclosure by the simple expedient of entering matter 
for which no privilege could be claimed into an 
otherwise privileged document. Venlatachala 
Chettiar v. Sampathu Chettiar (4), Mohamed Bhotat 
v. Emperor (8) and Emperor v. Viswanath Pandurang 
Kumbi (9), relied on. i ; 
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High Court should not ordinarily interfere in revi- 
sion in a purely interlocutury matter, e.g, about 
admissibility of certain piece of evidence. But where 
the question is one of general importance and the 
opposite party does nut take any objection, it may do 
so. Butsuch cases must not be regarded as a prece- 
dent for interference in purely interlocutory matters 
of procedure which do not affect jurisdiction and 
which do not inflict irreparable injury. Ibrahim 
art v. Secretary of State (1), referred to. [p. 866, 
col. 2. 


App. for revision of the order of thé 
Court of the Sub-Judge, cf the First Olass, 
Bhandara, dated June 18, 1937. 


Mr. Y. V. Jakatdar, for the Applicant. 

Mr, D. N. Choudhuri, R. B, for the non- 
Applicant. 

Mr. J. Sen, Government Pleader, for 
the Deputy Commissioner, Bhandara. 

Order.—The question here is an interest- 
ing and important one relating to privilege 
in connection with dccumen!s of State. 

The plaintiff sues the defendant on a 
promissory note dated March 19, 1933. 
The defence is that it was executed for an 
illegal consideration and sə is void. The 
defendant's case is that he was being 
prosecuted for a criminal offence and had 
called a certain witness in his defence and 
in order to induce the man to depose in his 
favour, hid executed this note as a bribe. 
At least the defence comes to that although 
the word bribe is not actually used. H's 
learned Counsel explained here that it 
would have been too crude to exscute a 
note in favour of the witness directly 
especially a3 ha was a Government official, 
so the plaintiff's name was inserted, but 
the plaintiff was a mere benamidar for the 
other perscn who was the real payes. Tne 
defendant denies that he received any 
cash consideraticn and aleo states that the 
plaintiff was not in a posi'ion to advance 
the money. In order to establish this ne 
called upon the plaintiff tọ produce his 
accounts. The plaintiff replied that he 
hud none relating to the period in suit. 

About the time tnat this money is said 
to have been advanced, a Police investiga- 
tion was proceeding in connection with 
another offence—a cheating caje—entirely 
unconnected with the one for which the 
defendant was being prosecuted. During 
the course of the investigation the Police 
had inspected the plaintiff's account bycks 
aud made copies of them. In order to 
disprove the plaintifi’s story that he had no 
account bocks relating to that periòd and 
in order to establish his own case that the 
plaintiff did not lend him any money and 


that the plaintiff was not in a position to" 


advance the loan in suit the defendant called 


¢ 
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upon the Police to produce these copies 
which they had made. 
: The Circle. Inspector of Police Faiz 
Husain who had investigated the cheating 
tase was called as a witness and in his 
depositicn as D. W. No. 6 he admitted that 
he. had inspected the plaintiff's accounts 
and: admitted that his Sub-Inspector had 
made copies of tte relevant entries which he 
says he, checked. Itis these copies which 
the defendant wants. 

A number of summonses were issued in 
this connection, one being to the Station 
House Officer who issaid to bein posses 
sion of these copies. He was called upon to 
produce— ` 

(1) The reports made by Baktawarmal 
from July tu October, 1934 ; 
< (2) The case diary ; 

(3) The report of the Station House Officer, 
Gondia ; and 
- (4) The copy of the account book of tke 
plaintiff Pandit Ramnath. 

“This summons was returned with the 
following endorsement: 

i “Returned . ~ ......with the intimation that accord- 
ing tothe Police Manual para, 694 a copy of the 
B.;.1.. Report only could be given to the defend- 


art. The other papers, if required by the defend- 
ant, he should apply to the I-G. of Police.” 


No attémpt was made to approach the 
Tnspector-General of Police for permission 
but further summonses were issued to 
various Police Officers at Gondia. At one 
stage the District Superintendent of Police 
complained that the information given in 
the summons was vague and confusing 
and that" if “would require a great deal of 
unnecessary search to unearth a complaint 
so: vaguely described and sohe asked for 
further particulars. No notice was taken 
of this réqudst and instead the Oircle 
Inspector Faiz Husain was: summoned to 
produce the documents. On this the follow- 
ing reply was received from the Inspector- 
General’s office. 


i“As the documents are privileged, I regret they 
cannot-be. produced”. 


- It is signed— 
he Sheo Shankar Prasad, 
Superintendent 
for I-G. of Police O. P. 


On receipt of this letter the lower Court 
held. that as the Inspector-General of 
Police had written to say that the docu- 
ments are priviteged, Faiz Husain need not 
be summoned again and that the defend- 
añt would have to clcse his case. It is 
this order which the defendant seeks to 
revise. 

-In this Court the defendani’s learned 
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Ccunsel confined himself to the copies of 
the plaintiff's account books made by the 
Police and said’ that he would give up ‘his 
right to have the other documents, for 
which he bad asked, pr-duced. But go 
far as the copies of the accounts are ĉon- 
cerned, ke argued that by no conceivable 
stretch of imagination can they be regarded 
as documents of State or as being in any 
other way privileged. 

) desire to make thisciear at the outset. 
I am being asked to exercise revisicnal 
jurisdiction under s. 115 of the Code of Civil 
Procedure in a purely interlocutory matter 
about the admission of a certain piece of 
evidence. I am clear that in tke ordinary 
way I would have no jurisdiction todo so, 
but as Niyogi, A. J. O. interfered in a 
similar matter in Ibrahim Sherif v. 
Secretary of State (i) and in view of its 
general importance, I thought it right, to 
hear both sidesas well asthe Crown, All 
three appeared and ‘have thrashed the 
matter out at length. No objection has 
been taken to my competency to entertain 
the petition and so it is evident that every- 
body concerned wants the question to be 
setiled at this stagein the case. In civil 
matters, jurisdiction can be conferred ‘by 
consent and so for that reason and because 
the point has been so fully argued, I now 
proceed to decide the question, but make 
it plain that this must not be regarded, ag 
a precedent for interference iu purely inter- 
locutory matters of procedure which do not 
affect jurisdiction and which do not inflict 
irreparable injury. r 
. The Indian Evidence Act is anything but 
clear on this point. Section 123 prohibits 
anybody from giving evidence derived from: 
unpublished ofticial records relating to any 
affairs of State except with the permission 
of the officer at the head of the department 
concerned, and heis entitled to give or to 
withhold such permission as he thinks’ fit. 
This raisesthe following difficulties at once, 
First of all the section does not refer 
directly to documentary evidence, The, 
prohibition is in respect ôf æ living person 
whose lips are. sealed by this section. Of 
coulse a document is not evidence in itself 
except -in certain circumsiances. It has 
to be proved by a witness before it can be. 
admitted and it may be that the prohibition 
is effective to prevent ils proof and there- 
fore its prcduction in evidence, but even 
so the prohibition obtains only in respect 
of an unpublished official record relating. 


„(D AIR 1986 F: 25; 161 Ind, Cas, 668; 8 R N 
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to any affair of .State, Who is to decide 
whether the document in question is of that 
nature? Section 123 does not assist us 
there. The clause relating to the head of 
“the department concerned does not, in my 
opinion, give that official the right to 
determine whether the document is an 
unpublished official record relating to affairs 
of State. It merely gives him the right to 
give or to withhold permission in his 
absolute discretion when the document is 
of that kind, But the question is still at 
large as to who is to decide about the nature 
of the document. 


“ Section 124 is also not easy to construe. 
It states that no Public Officer shall be 
compelled to disclose a communication 
‘made to him in official confidence when he 
considers that the public interests would 
suffer by the disclosure: It is doubtful 
whether this can be taken to cover a copy 
made of a man’s account:-book in the course 
of a Police investigation and in any case it 
raisesthe same difficulty as before. Who 
is to decide whether the matter in question 
was a Communication made to the public 
officer in officiil confidence? the public 
officer or the Court ? We 


The difficulty is doubly felt when we 
find, as here, that the public officer in 
question has deposed freely about the 
contents of. the document or at any rate 
about parts of it. It would, in my opinion, 

e dangerous.to hold that ‘a witness may 
Speak freely about the contents of a docu- 
mentand then evade the waolesome -rule 
which states that a document must be read 
and‘ construed as a whole by ‘claiming 
official privilege under s. 124; and yet that 
is the inevitable result if the witness is to 
. be the sole judge. i i 


Then comes s. 162 which deals with the 
exact situation we are now considering, 
namely when a witness is . summoned to 
produce adccument. The first paragraph 
States that the document must be produced 
“notwithstanding any objection which there 
may be to its pfoductionor to its admis- 
sibility”. Then comes the second para- 
graph. 

“The Court, if it thinks fit, may inspect the docu- 
ment, unless it refers to matters of State, or take 


other evidence to enable it to determine on its ad- 
missibility.” 


It is clear e¢rom*this that the Court may 


not inspect the document if it refers to ` 
20 A Ld 110, 


matters of State, but it is not clear how the 
Court is to determine whether the docu- 
ment falls within that category or not. 


i 
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. An examination of these three sections 
reveals that two points of \iew are possible. 
The rst is baat the heaiofthe department 
concerned takes the necessary objection 
and that his decision is final. He is 
entitled to decide both whetber ths 
ocument is a document of State as well a3 
whether the evidence derived from it should 
be given or not. This is the view in 
Irwin v. Reid 2) at page 318*. The opposite 
poiut of view is to be found in Co ‘lector of. 
Jaunpore v. Jamna Prasad (3) at p. 3667, 
and there is thus much to be said in ite 
favour. | 

It would be meaningless to compel a 
Witness to produce a document in Court, 
if his decision or that of the head of the 
department wasintended to be final. Also, 
the position of the last clause in the 
second paragraph of s. 162 appears to 
indicate thatthe OQourt is entitled to 
take other evidence to determine whether 
the document is admissible or not, . lf 
that had not been the intention, then-the 
paragraph would have run thus : a 

“The Uourt, if it seeks fit, may inspect the 
document ‘or take other evidence to determine 
ir a admissibility, unless it refers to matters of 

ate, 

The only point of inserting: the clause 
“unless it refers to matters of State” 
in the middie of the paragraph imme; 
diately after the words “may inspect the 
document’ seems to be to indicate that 
the Court may not inspect a document 
in respect of which such a privilege. is 
claimed until ithas had an opportunity of 
determining its admissibility. and. for 
that porpose it may, ifit thinks ct, take 
other evidence. E a E od 

The words “take other evidence’ must 
mean evidence other than that of _ the 
document produced, and the. word ‘‘its’ 
must refer to the document produced. 
Therefore, since this clause is not, qualitied 
in that -paragraph 


evidence to determine 
the admissibility of a document in reg- 
pect of which this particular kind of 
privilege is claimed and that would be 


consistent with the rule which compels 
its actual production in Court. However, 


Since the Act itself is not clear on the 
point it is legitimate to refer to the 
(2) 48 er 63 Ind. Cas, 467; A I"R 1921 Cal. 232; 


25 C W N 150. 
(3) 44 A 360; 66Ind, Oas. 171; A I R 1922 All, 37; 





#Page of 48 O.--[Hd.] ih; 
tPage of 44 A.—[#a.] 
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English Law the Act 
‘based. 

As regards that one thing is clear at the 
outset. ‘There is a wide differecce between 
cases in which the State itself is a party 
and those in which itis not. In the former 
event the State ig bound by the ordinary 
rules of procedure which biad any other 
person who sues or is sued in a Civil 
Court. Ifthe state chooses to engage in 
commercial activities or render itself 
civilly liable in other ways, it cannot evade 
iis obligations and liabilities by claiming 
privilege in respects of dccuments relating 
to matters in ‘ccntrcversy in the suit 
except to the extent explained by the 
Privy Council in Robinson v. State of 
South Australia (4;. 

The manner in which such privilege 
is claimed is also different. The State when 
a party is beund by ail the usual rules 
about the disc. very and production of 
documents. If it claims privilege in res- 
pect ofany particular dceument, it must 
claim it upon affidavit in the usual way; 
alsoin suchacase ithe Court may righuy 
insist upon the sworn staiement of the head 
of the department concerned or even of a 
1espensible minister, 

When the State is a party it is interested 
in the litigation and so before dccuments 
otherwise relevant can be excluded the 
Court must be satistied that the mind of a 
responsible officer of Government has been 
brought to bear upon tLe questicn whether 
it is expedient in tue public interest to give 
orto witLhold the information asked for, 
and also thathe has made his decision 
solemnly and with a due sense of res- 
ponsibility and not merely in order to avoid 
an inconvenient disclosure which may tell 
against his own side in the litigation or as 
a matier of mere departmental routine. 

Wken, however, the State is not a party, 
the Position is different. It is no longer 
interested. It is no longer bound by tLe rules 
of prccedure which govern the parties to oa 
suit and soit would then ordinarily be 
enough ior the curt to accept the 
unswern statement of the head of the 
department, or when s. 124 of the Evidence 
Act applies, of the public officer concerned. 
"These two aspecis are considered at pp. 717 
and 41¢* of iLé Privy Council ruling just 
cited. Asto* which cf these two courses 
should be adopted in any particular case 
is a matter which is purely discretionary 

(4) (19381) A C 704; 100L J P O 183; 145 L T 408; 75 
SJ 45t; 47 TLR 454, 

*Pages of 1981) A, Gid] 7 


on which 
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with the Court. But this ‘still leaves thé 
main difficulty unsolved. Who is to 
decide whetLer a document is one of State 
or not? From tue observations made by 
their Lordships in the above case it seems 
that the decision lies with the Court.. Of 
course that was a case in which the State 
was a pariy. and itis true there jsa wide 
difference but the observations of their 
Lordships on this point seem to be of 
general application. 

Their Lordships came to the conclusion 


aiteran examination of the authorities 
that: 


“The Court has in these cases always had in 
reserve the power to enquire into the nature 
of the document for which protection is sought and 
bo require some indication of the nature of the 


injury tothe State which would follow its pro- 
duction.” 


They state that : 

“The existence of such a power is in no way out 
of harmony with the reason for the privilege 
provided that its exercise be carefully guarded so 
as not to occasion to the State the mischief which 


the privilege where it exists, is designed to guard 
against.” > 


They also state that : 


“The existence of the power ....... 18 confirmed not 
only by judicial pronouncement, but by widespread 


practice, and, may it not be added, by the reason of 
the thing ?” 


‘They add that the Oourt is entitled ia 
any particulurcase to prescribe tne manner 
In whica the claim of privilege is to be 
made if it is to be allowed. 

Some of the cases of which their Lordships 
approved as for example In re Joseph: 
Hargreaves, Lid. (5) and Hennessy v. Wright 
(6), were not cases in which the State was’ 
a party. On reading this case-law in 
conjunction with the provisions ofthe’ 
Indian Evidence Act I am of opinion that 
the following rules apply in India when 
the State is uot a party : 

(1) That ali decuments called for must 
actually be produced in Oourt, provided 
of course they arein the possession and 
power of the person who is summoned to 
produce them. 

(2) That in the case of State documents 
the privilege should ordfnarily be claimed 
by the witness who is summoned to 
produce them, though the Court may 
and shuld raise tLe objection of its own 
motion if it 18 satisned either from the 
nature of the document called for or 
otherwiee, as for example from a letter 
written by a responsibie pitblic ofticer in 

(5) (1900) 1 Ch. 347; 69 L J Ch. 183; 82 L T132; 7 
Manson 353; 4. W R 241; 4 Tax. Oas. 173; 16T L R 


155. è 
(6) 1888) 21 Q B,D 509; 57 LJ Q B 530; 59 L T 323; 
soca. ak 4 
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response tothe .summ^ns to produce, that 
it is an unpubl shed oficial record 
relating to an affair of State or acom- 
munication madeto the public officer in 
official confidence. 

(3) That wien objection is taken, the 
Qourt is precluded from inspecting the 
documen: that is entitled, if 2 thinks fit, 
(that is tosav, itis not bound) to examine 


other evidence tn determines its nature 
and character though not its con- 
tents. 


(4) Ordinarily it will be egough if the 
head of the department concerned certifies, 
not necessarily ina sworn statement, but 
in a latter or other document produced 
and proved by the witness concerned. or 
in some other way (e. g. under s. 57 of 
the Indian lIividence Act where the 
signatures of certain public officers need 
not be proved) that the document is an 
unpublished official record relating to an 
affair of State or a communication made 
toa public officer in official confidencs. 


(5) But the Court is not bound 
to accept that as final and may re- 
quire further evidence to satisfy 


itself that the document in question is 
really of that nature bearing in mind, 
however, the observations of the Judicial 
Committee in Robinson v. State of South 
Australia (4), that: 

“the Judge in giving his decision .....will be careful 
to safeguard the interests of the State, and will 
not, in any case of doubt, resolve the doubt against 
the State without further enquiry from the Minister,” 


or here the head of the department. 

(6) If after all this the C:-urt decides that 
the document is not privileged, it must be 
tendered in evidence, although in view of 
the possible disastrous public consequences 
which may flow from disclosure, it would 
be right and proper to allow the State a 
reasonable time for taking such steps as it 
thinks fit to have the matier set aside, 

-(7) On the otber hand if the Court cons 
siders thet the document is a State docu- 
ment of the nature described above then it 
cannot be admitted in evidence unless the 
party who seeks fis produ3tion produces 
the permission of the head of the depart- 
ment or the public officer concerned. The 
burden is on the party calling for the docu: 
ment.and the decision of tha head of ths 
department or the public officer concerned 
to give or to withhold consent is in that 
event final. ° 

Applying these rules to the present case, 
the first question which I have to determine 
is whether the dreumants called for are 

unpublished official records relating to an 
s i 
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affair of State or are communications made 
to a public officer in official confidence. As 
Ihave said four sets of documents wera 
called for. The first thres are undoubtedly 
privileged. It does not require a witness to 
describe their mature and so as I have said 
the Court can and indeed must of its own 
motion refuse to allow their production unless 
the defendant who called for them produces 
the necessary permission. This has been 
recognised here and Counsel has very right- 
ly con‘ined himself to the fourth sat, namely 
the copies of the account bocks. 

The Oirele Iaspector Faiz Husain tells 
us as D. W. No.6 that his Sub Inspector 
made copies of certain entries in the 
plaintiff's accounts at the plaintiff's shop. 
The plaintiff's account books are certainly 
not State documents and s3 prima facie 
it is impossible to ses how copies of them 
can assume this important shape simply 
because they were written by a Sub Inspec: 
tor in.the course of a Police investigation. In 
Venkatachala Chettiar v Sampathu Chet- 
tiar (7), it was held that the returns made to 
an Income-tax Officer are not documents of 
State. The position is much the same here. 

Defence Witness No. 6 Faiz Husain 
tella us that these copies were mide at tha 
plaintiff's shop, so they were probably not 
copied into the case diary direct, but even 
if they were, it would make no difference, 
The case diary as such is of course privileg- 
ed but not necessarily every entry in it. 
Neither the Police nor any other person 
cap evade the normal rules of disclosure 
by the simple expedient of entering m itter 
for which no privilege can ba claimed into 
an otherwise privileged document. See 
Sulaiman Mohamnat Bholat v. King-Em- 
peror (8. and Emperor v. Vishwanath (9). 
The correct procedure in such a*case is 
to seal up the rest of the document so 
that it cannot ba inspected and to diszlose 
only those portions which are not privileg- 
ed. See Maulla'’s Oivil Proc2dure Code, 
10th Edn, p. 622, and Judub Loll Siaw v. 
Kanai Loll Shaw (10). Also itis not neses- 
sary thatthe da¢ument should be left on 
record so to afford an unauthorised person 
an opportunity of tampering with it or 


“gesing it. The witness who produces it can 


furoish copies of the entries concerned, in 
the same way as copies of entries in ac- 


(7) 32 M 62;1 Ind Cas. 705; 19 M LJ 263. 

(8) 6 R 672 at p 673; 115 Ind. Cas. 899; A I R1929 
Rang. 87; 30 Or. L J 548; Ind Rul. (1929) Rang, 131. 

(9) I L R (1937) Nag. 178 at p 1/9; 170 Ind. Oas. 838; 
A IR 1938 Nag. 249; (1936) Cr. Cas, 1010; 38Or, L J , 
936; 10 RN 70. 

(10; 20 O 587. 
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count books dealt with. As their Lordships 
observed in Robinson's case (4) 

- “fhe privilege is a narrow one most sparingly to be 
exercised... the principle of therule is concern for 
fhe public interest and the rule will accordingly be 
applied no further than the attainment of that ob- 
ject requires.” 

“One of the earlier summonses was re- 
turned withthe remark that only a copy 
ofthe’ first information report could be 
supplied and my attention was drawn 
uring ihe argument to s. 1102 of the Code 
of Civil Procedure. But that section ex- 
cludes the statements mentioned in it only 
during the enquiry or trialin respect of 
any offence under investigation at the time 
when the statement was made. It does not 
apply to every proceeding ahether civil or 
criminal. Of course it may be that the 
matter is privileged on other grounds but 
not because of this section. 

“AB regards the objection that the sum- 
mons was vaguein that the documents 


were not described with sufficient particu: . 


larity to enable them to be recognised ; 
if might: have been a valid objecticn if it 
had not been for tle fact that the Circle 
Inspector, Faiz Husain, seems to have had 
no difficully in remembering the incident 
and the csse referred to. He actually 
corsulted his own notes about the proceed- 
ings'in the course of his evidence and gave 
exact particulars as tosumsand dates In 
the circumstances it is difficult to resist the 
conc] sion that the excuse was not a genuine 
one and that the Police were either playing 
for time or making a rouline excuse, 
although why they should want to do that 
is not easy to understand. 

I allow the revision. A fresh summons 
will. now issue for he production of the 
copies cf the plaintiff's accounts which 
D. W. No. 6 states that his Sub-Inspector 
nde in the couiseof the investigation aboul 
which he speaks. Prima facie these copies 
whether entered in the case diary ditect or 
made on separate sheets of paper are not 
privileged documen's. Butas this mattes 
hag nct really been determired it will be 
open to the witness cr the Lead of the de 
partment concerned (but nct the defendant 
for the privi'ege is rot his} to satisfy tLe 
lower Court that the documents really are 
unpublished cfficial records relating to an 
affair of S‘ute or that they are ecmmunica 
tions made tosa public officer in official 
confidence for reasons which have not 
appeared hitherto and which have not 
been dealt with by me. If they succeed in 
that tlen the documents cannot be used 
in evidence unless the defendant produces 
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the sanction of the Inspector General of 
Police. If not the. documents must be 
diselosed. 

In view of the fact that the objėction 
throughout has been by or on behalf of 
the Orown and not by the parties concerned 
and since my jurisdiction to act in tbis 
matter has really been conferred by consent, 
I will make no order as to costs. 

D. Application allowed. ` 


RANGOON HIGH COURT : 
Civil Miscellaneous Appeal No. 36 of 1937 : 
March 7, 1938 
Mya Bu AND SHARPE, JJ. = 
SINGH— APPELLANT 
versus 


BURMA RAILWAYS-—RESPONDENTg | 
Workmen's Compensation Act (VIII of 1923), 
s8. 32, 23—Rules under—Rr. 20, 21, 22, 24, 38~—Com-. 
misstoner,-when can dismiss application summarily—.- 
Commissioner not availing himself of powers under. 
r. 20 or r. 22—Procedure tndicated—R. 38, Pro-’ 
viso (b)—Commisstoner, if can issue commission for 
examination of witness. 

Rule 21, framed under s. 33, Workmen’s Compen- 
sation Act, does not give the Commissioner any- 
power to dismiss the application summarily unless 
the applicant has been examined; nor does r, 22,- 
give him any power of summary dismissal unless 
he has called upon the applicant to produce evi" 
dence in support of his application. Similarly ifthe 
Commissioner is not going to avail himself of the- 
power given him under either r. 20 orr. 22, he. 
ought to issue notice to the opposite party straight- * 
way and not put the applicant to the necessity of + 
an unnecessary attendance before him. Where the- 
opposite party appears and contests the claim but -’ 
does not file a written statement under r, 24 (9), 
it then becomes and is the Commissioner's duty to - 
examine him and to reduce the result ofthe exa- . 
mination to writing, in accordance with the express ` 
direction contained in r. 2: (2). Wheres the Oom- - 
missioner does not do so; such omission is a - 
substantial error in procedure. ror 

(Serious results from such omission pointed out.) .. 

There is nothing in the body of the Workmen’s ~ 
Compensation Act, which empowers or authorizes - 
the Commissioner to have evidence taken on com- 
Mission. Section 23 invésts the Commissioner with 
powers of the Civil Court, under the Code of Oivil Pro- 
cedure only for the purpose of taking evidence on 
cath and of enforcing the attendance of witnesses -~ 
and compelling producticn of @ocuments and mate-.. 
rial objects. Proviso (b) tor. 38 cannot, bereadas , 
authorizing the Commissioner to adopt a rule of 
procedure entirely outside and unconnected with. 
the scope cf the rales of procedure laid down by - 
the rules. There is no power or jurisdiction in the . 
Commissioner to issue commissions to examine | 
witnesses. Therefore, the issue of commission for | 
obtaining the evidence is ultraevires of the Com- -~ 
missioner, and the answers given by the witness to 
the interrogatories and cross-interrogatories cannot be 
received as legal evidence specially whenthe answers - 
are not reocrded beforé any Oourt or ayy officer exa- ” 
mining the witness on commission and are not given - 
on oath, Taylor v Cripps (J), relied on. ; 
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C. Misc. A. from an order of the Commis- 
‘sioner, Inseia, ia Workmen's O »mpsnsation 
Case No. 7 of 1936. 
Mr. Bhattacharyya, for the Appellant. 
Mr. Surridge, for the Respondents, 
Mya Bu, J.—This is an appeal against 
an order passed by the Csmmissioner for 
. Workmen's O>ompensation, [nseia, disallow- 
ing the appsllant’s claim for compensation 
foran. alleged total disabiemenot resulting 
from an injury received in the coarse of his 
employment as a spring-smith in the Loco 
Workshop of the Burma Railways at Insein 
on: January 23, 1936. Against such an 
‘order, an appeal lies to this Oourt under 
s. 30 11) (a), Workmen's Compensation Act, 
provided a substantial question of law is 
-involved in the appeal. The question of 
law which has been put forward as a ground 
of this appeal is that the Oommissioner 
based his tinding on inadmissible evidence. 
The issues cf fact between the appellant 
and tue Burma Railways are: (1) whether 
the eyesight of the appellant is permanently 
lost, and if so, (2) whether it is the result 
of the alleged accident. That an accident 
did occur to the appellant arising out of 
and in the course of his employment, was 
nət disputed by or on behalf of the respond- 
ents whose case is, (vide the evidence of 
Dr Prasad of the medical department of 
Burma Railways), to the effect that the 
accident did not cause direct injury to the 
eyeball but caused a punctured wound on 
the left lower eyelid only of the appellant 
with conjunctivitis of the lefi eyeball. The 
Chief Medical Officer, Burma Railways, 
gave evidence to the effect that he exa- 
mined the appellant's eye on or about 
December 22, 1936— the alleged accident 
having occurred on January 29, 1934— 
but found no trace cf injury having pie- 
viously occurred to the eyeball aud was 
unabla to detect any deterioration of vision. 
He, however, sent the appellant to be fur- 
ther examined by Oolouel Oormack who 
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Colonel Cormack might be dispensed with 
and with the cousent. of boih parties, 
decided to hive Colonel Cormack examined 
on interrogatories and cross-interrogat ries. 
Interrogatories were drawn up and filed 
before the Commissioner on bahalf of: the 
respondents. They were forwarded | to 
Colonel] Cormack wh) answered them. as 
per Ex. 3. Oa receipt of these answers, the 
learned Advocate for the appellant drew up 
cross interrogatories, which were sent to 
Oolunel Cormack who answered them -as 
in Ex. 5. Tnese answers conlirmed the opi- 
nion expressed by the Ohief Medical Otticer, 
Burma Railways, in his evidence and 
militated against the weight of the opinion 
expressed by Ur. V. R. Patel; the private 
Ophthalmic Surgeon, wh> gave evidence in 
support of the appellant's allegation, as to 
his vision. The learned Commissioner in hig 
judgment observed: 

“Tt is of course difficult to come to a decision 
when the doctors do not agree. . . I can see no 
reason for not accepting the evidence of Dr. Carrier 
and Colonel Oormack.” 

These observations show that the learned 
Commissioner was materially influenced by 
the opinion of Colonel Cormack in arriving 
at his conclusions upon the issues of fact, 
It is contended on behalf of the appellants, 
that the answers given by Colone! Cormick 
to the interrogatories and cross interogas 
tories are not admissible as evidence 
inasmuch as the Commissioner has no juris- 
diction to issue a commission for the exa- 
mination of witnesses. There is considerable 
force in this sontention, which, in my 
opinion, must be upheld. There is nothing 
ia the body of the Act which empowers or 
authorizes the Commissioner to hive evi- 
dence taken on commission. Section 23, in- 
vests the Commissioner with powers of the 
Civil Court, under the Gode of Civil Proce- 
dure only forthe purpose of taking evidence 
on oth and of enforcing the altend.ince of 
witnesses and compelling production of 
documents and materi objects. In Part 5 


* 


was then Ophtcalmic Surgeon at the General . of the rules, mada in exercise of the powers 


„Hospital, Rangova. 

The evidence ®f tue Chief Medical O.fcer 
was e nirary to that of the private Opnthal- 
“mic Surgeon whose evidence was adduced 
by the appellant in suppert of his case. Lao 
that-state of the evidence, the Commissioner 
‘considered it essential for t.e proper deci- 
sion of the cage, to have tne evidence of 
Colonel @ormack wh> at the time was 
Officiating Laspector General of Civil Hospi- 
tals, witn headquarters at Rangoon. The 
learned Comnuission-r, however, came to the 
conclusinn that the persvaal attendance of 
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of which runs as follows: 


couferred by s. 32 of the Act, there appear 
rules of procedure to be followed by the 
Commissioners in tke disposal of cases under 
the Act. Rule 38 of these rules enacts: 

“Save as otherwise expressly provided in the Act 
or these rules, the following provisions of Sch, I, to the 
Civil Procedure Vode, 1-03, namaly those contained 
in O. V, rr. 9 to 30; O. VIL, rr.9 to 18; O. IX, O. XILI, 
O. XVI; O XVII and O. XXIII, rf l and 2 shall apply 
to proceedings befure Oommissioners, in so far as 
they may be applicable thereto." 


‘here are two provisos to that rule, one 


“b, The Commigsioner may, fot.sufficient reason, 
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proceed otherwise than in accordance with the said 
provisions, if he is satisfied that the interests of 
the parties will not thereby be prejudiced " 


Order XXVI, Civil Procedure Code, which 
contains rules with reference to commission 
to examine witnesses is not menticned in 
r. 38. This omission, in my opinion, indicates 
the want of power or jurisdiction in the 
Commissioncr to issue ccmmissions to exa- 
mine witnesses. Therefcre the issue of 
commission for obtaining the evidence of 
Colonel Cormack was ultra vires of the 
Oommissioner, and the auswers given by 
him to the interrogatories and cross inter- 
rogatories cannot be received as legal evi- 
dence. Iam reinforced in this conclusion 
by the decisicn of the Court of Appeal in 
Taylor v. Cripps (1) which deals with the 
question of jurisdiction of a County Court 
Judge sitting to hear an application for 
compensation under the Workmen’s Com- 
pensation Act, 1906. The circumstances of 
that case were such as would justify a 
County Court Judge's order to have the 
appellant’s evidence to be taken on com- 
mission or before an examiner if the Judge 
had jurisdiction to make such an order but 
it was held that the Judge had no jurisdie- 
tion to make such an order. Proviso (b) to 
T. 38 cannot, in my opinion, be read as 
authorizing the Ocmmissioner to adopt a 
rule of procedure entirely outside and un- 
connected with the scope of the rules of 
procedure laid down by the rales. 

There is another ground for holding that 
the answers given by Colonel Cormack to the 
interrogaturies and cross-interrogatories 
were not legally admissible as evidence, 
The answers were not recorded before any 
Court or any officer examining the witness 
on commission. Interrogatories were for- 
warded direct to Colonel Cormack by means 
of a letter of request and Colonel Cormack 
also fcrwarded his answers to the Commis- 
sioner in the form of a letter in compliance 
with the request. The answers were not 
made on oath. Section 5, Oaths Act, 1873, 
provides that oaths or affirmations shall be 
made by all witnesses, that is to say, all per- 
sons who may lawfully be examined by any 
Court. This mandate was not observed in 
this case. The omission to observe this man- 
date is not sufficient to invalidate the pro- 
ceeedings or render inadmissible any evi- 
dence, but in the present case, the evidence 
of Oolonel Cornfack was not only nut given on 
oath but it was not recorded by any person 
authorized to record the evidence. The ans- 
hut thar by Colonel Cormack are not ad- 
I Rep. 515; 111 L T 780:30 T i, R ae Rn 
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missible as evidence, and from the judgment . 
of the learned Oommissioner it is clear 
that he treated the so-called evidence of 
Colonel Cormack as the main pivot in. the 
case. For these reasons, the order of the 
Commissioner for Workmen's Uompensation, 


Tnsein, disallowing the appellants claim is 


set aside and the case will be remanded to 
the Commissioner for Workmen’s Oompen- 
sation, Insein, to proceed to record such 
evidence as the parties may desire to 
adduce according to law, and upon such 
evidence together with the evidence which 
had already been taken before the passing 
of the order under appeal to dispose of the 
case according to law. Each party must 
bear its own costs of this appeal. 

Sharpe, J.—On January 29, 1936, the 
appellant, who was then employed by the 
respondents as a spring-smith in their 
Locomotive Workshop at Insein, received 
an injury to his left eye. Asa result of that 
injury, he was away from work for about. a 
month and after resuming work at the end 
of February, he continued in the respon- 
dents’ employ until September 30, 1936, 
when he was discharged on the ground, so 
the respondents then said, of “reduction of 
staff.” The appellant asked the respond- 
ents’ agent for re-instatement or comper- 
sation but the latter regretted that nothing 
could be done for the appellant who, he 
now said, was “rightly discharged on the 
ground of comparative inefficiency.” The 
appellant, I would point out, had been con- 
tinuously employed by the respondents 
since January 1925. The appellant placed 
the matter in the hands of a Pleader who 
wrote to the respondents claiming compen- 
sation for his client under the Workmen’s 
Oompensation Act (to which I will hereafter 
refer as “the Act’). It does not appear 
whether the respondents made any reply 
to that letter; at any rate, on December 10, 
1936, the appellant filed an application 
for compensation before the Commissioner 
for Workmen's Compensation, Insein. Jn 
that pplication, waich was in proper form 
according to the Act and®the Rules made 


thereunder, the appellant alleged that the 

“result .{the injury sustained by (him) arising out 
of and in course of his employment is a permanent 
partial disablement of vision of left eye and an 
almost total disablement of the vision of the right 


eye. 

Part 5 of the Rules madg under the Act 
very carefully lay down the pfocedure to 
be adopted by Commissioner in the disposal 
of cases under the Act. By r. 20 the 
Commissioner may cause the applicant to 
be examined, and by r.21 he may, after 
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considering the. application and the result 
of any such examination of the applicant, 
Summarily dismiss the application. If he 
does not so dismiss the application, the 
Commissioner may, by r. 22, require the 
applicant to produce evidence in support of 
his application before calling upon any 
other party; and, if the applicant then 
fails to make out a cese for the relief 
claimed, the Commissioner may dismiss his 
application. It will be seen that rr. 20, 21 
and 22 contain a number of provisions 
which are permissive and not obligatory, 
but r. 21 does not give the Commissioner 
any power to dismiss the application sum- 
marily uuless the applicant hus been 
examined (because he has first to consider 
the application and the result of any 
examination of the applicant under r. 20); 
nor dces r. 22 give him any power of 
summary dismissal unless he has called upon 
the applicant to produce evidence in fsup- 
port of his applicaticn. So that, though 
‘the Commissioner need not either have tne 
applicant examined (under r. 20) or require 
him to produce evidence (under r. 22), yet 
he cannot dismiss the application sum- 
marily unless he either has the applicant 
examined or requires him to produce 
evidence. Rule 23 requires the Commis- 
sioner to give notice to the oppcsite party, 
if the application is not dismissed under 
r. 21 orr.22; which also means, of course, 
that the Commissioner must give such notice 
to the opposite parly if he neither has the 
applicant examined nor requires him to 
produce evidence. In the present case 
although he directed the applicant to 
appear before him on January 5, 1937 (which 
the latter did), the Commissioner neither 
had him examined nor required him to 
produce evidence, but directed notice to 
issue to the respondents. Although, there 
is nothing inkerently irregular in this 
procedure, it does appear that it was un- 
necessary for the applicant and his Pleader 
to be required to attend before the Com- 
missicner at that stage, unless the applicant 
was then to be examined or had been 
required to produce evidence, which this 
applicant had not. In my opinion if a 
Commissioner is not going to avail himself 
of the power given him under either r. 20 
or r. 22, he ought to issue notice to the 
opposite party straightway and not put the 
applicant 60 thé necessity of an unnecessary 
attendance before him. 

As I have said, the procedure so adopted 
by the Commissioner was not inherently 
irregular but he then proceeded to commit 
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mor? than one error in procedure which was 
a serious and substantial error. When a 
Commissioner has issued notica to the 
opposite party, the latter may, and if so 
required by the Commissioner shall, file a 
written statement. That is the effect of 
r. 24 (13. Rule 24 (2) provides that if the 
opposite party contesis the claim, the 
Commissioner may, and, if no written 
statement has been filed, shall examine 
him upon the claim. In the present case, 
after tte Commissioner had issued notice 
to the respondents, the latter did not 
voluntarily-file a written statement and the 
Oommissioner did not require them todo 
so. On January le, 1937, the case was 
called, both parties appeared, and the 
respondents contested the claim. There- 
fore, under r. 24 (2), it then became and 
was the Commissioner’s duty to examine 
the respondents (which in this case means 
their proper representative), and to reduce 
the result of the examination to writing, in 
accordance with the express direction 
contained in r. 24 (2). Tne Commissioner 
did not do so; such cmission was to my 
mind a substantial error in procedure, the 
serious result of which will appear in a 
moment when I refer to the issues which 
were framed. 

Rule 25 (|) requires the Commissioner 
to frame the issue after considering any 
written statement and the result of any 
examination of the parties. Owing to the 
course which he had adopted in this case, 
the Commissioner did not have before him 
the result of any examination of the parties, 
and as the respondents had not chosen to 
file any written statement (and they were 
perfectly entitled not to file one in this case, 
if they so desired, as the Commissioner 
had not required them to doso) .the Oom- 
missioner had not before him those materials 
which the rales say, and rightly say, are 
necessary materials upon which to settle 
the issues. Nevertheless, the Oommissioner 
proceeded to settle the issues without the 
proper materials, and here again he com- 
mitted a serious procedural error. His 
own diary entry of January 18, 1937, viz. 
“There is some dispute about the eyesight 
of the applicant,” employs extremely loose 
phraseolegy, which was, however, the almost 
inevitable result of a failure to takt the 
prescribed steps to ascertain what the 
respondents’ case exactly was. Ofthe two 
issues specifically framed, the first takes 
no account of the fact that the applicant 
was alleging a different disability in regard 
to each eye. Nor did the Commissioner, in 
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recording the issues, distinguish those 
which concerned poinis of fact and those 
‘which concerned points of law, as he was 
required to do by r. 25 (2,. I have called 
attention to these precedaral errors because 
it is of the utmost importance that the rules 
should be carefully adhered to. I is, 
however, unnecessary for meto base my 
decision upon such irregularities prior to 
the hearing, because during the hearing 
itself there was an eren more serious error 
committed by the. Commissioner. During 
the cource of the hearing, the Commissioner 
improperly received the “evidence” of 
‘Colonal Cormack, if “evidence” is the 
tight word to use when referring to the 
documents signed by Oolonel Oormack 
which clearly influenced the Commissioner 
in arriving at the conclusion which he did. 
-My learned brother has so fully and clearly 
dealt with this forther aspect of the case 
in his judgment that I need say no more 
than that I entirely agree with ali he has 
said upon the subject. For that reason 
alone, this case must go back to be dealt 
with according to Jaw. I agree that the 
appeal must be allowed, the Commissioner's 
order set aside, and the case remanded, 
each party to bear its own costs of this 


appeal. 
ae) Case remanded. 


LAHORE HIGH COURT 
Griminal Revision No. 1071 of 1933 
September 19, 1938 
SKEMP, J. 
SBIV SINGH—Conviot—PEtiTionsr 
versus 
: EMPEROR—RgEseonpDDNT 
© Penal Code (Act XLV of 1860), 4. 368—-‘Con- 
cealment’, meaning of—Kidnapped girl taken to a 
‘well where she is allowed to more in neighbouring 
fields —Whether concealment. 
o“ Concealment” means a withdrawal from the 
. actual observation of others of the person kidnap- 
ped or abducted and not merely taking her away 


to a long distance so that her father or guardian, 


would not know where she was. Phula Singh v: 


Crown (2), relied on , 
Where a kidnapped girl is taken to a well where 


she is allowed to move in the neighbouring fields, 
it cannot be said that she is concealed. Emperor 
v. Jetha Nathoo (1), not followed. 

Gr. R. from the order of the Sessions 
Judgs, Jullundur, dated June 24, 1938. 

Mr. Inder, Deva, for the Petitioner. 

Order.—The case for the prosecution 
‘was that Musammat Hussaini, the minor 
daughter of a Mussalman Lohar named 
Watta was forcibly abducted on the early 
morning of November 14, 1937, by Mehnga 
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and Teju, sons of Shiv Singh: She was 
taken to an uninhabited house in their village 
and kept there for three days, being raped 
at intervals, then to the house of Shiv 
Singh for one day and then taken by night 
to a well at Raipur of which - Lachhman 
Singh and Hukam Singh were the occu- 
pancy tenants. .Muhammad Amin, the - 
landlord of Lachhman Singh and Hukam 
Singh and lambardar of the villages, 
saw Hussaini at the well, his suspicions 
were aroused and after a while he got into 
touch with her father Fatta, Fatta came to 
the well, identified Hussaini and the matter 
was then immediately reported to the 
Police on March 6, 1933. The same day a 
Police Officer accompanied by respectable 
witnesses descended on the well and found 
Hussaini inside a kotha sitting on a cot 
along with Shiv Singh. Hukam Singh and 
Lachhman Singh were also at the well. Two 
separate cases were sent up. Inthe first 
case against Teju and Mehnga, Teju being 
an absconder, Mehnga was acquitted of 
the charge of rape but convicted under 
s. 366, Indian Penal Code. In the second 
case, Shiv Singh (father of Teju and 
Mehnga), Lachbman Singh and Hukam 
Singh were all convicted under s. 368, 
Indian Penal cde. On appeal the learned 
Sessions Judge found that the story of 
Hussaini given in Oourt wasentirely un- 
reliable and he accepted the appeal of 
Mehnga. He also accepted the appeals.of 
liunkam Singh and Lachhman Singa but he 
convicted Shiv Singh because Hussaini 
and Shiv Singh were found in the same 
room sitting on the same charpoy. It was 
proved that the girl was under 16 at the 
time of the oifence, having been born on 
June 5, 1922. It was urged before him 

“that the manner in which Musammat Hussaini was 
kept at the well showed that she was neither con- 
cealed nor confined.” = 

‘The learued Sessions Judge agreed © 

“that there was no confinement but there can be no 
doubt as to concealment, Here was a girl taken 
-far away to a distant village and kept at an out- 
of-the-way well. Surely there could have been no 
other idea except to conceal her from those who 
had a right to know her whereabouts.” : 

Saiv Singu has come on revisioa to this 
Court, the first ground being: < - 

“The offence under s. 368, Indian Penal Code, 
being an offences of being accessory after the fact 
can only be proved if the antecedent facts ara 
proved. The learnel Sessions Judge having acquitt- 
ed Mehnga under s. 366 and Hukam Singh and 
Lachhman under s. 368 could not confict the peti- 
tioner as the antecedent facts have not been held to 
be proved.” 

1 entirely differ: It has been proved that 
Hussaini, a girl under 16, was taken or 
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sédused away -from her father’s house with- 
out his knowlege. There is medical evi- 
dence. which shows that she has had sexual 
intercourse, and as she is not married, this 
is illicit sexual intercourse. The case has 
‘failed against Mehng» because Hussaini 
- madé a demonstrably untrue statement as 
to the circumstances of the abduction. But 
about the factum of her being kidnapped 
or abducted, there can be no doubt and a 
conviction might lie under s. 368. The 
second point argued is that she was not 
concealed at the well. This point after con- 
sideration I think must prevail. The learned 
Sessions Judge's language is much too wide. 
I have consulted several cases, two of wbich 
are useful. In Emperor v. Jetha Nathoo 
(1) a girl under 16 was taken by a woman 
to her house and kept there till evening, 
when she was removed by the male accused 
in a clesed carriage to a solitary bungalow 
far away from the town: it was held that 
the accused were guilty under s. 3fc. On 
the other hand, in Phula Singh v Crown 
(2) a young married girl was kidnapped, 
taken from place to place and eventually 
left with one Phula Singh who livedin a 
different village from the girls husband. 
She lived with him for three or four months. 
being passed off by him as his relation, 
bat was not concealed in or confined to the 
house; she lived openly in the village and 
went out to work in the fields. A Fall 
‘Bench of the Chief Court acquitted Phula 
Singh although he knew that she had been 
kidnapped or abducted. The ratio dectdendi 


is as follows : 

“The words which are materjal in s. 368 are:— 
‘Whoever knowing that any person has been kid- 
napped or has been abducted, wrongfully conceals 
or keeps such person in confinement.’ The latter 
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ease contemplated by the Code does not arise. The- 


girl was not kept in confinement. The words 
‘wrongfully conceals, taken in their plain and 
ordinary meaning, refer to some act or omission 
whereby the actual person of the individual con- 
cealed is withdrawn from observation. Doubtless 
lies told about such a person may as effectually 
heodwink those interested in discovering him or 
her; but what we have to assign to the word ‘con- 
ceal’ is only its plain 
principle, as well®as on that of noscitur a sociis 
looking at the alternative act mentioned in the 
same section, which is keeping such person in con- 
finement, it appears that the act of concealment 
refers to the withdrawal from the actual observa- 
tion of others, by removal or otherwise, of the 
person kidnapped or abducted, and does not 
include the mere giving false informaticn about 
such person” . 


Now what are the facts here? Ths same 
as in Phula Singh's ise (2) with the impor- 


(1) 6 Bom’. L R 783; 1 Cr. LJ 93. 
(2) 10 P R 1874 Or. (F B) 
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signification, On this’ 
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tant difference that the girl was living at 4 
well instead of in the village. But the trial 


Magistrate said ; 
“That she used to move about in the neighbour- 
ing fields while she was kept at the well which 


‘would only show that she was a willing party- to 


her staying there.” 

Tnere is evidence that she was converted 
to Sikhism at the Akal Takht at Amritsat 
and that she presented an applicaticn in 
Court drafted by a Pleader at Jullundur. 
In these circumsta.ces I cannot hold that 
she was concealed. “Concealment” means 
in the words of the Full Bench in Phula 
Singh's case (2): “a withdrawal from the 
actual observation of others of the person 
kidnapped or abducted” and not merely 
taking. her away to along distance s9 that 
her father or guardian wou'd not know 
where she was. I must, therefore, accept 
this revision and release the petitioner Shiv 
Singh from bis bail bond. 

5. Revision accepted. 


RANGOON HIGH COURT 
First Oivil Appeal No. 168 of 1337 
March 28, 1938 
BAGULEY AND MOSELY, JJ. 

V.N.A. FLEM AND OTHERBS—APPRLLANTS 

ve TSUS 
BANK cr CHE TTINAD, Lrp.— 
RESPONDENT 

Contract Act (IX of 1872), s. 39—Mortgage suit 
—Preliminary decree — Subsequent agreement — 
Plaintiff agreeing to take property at valuation less 
than amount fixed by preliminary decree—Judg- 
ment-debtor cgreeing to pay additional sum— 
Security for latter offered—Defaulti—Plaintiff asking. 
for personal decree for amount due on preliminary 
decree and also praying execution against surety 
—Plaintiff, if estopped by acquiescence from pro- 
ceeding with preliminary decree—Civil “Procedure 
Code Act V of 19085, 0. XXI, r. 2, O. XXXI V, r. 3 
(4)—-Executory contract, if can be subject of adjust- 
ment—Compromise not extinguishing plaintiff's 
right under preliminary decree but providing for: 
their revival in case of default — Such compromise., 
if adjustment —Plaintiff agreeing to take mortgaged. 
property at valuation in lieu of Court sale- 
Personal decree, if can be passed without sale. 

In a suit on a mortgage a preliminary decree 
fixing the amount due to the plaintiff was passed, 
But subsequeutly it was agreed by a compromise 
between the parties, thut the plaintiff should accept 
the mortgaged property at valuation less than the 
amount fixed by the preliminary decree, In addj- 
tion the judgment-debtor wis to pay certgin sum 
befure a fixed date. The judgment-debtor furnished 
a security for the payment of this sum. On cn- 
veyance of the property and Payment of the addi- 
tional sum on or before the due date, it was provided 
that the plaintiff would not be entitled to any 
personal decree, but on default to perform any of. 
the obligations, the plaintiff, it was said, wouldshe 
entitled to proceed to enforce their decree in the _ 
usual manner subject only to entering part satisfac- 
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tion forany payment made or ary sum realized by 
them in pursuance of the decree. There was a 
default and the plaintiff asked for a personal decree 
against the judgment-debtor for the sum due on the 
preliminary decree and at the same time prayed 
for execution against the surety. The plaintiff, 
however, could not successfully serve notice on 
the surety : 

Held, that from the mere fact that the plaintiff 
mistakenly pursued both remedies at the same 
time, he was not estopped by acquiescence from 
proceeding with the preliminary decree, 

An executory contract may form the subject of 
an adjustment. But where the compromise does 
not completely extinguish the rights of the plaintiff 
under the preliminary decree but provides for their 
revival in cases of default, such a compromise is 
not adjustment. Ramana Rasu v. Matta Venkata 
Reddi (1) and Het Ram-Bodh Raj v. Seth Aya Ram- 
Tota Ram, (2) relied on. 

Where the parties agree that the mortgaged 
properties should be taken over by the plaintiff ata 
valuation in lieu of a Court sale, a personal decree 
can be passed without sale of the mortgaged property. 
Bisheshar Nath v. Ghandu Lal (5), relied on. , 

F. O. A. against the decree of the District 
Court, Hanthawaddy, in Civil Regular Suit 


No. 14 of 1935. 


Mr. Clark, for the Appellants. 

Mr. P. K. Basu, for the Respondent. 

Mosely, J.—The plaintiff-respondent firm 
filed a mortgage suit against the four 
defendant appellants and two other defen- 
dants who have not appealed, and obtained 
a preliminary mortgage decree by which 
it was declared that theamount due to the 
plaintiffs by the first four defendants was 
Rs. 58,625 together with Rs. 1,951-80 
costs, and that the amount payable to the 
plaintiffs by defendants Nos.5 and6 was 
Rs. 4,255. There was also the usual order 
entitling the plaintiffs to obtain a final 
decree forsale of the property in suit. 
After this a petition was filed by defen- 
dants Nos.1, 2,3 and 4with the consent of 
the plaintiffs for a compromise in the 
following terms ; 

“1I (a) The plaintiffs were to accept the mortgaged 
properties at a valuation of Rs, 40,000, and upon 
conveyance they were to release the minor defen- 
dant No. 4 from liability in respect of the balance 
due under the decree. (b) To receive from the 
Receiver the rents of mortgaged properties towards 
part satisfaction of the decreas (c) In addition to 
the sum realizable from defendants Nos. 5 and 6, and 
the payment of Rs. 3,090 made by defendants 
Nos, 1, 2,3 and 4, some four months after the pre- 
liminary decree, the plaintifis were to accept a 
further payment of Rs. 7,400 on or before March 15, 
1937, in full satisfaction of the claim against 
defendants Nos. 1, 2 and 3, provided that payment 
ofthe said instalment was guaranteed by one Ar, 
Al. Al. Arunachalam. + 

2. On conveyance of the property mentioned and 
the receipt of rents and payment of Rs. 7,400 on or 
before the due date, March 15,1937, it was pro- 
vided thatthe plaintifis would not be entitled to any 
personal -decree against defendants Nos. 1, 2 


and 3, provided only that the said sum of 


* 
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Rs 7,409 was paid on or before the due date ‘and 
security forthe payment thereof was furnished 
as aforesaid. 

3. If defendants Nos, 1, 2 and 3 failed to perform 
any of the obligations hereinabove mentioned, the 
plaintiffs, it was said, would be entitled to proceed 
to enforce their decres inthe usual manner subject 
only to entering part satisfaction for any payment 
made or any sum realized by themin pursuance of 
the decree.” 


On this application permission to transfer 
the property was granted and it was order- 
ed that the compromise be recorded ina 
formal order, (diary of July 1, 1936). which 
was accordingly done. On June, 7, 1937 
the plaintiffs filed an application in which 
they referred tothe compromise and the 
giving of a security bond by Ar. Al. Al. 
Arunachalam in the event of the first three 
defendants failing to pay the sum of 
Rs. 7,400 on or before March 15, 1937. 
In para, 4 of the application, if is said: 
“Defendant No.1 has paid Rs. 2,000 on 


April 6,1937. No further payment hae 
been made in spite of demands.” The 
plaintiffs prayed, therefore, that a per- 


sonal decree might be passed against 
the first three defendanis for Rs. 12,624-5-0 
and further interest (on the sum due on 
the preliminary mortgage decree deducting 
the payments already made), and they also 
prayed that execution be ordered against 
Ar. Al Al. Arunachalam to the extent to 
which he may be found liable under his 
bond. 

In reply tothis application, defendants 
Nos. 2 and 3 filed an objection where they 
stated thatthe surety was ill and that 
the plaintiffs’ agents, at Rangoon, demand- 
ed landed security in the place of his 
Personal bond for the paymeat of the 
balance due Rs. 7,400. The defendants 
agreed to give this security for the bal- 
ance of Rs. 5,400 tendering Rs. 2,000 
before the due date, March 16, 1937. The 
Rangoon agentsof tbe plaintiff refused 
to accept this and asthe entire dealings 
they said, between the plaintiffs and the 
defendants were carried on between, their 
‘respective principals (in India) and the 
agents in Rangoon only cawried out the 
direclious of their respective masters, the 
said sum of Rs. 2,000 was paid to the 
plaintiffs’ agents at Rangoon as pirt satis- 
faction on April 16, (should be April 6, 
1937). It was said that this sum of Rs. 2,000 
was received in part satisfaction “in con- 
sideration of (which I suppose mênang “in 
view of"), the aforesaid negotiations bet- 
ween the principals on bothsides. The 
decree-holder filed a reply to this objection 
where he said that the Rs. 2,000 was 


. kad 
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received in part satisfacli n of the decretal 
amount, that isthe amount due on the 
Preliminary decree. No evidence was 
taken. Thelearned District Judge, after 
hearing argument, decided that the defen- 
dants were liable to have a personal decree 
passed against them for the amount claim- 
ed by the plaintiffs, that is to say, the 
amount due on the preliminary decree 
for Rs. 12,624-5-0 with costs, and not merely 
for the Rs. 5,400 balance due left unpaid 
under the com promise. 

The first four defendants have now 
appealed. As is stated by the learned Advo- 
cate for the appellants, it is immaterial 
whether the compromise is to be regarded 
asan adjusiment recorded under the 
provisions of O. XXI, r. 2, or isa com- 
promise decree recorded under O. XXIII, 
r. 3. I would agree with what is said in 
Ramanarasu v. Matta Venkata Reddi (1), 
at p. 205* that an executory contract may 
form the subject of an adjustment. It 
would seem that in a case not quoted to 
us, their Lordships of the Privy Ccuncil 
came tc the same conclusion: vide Het Ram- 
Bodh Raj v. Seth Aya Ram-Tota Ram (2). 
[donot myself sce how the compromise 
obtained in this case before us can be 
regarded as an adjustment, as it did not 
completely extinguish the rights of the 
plaintiffs under the preliminary decree, but 
provided for their revival in cases of de- 
fault. However, the question is, as J have 
said, not material.. No doubt a forma) com- 
promise decree should have heen drawn 
up butthe formal. order answers every 
requirement of a decree and that is merely 
a question of fcrm. It is contended first 
for the appellants that time was not of 
the essence of the agreement or contract 
embodied in the compromise recorded in 
the formal order. I cannot assent to thie, 
It is clear I think from the terms of the 
compromise that the defendanis were only 
to have the concession of paying a smaller 
sum of money if they did so within thee 
time limited. The due date is reiterated 
three times in the application. One of the 
cases cited to us, Parbhu Ram Pandey v. 
Raghubir Sah (3), is one wkere a promisee 


(1) 56 M198; 141 Ind. Cas. 429; AI R 1933 Mad. 
98:63 MLJ £98; (1432)M W N 810; 36 L W 558: 
Ind, Rul (1933) Mad. 132. - 

(3) 42 OW N 509: 172 Ind. Cas. 999; 1933 O L R 
gg, 1928 Å L R 129; 10 R P O 196; (1938) ALJ 150; 
4 B R 308: (1938) O W N 310; 47 L W 606; 4U P L R 
606: (138) M W N 662; 32S L R415 (P C) 

(3) 2 P Ia J 520; 42 Ind. Cas. 408 A IR 1917 Pat. 
82; 4 P L W 57; (1917) Pat. 258. 
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admittedly accepted the part performance 
after the due date (s, 45, Contract Act). In 
another case, Kishen Prasadv.Kunj Behari 
Lal (4), there were provisions (n comcromiee 
similar to these in the present case, Tre 
defendants paid the bulk of the sum due 
two days after the due date and the 
remainder within seme two months later. 
It would appear there that the burden was 
put on the defendants of proving that the 
payments made were accepted towards the 
comprcmise and were not taken in Satis« 
faction of the original amount claimed. 

. It is claimed that the taking of a surety 
for the performance of the terms of the 
compromise shows in itself that time was 
not of the essence of the contract. I cannot 
agree to this argument. It may well have 
been that the surety was taken in order to 
force the debtor te pay before the due 
date or again the decree-holder may have 
wished to have an option of prcceedings 
against the surety if the Rs. 7,400 was uot 
duly paid or cf rescinding the contract and 
proceeding against the principal deb:ors on 
the original preliminary decree. It is truo 
that the decree-holder or Lis agent mis- 
takenly applied for both these remedies at 
the same time, namely for the personal 
decree for the whole amount due and for 
execution against the surely (who could 
rot be liable under the preliminary decree), 
for the amount due on the compromise. 


-But if the decree-helder mistakenly pure 


sued both remedies at tke same time, | 
cannot see thit in this case, where he has 
been unsuccessful in even serving nctice on 
the surety, he is estopped by acquiescence 
from proceeding with the preliminary decree 
against his judgment debtor (s. 39, Cor- 
tract Act). A ; 

I do not think it can be said as is argued 
for the appellants that para. 4 of plaintiff's 
application of June 7, 1937, contains an 
admission that defendant No. 1 had paid 
Rs. 2,000 on April 6, 1937, towards the amount 
due on the campromise. This application 
merely recites. (para. 3), that a bond for 
Re. 7,4L0 had been executed in the event of 
failure of payment before March 15, 
1937, and that defendant No. 1 had paid 
Ra. 2,000 on April 6,193/. The plaintiffs’ 
agent at Rangoon was not in chargé of the 
negotiali-n and cvuid not accept the pay- 
ment as one made towards tLe compromise. 
‘the p:yoent must Lave been credited 
towards a suspence account. It is also argued 
for the appellauls ihat if the plaintiffs 


(4) 24 ALJ 210; 91 Ind. Oas, 790; AI R 
All, 278, i un 
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elect not to abide by the compromise they 
must restore any benefit received by them 
under it (s. 64, Contract Act) that is to 
say, return the Jand taken over at a valua- 
tion and the payments made under the 
comprcmise. Admitied}y for the purpose cf 
this case either the relevant provisions of 
the O.ntract Act, ere applicable cr that 
their ,rinciples should te applied as a 
matter of equity. But it appears tome to 
be clear that para. 3 of the application for 
ccmpromise is against this contention. It is 
provided there that if defendants Nos. 1, 2 
and 3 fail to perform any of their obliga- 
tions the plaintifis can enforce their decree 
subject only to entering part. satisfaction 
for any -payment made or any sum realized 
by them in pursuance of the decree. The 
words “their decree” and “the decree” can 
only refer to the preliminary mortgage 
decree. It would have been idle to say 
that if the defendants failed to perform the 
compromise decree in full, the plaintiffs 
could enfore the balance of it, 

Paragraph 2 of the same application says 
that if the terme of the compromise are 
satisfied in full, the plaintiffs will not be 
entitled to a parsonal decree and para. 3 
must refer to the converse case and stipu- 
late. ihat if the defendants fail to perform 
their obligations the plaintiffs will be enti- 
tled to a personal decree for the only way 
in which ‘the plaintifs can further enforce 
the preliminary mortgage decree is by 
obtaining a persona] decree for the balance 
due. [ have no doubt that the words “any 
sum realized by the plaintiffs in pursuance 
of the’ decree” are wide enough to include 
the taking over of the mortgaged property 
at a valuation of Rs. 40,000 which valua- 
tion was approved of in the affidavit of 
defendant No. 2 at p. 31 cf the proceedings, 
It is objected that a personal decree cannot 
be passed under O. XXXI, r, 3 (4) except 
after the sale of the property by the Court. 


The sub-section reads: 

“Where the proceeds of the sale are not sufficient 
dadan ...the Oourt shall.... ..... pass & deres... aee 
against the mortgagor personally”.......4 u 


‘Bub the application for compromise itself 
clearly shows, in my cPpinion, that the par- 
ties agreed ibat the mortgaged property 
should, be taken over by the plaintiffs at a 
valuation in lieu of-a Court bale (where, as 
was said, in theesffdav.!, a fair price was 
not likely to the realized). The cases quoted 
by the lower Court are authority for show- 
ing that in certain cases where properly 
has ‘ceased tobe available for sale owing 
to-no fault of the mortagagee, such as by 
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the discovery that the mortgagor has no 
title to the property or of the mortgagor 
losing it, or by destructiou of the property: 
a personal decree can be passed: Bisheshar 
Nath v. Chandu Lal (5%. Much more than it 
Seems to me can a personal decree be passed. 
without sale of the mortgage property 
where the. parties have agreed tosucha 
course as here. Tnis appeal fails, therefore, 
aad must be dismissed with costs, Advocate's 
fee ten gold mohurs. a 
Baguley, J.—I agree. : 
De Appeal dismissed. 
459; A I R 1928 All, 71; 


(5) 50 A 321; 108 Ind. Oas 
25A L 31042, . 





CALCUTTA HIGH COURT 
Civil Appeal No: 242 of 1936 
July 4, 1938 
CosTELLO AND Biswas, JJ. ; 
SECRETARY or STATE vor INDIA— ` 
APPELLANT 


; versus ` 
BHUPATI NATH DEB— Oraimanr— 
; RESPONDENT - 

Land acquisition—Valuation—Land cut off from’ 
street frontage by another piece of land—Valuation, 
how to be determined. 

Where a certain land is cut off from a street 
frontage by another large piece of land in different 
ownership, in determining the value of the former 
land, the elements to be taken into consideration 
are propinquity and easy access, rather than front- 
age on a street and the notion of treating such 
land as lying ina particular belt of land abutting 
should be wholly disi 
carded. Metropolitan Board of Works v. McCaiihy 
(1), applied. A Wi BA 

U. A. from the original decree of the 
President, Calcutta Improvement . Tribunal, 
dated July 50, 1936. ` i ine 

Messrs. B. C. Mallik and Bireswar Bagchi, 
for the Appellant. pie ts l 

Messrs. J. N. Majumdar, Surendra 
Madhab Mallik and Sushil Ch. Ghosh, for 
the Respondent. . 6 

Biswas, J.—This appeal was fally heard 
and stood over for judgment. Meanwhile . 
Wwe are informed the parties have come to 
‘an agreement between themselves, and 
there will accordingly be a decree in terms 
ofthe settlement arrived at in lieu of the 
order made by the Tribunal. This isa 
satisfactory result: for, otherwise, ‘we 
should have had seriously to consider whe- 
ther there should not be a second remand. - 
It is perfectly clear that the judgment of 
the learned President, even thougttit is con- 
curred in by the. two assessors, cannot be 
supported. There had been a remand 
already by order of this Court, but it does 
not seem to have produced a salutary result. 


1939 
In effect, the learned President thought it 
right ‘practically to re-affirm his previous 


valuation.. On the last occasion his valua. 
tion was Rs. 66,800 and this time it is 
Rs, 66,605. Seemingly, his present con- 


clusion is arrived at on a different basis 
from that adopted by him before, but 
reading between the lines, it does not 
appear that he was. able altogether to get 
rid of his pre-possession in favour of what 
has been described as the ‘‘belting method 
of valuation.” Shortly put, that method 
was one of valuing the land in question as 
a third belt plot on Beadon Street, although 
itis actually cut off from Beadon Street 
frontage by a large piece of land in 
different ownership. 

-We are of opinion that the President 
should have wholly discarded all notions of 
the plot being a third belt plot on Beadon 
Street, and valued it according ‘to its actual 
disposition at the material date, which was 
simply that it was land approached by, what 
is called a sewered ditch from Nilmony 
Mitter Street and also by what is referred 
to as a common passage from Beadon 
Street, this- common passage not however 
skirting the plot along any of its frontages, 
but merely debouching on it at one corner. 
The fact that the land lay in the proximity 
of these two streets was certainly a point 
to be taken into consideratin, but it is one 
thing to take such proximity into account 
and a different thing to magnify it to the 
extent of treating the plot as lying within 
a certaia belt or zone of land abutting 
directly on any such street. That the 
learned President actually followed the 
“belting methvd’ on the last occasion 18 
obvious enough, and we are not much 
Impressed: by his attemptto show he had 
not. In his previous judgment the President 
no doubt purported to discard in terms the 
belting method which had been advocated 
by the eclaimant’s expert Mr. Shrosbree, 
namely that the land should be valued on 
the basis of its being in the third belt of a 
property with a frontage on Beadon Street, 
(third belt value in his estimate being 
Rs. 3,3/5 per cotia or half the value of the 
first belt), just ashe also rejected the other 
method suggested on behalf of the Secretary 
of State that the land should be valued on 
the basis of having a {irntage on t.e 
sewered ditch from Nilmony Mitter Street, 
without anf réference to belting from 
Beadon Sireet. What the President actually 
did, however, was to give the land 75 per cent. 
of the “beltevalue,” instead of the full value 
of a third belt plot on Beadon Stree}- This, 
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in Our opinion, was not discarding the belt- 
ing method at all, but adopting it as the 
basis of Valuation, only striking off a certain 
percentage from the full belt value. The 
statement made by the learned President 
in his present judgment that, 

“as the Tribunal is still of opinion that the direct 
belting method cannot be adopted in this case, it 
rejects that method once again,” 
requires therefore tv be accepted with 
qualification: all that was rejected was, not 
the belting method or method of treating 
tre land aslying in a certain belt or divi- 
sion of land abutting directly on Beadon 
Street, but only the payment of the full 
value of land within such belt. The judg- 
ment of this Court remanding the case to 
the Tribunal shows that the method of valua» 
tion which the President had followed on 
the last occasion was disapproved as being 
“wholly unjustified,” neither “based cn any 
principle whatsoever” nor “supported by 
evidence on record.” This, in our opinion, 
wasa clear indication that in valuing the 
land the belting method was to be put aside 
altogether and this is strengthened by 
certain observations which the learred 
Judges thought it fit to quote from the 
speech of Lord Penzance in a case before the 
H use of Lords: Metropolitan Board of 
Works v. McCariny (1) at page 263*. Those 
observations we might point out, were not” 
made with reference to valuation of land 
at all, nor did they purport to lay down 
any principle of valuation in that behalf. 
That was in fact a case of an entirely 
different description and concerned simply 
with the question of compensation for 
“injurious alfection.” The question was 
waoether, when a highway is obstructed, 
the owners of lands which are situated in 
asufficient degree of proximity to it to be 
depreciated in value by the losg of that 
access along that highway wuich they pre- 
viously enjoyed, suffer special damage 
“more than” and “beyond” the rest of the 
public. lt wasin answering that question 
in the affirmative that Lord Penzance made 
certain observations from which the open- 
ing words were quoted, out of their setting, 
in the judgment of this Cours. Thess were 
F observations of the noble and learned 

ord: 

The immediate contiguity to a highway, commonly 
called frontage, is a well-known and powerful ele- 
ment inthe value of all lands in populous districts. 
Where frontage to a highway docs not exist, pro- 


Pinguity and easy access 10 a high road are cqually 
unduubted elemente of value in such districts, dis- 


(1) (1874) 7 H L 243. à 
*Page (1874) TH. LEa] OO 
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tinguishing lands which have them from those which 
have them not. If, then, the lands of any owner 
have a special value by reason of their proximity to 
any particular highway, surely that owner will suffer 
special damage in respect of those lands beyond that 
suffered by the ganeral public if the benefits of that 


proximity are withdrawn by the highway being 
obstructed.” y 


In the present case, there is no question 
of any obstruction of. any highway, ñor of any 
injurious affection due tothe obstraction 
of such highway. The observations quoted 
were therefore hardly apposite, but treating 
the words as applicable to acase of valua- 
tion, as the learired Judges evidently 
intended they should be treated, however 
elementary the proposition they might be 
supposed to enunciate from that point of 
View, there can hardly be any doubt as to 
the principle which this Gourt desired the 
President to follow on remand, namely that 
“propinquity’ and “easy access,” rather 
than frontage on Beadon Street, were the 
elements to be taken into account in valu- 
ing the land. In his present judgement, 
the learned President, it is true, discards 
any express reference to Beadon Street 
frontage or belting from Beadon Street, but 
looking into the judgment closely and 
reading it with the evidence on which it is 
based, it is clear encugh that ke still allow- 
ed the element of “frontage” or “belting” to 
influence his valuation. The President 
relied mainly on the evidence of Mr. O. K. 
‘Sarkar, the expert whom the claimant exa- 
mined on this occasion, as set out at pp. 19 
and 20 of the paper-bock. This evidence 
was given in the shape of written answers 
to certain interrogatories put to the witness 
by the President the previous day, and these 
questions will show that the President was 
still unable to free himself of the notion of 
the plot “Being treated as being within the 
third belt land zvse, from Beadon Street.” 
Mr. Sarkar in cther parts of his deposition 
in fact made it quite clear that he had made 
his valuation on the basis of Beadon Street 
frontage. It follows, therefore, tht in effect 
the President's valuation was also based on 
that method, though in expressing his con- 
clusions he was careful to avoid all 
reference toit. This we hold was not the 
right way of dealing with the matter; the 
learned ‘President really misdirected him- 
self as much in that he apvlieda wrong 
basis of valuation as in that he failed to 
carry out the directionsof this Court. In 
View of the fact that the parties have come 
to a compromise, it is not necessary to 
examine the judgment of the learned Presi- 
dent any further, not to comment onthe 
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unusual procedure which he had permitted 
himself to adopt in putting written inter- 
rogatories to the expert witn’ss for submis- 
sion of written answers la'er on. 

Costello, J.—I agree. 

8. Order accordingly. 





-Š LAHORE HIGH COURT 
Oriminal Appeal No. 1217 of 1937 
January 25, 1933 

BLAOKER, J. o; 
RADHA KISHEN—Oonvicr—APPELuaNt 
versus 


EMPEROR— Opposits PARTY 

Penal Code (Act XLV of 1860), ss. 304, Part 2, 325 
—Held on facts that offence fell unders. 325— 
Criminal trial — Evidence Statement of formal 
witness for prosecution assisting defence—Value of— 
Police diary — Statements in— Value— Evidence in 
rebuttal of —Nature of —First Information Report— 
Delay in making report—Whether ground for rejecting 
evidence. ` 

The deceased struck the accused a blow with a 
hockey stick on thethigh and then the accused struck 
only one blow with a stick on the head of the deceased. 
Up tothat pointthe accused merely appeared to have 
wished to give an ordinary beating with sticks to 
the deceased and an ordinary beating was all that 
seemed tohave required by the motive suggeste 
for the attack: : 

Held, that it could not be assumed in the circum- 
stances of the case that the accused intentionally 
struck a blow which he knew was likely to cause 
death. The offence did not, therefore, fall under s. 304, 
Part 2, but one under s. 325. 

Where a formal witness for the prosecution makes 
a statement assisting the defence, it. does not have 
that weight which it would have if he had been a 
witness for the prosecution as to the material facts 
of the case, 

There ig an initial presumption of accuracy in the 
case of official records, but in the case of the state- 


ments of witnesses recorded in Police diaries, the 


burden of rebutting it is not very heavy. Where, 
the witness is a respectable educated man and quite 
disinterested and the difference between what he did 
say and what he is recorded as saying is very slight 


ç 


and could easily have been due to a misunderstand- . 


ing by the Police Officer recording the statement, 
the Court may accapt as correct his denial of the 
accuracy ofthe statement attributed to him by the 
Police Officer. 

Delay in making a report to the Police is only a 
suspicious circumstance which puts the Court on its 
guard and cannot by itself be helg to be a reason for 
rejecting evidence which is otherwise fully entitled 
to credit. 

Or. A. from an order of the Magistrate, 


First Olass, Mianwali, dated September 
27, 1937. 
Mr, B. R. Puri, for the Appellant. 


Mr. A. G. Maurice for Adyocate-General, 


dudgment.—Radha Kishen 


appeals . 


against a conviction, under s. 304, Part 2, and > 


a sentence of five years’ Tigorous* imprison 
ment and Topan Ram appeals separately: 
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against the conviction under s. 325, Indian 
Penal Code, and «sentence of three years’ 
rigorous Imprisonment. The appeals arise 
out of the same trial and I will dispose of 
them in one judgment, The facts of this 
case as set forth in the prosecution eyi- 

ence are as follows: One Wazir Moham- 
“mad Khan was a teacher in the District 
Board School at Jandanwala in the Mian- 
wali District. Radha Kishen was a resi- 
dent of that village and Topan Ram was 
a resident of the village of Ahmed Shah- 
wali. On June 4 last, Wazir Mohammad 
Khan and Mohammad Zaman (P. W. No, 10) 
who isa Superintendent of the boarding 
house of the school had remonstrated 
with Radha Kishan for making water 
close to the boarding house. On June 6, 
which was a Sunday, Mohammad Zaman 
witb -othér’: three masters and a candidate 
master was sitting in the room of the 
boarding house. and Wazir Mohammed 
Khan who did not reside in the boarding 
house came and joined them at9. a. mM. 
At some unspecified timo afterwards Wazir 
Mohammad Khan went out to make water. 
At half past 11 these persons heard a 
row outside the boarding house and they 
saw Topan Ram, who had a stick, striking 
Wazir Mohammad Khan on the shoulder. 
Radia Kishan then struck him on the 
hand. Wazir Mohammed Khan had a 
hockey stick, which he usually carried 
with him, and he in return dealt Radha 
Kishen a below on the right thigh, Radha 
Kishen then struck him onthe head and 
he fell down. He was temporarily stunned 
but was helped into the boarding house 
and there he told the witnesses that he 
had again found Radha Kishen making 
„water and there had been an altercation 
between them after which he went to the 
bazar. On his coming back he saw Radha 
Kishen and Topan Kam waiting for him 
and as he passed they attacked him in 
the manner described... The defence of 
Radha Kishen is that the affair took place 


at his shop jn the bazar, that he was 
attacked by azir Mohammad Khan and 
that he wrested the hockey stick from 


Wazir Mohammed Khan and struck him, 
whereupon Wazir Mohammed Khen fell 
down and struck his head and became 
unconscious. Topan Ram's defence is an 
alibi. Hg has led evidence to show that 
on that day he was at Maghiana where he 
attesled a document which has been pro- 
duced as evidence. 

The first thing that strikes one about 
‘this case is that the prosecution witnesses 
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‘are respectable persons who have, as far 
as can be seen from the record, absolutely 
no motive for implicating any other per- 
son but the persons who actually com- 
mitted this assault on Wazir Mohammad 
Khan. The mete fact that they are teachers 
in the same school does not mean that 
they have any reason to name innocent 
persons asthe perpetrators of this assault 
and it has not been suggested that they 
have any enmity with either of the appel- 
Imba or any other reason for falsely 
implicating them. That being so, it seems 
to me that before one disbelieves their 
evidence one wants something more than 
the few circumstanes that Counsel have 
been able to glean from a diligent scrutiny 
of the record. Tae first contention of 
Counsel is that the dying declaration of 
Wazir Mohammed Khan must be rejected 
on account cf the medical evidence. There 
is no doubt that the Civil Surgeon at first 
expressed the opinion that this blow would 
cause immediate unconsciousness which 
would continue until death. But he has 
under further examination admitted that 
it is quite possible that the first uncon- 
sciousness described may merely have been 
due to the deceased being stunned by 
the force of the blow, and that when he 
recovered from this, he would have a lucid 
interval before the final unconsciousness 
supervened which resulted in death. It 
cannot, therefore, be said that the medical 
evidence is in any way incompatible with 
the truthof the prosecution story. On the 
other hand, to some extent it supports it as 
the ordinary layman inventing a false story 
would not be likely to invent two separate 
periods of unconsciousness. 

The second objeztion which Counsel took 
was that the statement of Mohammad 
Zaman would show that Wazir Moham- 
mad Khan went out to make water at 9 
a Mm. or shortly after and that therefore 
there is no explanation of what was hap- 


* pening between 9 o'clock and half past I1 


wien the assault is said to have taken 
place. But again this argument appears to 
me to flow from an unnecessary literal 
interoretation of Mohammad Zaman 8 evi- 
dence. No doubt as it reads, 1t would sug- 
gest that Wazir Mohammad Khan left the 
place to make water somewhere about 
Y9 o'clock but it does not necessarily mean 
this, and taken with the context obviously 
was not intended to mean anything of the 
sort. But ifso, the dying declaration itself 
shows that when the deceased went out to 
make water he did not immediately come 
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back to theschool but went into the bazar 
and it is impossible to say how long he 
had been in the bazar. The prosecution 
witnesses were not with him and he being 
dead cannot tellus. The third objection 
arises from tke evidence of the patwari 
who made the plan and appears as a pro- 
secution witness. This witness is certainly 
a prosecution witness in name. But heis 
only a formal witness for the prosecution 
and if he makes a statement assisting the 
defence, it does not appear to me to have 
that weight which it would have had if he 
had been a witness for the prosecution as 
to the material facts of the case. In cross- 
eXamination he says that a certain place 
shown as No. 10in his plan was pointed 
out to him by the witnesses as the scene 
of the fight. Now if this is true, that spot 
is inconsistent with the prosecution versien 
and more consistent with the version given 
by Radha Kishen. “A careful examination 
of the plan, Ex. P. D. shows that there is a 
little mark in light blue ink which appears 
to have been made by a fountain pen and 
above it there are the Urdu numerals 10 
in black ink. A certified copy cf the plan 
has been pruduced in which there is a little 
rcund mark at the place where the 10 
appears cn Ex. P. D, butno mark ccrres- 
ponding to the mark iu blue ink. The wit- 
ness gave his evidence on July 5, and 
this certified copy was made on June 2v. 
If ihe round mark in tke certified copy 
was copied from the blue ink mark in Ex. 
P. D., the patwari's evidence becomes open 
to grave suspicion, as this mark was clearly 
mot made at the same time as the rest of 
the plan which is in black Indian ink. If 
it, was not, there is no mark in Ex. P.D, 
of which itecould be a reproduction, unless 
the second digit of the Urdu No. 10 was 
already in existence. This digit is not just 
a dot, but nearly a circle, and could bea 
badly written Urdu 5. If so, the patwari 
when he said he put down the No. 10 on 
the plan in Court would only have put 
down the 1, which with the other mark 
Which could be read either as a large mis- 
written dot, or a small miswritten circle, 
would have constituted the No. 10. That 
this round mark may originally have been 
meant’ for an Urdu. is made likely by the 
fact that it is in front of a house, which 
_, by comparison with another house on the 

plan is shown to be 5 karams long. If this 
is not a 5, this is the only house in this 
part of tho plan ofwhich the dimensions 
are not shown. In either case, therefore, 
there is considerable doubt about the bona 
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fides of the -patwari’s evidente and this 
doubt is increased when one finds that the 
notes on the plan by the Sub-Inspector of | 
Police which are dated June 7, show - 
quite a different spot asthe scene of the 
occurrence. It seems to me, therefore, that 
the patwari's evidence on this point is not 
reliable and therefore does not prejudicially 
affect the prosecution case. 

The next point taken by the Counsel is 
the delay in making the report. The affair 
took place at half past 11, the report was 
made to the Head Master who lives about 
half a mile away at about 3o’clock and 
his report was made at the Police Station 
at 3-30. It cannot be denied that there 
is a greater delay than one would expect 
under the circumstances but there was 
work, namely the attending to the injured 
man, which could reasonably occupy the 
witnesses for some considerable time. It 
must also be remembered that witnesses 
are not ordinary zamindars used to crimi- 
nal litigation who know the importancé 
that the Courts have come to attach to an 
early report but school teachers who do 
not normally have anything to do with 
the Courts and would not realize that their 
failure to rush to the Police at once would 
later give Counsel an opportunity of arguing 
that they had invented the whole story. 
Moreover, it was not obviously the duty of 
any individual member of this party to go 
and report the facts to the Police and this 
would probably also account to some extent 
for the delay in the report being made. 
After all, delay in making a report to the 
Police is only a suspicious circumstance 
which puts the Court on its guard and 
cannot by itself be held to be a reason for 
rejecting evidence which is otherwise fully 
entitled to credit. In this case, as I have 
said above, the witnesses are thoroughly 
disinterested and have not been shown to 
have any motive for implicating the pre- 
sent appellants. An attempt has been made 


“by Counsel to criticize their conduct in not 


interfering to rescue Wazir Mohammad 
Khan, but here again only four blows were 
struck and the whole thing must have been 
over before they had time tolift a finger 
in his assistance. 

Another circumstance in the case on 
which Oounsel has relied for criticizing the 
prosecution case is the fact that ene of the 
prosecution witnesses has denied the accu- 
racy of a statement alleged to have been 
made by him to the Police. This statement 
was to the effect that the witnesses lifted 
Wazir Mohammad, Khan from the place 

+ > 
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where he was injured into the boarding 
house.. The story of the witness given in 
Court is: that he walked supported by 
them. There is an initial presumption of 
accuracy in the case of official records, 
but I have never considered that in the 
case of the statements of witnesses recorded 
in Police diaries, the burden of rebutting it 
' is very heavy. Where, as inthis case, the 
witness is a respectable educated man and 
quite disinterested and the difference 
between what he did say and what he is 
recorded as saying is very slight and could 
easily have been due to a misunderstanding 
by the Police Officer recording the state- 
ment, [ am quite prepared to accept as 
correct his denial of the accuracy of the 
statement attributed tohim by the Police 
Officer. 

To sum up, therefore, there seems to me 
no real reason for rejecting the prosecution 
evidence in this case. The learned Magis- 
trate has felt some doubts about the truth 
of the evidence of three of the witnesses 
with regard to the previous altercation of 
June 4. I do not propose to deal with 
this at length except to gay that I am not 
really convinced by the reascns which the 
learned Magistrate has given for casting 
doubt upon this evidence. To turn to the 
defence, I am in agreement with the 
learned Magistrate that the story told by 
Radha Kishen is far-fetched and I donot 
think that any reasonable person would 
accept it in the face of this disinterested 
and reliable prosecution evidence. The 
alibi of Topan Ram appears to be more 
formidable at first sight but it must be 
remembered that such evidence is easily 
procured in defence of a man who is in 
trouble and it would not be difficult for 
Topan Ram's relative who lives at Maghiana 
to procure witnesses in support of: a 
story of this sort. Moreover, as the learned 
Magistrate has pointed out it was not 
physically impossible for Topan Ram to 
have reached Maghiana on the day of the 
occurrence after tte attack. There is also no 
reason why the signature of Topan Ram 
could nct have been added to the document 
produced in evidence of a later date, and 
from its position and appearance on the 
deed it looks asif that may well have been 
the case. Morecver, it is curious that a 
mere Visitor*to Maghiana should have been 
asked to attest this document when there 
must have been scores af local residents 
to do so, wkose attendance would be easily 
procurable if they were later to be wite 
nesses. But what is more important is that 
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there is no suggestion of this defence in 
the cross-examination of the investigating 
cficer and there was no mention of the 
attestation of this deed in the statement of 
Topan Ram recorded in Court on July 
6. All that Topan Ram says is that he 
was at Maghiana on that day. It seems to 
me that if he had really got this important 
evidence in his favour, namely that he had 
attested this deed at Maghiana on the day 
of the occurence, he could not have failed 
to have said so waen questioned by the 
Court. The alibi therefore does not appear 
to me to be reliable and cannot rebut 
the prosecution case. I consider that the 
Magistrate has rightly convicted the 
appellants. 

I am not, however, so convinced that any 
offence under s. 304, Part 2, Indian Penal 
Code has been made out against Radha 
Kishen. After all he only struck one blow 
with a stick on the head and that was 
after the deceased had struck him on the 
thigh with a hockey stick. Up to that point 
the two appellants merely appear to have 
wished to give an ordinary beating with 
stricks to Wazir Mohammad Khan and an 
ordinary bearing is all that seems to have 
been required by the motive suggested 
for the attack. I do not think, therefore, 
that it can be assumed in the circumstances 
of the case that Radha Kishen intentionally 
struck a blow which he knew was likely to 
cause death, I therefore alter his convic- 
tion to one under s. 325 and in the circum- 
stances I reduce his sentence to one of 
three years’ rigorous imprisonment. With 
regard to Topan Ram, I also consider that 
the conviction under s. 325 is not justified 
by the facts on the record. There is 
nothing to show that the last blow struck 
by Radha Kishen was in furtherance of a 
common intention by him and Radha 
Kishen that grievous hurt should be caused, 
as up till the time when Wazir Moham- 
mad Khan retaliated by hitting Radha 
Kishen with his hockey stick, the beating 
was merely an ordinary one and: only 
simple hurt was caused. Topan Ram did 
not strike any blow after that. [ accordingly 
alter the conviction in his case to one 
under s. 323, Indian Penal Code and reduce 
his sentence to six months’ rigorous im- 
prisonment. . 

D, Conviction altered, 
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Easement—Light and air—Nature of right of 
dominant owner -- Whether can claim compensation by 
way of injunction or otherwise—Reference to reported 
cases— Reference to English statute, value of——Plaint- 
iff seeking injunction to restrain defendant —Court, 
when con order enquiry as to damages although 
refusing injunction—Lessee of site constructing 
house on it—Acquisttion of easement of light, atr 
and support for his benefit alone—Acquisition of 
right of way or right to flow water enures to 
benefit of owner of site. 

In the case ofa suit relating to an easement of 
light and air, reference to reported cases is 
necessarily of little value because whether or not 
the disturbance of an easement of light and air 
amounts toa nuisance giving rise to an actionable 
claim, depends entirely onthe facts and circum-. 
stances of the particular case. The law relating to 
easements in British India is governed very largely, 
if not entirely, by the Easements Act in those 
provineés to whioh it has been made applicable, 
It is, therefore, of little practical use to refer to the 
provisions of the English statute and decisions in 
Bnglish cases ing matter relating to easements. 

The owner of the dominant heritage has no 
absolute right to the access of light and airthrough 
windows and apertures. The owner of the dominant 
heritage is not entitled to compensation by way of 
injunction or otherwise for the disturbance of an 
easement unless he has sustained substantial 
damage, that substantial damage must be a 
diminution of the value of the dominant heritage 
or of the utility thereof, material interference 
with the physical comfort of persons using the 
dominant heritage,a material interfarence with the 
use of the dominant heritage in as beneficial a 
manner as ithad been used before such interference, 
An owner of ancient lights is entitled to sufficient 
light accortling to the ordinary notionsof mankind 
for the comfortable use and enjoyment of his house 
as a dwelling house, if it isa dwelling house, or 
for the beneficial use and occupation of the house 
if itis a ware-house, & shop, or other place of business, 
To constitute an infringement of an easement of 
light and air there must be a substantial privation 
of light and air enough to render the occupation’ 
of the house uncomfortable according to the ordinary 
notions of mankind and (in the case of business 
premises) to prevent the plaintiff from carrying 
on his business as beneficially as before. Colls v. 
Home & Colonial Stores, Ltd, (1) and Framji Shapurji 
v. Framji Edulji (2), relied on. [p. 887, cols, 1 & 2.) 


. In the case of the Jessee of a site, who is also 
he owner of the house which he has built thereon, 
go far as the use bÊ light or air or support for his 
building is concerned, he is an owner of the build- 
ing and may under the first two paragraphs of 
8.15, Easements Act, acquire such easements, and 
pe would not acquire them for anyone except 
imself under s, 12. But when the question arises 
of a right of way or a right to flow water he comes 
under para. 3 of s. 15 and anything which he 
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would acquire would be as the person in possession 
cf the land which is his site and he would acquire 
on behalf and for the benefit of the owner of the 
site. Abdul Rashid v. Braham Saran (3) and Mowloo - 
Nanji v. Rochiram (4), distinguished. [p. 888, col. L] 

In asuit relating to an easement of light and air, 


+ 


retraining the defendant from interfering with the 
plaintiff's right in a proper case the Court can 
order an inquiry as to damages while refusing an 
injunction, But where no damage has been caused 
to the plaintiff, no such enquiry need be ordered. 


Mr. Dingamal Narainsingh, for the Plain- 
tiff. 

Mr. Sunderdas Jethanand, for the Defen- 
dants. 


Judgment.—Abutting on the South 
Napier Road on its western side is a plot of 
land with buildings thereon bearing Survey 
No. 1, Survey Sheet S. R. 5, Beral Quarter. 
A sanad in respect of this plot of land was 
issued by the Karachi Municipality for a 
term of 99 years on November 4, 1895, 
in favour of one Devji Parpia. The sanad 
requited the grantee to erect a building on 
the said plot of land of the value of over 
Rs. 8,000 within three years from the date 
thereof. Devji Parpia appears to have 
transferred the plot of land, probably 
built on, to Basrio Fudoo on or about De- 
cember 4, 1¢00. - The property appears next . 
to have passed to the Punjab Cotton Press 
Co, Ltd, in or about March 1905. On 
April 27, 1607, it was transferred to Adamji 
Mulla Lukmanji. All these transfers appear 
on the sanad Ex. 6. In 1917 this property 
was transferred by Adamji Mulla Lukmanji 
to Yusifally Mahomedali Lukmanjl. From 
the evidence of Yusifally Adamji, the son of 
Adamji Lukmanji, it appears that in 1917 
or 1918 Adamji Lukmanji closed his busi- 
ness and in a Partition effected at about 
this time he transferred the property in 
suit to Yusifally Mahomedali Lukmanji. 
The plaintiff purchased this property by 2 
deed of conveyance (Ex. 8) on N ovember 9, 
1925, for a sum of Rs. 3,931,680. a 

Except that in 1927 the plaintiff added 
some godowns, he hus not since his pur- 
chase in 1925 otherwise altered or added 
to the buildings on the property in sult: and 
these buildings are therefore very much in 
the condition in which they were when the 
plaintiff made his purchase in 1920. Along 
the entire frontage of the properly on 
Napier Road runs a two-floored building to 
the depth of about 40 to 45 efeet. The 
ground floor is occupied by business con- 
cerns, presses and the like; on the upper 
floor there are residential flats. Two large 
archways in this structure give access each 
to an open quadrangle in the rear of the 
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main building. The three remaining sides 
of each of these‘quadrangles consist of rows 
of gedowns. Godowns thus form the boun- 
dary of the plaintiff's property on south, 
west and north. On the south the godown 
opens on to Grant Road, on the west there 
is a nulla and on the north there was 
originally a broad kutcha nulla which 
about the year 1928 or 1929 was converted 
by the Karachi Municipality, into a nar- 
rower pucca cemented storm water drain. 
As a result of this improvement effected by 
the Karachi Municipality, a piece of land 
became available to them, the space be- 
tween the northern boundary of the plain- 
tiffs property and the cemented storm 
water drain, admeasuring 738.86 square 
yards with a frentage on South Napier 
Road of 40.2 feet. In the northern boun- 
dary wall of the plaintiff's property in suit 
overlooking this plot of Municipal land and 
the storm water drain beyond it are 26 
windows. Nine of these are in the main 
building which abuts on the Napier Road 
and forms the frontage of the property in 
suit; and one of these nine windows is a 
kitchen window. The remaining 17 windows 
are in the northern row of godowns behind 
the main building. After the Karachi 
Municipality had constructed the storm 
water drain referred to and had for dispo- 
sal the piece of land to which reference has 
been made above lying between the storm 
water drain and the plaintiff's property in 
suit, they attempted to sell this piece of 
land. They found, however, that the exist- 
ence of the 26 windows in the northern 
boundary wall of the plaintiff's property 
presented a serious difficulty. ‘The plot the 
Municipality offered for sale was a long 
narrow. strip and if the plaintiff had ac- 
quired rights of easement in respect of the 
26 windows referred to, any purchaser of 
the adjoining plot from the Karachi Muni- 
cipality would find it difficult to turn the 
plot to any useful purpose without disturb- 
ing the plaintiff's rights of easement. It 
appears siso from the evidence that the 
plaintiff was approached by the Karachi 
Municipality to “buy this plot of land as an 
annexe to his existing property but no 
satisfactory arrangement was arrived at. 
Ultimately in or about March 1934, the 
defendants, the Municipal Corporation of 
Karachi, determined to have the matters 
of the rights of easement in respect of these 
windows determined by a Court of law. 
They accordingly proceeded to block the 
windows by erecting a cement wall flush 
against the northern boundary of the 
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plaintiffs property in suit. The plaintiff 
interfered and again certain negotiations 
took place between him and the defendants 
but nothing was effected and the defen- 
dants completed the cement wall thus clos- 
ing 17 out of the 26 windows, the 17 
windows in the northern godowns. On De- 
cember 12, 1935, the plaintiff filed the pre- 
sent suit. The plaintiff avers in his plaint 
that these 26 windows are ancient lights 
and have existed fora very long time over 
the statutory period, and that the plaintiff 
and his predecessors in-title have always 
enjoyed light and air through them with- 
out interruption. In para. 6 of the plaint the 
plaintiff avers ; 

“That the blocking ofthese windows has materi- 
ally interfered with light, use and comfort of the 
plaintiffs tenants and has rendered the rooms 
dark, insanitary and unhealthy and has materially 
diminished the value of the plaintiff’s building,” 

The plaintiff's prayer in the plaint is for 
a, declaration that he has acquired a right 
of easement in respect of 26 windows in. 
the northern boundary wall of his property 
and for a perpetual injunction restraining 
the defendants from interfering with his‘ 
rights of easement. The defendants, the 
Municipal Corporation of Karachi, con- 
tended that the plaintiff as a lessee of the 
property in suit from the Karachi Munici- 
pality cannot acquire rights of easement 


against his lessore; they further contend - 


that in respect of the 17 windows in the, 
god wns, even if the plaintiff has acquired - 
an easement of light and air, he has, by his 

own act extinguished the easement by clos- 

ing the windows with brick masonry; they 

further contend that the remaining windows 

are not ancient lights and that the plaintiff 

has no claim in respect of these. Lastly, 

the defendante contend that io any event 

the plaintiff has no actionable clajm in res- 
pect of the 26 windows in suit. The follow- 
ing issues were framed by the Hon'ble Rup- 
chand, A. J. C. on Muy 22, 1936: 

“i. How many windows exist in the plaintiff's 
building overlooking the defendant's plot ? 

9 Have any of the windows been closed more 
If so, how many 
windows have been closed and what is the 
consequence ? She 

3. ls the suit of the plaintiff within time? If s9, 
in respect of what windows ? 

4. Have ths plaintifs enjoyed light and air 
through the windows for over the statutory period ? 

5. Havethe enjoyment of light ani air been as 
of right or permissive ? iy 

6. Has the plaintiff acquiredeany right of ease- 
ment of light and air? Ifso, in respect df which 
windows ? _ 

7. Is the plaintiff entitled to injunction ? 

8. General. 

Some time later, the defendants applied 
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for amendment of their written statement 
to enable them to raise the first of the 
pleas to which reference has been made 
above. The amendment application was 
allowed and the following further issue, 
styled a preliminsry issue, was framed by 
tbe Hon'ble Mr. Rupchand : 

“Is the plaintiff a lessee of the defendants, and if 
so, has he any right of easement against them ?” 

It will be convenient to dealin the first 
instance with matters covered by Issues 
Nos. 4, 6 and 7, and I will therefore proceed 
to deal with these matters together. The 26 
windows in suit fall intotwo groups. The 
17 windows in tbe northern godowns are 
admittedly of greater age than the nine 
windows in the main building on the plain- 
tiff's property. It is the plaintiff's case that 
the stretch of building forming the frontage 
of the property in suit was erected in or 
about 1912 or 1913 before the Great War, 
and that the entire building was completed 
within the space of a year. The nine 
windows in the northern wall of the build- 
ing date from 1912 or 1913 so that in 
December 1935, when the plaintiff filed the 
suit, these were ancient lights. The defen- 
dants dispute this position and assert that 
the building in question was erected in the 
year 1917 or 1918, that when the plaintiff 
filed the suit in December 1935, therefore, 
the windows had been in existence for 17 
to 18 years only and the plaintiff therefore 
had acquired no right of easement whatever 
in regard tothese windows The burden of 
proving the acquisition of a right of ease- 
ment in respect of these nine windows is 
undoubtedly on tke plaintif. Considering 
that he had purchased the property only 
in 1925, the plaintif was in a difficult posi- 
tion in having to discharge this burden, he 
himself haying no personal knowledge of 
the matter. All that he has been able to 
say on the point is: “The office premises 
were built as far asI recollect before the 
War.” (His Lordship then discussed the 
evidence and proceeded). I have no hesita- 
tion on the evidence before me in coming 
io the conclusion that the building forming’ 
the entire frontage of the plotin suit was 
erected in 1917 or thereafter and thatthe 
nine windows in these buildings have not 
therefore been in existence for 20 years 
prior to the date of the suit and that the 
. plaintiff has no legal rights in respect of 
these windows., 

The position, however, with regard to the 
17 windows in the northern boundary wall 
‘of the plot in suit is entirely different. 
“With regard to these windows, the defen- 
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dants do not contend that they have not 
been in existence for the:statutory period 
or that the plaintiff has not acquired in 
respect thereof a right of easement. What 
the defendants contend is in the first place 
that the plaintiff by his own act has extingui. 
shed the easement within the meaning of 
s. 38, Easements Act, andin the next place, 
that even if the easement has not heen 
extinguished, and the plaintiff therefore 
has a claim to an easement of light and air 
in respect of these windows, he has no 
actionable claim againt the defendants as 
the closing of the windows has not resulted 
in such a substantial privation of light and 
air as to render the godowns uncomfortable 
or less useful as godowns for the purposes 
of business. 

As to extinction of the easement or aban- 
donment thereof by the plaintiff, the defen- 
dants rely in the first place on Ex. 21, the 
photo of the northern boundary wall of the 
plaintiff's property in suit. It shows all the 
26 windows with which we are concerned. 
It also shows that the 17 windows in the 
godowns are bricked up from the outer side. 
The defendants contend that this was the 
state of things in March 1934. The burden 
of proof is on the plaintiff to show that he 
was in the enjoyment of light and air 
through tkese windows for a period of 
20 years ending within two years of the 
date of the suit, December 1935. That the 
bricking upof the window in the manner 
shown in Ex. 21 is clear indication of an 
intenticn to abandon the right to access 
of light and air through the windows; that 
the windows are all iron barred that the 
windows have fixed wooden shutters open- 
ing inwards and capable of closing the said 
windows that there was thus no necessity 
whatever lo brick up the windows unless 
the intention was to definitely abandon the 
claim to access of light and air thereto that 
there is every reason to believe that the 
windows had been permanently closed up 
long before March 1934 and that in these 
circumstances the plaiutiff must be held to 
have failed to prove aright of easement in 
respect of these 17 windews and must be 
held to have definitely extinguished the 
easement by abandonment. The defen- 
dants have relied upon oral evidence on the 
point. (His Lordship then discussed the 
evidence and proceeded). As I am 
definitely of opinion that there has been no 
extinction or abandonment of the right of 
easement in respect of these 17 windows, it 
is unnecessary for me to refer toa series 
of rulings which*have been cited by the 
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learned Advocate in support of and against 
the contention of extinction and abandon- 
ment. The most important question, how: 
ever, with regard to these windows is, 
whether or not the plaintiff has an action- 
able claim against defendants who have 
admittedly disturbed his right of ease- 
ment. The law relating to easements io 
India is governed largely, if not wholly, by 
the Easements Act V of 1882 in those 
Provinces to which the Act has been made 
applicable. There is no dispute that the 
Easements Act is applicable to Sind. Sec- 
tion 32, Hasements Act, provides: 

“The owner or occupier of the dominant heritage is 


entitled,to enjoy the easement without disturbance 
by any other person.” 

Section 33 reads thus: 

“The owner of any interest in the dominant heri- 
tage, or the occupier of such heritage, may insti- 
tute a suit for compensation for the disturbance 
of the easement or of any right accessory thereto, 
provided that the disturbance has actully caused 
substantial damage to the plaintiff.” 

To this section there are three explana- 
tions attached which are of greatimport- 
ance. They read thus: 

(1) The doing of any act likely to injure the 
plaintiff by affecting the evidence of the easement, 
or by materially diminishing the value of the domi- 
nant heritage, is substantial damage within the mean- 
ing ofthis section and s. 34. 

(2) Where the easement disturbed is a right to 
the free passage of light passing to the openings 
in a house, no damage is substantial within the 
meaning of this section, unless it falls within the 
first explanation, or interferes materially with the 
physical comfort of the plaintiff, or prevents him 
from carrying on his accustomed business in the 
dominant heritage as beneficially as he had done 
previous to instituting the suit. 

(3) Where the easement disturbed is a right to 
the free passage of air to the openings ina house, 
damage is substantial within the meaning of this 
section if it interferes materially with the physical 
comfort of the plaintiff, though it is not injurious to 
his health.” 


It is clear, therefore, that the plaintiff, 
even if he has acquired a right of easement 
of light and air in respect of the 17 windows 
in the godowns, has no right to compen- 
sation from the defendants, has in fact no 
tight of action against them, unless the 
closing of these windows amounts to a nuis- 
ance, unless the*closing of the windows and 
the shutting out of light therefrom has 
diminished the value of the dominant heri- 
tage, has materially interfered with the use 
of the godown as beneficially as they had 
been previously used, or has materially in- 
terfered with the physical confort of persons 
who havé occasion to use these godowns. 
That the owner of the dominant heritage 
has no absolute right to the access of light 
and air through windows and apertures has 
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been laid down in the leading English 
case in-Colls v. Home & Colonial Stores, 
Lid. (1). A large number of authorities, 
both English and Indian, have been quoted 
by the learned Advocates for the plaintiff 
and defandants on the question whether or 
not an injunction should be granted to the 
plaintiff, but allthe cases referred to do 
nothing more than reiterate the principles 
set out in the explanations to s. 33, Hase- 
ments Act. In the case of a suit relating 
to an easement of light and air, reference 
to reporied cases is necessarily of little 
value because whether or not the disturb- 
ance of an easement of light and air amounts 
toa nuisance gives rise to an actionable 
claim, depends entirely on the facts and 
circumstances of the particular case. The 
principles are clear. The owner of the 
dominant heritage is not entitled to compen- 
sation by way of injunction or otherwise 
for tha disturbance ofan easement unless 
he has sustained substantial damage ; that 
substantial damage must be a diminution 
of the value of the dominant heritage, or 
of the utility thereof, material interference 
with the physical comfort of persons using 
the dominant heritage, a material interfer- 
ence with the use of the dominant heritage 
in as beneficial a manner as it had been 
used before such interference. In Colls v. 
Home & Colonial Stores, Lt. (1), referred to 
above, the House of Lords laid it down 
that: 

“An owner of ancient lights is entitled to sufficient 
light according to the ordinary notions of mankind 
for the comfortable use and enjoyment of his house as 
a dwelling house, ifit is a dwelling house, or for 


the beneficial use and occupation of the house if it 
ig a ware-houge, a shop, or other place of business." 


In Framji Shapurjt v. Framjzi Edulji (2), 
it was held that to constitute an infringe- 
ment of an easement of light and air there 
must be a substantial privation of light 
and air enough to render the occupation of 
the house uncomfortable according to the 
ordinary notions of mankind and (in the 
case of business premises) to prevent the 


. plaintiff from carrying on his business as 


beneficially as before. I will now proceed 
to apply these legal principles involved in 


.B. 33, Easements Act, and in the leading 


authorities to which I have referred to above 
to the case before me, Does the evidence 
in the case establish that the closing of the 
17 windows in the godowns of the plaintifi's 
property constitutes a nuisance or has it 
caused substantial loss to the plaintiff ? 

11) (1904) A O 179; 73 L J Ch, 484; 90 L T 687; 53 


WR 30; 20 TLR 475 j 
(2) 7 Bom. L R 73, 
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(His Lordship then discussed the evidence 
.and proceeded). I am, therefore, of opinion, 
that the clesing of these windows in the 
northern godowns of the plaintiff's property 
in suitdces not afford the plaintiff. an ac- 
ticnable claim ; that it does not amount to 
a nuisance ; that it does not materially inter- 
fere with the use of the godown as go- 
downs ; that it will not materially interfere 
with the physical comfort of persons who 
may have occasion to work in these go- 
downs ; and if this is so, the plaintiff's suit 
for an injunction in regard to these win- 
dows must necessarily fail. 

It has been argued by the learned 
Advocate. for the plaintiff that in any case 
the plaintiff is entitled to damages and that 
if the Court is of the opinion that this is 
not a case in which an injunction should 
be granted, the questicn of damages shculd 
be considered by the Court and an inquiry 
should be held as to what damages the 
plaintiff has.sustained. The learned Advo- 
cate bas referred me to several authorities 
on the point: I have no doubt whatever 
that the proposition set out in these autho- 
rities is correct and that in a proper case 
the Court would order an inquiry as to 
damages while refusing an injuncticn but 
to my mind this is not a case of that 
description. No damage whatever has been 
eaused to the plaintiff by the clesing of the 
17 windows. The plaintiff has not led any 
evidence to show that the rental of these 
gcdowns has been reduced by a single rupee 
even by reascn of the clcsing of these 
windows which took place as far back as 
March or April, 1834. These are the most 
important points in the cage and having 
disposed of them, I am now ina position 
to record my findings on tke issues in the 
suit. 

As to Issue No. 1, there is no dispute. 
There are 26 windows overlcoking the 
defendants’ plot. As to Issue No. 2, having 
found that there has been no extinction cf 
the easement in respect of the 17 windows 
in the godowns snd that the plaintiff has 
not abandoned his right of. easement to 
light and airin respect of these windows, 


my answer to Issue No. 2 is in the negative.’ 


As to Issue No. 3, no question of limitation 
arises in view of ny finding on Issue No. 2. 
As ta Issue No. 4, my finding is that the 
plaintiff has enjoy¢d light and air through 
the 17 windows“ in the godowns on the 
nirthern side of the plaintiff's property 
for over the statutory pericd but not in 
respect of the nine windows in the building 
forming the frontage of the plaintiff's 
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property. On Issue No. 5, my findingis that 
the enjoyment of light and air in respect 
of the 17 windows in the godowns has 
not been permissive. The mere fact that 
the plaintiff must have erected buildings 
on the property with the permission of the 
defendants does not, in my opinion, make 
the enjoyment of light and air through the 
windows of that building permissive. As 
to Issue No. 6, my finding is that the plaintiff 
has acquired an easement of light and air in ` 
respect of the 17 windows in the northern 
godowns of his prcperty. On Issue No. 7, 
my finding is that the plaintiff is not 
entitled to an iojunction. ` f 

‘There remains for consideration the pre: 
liminary issue as to whether the plaintiff 
as lessee of the defendants can acquire 
against the defendants aright of easement 
in respect of the windows in his property. 
In view of my findings on the other issues, 
and in view of my finding that the plaintiff 
is not entitled to any relief against the 
defendants, it is scarcely necessary to deal 
with this point at all thoughit has been 
argued ‘at great length and with much 
learning before me by the learned Advocates 
for the plaintiff andthe defendants. [I think 
it will suffice for me to say that in my 
opinion the auswer to the preliminary issue 
must be in the affirmative. As I have stated 
in a previous part of thisjxdgment the law 
relating to easements in British India is 
governed very largely, if notentirely, b) the 
Easements Act in those provinces to which. 
it has been made applicable. It is, therefore, 
of little practical use to refer to the provi- 
sions of the English statute and decisions 
in English cases in a matter relating to 
easements. In support of my finding on this 
issue I need only refer to the provisions of 
s. 15, Easements Act, and the distinction 
between the wording of paras. 1 and 2 
thereof and that of para.3. This subject 
has been discussed at great length in a Full 
Bench ruling of the Allahabad High Oourt: 
Abdul Rashid v. Braham Saran (3). The 
opinion of the Full Bench in that case may 
be summarized by the follqwing quotation 
from the judgment: 

“In the case of the lessee of a site, who is also 
the owner of the house which he has built thereon, 


so far as the use of light or air or support for his 
building is concerned, he is an owner of the build- 
ing and may, under the first two paragraphs of 
s, 15, Easements Act, acquire such easements, and 
he would not acquire them for anyone except 
himself under s. 12. But when the queStion arises 


of a right of way or a right to flow water comes 
(3) I LR (1938) All. 538; 175 Ind. Oas. 227; A 

I R 1938 All. 293; (1938) A L J 436; 1938 A L R 383; 10 

R A 653 (F B). A 
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under para. 3 of s. 15 and anything which he 
would acquire would be ad the person in possess- 
sion of the land which is his site and he would 
acquire on behalf and for the benefit of the owner 
of the site,” 

It is true that in the case before the Full 
Bench the question was the acquisition of 
a right of easement of passage and flow of 
water over the servient heritage, but the 

` entire question of the acquisition of ease- 
ments by a tenant against his landlord is 
ably discussed in the judgment of Bennet, J. 
and this case is the only authority I have 
been able to find bearing direetly on the 
point. Reference has been made to the case 
in Mowloo Nanji v. Rochiram (4) but all 
that that case decides is that a right of 
way cannot be acquired as an easement by 
user by a tenant-at-will or for a number of 
years over another parcel of land either in 
the pcssersion of his ‘landlord or in tke 
possession of another tenant of the same 
landlord. There is noreference in that case 
io an easement of light and air attached 
to any building on the land in the occupa- 
tion of atenent. Theresult of my findings 
on the issue is that the plaintiff's suit 
must be dismissed and I order accord- 
ingly. X 

As regards costs, I think this is a case in 

which the proper order will be that each 
party should bear his own costs. If the 
plaintiff has failed with regard to the nine 
windows in the building forming the front- 
age of his property,no blame attaches to 
him. In the circumetances of the case he 
had reasonable grounds for believing that 
the windows had been in existence for over 
the statutory period. In regard to the 17 
windows in the godowns he has established 
his right of easement and is in no way to 
blame if the Court takes the view that he 
has no actionable claim against the defen- 
dants. I accordingly order that each party 
should bear his own costs. 

Suit dismissed. 


D. 
(4) AIR 1936 Sind 61; 163 Ind. Oss. 137; 30 


SLR 32; 8 RS 180. 
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The absence of attachment is not sufficient to 
invalidate an execution sale unless substantial loss 
has been caused thereby. Daim Shah v. Virbhan 
i), overruled, Mahomed Abdulla v. Jamiat Rai (5), 


approved, 
{Case-law reviewed. | 


Ex. S. O. A. from an order of the District 
Judge, Karnal, dated April 30, 1937. 

Mr. Qabul Chand Mittal, for the Appel- 
lants. 

Mr. Parkash Chand, for the Respondents. 


Addison, J.—In execution of a decree, 
the decree-holder attached on November 29, 
1933, certain‘shares of the judgment-debtors 
in Khewat No. 571 in Mauza Sonepat. 
The proceedings dragged on, and on 
March 11, 1935, the executing Oourt directed 
the decree holder’s Counsel to substantiate 
his allegation thet the land in question 
had ceased to be agricultural. [t was 
held oo April 10, 1935, that the land had 
ceased to be agricultual except two khasra 
numbers. On June 4, 1935, the Court 
passed an order that the application for 
execution, which had been pending for two 
years, was dismissed at the request of the 
decree-holder but the attachment of the 
property was maintained. Onthesame day, 
a fresh application for execution was put 
in. It is obvious that this was. merely a 
dodge to get a delayed execution case off 
the pending file of the Subordinate Judge. 
On July 5, 1935, the judgment debtors 
applied for review of the order dated 
April 10, 1935. In the meantime, a new 
Subordinate Judge had arrived and he 
re-opened the matter. Two issues were 
framed by him: (1) has the land in dispute 
eeased to be agricultural; and (2) is any 
portion of the land a grave-yard, and, if 
50, how does this affect the execution. The 
executing Court came to the conclusion 
that the land was no longer agricultural. 
There also seems to bea finding that some 
part was being used as a grave-yard bus, it 
was held that the sale could not be refused 
on that ,ground and it was stated that 
mention would be made in the proclamation 
of sale that a portion was being 89 used. 

Thereafter in January 1936, the land was 
sold. In the meantime, the judgment-debtors 
appealed against the order passed in review 
on November 18, 1935. The appeal was 
not decided till April 30, 1937, there being 
no explanation for this extraordinary delay. 
On appeal all that the District Judge said 
was that, as the land had not been attached, 
(a point which had not been taken in the 
executing Court), it could not be sold and in 
this respect he followed Daim Shah v, 
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Virbhan (1), a judgment of a ’single Judge. 
He did not go into the other matters. 
Against this decision, this second appeal 
has been instituted. The learned Judge 
of this Court, who decided the case referred 
to, purported to follow Mahadeo Dubey v. 
Bhola Nath (2). His attention, however, 
was not drawn to the fact that a Division 
Bench of the Allahabad High Court in 
Sheodhyan v. Bhola Nath (3) did not follow 
their own Full Bench decision, pointing 
out that it could no longer be held to be 
correct in face of the judgment of their 
Lordships of the Privy Oouncil in Tasadduk 
Rasul Khan v. Ahmed Rusain (4). Further, 
this question came before one of us who 
held in Mahomed Abulla v. Jamiat Rai 
(5) that : - 

“The absence of attachment prior to the sale of 
immovable property in execution of a decree 
amounts to no more than an irregularity and is 
not sufficient to vitiate the sale inthe absence of 
any substantial loss resulting from such want of 
attachment.” 


Most of the authorities are discussed 
there and it will only be necessary briefly 
to refer to them. It appears that it was 
held in Sorabji v Kala Raghunath (61, 
that there could be no order for sale when 
there was no attachment; but, in view of 
numerous other authorities, a single Judge 
of that Court in Sakarlal Jamnadas v. 
Jerbai Sorabji (7) did not follow the earlier 
Bombay decisicn and held that the absence 
of attachment prior tos.:le amounted to no 
more than a material irregularity and was 
not, unless substantial injury was ciused 
thereby, sufficient to vitiate the sale. Again, 
there is a decision of a Division Bench of 
the Calcutta High Court in Punchanan Das 
v. Kunja Behari, 42 Ind. Oas. 259 (8) 10 
the effect that attachment is necessary 
before a sale can take place, but the oppo- 
Bite view has been taken by the same Court 
in Sasi Rama Kumari v. Meherban, 9 Ind. 
Oas. 918 (9), Kishory Mohan Roy Y. 
Mahomed Mujaffar Hossein (10), Hari 
Charan Singh v. Chundra Kumar Dey (11) 


(1) AI R1934 Lah. 395; 150 Ind. Oas. 1053; 36 P” 


L R241; 7 RL 57. 
(2)5 A 86; A W N 1882, 186 (F B). 
3) 21 A 3ll; A W N 1899, 84. l 
ti) 21 C 66; 20 I A 176; 6 Sar, 3241; 17 Ind. Jur, 534 
PO). 
: (5) A I R 1930 Lah. 685; 121 Ind. Oas. 369; Ind, 
Rul, (1930) Lah. 209. 
(6) 36 B 156; 12 Ind. Cas 911; 13 Bom. L R 1193, 
(7) 58 B 564; 153 Jnd. Oas. 899: A IR 1934 Bom, 
348; 36 Bôm. L R 681; 7 R B 268. 
(8) 42 Ind. Oas 259; A IR 1918 Oal. 1036. 
(9) 9 Ind. Cas, 918; 180 L J 243, 
(10) 18 O 188, 
(11) 34.0 787; LLOWN 745. 
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and Rajani Kanto Pal v. Mohim Chandra 
Roy (12) It has also been held by the 
Patna High Court in Wasir Narain Singh 
v. Bhikhari Ram (13), by the Rangoon 
High Court in Ma .Pawa v. Mahomed 
Tambi ‘14), and by the Uourt of the Judicial 
Commissioners of the Central Provinces in 
Shankar Rao v. Manik Rao (15), that want 
of attachment is only an irregularity and 
the sale cannot be set aside merely on that 
ground, Similarly, the Madras High Court 
has held in Ramaswami Naik v. Rama- 
swami Chetty (16), Sivakolandu Pillai v. 
Ganapathy Iyer (17), Subramania Iyer v. 
Krishna Iyer (18) and Velayutha Muppan 
v. Subramanian Chetti (19) that absence of 
attachment does not invalidate an execution 
sale unless substantial loss has been caused 
thereby. There is thus no doubt as to the 
weight of authority and we hold that the 
absence of attachment is not suficient to 
invalidate an execution sale unless sub- 
stantial loss has been caused thereby. We 
accordingly accept the appeal, set aside 
the order of the District Judge, and remand 
the appeal to him for decision on the 
merits. The appellant will get his costs 
of this Court. Costs of the District Court 
will he in the discretion of that Court. 

B. Appeal allowed. 

(12) A I R 1997 Cal. 847; 103 Ind Oas. 698, 

(13) A IR 1923 Pat, 4°; 68 Ind. Oas. 3 3;2 Pat. 
207; 3 PL T 765. 
Bie A I R 1924 Rang. 124; 77 Ind. Cas, 368; 1 
(15) A I R 1923 Nag. 18; 68 Ind. Cas. 643. 
(16) 30 M 255; 17M LJ 201. 
(17) A LR 1918 Mad. 1262; 37 Ind. Cas, 964; (1917) 


M W N89. 
19) A IR 1926 Mad. 211; 92 Ind. Oas. 833;51M L 
7 


J 172. 
ine 24 M LJ 70;18Ind. Cas. 498; (1913) MW N 
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JAMES, J. 

Babu BINDESHRY SINGH—APPALLANT 

VETSUS 
Babu PERGAS SINGH AND ofuBas— 


RESPONDENTS 

Promissory note—Plaintiff basing claim on hand- 
note altered by him—Hand-note executed in satisfac 
tion of original one—Plaintiff, if can succeed on basis 
of original consideration—Whethgr can rely upon 
altered hand-note as acknowledgment of Original one. 

A person who has altered a hand-note upon which 
his suit is based and which is executed in satisfaction 
of the original hand-note, is not entitled to succeed on 
the basis of the original consideration ° and cannot 
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rely upon the altered hand-note as embodying an ac- 
knowledgment sufficient to save the bar of limita- 
tion. In such a case, the description by the defen- 
dant in his written statement of the manner in which 
the original hand-note had been executed, cannot pro 

erly be treated as an admission that he was still 
iable onthe original hand-note and the whole claim 
on the altered hand-note is liable to be dismissed. 
Ram Autar Sukul v. Baldeo Sukul (1) and Gour 
Chandra Das v. Prasanna Kumar Chandra (2), relied 
on. 


A. from a decision of the Subordinate 
Judge. Patna, dated December 10, 1936, 
affirming a decision of the Munsif, Patna, 
dated November 27, 1935. 

Messrs. S. N. Rai and B.N. Rai, for the 
Appellant. 

Messrs. B. N. Mitter and Ajit K. Mitter, 
for thé Respondents. 


Judgment.—The suit out of which this 
appeal arises was instituted for recovery 
of the amount due on two hand-notes, one 
for the sum of Rs. 100 and the other for 
Rs. 1,460. The defendants’ liability on the 
hand note for Rs. 100 was almitted, and in 
respect of that amiount with interest, the 
suit was decreed. We are not concerned 
with that hand-note. 

For the claim on the hand note for 
Rs. 1,160, the defence was that on Assin 30, 
1340 a hand-note had been executed for 
Rs. 460, and Rs. 325 had been paid in cash 
by which the plaintiff's dues on two hand- 
notes of 1838 had been satisfied The de- 
fendants claimed that the amount payable 
under the hand note of 1340 had been alter- 
ed to Rs. 1,460 and that the date had been 
altered to 1341. The plaintiffs endeavoured 
to prove the authenticity of the hand note 
which they produced by proof of the exist- 
ence of debts amounting to Rs. 1,460 for 
which it was executed; but in this they 
failed; and the Courts have found that the 
hand-note on which the plaintifs sued was 
the hand-note of Rs. 460 subsequently 
altered by the plaintifis in such a manner 
astoamount to forgery. The trial Court 
dismissed the whole claim on this hand-note; 
but on appeal the Subordinate Judge 
allowed the plaintiffs claim for Rs. 460 on 
the ground that the defendants had admit- 
ted that the sum was due -and that by 
admitting the execution of the hand-note of 
1340, they had proved that they had given 
a written acknowledgment of liability under 
the hand-notes of 1338. The defendants 
appeal from that decision, while the plaint- 
iffs prefer a cross-objection against the 
findings that there had been alterations 
in the hand-note and that the debts amount- 
ing to Rs. 1,460 had not been proved. 
Regarding the plaintiffs’ crogs-objecticn, 
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it may be said at once that these points are 
concluded by the findings of fact of the 
Court below and the questions cannot again 
be agitated in second appeal. 

For the defendant appellants Mr. S. N. 
Rai argues that when it was found that the 
hand-note had been fraudulently altered, the 
plaintiffs should have been grinted no 
relief, and the description by the defend- 
ants of the manner in which the original 
hand-note had been executed could not pro- 
perly be treated as an admission that they 
were still liable on the hand-«note of 1338. Mr. 
B.N. Rai relies principally on the decision 
of this Court in Ram Autar Sukul v. Baldeo 
Sukul (1) which followed a decision of the 
Calcutta High Oourt in Gour Chandra Das 
v. Prasanna Kumar Chandra (2:. Mr. B.N. 
Mitter suggests that the account given 
by the defendants in their written state- 
ment should be treated as an admission 
that by an acknowledgment in writing made 
in 1340 they gave further life for the pur- 
pose of limitation to the hand-notes executed 
in 1338 but as Mr. S. N. Rai points out, 
there is nothing in the written statement 
which amounts to an admission that the 
defendants did this. The defendants des- 
cribed how the band- notes of 1338 were 
satisfied by the hand-note which they execut- 
ed for Rs 410 but they claim that in view 
of the alteration in the band note, they must 
be treated as exonerated frem all liability. 
It appears to be clear that the argument of 
Mr. 8. N. Rai must prevail, and the decision 
of the learced Subordinate Judge on this 
point was not correct. The question of 
whether a person who had altered an in- 
strument could be entitled to succeed on the 
basis of the original consideration and to 
rely upon the altered bond as embodying 
an acknowledgment sufficient to save the 
bar of limitation was considered in Gour 
Chandra Das’ case (.) where it was held 
that this could not be done. The hand-notes 
of 1338 were satisfied by the hand-note which 
was executed in 1340 and after the execution 
of the hand-note of 1340 the plaintiffs could 
no longer sue on the hand-notes of 1338. The 
plaintiffs by their own fraudulent act chose 
to destroy their promissory note of 1340 and 
they cannot utilise the admission that a 
hand-note as originally executed satisiied the 
hand-notes of 1338 as in any way reviving 
their right to sue upon those original*hand- 
notes. A 

The appeal must, therefore, be allowed and 

(1) il Pat. 782; 140 Ind. Oas. 895; A IR 1932 Pat. 


352; Ind. Rul. (1933) Pat. 37. 
(2) 33 O 812; 3 OL J 363; 10 O W N 788, : 
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‘the cross-objection dismissed. So much of 
the decrees of the lower Courts as direct the 
payment of Rs. 46C with interest and of 
corresponding costs will be setaside. The 
appellants are entitled to their costs in 
this Court and corresponding costsin the 
Courts of the Subordinate Judge and the 
Munsif. 


8. Appeal allowed. 


ALLAHABAD HIGH COURT .-. 
Second Civil Appeal No. 1794 of 1936 
September 27, 1933 
Misra, J. 
RAM KRISHNA DAS—PLAINTIFF 
— APPELLANT 
versus 
NIMAI BHAR AND OTHERS—DAFENDANTS 
~- RESPONDENTS 
Hindu Law — Alienation — Manager—Mortgage of 
family property—Suit on, against all co-parceners 
—Other co-parceners not defending suit—Mortgagee, 
if must prove necessity or that he made reasonable 
enquiry as to necessity—Court, if can pass decree 
againstinterest of other co-parceners without such 


oof. 

A creditor suing to enforce a mortgage executed by 
the manager of a joint Hindu family of the joint 
family property is bound toprove that the loan 
secured by such mortgage was takento satisfy an 
antecedent debt or was justified by some family 
necessity or at least that he had before advancing 
the loan made inquiries which reasonably led to the 
belief that the loan was required for family necessity 
or to pay off an antecedent debt. In such a case even 
if the co-parceners who are made parties do not come 
forward to plead want of legal necessity, the Court 
canot pass a decree against their interests unless 
and until it is satisfied that the loan had been taken 
for family necessity or that the mortgagee had made 
reasonable inquiry as to the necessity for the loan. 
Chandradeo Singh v. Mata Prasad 6), followed. 
Lachhman Prasad v. Sarnam Singh (1) and Munna 
Lal v. Karu Singh (5), relied on. Jageshar Pande v. 
Deo Dat Pande (1), Madan Lal v. Gajendrapal Singh 
(2) Pat ye Lal v. Chiddu (3), not followed. [p. 
894, col, 1.) ” 

S.C. A. frcm the decision ofthe Addi: 
tional Sub Judge, Jaunpur, dated July 20, 


1936. i 

Mr. Ram Narain Verma, for the Appel- 
lant.. 

Mr. Mukhtar Ahmad, for the Respon- 
dents. 

Judgment,—This is a second appeal by 
the plaintiff in a suit to enforce a simple 
mortgage made by defendant-respondent 
No. Lin favour of the plaintiff's predecessor- 
in-titla, defendant-respondent No. 8. Def- 
endants Nos. 2 and 3 are the sons of defend- 
ant No.1, the mortgagor, and defendants 


Nos. 4to 6 are his nephews. Defendant 
—Respondent No. 7 was impleaded 
int the suit as a subsequent trans- 


e 
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feree, but the trial Court found that 
he was a prior transferee and the 


mortgage in favour of the plaintiff is subject 
to the rights of defendant-respondent No. 7. 
The mortgage-deed was for Rs. 125 and 
was executedon March 29, 1921. The 
plaintiff-appellant purchased the mortgagee 
rights of the original mortgagee, defendant 
No. 8, in execution of a decree on July 10, 
1928. In para. 3 of the plaint the plaintiff 
alleged that defendants Nos., 1to 6 are 
members of a joint Hindu family and 
defendant No. 1 is the head and manager of 
the aforesaid family. It was further alleged 
thatthe loan was taken and the bond in 
suit was executed by defendant Ne.1 as 
head and manager of the joint family of 
defendants Nos. 1 to 6 for lawful family 
necessity and for the benefit of the family 
and that defendants Nos.2 to6 had also 
benefited by the loan and were liable to 
re pay it. 

The property mortgaged consists of a 
zamindart share in a village. The suit 
was brought on March 28, 1934, just within. 
twelve years from the date the mortgage 
money became payable. Defendants Nos. 1 
to 6did not enter appearance. The suit 
was contested only by defendant No, 7. 
He denied execution of the mortgage-bond 
in suit as well as its consideration. He 
further denied that it was ex:cuted for 
legal family necessity. Another plea 
raised by him in defence was that he had 
purchased in auction sale the rightsof a 
mortgagee in respect of a charge which was 
prior to that in favour of the plaintiff. On 
the pleas raised by defendant No. 7 the 
trial Court of the Munsif framed six 
issues, one of which was whether the deed 
in suit was executed for legal necessity, 
and on thisissue the Court found against 
the plaintiff and in the result dismissed 
the suit. The plaintiff thereafter appealed 
to the Civil Judge of Jaunpur, impleading 
defendant No. 7 also as a respondent, but 
on the day of hearing of the appeal 
exempted this defendant from the claim, 
admitting that he is a prior transferee. The 
lower Appellate Court then? proceeded to 
decide the question whether the bond in 
suit was executed for legal necessity ‘and 
after considering the evidence fendorsed the 
finding of the trial Court that the appellant 
had failed to prove legal necessity and dis- 
missed the appeal. . 

In second appeal before me & is con- 
tended on behalf of the plaintiff-appellant 
that the mortgage-bond in suit being only 
voidable and none of the members of the 


* 
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family who were parties to the suit having 
appeared to contest the alienation on the 
ground that it was not for legal necessity, the 
Oourts below were not required at ali to 
enter into the question of legal necessity 
and should have decreed the entire claim. 
In support of this contention, the learned 
Counsel has relied upon the case in 
Jageshar Pande v. Deo Dat Pande (1) in 
which it was held that an alienation of 
family property made by the manager cf a 
joint Hindu family is not absclutely void. 
In that case the son who had a right to 
challepge an alienation by the father by 
way of gift had not challenged it during 
‘the father’s lifetime and the question was 
whether the reversioner had a right to 
challenge it. The ratio decidendi of the 
ruling was that the interest of the plaintiffs» 
reversioners were in no way affected by the 
deed of gift when it took place and they 
had no right in the property during the 
lifetime of either the father or the son and 
it would be giving a great and unwarranted 
extension to the rigaots of reversioners to 
allow them the right to challenge an aliena- 
tion under the circumstances found in that 
Case. ‘Tne case, cited by learned Counsel, 
for the appellant is not the only case in 
which a Division Bench of this Court has 
held that an alienation of family property 
made by a manager of a joint Hindu 
family is not absolutely void. ‘The same 
view was taken in the later case in Madan 
Lal v. Gajendrapal Singh (2) and the case 
in Madan Lal v. Chiddu (3). Sen and 
Niamat Ullah, JJ. observed that: 

“On the authorities of this Court, it must be accept- 
ed as settled that an alienation made by a member of 
& joint Hindu family is not void but voidable at the 
da of the other members thereof or any one of 

GIO _ ose 

They did not, however, decide the ques- 
tion themselves. The view taken in the 
cases referred to conflicts with the decision 
of their Lordships of the Privy Council in 
Lachhman Prasad v. Sarnam Singh (4) in 
which it was heid that a mortgage made 
by some of theemembers ofa jomt Hindu 
family governed by the Mitakshara Law 
without the consent of their co-parceners 
is void if it was not for antecedent debt 


(1) 45 A 654; 74 Ind. Cas. 931; A IR 1924 All. 51; 21 
LJ 608 


(2) 51 A 575; 116 Ind. Cas, 436; AI R 1929 All, 243; 
(1929) A LJ®44; Ind. Rul, (1929) All, 564. 

(3) 53 A zi; lzo Ind. Oas. 829; A I K 1930 All. 852; 
(19380) A L J 1528; Ind. Rul. (931) AH, 125, 

(4) 39 A £00; 40 Ind. Cas, 289; A IR 1917 PO 4l; 
44 I A 163;°15A 13,584; 2P LW 29;21 O WN 
990; 33M L J-39; 19 Bom. L R 646; 260 L J 97; 
(1917) MW N 516; 6L W 334 (E O), 

€ 
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or for any proved necessity of the joint 
family. It may be noted that it was 
expressly argued before their Lordships of 
the: Privy Council that the mcrtgage in that 
case was not void but only voidable. See 
also the case in Munna Lal v. Karu Singh, 
56 Ind. Cas. 766 (5). The decisions of the 
Division Beaches referred to above are also 
not in accordance with the Fall Bench 
decision of this Court in Chandradeo Singh 
v; Mata Prasad (6) in which it was Leld 
that the father of a joint family governed 
by the Mitakshara Law cannot execute a 
mortgage for the joint family property 
which will be binding on his sons where 
the loan is not obtained for family necessity 
or to meet an antecedent debt, and further 
that a creditor suing to enforce a mortgage 
executed by the father in a joint Hindu 
family for the joint family property is 
bound to’prove that the loan secured by 
such mortgage was taken to satisfy an 
antecedent debt or was justified by some 
family necessity or at least that he had 
before advancing the loan made inquiries 
which reasonably led tothe belief that the 
loan was required for family necessity (1 to 
pay off an antecedent debt. It was further 
held bya majority of the Judges that in 
such a case where the mortgagee has failed 
to prove antecedent cebt or family necessity 
the mortgagee could not be enforced against 
the sons’ interest in the joint family property. 
Mulla in his Hindu Law comments 
as follows on the decisions of the Divi- 
sion Benches referred to above (p. 315, 
Edition 7): 

“Notwithstanding the Privy Council rulings cited 
in the preceding paragraph (in particular the case 
in Lachhman Prasud v. Sarnam Singh (4) and a 
Full Bench ruling of the Allahabad High Court in 
Chandradeo Singh v, Mata Prasad (6) that an aliena- 
tion made by a co-parcener neither for legal 
necessity nor for the payment of an antecedent debt 
is void, ithas been held by some Division Benches 
of that Court that the alienation is voidable and not 
void. But since .on principle a Division Bench 
of a High Oourt is bound by a Full Bench jruling 
the rule of law in Allahabad 
may be taken to be as stated in the preceding 
paragraph.” 

Tne rule of law stated by Mulla in the 
preceding paragraph is that: 

“Where a member of a joint family governed by 
the Mitakshara Law as administered in Bengal and 
the United Provinces sells or mortgages tMe joint 
family property or any portion thereof without the 
consent of his co-parceners, the *alienationis wholly 
void unless it was for legal necessity, or for pay- 
ment by a father of an antecedent debt, and it 
does not pass the share even of the alienating co- 
parcener,” 2 

(5) 56 Ind, Cas. 166; A I R1919 P O 1081 PLT68; 
18 15 W 652; 390 L J 256 (P ©). 

(6) 31 A 176; 1 Ind, Cas. 479; 6 A L J 263 (F, B.) 
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I do not think, it can be’ disputed for 
one moment that the law is that the 
manager of a joint Hindu family has power 
to. alienate for value joint family property 
so as to bind the interests of both adult and 
minor co-parceners in the property provided 
only if the alienation is made for a legal 
necessity or for the benefit of the estate, 
and further that where money has been 
borrowed by the manager on the represen- 
tation thatit.is required for a family pur- 
pose or for family business and the lender 
seeks to ronder the whole family property 
including the shares of other members 
of the family liable for the debt, he is not 
entitled to a decree against the whole 
family property unless he shows that there 
was a necessity for the loan or that he 
had made reasonable inquiry as to the 
necessity for the loan and that the facts 
represented io him were such as,if true, 
would have justified the loan. In so far 
as the- cases decided by the Division 
Benches conflict with the decisions of the 
Privy Council and with tbe Full Bench 
case in Chandradeo Singh v.Mata Prasad 
(6), tne authcrity of which still remains 
unshaken, I am bound to follow the latter. 

In the present case the plaintiff sought 
to bind the interests of the sons and 
nephews in the mortgaged property and he 
came to Court with express allegation that 
the mortgagor had taken the loan for 
lawful family necessity and the other 
co-parceners had benefited by the loan. 
The burden, therefore, clearly lay upon 
. the plaintiff to prove his allegations, and 
if he failed to prove them, it must be held 
on the authority of the Full Bench case 
in Chandradeo Singh v. Mata Prasad (6), 
that he could not get a decree against the 
joint family property and the interests of 
the co-parceners who were no parties to 
the mortgage. Even though these co- 
parceners did not come forward to plead 
want of legal necessity, I think the Court 
could not pass a decree against their 
interests „unless and until it was satisfied 
that the loan had been taken for family 
necessity or that the mortgagee had made 
reasonable inquiry as to the necessity for 
the loan. It may be noted that the 
mortgage deed contained a recital that 
the money was sborrowed partly for pay- 
ment oftagavi dues and partly for household 
expenses. Only one witness was produced 
in the trial Court bythe plaintiff to prove 
his allegation about legal necessity. That 
witness stated that the money was borrow- 
ed for payment of tagavi loan and that 
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the only reason why the witness was 
saying so was that the executant of the 
mortgage bond had “so informed him. 
Both the lower Courts rejected this evi- 
dence as wholly insufficient to. prove the. 
alleged legal necessity, and their finding 
of fact cannot be challenged in second 
appeal. It has been urged that the scribe 
aod one attesting witness tothe mortgage 
bond are dead and the whereabouts of the 
second attesting witness are not known '’ 
and the plaintiff is a purchaser in auction 
sale of the rights of the original mortgagee. 
who is femate and therefore the plaintiff 
could not be expected to produce better 
evidence on the point than he did. I am 
afraid these are not sufficient grounds 
for accepting the evidence of one witness 
whose testimony has been rejected by the 
two lower Courts. ` 

Further it may ba observed that the 
plea of want of legal necessity was ex- 
pressly raised by defendant No. 7 who 
was impleaded as a defendant on the 
ground that he was a sabsequent trans- 
feree by auction purchase. I donot think 
t.e plaintif could, after the trial Oourt had 
found against him on the question of 
legal necessity, get rid of the effect of 
that finding by exempting defendant 
No. 7 inthe course of the proceedings in 
appeal and asking the lower Appellate’ 
Court to vacate the finding against him on 
the ground that defendant No. 7 having 
been exempted from the decree and defen- 
dants Nos. 1 to 6 not having entered 
appearance in order to contest the plaintiff's 
allegation about legal necessity, the mort- 
gage must be held binding on the sons and 
on their interests in the joint family pro- 
perty. For the reasons stated above, lam 
of opinion that the decision of the Courts . 
below is correct and the suit of the 
plaintiff was rightly dismissed. This appeal 
therefore fails and is dismissed with costs. 


. Defendant-respondent No. 7, who was dis: ` 


charged in the lower Appeilate Couit, has 
been unnecessarily made a respondent in 
this appeal. Sohe must have his costs of 
this appeal from the plaintilf-appellant. 
Leave to file Letters Patent Appeal is 
granted. 

B. . Appeal dismissed. 
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. LAHORE HIGH COURT 
.Second Civil Appeals Nos. 594 and 595 
of 1938 
October 12, 1938 

BHIDE, J. 

TULSI RAM-—PLAINTIFF— APPELLANT 

versus 
. GOBIND RAM AND oragrs—Derenpants— 
“Sew _ , + RESPONDENTS 

Appeal--Presentation—Apprentice Pleader not 
engaged: by party signing and presenting memoran- 
dum without signature and permission of senior 
Counsel’ engaged by party—-Whether proper presen- 
tation—Civil Procedure Code (Act V of 1908), 

pay Fe 

S, a sehior Counsel was engaged by a party but 
the memorandum ‘of appeal was only signed by a 
newly enrolled Pleader who had not been engaged 
as Oounsel- but was merely working as an appren- 
tice with S and the memorandum was presented by 
the apprentice without the signature and permis- 
gion ofS: |. 

Held, that there was no proper presentationof the 
memorandum, 


S. O. As. from the decree of the District 
Judge, Ambala, dated January 29, 1938. 

Mr. L. M. Datta, for the Appellant. 

Mr. Tek Chand, for the Respondents. 


Judgment.— Civil Appeals Nos. 594 
and 595 of 1938 are connected and will 
be disposed of together. Plaintiff's suits 
having been dismissed, appeals were pre- 
ferred to the District Judge, Ambala, 
which were dismissed on the ground that 
the memoranda of appeals had not been 
properly presented. The material facts 
Were that Sardar Gurbakhsh Singh had 
been engaged as Pleader by the plaintiff 
but the memoranda of appeals were signed 
by one Dhani Ram who had not been 
engaged as Counsel but was merely 
working as an apprentice with Sardar 
Gurbakhsh Singh. ‘Ihe learned District 
Judge held that Dhani Ram was not entitled 
to sign the memoranda of appeals for 
Sardar Gurbakhsh Singh as he had done 
and in the circumstances the appeals had 
not been properly presented. ‘The learned 
Qounsel tor the plaintiff who has come 
up in second appeal has urged that the 
evidence on the record shows that Sardar 
Gurbakhsh Singh did hold a power- 
of-attorney from the plaintiff which had 
been executed prior to the presentation 
of the appeals and, therefore, the presenta- 
tion of appeals by Dhani Ram who was 
working as an apprentice with Sardar 
Gurbakhsh® Singh was valid. Reliance 
was placed on para, 5 printed in Chap. VI-H, 
Vol. 5 of the High Court Rules and Orders. 


"This paragraph runs as follows: . 
“The newly enrolled practitioner during the 
course of his training may, in rz absence of his 
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senior, hold the brief of the senior and may appear, 
plead and act in any case in which the senior is 
engeged and in which the senior permits him to 
do so, but he is not allowed to practise indepen- 
dently or on his own account, and to accept fees 
during his period of training. Any plaint presented 
by the newly-enrolled practitioner must bear the 
Signature of the senior to whom he is attached for 
training.” 

It will appear from the above that 
even if presentation of a memorandum of 
appeal is to be distinguished from pre- 
sentation of a plaint and is held to fall 
under the word ‘act’ as used in the above 
Rule, it was necessary for the plaintiff to 
show that the memoranda of appeals had 
been presented by Dhani Ram with the 
permission of the senior Counsel. But the 
affidavit filed by Dhani Ram shows that 
he did so without any possession from 
Sardar Gurbakhsh Singh. Sardar Gurbakhsh 
Singh in his affidavit also does not say 
that he had permitted Dhani Ram to present 
the memoranda of appeals. In fact it 
appears from the affidavit filed by Hari 
Ram, a Munshi of Sardar Gurbakhsh 
Singh, that the memoranda of appeals 
were presented by Dhani Ram at the 
instanceof Hari Ram. Inthe circumstances, 
it seems to me that the Rule quoted above 
was not complied with. On this finding, 
it is unnecessary to consider the question 
of certain discrepancies as to dates which 
appear in the powers-of-attorney presented 
by Sardar Gurbakhsh Singh. Sardar 
Gurbakhsh Singh has filed affidavit stating 
that the date October 22, 1937, was put 
on the power-of-atrorney by mistake instead 
of November 22, 1937. Assuming that the 
affidavit is correct on this point, it seems 
to me that the learned Counsel's contention 
that the fact that the power of attorney 
had been executed prior to the presentation 
of appeal is clearly not sufficient to render 
the presentation valid. According toO. ALI, 
r. 1, the appeal must be presented by the 
appellant or his Pleader. Dhani Ram was 
dmittedly not appearing as a Pleader on 
behalf of the plaintiff. The presentation 
could only have been valid if the terms of 
r. 5 had been complied with. But for the 
reasons given above, it seems to me that 
the terms were not complied with. In the 
circumstances, these appeals fail. As, the 
plaintiff has failed ona technical ground, 
I leave the parties to beay their costs in 
these appeals. ` 

s. Appeals dismissed. 
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PATNA HIGH COURT: 
Criminal Revision No. 665 of 1938 
January 9, 1939. - 
JAMES, J. 
BHUPAL AND OTARRS—PETITIONERS 
: versus | o 
ABDUL HAKIM AND OTHERS — 
I. OPPOSITE Party 
Criminal Procedure Code Act V of 1898),-s. 145 


—Magistrate examining certain number of. witnesses 
on each side im proceedings 


a 
. 


under © s. 145, but 
ignoring, evidence and attaching land under s. 146— 
High Court setting aside order and directing to 
consider evidence as whole—Magistrate being trans- 
ferred, case transferred to another Magistrate—One 
party producing before such ,Magistrate long list of 
witnesses—Magistrate, whether bound to summon all 
=—Magistrate. summoning only those witnesses examin- 
ed before—Legality. _ 

Where in ‘proceedings under s. 145, Criminal 
Procedure Code, a Magistrate examines a certain 
number of witnesses on both the sides but ignoring 
the evidence attaches the land in dispute under 
s. 116, relying exclusively upon the evidence of the 
Superintendent of Police and the High Court sets 
aside that order and directs the Magistrate to 
pronounce judgment after considering the evidence 
as a whole but the Magistrate being transferred, 
the case is transferred to another Magistrate and a 
party comes forward before such Magistrate with a 
long list of witnesses, the Magistrate has power 
to issue process on these witnesses under sub-s, 9 
of s. 145; but it cannot be said that any obligation 
lies. upon him to summon any witnesses other than 
those originally produced by the partics in the 
proceeding, and if he summons only those witnesses 
who were examined previously, there is no irregula- 
rity or illegality. 

Ur, R. from an order of the Magistrate, 
Firat Class, Bhagalpur, dated July 21, 
1932. 

Mr. S.C. Mazumdar, for the Petitioners, 

Mr. M. Yasin Yunus, for the Opposite 
Party. l —— : 
` Judgment.—This application arises out 
of proceedings under s. 145 of the Code of 
Criminal Procedure. The subject- malter is 
acertain small plot of uncultivated land 
entered in the Record of Rights as gair 
mazrua malik with a note that it is parti 
qadim. The petitioners’ party claimed that 
this was a mahant asthan of long-standing 
on which acts of worship were performed 
by Hindus; while the opposite party which 
included the zamindars claimed that it was 
used for worship at the time of the I d-ul-F'itr 
and Bakr i-id festivals, certain portion of it 
having ‘been given in wakf by the 
zamindars for that purpose. Thirteen 
witnesses were examined for the petitioners 
party and eleven for the opposite party. 
The Magistrate ignoring this evidence as a 
whole, attached the land under s. 146 
relying exclusively on the evidence of the 
Superintendent of Police. The High Court 
set aside this order directing that the Magis- 
~ a 
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trate should pronounce ‘judgment after 
consideration of the evidence as a whole. 
The Magistrate. who had originally heard 
the case had been’ transferred and another 
Magistrate to whom the case was transferred 
for disposal re-heard all the witnesses of both 
parties and has now given judgment. He 
has found that the petitioners have failed to 
prove that the land is by long custom - used 
asa mahant asthan, so that. the entry in 
Lhe Record of Rights remains uurebutted 
which shows the land as in possession of 
the Muhammadan landlords. As these 
landlords. had said that they had given 
portion of the land in wakf for the Idtul-Fiir 
and Bukri-ietd prayers, the Magistrate 
accepted this statement and- declared the 
possession of the second party, the Muham- 
madan party as a whole. = l 
When the case was taken up on-the second 
occasion, the first party came forward with. 
a list of 174 witnesses whom they desired to 
summon. The Magistrate protested that 
the’ list was too long, whereupon the 
number was reduced to 92. The Magis- 
trate said that the list was still too unwieldy 
aud proposed taat the best course would 
be to examine only those witnesses who 
had been examined when the case was 
before his predecessor, He - accordingly’ 
summoned only thirteen witnesses for the 
first party ; and Mr. Mazumdar oa behalf of 
that party argues that in this the Magistrate 
acted illegally. It isto be observed that if 
the Magistrate who originally heard the 
case had not been transferred, there would 
have been no occasion for the examination 
of any further witnesses at all; but since 
that Magistrate had been transferred, it’ 
was necessary that the witnesses should be 
examinedagain. The Magistrate had power 
to issue process on these witnesses under 
sub-s. 9 of s. 145; but it cannot be said that 
any obligation lay upcn him to summon” 
any witnesses other than those originally 
produced by the parties in this proceeding. 
I do not find that at the time any witnesses 
attended whose evidence was no; accepted 
or that the first party actually produced 
any evidence which the Magistrate dis- 
regarded. a, 
Mr. Mazumdar suggests that the entry 
in the Record of Rights is nob essentially 
against the claim of tne first party; but that 
entry describes the landlords as the persons 
in possession of the land and describes no 
rights vested (in ?) anybody else. This was 
pointed out by Mr: Justice Muhammad Noor 
in the earlier proceedings with’ a remark 
that if none of the "evidence was: sufficiént 


1938 


to show that the entry‘in the Record of Rights 
was wrong, that entry must prevail and the 
decision of the Magistrate must be in 
favour of the landlords. Mr. Mazumdar 
‘further objects that the proceedings ought 
to have been under s. 147 of the Code of 
Criminal Procedure; but the procedure 
described by that section is the same as that 
prescribed by s. 145. 
I do not find any irregularity in this 
proceeding which would warrant inter- 
ference in revision. The application is dis- 
missed. 
8. Application. dismissed. 





LAHORE-HIGH COURT 
Criminal Appeal No. 850 of 1933 
September 20, 1938 
SKEMP, J. 

JODH SINGH—Convror—AppeLLANT ` 
VETSUS 
HMPEROR—Opposite Parry 

Arms Act (XI of 1878), ss. 20, 19~Accused when 
challenged attempting to escape—He found in posses- 
ston of spear-head and sandhewa, a burglar's imple- 
‘ment, hidden tn hia loin cloth—Offence keld: was 
-under s. 20. 
` Two sowars of the mounted Police who were on 
patrol between two Police Stations saw a mounted 
„Bikh at about 4-30 A. m., and challenged him, He 
‘:gallopsd off; the sowars followed. After a time 
‘the Sikh fell, they captured him and as they found 
that he was in possession of a khunda with a 
‘screw, they searched him. They found concealed 
‘below his hes a barglar's implement—a sandhewa 
—rand in his loin cloth a spear-head which screwed 
into the khunda. They also found an electric torch, 
“a Knife and a handkerchief : 

- Held, that the offence committed by the Sikh 
was one under s. 20, Arms Act, and not under s. 19, 
“Ibrahim v. Emperor (1), held dissented from, in Khem 
Singh v. Emperor (2), Karim Bakhsh v. Emperor 
“(3), relied on: - 
“Or: A. from the order of the District 
Magistrate, Amritsar, dated July 28, 1938. 
Mr. Harnam Singh, for the Appellant. 
Mr. Hem Raj Mahajan, for Advocate- 
General, for the Crown. SMe 
Judgment.—Jodh Singh, appellant, has 
,been convicted by the District Magistrate 
‘of Amritsar under s. 20, Arms Act, and 
Sentenced to two and a half years’ rigorous 
imprisonment. I transferred his appeal 
to this Court on a representation that the 
appeal was fixed for hearing in Amritsar 
on November 4, 1938, althougn the ap- 
pellant had been convicted by the 
‘District Magistrate on July 28, 1933. The 
-matter came before me on a bail applica- 
‘tion, the Sessions Judge having refused bail. 
I was not prepared to allow bail without 
notice to the Crown and is seemed 
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almost simpler to transfer the appeal. The 
case forthe posecution is that early in 
the morning of May 26, 1938, two 
sowars of the Amritsar mounted Police— 
Mehr Din and Mian Muhammad—were on 
patrol between Police Station Kathu 
Nangal and Police Station Beas. About 4 


‘in the morning they left village Jhamke 


with Lachhman Singh, lambardar, and 
Dina, chowkidar, to show them the way 
to Police Station Beas, which is distant, 
12 kos. About 4-30 as they approached 
the bridge over the main canal, they saw a 
mounted Sikh and challenged him He 
galloped off; the sowars followed. After 
a time the Sikh fell, they captured him 
and asthey found that he was in posses- 
sion of a khunda with a screw, they search- 


- ed him. They found concealed below bis khes 


a burglar’s implement—a sandhewa—and 
in his loin cloth a spear-head which scrwed 
into the khunda. They also found an 
torch, a knife and: a 
handkerchief. The Sikh gave his name 
as Jodh Singh and was taken by his 
captors to Police Station, Beas, where a 
first information report was lodged at 11 
‘that morning. Sardar Harnam Singa, who 
argued the case for the appellant, began 
‘by drawing attention to the fact that 
Joda Singh had been bound down once 
under s. 109 and three times under s. 110, 
Criminal Procedure Code; the last time 
being in 1929. His caseis that Jodh Singh 
was captured by the sowars, brought to 
‘Police Station Beas, as a badmash, and there, 
to make the case worse, he was planted with 
‘the spear-head and the sandhewa, He refers 
to Various circumstances in support of 
his theory, the first that in the entry in the 
roznamcha about the return of constables, 
several words have been scored gut. Sardar 


‘Harnam Singh cannot read them all but 


says thatthe scored words included after 


‘the word sandhewa the words kartus mae 


khol (pistol case). 


Mr. Shorie, a First Class Magistrate, 


° Amritsar, was called asa defence witness 


and on’ July 15, 1938, said: “About two 
the Station House Officer 
brought various weapons like spears, etc., 
to be destroyed.” Neither the English nor 
the vernacular record states the thana 
concerned, butthe local. knowledge of the 


‘District Magistrate filled it up as Police 


Station, Beas. Sirdar Harnam Singh also 
drew attention to the recovery list which 


. contains a blank space not in any way 


filled up. In my opinion these Various 
circumstances do not detract from the 
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evidence cf the prosecution. We have 
two sowars, who admittedly had no enmity 
with Jcdh Singh; we ‘have lLachhman 
Singh, lambardar of Jhamke, who was 
acccmpanying tLe sowars. and Suchet 
Singh, lambardar of Arjan Manga, who Lad 
gone to bathe in the canal, Leard the noise, 
went tothe spot and was shown the articles 
. Tecovered. He acccmpanied the Police 
party to Police Station, Beas. Jcdh Singh's 
explanaticn when questicned under s. 342, 
Oriminal Precedure Code, was that he was 
ercssing the bridge over the canal when the 
sowars reacted the otherend. They told 
him to get back to let them cross. Jodh 
| Singh replied that it was too narrow to 
turn his horse. It isin evidence that the 
_ bridge is four feet wide and tie explana- 
tion is absurd. There is defence evidence 
of three witnesses that the souars were 
quarrelling with Jcdh Singh about the 
crcesing cf the bridge and that Jodh Singh 


- bad no khunda; and of two witnesses that 


Jodh Singh had spent the night in 
Bhamboi and left early onthe morning of 
Chet 12, cm herse back bat without a 
khunda cr chhari or anything else. Such 
evidence is very easy to obtain. 

1 can see no reascn for not accepting 
the evidence for the prosecution. The 
case is simple and straightforward: an 
armed baamash was caught by a patrol 
which was intended to catch such people. 
It is cbjected that the sowars did not 
prepare 9 reccvery list on the spot; they 
were mere sowars and may not have 
been trained in the technique cf investi- 
gation. The objection is also raised why 
should they take him to Police Station, 
Beas, when Police Station, Kathu Nangal, 
is admittedly nearer. The answer is 
that the ‘accused was captured within the 
limits of Police Station, Beas. Finally it 
was urged that at the worst the offence 
falis not under s. 20 but under s. 19, 
Arms Act, and reference was made to 
Ibrahim v Emperor (1). That 1uling was. 
dissented Irom by a Division Bench in 
Khem Singh v. Emperor (2), and Karim 
Bakhsh v. Emperor (3), may aleo be refer- 
red io. The last ruling has laid downin 
similar circumstances that a man who 
carries a Chhari blade cr a spear head con- 
cealed in his‘clothes is ccommilting 


G) 9 PR 1912 Cr; 18 Ind. Cas, 25; 14Cr.L J 
ål; 128 P L R 1913; 44 PWR 19.2 Cr. 

(2) A I R1914 Leh, 591;8 P R115 Cr; 28 Ind, 
Cas. 786; 16 Cr. L J 41:;76 P L R1915. 

(3) 9 L 5t0; 169 Ind, Cas, 593; A I R1928 Lah. 
193; 29 Or, LJ 577, 
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an offence under s. 20, not under 
s. 19. In the present case we have the 
additional circumstance that Jodh Singh 
when challenged attempted to escape, 
In my opinion this case falls under 
s 20. The appellant is admitted!y a bad 
character and it is imposible to imagine 
that a man travelling on horseback at 
4-30 in the morning with a spear-head, an 
electric torch and an implement for bur- 
glary concealed on his person was doing so 
innocently. I maintain the conviction an 
sentence and reject the appeal. 
B. Appeal rejected. 


a amara ee 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No. 77 cf 1938 
Davis, J. O. AND MEETA, J. 
OHELLOMAL AND craErs 

Versus 
KEWALMAL JERAMDAS 

Criminal Procedure Code (Act V of 1898), sa. 259, 
203, 204—Complaint—Complaine dismissed and ac- 
cused discharged—Second complaint on same facts, 
if can be entertained by another Magistrate—Remedy 
of aggrieved complainant. 

lt 18 not open to a Magistrate to entertain a 
complaint when a similar complaint has been dis- 
missed by another Magistrate of co-ordinate juris- 
diction and the dismissal has not been set aside by 
higher authority. lE the complainant inthis case 
is aggrieved by the dismissal of his complaint and 
the discharge of the accused under s. 259, Criminal 
Procedure Code, it is open tohim to move the 
Sessions Court to order further inquiry under 
s. 436, because that section is now amended and 
relates notcnly to a dismissalof complaint under 
s. 203, or under sub-s. (3) of s. 204, but to any case 
where persons accused ofan offence have been dis- 
charged. YLirathbat v. Sugnibai (1) and Builchand 
ta v. Chandoomal Kamrakhiamal (2), refer- 
Igea to. 

Ur. Ref. made by the Sessions Judge, 
Sukkur. 

Mr. Partabrai D. Punwani, the Advccate- 
General, for the Orown. l 

Davis, J. C.—This a reference by the 
Sessions Judge of Sukkur in which he re- 
commends that proceedings instituted be- 
fore the City Magistrate upon a complaint 
similar to a ccmplaint based upon the same 
facts previously made in the Court of the 
Mukhtiarkar and Seccnd Class Magistiate 
of Sukkurin which the three accused had 
been discharged, should be,quashed, on the 
grouLd that it 1s net open ta seccnd 
Magistrate to entertain a second complaint 
when another Magistrate on the same facts 
has eitLer dismissed the trst complaint or 
discharged the accused. Now the learned 
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` Judge in his interesting reference refers to 
two views taken by High Oourts as to the 
effect of a dismissal of a complaint or dis- 
charge of the accused upon the right of the 
complainant to start fresh proceedings and 
the learned Judge has drawn our attention 
to what appear to be conflicting decisions 
between Judges of this Court itself. The 
judgment of a Division Bench of this Court 
in Tirathbai v. Sugnibai (1), lays down that 
it is not open to a Magistrate to entertain a 
complaint when a similar complaint has been 
dismissed by another Magistrate of co- 
ordinate jurisdiction and the dismissal has 
not been set aside by higher authcrity and 
the case in Bulchand Tahilram v. Chandoo- 
se Ramrakhiamal (2), is to the effect 
that 

“a prior order of discharge does not bar the juris- 


diction of the Magistrate to entertain a second com- 
plaint on the same facts,” 
and 

“the mere fact that the first complaint was dismiss- 
ed under s. 2 9, Criminal Procedure Code, is not, by 
itself, a sufficient ground for dismissing the second 
complaint under s. 203 of the Code.” 


But what escaped the notice of the 
learned Judge is that the casein Bulchand 
Tahilram v. Chandvomal Ramrakhiamal 
(2), isa case tried by a Judicial Commis- 
sioner of tkis Court sitting in Sessions 
Court jurisdiction and therefore that decision 
is not in effective conflict witk the 
decision of a Bench of this Court in 
Tirathbai v. Sugnibai (1), which until over- 
ruled by a Full Bench must be deemed to 
guide the Courts of this province. We do not 
think that the particular circumstances. of 
this case jus‘ify us in referring this question 
toa Full Bench. Ifthe complainant in this 
case is aggrieved by the dismissal of his 
complaint and the discharge of the accused 
under s. 259, Criminal Procedure Code, it is 
open to him to move the Sessions Oourt to 
order further inquiry under s. 436 because 
that section is now amended and relates not 
only to a dismissal of complaint under 
s. 203 or under sub-s. (3) of s. 201 but to 
any case where persons accused of an 
offence Lave been discharged, We therefore 
accept the reference of the Sessions Judge 
and quash the proceedings based upon the 
second complaint in. the Court of the Head 
Munshi and Third Class Magistrate, Sukkur. 
Order accordingly. 


D Reference accepted. | 
(I) 23 5 Y E 43p 112 Ind. Oas. €81; A I R 1929 
Sind 61; 29 Ur. L J 1097; Ind, Ral. (1929) Sind 20. 


(2) 88 LR 196; 27 Ind. Oas. 658, A ÍR 191; Sind 
44; 16 Or, L J 174, 


LaGHHMI NaRAIN v. BUPRROR (ALL) 


Bag 


ALLAHABAD HIGH COURT 
Criminal Reference No. 69 and 
Oriminal Revision No. 720 of 1933 
November 23, 1938 
ALLSOP, J. 
LACHHMI NARAIN AND OTHARS— 
APPLICANTS 
versus 
BWUPBROR—Opposite Party 
Criminal Procedure Code (Act V of 188), ss. 90, 
16—Whether warrant issued under a, 90, to person 
charged with bailable offence, must contain entorse- 


ment under s. 16. 
The terms bailable warrant and non-bailable 


warrant are nowhere employed in the Code of 
Oriminal Procedure. There are bailable offences and 
non-bailable offences, There is nothing in the Code 
anywhere which says that a warrant issued ander 
s. 92, to a person who is charged with a bailable 
offence must contain an endorsement under s. 76. 
Whether such a direction should be givenor not 
is entirely in the discretion of the Court. 

Or. Ref. and Or. R. made by the Ses- 
sions Judge, Aligarh, dated August 5, 1938. 

Mr. Shiv Charan Lal, for the Applicants. 

The Deputy Government Advocate, for 


the Crown. 


Order.—This is a reference made by the 
learned Sessions Judge of Aligarh recom- 
mending to this Court to set aside the 
convictions and sentences of the petitioners 
under ss. 147, 353 and 225, Indian Penal 
(ode, but iastead to convict then under 
s. 352, Indian Penal Code, and to impose 
on each of them a fine of Rs. 25 or in default, 
rigorous imprisonment for a period of three 
weeks. From the order of reference it 
appears that Lachhmi Naraia, Pearey Lal, 
Budh Sen, son of Ohandar Bhan, Budh 
Sen, son of Cohatar Mal, Surji, Kanhaiya, 
Ganga Ram and Pita were convicted by a 
Magistrate under ss. 147, 3853 and 225, 
Indian Penal Oode, upon the ground that 
they forcibly rescued one Kaleye. from the 
custody of four Police constables who had 
arresied him in execution of a warrant issued 
by a Banch of Honorary Magistrate ina 
case in which he was charged with ofences 
„under ss. 323 and 420, Indian Penal Code, 
There was a scuffls between these men and 
the constables and the coat of one of the 
constables was torn. 

The learned Judge has made his reference 
because he considers thit the custody was 
illegal and that for this reason thos3 who 
were convicted could not have committed 
offences punishable under ss. 22) and 333, 
Indian Penal Code. His argument is that 
Kaley was charged with bailable offences 
and that for this reason the Magistra‘e 
should have.jssued what he describes as å 
bailable warrant and not a pog-bailable 


800 
warrant. I cannot find that the terms 
bailable warrant and non-bailable warrant 
are anywhere employed in the Code of 
Criminal Procedure. There are bailable 
offences and non-bailable offences. There 
are also offences in respect of which a 
summons should issue in the firstinstance 
or a warrant should ordinarily issue in the 
first instance, It is true that a summons 
should ordinarily issue in the first instance 
to a person who is alleged to have committed 
an offence under s. 328 or an offence under 
6. 426, Indian Penal Code, but under s. 90 
of that Code if the Court finds it necessary 
in some circumstances to issue a warrant, 
it may do so. 

There is a provision in s. 76, Oriminal 
‘Procedure Cade, that a Oourt which issues 
a warrant, may direct the person to whom 
that warrant is issued to take security from 
the person to be arrested and to release him 
“if such security is supplied. It is presum- 
ably a warrant to which this section has 
been applied which the learned Judge 
describes as a bailable warrant. There is 
nothing in s. 90, Criminal Procedure Code, 
which saysthat a warrant issued under that 
-gection must be accompanied by a direction 
under s. 76. Whether such a direction is 
given or not is entirely in the discretion of 
the Court. There is nothing in the Code 
‘anywhere which says that a warrant issued 
under s. 90 to a person who is charged with 
a bailable offence must contain an endorse- 
ment under s.76. Thereis no force in the 
reascning of the learned Judge. It has 
-been urged before me that the sentences 
Should be reduced. They are sentences 


of imprisonment only for pericds of two 


months and I see no reason to interfere, 
The reference is rejected. The persons 
concerned should surrender to their bail 
and serve out their sentences. The papers 
may be returned to the Court below. 


8. Reference rejected. 





MADRAS HIGH COURT 
Second Civil Appeal No. 277 of 1936 
March 25, 1937 
VENKATARAMANA Rao, J. 
T, P. RENGA ALYANGAR AND ANOTHER— 
n APPELLANTS 
* versus 
Sri SWAMYALAGIA NAMBIRAVAR 
TEMPLE, TIRUKURUNGUDI turoves 
175 DHARMAKARTBHA Sri PERARULALA 
i RAMANUJA JEER SWAMIGAL 
AND ANOTHER— RESPONDENTS 
Religious endowment — Dedication of property to 
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whole Brahmin community as sugh—Suit by represen- 
tatives of one sect of Brahmins claiming right to use 
and also exclusive title to property — Right to es- 
clusive title denied— Court, if precluded from grant- 
z relief which plaintiffs were entitled toas members 
of sect. 

A certain temple was a public endowment dedicated 
to the use ofthe entire Brahmin community. Plain- 
tiffs instituted a suit for themselves and as represen- 
tatives ofthe Brahmin Vadagalai Sri Vaishnavite 
community against the temple represented by the 
dharmakarta asserting a claim to use the Mantapam 
and claiming also in addition a right to the ex- 
clusive title and ownership of the Mantapam: 

Held, that the fact that the exclusive title and 
ownership of the Mantapam was denied and negatived 
did not preclude the Court from granting the relief 
which the plaintiffs were entitled to get as members 
of the Vadagalai community for the vse of the 
Mantapam. 

S. C. A. against the decree of the 
Sub-Judge, Tinnevelly, in A. S. No. 123 of 
1935. 

Messrs. K. V. Sesha Ayyangar and K. 


Arawamuda Aiyangar, for the Appel- 


lants. 


Messrs. B. Somayya and K. E. Raja- 
gopalachariar, for the Respondents. 

Judgment.——This second appeal arises 
out of a suit which relates to a Mantapam 
op the river bank at Tirukarungudi. It 
was instituted by the plaintiffs for them- 
selves and as representatives of the Brah- 
min Vadagalai Sri Vaishnavite community 
at Tirukarungudi. The ground assigned for 
the suit was that the temple of Sri Swami 
Alagia Nambirayar temple represented 
by the present dharmakarte, defendant 
No. |, set up title to the property and 
asserted that no other body or person has 
got-any right or title thereto and that no 


-person can use the said Mantapam without 


leave or license obtained from defendant 
No. 1. The claim asserted on behalf of 
the plaintiffs was a title to the Mantapam 
on behalf of the Vadagalai community not 
merely ‘for the performance of sandhya, 
japam and other ceremonies but they have 
the exclusive right and control thereof and 
no other person can use the Mantapam 
without their consent. 


The finding of the learned Subordinate 
Judge is tuat this Mantapam has been 
constructed out of public subscriptions 
and has been used and enjoyed by every 
member of the Brahmin community in the 
village of Tirukarungudi. His finding in 
substance is that itis a public endowment 
dedicated to the use of the entire Brahmin 
community. He also found that®the plain- 
tiffs have failed to establish their exciusive 
right to the Mantapam either in regard to 
the title set up by them or ine regard to 
the management thereof. He further found 


i 
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that the temple has not established its 
exclusive right to the possession of this 
Mantapam. This was also the view of 
the learned District Munsif who tried the 
suit. The learned Subordinate Judge, how- 
ever, dismissed the suit on the ground that 
inasmuch as the suit was filed on behalf of 


only the Vadagalai community, the plain- 


tiffs cannot be given any relief. It seems 
tome that this viewis wrong. The find: 
ing of the learned Subordinate Judge as 
aforesaid is that every Brahmin in the 
village is entitled to have the use of the 
Mantapam for the performance of sans 
dhya, gapam, purificatory and other cus- 
tomary ceremonies. This he is entitled 
to do without obstruction from anybody 
on behalf of the temple oron the part of 
anybody. The Brahmins in the said 
village comprise not only Vadagalais but 
also -Smarthas, Thengalai Vaishnavites 
and Brahmins of other persuasion. The 
terms “Vadagalai’, “Tengalai”, or “Smar- 
tha” represent particular sects or groups 
of Brahmins having tenets of their own. 
Each forms a distinct group by itself. A 
Brahmin of the Vadagalai sect as a Brah- 
min will be entitled to use this Mantapam 
for performance of the said sandhya, etc. 
If anybody offers obstsuction to the said 
use or asserts any title or right hostile 
thereto, he is entitled to have his right 
vindicated in a Court of Law. So it is 
open to the plaintiffs to institute a suit 
not only on behalf of themselves but 
on behalf of the Vadagalai sect which 
in that village comprises not less than 
100 households—to institute a repre» 
sentative suit for getting a declaration 
that not only the plaintifis but also every 
member of the Vadagalai community is 
entitled to the use of the said Mantapam 
for performance of the said sandhya, 
japam, etc. There can be no doubt that all 
the members of the Vadagalai community 
in regard to this relief have got a common 
interest and a common grievance against 
defendant No. 1 in so far as their rights are 
denied. No dout, the Vadagalai commt- 
nity claimed also in addition to this right, 
@ right to the exclusive title and owner- 
ship of the Mantapam. The fact that this 
title was denied and negatived would not 
preclude the Court from granting the 
relief which they are entitled to get as 
members @f the Vadagalai community for 
the use of the Mantapam for the said 
purposes. 4 

After hearing the learned Counsel on 
both sides and discussing the matter over 
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with them, the proper order, I think, that 
should be passed in this case, will be to 
declare the rights of all the parties and 
prevent a litigation as far as possible. 
I therefore propose having this object in 
view to make the following declarations, 
viz.: (1) that defendant No. 1, temple, has 
no title or possession of the suit Manta- 
pam, (2) that as members of the Brahmin 
community, the plaintiffs and other Vada- 
galai Brahmins whom they represent are 
entitled to use the said Mantapam for 
performing sandhya, japam, purificatory 
and other customary ceremonies without 
any obstruction from defendants, and (3) 
that the Vadagalai community is not 
entitled to the exclusive right of the suit 
Mantapam nor are they entitled to any 
right of management as set up in the 
plaint. I direct each party to bear his 
own costs of this litigation throughout. 


N25. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Applications Nos. 45, 46 and 
79 of 1935 
May 24,1938 
Davis, J. O. AND Muruta, J. 
ATUMAL RAMOOMAL—Appuicant 
Versus < 
DIPCHAND KESSUMAL—Opponent 

Contract Act (IX of 1872), s. 23 — Composition 
between debtor and creditor — Secret agreement to 
prefer some of the creditors-—~Agreement, if void—Con- 
tract challenged in trial Court on ground of public 
policy—If could be challenged in revision on ground 
of fraud, but on same facts. 

In cases of a composition where all creditors have 
joined in, on equal terms and a secret preference is 
given to certain creditors to induce their agreement 
to the composition, then the contract whereby such 
a perferenceis given is void under s. 23, Contract 
Act, as being a contract based on fraud. The essence 
of the offence against the section is that there is a 
secret agreement by some creditors that they are to 
be preferred, so that thereis a fraud upon the other 
¢reditors, who, ignorant of this secret agreement, have 
signed the deed of composition in the belief that all 
are to lose equally and none is tobe preferred, 
Krishnappa Chetti v. Adimula Mudali (1) and K, 
Jamal Mahamad Pulavar v. N. Parameshwara Pattar 
(2), roferred to. Mallalieu v. Joseph Hodgson and 
James Hodgson (3), relied on. | : 

Where a case put forward in the trial Cour} was 
thatthe agreement in question-was void as being 
opposed to public policy on the fepts stated, it could 
be contended in revision that the agreement was void 
being fraudulent on the same facts, since the other 
party was not mislaid. , 

0, R. Apps. against the judgment and 


the decree of the Judge, Small Cause Court, 
Karachi. 


902 


Mr, Santdas [canmal, for the Appli- 
carts, 

Mr. W. B. L. Vellani, for the Opponents. 

Davis, J.C.—This is an application in 
revision against the order of the Judge, 
Karachi Small Oause Ocurt, in which 
he decreed the plaintiffs’ suit purporting 
to be based upcn a receipt in their favour 
pasted by the applicant, holding that he 
could not accept the defence that this 
receipt really represented a transaction 
that was against public policy, in that in 
reality it merely evidenced an arrangement 
whereby Im & composition by the applicant 
with bis creditors this plaintiff was to be 
preferred and the learned Judge remarked 
that in this suit he came to a different 
conclusion from his conclusion in another 
suit where he had held that such a 
transaction was against public policy. 
_ Now, as the learned Judge says, the facts 
in this case are admitted or proved and the 
plaintiffs did not go into the witness-box to 
meet the contention of the defendants thatthe 
contract upon which the suit is based was 
against public policy. It appears that the 
defendants and their father traded in 
Karachi in the name of defendaut No. 1 
until Tune 1931 when they were in financial 
difficulties, and having no means to pay 
their creditors in full, they approached 
them for settlement. The plaintiffs in this 
cate and one Jeramdas Khanchand and 
one other creditor refused to listen to 
the opplicant’s plea for a settlement and 
while the rest of the creditors agreed to 
receive SIK annas in the rupee in full 
settlement of their claims and the com posi- 
tion deed was drawn up in those terms which 
the creditors executed, the plaintiffs and 
these two other creditors did not execute the 
composition deed with these other creditors 
until they had secured for themselves a 
document whereby they were to get ten 
annas, instead of six annas and only when 
they got this special document would they 
sign with the other creditors; and the 
receipt fur Rs. 450 on which the plaintiffs 
sued does represent this composition, 
this composition of ten annas in the 
rupee. 


Now the learned Judge found that on these 
facts there was no undue influence, nor 
could ke find the contract was void under 
s. 23, Contract Act, as against public policy; 
because he held that in Krishnappa Cheit 
v. Adimula Mudali (1), there were 
proceedings in bankruptcy, an ingol- 


(1) 20 M 84. 
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vent was concerned and ‘there was a 
fraud upon the Court; and so far as the 
ease In K. Jamal Mahamad Pulavar v. 
N. Parameshwara Pattar (2), is concerned, 
upon which the applicant's Advocate has 
relied in his arguments before us, the learn- 
ed Judge remarked that this case proceeded 
upon the lines of the case reported in 
Krishnappa Chetti v. Adimula Mudali (1, 
the difference between the two cases was not 
observed and no reasons were given at 
length. But we do not think it is decisive 
in cases of this nature whether the fraud 
was upon the Coart in the case of an 
insolvent or whether the fraud was by one 
creditor upon others in the case of a private 
composition, asis the case here; because 
we think, that there is authority to show 
that in cases of a composition where all 
creditors havo joined in on equal terms 
and a secret preference is given to certain 
creditors to induce their agreement to 
the compcsition, then the contract whereby 
such a preference is given is void under 
s. 23, Contract Act, as being a contract 
based on fraud. We may refer to the 
case in Mallalieu v. Joseph Hodgson and 
James Hodgson (3), wherein Erle and 
Coleridge, JJ. were of the opinion that 
when one creditor is secretly preferred to 
another in an arrangement for composition, 
then the agreement whereby such preference 
is made js void. Erle, J. said: 

“The plaintiff, by entering into the composition 
deed with the other creditors, contracted a duty 
towards them to release the defendants from his debt, 
Each creditor consents to lose part of his debt in 
consideraiion that the others do the same; and 
each creditor may be considered to stipulate with 
the other for a release from them to the defendants 
in consideration of the release by him. Where any 
creditor, in fraud of the agreement to accept the 
cumposition, stipulates, for a preference to himself, 
his stipulation is altogether void: nct only can 
he take no advantage from it, but he is also to 
lose the benefit of the composition. The requirement 
of good faith among the creditors, and preventing 
of gain by agreement for preference, has been 
uuiformly maintained, by a series of cases from 
Leicester v. Rose (4) to Howden v, Haigh (5) and 
Bradshaw v. Bradshaw (6).” 


Then the Jearned Judge went on to refer 
to a second fraud in the case, and it 
would appear that it was on this question 
of second fraud that Wightman, J. found 
himself in disagreement with Erle and 


Joleridge, JJ. in‘ Halsbury's Laws of 
(2) 18 ML 418. e 4 
(3) (1851) 16 Q B 6&9; 20% J Q B 339; 15 Jur, 817; 
83 RR 679. 


(4) (1803) 4 East 372; 1 Smith 41; 102 E R 874. 

(5) (1840) 11 A & E 1033; 3 P & D 661;,.9 L J (N 8) 
198; 52 R R 579. 

<6) (1841) 9 M & W 29; 152 E R 13. 
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England, p. 152, Vol. 7, Edition 2, the 
following passage occurs: 

“A contract made with ths purpose of committing 
8 fraud on a third person or onthe public cannot 
be enforced, Where a debtor enters into a deed of 
composition with his creditors, a secret agreement, 
whether by the debtor or a third person, to give 
one of the creditors an additional benefit is a 
fraud upon the other creditors, because each 
creditor consents to lose part of his debt in con- 
sideration of the others doing the same, and equality 
among the creditors is an implied condition of 
the arrangement. In such a case not only is the 
creditor who has entered into the secret agreement 
with the debtor unable to enforce the stipulation for 
his benefit, but the deed remains operative against 
him so that he loses both the right to the composi- 
tion and his original debt which has been released. 
It is fmmaterial that’ the creditor receiving pre- 
ferential treatment guarantees payment ofa specified 
composition to the other creditors if they do not 
consent to thearrangment,” 


So that, it appears that the essencs of 
the offence against the section is that 
there is a secret agreement by some 
creditors tbat they are to be preferred 
so that there is fraud upon the other 
creditors, who ignorant of this secret 
agreement have signed the deed of com: 
position in the belief that all are to Joss 
equally and none is to be preferred, but 
it is argued in this case that the opponents 
have been misled because the case which 
has been put against them isa case based 
upon public policy and that they have 
not been asked to meet and they have 
not met, as they would otherwise have 
met, the case that the contract is void 
under s. 23 because it is fraudulent: but 
the case set out against them is set out 
on the facts, and we think the fact that 
it comes more properly under the head of 
fraud under s. 23, Contract Act, rather 
than under the head of publie poliey is 
immaterial and has in no way misled them. 
The facts werethere for them to meet and 
they are the same whether it be said that in 
consequence the agreement is unlawful 
because it is fraudulent or because it is 
opposed to public policy. The facts ara 
the same, though thename by which they 
are described may be different. 

We see that ein this case the plaintiff was 
not prepared even £3 go into the witness-box 
all the facts and evideace on record paint 
irresislibly to the fact that the creditors, 
save these favoured few, were deceived and 
there was thus a secret preference which 
is the essence of the frand. Indeed, it is 
clear that the case as put in the plaint is 
an entirely false case, based upon a receipt 
acknowledging acash payment and designed 
to conceal the true nature of the transac- 
tion. We think, therefore, that this is a 
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case where tha revision application. mast 
be allowed and that the plaintiffs suit 
should be dismissed. The decree of the 
lower Court should be set aside and the 
suit dismissed. We hava two other revision 
applications No. 46 of 1935 and No. 79 
of 1935 in which the facts ara similar and 
the Judge has dealt with them in the one 
judgment with which we have jast dealt. 
As in that case we had to allow the appli- 
cation and set aside the order of the 
Judge and dismiss the snit, s2 in these 
eages, for like reasons. we mnst set aside 
the orders of tha Judge and dismiss the 
suits. There is. however, so little to choose 
between the applicants and the respondents 
that we think there should be no order as to 
costs. 
D. Petitions allowed. 
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U THITA AND anotHeR—PLatntipes 


VETSUS 
U ARESEINNA AND OPTAERI — 


DEFSNDANTS 

Transter of Property Aet (IV of 1882), ss 122, 
123, 5—“Voluntaru" in s. 122, whether means without 
constderation—Trinsmission of kyaungdike by nomi- 
nation or appointment by kyaungtagas, whether gift 
—‘Transfer' by person exercising powers over property 
of another—Burmese Buddhist Law —~ Ecclesiastical 
Law—Poggalika owner of kyaungdike, whether can 
surrender to original kyaunetagas his power to 
nominate his successor — Religious property becoming 
srugika property —Right to appoint presiding monk, 
whether belongs to individual or sangha —“Poggalika" 
ownership, if full beneficial ownership. 

In s. 122, Transfer of Proparty Act, the word 
“voluntarily” boars its ordinary popular meaning, 
denoting the exerciss of an unfettered free will and 
not its technical meaning of “without considera- 
tion.” Fp. 906, col. 2.] 

{English case-law referred to.] 

The transmission of the kyaungdike effected by 
the “nomination” or ‘appsintment’ by the kyaungtagas 


- though may be a ‘transfer’, does not amount to a 


ift. 

Š It is within the contemplation ofs. 5, Transfer of 
Property Act, that there may be a “transfer” by a 
person exercising powers over the property of 
another. Hence when the donee ofa powerof appoint- 
ment, having a power to appoint a beneficial interest 
in property, exercises that power, it is a case of 
transfer. |p. 905, col, 2.] A e 

According to the Burmese Buddhist ecclesiastical 
law whichis to be applied by *consent of the parties, 
pogaalika owner of kyaungdike is entitled to surrender 
to the original kyaungtagas the power to nominate 
his successor as poggaltka owner of the kyaungdike. 
[p. 904, col. 2 5 

It is true that the poggalika owner who eventually 
succeeds becomes ex-efficie the presiding monk: 


* 


904 


But, what lie is appointed to be is poggalika owner 
and not presiding monk. Moreover, it is accepted 
as good Burmese Buddhist ecclesiastial law that 
where religious property hag become for whatever 
reason sanghika property, then the right to appoint 
the presiding monk belongs, not to any individual, 
but to thesangha in general. [p 908, col 1.] 

A poggalika owner of religious property stands 
upon much the same footing as, prior to the Law of 
Property Act, 1926, and the Settled Land Act of 1926, 
an English tenant for life of property with a power of 
appointment over on death stood in relation to settled 
property and while there are present some of the 
incidents of beneficial ownership during his lifetime, 
they do not amount to full beneficial ownership. 
U Zayantav. U Naga (1), U Pannawun v. U Sandima 
Band U Ahdeikaa v. Ma San Me (3), referred 
to. [p.J908, col. 1.] 


Mr. Chan Htoon, for the Plaintiffs. 
Mr. E. Maung, for the Defendants. 


Judgment.— This is a case which raises 
at the outset an interesting and difficult 
point. The suit is brought by two pongyis, 
U Thiha and U Kothala, as plaintiffs for 
the ejectment of three other pongyis from a 
kyaungiike called the Athiti Kyaungdike. 
There are a numder of facts which are not, 
I think, in dispute which can be stated 
quite briefly. The Athiti Kyaungdike was 
originally dedicated, some 40 years ago, by 
two Burmese gentlemen, Dr. U Nyo and U 
Ba Nyunt. It was dedicated by them to a 
rahan named U.Paduma, as his poggalika 
property. U Paduma occupied it, as the 
poggaltka owner, for many years until 
April 1929, when he died. So much is not 
in dispute. The plaintiffs’ story is that 
shortly prior to his death U Paduma sur- 
rendered to the original donor, Dr. U Nyo 
and U Ba Nyunt, the power to appoint his 
successor, and that in pursuance of that 
power of appointment, Dr. U Nyo and 
U Ba Nyunt appointed the two plaintiffs 
to be the noggalika owners and presiding 
monks of the Athiti Kyaungdike in succes- 
sion to U Padama. To put the rest of the 
plaintifis’ story shortly, the plaintiffs com- 
plain that in October or November, 1935, 
they were virtually ejected from the 
kyaungdike by the defendants and their 
followers, Or at least intimidated into leav- 
ing, and they now claim to be reinstated. 
That puts the essential parts of the plain- 
tiffs’ case in the briefest pcssible way. The 
pleadings; as they stand, raise serious ques- 
tions of Burmese Buddhist ecclesiastical 
law in connection with the right of a pog- 
galika owner to appoint a successor. The 
course adopted—I venture to think it was 
a sensible course—was to refer to the 
thathanabaing such questions of pure Bur- 
mese Buddhist ecclesiastical law as emerged 
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from the case, and the parties, very sens 
sibly, upon those issues, agreed to be 
bound by the edicts of the thithanabaing,. 
The questions referred to the thathana- 
baing and the answers he has given are set 
out below. In setting ont the answers of 
the thathanabaing I have set out onlv what 
the parties have agreed to be their effect, - 

“Q.—1,. Has the poggalika owner of a kyaungdike 
any power, according to Burmese Buddhist Law, to 
confer the right tonominate his successor upon the 
donor ofthe kyaungdtke ? 

A.— Yes. He has the right to*surrender to 
donors the power to appoint his successor as 
lika owner of the kyaungdika. 

Q.--2. If s0, does the successor so nominated by 
the donor become the lawful poggalika owne? and 
presiding rahan of the kyaungdike ? 

A.—Yes. 

Q.—3. Alternatively, does the ownership of the 
kyaungdike on the death of the original poggalika 
owner vest inthe sangha at large ? 

A.— Yes, if the original poggalika owner has not 
either himself appointed hissuccessor or conferred 
the right to appoint a successor on a third party. 

Q.—4. Ifso, does the right to nominate a successor 
to the original poggalika owner as presiding monk 
belong to the donor, or ought such successor to be 
elected by the surviving resident rakans of. the 
kyaungdike ? 


the- 
pogga- 


A.—In view of the answer to (1) above, this does 
not arise upon this part ofthis case. : 
Q.—5. If a successor ofthe original popgolika 


owner ought not to be nominated or elected as presid- 
ing rahan in any of the above ways, how and by. 
whom ought such successor as presiding rahanto be 
nominated or elected ? g 

A. In view of theanswers to the previous queg- 
tions, this does not arise in this case.” 


It is satisfactory therefore to be in 8 
Position to begin the consideration of this 
case from the agreed starting point that, 
according to the Burmese Buddhist ecele- 
siastical law which is to be applied by 
consent of the parties, U Paduma must be 
taken to have been entitled to surrender 
to the original kyauwngtavas the power to 
nominate his successor as poggalila owner 
of the kyungadike. ‘That, of course, is the 
foundation of the plaintifi's claim. In these 
circumstances, it appeared to me thai three 
comparatively simple issues arcse. They 


sare these : 

“1. Did U Paduma, before his death, validly 
confer upon Dr. U Nyo and U Ba Nyunt the right to 
nominate his successor as the poggalika owner of 
the Athiti Kyaungdike ? 

2. If so, did the said Dr. U Nyo and U Ba Nyunt 
validly exercise the said right to nominate the suc- 
cessor of the said U Paduma asthe poggalika owner 
ofthe said kyaungdike by appointing the plaintiffs 
ee the dwithantaka owners of the said kyaung- 

ike é ; 

3. Is it open to the plaintifie to proveny such 
appointment as is mentioned in issue No. 2in view 
ofthe prohibitions contained in s. 123, Transfer of 
Property Act ?" : 


Itis obvious that if the third of those 
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issues is to be answered in the negative, the 
case can go no further, because the plain- 
tiffs will be precluded from establishing 
any title at all to the kyaungdike whether 
as poggalika owners or as presiding monks 
and, accordingly, it falls first to consider 
the third of the three issues which I have 
settled in this case. And it is that issues 
which, in view, raises a question which is 
both important and interesting. Tre defen- 
dante’ case, upon this issue, is that, by 
virtue of 8.123, Transfer of Property Act, the 
plaintiffs cannot be heard to prove the ap- 
pointment of the kyaungdike tothem. For 
the defendants say that what is alleged on 
the face of the pleadings to have happened 
amounts to a “gift” aud s. 123 precludes the 
proof of any “gift which has not been 
effected by a registered instrument. 
Section 123, Transfer of Property Act, runs 
thus : 

“For the purpose of making a gift of immovable 
property, the transfer must be effected by a regis- 
tered instrument signed by or on behalf of the donor 
and attested by at least two witnesses.” 

It is clear therefore that, if the trans- 
mission of the kyaungdtke effected by the 
“nomination” or “appointment” by the 
kyaungtagas whichis pleaded amounts to 
a transfer by way of “gift,” then it cannot 
be proved in this suit in the manner in 


which it is proposed to be proved. And it. 


falls to me to consider whether what has 
happened amounts toa ‘‘gift.” That there 
has been atechnical “transfer,” I shall fcr 
the moment concede, thovgh it has been 
suggested—and there is a good deal in the 
suggestion—that this is a case of devolution 
and not of transfer at all. But I shall 
concede it, without deciding the point. If, 
then, it be a “transfer,” it is a transfer of 
avery peculiar character. A “transfer of 
property” is defined by s. 5, Transfer of 
Property Act, as being 

“an act by which a living person conveys property 


in present or in future, to ons or more other living 
persons... " 


lt isto be particularly noticed that this 
definition does not require that the “living 
person” who conveys should necessarily be 
the same person as he who owns, or ownéd, 
the property conveyed. Al that is required 
is that there should be an act of conveyance 
by some living person. It is therefore to 
my mind quite clear that it is within the 
contemplation of,s. 5, that there may be a 
“transfer” by a persen exercising powers 
over the property of another. That is, I 
think made still more clear when the 
definition ofa person competent to trans- 
fer,” contained in.s.7 of the Act, is taken 
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into account. For, it is there obviously, 
contemplated that a transferor may be a 
person who is not himself the owner cf the 
property but is merely ‘authorized to dis- 
pose of or transfer property not his own.” 
Instances of that would arise in the case of 
transfers by agents, guardians, managers 
of joint Hindu families and so forth. And, 
in my judgment, it arises cqually in a case 
in which the donee of a power of appoint- 
ment, having a power to appoint a bene- 
ficial interest in property, exercises that 
power. 

I donot want, in this judgment—though 
I cannot say that I think the Burmese 


Buddhist Law in this respect to be in a very. 


satisfactory condition—to discuss at great 
Jength the nature of poggalika ownership. 
I am nct quite satisfied with the position 
of the Jaw upon this subject as it stands. 
But it is clear that while a poggalika intere 
est in both religious property (such as a 
kyaungdike and its site) and in lay pro- 
perty (such as a paddy field) confers upon 
the poggalika owner certain of the incidents 
of beneficial ownership such as aright of 
possession during life, it falls, nevertheless 
--in the case at any rate, of religious pro- 
perty—far short cf full beneficial ownership. 
For instance, -in the event of a poggalika 
owner dying without having disposed of the 
subject-matter of his poggalika ownership 
in one of the ways in which he is entitled 
to dispose of it, it passes tothe sangha in 
general. Itis not transmissible to his heirs, 
because a rahan can have no heirs. In the 
event of a poggalika owner leaving the 
priesthood, the same effect follows. It is, I 
think, extremely doubtful if a poggaliku 
owner of a religious property, such as a 
kyaungdike, can exercise, for his own 
benefit, such of the ordinary incidents of 
ownership as the effecting of a lease, mort- 
gage, or sale cf{the property in question, 
When I say, “for his own benefit,” I mean 
that I doubt whether he could apply the 
proceeds beneficially for his own purposes. 
While it must be conceded that poggalika 
ownership confers upon the poggalika 
owner an interest in the property carrying 
with it a certain degree of beneficial 
enjoyment during his lifetime, it is equally 
clear tomy mind that it falls short of *the 
interest of a full beneficial owner. I have 
referred to a number of authorities -upon 
this question. But, I do not want to embark 
in this judgment upon an exhaustive dis- 
cussion of them, as I feel it will lead me 
somewhat away from the main point in this 
case: see May Oung’s Leading Cases on 
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Buddhist, Law, Second Editicn, pp. 194 to 
197 U Zayanta v. U Naga (1), U Pandawun 
v. Sandima (2) and U Ahdeiksa v. Ma San 
Me (3). 

Į venture to suggest that a true view of 
this question may possibly be that a 
poggalika owner of religious property 
stands upon much the same footing as, 
prior to the Law of Property Act, 1923, and 
the Settled Land Act of 1926, an English 
tenant for life of property witha power of 


-appcintment over on death stocd in relation 


to settled property and tbat, while there 
are present some of the incidents of benefi- 
cial ownership during his life‘ime, they 
do not amount to full beneficial ownership. 
That is in conformity with the view of the 
law which has been propounded by the 
thathanabaing and which, for the purposes 
of this case, I am, by agreement of the 
parties, bound to accept, namely that it is 
pessible for a poggalika owner, upon his 
death, to confer upon a third party the 
power to appoint a successor and that only 
in default of such appointment is there a 
remainder to the sangha in general. In 
my view, in this case, the exercise by the 
two kyaungtagas of tte power conferred 
upon them-~—if, in fact, it was so conferred 
—by U Paduma, falls to be considered 
upon lines analogous to those of the 
exercise cf an ordinary special power of 
appointment. As I have pointed out, the 
act of conveyance must, under s. 5, Transfer 
of Property Act, be the act of a “living” 
person. In the particular case before me, 
the act of conveyance was obviously the 
act of nomination by the two kyaungtagas. 
It was only upon that ‘tact’ that any pro- 
perty passed. The “transfer” cannot have 
been the act of delegation io them by U 
Paduma, because upon that no property 
passed and at the time U Paduma died there 
had been, cf course, no act of conveyance. 
Accordingly, the only possible act of crn- 
veyance to constitute the transfer by a 
“living” person must be that of the twp 
living donees of the power. To appreciate 
that, is to my mind of some little 
importance. It is now possible to consider, 
somewhat more closely, the question 


whether what has happened in this case. 


amounts to a ‘gift’ under s. 123. In my 
judgment, it doês not. A "gift" is defined 
by s. 122, Trañsfer of Property Act. in this 

A L BR 259; 45 Ind. Oas. 926; AI R 1918 


2 2R 131; 83 Ind. Cas. 557; AI R1924 Rang. 


(3) 7 R617; 121 Ind. Oas. 787; AI R 1930 Rang. 
29; Ind. Rul. (1930) Rang. 115. 
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wav: : 

“Gift” is the transfer of certain existing movable 
or immovable property made voluntarily and without 
consideration, by one person, called the donor, to 
another, called the donee, and accepted by or on 
behalf of the donee.” 

“Such acceptance must be made during the life- 
time of the donor and while he is still capable of 
giving. 

= the donee dies before acceptance, the gift is 
vod, 

I have conceded that there is, or may be, 
here a “transfer” of immovable property 
by a living person (that-eis to say, the 
two kyaungtagas) to the plaintiffs. But the 
queslinn remains whether the transfer 
was made ‘voluntarily and without con- 
sideration.” Those words require to be 
very carefully considered. To a lawyer, 
the word “voluntary” has a peculiar 
technical meaning. It is applied to such 
things as “voluntary transfers.” ‘‘voluntary 
settlements” and “voluntary dispositions,” 
In those contexts, it has the peculiar and 
technical meaning of “without considera» 
tion.” There is nolawyer who sees the words 
“voluntary settlement” wi'hout instinctively 
taking ib to mean “a settlement made with- 
out consideration.” That, however, in my view 
cannot be the meaning of the word ‘“‘volun- 
tarily” as used in s. 122. The wrds are, 
“voluntary and without consideration” 
and it is quite clear that in that context 
“voluntarily” must mean something differ- 
ent from "without consideration,” as other- 
wise it would amount merely to a senseless 
repetition. I have come to the conclusion 
that in s. 122, Transfer of Property Act, 
the word “voluntarily” bearsits ordinary 
popular meaning, denoting the exercise of 
an unfettered free will and not its technical 
meaning of “without consideration.” 

I have been able to find no Indian autho- 
rity which touches this point. But I have 
considerable support by way of analogy 
from various English authorities which EF 
have been able to discover. In Attorney- 
General v. Ellis (4) the question of the 
meaning of the word “voluntarily” arose in 
connection with the Customs and Revenue 
Act of 1831. For reasoas no more ccgent 
than those which apply in this case, the 
Court came to the conclusion that the word. 
“voluntarily” was not in that statute used 
in the sense of “without consideration” 
but boreits ordinary sense and that sense 
Lord Russell of Killowen defined as being 
“freely,” “without compulsions’ and “not 
under any obligation.” The question was 
again considered in In re Wilkinson Page 


(4) (1895) 20 B 468; 6t LJ Q B813p15 R584; 73 L 
T 190; 44 WR 13; 595 P 774. l 
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v. Public Trustee (5), where Lord Tomlin 
observed thus: 

“‘Voluntarily’ means obviously the doing of 
something as the result of the free exercise of the 
will. In Attorney-General v. Ellis (4), which was 
a revenue case, Lord Russell, when dealing with 
the meaning of ‘voluntarily’ in connection with a 
‘voluntary transfer, said: We are, however, of opinion 
that in the section under consideration the word 
voluntarily’ is not used in the sense of ‘without 
consideration’ but in its ordinary sense of freely, 
without compulsion and not under any obligation.” 
So, too, I think in this will the phrase is used to 
refer to an act donee as the result of the exercise of 
the lady's own free will, in circumstances in which 
there is nothing in the nature of a legal duty or 
obligation requiring her to take a particular course.” 

In Art Union London v. Overseers of the 
Saroy (6) the meaning of the word "volun- 
tary” came under the consideration of a 
Court of Appeal consisting of Lord Esher 
M. R.. Kay, L. J. and A. L. Smith, L. J. in 
relation to the words ‘ voluntary contribu- 
tion,” and Lord Esher and Kay, L. J. there 
again attributed to the word a meaning 
implying the exercise of free will ; see too, 
Churchuardens of Birmingham v. Shaw 
(7). I do not mean to imply that these 
English cases are by any means upon all 
fours with the present case. They do, how- 
ever assist, first of all, in showing that 
both in statutes and elsewhere the words 
“voluntary” and “voluntarily” are suscep- 
tible of proper use in their popular sense 
as distinct from their technical sense and 
that that popular sense implies that the per- 
son whose action is required to be volun- 
tary must be not only free from compulsion 
and free from sny particular obligation or 
duty but also in possession of the exercise 
of his free will in the matter. 

Applying that to the present case, can it 
be said that the donee of a mere special 
power of appointment, in exercising that 
appointment, does so voluntarily and with- 
out consideration ? He certainly dces it 
without consideration. But does he do it 
voluntarily ? Ifthe power in this case is 
exercised at all, then it must necessarily be 
exercised by way of “gift” and in ro other 
way. The power to anpoint being a power 
to appoint by wéy of gift, then ex hypothesi 
no choice between a gift and any other 
m-de of dispogition is open to the appointer. 
If he appoints at all, he is under both a 
duty and an obligation to appoint without 
consideration and by way of gift. He has 
no other choice, and, in my judgment, it 
can no mêre be said that a man, who is 
jeer £1926) 1 Ch. 842: 95 L J Oh 528; 135 L T 


(6) (1894) 2. QB 609, 63 L J Q B836 
(7) (1894) 10 QB 868;18 LIM C 89:3 New Sess. 
Oas. 445; 13 Jur 357; 74 R R 523. 
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under an obligation to give, makes a gift 
“voluntarily,” than it can be said that a 
man “voluntarily” walks straight on when 
he has nət the opportuni y to turn either 
to the right or to the left. Wor those reasons, 
in my jndgment, the appointment, if cne 
was made by the kyaungtagas in favour of 
the plaintiffs, though it may have been a 
“transfer,” did net amount to a “gift,” and 
accordingly I wust proceed to tear this 
suit upon its Tacis. 

I have already related most of the rele- 
vant facts. Thetwo issues which remain 
before the Oourt to deal with are, first, the 
issue whether U Paduma, before his death, 
validly conferred upon Dr. U Nyoand U 
Ba Nyunt, the right to nominate his suc- 
cessor as the poggalika owner of the Athiti 
Kysaungdike, and, secondly, wether in 
fact, if that beso, Dr. U Nyoand U Ba 
Nyuut did validly appoint the plaintiffs as 
poggalika owners. As regards the first of 
those issues, the Court is happily relieved 
of its tasks, because the parties have, upon 
the evidence, agreed that ib must be ac- 
cepted that U Paduma did, upon his death- 
bed, bestow upon Dr. U Nyo and U Ba 
Nyunt, the original kyaungtagas, the power 
to appoint his poggalika successor. The 
only issue, therefore, that remains is to con- 
sider whether in fact, Dr. U Nyo and U Ba 
Nyunt validly exercised that power in 
favour of the plaintiffs. 

I have heard a good deal of evidence but 
I donot propose to go through it at great 
length because it will really be found to 
turn upon what transpired on July 29, 
1931, at the ceremony of dedication which 
is said tohave taken place at which the 
plaintiffs are alleged to have been installed 
by Dr. U Nyo and U Ba Nyunt. I may 
perhaps remind myself that U Paduma had 


.died in April, 1929, and that the alleged 


instaliation of the plaintiffs as poggalku 
owners did not take piace until July 
1931. A period, therefore, of something 
over two years elapsed. During that time 
the present plaintiffs were not in regular 
residence inthe kyaungdike and I find asa 
fact upon the evidence that a rahan named 
U Psianyathami who was an old resident 
of the kyaungdike acted as the presiding 
monk. | think lam right insaying that be 
died. I mention this only because it has 
struck me as curious that, ifthe power con- 
veyed to Dr. U Nyo and U Ba Nyunt by U 
Faduma on he death-bed was to be exer- 
cised, there should have been a delay of 
overtwo years in doing so. But asl said; 
the matter really turns upon what happened 
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on Tuly 29,1931. Thereisa great deal of 
evidence about this, most of which is ex- 
tremely vague. But ifone thing is more 
certain than another, it is that the two 
persons who are best qualified to say whe- 
ther they dedicated the property in pursu- 
ance of the power or not, and, if they did 
dedicate it, in what form they dedicated 
it, are the donees of the power themselves 
—Dr. U Nyo and U Ba Nyunt. It is fortu- 
nate that both these getlemen are still alive 
and have been available to give their evi- 
dence. IfI have to criticize the evidence 
of either of them upon the ground that it 
is not consistent with the evidence of the 
other, I must not be taken as inferring that 
I doubt for a moment but that each of 
them did his best to assist the Oourt ac- 
cording to his recollection. The fact is 
that they did give conflicting accounts of 
this dedication. U Ba Nyunt gives this 
account which I give verbatim. He was 
asked : 


Q'—"Did you tell them that they were to remain 
in tava kalika form ?” 

A Yes.” ae ; 

Q.—“When you spoke of a dedication did you 
mean that the two plaintifs were installed in tava 
kalika form ?" 

A.—"Yes.” a 

Q.—"Did you make the plaintifs dwithantaka 
owners?” | | 
.. A.-"Yes. We made them dwithantaka in tava 
kalika form, 4. e., joint temporary holders. 


The evidence of Dr. U Nyoon the other 
hand is quite different. I shall give the 
_ relevant passage from his evidence also 


verbatim. He was asked: 
Q’—“How did you dedicate the kyaung to 
them ?” . 

A —“ According tothe custom of our father we 
dedicated thekyaung to them as sanghika. Ne 
Q —"“Do you know what poggalika property is? 

A" Yeg,” 7 

Q.—Did you dedicate it as poggaliha property ?” 

A.—"‘No. As sanghtka.” $ 

Q.==“Did you dedicate the kyaungas? | 

A.—“For the general use of the sanghaa. 

Q.—“Did you dedicate the kyaung to these two 
pongyis only or to the sangha in general ?" 

A. 


— To all the sanghas with the two of them as . 


heads.” í 
Q.—=“Do you know what dwithanka property 
js ?* 
A.—'* No.” á r 5 PA 
.—"'Do you remember doing the dedication ? 
A.— Yes." ; 


Q.—" ou said something in company with U Ba 
Nyunt %' ; 
A.—~!*Yes.” 


ya there any written record of what you said ?” 
Amn No.” 

Q.—“Oan you remember what you said at the dedi- 
cation ?” 

A.—"Yes. I said that I was going to dedicate 
this kyaundike following the custom of our fathers as 
sanghtka.” 


U THITA V. U ARESEINNA (RANG) 


179 10 


That, of course, is as explicit as anything 
can well be and itis quite obvious that 
Dr. U Nyo is familiar with what sanghika 
property is, I make a general comment 
upon the other evidence that it is, to my 
mind vague, and I must necessarily be 
guided principally by the evidence of the 
two men whose act it is that we are con- 
sidering in this case. Dr. U Nyo and U Ba 
Nyunt are obviously the two persons best 
able to tell me what they did. Unfortu- 
nately, they are not in agreement upon the 
matter and it is, of course, a more than 
possible explanation that one of them had 
one thing in his mind and the other had 
another thing in his mind at the time. 
Now, the power vested in Dr. U Nyo and 
U Ba Nyunt was, as I have already said in 
my judgment, in the nature of a special 
power of appointment. Itis clear from the 
answers that the thathanabaing has given 
that the power which a poggalika owner 
has is a power either himself to nominate 
his poggalika successor orto invest some- 
one else with a power to appoint his pog- 
galika successor for him and I desire 
particularly to point oul that what is done 
by the deceased owner in the first case or 
is to be done by the donee of the power 
in the other case, is to appoint another 
poggalika owner and not merely to appoint 
a presiding monk. It is true that the 
poggalika owner who eventually succeeds 
becomes ex-officio the presiding monk. But 
what he is appointed to be is poggalika 
owner and not presiding monk. Moreover, 
it is accepted as gooi Burmese Buddhist 
ecclesiastical law and is confirmed by the 
fourth answer given by the thathanabaing 
that where religious property has become 
for whatever reason sanghika property, then 
the right to appoint the presiding monk 
belongs, not to any individual, but to the 
sangha in general. 

n these circumstances we have to con- 
sider what the position is. The power 
which was vested in Dr. U Nyo and U Ba 
Nyunt was a special power to make the 
appointment of a poggakka owner to 
succeed U Paduma and nothing else. It is 
elementary that if a power is to be validly 
exercised both the terms of the power must 
be strictly complied with and the objects in 
whose favour it is exercised must be strictly 
defined. In my judgment, I am unable to 
find in the accounts which hdve been given 
by U Ba Nyunt and Dr. U Nyo a valid 
exercise of the specjal and particular power 
which was vested in them. In.the first 
place, according to their own accounts, they 
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were not even agreed in the matter. IfI 
Teject the story of one of them and accept 
the story of the other, then in neither case 
would it, I think; be a strict exercise of 
their power. If I accept U Ba Nyunt’s 
version, then the appointment was not of a 
poggalika owner but of a tava kalika or 
temporary incumbent. If I accept the 
version of Dr. U Nyo, then the appoint- 
ment was not an appointmént of a pogga" 
‘lika owner. The power was a “joint” power 
and upon no footing was it exercised 
jointly, for one made one appointment and 
the other made another. 1 have come to 
the conclusion, not without reluctance, that 
I must hold in this case that the exercise 
of the power was wholly defective. Mr. Chan 
toon who, if I may say so, has said every- 
thing that can be said on behalf of his 
clients, has argued with force that even 
if this appointment were to fail as a pog- 
galika appointment, it ought to take effect 
as an appintment of presiding monks. But 
I cannot accept that because if there bea 
failure of appointment to poggalika owner- 
ship in succession to U Paduma, then the 
‘kyaungdike must have beccme sanghika 
properly and, in that event, as I have 
already pointed out, the appointment of 
presiding monks would rest not with the 
nominees of U Paduma at all but with the 
sanghas in general. And that, too, is in 
accordance with the opinion of the thath- 
anabaing. 

The defendants in this case are in pos- 
session of the kyaung and accordingly, the 
onus lay upon the plaintiffs of establishing 
in themelves a title sufficient to displace 
the prima facie right of the defendants by 
virtue of their possession. I am, for the 
reasons I have given, unable in this case to 
find that the plaintifis have established a 
_ 4itle in themselves as poggalika ‘owners or 

otherwise and accordingly, I am not able 
to make an order for possession of the 
kyaungdike in their favour or for ejecting 
the defendants. The suit, therefore, must 
fall to be dismissed. No order for costs is 
asked for. ° 


D. Suit dismissed. 
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ALLAHABAD HIGH COURT 
First Appeal No. 78 of 1938 
October 19, 1938 
l MULLA, J. 
MAHANGE LAL-—INGOLVENT-—- APPELLANT 


versus 
Firm SURAJ PRASAD CHANDU LAL— 
CREDITCR~~ RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 44— 
Order of discharge, whether divests Oficial Receiver, 
of property placed in his hands for distribution 
among creditors, 

The discharge of the insolvent cannot possibly 
mean the divesting of the Official Receiver. It can- 
not be argued that the Insolvency Court becomes 
functus oficio as soon as the insolvent is discharg- 
ed, for it is not necessary for the Court to wait until 
allthe assets of the insolvent have been realized 
and distributed amongst the creditors in order to 
discharge the insolvent. The proceeding in ingol- 
vency can undoubtedly go on in respect of the 
property inthe hands of the Official Receiver in 
Spite of the order of discharge, ; 

F. A. from an order of the District Judge, 
Shahjahanpur, dated January 15, 1938. 

Mr. L. N. Gupta, for the Appellant. 

Mr. S. N. Seth, for the Respondent. 

` Judgment —This is an appeal under 
8. 75, Provincial Insolvency Act. The 
appellant here is the insolvent named 
Mahange Lal. He made a petition for 
insolvency on May 20, 1933, and was 
adjudicated an insolvent on February 26, 
1934. It appears that at the date of the 
insolvency petition, a simple money decree, 
which had been obtained against him by 
the respondent Firm, was being executed 
and certain groves belonging to him had 
been attached and May 22, 1933 had 
been fixed by the execution Court for the 
sale. In order to stop that sale, the appel- 
lant made an application to the Insolvency 
Oourt along with his insolvency petition. 
The Court passed an order upon that appli- 
cation on May 22, staying the.sale; but 
before the order could be communicated to 
the Civil Court Amin, the sale had taken 
place. At that sale the groves were pur- 
chased by the respondent decree holder. 
The sale was confirmed in due course, and 


“sometime after its confirmation the respond- 


ent applied for mutation in his favour in 
respect Of the groves which had been pur- 
chased at the auction sale in the circum- 
stances mentioned above. That application 
was dismissed by the Revenue Court on 
October b, 1936, on the ground that the 
sale was a nullity. In the meantime, the 
apr aa was discharged on July 26, 

The only condition impossed by the Court 
in the order of discharge was that certain 
decrees standing in favour of the insolvent 


~ ments are fallacious, 
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were to be realized by the Official Receiver. 
On November 22, 1937, the respondent 
applied to the [nsclvency Oourt praying 
that the Official Receiver be directed to 
sell the groves in question as the assets of 
the insolvent. The appellant objected on 
two grounds, firstly, that the Court had no 
jurisdiction left after his discharge to direct 


‘that his assets should be sold and, secondly, 


that the respondent’s debt was one of the 
proved debts, and after securing his dis- 
charge the insolvent was not liable to pay 
any one of those debts. Both these grounds 
have heen repelled by the learned District 
Judge of Shahjahanpur, who has passed an 
order directing the Official Receiver to pro- 
ceed to sell the groves in question. Hence 


‘the present appeal. The learned Counsel for 


the appellant has based his argument on 
s. 44, Provincial Insolvency Act, which 
runs as follows: 

“Section 44 (1).—An order of discharge shall not 
release the insolvent from— 

(a) any debt dueto the Orown; 

(b) any debt or liability incurred by means of 
any fraud or fraudulent breach of trust to which 
he was a party; 

(c) any debt or liability in respect of which he 
has obtained forbearance by any fraud to which 
he wasa party,or | 

(d) any liability under an order for maintenance 
made under s. 488, Criminal Procedure Code, 1898. 

(2) Save as provided by sub-s. (1), an order of 
discharge shall release the insolvent from all debts 
provable under this Act. 


The argument is that the release of the 
insolvent from all debts provable under the 
Act means that his assets can no longer be 
distributed amongst his creditors. It is fur- 
ther contended that-the effect of the order 
of the Revenue Court in the mutation pro- 
ceeding was to revest the groves in the 
appellant, and as that revesting took place 
subsequent to the date of his discharge, 
that property cculd not be seized and sold 
by the Offcial Receiver. Both these argu- 
The logical effect of 
the first argument, if accepted, would Le 
that as soon as an insolvent is discharged, 
all the property in the hands of the Onicial 


. Receiyer at that date isrevested in him. 


This is obvicusly untenable, In order to 
have the benefits of the Insolvency Act, 
the insolvent has to place all his assets at 
the disposal of the Oourt at the very begin- 
ning of the proceeding and those asseis 
vest in the Official Receiver with effect 
from the date of the insolvency petition, 
The discharge of the insolvent cannot pos 
sibly mean the divesting of the Official 
‘Receiver. It cannot be argued with any 
.force that the Insolvency Ocurt becomes 
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functus oficio as soon as:the insolvent is 
discharged. for it is not nesessary for the 
Court fo wait until all the assets of the 
insolvent have been realized and distri- 
buted amongst the creditora in order to 
discharge the insolvent. The proceeding in 
insolvency can undoubtedly go on in respect 
of the property in the handg of the Official 
Receiver in spite of the order of discharge. 
With regard to the second argument, it is 
enough to say that the order of the Revenue 
Court ina mutation proceeding could not 
possibly have the effect of divesting the 
Official Receiver or the auction- purchaser 
and revesting the property in the appellant. 
If the original sale was a good and valid 
sale, the property passed to the auction- 
purchaser, that is the respondent in this 
case, and the appellant can have no concern 
with it. If the sale was a nullity, the prop- 
erty which had vested in the Official 
Receiver continued to remain with him and 
he is undouktedly entitled tosell it. In any 
case, I fail to see how the appellant has any 
grievance at all. Tae result, tnerefore, is 
that I see no reason to iaterfere with the 
order passed by the Court below, and 
dismiss this appeal with costs. 
8. Appeal dismissed. 


Penica amana 


CALCUTTA HIGH COURT 
Death Referenca No. 10 of 1938 aad 
Oriminal Appeal No. 290 of 1938 
May 31, 1938 
BARTLEY AND KAUNDKAR, JJ. 
EMPEROR—PRosgouror 
, versus 
AFSARUDDI NANSERADDI—Ac0UsED 
Criminal trial — Misjoinder of charges — Accused 
committing two murders and causing grievous hurt to 
third person in same night at different times and 
places—No connection between incidents — Single 
charge, if can be framed in respect of all offences— 
Charges of murders though maybe legally tried 
together, yet it is undesirable to do so — Criminal 
Procedure Code (Act V of 1898), s. 162—Accused com- 
mitting two murders and causing grievous hurt to 
third — Separate informations lodged to Police— 
Reference im first information, ġo assault, rf admissi- 
ble in trial for murder. 
Where an accused has committed murders of two 
persons and caused a grievous hurt to a third person 
in the same night but at different times and different 
places and there is no evidence to suggest any Con- 
nection between them, a single charge cannot be 
framed in respect of all these offences. The charges 
of murder are charges of the offences of the same 
kind, but the charge of grievous hurteis oot. The 
charge under s. 320, Penal Uode, cannot legally be 
joined with charges under s. 302, Penal Code, and 
the charge under s. 325, if proceeded with, must form 
the subject-matter of a separate trial. Moreover, 
though the charges of murder may be legally tried 
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together under 8, 234: Criminal Procedure Codo, it is 
undesirable to lump together two separate offences 
of murder under the one head of charge. The general 
rule that separate offences should be separately 
charged applies to such a case. 

Where in a case an accused has committed two 
murders and caused grievous hurt to a third person 
and separate information reports in respect of these 
offences are lodged with the Police, the references in 
the first information to the assault upon the person 
to whom grievous hurt was caused are, clearly, in- 
admissible ina trialfor the murder of two other people 
and should not be allowed to goto the jury. 


Death Ref. and Cr. A. made by the 
Sessions Judge, Tippera. 

Messrs. D. N. Bhattacharya and Bireswar 
Chatterjee, for the Crown. 

Mr. Amarendra Narain Bagchi, for the 
Accused. 

Bartley, J.—This is a reference under 
s. 374, Criminal Procedure Code, made by 
the learned Sessions Judge cf Tippera. 
The facts of the case are peculiar, and we 
may say at cnce that we have no option, in 
view of the prccedure which has been 
adopted in the Ocuris below, except to set 
aside the conviction and sentence und 
remand the case for a proper trial in 
accordance with law. The facts briefly 
stated are as follows: On the night of 
November z8 last, the accused Afsaruddi 
apparently, as the learned Oommitting 
Magistrate puts it, ran amuck, and accord- 
` ing to the prosecution evidence killed his 
wife Rosmatannessa by hiiting heron the 
head with a grinding stone. He then appears 
to havegone tothe house ofonAltabali, a 
neighbour of his, and attacked him with the 
stone. Altabali was knocked unconscious 
but was not actually killed. Then the 
accused went to tbe house of his sister's 
husband and told the laiter that the accus- 
ed's mother was ill. Taere was some sort 
of altercation as the sister's husband refused 
to accompany him, whereupon the accused 
attacked bim also with a piece of stone and 
killed him. Inconnection with the occur- 
rence there were three separate first infor- 
mation reports lodged with the Police. One 
was l.dged by Asmat Ali, the brother of 
Tamijuddi, the guurdered man, and the 
second by Ali Aeraf, the son of Altabali, 
whose father was the victim of what 
amounted to grievuus hurt. A third infor- 
mation was lcdged by Aptabuddin, the 
father of the deceated woman, who reporied 
to the Police that Lis son-in-law bad mur- 
dered his qwn wile. 


In the conmitting Court, the learned 
Magistrate fran.ed one single chaige with 
two headse The first head was that the 
accused ccmmitted murder by intenticnally 
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and knowingly causing thé deathsof Tami- 
jaddi and Rosmalunnes3a. The second 
head was that hs voluntarily caused 
grievous hurt to Altabali. This charge was 
tot altered by the Sessiocs Judge, and 
formed tLe basis of the trial. Now it seems 
clear to us that the trialin the Court below has 
been vitiated by miisjcinder of charges, 
The accused has been put upon his trial 
with respect to three separate incidents, tuo 
involving charges of murder, and one the 
charge of grievous hurt. It cannot be con- 
tended that these incidents formed part of 
the same transaction 8s according to the 
prosecution case they cocurred at different 
times and in different places during the 
same night, and there is no evidence to 
suggest any connection between them. Fur- 
ther, the charge cannot be sustained on the 
ground that it deals with more offences of 
the same kind committed within a space of 
twelve months. The charges of murder are 
undoubtedly charges of the offences of the 
same kind, but the charge of grievous hurt 
is not. We may cbserve also in this cons 
nection that it is undesirable to lump toge- 
ther two separate offences of murder under 
the one head of charge. The general rule 
that separate offences should be separately 
charged is definitely one which applies to 
tte facts cf the present case. A further 
difficulty arises from the manner in which 
the charges have been framed in the case. 
As noted previously, there were three sepa- 
rate first information reports lodged with 
the Police in connection with the cecurrences 
on this particular night. So far as the 
record goes, it would appear that all the 
three informations were put before the jury. 
Itdces not appear to have cccurred to the 
learned Judge to ccnsider the effect of the 
provisions cf s. 102, Criminal Procedure 
Code, in the circumstances of the parti- 
cular case, though it is obvious that tte 
questicn of the admissibility of the three 
sc-called first information reports in the 
same case is one of considerable import- 
ance in law, 

For all these reasons, the present refer- 
ence must, in our opinion, be rejected and 
the case must be sent back io the Court 
below for a proper trial in accordance with 
law. On the evidence, it seems clear that 
the joint trial of the two Charges of murder 
and one of grievous hurt*cannot be sup- 
ported, and the proper procedure to ke 
adopted is to frame two separate charges 
under s. 802, Indian Penal Oude, against 
the accused person in respect of the deatag 
cí Tamijuddi and Ltcsmatannessa. These 
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charges may be legally tried together under 
the provisions of s. 234, Oriminal Procedure 
Code. The charge under s. 325, Indian 
Penal Code, cannot legally be joined with 
them, andthe charge under that section, if 
proceeded with, must form the subject- 
matter of a separate trial. Lastly, we would 
‘advert tothe question which may arise in 
connection with the first information reports. 
. -We draw the attention of the learned Judge 
of the Court below to the desirability of 
considering the effect of s. 162, Oriminal 
Procedure Code. The references in the first 
information to the assault upon Altabali are 
clearly, inadmissible in a trial for the murder 
of two other people, and should not be 
allowed to go to the jury. The same 
observations apply to any references to the 
assault upon Altabali which may occur in the 
confession made by the accused. In the 
result, we set aside the convictions of the 
‘accused Afgsaruddi under ss. 802 and 325, 
Indian Penal Code, and the sentence pass- 
ed thereunder, and remand the case to the 
Court below for re-trial in accordance with 


law, 
Khundkar, J.—I agree. 
8. Case remanded. 
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LAHORE HIGH COURT 
Civil Miscellaneous No. 462 of 1938 
October 21, 1938 
ADDISON AND DIN MOHAMMAD, JJ. 
PUNJAB CO-OPERATIVE BANK, Lrp, 
- AMRITSAR- PiaIntTigr—Prririonge 


VETSUS 
PUNJAB NATIONAL BANK, LTp. 
AMRITSAR AND CTHERS—DEFENDANTS— 
ResPpoNDENTS. 

Limitation Act (IX of 1908), s. 12 (2) and (3)— 
Application for leave to appeal—Time requisite for 
Obtaining copy of judgment, if can be excluded. 

In computing the period of limitation for an ap- 
plication for leave to appeal, the time requisite for 
E & copy of the judgment cannot be exclud- 


ea. 

O. Misc. App. for leave to appeal to Hip 
Majesty in Council against the judgment of 
High Court, in F. A. No. 249 of 1937, 
Reported in 179 Ind. Oas. 968. 


Mr. R. L. Chawla, for the Petitioner. 

Mr. J. N. Aggarwal, for the Respondents. 

Din Mohammad, d.—This is an appli- 
cation for leaye to appeal to His Majesty 
in Council against an order ofa Division 
‘Bench of this Court accepting the appeal 
of the respondent from a decree of the Sub- 
ordinate Judge, First Class, Amritsar, dated 
April 30, 1937. Counsel for the respon- 


dents contends that the application is time- 
barred, inasmuch as the judgment from 
which an appeal is being preferred to His 
Majesty in Oouncil was pronounced on 
March 29, 1938, and the present application 
was not put in until July 5, 193%, The 
limitation for such applications is $0 days 
and the only concession that the petitioner 
can claim is that allowed unders. 12 (2). 


‘Limitation Act (IX of 1908). In support of 


this contention, he relies on Wuilayati 
Begam v. Jhandu Mal Mithu Lal 92 Ind. 
Oas. 897 (1), Gurmukh Rai v. Secretary of 
State (2), Gulab Chand v. Peary Lal (3) 
and Nur Mahomed v. Hasso Mal, 18 Ind. 
Oas. 953 (4), and they are no doubt clear 
on the point. Oounsel for the applicant on 
the other hand urges that sub-s. (3) of 
s. 12 governs the case and in support 
thereof places his reliance on In re Secre- 
tary of State (5) and R. K. Banerjee v. 
Alagammai Achi (6). 

In our view the wording of sub-ss. (2) 
end (3) ofs. 12 is so unambiguous that ‘it 
is not necessary to refer to any authorities 
at all. Insub-s. (2) it is enacted that in 
computing the period of limitation pres- 
cribed for an appeal, an application for 
leave to appeal and an application for a 
review of judgment, the day on which the 
judgment complained of was pronounced, 
and the time requisite for obtaining a copy - 
of ths decree, sentence or order appealed 
from or sought to be reviewed, -shall be 
excluded, Sub-s. (3) lays down that where 
a decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a 
copy of the judgment on which it is founded 
shall also be excluded, Reading the two 
sub-sections together it is obvious that in 
sub-s. (2) the Legislature was dealing with 
three different matters, that is (1) appeal; 
(2) application for leave to appeal, and (3) 
application for a review of judgment and in 
the case of all the three documents it was 
stated that the day on which the judgment 
was pronounced and the time requisite for 
obtaining a copy of the decree, ete., shall be 
excluded. That sub-section made no refer- 


(1) 92 Ind. Oas. 897; A IR 1926 All. 286; M ALJ 


(2) A I R1934 All. 974; 151 Ind. Cas. 604; (1934) A 
L J 87; 7R A 198, 

(3) 57 A 455; 152 Ind. Cas. 384; A I R 1935 All. 99; 
(1934) A LJ 1211;7R A 328. 
MO 78 Ind. Oas, 953; AIR 1925 Sind 60;178 L R 


(5) 48 M 939; 90 Ind. Obs. 601; AI'R 1925 Mad. 
1941; 49 ML J 418; 22 L W 330; (1995) M W N 
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(6) 13 R 762; 161 Ind. Cas, 464; AL 1936 Rang. 
82; 8 R Rang. 481, 
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ence tothe time requisite for obtaining a 


copy of the judgment. It was, therefore, that 
a supplemental provision was enacted in 
the form of subes. (3), There the matters 
dealt with are two and not three, viz, appeal 
from a decree and an application for a 
review of judgment and in respect thereof 
it is provided that the time requisite for 
obtaining a copy of the judgment shall also 
be excluded. The use of the word ‘also’ is 
Significant in this connection. It would be 
evident, therefore, that the Legislature deli- 
berately excluded the third matter that 
had been dealt within subs. (2), viz., an 
application for leave to appeal. In these 
circumstances, it cannot be urged that in 
computing the period of limitation for an 
application for leave to appeal the time 
requisite for obtaining a copy of the judg- 
ment can be excluded. In the present case 
there is nothing on the record to show that 
the applicant had ever made an applica- 
tion for obtaining a copy of the decree and 
this being so, the applicant was entitled to 
exclude only the day on which the judg- 
ment compliined of was pronounced and 
no other period. In other words, he was 
bound to submit his application on the 91st 
day. This application, however, was pre- 
sented on the 93th day and it is, therefore, 
clearly time barred. On the grounds stated 


above we dismiss this application with 
costs. 


8. Application dismissed. 
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: VETESUS 
RANEEGUNJ OOAL ASSOCIATION, Lrp. 
AND OTHERS~—H ESPONDENTS 

Landlord and tenunt—Patni — Whether it is duty 
- of patnidarto intervene for protection of superior 

interest — Co-sharer — Mutual relation — Co-sharer 
acting in breach of obligation cannot be permitted to 
make profit to deériment of person whose interest he 
was bound to protect, 

There is no duty cast upon the partnidar qua-patni- 
dar to intervene for the protection of the superior 
interest, norcan it be said that the fact that he did 
so, in his own interest, creates any duty, or con- 
stitutes any express or implied undertaking to con- 
tinue to do so, 

Obiter.—A co-sarer or lessee who acts in breach 
of his obligation, contractual or fiduciary, cannot be 
permitted to profit by his own wrong tothe detri- 
ment of the person whose interest it was his duty to 


protect. Lalit Mohan Sen v.*Manoranjan Ghosh (1), 
relied on,” l 


19—115 & 116 


+ 


i 
613 

A from the original decree of the Addi- 
iy Sub-Judge, Burdwan, dated April 26, 

3. 

Messrs.- Jogesh Chanira Roy and 
Mahendra Kumar Ghose, for the Appel- 
lank. 

Messrs. Amarendra Nath Bose, Pannanal 
Chatterjee, Apurba Charan Mukherji, 
Pankaj Kumar Mukherji,  Sourindra 
K. Roy Choudhury, Bhupendra Kishore 
Basu and Gopal Chandra Mukherjee, for 
the Respondents. 

Mr. Amir-ud-Din Ahmed, for the Deputy 
Registrar. 

Bartley, J.—Thisis an appeal from the 
decision of the Subordinate Judge, Bard- 
wan, dismissing a suit to sat aside a sale 
for arrears of revenue under Act XI of 
1859, on the grounds that it was irregular, 
collusive and fraudulent, or in the alter- 
native for adeclaration that the principal 
defendants whoare in possession of the 
properties, are bound to re-convey them 
to the plaintiff deities. The properties in 
suit are dewaiter Jands appertaining to 
‘T'ouji No. 5000 of the Burdwan Collectorate 
and heldin patni right by the Ranee- 
gunj Coal Association, defendant No. 1 
in the suit. The plaintiff is a shebait 
of the Thakurs, the superior landlords. 
The pro forma defendants Nos. 6 to 34 are 
also shebaits. Principal defendant No. 2, 
Messrs. Kilburo & Co. are the manag- 
ing agents of the Ooal Company, and 
their muktear or agent, Jagatpati Bhatta- 
charji, is defendant No. 4. Defendant 
No. 5, Sripatti Dutta, ig one of the 
shebaits of the Thakurs. 

The case outlined in the plaint was that 


the patnidar defendant No. 1 made default 


in payment of his rents. The plaintiff and 
pro forma defendants Ncs. 15 and 16 wrote 
demanding paymentof arrears, and request- 
ing the defendant company to pay the 
Government revenue and save the property 
from sale. The company undertook to pay 
the revenue and did so for some time. 
Ultimately, however, they failed to make a 
deposit and on March 29, 1929, Touji No. 
5000 was sold for arrears of revenue, 
and purchased by Kilburn  & Oo. on 
behalf of the Raneegunj Goal Association, 
through the mukhiear, Jagatpati, for a sum 
of us. 4,200. Subsequently, Messrs. 
Kilburn & Co. gold part of the property, 
the Shahabad pergana, sto the wife of 
Jagatpati who is defendant No,3 in the 
suit, as ostensible purchaser, the real 
owner being defeadant No. 5, the co- 
shebait of the plaintiff, It was alleged 
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that allthese trahsacticns were collusive 
and fraudulent, and the outcome of an 
agreement between the managing agents, 
the Coal Company, the mukktear Jagatpati, 
and the shebait defendant No. 5 to get 


pos:ession of the property under colour of ` 


the processes of law. Inthe Court below 
the substantial issues contested were 
Issues Nes. 4, 5, 6 to 10 and 15. Issue No. 6 
raised the question of collusion, fraud and 
suppression of sale notices. Issue No. 9 
was whether defendant No. 5 was a 
bona fide purchaser for value. Issue No. 8 
was whether the sale itself was legal 
and regular. All these questions were 
discussed together by the learned Judge in 
the Court below. 

His definite findings were that there was 
no fraud on the part of the defendant com- 
pany, and no evidence of a wilful default 
on their part at theinstigation of defen- 
dant No. 5. He held further that there 
was nothing to justify a finding that there 
was any understanding between defendants 
Nos. 4 and 5 to the effect that the former 
would influence the company to sell part 
of the property, and nothing to support the 
position that the company wasa party to 
any such arrangement or purchased on the 
basis of it. lhe Judge has also held, on 
this part of the case, that the plaintiff 
failed to establish that the purchase by 
defendant No. 3 was a benami transaction. 
In view of the position taken upon behalf 
ofthe appellant at the hearing of the 
appeal before us, it is unnecessary now to 
consider these findings in any great detail, 
inasmuch as the case of collusion between 
the painidars, the purchaser of the 
Shahabad pergana and defendant No. 5 
has not been. pressed before us. We need 
only say thal we agree with the findings 
of the Coyrt below cn the questions of fact 
pertinent tothe issues above mentioned. 
The position taken up on behalf of the 
plaintiff in the appeal before us is as 
follows: The company had cuvenanted to 
pay the revenue on behalf of the plaintiff 
Jandlords and failed to do so, therefore, 
the sale should be set aside. Alternatively, 
there was a duty cast upon them to make 
the payments which they failed to perform. 
Finally they had instructed their agent, 
Jagatpati, defendant No. 4, to make the 
payment “necessary to save a sale for 
arrears of revenue. He omitted to do so, 
and tre company cannot take advantage of 
the fraud oftheir own agent and retain 
the property. This leads us to a considera- 
tion of Issues Nos. 4 and 5 in the suit, 
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which are as follows : 
“4. Did the defendant company undertake express- 
ly or impliedly to pay the revenue of Touji 
No. £000, or assume any obligation or duty to 
pay it? 

5. Did the company become a trustee of the 


Thakurs or shebaits or was any fiduciary relation 
created between them” ? 


It is abundantly clear from the evidence 
in the case, which is neither long nor com- 
plicated, what the position of the parties 
actually was. The Coal Company holds a 
patni lease of the lands of Touji No. 5000 
at arentof Rs. 355 odd. „The plaintiffs 
Thakurs are the superior landlords, and 
there are more than 30 shebaits who have 
been quarrelling among themselves for 
a quarter of a century. One result of 
this has been that since 1334 B. S. there 
has been no karta shebait, or manager 
of the dewaiter prcperty, and we get it 
from the plaintiff skebait that he knows 
of no arrangement for the payment of 
revenue, that ke paid no revenue himself 
forany of the toujis of the dewatter 
etate, and that all the toujis have been 
sold for arrears of revenue. The docu- 
mentary evidence on the other side furiher 
elucidates the position. Between Decem- 
ber 1927 and the beginning of January 
1929, the company made a series of de- 
posits to prevent the sale of the superior 
interests for arrears of revenue: see Ex. G 
series and Exs. Dto D3. On January 4, 
1928 the plaintiff shebait and two others 
wrote to the company asking them to pay 
up arrears of rent in order to enable the 
shebatts io pay ike revenue, or to deposit 
in the Collectorate the amount necessary 
to save the sale; Hx. 1 in the suit. On 
January 7, the company replied that they 
had no objection to pay rent on prcof 
that their correspondents had been ap- 
pointed to receiveit, but pointed out that. 
they had not got receipts for the rent of 
three kistsof 1834 B. S. paid to Akhil 
Nath Datt, the last karta shebatt. On 
January 1, 1949, the company wrote to 
their agent Jagatpati authorizing him to 
deposit arrears cf revenue on the property 
for whichit was then being put to sale, 
but the latter asked for particulars of the 
property with a view to considering 
if it soould be purchased next time: 
Ex. C-3. The property was sold for 
arrears on March 27, 1929, and bought by 
the company. 

Now there is no duty tast apon the 
patnidar qua-patnidar to intervene for 
the protection of the superior interest, 
nor can it be said’ that the fact that he 
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did sọ, in his awn interest, creates any 
duty, or constitutes any express-or implied 
undertaking to continue to do so. What 
can be gathered from the correspondence 
between the parties is that the company 
acknowledged a liability to pay rent 
to whomsoever was author:zed to receive it, 
and on receipt of legal quittance. There 
was no agreement, express or implied, 
_that they would make themselves respon- 
sible forthe revenue, and it is a fair 
inference from .the terms of the letter 
Ex. C-3 that they were contemplating as an 
alternative to continue revenue deposits, 
the paoa of the property at a revenue 
sale. This indeed was the course finally 
adopted. Weare therefore in entire agree- 
ment with the learned Judge in holding 
that there was no undertaking, express or 
implied, on the part of the company to pay 
the revenue and thatthe latter was not 
either a trustee, orin any fiduciary rela- 
tionship in regard to the Thakurs or the 
shebaiis. 

It was next urged before us that the 
defendant Jagatpati, the mukhtear of the 
company,had omitted to make the pay- 
. ment which he was instructed to make 
by the letter Ex. 0-3, and so brought 
about the sale. On this branch of the case, 
the legal argument was that the company 
could not take advantage of the wrong 
done by theirown agent, and retain the 
property. On the facts, the evidence of 
Jagatpati isthathe did make the pay- 
ment as instructed. It is to be noted that 
the date of Ex, O-3is January 7, 1929, 
so thatthe deposit referred to therein 
must have been for arrears on account 
of which the property was then liable 
to sale. As theevidence shows, there had 
been four previous deposits by the Coal 
Company in order te save the property 
and the evidence on behalf of the 
defendants is ‘that this praclice was 
stopped because of an objection by the 
auditor ofthe company. We are accord- 
ingly satisfied that no case has been 
made out, that there was any dereliction 
of duty, amounting either to misconduct 
or fraud on the part of the mukhtear 
Jagatpati in carrying out the directiors 
of the company. In view of this finding, no 
question of law arises. 

it may, however, be noted in passing that 
the cases cated Before us in support of the 
position that omission on the part of the 
agent to carry out instructions invalidates 
the sale tothe principal, d> not appear to 
have anay application. Reference was 


made to Lalit Mohan Sen v, Manoranjan 
Ghosh (1), waich is an authority for the 
proposition that a co-sharer cr lessee who 
acis in breach of his obligation, con- 
tractual or fiduciary, cannot be permitted 
to profit by his own wrong to the detri- 
ment ofthe person whose interest it was 
his duty to protect. In the present case 
there is no contractual obligation to pay 
revenue, and wehaveheld in agreement 
with the Court below that no fiduciary 
relationship exists between the parties. In 
D. onandan Prasad v. Janki Singh (2), 
the other case referred to, it was found that 
the agentsofa minor mortgagee of a 
separately owned sbare intentionally 
defaulted, whereupon it was held that the 
property must be held for the benefit of 
all the co-sharers and the mortgagee. It 
would appear, however, thatin that case 
the ratto decidendi was the rights of co- 
owners tnter se and there was a definite 
stipulation that the mortgagee should pay 
the revenue. The plaintiff's prayer in 
the alternative, made in the suit, to which 
reference has already been made at the 
outset, for reconveyance of the properties 
in suit by the principal defendant, was con- 
sidered by the trial Court under Issue N>. 10. 
The prayer made was in these terms: 
If for any reason the said sale be not set 
aside, it may be found that the two defen- 
dant companies as well asthe principal 
defendants are bound to make a reconvey- 
ance of the properties in suit to the plain- 
tiff deities and orders might be passed for 
execution and registration of the nacessary 
documents for thatre conveyance. This 
prayer was founded on para. 8 of the plaint 
in which it was definitely stated that if for 
any reason aforesaid tne sale be not set 
aside, the deities as well as the . shebaits 
are enitied to get a reconveyance of pru- 
perties from the two defendant companies 
and, if necessary, from all the principal 
defendants. 


. The charge of fraud and collusion was 
levelled against all the principal defendants 
atthe trial of the suit; and in the evidence 
of the plaintiff it was distinctly mentioned 
that the purchase by defendant No. 1 was a 
bona fide purchase and that it was merely 
inferred from the successive events and.cir- 
cumstances that defendants Noa. 1, 2, 3, 4 


s 
D a O L J 208;72 Ind. Cas, 698; A I'R 1923 
Cal. 13. 
(2) 44 I A 30; 39 Ind, Oas. 346.A1 R 1916 P O 297; 
43 0573; 15 A L J 151; 32 M LJ 206,210 WN 


473; 1P L W 294; (1917) MW N 254;25 C L J 259; 21° 


M L T 240; 5 L W 546; 19 Bom, L R 410(P 0), 


916 BIBHUTI BIIUSAN DUT? V. BANERGUNS COAL asscoration, LED. (GAL. 17916 


and 5 acted in collusicn with cne another. It is 
worthy of notice, however, that inthe appeal 
befcre us, the charge of fraud and collusion 
was entirely withdrawn so far as defendants 
Nos.1 and 2 were concerned and was con- 
centrated upon the mukhtear, defendant No. 4, 
who, it was said, as agent was guilty cf 
gross fraud and his principals. were there- 
fore responsible for the act of their agent. 
The case against defendant No. 4 arising out 
of payment of Government revenue at previ- 
ous periods and non-payment of the same 
at the crucial point of time has already 
been dealt with. It is necessary only to add 
that the plaintiff has not established any 
case of fraud or collusion as between the 
parties, on whom a direction of reconvey- 
ance, as prayed, might possibly be made 
by a Court. Reference in this connection 
was made to the cases in Nawab Sidhee 
Nuzur Ally v. Ojoodhayaram (3), Harendra 
Lal v. Salimullah (4) and Satish Kanta 
v.. Satis Chandra (5) With reference 
to. these decisions, it has only to be 
pointed out that in a case in which itis 
found io be established that a co-owner or 
lessee, who had acted in breach of bis obli- 
gation, contractual or fiduciary, could not 
be: permitted to profit by his own wrong to 
the detriment to the interest of the party 
which it was his duty to protect. In the 
case before us, the charge was distinctly 
one of fraud and collusicn as between the 
parties concerned, who had, according to 
the plaintiff, brought about the sale in 
arrears of. revenue by an arrangement. If 
the plaintiff had succeeded to establish a 
position like that, he would have been 
entitled to the relief from the Court, but 
he .has on the materials placed on record 
failed to make out the case-he wanted to 
establish.and the cages cited on his behalf 
do not assist him at all. This disposes of 
the question cf reconveyanre as raised in 
the suit by Issue No. 10 and as raised before 
us in appeal. Tne last question for decision 
is that raised in Issue No. 15 in the suit: 
“Were there any arrears as alleged ?* 
Had ihe Collector jurisdicticn to sell the 
estate 7” 

There was no- allegation in the plaint 
originally filed that there were no arrears 
of revenue, and the pcint was taken by 


way of amendment, nearly two years after 


the institution pf the suit. The matter was 
put- by’ the plaintifis in the following way. 
(3) 10 MIA540;5 WR 83; 2 Sar, 198; 1 Suther £35 


OQ). 
Pal 12 0 L J 336; 7 Ind. Oas. 21, 

(5)30 OL J 475; 55 Iad. Cas. 689; A IR 1620 Cal, 
26; 24 O WN 682, 


The Goternment brought the Touji No. 5000 
to sale on March 27, 1929, for arrears of 
the January kist of that year. Revenue 
payable for that kist cannot be regarded as 
arrears before February 1, 1929, and the - 
last date of payment of those arrears was 
March 28, 1929, before which under the 
Act the property could not be srxld. The 
defendant alleged that the sale was for 
recovery of revenue for the kists of Sep- 
tember, October and November, 1928, for ` 
whichthe last date of payment was Janus 
ary 12, 1929. The question then is one of 
fact and the learned Judge in the Court 
below decided that the sale was for arrears 
of the September to November Kists of 
1924. On full consideration of the evidence, 
we agree with the conclusion of the learned 
Judge. 

The amount of the arrears for which the 
property was sold was Rs. 54. The doul 
Ex. A shows that this was the amcunt of 
the kists from September to Novermber. 
The Touji Ledger, Ex. O, shows that the last 
date of payment of this kist was Janu- 
ary 12. Further, the kisttibandi shows 
that arrears after the end of December 
192¢, amounted to Rs. 78, The plaintiff's 
case appears to be based on the sale noti- 
fication, Ex. 2, and the delivery order, 
which specify a sale for arrears of revente 
on account of the January kist of 1929. 
The expressions used in these documents 
are somewhat ambiguous, but in view of 
the definite evidence afforded by the other 
documents referred to above, by the actual 
Sum specified as the arrears for which the 
touji was sold, and the fact that the plain- 
tiffs haye been unable to show that the 
revenue for September-November has been 
paid; we agree with the Oourt below in 
holding that these expressions, and those 
in Exs. H and R series must be taken to 
mean that the sale was for arrears of 
revenue for which the last date of payment 
was January 12, 1929, as fixed under s8. 3 
of Act, XI of 1859. On the materials before 
us, we hold thatthe sale was not without 
jurisdiction, and cannot be set aside, This 
appeal accordingly fails and is dismissed 
with costs. : 


Guha, J.—I agree. . 
8. Appeal dismissed. 
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MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 990 
of 1938 
October 24, 1733 
PANDRANG Row, J. 

GROWN PROSECUTOR, MADRAS — 
PRIITIONER 


versus 


K.O. MAMMEN MAPPILLAL AND 0THERS— 


RESFON pe NTS 

Criminal Procedifre Code (Act V of 1898), 8.491 
—Habeas corpus, writ of— Power of High Court 
to issue writ in cases arising under Extradition 
Act (XV of 1903)—Jurisdiction of single Judge to 
issue suth writ—Rules under s. 491 (2)—R. 2-A, of 
Madras High Court Appellate Side, whether ultra vires, 

Oases arising under the Extradition Act, 1903, can 
be brought up to High Courts by means of applica- 
tions for issue of writs of habeas corpus and decid- 
ed on their merits. The High Court's jurisdiction 
to issue such writs has not been removed by any 
provision in the Extradition Act. [p. 917, col. 2.| 

The law as to the jurisdiction and the duty of 
each Judge of the High Court to entertain and 
determine applications for issue of a writ of habeas 
corpus isthe same as the law in England and each 
Judge of the High Oourt isa tribunal to which 
such applications can bemade and must hear them 
on the merits. The jurisdiction is thus of a pecu- 
liar and exceptional character as every Judge has 
it, and not merely the High Court of which he 
forms a part. Further, the Judge has no option ia 
the matter and cannot lawfully decline jurisdiction 
or refuse toentertain and determine applications 
made tohim. It would be contrary to his oath of 
office todo so. Bshugbayi (Eleko) v. Government of 
Nigeria (1) and Govindan Nair v. Emperor (2), re- 
lied on. |p 919, col. 24 p, 920, col. 1 

The jurisdiction of Judges of High Oourt is con- 
ferred by the Letters Patent and the manner of 
its exercise is determined by the Judges who exer- 
cise it according to their own notions of whet the 
law requires them todo. The assignment or allot- 
ment of work by the Chief Justice to the Judges 
determines only the cases in which jurisdiction is 
to be exercised by particular Judges. This cannot, 
however, deprive any Judge of his individual 
jurisdiction to entertain applications for issue of a 
writ of habeas corpus; nor doses it absolve bim 
from his individual duty to determine them on the 
merits. A duty imposed by the law itself on a 
particular Judge cannot be transferred to another 
Judge. The jurisdiction and the duty as regards 
applications for a writ of hateas corpus are sui 
generis and do not fall within the framework of 
s. 108, Government of India Act, or any rule framed 
thereunder. The individual jurisdiction and the 
individual duty of each Judge in this matter are 
not afiected inany way by any statutory provision 
or rule .Therefore, r. 2-A of the Appellate Side 
Rules (Madras) is ultra vires, because its effect is 
to take away the individual jurisdiction which each 
Judge has in this matter and to prevent the per- 
formance of his legal duty to determine on the 
merits any applieation for issue of a writ of habeas 
corpus madè to him. Munhammad Haji v. Emperor 
(6), explained. |p. 920, cols. 1 & 2,] 


The Crown Prosecutor, for the Petitioner. 


Mr. V.°T. Rangaswami Iyengar, for the 
Respondents. 
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Mr. K. S. Jayarama Iyer, for the District 
Magistrate, Trivandrum. 

Order.—This is apatition by the Crown 
Prosecutor. Madras, to vacate the interim 
order made by me on October 21, 1938, 
on a petition for stay of execution ofan 
extradition warrant filed along with another 
petition for issue of a writ of habeas cor- 
pus on behalf of four parsons who had 
been arrested in pursuance of the warrants 
issued by the Political Agent and Resident 
for the Madras States, As admitted in the 
present petition, the arrests had been effec- 
ted between 7 p. M. and 10 r. mM. on October 
20, 1938, and it was intended to send 
the arrested persons, who were Directors of 
the Travancore National and Quilon Bank, 
now in liquidation, to the District Magis- 
trate, Trivandrum, in the Travancore State 
by the Shencottah Passenger Train leaving 
Egmore Station; Madras, at about 11 A. M. 
The petition for issue of a writ of habeas 
corpus and the petition for stay were made 
to me at my residence early in the morning 
of October 21, 1938. As the sittings of 
the High Court would begin only at 10 45 
A. M., ê. e. only 15 minutes before the train 
by wbich the arrested persons were intend- 
ed to he taken beyond the jurisdiction of 
the Hign Court was to leave Madras, I 
made the following order on the petition 
for stay: | 

‘Ag the matter is extremely urgent, the Ohief Pre- 
sidencey Magistrate should detain these prisoners in 
his custody and not send them away from Madras 
pending further orders of the High Court.” 

It is this order which is now sought to 
be vacated on the sole ground that itis an 
order made without jurisdiction, ‘This 
objection of absence of jurisdiction is for- 
mulated in paras. 4 and 5 of the present 
petition. The ground of objection stated in 
Para. 5, viz: 

“it is also doubtful whether the High Court has 
jurisdiction over proceedings taken in pursuance of 
the Extradition Act,” 


- was not pressed during the learned Orown 


Prosecutor's argument before me, presum- 
ably because his doubt had been resolved 
before the petition came up for hearing. . In 
any case, there is no substance in the objec- 
tion; there have been numerous cases aris- 
ing under the Extradition Act, brought up 
to High Courts by means of applications 
for issue of writs of Rabeas corpus, and 
decided on their merits. The High Oourt’s 
jurisdiction to issue such writs has not 
been removed by any provision in the 
Extradition Act, and there cannot be any 
doubt about such jurisdiction. This objet- 
tion, therefore, fails, The objection that was 
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preseed at the hearing was formulated in 
para. 4 as follows : 

“The Crown apprehends that the order is passed 
Without jurisdiction asany matter relating to the 
exercise of powers under s. 491, Criminal Procedure 
Code could be only (sic) by a Bench of the High Court 


as per Rule 2-A ofthe Appellate Side Rules of the 
High Court,” 


This Rule runs as follows : 

“All applications for a writ 
shell go before a Pench 
criminal work." i 


_ The Tule deces not in terms prohibit a 
single Judge from making an interim order 
for the purpose of ensuring that the appli- 
cation for the writ will be heard by the 
Bench -befcre itis too late (4. e.) before the 
prisoners concerned are removed beyond 
the jur'sdiction of the High Court. There 
is an inherent jurisdiction to preserve the 
jurisdiction of the High Court and to pre- 
vent evasion thereof. Thie, however, is an 
argument of comparatively little signifi- 
cance, unless the rule relied can be said to 
take away the jurisdiction of a single Judge 
to entertain and decide applications for a 
writ of habeas corpus. It is ohvious that 
no rule made under the Letters Patent and 
under the Government of India Acts, like 
r. 2A of the Appellate Side Rules can 
take away or destroy any jurisdiction con- 
ferred by the Letters Patent and affirmed 
by the Government of India Act; further 
no such rule can be inconsistent with the 
law as laid down by the highest judicial 
tribunal, the Judicial Committee of the 
Privy Council. For instance, if the law is 
that each Judge of the High Court has 
jurisdiction to entertain an application for 
a writ of habeas corpus and that he is, 
moreover, bound to hear and determine the 
application on its merits, notwithstanding 
that some other Judge has already refused 
a similar application, any rule which ren- 
ders it impossible to perform this duty 
_ which the law lays upcn the Judge to 
whom such an application is made must be 
deemed to be ultra vires as being inconsis- 
iar nee 

at there is such jurisdiction in each 
Judge of the High Oourt of Justice in 
England and that there is such a duty laid 
upon him by law are points on which no 
doubt is possible after the pronouncement 
of their Lordships of the Judicial Com- 
mittee in Eshugbayi (Eleko) v. Government 
of Nigeria (1). The judgment in that case 
which was delivered by the Lord Chancellor 


(1) (1928) A O 459: 113 Ind. Cas. 275: 
P-O 300; 30 Or. L J 113: 97 LJ P O97 = o 
527; 712 8 J 452; 44 T L R632; 28 LW 874; AL 


of kabeas corpus 
of Judges dealing with 


J 1169; Ind, Rul, (1929) P O 1 (P 0). 
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(Lord Hailsham) is of unquestioned and 
unquestionable authority, and is binding 
on all High Courts in this country, In that 
case an application for the issue of a 
writ of habeas corpus was dismissed on 
the merits by the Acting Chief Justice of 
Nigeria on October 12, 1925, and a fresh 
application for the same purpose was made 
before a puisne Judge on December 8, 
1925; on objection taken by the Attorney- 
General that the fresh application could 
not be entertained in view of the dismissal 
of the previous application by the Acting 
Ohief Justice, the puisne Judge upheld the 
objection and dismissed the fresh ‘appli- 
cation on that ground. On an appeal from 
this dismissal, the full Court (of Nigeria), 
in a considered judgment pronounced on 
June 1, 1926, upheld the order of the puisne 
Judge and decided that the puisne Judge 
had no jurisdiction to entertain the applica- 
tion. On appeal to their Lordships’ Board, 
it was contended before their Lordships that, 
by the Ocmmon Law of Eagland which 
applies in Nigeria, 

“it is the right of any imprisoned person to apply 
successively to every tribunal competent to issue a 
writ of habeas corpus, and that each tribunal must 
determine such an application upon its merits un- 
fettered by the decision of any other tribunal of co- 
ordinate jurisdiction, even if the grounds urged are 
exactly the same (page 4€5).” 

On behalf of the respondents, Mr. (now 
Sir) Staffcrd Cripps 

“admitted the existence of the right to make suc- 
cessive applications, but he argued that the applica- 
tions must be to different Oourts (p. 465*)." 

After considering the effect of decided 
cases quoted on both sides, their Lordships 
of the Judicial Committee relied on the 
earlier authorities which showed that the 
writ was originally issuable out of the 
Court of King’s Bench and out of the Court 
of Chancery and on the habeas corpus 
Act of 1640 which expressly recognized the 
right of the Court of Common Pleas to 
order the writ to issue, and also on subse- 
quent Act of 1079 which provided i.ter 
alia that 

“the Lord Chancellor or any one of His Majesty's 
Justices might grant a habeas cdrpus in vacation 
and impose heavy penalties upon any Judge who 
wrongfully refused to entertain the application. It 
was conceded for the respondent that under the 
terms of thisstatute applications could be made in 
vacation to successive Judges of the same Court. 
This led to the curious result upon the respondent's 
argument that if applications were made in vaca- 
tion, it could be renewed to each Pudge ¢f the Court, 
but that if it were made in“term, it.could only be 
made once tothe Court of Chancery and once to 
each of the three Courts of Common Law (page 467*).” 

Their Lordships then went on toesay that: 
‘a far more serious consequence of the respondent's 
~ *Pages of (1928) A O-[Hd]). 7 
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argument would be the effect upon the right to appl 
for this writ of the Judicature Rot of 1873," ee 


which combined into one Court all thess 


four Courts and others as wall. Their Lord- 
Bhips say: 


ii 
in i therefore, the respondent is right in contend- 
g that anspplication for a writ of kabeas corpus 
can only beentertained once by any one Court, it 
aran follows that the effect of the Judicature 
an must have been to deprive the subject of the 
ight whica he had previously enjoyed of applying 
ore to the Qourt of Chancery and to each of 
t os Common Law Courts, and to limit him in 
Tadie a one application tothe Supreme Court of 
roach ick aren Isordships would be reluctant to 
eae Such a conclusion unless compelled to do so 
Ta ne Torda. The writ of habeas corpus is a 
libart E a for the protection of the 
RE A £ he subject, and it would be a startling 
ripah ` a statute enacted primarily for- simplifica- 
re 0 procedure should have materially cut down 
tpat Protection. But infact their Lordships do not 
that the 5 Judicature Act has had this result or 
(page gegen non of the respondent is well-founded 


a have quoted these observations in ex: 

so as they are directly in point in 
deciding whether T. 2-A of the Appellate 
Side Rules is intra vires, and if so, whether 
T takes away the jurisdiction of each J udge 
: the High Court to entertain applications 
T issus of a writ of habeas corpus and 
n eee mere his absolute legal duty 
SAE. 8 = ee ee applications 
on : mi in their view: 

ai Jade ceca : Tan 

can be made within NA os oe gg 


every Judge must hear t > aL I 
(page 465%, .” r the application on the merits 


and they add: 


“It follows that although by the Jndi 
the Oourts have been comb ik in Nana Hick 
Court of Justice, each Judge of that Court etill 
jurisdiction to entertain an application fora writ of 
feed corpus in term, time or in vacation, and that 
e is bound to hearand determine such on applica- 
sie on m merits notwithstanding that some other 
z ge has already refused a similar application. 
F oe Principle must apply in the case of the 
udges of the Supreme Oourt of Nigeria. It follows 


that in the opinion of this Board, the learned Judge 


was wrong in refusing to hear the application in the 


present case onits meri 
allowed (page 468*),” crits, and the appeal must be 


It is well-settled that the Judges of this 
High Gcurt have the same aa as 
the Judges of the old Supreme Court which 
was succceded by it, and cl. 8, Letters 
Patent of the Supreme Court, clearly says 
that the- Uhief Justice and the puisne 
J udges haye suth jutisdiction and authority 
as “our Justices of the King's Bench have 
and’ miy lawfully exercise” within Eng- 
land. It is sufficient” to rely on the 
authority of the Full Bench decision in 


Bu E E 
*Pages of (1998) A 0.—[#d.] 
e 
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Govindan Nair v.. Emperor (2), which 
approved the judgment of Kum2raswami 


Sastri, J. in In re Kochunni Hlaya Nayar, ` 


(3), and the decision in In the matter of 
Ameer Khan (4), and In re Nataraja Iyer 


(5). In delivering the judgment of the ` 


Full Bench Schwabe, C. J., observed as 
follows at pagas 925 and 926* : 

“The law can be stated to be that-in every part of 
the British Empire every person has a rightto be 
protected from illegal imprisonment by the issue of 
the prerogative writ of habeas corpus. The King’s 
Bench in England exercised the power of issuing 
such writs throughout the British Empire until the 
statute known as the Habeas Corpus Act, 25 and 
26 Vic. O, 20 was passed. By that Act, the powers 
of the King's Bench are limited to England and such 
places outside England which have no local Court 
competent to exercise the power. It follows that 
these petitioners must have a right to such a writ, and 
itisa matter of absolute right, either from a Oourt 
in this country ......or from the Court of King’s 
Bench sitting in London, Inour judgment it is fully 
established that this Gourt has all necessary powers 
and is competent to grant the writ.........lhis Court 
has, however, succeeded under the High Courts of 
Judicature in India Act, 24 and 25 Vic, O 101, and 
the Letters Patent issued thereunder to all the 
powers of the Supreme Oourt of Madras, and that 
Supreme Oourt had by its Charter of 1800, Art. 8, 
given to it the powers over ‘all the territories which 
now areor hereafter may be subject to or dependent 
upon the Government of Madras aforesaid; and to 
have such jurisdiction and authority as our Justices 
of our Court of King's Bench have, and may law- 
fully exercise within that part of Great Britain 
called England, as far as circumstances will admit’, 
These words give tothe Supreme Court the right 
usually exercised by the King’s Bench in England of 
issuing the writ of kabeas corpus.” 


The judgment thereupon deals with the 
question whether ss. 491 and 456, Oriminal 
Procedure Code, have reduced or limited 
the power of issuing writs of habeas 
corpus and answers it in the negative. 
This Full Bench decision is binding on 
me and its authority has mot been 
questioned, so far as I am aware, since 
it was pronounced 16 years ago, in this 
province. The conjoint effect of this Full 
Bench decision and of the pronouncement 


„of their Lordships of the Judicial Commit- 


tee in Hshugbayi (Eleko) v. Goverament of 
Nigeria (1), is that the law as to the 
jurisdiction and the duty of each Judge of 
the High Court to entertain and determine 
applications for issue of a writ of habeas 
corpus is the same as the lawin England 


(2) 45 M 922; 68 Ind, Oas. 838. AIR 1922 Mad. 
499; 43 M L J 398; 23 Cr. L J 8614; 16 L W 349 (F B). 

(3) 45 M l4; 68 Ind. Cas, 26; A I R1922 Mad. 
915; 23 Cr. L J 490: 41 M L J 44l; 14 L W 465; (1991) 
M W N 708. 

(4) 6 Beng. L R 392. ; 

(5) 36 M 72; 16 Ind. Cas. 755; 23 M L J 393; (1912) 
M WN 1012; 13 Or. L J 723 


~ *Pageseof 45 MEd] 
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and each Judge of this High Court is a 
tribunal to which such applications can be 
made and must hear them on the merita. 
The jurisdiction is thus of a peculiar and 
exceptional character as every Judge has 
it, and not merely the High Court of 
which he forms a part. Further, the 
Judge has no option in the matter and 
cannot lawfully decline jurisdiction or 
refuse to entertain and determine appli- 
cations msde to him. It would be contrary 
to bis oath of office to do so. 

The learned Crown Prosecutor relied cn 
the. provisions of s. 108, Government of 
India Act, 1915, which ecnfers rule making 
power on the High Court in respect of the 
exercise of juriediction by single Judges or 
Division Courts and requires’ the Chief 
Justice to determine what Judge is to sit 
alcne and which Judges are to constitute 
Division Courts. This dces not mean, as 
contended by the Crown Prosecutor, that 
eitter tre single Judges of the Division 
Courts derive their jurisdiction frcm the 
Chief Justice or that the manner in which 
they shculd exercise jurisdicticn is deter- 
mined by the Chief Justice. The jurisdic- 
tion is ecnferred by the Letters Patent 
and the .manner of its exercise is deter- 
mined by the Judges who exercise it 
according to their own notions of what 
the law requires them to do. The assign- 
ment or alloiment cf work by the Chief 
Justice to the Judges determines only the 
cases in which jurisdiction is to be 
exercised by particular Judges, This 
cannot, however, deprive any Judge of his 
individual jurisdiction to entertain appli- 
cations for issue of a wiit of habeas 
corpus; nor does it absolve bhim from his 
individual duty to determine them on the 
merjis. The Crown Prcsecuter relied on 
certain obiter dicta of Devadcss, J. in 
Kunhammad Haji v. Emperor (6), at p. 397*, 
to the effect that if a Judge, 

“who has been asked to do admission work takes it 
into his head to do Sessions work or without being 
asked to do Original Side work calls up Original 
Side cases of his own accord and disposes of them, 
he may be said tobe acting without jurisdiction.” 

The learned Judge did not expressly 
refer to applications for issue of a writ of 
habeas corpus and tkere is no reason to 
suppose that he had taken them into his mind 
when he made these observations. The 
jurisdiction and fhe duty of each Judge in 
this matter were declared unmistakably by 


(6) 46 M382; 72 Ind. Cas. 599; A I R 1923 Mad 
426; 24 Cr. L J 439; 44M LJ3450; 923)MW N 
4. 
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their Lordships of the Judicial Committee 
only five years later in 1928, till then 1t 
appears to have been hardly realized that 
the entertainment and determination of 
habeas corpus writ applications by each 
Judge constituted a peculiar kind of work 
which has to be done according to law by 
the Judge to whom the applications are 
made and, therefore, cannot and need not 
be assigned by the Chief Justice, this work 
or case not being of an assignable nature, 
it has to be taken up according to the 
law as laid down by the Judicial Committee 
by the Judge, to whom the application is 
made and by no otber Judge cr Jhdges 
who, no doubt, must entertain farther similar 
applications which may be made to them 
and determine them on the merits. 

A dutyimpcsed by the law itself on a 
particular Judge cannot be transferred to 
another Judge. The jurisdiction and the 
duty as regards applicaticns for œ writ of 
habeas corpus ate sui generis and do not 
fall within the framework of s. 103, 
Government of India Act, cr apy rule 
framed thereunder. The individusl juris- 
diction end the individual duty of each 
Judge in this matter are not affected in any 
way by any statutory provision or rule. 
I am, therefore, cf opinion, r. 2-A cf the 
Appellate Side Rules is ulira vires, because 
iis effect is to take away the individual 
jurisdiction which each Judge has in this 
matter and to prevent the performance of 
his ilegal duty to determine on the 
merits any application for issue of a 
writ of habeas corpus made to him. In 
my opinion, therefore, I had jurisdiction to 
entertain the application for issue cia 
writ of habeas corpus and to make the 
interim order: further, it was my legal duty 
to entertain the application and to determine 
it cnits merits. In my view, the law left 
me no option in the matler—the law as 
tribunal, the 
Judicial Committee of the Privy Ccuncil 


e — which is sufficient warrant fcr what I 


have dene. As I observed, jn the course of 
the hearing, there weuld have been a failure 
of duty cn my partif I had not exercised 
jurisdiction in the manner I did. I was of 
that opinion when I entertained the appli- 
cation for jssue of a writof habeas corpus 
and made this interim order now sought to 


be vacated on behalf, of ihe Crown and 
I still adhere to that ‘opinion. The Crown 
Presecuior, no doubt, further contended 


that the application’ for issue of the writ 
should not come before one Judge in the first 
instance and then be posted before a Bench; 
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I expressed my concurrence then and there 
and I continue to be of the same opinion. 
But, it does not follow from this that there 
is any absence of jurisdiction in me to 
entertain and determine the application 
for issue of the writ. 

In sbort, the jurisdiction and the duty of 
each and every Judge of the High Court to 
entertain and determine applicationsf or issue 
of a writ of habeas corpus made to him are, 
in my opinion, not affected by any statutory 
enactment or any valid rule made on the 
authority of any statutory enactment, It 
is a well-settled rule, as Sundara Aiyar, J. 
said in. In re Nataraja Iyer (5), at p. 403* 
that the powers of a superior Court can be 
limited or taken away only by some express 
provision to that effect, and as observed hy 
Sadasiva Aiyar, J. in the same case at 
p. 413* the writ of ‘habeas corpus and 
certiorari are high prerogative writs vested 
in the King’s Bench (and also in the Judges 
of High Courts in India as will be seen 
. from Govindan Nair v, Emperor (2) and 
Eshugbayt(Eleko) Government of Nigeria (1) 
as representing the powers of the Crown to 
do justice in extraordinary cases. Of all 
the “high prerogative writs” none is as high 
as the writ of habeas corpus which affords 
protection to the liberty of the subject and 
is for that reason issuable by any single 
Judge of the High Court. In this matter, 
the subject has the right to invoke any 
Judge's jurisdiction and thereupon the duty 
devolves on that Judge to determine on 
the merits whether a writ shall issue or not. 
This is the law as [ understand it and it 
= follows from this that the objection on the 
score of jurisdiction falls. No other objec- 
tion being made to the interim order, this 
petition to vacate it, is dismissed. 

ND. Petition dismissed. 
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LAHORE HIGH COURT 
Oriminal R&vision No. 246 of 1938 
April 4, 1938; 
ADDISON, J. 
ABDUL HAKIM AND ANGTHER— ACOUSED— 
PETITIONERS 
VETSUS 
. EMPEROR—Opposita Party 
Motor VeRicles Act (V@II of 1914), 9. 2— Public 
place” for the purposes of Penal Code and 
Gambling Act, if necessarily public place within 
meaning of 8. 2—What is public place within mean- 
tng of section, atated—Held, that the place in ques- 
tion was not a public place. 
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From the mere fact that for the purposes of the 
Gambling Act, and for the purposes of the Penal 
Code, a certain place would properly be styled a 
public place does not necessarily follow that it is 
a public place as defined in s. 2, Motor Vehicles 
Act, To make it a public place under the Motor 
Vehicles Act, it must be a road, street, wayor a 
place over which the public have a right to passor 
to which the public are granted access. 

Held, on facts that the place in question was not 
a public place within the meaning of s. 2, Motor 
Vehicles Act. Or. Rev. No. 922 of 1934, relied on, 
White v. Cubitt (1), distinguished. 

Or. R. reported by the Sessions Judge, 
Multan, dated February 4, 1938. 

Facts.—On March 1%, 1937, a plot of 
land situate in front of the Multan 
Municipality's lorry stand was leased by 
the owner Hai Bahadur Lala Madan Gopal 
to Faiz Mohammad, accused, who executed 
a deed of lease in favour of the owner 
Ex. P-A. This plot is being used as a pri- 
vate lorry stand for collecting passengers. 
Faiz Mohammad, lessee of this plot, and 
Abdul Hakim, lorry driver, were tried and 
convicted for breach of r. 53 (a) of the 
Punjab Motor Vehicles Rules in that on 
March 25, 1937 Faiz Mohammad, accused, 
allowed Abdul Hakim, accused, to park his 
lorry at a public place for the purpcse of 
collecting passengers which had not been 
approved forthe purpose by the registering 
authority. Each of them was sentenced to 
a fine of Rs. 25. 

The petition is forwarded to the Hon’ble 
High Court for revision of the Magistrate's 
order on the following grounds: The sole 
question for determination is whether the 
premises in question come within the defi- 
nition of a public place. Rule 53 (a) with 
the infringement of which the accused are 
charged originally read as follows : 

“A person in charge of a light motor bus shall not 
allow such light motor bus t> stand elsewhere than 
at a place appointed for the purpose vr loiter for 
the purpose of being hired in any public place," 


The present rule wuich was ameaded by 
Punjab Government Nutiicition No. 14761, 
dated May 25, 1933, reads as follows: 

“The person in charge of a light motor bus shall 


*not allow such light motor bus to loiter in any 


public place for the purpose of collecting passen- 
gers or goods or to stand for the aforesaid purpose 
in any public place other than the one approved 
by the registering authority for the purpose.” 

Ib is undeniable that the lorry of Abdul 
Hakim in this case stood for the pprpose 
of collecting passengers‘in premises which 
had not been approved by the registering 
authority. A comparison of the w.rding of 
the rules would go to show that the rigi. 
dity ofthe old rule has, to some extent, 
been relaxed. The definition of a public 
place is given ins. 2, Motor Vehicles Act, 
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It means: 

“A roud, street, way or other place whether a 
thoroughfare or not to which the public are granted 
access or over which they have a right to pass.” 

The plot of land in the present case is 
admittedly owned by a private individual 
and the mere fact that it is used by a 
motor bus cannot convert its private into a 
public character. As the definition clearly 
shows in order to describe a piece of land 
as a public place, there must be a grant of 
access to the public or the public must 
have a right to pass over it. It is quite 
clear that in the present case the public 
cannot claim a right to pass over this plot. 
The word ‘grant’ in the definition seems to 
have been used in the same sense as dedi- 
cation. The private place may become a 
public place if itis dedicated by the owner 
for the public use. There must be an 
animus dedicandi of which the user by the 
public is evidence. There is nothing of the 
sort in the present case. The character and 
the user of the site in the present case 
depends upon the sweet will of the owner 
and his lessee. Itis open to them to shut 
out the public at any time they liked. It 
will be ridiculous to describe a place as a 
public place when access to it depends nct 
upon any grant or dedication but upon 
individual wish and expediency. I, there- 
fore, recommend that the conviction in 
this case should be quashed and the fine 
refunded. 


Mr. Shabir Ahmad, for the Petitioners. 
Mr. Mohammad Monir, Assistant to Advo- 
_ cate- General, for the Crown. 


Order.—Faiz Mohammad allowed Abdu} 
Hakim to park his lorry in land leased 
by the former from Rat Bahadur Lala 
Madan Gopal and both Faiz Mohammad 
and Abdul Hakim have been convicted 
for a breach of r. 53 (a) of the Punjab 
Motor Vehicles Rules and sentenced to a 
fine of Rs. 25 each. The learned Sessions 
Judge of Multan has forwarded the case to 
this Court with the recommendation that 
the convictions be quashed. By s. 2, Motor 
Vehicles Act “public place” means a road, 
atreet, way or other place, whether a 
thoroughfare or not, to which the public are 
granted access or over which they have a 
right “to pass, while r. 53 (a) runs as 
follows : . ; 

“The person in charge of a light motor bus shall 
not allow such light motor bus to loiter in any 
public place for the purpose of collecting passen- 
gers or goods or to stand for the aforesaid purpose 


ine any public place other than one approved by 
the registering authority for the purpose.” 


According to the evidence of Amir Bakhsh 
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there are two authorized ‘lorry stands in 
Multan, one owned by the Municipal Cor- 
mittee of which Amir Bakhsh is the con- 
tractor, and the other owned by a Mr. Sham 
Sundar. In crogss-examination, however, he 
admitted that there were 8 or 9 other 
unauthorized lorry stands in the city which 
had been in existence for many years. This 
witness being the contractor, who has paid 
a large sum to the Municipal Committee 
for the lease of their lorry stand, has 
admitted that an attempt is being made to 
stop any other place from being used as a 
lorry stand except that from which he is 
trying to make as much profit as He can. 
From the evidence cf Abdul Rehman, P. W. 
No. 3, itis established, that on two sides 
of the motor stand cf the petitioners there 
are houses while the city wall runs along 
the thrid side. The fourth side, however, is 
open and Icoks towards a public street. 
The land is privately owned and has been © 
leased by the petitioners. Through the pcr- 
tion leased by them runs a deep city drain 
which can only be crossed by means of one 


‘bride and it is over this bridge that the 


lorries are parked. To all intents and pur- 
poses, therefore, the petitioners were keep- 
ing their lorries in an enclosed place except 


‘that apparently there was no gate at the 


bridge. 

It is true that for the purposes of the 
Gambling Act and for the purposes of the 
Indian Penal Code, this place would pro- 
perly be styled a public place. But that 
does not necessarily mean that it ig a 
public place as defined in s. 2, Motor 
Vebicles Act. From the description given, 
if canseg no inconvenience to the public or 
to traffic, but it may cause the Municipal 
Committee to get a smaller sum for the 
lease cf the motor stand which they auc- 
tion to the highest bidder and which the 
Committee seems to want as a monopoly. 
As the righis of private citizens are con- 
cerned, the expression has to be construed 
strictly. The Crown principally relied on 
White v. Cubitt (1), ‘The question involved 
there was whether a stage carriage was 
plying for hire in a “public place.” “Stage 
carriage’ is defined in s. 4, Metropolitan 
Public Carriage Act, 1869, but “publie 
place” dces not appear to be defined in 
that Act just as it is not defined in the 
Indian Penal Oode or in tke Indian Gam- 
bling Act, It is for tat reason that under 
these two Indian Acts a public place hes 


(1) (1930) 1K B 443; 99 LIK B129% 142 L T 
427; 94 J P 60;28L G Rit; 13 S J863; 46 TL R 
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always been held to be a place where the 
public go, no matter whether they have a 
right to goor not. But to make it a public 
place under the Indian Motor Vehicles 
Act, it must be a road, street, way or a 
place over which the public have a right 
to pass or to which the public are granied 
access. It is claimed that this is a place 
to which the public are granted access, 
although the site is privately owned and is 
2 private place, which the owner can keep 
as private ashe likes. Because the lessee 
allows a limited number of persons to cross 
the bridge over the ditch to ride on his 
lorries, it is not sufficient in my opinion to 
make it a public place within the defini- 
tion given ins. 2 of the Act. Ifany one 
other than a passenger tries to go there, 
the lessee has the right to make him leave 
at once. He could put up a gate atthe 
bridge and exclude everybody except pas- 
sengers wlo Fave paid their fare. Could it 
then be said to be a public place, that is, 
a place to which tke public are granted 
access. What is being done now without 
the gate, is very much the same and I do 
not sée that there would be any difference 
In principle whether there were a gate or 
not. I have already come to the same conclu- 
sion in Criminal Revision No. 922 cf 1934, 
decided on August 16, 1934, and after con- 
sideration, I see no reason to change my 
opinion. If the argument of the Crown is 
correct, a motor shop would be a public 
place and under r. 44 no motor display or 
exhibition in which more than five motors 
took part, could he permitted in any such 
shop without the previous sanction of the 
Inspector-General of Police whose decision 
is final. That would mean that a motor 
firm could not advertise that. their new 
vehicles for the season had arrived and 
would be displayed or exhibited at their 
shop, unless sanction had been previously 
cbtained from the Inspector-General of 
Police, The English case relied upon by 
the Crown is distinguishable from the pre- 
sent fcr the reason already given, namely 
that there is no definition in the English 
Act as to what a public place is and also 
because there was in that case no sort of 
barrier, physical or other, to prevent the 
ingress or egress of the public. For the 
reasons given, I accept the recommenda- 
tion of the léarned Sessions Judge and 
set aside the convictions of the two peti- 
tioneis. The fines, if paid, will be refunded. 


D. Con.iction set aside. 
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PATNA HIGH COURT 
Appeals from Appellate Decrees Nes. 360 
and 990 of 1936 
November 3, 1938 
DHAVLE, J. 
In S. A. No. 980 
GAYA PRASAD BAH 
— APPELLANT 
VETSUS 
RAM PRASAD PATHAK AND GTHERS— 
RESPONDENTS 
Ing. A. No. 990 
MALHURA PRASAD 
AND OTSERS—A PPELLANTS 
versus 
RAM PRASAD PATHAK AND ofseRrs— 
RESPONDENTS 
Bihar Tenancy Act (VIII of 193!) s. 26-E— 
Transferee has no valid title against landlord 
until formalities under s, 2€-H are complied 
with—Landlord and tenant — Interest of persons 
against plot in question shown in Record of Right as 
that of tenant-at-will — There cannot be accession to 
mortgaged property by disappearance of recorded 
persons from plots by reason of purchase by transferees 
of plots from those persons. 

Under the Bihar Tenancy Act as amended in 1934 
the transferee has no valid title as against the landlord 
until the formalities preseribed in s, 26-E are satisfied 
so ag to entitlethe transferee to entitle him to the 
benefit of the provision ofs. 26-O thas the consent of 
the landlord shall be deemed to have been given to the 
transfer. 

There cannot be an accession to the mortgaged 
property by reason of the disappearance of the re- 
corded persons from the plots in question—a dis- 
appearance which the transferees claim to have 
brought about by buying those persons out-even if 
the interest of persons whose names are recorded in 
Record of Rights against such plota is the interest of a 
licensee or tenant-at-will. 


Appeals from a decision of the Subordi- 
nate Judge of Motihari, dated May 23, 1935, 
confirming a decision cf the Munsif of the 
Motihari, dated November 19, 1935. 


Mr. Janak Kishore, for the Appellants. 

Messrs. S. M. Mullick, J.C. Mullick and 
N. N. Sen, for the Respondents. 

Dhavie, J.— These appeals arise out of a 
suit for redemption of a bharaa or usufruc- 


*tuary mortgage of brit rights executed in 


December 1896. Defendants Nos. l and 2 
are sons of the original bharnadar, and 
defendants Nos. 3 to5 are his grandsons, 
defendants Nos. 3 and 4 being sons of 
defendant No. 1. There was a partition in 
the family of the descendants cof the 
original bharnadar, in accordence with 
which the bharna fell to the share of defen- 
dant No. 1 and his sons. Defendants Nos. 1, 
3 and 4 are the appellants in Second Appeal 
No. 980, while defendant No. 2 is the 
appellant in Second Appeal No. 960 before 
me. The former appeal is concerned with four 
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plots numbered 2396, 2389, 2390 and 2597 
atthe Revisional Survey, while the latter 
is concerned witb plots Nos. 2395, 2216, 
2391 and 2392. Of these eight plots, two, 
namely, Nos. 2389 and 2390, are ratyati 
plots, while the other six plots were shown 
in the Cadastral Record of Rights in the 
gatrmazrua-am khata with houses and the 
possession of certain people noted in the 
remarks columa. The appellants claimed 
to have acquired these eight plots, mostly 
by purchase. In fact, the only exception 
is a part of plot No. 2395, which in the 
Osdasiral Survey was numbered 216x, as 
to which their defence was that the plot had 
been abandoned by one Mangar Kunjra and 
thereupon settled by defendant No. 1 with 
defendant No. 2. The lower Appellate 
Court has held that the appellants, as re- 
presenting the bharnadar, are entitled 
to compensation in respect of the two 
raiyati plots Nos. 2389 and 2390, but that as 
regards the other six plots with which I am 
eoncerned, they are not entitled either to 
keep the plols or to any compensation for 
them, because their purchases were pur- 
chases of an interest which is described 
as the interest of a licensee, or tenant-at- 
will, or as.otherwise not binding upon the 
landlord. 

Thelearned Advocate for the appellants 
has raised two points befure me; One 
relates to the raiyati plots Nos. 2389 and 
2390. As I have already said, the lower 
Appellate Court has awarded to the appel- 
lants (defendants Nos. 1,3 and 4) ccm pensa- 
tion in respect of these plots, having 
regard to the price that they paid for 
the purchase of these riayati lands. The 
learned Advocate has cited Svurabjee v. 
Dwarkadas Ranchho idas (1) and contended 
that the °plaintiffs mortgagors are not 
entitled to recover on redemption these 
lands. included in the brit tenure as the 
mortgagee had acquired them for kis own 
benefit and without availing himself of his 
position as mortgagee. It was, however, 
pointed out in Parmeshwar kai v. Ram- 
rudra Prasad Sinha, 158 Ind. Cas. 162 
(2) that the decision in Sorabjee's 
case (1) bas no application to none 
transferable raiyati lands. Upon tbis 
the learned Advocate has contended that 
all occupancy heldings are transerable since 

(1) 59 I. A 368; 138 Ind. Oas. 557; Ind. Rul. (1932) 
P O 245,63 M L J 1:6; 860 W N 947; AT R 1932 
P O 199; (1932) MW N 864; 90 WN 728: 56 CLJ 
65; 34 Bom. L R 1310; 36 L W 381; (1932) A L J 899; 
lI NLJ 63(P 0 


). 
(2) 158 Ind. Cas, 162; AT R 1935 Pat, 360; 1 B R 852; 
8 R P 178, 
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the amendments of our Tenancy Act in 
1934. Section 26-B he has pointed out, 
provides that an occupancy raiyat shall 
have power to transfer his occupancy 
holding, or any .portion thereof, together 
with the right of occupincy therein, by sale, 
exchange, gift or will. Butthe section goes 
on to provide that except as provided in 
subs, (2), no such transfer shall be 
valid against the landlord unless he has 
given, or is deemed under s. 26 F to have 
given his consent thereto.* On the face of 
it, this means that non-transferable hold- 
ings cannot be transferred and the traasfer 
held valid against the landlord unless the 
landlord has given, or is deemed to have 
given, his consent thereto. Reference hag 
also been made tos. 26-0, sub-s. (1) which 
deals with transfers of occupancy holdings 
made after January 1, 1923, and before 
June’ 10, 1935, when the amendments came 
into force, and provides that the transferee 
may, in accordance with the provisions of 
sub-s. (1) of s. 26-E, pay to the landlord, 
or deposit with the Collector a certain 
fee. But it is obviously of little avail to 
the appellants thst the transferee is 
empowered to pay the fee tothe landlord 
or deposit it with the Collector: for they 
do not claim to have paid the fee at all. 
The transfer of the raiyati lands in the 
present case was dated December 1931, 
and sub-s. (3) of s. 25-0 provides that 
the consent of every person claiming an 
interest as landlord in the holding or 
porticn transferred shall be deemed to 
have been given to the transfer if the 
landlord’s transfer fee is paid in accordance 
with the pruvisions of cl.(b) of sub-s. 1 of 
s. 26- E on such acceptance, or, if it is 
deposited with the Collector, in accordance 
with the provisions of cl. (¢)«f sub-s. (1) 
of s. 26-E—on the date on which the receipt 
for the same is granted by the Collector. 
From the time such consent is deemed to 
have been given, the transferee has a 
good title against the landlord. But it 
seems clear that under the Bihar Tenancy 
Act as amended, the transfdree has no valid 
title as against the landlord until this is 
done, It is not pretended that in the 
present case the transferees did anything 
in the matter of the landlord’s fee sgo as 
to entitle tbem to the benefit of the 
provision that the consent ,of the landlord 
shall be deemed to bave been*given to 
the transfer. The contention of the learned 
Advocate that the. appellants in Second 
Appeal No. 990 were entitled not merely to 
compensation for these ratyatt lands as 


® 
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allewed by the lower Appellate Court, but 
were entitled Ío continue to hold them, 
must, therefore, be overruled. 

The second and cnly other contenticn 
raised before me by the learned Advocate 
relates to the other six plots. He has urged 
that compensation should have been given 
to the eppellants—the three appellants in 
Second Appeal No. 990 in respect of two 
gharari plots and defendant No. 2, 
sole appellant in Second Appeal No. 960, in 
respect of four gharari plots. It has 
been found by the lower Appellate Court 
that ihe interest of the persons whose 
names we find in the Record of Rights 
against these plots was the interest of a 
licencee or ftenant-at-wil], This was in 
accordance with the decision in Ramkishen 
Pande v. Bibi Sohaila (3), and has not 
been challenged beforeme. But the learned 
Advceate has argued that even if the 
interest of the recorded perscns was that 
of licensees or tenants-at-will, the lend- 
lord would not have been able to turn 
them out except by incurring the ccst 
of Civil suit. It is not pretended that a 
tenltant-at-will in particular requires so much 
as a notice to be given to terminate the 
so-called tenancy, but stress is laid on 
the fact that in respect of his title, the 
landlord could not take the law into his 
own hands and that the action of the 
appellants in acquiring the gharari plots 
from the recorded persons has enabled 
the landicrds to obtain quiet possession 
of tte plots without the cost of civil 
suits. But if the Isndlord was entitled 
to get possession of these plots by biing- 
ing civil suite, the decrees in the civil 
suits would presumably have awarded to 
him the costs of the suits as well. What 
the appellants took from the recorded 
persons was nothing at all as against the 
landlords, and I am not impressed by the 
contention of the learned Advocate that 
there has been an accession to the mort- 
gaged property by reason of the disappear- 
ance of the recorded persons from tke 
plots in question—a disappearance which 
the appellant8 claim to have brought 
about by buying those persons out. Tte 
Jandlords on redemption were entitled to the 
possession of these plots in their original 
condition. If ihat me. nt the houses of the 
recorded persons and the interest of those 
persons was namcre thun the interest of a 
licensee or a ten&nt-at will, the landlord 
could have brought about the disappearance 


(3) 11 P L T 685; 145 Ind, Cas. £67:6 R P 192: Al 
R 1933 Pat? 561. ae i 
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of these persons without any cost that he 
could not have obtained from the Civil 
Court; and it is from !h's point of view 
that I am not prepared to agree that there 
has been any real accession to the mort- 
gaged properly in respect of these six 
gharari plote, l 

The appesls both fail and must be dis- 
missed with costs. 


5. Appeals dismissed. 


a iat earl 


OUDH CHIEF COURT 
First Civil Appeal No. 124 of 1936 
January 16, 1939 
Tuomas, O. J. AND Z{4-UL Hasan, J. 
SUNDAR LAL AND OTAERS— CREDITOR- . 
OLAIMANT—ÅPPELLANT3 
VETSUS 
Musammit KANIZ ZOHRA BEGAM 
—DEBTOR-—RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), s. 14 
(5)— Scope—Section deals with renovations of contract 
and not with original contracts — Compound interest 
on debt accumulated up to December èl, 1916, whether 
can be treated as principal~Usurious Loans Act 
(X of 1918 as amended by U P, Act XXIII of 1934), 
s. 3 (1), Proviso (i). 

Sub-section 5 ofs.14, U. P. Encumbered Estates 
Act contemplates not only a statement or settlement 
of account but also a contract subsequent to the 
original transaction provided that the statement or 
settlement of account or contract is made before 
December 31,1916. Thisprovision is analogous. to 
proviso (4) tosub-s. (1) of s, 3 of the Usurious Loans 
Act as amended by the Local Legislature by Act 
XXIII of 1934. If the intention of the Legislature 
had been that compound interest on every debt that 
had accumulated upto December 31, 1916, should be 
treated as principal, nothing wes easier for them than 
to say so in clear and unambiguous terms. . 

Both proviso (1) tos. 3 (1) of the Usurious Loans 
Act and sub-s. 5 of s. 14 of the Encumbered Estates 
Act deal with renovations of contract and not 
with the original contract. 

F. 0. A. against the decree cf the Special 
Judge, First Class, Barabanki, dated Sep- 
tember 3, 1936. 

Messrs. Radha Krishna,.B. N., Khanna 
and C. P. Lal, for the Appellants. l 

Messrs. Ali Zaheer and Habib Ali Khan, 
for the Respondents. | ; 

Judgment.—This is a creditors’ appeal 
under s.45 of the U. P. Encumbered 
Estates Act against a decree passed by 
the Special Judge, First Class, Barabanki, 
under s. 14 (7) of the Act. 

The claims of the appellants against 
Musammat Kaniz Zobra, defendant-respon- 
dent, rested on two trans ctions. The 
first wasa mortgage made by her in lieu 
of a sum cf Rs. 6,50) onJune 10, 1913, in 
favour of Dip Chard, predecessor in interest 
of Sunder Lal and Lal Oband, appellants, 
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and Mahesh Prasad predecesscr-in-interest 
of Amar Nath, appellant. The other was 
a promissory note of Rs. 1.000 executed by 
the lady on January 19, 1925, in favour of 
Sundar Lal, appellant and Mahesh Prasad, 
father of Amar Nath, appellant. 

The learned Civil Judge gave the appel- 
lants a decree for Rs. 15,877-9 0 in respect 
of the mortgage transaction and of 


Rs. 2,297-7-6 on account of the debt due: 


on the promissory note. With the latter 
portion of the decree we are not concerned 
as the appeal relates only to the decree 
passed in respect of the mortgage. 

It appears that the appellent got a decree 
on footof the mortgage on August 20, 
1926, for Rs. 27,802 0-3 and Rs, 1,475-1-+9 
costs. Musammat Kaniz Zohra appealed 
against that decee but the appeal was 
dismissed and a sum of Rs. 591-15*0 was 
awarded tothe mortgagees as costs of the 
appeal. Eventually a final decree for sale 
was passed for Rs. 28,923-11-6 and Rs. 8-9-0 
as costs. The mortgaged property was 
sold and a sum of Rs. 10,234 was realized by 
the mortgagees by the sale. The mortgagees 
obtained a personal decree underO. XXXIV, 
r. 6, Civil Procedure Code, for Rs. 27,155-13-3 
on October 22, 1932, and the appellants 
put forward this sum together with 
interest asthe amount of their claim, 
béfore the Special Judge. 

The learned Judge held that under s. 14 
(4) (a) of the Encumbered Estates Act, the 
appellants could not get by way of interest 
more than that portion of the principal 
which. was unpaid on the date of the 
application and that as the principal 
sum advanced was Rs. 6,500, the appellants 
were entitled to only that amount as 
interest due till the date of the application 
under the, Encumbered Estates Act. He 
further held that they were entitled to 
Rs. 1,475-1-9 on account of the costs of the 
first Court in the mortgage suit, Rs. 798-15-3 
on account of interest awarded by the 
decree on costs, Rs. 594-15-0 on account 
of the costs awarded by the Court of 
appeal and Rs. 890on account of costs 
of the preparation of the final decree for 
sale, total Ra. 15,87 1- 9.0, 

The learned Counsel for the appellants 
contends that the principal amount should 
not haye been taken to be Rs. 6,500 
originally lent bythe appellants to the 
respondent but that amcunt together with 
interest up to December 10, 1916. It may 
be mentioned thatthe terms of the mort- 
gage deed provided for payment of interest 
ai per cent. per mensem with six-monthly 
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rests. The learned Counsel relies on 
sub-s.5 of s. 14 of the Encumbered Estates 
Act, which rung as follows :~ 

“For the purpose of ascertaining the principal 
under cl.(a) of sub-s. (4), the Special Judge 
shall treat as principal any accumulated 
interest which has been converted into principal 
ab any statement or settlement of account or by 


any contract made in the course of the transaction 
before. December 31, 1916." 

Subssection 4 is to the following effecit— 

“In examining each claim the Special Judge shall 
have and exercise all the powers of the Oourt in 
which a suit for the recovery of the money due 
weuld lie and shall decide the questions in issue 
on the same principles as those on which such 
Court would decide them subject to the following 
provisions, namely: ° 

“ (a) the amount of interest held to be due on 
the date of the application shall not exceed that 
portion of the principal which may still be found 
to be dueon the date of the application. 

(b) the provisions of the Usurious Loans Act, 
1918, will be applicable to proceedings. under this 


Act; 
(c) the provisione of the United Provinces 


Agriculturists' Relief Act, 1934, shall not be applica- 
ble to proceedings under this Act,” 


The argument of the learned Oounsel is 
that the words occuring in sub-s..5— 

“any contract made in the course of the 
transaction” mean no more than— 

“any contract made at the time of the 
transaction,” 

He therefore argues that as accord- 
ing to the ecntract for payment of 
compound interest, interest was converted 
into principal for the last time before 
December 31, 1916, on December 10, 1916, 
all the compound interest that accumulated 
up to that date should be treated as 
principal. We are unable to accept the 
interpretation put by the learned Counsel 
on the expression, 

“any contract made in the course of the 
transaction.” 


If the intention of the Legislature had 
been that compound interest on every debt 
that had accumulated upto December 3l, 
1916, should be treated as principal, 
nothing was easier for them than to say 
and unambiguous terms. On 
the other hand the use, of the word 
“course” shows that what was intended 
was that the contract by which a certain 
amount of interest should have been 
converted into principal should have been 
made at atime subsequent to the original 
transaction, while that transaction was in 
force, but before December 81,1916. The 
following are the meanings, among others, 
of the word “course” in Webster's Interna- 
tional Dictionary. `` : | 

“The act of running: progress; passage.’ 
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“Motion, considered as to its general or 
resultant directidn or its goal”: 

“Line of progress or advance.” 

“Progress considered with regard to 
time.” 

“Motion considered with reference to 
manner: orderly progress.” 

“Oustomary or established sequence of 
events.” aa 

Keeping all the above meanings in view, 
it cannot, we think,. be contended with 
reason that the expression— 

“Any contract? made in the course of 
the transaction.” means a contract made at 
the time of the transaction, because the very 
idea ofsthe word “course” is of pregress and 
not of a particular point. [t appears to 
us that subs. 5 of s. 14 comtemplates 
not only a statement or settlement of 
account but also a contract subsequent 
to the criginal transaction provided that 
the statement or settlement of account or 
contract is made before December 31, 1916, 
This provision is analogous to proviso (i) 
to sub-s, (1) of s. 3 of the Usurious Loans 
Act as amended by the Local Legisla- 
ture by Act XXII of 1934. In the Im- 
perial Act that Proviso runs as follows: 

“Provided that in the exercise of these powers the 
Court shall not re-open any agreement purporting 
to close previous dealings and to create a new 
obligation which has been entered into by the 
parties or any persons from whom they claim at a 
date more than twelve years from the date of the 
transaction.” 

By the Local Act XXIII of 1934 the 
word “twelve” was substituted by “seven- 
teen". This Amending Act and the 
Encumbered Estate Act were passed at 
the same time and were published in the 
Gazette on the same date and as the 
amended Proviso (2) to s. 3 (1) of the Usur- 
ious Loans Act shows that the intention 
was that subsequent contract beyond 
seventeen years of the dale of the original 
transaction were not to be interfered 
with, similarly by sub's. 5 ofs, 14 of the 
Kneumbered Estates Act the intention was 
that only thcse subsequent contracts should 
be given effect to which were made some 
nineteen years before the passing of the 
Act. and not those which were made within 
that period. In other words both Proviso 
(1) to s. 3 (1) of the Usurious Loans Act 
and subs. 50165. 14 of the Encumbered 
Estates Act deal with renovations of 
contract and nol with the original con- 
tracts. ° “ 

We therefore agree with the learned 
Judge of the Court -below that only 
Rs. 6,500, should be taken as the princi- 
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pal in this case as no subsequent state- 
ment or settlement of account or contract 
by which the interest should have been 
converted into principal is proved or alleged 
in the cage. 

As this was the only point argued in 
appeal, the appeal is dismissed with costs, 


8. Appeal dismissed. 


Aiea, 


SIND JUDICIAL COMMISSIONER'S 
l COURT 


Second Appeal No. 13 of 1935 
May 23, 1938 
Davis, J.C. AND Menta, J. 
LARKANA MUNICIPALITY— APPELLANT 
VETSUS 
GOKALDAS MEWALDAS AND ANOT4E8— 
RESPONDENTS 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II —Right of Municipality to recover taxes, if 
excluded—Civil Procedure Code (Act V of 1908), 
8. 102—Suit for recovery of terminal tax on mov- 
able property valued at less than Rs. 500—No second 
appeal lies, 

The old Provincial Small Cause Courts Act, gave 
to the Small Cause Court jurisdiction only in certain 
specified matters, but the present Act proceeds upon 
another basis, excluding from the jurisdiction of 
the Courts of Small Causes certain matters and 
leaving to these Courts a residuary jurisdiction, 
and there is nothing in Sch. II, to the Small Cause 
Courts Act, which excludes from the jurisdiction of 
the Court of Small Causes a suit by the Municipa- 
lity to recover Municipaltaxes dueto them. Logan 
v. Kunji (1), explained and not followed. 

It is the nature of the suit and not the Court in 
which it is tried that determines the right of 
appeal within the provisions of s. 102, Oivil Procs- 
dure Oode. No seeond appeal lies in a suit for 
recovery of taxes upon movable property having as 
its subject-matter property worth less than Rs. 500, 

S. A. against the decree of the District 
Judge, Larkana, dated December 22, 1934. 

Mr, Jamiatrai Lalchand, for the Appel- 
lant. 

Mr. Sunderdas Jethanand, for the Rege 
pondents. 


Davis, d.C.—This case comes before us 
a8 a second appeal against the judgment of 
the District Judge of Larkana who decided 
that the Larkana Municipality were not 
entitled to Ks. 85-13-0 being 2 per cent. of 
the value of the two lorries liable, they 
said, to pay this sum as terminal tax. The 
judgment of the District Judge confirnted a 
judgment of the Sabordinate Judge of Lar- 
kana, who came to the conclusion that if 
the Municipality were entitled to levy tax 
upon these two lorries, they were entitled 
toatax under quite adifferent head from, 
that of either octori or terminal tax. 
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But, we arè not concerned with this 
aspect of the matter because objection has 
been taken that under a. 102, Civil Proce- 
dure Ode, no second appeal will lie because 
the suit is a suit of a nalure cognizable by 
the Court of Small Causes and the amount 
or value of the subject-matter does not 
exceed Rs 500, and the learned Advocate 
for the appellant admits that unless we are 
prepared to follow an old ruling of 1885 in 
Logan v. Kunji (1) he is out of Oourt. We 
think he is out of Court because the Madras 
ruling followed the old Act which gave to 
the Small Cause Oourt jurisdiction only in 
certain specified matters, while the present 
Act proceeds upon another basis, excluding 
. from the jurisdiction of the Courts of Small 
Causes certain matters and leaving to these 
Courts a residuary jurisdiction, and if is 
clear to us that there is nothing in Sch. Il 
to the Small Cause Court Act which ex- 
cludes from the jurisdiction of the Court of 
Small Causes a suit by the Municipality to 
recover Municipal taxes due to them as in 
this case. 

In Municipal Commissioners, Ranchi v. 
Mungia (2) it was pointed out that the 
Municipality has no such interest in im- 
movable property as excludes the suit 
brought to recover taxes upon such pro- 
perty from the jurisdiction of the Small 
Cause Court. Article 13, Sch. II, Provincial 
Small Oause Courts Act (1887), was the 
Article there under discussion, and among 
other things it was decided that the expres- 
sion ‘‘dues” as used in Art. 13 must be read 
ejusdem generis with the words that precede 
it, namely “malikana and hak or of cesses,” 
and that Municipal taxes. were not such 
malikana, hak or cesses or anything like 
them. In the Bombay case in Shankar 
Vishvanath v. Shrinivas Bhalchandra 13) 
the learned Judge referred to certain other 
rulings, Kalian Dayal v, Kalian Narer 
(4), Lakshmandas v, Anna (9) and Indra 
Chandra v. Srish Chandra (8) in support 
of the argument that it is the nature 
of the suis and not the Court in which 
it is tried that determines the right 
of appeal within the provisions of s. 102, 
Civil Procedure Code, and the fact that the 
Court which tries the suit is nota Small 
Cause Court is nota decisive matter. 


(1) 8 M 110. 

(2) A TR1932 Pat: 220; 139 Ind. Oas. 104; 13 P 
L T 277; Ind. Rul.(1932) Pat. 210. 

(3) A*I R 1935 Bom. 254; 156 Ind, Oas. 607; 37 
Bom, L R 355; 8R B4. 

(4) 9 B 259. 

(5) 32 B 356, 
* (6) 40 O 537; 21 Ind, Oa s. 120. 
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_ We think, therefore, that this suit which 
18 a Suit for recovery .of taxes upon movable 
p.operty, a suit to recover terminal tax upon 

two lorries, is a suit falling within the pro-" 
visions of s. 102, Civil Procedure Code, the 
subject-matter of the suit being also less 
than Rs. 500, and that no second appeal lies. 


This appeal, therefore, must be dismissed 
with costa, l 


D. Appeal dismissed. 
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OUDH CHIEF COURT 
Application No. 192 of 1936 
January 16, 1939 i 
THomas, O. J. anp Zra uL Hasan, J. 
PRATAP NARAIN AND ANGOTHER— PLAINTIFFS 
—APPLIOANTS 
versus 

BHAGWATI SINGH AND OTHERS— 

__ _DgrEnpants—Opposite Party 

Civil Procedure Code (Act V of 1909), 0. IX, 7.13, 
8.115—Fnal decree passed in absence of defendant 
Applicability of O. IX, r. 13—No illegality or 
irregularity committed by Court in setting it aside . 
—No interference in revision. 

A final decree in a mortgage suit passed in the 
absence of the defendant isan ex parte decree and 
as such the Court has jurisdiction to set it aside 
under O. IX, r.13, Civil Procedure Code, and where no 
illegality or irregularity is committed by it in the 
exercise of that jurisdiction the High Court cannot 
interfere in revision. Awadh Behari Lal v, Fahiman 
(14, relied on. Thakur Prasad v. Barati Lal 19), 
distinguished, 

App. for revision of the order of the Oivil 
Judge of Fyzabad, dated August 11, 1936. 

Mr. T. N. Srivastava, for the Appellant. 

Mr. Radha Krishna, for the Respondent. 


Judgment —This is an application for 
revision of an order of the learned Civil 
Judge of Fyzabad setting aside a final 
decree for foreclosure passed in favour 
of the plaintiffs-applicants in the absence 
of the defendants-opposite parties. 

The preliminary decree in the case was 
passed on March 4, 1935. On September 
22, 1935, the plaintiffs applied for the 
decree being made absclute. Notices were 
issued to the defendants {wo or three times 
but every time service was effected by the 
notices being affixed to the residences of 
tne defendants. Finally on the application 
of the plaintifs, substituted service was 
ordered on December 9, 1935, and on De- 
cember 21, 1930, the decree was made abso- 
lute. Delivery ot possesston was made to 
the plaintiffs on arch 24, 1936. On 
March 27,1936, some of the defendants 
applied for settiig aside the final decree 


. Matter out of Court. 
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on tHe ground that they were not aware of 
the date fixed in the case. 

The application of the defendants was 
contested by the plaintiffs, who alleged that 
after their filing the application for passing 
of the final decree for foreclosure, the de- 
fendants came to them in order to settle the 
Evidence was given 
"by both parties and the learned Judge of 

the Oourt below disbelieving the plaintiffs’ 

allegation held tkat the defendants were 
not aware ofthe date fixed for disposal of 
the plaintiffs’ application for final decree. 
He acc.rdingly set aside that decree and 
allowed the defendants’ application with 
costs. * 

Tbe learned Counsel for the applicants 
has vehemently challenged the finding of 
the Court below that it was necessary under 
the law to give notice to the defendants of 
_ the date fixed for the disposal of the appli- 
cation for preparation of a final decree and 
-has relied on various cases in support of 
his contention. We think, however, that it 

is not necessary in this case to decide 
- whether or not notice to the defendants was 
necessary. It cannot be denied that, as 
remarked in the case of Awadh Bihari v. 
Fahiman, I. L. R. 51° Ail. 634 (1), a final 
decree passed in the abserce of the de- 
fendant is an'ex parte decree, and as such, 
the provisions of O. IX, r. 13, Civil Pro- 
cedure Code are applicable to it. Now 
under O, IX, r. 13, an ex parte decree can 
be set aside if the defendant satisties the 
Oourt-that the summons was not duly served 
on him or that he was prevented by any 
sufficient cause from appearing when the 
suit was called on for hearing and a proviso 
tothis rule has been added by this Court 
to the effect that no ex parte decree shall 
be set aside on the ground that the sum- 
mons was not duly served if the Court is 
Satished that the defendant had informa- 
tion of the date of hearing sutlicient to 
enabie him to appear and answer the plaint- 
iff's claim. In the present case the learned 
Judge.of the Court below has held on the 
evidence before him that the defendants 
were prevented*from appearing by their 
ignorance of the date fixed in the case, 
and he has disbelieved the plaintiffs’ alle- 
gation which was calculated to show that 
the defendants had known of the date. 
These findings of the Court below have not 
been challenged before us, nor can they 
be under 8° 115, Civil*Procedure Code, 

On the finding of the Court the application 


(1) 51 A 634; 119 Ind. Cas. “246; A I R1929 AN, 279; 
(1929) A Li J°376; Ind. Rul. (1929) All, 998, 
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for setting aside the final decree was not 
also barred by time. The learned Counsel 
for the applicants relies on the case of 
Thakur Prasad v, Barati Lal, 80. W. N. 
845 (2), but in that case which was an appli- 
cation for revision of a decree ofa Judge, 
Small Cause Oourt, the question was of 
service of notice and a learned Judge of 
this Oourt considered the evidence on the 
record and held that the order for substi- 
tuted service was madefor good reasons, 
and that, therefore, the application was 
time-barred. 

As the decree was an ex parte decree, 
the Court below had jurisdiction to sat it 
aside under OQ. IX, r. 13, Civil Procedure 
Oode and no illegality or irregularity was 
committed by it in the exercise of thit 
jurisdiction. The present application, 
therefore, has no force. 

It was also urged that the Oourt below 
should not have awarded costs of the appli- 
cation to the defendants opposite parties 
against the plaintiffs; but wedo not think 
that the Oourt exercised its discretion on 
the question of costs improperly, seeing 
that the application of the defendants was 
allowed inspite of the plaintiffs’ contest. 
We, therefore, see no reason to interfere 
with the lower Court's order about costs 
also. 

The application is dismissed with costs. 


8. Application dismissed. 


(2) 8 O W N 845; 132 Ind. Oas. 778; Ind. Rul. (1931) 
Oudh 330; A I R 1931 Oudh 369 (1). 





PATNA HIGH COURT 
Criminal Appeal No. 6 of 1938 
November 15, 1938 
Hazntgs, O. J. AND AGARWALA, d. 
KHOLIA NAIKO AND OTJERS—AOSU3ED 
—- APPELLANTS 
versus 
EMPERO R—Ovpposite PARTY 

Criminal trial — Conviction — It is unsafe to base 
“conviction on evidence of witnesses who have enmity 
with accused, ; 

Wheren conviction of an accused is based on the 
evidence of witnesses who are on enemical terms 
with the accused, itis unsafe to uphold the convic- 
tion. , 

Cr. A. from a decision of the Sessions 
Judge of Ganjam Puri, Berhampur, dated 
June 25, 1933. $ 

Mr. G. C. Das, for the Appellants.” 

The Public Prosecutor, for Orissa, 
the Crown, 

Agarwala, J.—The five appellants were 
charged in the Court of the Sessions Judge 


for 


930 


of Ganjam Puri with heing members of 
an unlawful assembly, the common object 
of which was to murder Lokhono Tripathi 
and with the murder of thatman. Of the 
four assessors who assisted at the trial three 
were of opinion that the charges were not 
proved while the remaining assessor found 
the accused guilty of rioting with deadly 
weapons and of causing grievous hurt in 
prosecution of the common object of the 
assembly. The learned Sessions Judge 
accepted the opinion of the last-mentioned 
assessor, convicted all the appellants under 
5, 426, read with s. 149 and sentenced 
them to six years’ rigorous imprisonment 
each. 

The prosecution case as laid in Court 
was that at 9 P.M. on January 30 last, the 
deceased and his brother Baranidhi Tripathi 
(P. W. No. 3) had finished the measuring of 
their paddy on their threshing floor. Taen 
the deceased went heme to have his evening 
meal leaving Baranidhi Tripathi (P. W. 
No. 3) to watch the paddy. When the de- 
ceased returned to the threshing floor, 
Baranidhi (P. W. No.3) went home to have 
his meal. On his way back from his home 
to the threshing floor prosecution witness 
No. 3 saw the five appellants going from 
the direction of the threshing ficor towards 
the village carrying arms. When he reach- 
ed the threshing floor, prosecution witness 
No. 3 saw his brother lying there severely 
injured, and he deposed that his brother 
told him that he had been assaulted by the 
five appellants. According to the evidence 
of prosecution witness No. 3, an alarm was 


then raised which’at first brought proseen- - 


tion witnesses Nos. 4 and 5 to the scene. 
The story that these two witnesses told is 
curious and unnatural. They say that 
hearing a man cry out from the khalihan 
and hearing blows, they hastened there and 
found the appellants in the act of assault- 
ing Lokhono. On their protest the five ap- 
pellants hastily withdrew. ‘hey them- 
seives did nothing to ease the injured man 
but returned to tie place frem which they. 
had come and said nothing to anybkcdy. 
Later, when they heard prosecution witness 
No.3 raise the alarm, they went to the 
threshing floor and they depose that’ on 
this cccasion Lokhono made a. statement 
that be had been assaulted by the appellanis. 
While Damodar ‘lripathi (P. W. No. 4) re- 
mained atthe threshing floor with prose- 
cution witness No,3, Hari Krishna Panda 
(P. W. No.5) was sent to the village to 
inform the villagers, and it is said that 
then Baidyanath Panda (P. W. No. b) and 


KHOLIA NAIKO V. EMPRROR (PATA) 


11910 
Dibya Sinha alias Gandu Panda (P. W. 
No. 7) arrived and that Lokhono informed 
them also that he had been assaulted by 
the five appellants. This evidence fails to 
carry conviction for a number of reasons. 
In order to appreciate those reasons, it is 
necessary to slate the relationship of the 
appellants inter se. Kholia Naiko and 
Bhika Naiko, appellants Nos. 1 and 2, are 
brothers, living jointly at Ghiari Jhola. Baya 
Naiko, appellant No. 3,is the husband of 
their sister. His home is at Nuvagodo, four 
miles from GŁiari Jhola. The remaining two 
ap; ellants Kalu Misra and Lingaraj Misra, 
are two Brahmansof Ghiari Jhola and are 
related to each other as uncle and tfephew. 

Some two months before Lokhono Tri- 
pathi’s death a ccmplaint had been Jaid 
against one Raibari Naik that he had stolen 
a necklace from the person of the daughter 
of Agadhu Misra, a- Brahman of village 
Ghiari Jhola. During the course of -the 
investigation which iollowed this complaint, 
appellant No.1 Kholia Naiko, who was the 
village Talayari, informed the Police that 
the story of theft was false and that the 
real fact was that the modesty of the 
daughter of Agadhu Misra had been out- 
raged by Raibari Naik, but as the 
Brahmans did nct wish this fact to be 
known, they had falsely converted the case 
into one of theft. The result ofthis action 
of the appellant was that the Police did 
not pursue the charge of theft. There waa, 
therefore, a cause ofenmily belween the 
Naiko appellants and the Brahman wit- 
nesses of the village. 


Then, with regard to the Brahman wit- 
nesses Nos. 6 and 7, who depose to having 
heard the dying declaration from the lips 
of the deceased, it appears that prcsecution 
witness No. 6, had instituted a suit on a 
mortgage against the brother of tLe tirst 
appellant and this suit had been dismissed, 
tie Court upholding the plea of payment 
made by the defendant. As a result of the 
failure cf that suit, the appellant prose- 
cuted prcseculion witness No, 6 for bring- 
ing a falee charge. ‘The witness denies 
that Le knows the result of that prosecution. 
Libya Sinha iP. W. No. 7) admitted that 
the brother ofthe fourth appellant Kalu 
Misra had taken his lunds in settlement 
of Lis debt. Against both of these wit- 
nesses it has ulso been pointed out that 
there is a further cau8e of suspicion, name- 
ly, that in tLe statement which prosecu- 
tion witness No, $ made to the village 
Munsif at 64, m. onthe morning following 
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the erime,no mention is made of their 
presence or of the deceased having made 
any statement to them. The same criticism 
is levelled against the evidence of wit- 
nesses Nos. 4 and 5. No mention is made 
of their presence in the statement which 
prosecution witness No. 3 made to the vil- 
lage Munsif. That statement is Ix. B, 
and init the deponent gave a version of 
what had happened on the evening at the 
threshing floor which differs materially 
from his evidence in Court. According to 
this statement it was not when he was re- 
turning from his home to the threshing 
floor that he saw the five appellants but 
when ke was going from the threshing floor 
to his home for the purpcse of taking his 
meal. What he actually said was...,. 

` “When I went home from the threshing floor to 
take my meal, Kholi Naik, Bhika Naik, Kalu Misra, 
Baya Naik of Nua Gardh and Lingaraj Misra 
came with knives, spears and crowbars, When I 


arrived at the threshing floor I found that my 
„brother Lakhan Tripathi was injured.” 


The sequence of events has, therefore, 
been Changed at the trial and the reason 
probably is that if in fact he saw the 
five armed men at about midnight going 
in the direction where his brother was 
guarding the paddy, and knowing the cause 
of enmity between them, he would at least 
have done something to render assistance 
to his brother before he could be attacked. 
In that statement the deponent went on to 
say that his brother told nim that the five 
appellants had assaulted him. He made 
no mention whatsoever of anybody else 
being present at any time when such state- 
ment was made. In view of the enmity 
which existed between the appellants and 
the Brahman witnesses on whose evidence 
the couvictionis based and to which I 
have already referred, I consider it would 
be unsafeto uphold tha convictions of the 
appellants. The information which prose- 
cution witness No. 3 gave to the village 
Munsif at 64.m.did not reach the Sub- 
Inspector until 1130 although the Police 
Station is only three milesfrom the village. 
There is no exptanation of why this time 
should have been taken in informing the 
Sub-Inspector. The Police Officer who 
supervised the investigation of the case 
was not favourably impressed by the wit- 
nesses and reporied against the prosecution. 
In my opinion, the majority of the assessors 
rightly appreciated she evidence that they 
heard and Lagree with tha conclusion that 
they came to with regard. to it. 

I would; therefore, set aside the convic- 
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ticns and direct that the appellants be set 
at liberty. 


Harries, C. J.—I agree. | l 
5. Convictions set aside. 





OUDH CHIEF COURT 
Civil Revision Application No. 51 of 1936 
January 17, 1939 
Tuomas, O. J. AND ZIA-UL HASAN, J, 
RAM CHARAN—Dergnpant— 
APPLICANT 
VETSUS 

KANHEY—-PLAINTIFP—-OpposITE PARTY 

Limitation. Act (IK of 1808), Sch. I, Art. 64— 
Account stated—Parties having money dealings— 
Original debt of Rs, 200—Defendant going through 
account on certain dateand acknowledging liability 
to extent of Rs. 200 -Account held account stated. 

Plaintiff brought a suit for recovery of Rs. 246 
based on an account stated between the parties on 
a certain date. It was alleged thatthe defendant 
used to have money dealings with the plaintiff and 
that on the date mentioned, he went through the 
account and signed an acknowledgment of his 
liability to the extent of Rs, 200 in the plaintiff's 
lekha baht and affixed a one anna stamp to the 
entry, The original debt was of Rs. 200: 

Held, that the account in question was an account 
stated within the meaning of Art. 64 of the 
Limitation Act, since the original debt being oå 
Rs, 200 only and the balance struck being of the 
game amount, there must have been intermediate 
payments by the defendant. Sigueira v. Noronha 
(1) and Kishen Chand through Lala Sri Ram v. 
Girdhari Lal (2), relied on. 


O. R. App. of the order of the Additional 
Civil Judge As Judge of Small Cause 
Court), Unao, dated April 30, 1956. ; 

Mr. K.P. Misra (absent), for the Appli- 


b, j | 
ne Radha Krishna, for the Opposite 


Party 


Order. — This is an application for 
revision of a decree of the learned Judge, 
small Cause Court, Unao. 

The sujt of the plaintif opposite party 
was for recovery of Hs. 248 based on 
what is said to be an account stated beft- 
„ween the parties on Aghan Sudi 15,1990 
Sambat corresponding to December 1, 
1933, lt was alleged that the defendant 
used to have money dealings with the 
plaintiff and that on the date mentioned 
he went.through the account and signed 
an acknowledgment of his liability to the 
extent of Rs. 200in the plaintiff's lekha 
bahi and afixed aone anna stamp to the 
entry. It was also said that the defendant 
agreed to pay interest on the debt at 
Re. L percent. per mensem, hence the 


claim for Rs. 246, : 


4 
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The defendant applicant denied his stances, though it is quite true uae t6 K 
j : : promise and the oxistence of a de may be 
signature under the entry in questicn inferred, that can be rebutted, and it may 


and further pleaded that a mere acknow- 
ledgment ofa debt did not give a fresh 
start to limitation. As the alleged stated 
account was beyond three years of the 
origina] debt, the plaintiff tried to prove 
two laier payments of interest but the 
learned Judge of the Court below did 
not believe the alleged payments of 
interest and keld that the signatures of 
the defendant under the endorsements of 
these payments were not genuine. He, 
however, Leld that the acknowledgment 
in questicn was signed by tke defendant 
and amounted to an account stated and that, 
therefore, the plaintiff was entitled to sue 
on the basis of that acknowledgment. He, 
therefore, decreed the claim. f 

The learned Counsel for the applicant 
contends thatthe entry in question is a 
mere acknowledgment of a debt and as 
that acknowledgment was made more 
than three years after the original debt, 
it dces not save limitation under gs. 19 and 
20 of the Indian Limitation Act. On 
behalf of the opposite party on the other 
hand it is contended that the entry in 
question isan account stated within the 
meaning of Art. 64 ofthe Indian Limita- 
tion Act and that, therefore, it could 
validly be made the basis of a suit. 

The generally accepted view of what 
constituted an account stated used to be 
that the account must be mutual, and for 
it to be mutual, there must be transactions 
on each side cresting independent obli- 
gations on the other and not merely tran- 
sactions which create obligations on the 
one side, those on the other being merely 
complete or partial discharges of such 
obligations. The law on the point has, 
however; been settled by their Lordships 
of the Judicial Ocmmittee in two cases 
both reported in il O. W. N. One is 
Siqueira v. Noronha 11 O. W.N. 997 (1) 
and the other is Bishnu Chand through 
Lala Sri Ram v. Girdhari Lal, 110. W. N., 
1003 (2). 

In the former their Lordships at p. 1000* 


y: 

“An account stated may only take the form of a 
mere acknowledgment of debt, andin those circum- 

(1) 11 O W N 997; 151 Ind Cas. 90; 36 PL R 
57; AI R 1934 PO jas; 38 OWN 813; 40 L W 12; 
7RP O 30; 67M L J 108; 69 O LJ 494; (1934) M 
WNi02(P 0. ° 

(2) 11 OW N 1603; 1:0 Ind. Cas. 6; 6 R PO 166; 
A I R1834 P O 147; 40 LW 71; 36 Bom, LR 723; 
67 ML J 110; 38 OC WN 961; 59 CL J 525; (1934) 
M W N7786; (1934) A LJ 623; 56 A376 (P 0). 


very well turn out that there is no real debt at 
all, and in those circumstances there would be no 
consideration and no binding promise. But on the 
other hand, there is another form of account stated 
which is a very usual form as between merchanls 
in business in which the account stated is an 
account which contains entries on both sides, and 
in which the parties who bave stated the account 
between them have agreed thatthe items on one 
side should besst against the items upon the other 
side and the balance only should be paid; the items 
on the smaller side are set off and deemed to be 
paid by the items on the larger side, and there is a 
promise for good consideration to pay the balance 
arising from the fact that the items have been 
so set-off and paid in the way described.” 


In this case the plaintif had been em- 
ployed by the defendant from about 1913 
upto 1928. In the books of the business there 
were accounts of the plaintiff's drawings 
fromtime to time but there was no 
account onthe other side in respect of 
salary which had not been fixed. In 1928 
the account was drawn up and signed by 
the defendant’s manager showing credits 
for salary and debits for drawings and 
ending in a balance in the pl-intiff's 
favcur. The account had throughout been 
in the plaintiff's favour and Lord Atkin 
held that it was an account. stated 


‘involving a promise to pay the balance 


for good consideration. Be ae 

‘The facts of the other case were similar 
to those before us in the present case. 
In that case the suit was brought as on 
an account stated evidenced by entries 
in the plaintiffs ledger. In the ledger on 
the debit side there was the following 
entry : : 

“Balance due to be received after adjusting the 
account up to Kunwar Sudi 9, Sambat 1982, 
Rs. 16,043-8-9," ae 

Below thisentry was written by one 
of the defendants : 

“Balance due to be paid after adjusting 
account up to Kunwar Sudi 9, Rs. 1§,043-8-9." 

The latter entry was signed by both 
the defendants. Their Lordships of the 
Judicial Committee held that the entries 
constituted an account stated. At p. 1008*, 
they observed: ` ° 

“Jndeedthe essence of an account stated is not 
the character of the items on one side or the other 
but the fact that there are crcess-items of account 
and that the parties mutually agree the several 
amounts of each and, by treating the items so 
agreed on the oneside as discharging the items 
on the other side pro tonto goon to agreethat the 
balance only is payable. Suchea transaction is in 
truth bilateral and create$ a new debt anda new 
cause of action. There are mutual promises, the 
one side agreeing to accept the amount of the balance 


the 
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of the debt as true (because thera must, in such 
cases, be atleast in the end a creditor to whom 
the balance isdue,) and to pay it the other side 
agreeing the entire debt as at a certain figure and 
then agreeing that it has been discharged to 
such and such an extent, so that there will be 
complete satisfaction on payment of the agreed 
balance. Hence, there is mutual consideration to 
support the promises on either side and to 
constitute the new cause of action.” 

At another place their Lordships 
Bay : 

“Nor can it be material, as it seems, in deter- 
mining whether there can be an account stated, 
whether the balance of indebtedness is throughout 
asit must be at theend in favour of one side. 
Equally it seems irrelevant whether the debt in 
favour ofthe final creditor was created at the out- 
set by one large payment or consisted of several 
sums of principal and several sums of 
interest nor can it matter in this connection 
whether the only payments made on the other side 
were simply payments in reduction of such 
indebtedness or were payments in respect of other 
dealings. In any event, items must in the same way 
be ascertained and agreed on each side before the 
balance can be struck and settled.” 

Further on it is said : 

“It isclearly involved in these observations that 
there can inlaw be a settlement of account as bet- 
ween banker and customer, and that this is the 
law, is constantly assumed and acted upon in 
practice, but in such cases the dealings are 
purely financial on each side and consist of money 
credits and debits in the course of which cne side 
may never be able to sue the other for a demand or 
claim because he is always in debt to the other 
though, if sued for the whole debt,he could avail 
himself of payments he has made in partial 
reduction of the debt on running account, though 
merely by way of set-off or counter-claim. The 
customer in such cases may have had a continuous 
‘overdraft and be in this respect in the same position 
as the respondents (in the case before their Lordships) 
on the accountin question. But it would be an 
unfortunate restraint on legitimate and ordinary 
business relations if the law were to say that an 
account could not be mutually stated and agreed 
between parties in such relationship.” | 

In view of the above exposition of the 
Jaw by their Lordships of the Privy Council, 
therecan be no doubt that tie account 
in question isan account stated within 
the meaning of Art. t4 of the Indian 
Limitation Act, since the original debt 
being of Rs. 200 only andthe balance 
struck being of the sane amount, taere 
must have keen? intermediate payments 
by the defendant-applicant. 

We are, tuerefore, of opinion that the 
suit was rightly decided by the learned 
Judge of the Oourt below and dismiss thia 
application with costs 


og . 
hd n 


Appeal disnissed. 


JAGESAWARPRASAD v. MULOHAND (NAG.) 


933 


NAGPUR HIGH COURT 
‘Full Bench 
First Civil Appeal No. 4 of 1935 
Oktober 18, 1938 
Stong, C. J , BOSE AND OLARKE, JJ. 
' JAGESHWARPRASAD AND oraERs— 
PLaINTIFFS—APPELLANTS 
versus 
MULOHAND AND oragRs—DgrenDANTS 


— RESPONDENTS 

Registration Act (XVI of 1908), s3. 28, 29— Fraud on 
registration law-—Portion of land not intended tobe 
transferred included in mortgageto give jurisdiction 
to Registrar— Portion found not existing — Registra- 
tion is invalid—Estoppel — Evidence~Intention to 
work fraud not on law but upon mortgagee—Mort- 
gagor isestopped from contending that transfer of 
portion thus included was not intended ~—Document 
must be considered as whole to see if it falls under 
s.28 ores 29—Mortgage bond coming under s. 28 but 
registeredin wrong office—If can be treated as regis- 
tered bond coming under s. 29. : 

Where a small portion of land is included in a 
mortgage with the intention of getting it registered 
at one place rather than another, a fraud will not be 
inferred if, as a matter of fact, there wasa mistake 
made and the party who seeks to rely on the regis- 
tration really intended that the mortgage should 
relate to the item even though there were no item if 
he honestly thought there was and intended it to be 
transferred. [p. 937, col. 1.] 

But once it is established that the motive for the 
jnclusion was to give jurisdiction then that isa 
fraud on the registration law and no intention to 
transfer can be inferred, And if the portion so in- 
cluded is found not to be existing within his jurisdic. 
tion, then, whatever the intention of the parties, the 
Registrar has no jurisdiction to register the mort- 
gage and therefore the regietration is invalid, 
Harendra Lal Roy v. Haridast Debi (D, Biswanath 
Prasad v. Chandra Narayan (2), Collector of Gorakh- 
pur v. Ram Sunder Mal È) and Venkatarama Rao v, 
Appa Rao (4), explained and relied on. [p. 937, col 
2 


If the mortgagor puts in the mortgage bond, a plot 
of land situated in another district in order to work 
a fraud, not on the registration law but upon the 
mortgagee, by persuading the mortgagee to accept so 
gmallan item to register the mortgage in the dis- 
trict in which the item is found, be cannot afterwards 
say that he did not intend the document to relate to 
the plot. [p, 937, col. 1.] 

In considering what class a document falls within, 
one has to regard it as a whole. The Court cannot 
reform it by notionally cutting out most of the 
clauses which the parties let in and thensay: Thus 
altered this has ceased to be a mortgage and become 
a bond, has ceased to fall within s. 17 and falls within 
g. 18, has ceased to be subject to s. 28 and beccme 
subject to s. 29, Registration Act. [p. 939, col. 1.] 

Where a mortgage bond begins and ends as a 
mortgage, itis compulsorily registrable under s. 28. 
16 cannot be treated only as 8 registered bond, and 
as such, optionally registrable». under s. 29 simply 
because it was registered in a wyong office. Vyan- 
katesh =v. nnasa (5), followed. Rama- Rao v. 
Vedayya (7), not followed. Satlendra Nath v. Keshab 
Chandra (t), referred to. 


F. ©. A, from the decree of the Oourt of 
the Additional Subordinate Judge, First 
Olass, Jubbulpore, dated October 22, 1934. 
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Mr. M. B. Kinkhede, R. B. with Mr. 
A. R. Kulkarni, for the Appellants. 

Mr. J. Sen with- Mr. M. Adhikari, for 
Respondents Ncs. 1 to 5. 

Judgment.—This appeal raises two 
points both of which have been the subject 
of conflict in the various Courts of British 
India though the first puint may now be 
regarded as settled by tke Judicial 
Committee, the only difficulty being, as 
regards that part of the case, the application 
of the law to the facts. 

The two points are as follows: (1) Does 
the mortgage deed in question in this suit 
relate toa small piece of land referred to 
asa dih so as to give jurisdiction to the 
Sub-Registrar of the Seoni District ? (2) 
If the document is incapable of , being 
proved asa mortgage owing to the registra- 
tion being in a registzy the officer-in- charge 
of which had no power to register, can it 
be sued on as a registered bond so as 
to make the period of limitation six years ? 

As to the first point, the Judicial Committee 
has considered cases of this kind on four 
occasions at least and the conclusions 
arrived at are to be found in Harendra Lal 
Foy v. Haridast Debi (1), Biswanath 
Prasad v. Chandia Narayan (2), Collector 
of Gorakhpur v. Ram Sunder Mal (3) and 
Venkatarama Rao v, Appa Rao (4), 

In order to see exactly what those cases 
decide, itis desirable to consider tke facts 
and conclusions scmewhat carefully. 
Harendra Lal Roy v. Haridasi Debi (1) 
was a Case in which the plaintiff's claim 
wes based on a mcrtgage decree. That 
deciee had been made by the High Court 
of Calcutta on its Original Side on a 
mortgage. The Court had no jurisdiction 
unless a part of the property mcrigaged 
was situate in Calcutta and the mortgage 
which was registered in Calcutta was nct 
properly registered unless a portion of the 
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Property was situate in Caleutta. Thus 
both mortgage and decree depended upon 
whether a part of the property mortgaged 
wes situate in Oalecutia, The ilem in ques- 
tion was parcel No. 28 in the Schedule 
and that was described as 25, Guru Das 
Street. It appeared that in point of fact 
there was no such place as 25, Guru Das 
Street, and that being pointed ontin the 
mortgage suit the Court directed an amend- 
ment and the description was altered to 
25, Ashutosh Dey Lane, whith was in Calcutta 
and was ecmprised within the same 
boundaries as parcel No. 28 af the Schedule 
to the mortgage deed. In the suit? which 
their Lordships of the Privy Council were 
considering, 7. e., the suit based on the 
mortgage decree, no evidence was given 
either by the mortgagcr or by the mort- 
gagee to show that there had been any 
mistake. It was proved on the other hand 
by the defendants thatthe property con- 
tained within the boundaries of parcel 
No. 28 did not and never did belong to the 
mortgagor. The Courts belcw like the 
High Court in the suit on the mortgage 
found without any evidence that there 
had been a mistake in the entry ard held 
that part of the property being in Calcutta 
the deed had been properly registered 
there and that the decreein the mortgage 
suit had been rightly made and within 
jurisdiction. One difficulty in their Lord- 
ships’ way was the fact that there was a 
concurrent finding that there was a mistake 
and that it was binding on them. That 
was brushed cn cne side on the ground 
that the finding was based on no evidence 
at alland that the decision that there is no 
evidence to support a finding is a decision 
of law. They, therefore. considered them- 
selves free to decide whether there was a 
mistake and the conclusion arrived at was 
that there was no mistake at all, that the 
entry was a fictitious ove that the mort- 
gagee knew it was fictitious and that it 
wae, therefore, a fraud on the registraticn 
law, the fictitious item having been in- 
cluded simply to enablethe mortgage to 
be registered in Calcutta where it could 
not have been registered had it not been 
for the fictitious entry. Their Lordships 
made it quite clear that had the mistake 
been proved, different considerations would 
have arisen. Their Lordships observe at 
p. £86* as follows: ° ° ; 

“It may well be that the above is sufficient to 


preclude any rectifitation of the mortgage bond 
If the mortgagor intended it to stand, &s it appear ; 


*Page of 41 O—] Hd. | 
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in the deed, theré 
mistake", 

Again, 

“Considering that he (the mortgagee’s agent) was 
actingon behalf of the mortgagee, the fact that he 
took no steps to ascertain whether the mortgagor 
had any title inthis property, points strongly to 
the knowledge of the mortgagee that the entry 
was a fictitious one. Coupling this with the fact 
that. neither this witness. nor the plaintiff gave 
any evidence as to there being any mistake or as 
to their knowledge and belief as to the existence 
of the property at the date of the mortgage 
(although these issges were plainly raised in the 
pleadings of both the defendants), their Lordships 
decline to accept the suggestion that there was a 
mistake on the part of the mortgagee any more 
than that there was a mistake on the part of the 
mortgagor. The fact that neither the mortgagee 
nor the mortgagor gave evidence in support ofthe 
suggestion of a mistake bas great weight with their 
Lordships. The defendants having proved that the 
house which purported to be mortgaged did not 
exist, and that the property contained in the metes 
and bounds mentioned in parcel No. 23 was property 
of strangers in which the mortgagor had not and 
never had any interest had proved all that 
was necessary to throw. upon the plaintiff 
the burden of showing that the entry of this 
parcel was not a fictitious entry. He might have 
done this by showing mistake or otherwise, but he 
did not do so.” 


From that we infer that even though 
there be an entry ofa parcel which does 
not belong to the mortgagor and even if 
it, under its misdescription, does not exist, 
though if correctly described it would 
exist within the jurisdiction, then if the 
mortgagee can prove that it was entered 
under a mistake—even unilateral—he think- 
ing thatit did exist as described and did 
belong to the mortgagor and was being 
mortgaged, then the. entry would not, so 
far as he was concerned, be a fictitious 
entry but s> far as he was concerned, 
would relate to a proparty to which the 
mortgage deed related because he intended 
tke property as correctly described to be mort- 
gaged. But the burden according to Haren- 
dra Lal Roy v. Haridasi Debi (L)at p. 987* 
would be on the mortgagee to prove that 
the entry was not fictitious: He might have 
done this by showing mistake or otherwise, 
but he did not do s3, but abstained from 
giving any e%idence whatever on the 
subject. 

Biswanath Prasad v. Chandra Narayan 
(2) is also a mortgage case. The subject- 
matter was a7 annas share in a village 
in one district and one kauri share in 
another district. The kauri share was 
of small Value, the allegation being that it 
was bought for Rs. 50. Itis in this case 
that the question of possession passing 
first coms into prominence and it comes 

*Page of 41 O.—[#d.] 
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in the following way: At the time of the 
mortgage negotiations the mortgagor 


admittedly did not own this kauri share and 
he acquired it only in order to have some 
property, which he could put in the mort- 
gage, in the district which it was desired to 
register the mortgage instrument in. He 
accordingly, it was said, had acquired by 
purchase ths kauri share for Rs. 50. The 
instrument of transfer was not registered. 
It need not have been registered because 
the subject-matter was under Rs. 100. Bat 
under s. 54 of the Transfer of Property Act, 
evenin the case of immovable property of 
less than Rs. 100 in value, the transfer is 
ineffective unless either the instrument 
of transfer was registered or possession of 
the subject-matter of the transfer was 
delivered. In point of fact delivery of 
possession was not made. Therefore, as 
their Lordships of the Judicial Committee 
pointed out, there was no effective transfer, 
and tLe mortgagor had no title. The 
inference drawn from this fact was (p. 
5156): 

“There was neither registration nor delivery, 
Why? only one reason can be given. There was 
no intention really to acquire this kauri share in 
the Kolhua property. All that was wanted was 
the use of its name for the purposes of registration, 
sors was forthis use that the sum of Rs. 50 was 
paid”, 

Their Lordships concluded that neither 
the mortgagor nor the mortgagee intended 
the proparty to pass tothe mortgagor (gee 
p. 516*, and the use of the word ‘parties’ in 
the judgment of Coxe, J., referred to); nor 
did they intend that the kauri share should 
be mortgaged. The so-called sale was a 
mere device. Their Lordships observe at 
p. 516*: 

“This case differs toto caelo from the case sug- 
gested in argument of a mere failure to make a 
good title to property dealt with by thé instrament, 
and which both parties had intended should form 
part of the security.” 


Again at p. 517*: 

“|... the mortgagor had no interest in it, and the 
parties to the mortgage never intended that it should 
form part of the security.” 

That case differs fron this in that here 
the transfer of the dih was by registered 
deed ; possession was, therefore, a matter of 
no conveyancing importance, the title would 
pass to the mortgagor assuming, of course, 
that the vendor had title: ° 

Collector of Gorakhpus v. Ram Sunder 
Mal (3) is concerned with anumber of points, 
the discussion of the one at present under 
consideration commencing at p. 4917. Their 
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Lordships observe at p. 4924: 

“The facts raising the question (similar to the 
question here present) are clear enough The 
inferences to be drawn from them are not so clear, 
The deed purports to transfer as one parcel four 
villages of the Majhauli estate, and, as a separate 
item of property, a one-third share in a sitting- 
room in a garden appertaining to the Majhauli 
korki in Mohalla Dandpar, Gorakhpur. As 
compared with the value of the four villages, this 
property is insignificant, almost derisory.” 

Having considered the facts and the 
evidence their Lordships at p 495* cbserve : 

“One of two inferences alone is possible: 
either that it was never intended by either party 
that the sitting-room should, for any purpose other 
than that of registration, be subject of sale at all, or 
that the vendor only included it because he knew 
that it never could become an effective subject of 
enjoyment or occupation by the purchasers. The 
word ‘fictitious’ used in Harendra Lal Roy v. 
Haridasi Debi (1), is not confined to non-existing 
properties. It is satisfied if the deed does not 
‘relate’ to a specified property for any effective 
purpose of enjoyment or use.” 


The case there was n t one of mortgage 
but of sale and tbeir Lordships concluded 
that this. was at least as strong a case as 
Harendra Lal Roy v. Haridast Debi (1) or 
Biswanath Prasad v. Chandra Narayan (2) 
(p. 495* bottom) : 

“c paraphrasing the words used in the latter case 
the circumstances here leave in their minds no 
doubt that the parties never intended that this 
undivided share of thissitting-room should really be 
sold. The so-called sale was a mere device to evade 
the Registration Act.” 

It should be observed that in that case 
there was a concurrent finding in the lower 
Courts. The finding was that this in- 
significant item of property was never con- 
templated as really forming a part of the 
consideration and was entered in the fale 
deed presumably for the only object of 
getting the deed registered. Despite that 
finding, however, both the Courts had held 
that the registration was good because the 
item in fact existed and being the property 
of tre vendcr its inclusion in the sale deed 
was not a fictitious entry so as to bring the 
case within Harendra Lal Roy v. Haridasi 
Debi (1) or Biswanath Prasad v. Chandra 
Narayan (2). It was this conclusion which 
their Lordships reversed. 

In Venkaia Rama Raov. Appa Rao (4), 
the facts were, that the regisira ion was in 
a distrizt in which no item of the sale 
transaction existed excepting a square yard 
of land: That square yard did exist and 
did belong tothe vendor though the title 
of the vendorto it was doubtful. It was 
not proved to what usa it was to be put. 
No use was made of itin fact and their 
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Lordships came to the conclusion from all 
the circumstances that it was not intended 
that ownership toit should pass and, there- 
fore, that the sale deed did not relate to it. 
At p. 541* their Lordships observe: 

“Before their Lordships if is asserted on the one 
side that the deed was a real conveyance of one 
yard of land in Vundoor (as the High Court held), 
and that although the motive ofits inclusion was no 
doubt to allow the registration in a place convenient 
to the vendor, this did not affect the validity of the 
transaction. Itis, on the other hand, contended for 
the appellant that the Vundoor land was a fictitious 
item which was never intended by either party to 
the transaction to pass under the deed and .translat- 
ing this intothe language of the Act) that the docu- 
ment did not in reality ‘relate’ to any land jn the 
Godavari registration area.” 

The question put in Venkatarama Rao v. 
Appa Rao (4), is found at p. 546* and is 
as follows: 

“Whether, upon the facts established by the evi- 
dence, the parties intended this one yard of land to 
pass under the deel. The motive may be immaterial 
as the respondent contends, if the requirements of the 
law have been complied with; but of this the intention 
is critical, They are satisfied that in the present 
case no such intention existed.” 


Their Lordships there considered as 
material in arriving at this conclusion..as 
to intention the following points: (l) the 
document as originally prepared contained 
no reference to the item, (2) when it was 
brought in,no value was placed upon it, 
(3, no part of the consideration was assigned 
toit, (4) the purchaser neither lived in 
Vundoor nor did he own any property in 
Vundcor, and what possible use he could 
have had fora single yard of land in that 
village is unexplained, (5) it is doubtful 
if the parcel belonged to the vendor, (6, it 
is doubtful whether it isin fact identifiable, 
(7) the purchaser never made any attempt 
to take possession of it, (8} in a subsequent 
parlition no notice was taken of it, (9) it 
was sLortly afterwards built over by 
another person with whom the vendcr was 
living. Their Lordships regarded the in- 
evitable conclusion from those facts to be 
that the vendor did not intend to sell and- 
«the purchaser did not intend to buy. Their 
Lordships in that case had further to con- 
sider whether (he consideiation money 
should not be returned. They did not 
examine this point at any length because 
it appeared on the facts of that case that 
the consideration money had not got into 
the hands of the appellants and both Ccurts 
below had found against him sn that 
pint. 3 

We are not clear how far the Judicial 
Committee's decisions’ go. Our impression 
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is that these cases turn very largely on the 
facts and that all one has to determine is 
whether on the facts the proper inference 
is that the document related to the transac- 
tion. Ifit related to the transaction then 
of course tha registration is good. Whether 
. it related to the transaction or not is a 
question of intention assuming the property 
exists within the jurisdiction. The difficulty 
is, to be clear, as to whose intention is 
involved and what facts it is necessary to 
establish to prove intention. Is it sufficient 
if the mortgagee alone intended while the 
mortgagor did notintend ? In other words, 
if the mhorteagor put this in order to work 
a fraud, not on the registration law but 
upon the mortgagee, by persuading the 
mortgagee to accept so small an item to 
register the mortgage in the district in 
which the item is found and then turned 
round, as he has done here, and said that 
the Registering Officer had no jurisdiction 
because we find infact the item in question 
did not belong to him or the item in question 
was wrongly described or that it was never 
intended by him to mortgage the item, 
what is the position? Weare of the opinion 
that the mortgagor would be estopped from 
taking up any such position. This is not 
estoppel against statute. The estoppel is 
against giving evidence that he did not 
intend the document to relate to the plot. 
If this be so, and placing pleading difficul- 
ties on one side, it would suffice if the 
mortgagee while fully intending that this 
item should be included and relying on the 
mortgagor’s representation included an 
item which in point of fact did not belong 
to the mortgagor. In other words the 
mortgagee’s or the transferee’s intention 
is the vital intention and there is no inten- 
tion to defraud the registration law but 
on the contrary an intention to take a 
transfer of the item, if in point of fact the 
mortgagee did interd that the item should 
form part of the secnrity. 

We observe that here there is no evidence 
whatever that there waa any fraudulent 
intention on the part of the mortgagor. It is 
perfectly clear that all concerned—vendor, 
purchaser, mortgagor and mortgagee— put 
this item in wholly and solely with a view 
to enabling registration to be made at 
Seoni. But we apprehend from Collector of 
Gorakhpury. Ram Sunder Mal (3) that the 
motive, the reason for the inclusion, doeg 
not matter so long as there was an intention 
to transfer, and we gather from Harendra 
Lal. Roy’ v. Haridasi Debi (1) that 
a fraud will not be inferred if as a 


JAGHSHWARPRASAD V. MULOHAND (NAG.) 


937 


matter of fact, thera was a mistake made 
and the party who seeks to rely on the 
regig‘ration really intended that the norte 
gage should relate to the item even though 
there were no item if he honestly thought 
there was and intended it to be transferred. 

It may be, however, that we are wrong in 
regarding unilateral error as sufficient 
and that it wonld be necessary for both 
parties tointand ths document to relate so 
that there could be rectification and, if 
necessary, re registration of the rectified 
instrument. But it is clear that either both 
parties do s) intend or one is committing 
a fraud on the other. Hero there is no sug- 
gestion of fraud and we can only infer that 
either both and indeed all put this item in 
merely ag a devite to defraud the regis: 
tration law knowing thatit was not intended 
ejther to sell it or mortgage it, or they all 
intended to convey it though their motive 
was to enabie registration to take place 
in a particular district. 

We desire to observe that the motive in 
such a case is often considerable. In a 
country like India with its long distances 
and, in places, paucity of communications, 
with its months of wet or hot weather when 
movement about is not easy, with its 
occasional attacks of epidem'c diseases 
restricting movement, its ceremonies of 
great social and religious significance, il 
frequently happens that persons would give 
a considerable sum of money to be relieved 
of the onerous burden of travelling hundreds 
of mies. The journey involved in the 
present case is not one of any especial 
difficulty, it would involve a journey by 
road of some &0 miles and then a train 
journey of 40 miles. It would involve being 
away about two days and would-cost proe 
bably Rs. 40 to Rs. 50, though there is 
evidence to the effect that it cost much 
more. But the principle applicable would 
be the sime whether the journey was easy 
or difficult, short or long, trifling in cost or 
burdensome if that principle be thatonce 
it is established that the motive for the 
inclusion is to give jurisdiction then that 
isa fraud on the registration law and no 
intention to transfer can beinferred. 

There are many places in the Central 
Provinces apparently near together which 
involve great difficulties ifeone would get 
from the one to the other. Many roads are 
impassable, many bridges covered to a 
depth of 20 feet in the rains. There are 


thousands of square miles of jungle. Often’ 


a reasonable man would willingly give 
away a small piece of land rather than 
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undertake an arduous, if not actually 
dangerous, journey in order to register the 
transfer. 

Itistrne that their registration can be 
effected by agents suitably authorized. It is 
not everybody, however, who has a trusts 
worthy agent available, 

We observe that no ill results from 
regisiration in one place rather than 
another. If the deed relates to several 
items of property in several districts, the 
routine of the Registration Officer's work 
requires that the particulars will be sent, 
by the Registering Officer, to every sub- 
registry concerned with the result that the 
transaction will appear in the registers of 
euch sub-registry and, if registration sub- 
districts A, B, C are involved, it makes no 
practical difference whether the document 
is- taken to A or B or C by the parties. 
Whichever be chosen, the books of all 
three will show the transaction. It is 
clear from Counsel's argument in the above 
cases that this was present to the minds 
of their Lordships and it can never have 
been their intention to nullify a transac- 
tion because the parties choose a m-de 
which harmed nobedy. Their decisions 
proceeded rather on the basis that in all 
these cases there was a deliberate inten- 
tion to work a fraud on the registration 
law. We are not prepared to infer any 
such fraud, any more than any other 
fraud, unless the facts compel us to do 


50. 

The broad facts here can be very shortly 
stated. A is the vendor, B the vendee- 
mortgagor, C the mortgagee. A and B 
are related, C is a stranger. A is at 
Seoni, B at Sihora,C nearer Sihora than 
Seoni. The property originally agreed to 
be sold gnd mortgaged is at Sihora. 

A says that he cannot come to Sihora 
but that to enable the transaction to go 
through, he is prepared to add to the 
subjectematter of the sale a small site in 
Seoni. That will 
his goirg to Sihora to register because 
then the deed can be registered in Seoni. 
To this the purchaser is agreeable. But 
the purchaser is not in a position to. pay 
cash and so there is proceeding, side by 
side, with the sale discussions, negotiation 
for a mortgage. “Both the mortgagor and 
mortgagee would find it more convenient 
to register at Sihora but the mortgagor 
explains the difficulty raised by the vendor 
and how that is being overcome where- 
upon the mortgagee agrees to come to 
Seoni if the mortgagor includes in the 
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mortgage ths property which the vendor 
has included in the sale in order to give 
jurisdiction to the Seoni Sub Registrar. 

Obviously in such circumstances some- 
thing of the kind had to be done or the 
whole thing would have gone off. Clearly 
the mortgagee would have to he present 
at the registration of the sale deed for 
it was his money “that was buying the 
property to a very large extent. He could 
not have thought that the vendor was 
putting in an imaginary piece of property 
because that was useless. Harendra Lal 
Roy v. Haridasi Debi (1) and Biswanath 
Prasad Chandra Narayan (2), haœ been 
reported fourteen and four years, respec- 
tively, before this transaction. It is true 
the mortgagee says: 

“I did not know before that Seoni property 
could not be registered for mortgage at Sihora”’ 


but it is clear from his evidence that 
everybody understood. that in order to 
register these deeds at Seoni, if was neces- 
sary to include in them a property at 
Seoni. The only question is; Did the 
mortgagee understand and believe that 
there was this Seoni property and did he 
intend it to be conveyed? His motive 
doubtless was to enable the deed to be 
registered at the same place and time as the 
sale deed. 


The vendor is P. W. No. 2. He has 
been treated throughout as a man of 
position and respectability. His evidence 
is to the effect that the original arrange- 
ment necessitated the registration of the 
sale deed at Sihora but he, the vendor, said 
he could not go because he had to attend a 
marriage par'y It was then said that if 
some land of Seoni was included, the sale 
deed could be registered atSeoniand then 
asmall plot of land at Seoni was included. 
This land w:s worth about Re. 50, or 
Rs. 60. He was then shown the sale deed 


which he identified. He then identitied 
the dih, the item in question. He says 


that its boundaries are not known to him 
and that it belonged to one Dada Ramlal 
and that he the witness Sot it by inherit- 
ance. He says that he has seen it but 
cannot give evidence about it. It was in 
alow quarter of the town. “This dth 
was in a mohalla where I did not go and 
no good man goes.” He says that it is 
situated in Seoni town apd is recorded 
in the Town Nazuls he canfot swear 
whether the boundaries in the sale deed 
are correct or not . He also gives evidence 
to the effect that it is still in hbis posges- 
sion that. it came into his possession some 
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15 or 20 years ago, that there are houses 
around it and that a patwari has included 
a part of this dih, according to the report 
of his agent, in his house. 

The plaintiff's evidence is quite frank. 
He did not see the dih. No valuation of 
ib was made. It was included in 
order to get the mortgage deed 
registered ai Seoni. Wie considered the 
two villages, the subject-matter of the 
mortgage along with the dih, as sufficient 
security. There was clearly notalk abcut 
the dih until after the failure to 
esme to Sihora. He did not ask what its 
valueewas. He did not ask whether there 
was any dih in existence. He trusted the 
vendor P. . No. 2s word. P. W. 
No. 3 says that this dih nesr the mosque 
was included. He did not go to see 
it He did not enquire on which part 
of the mosque it was and he does not 
know near which mosque this dih was. 
He does not know in whose possession it 
now is. 

The Naznl Surveyor and the patwari, 
D. Ws. Nos. 1 and 2, are not helpful. They 
are persons who must rely to a large 
extent upon their records. They 
failed to bring their records. The patwari's 
evidence as to the settlement number of 
Seoni village (khas) which he saysis 411 
and that there is no abadi (resident side), 
let alone a mosque, in the village is re- 
levant. If settlement No. 441 is in Seoni 
village it is reasonably plain that this dih 
which is described as in settlement No. 441 
is not in the town of Seoni It is in the 
village of Seoni which is a different place 
and in the village of Secni if there is no 
abadi, it is highly improbable that there 
is any mosque, and if there is no mosque, 
then the boundaries of this dih as stated 
in the mortgage deed are imaginary. 

In order toclear up this matter we sent 
for the records of Seoni town and village, 
It appears that settlement No. 441 relates 
to Seoni village in which there is no site 
for habitation and no mosque. As a con- 
sequence we fifd great difficulty in differ- 
ing from the conclusions which the learned 
trial Judge has arrived at that there is 
in fact no such item of property. 

It will be noticed that the original 
security did not include this item, that no 
pertion of the consideration has been 
allocated “to the étem, that no value has 
been assigned to. the item, that no pos- 
session or use has heen taken or made 
of it that no enquiry was made into the 
existence of the item. It is, therefore, in 
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our opinion, exczedingly difficult to differ- 
entiate this case from Venkatarama Rao 
v. Appa Rao (4), though we are satisfied 
(1) that the plaintiff relied on the repre- 
sentation of P. W. No. 2, a respectable 
and responsible man who was not the 
mortgagor but the vendcr to the mort- 
gagor, (2) relying on those representations 
the plaintiff was entitled to believe and 
did believe that the dik existed and was 
a property of the vendor and was included 
in the sale deed and wou'd pass under 
tha sale deed and wasso included wholly 
and solely in order that the sale deed 
might relate to an item of property in 
Seoni District, (3) that he made no en- 
quiry and, assigned no consideration be- 
cause he was not including tbis item for 
any other purpose than to enable registra- 
tion to be effected in Seoni. 


As, however, the item did not exist, we 
are unable to distinguish this from the 
above cases. Whatever the intention if 
the property is non-existent, it would seem 
that the Registrar has no jurisdiction. 

It has been urged that even if the 
deed is a nullity as a mortgage owing to 
non-registration, itis good asa registered 
bond. 

That depends on which of the conflicting 
views expressed respectively in Vyankatesh 
v. Annasa (5), (see also Sailendra Nath v, 
Keshab Chandra (6) and Rama Rao v. 
Vedayya (7), is correct. Having con- 
sidered the provisions of the Act ard 
the case-law thereunder, we have no doubt 
that Vyankatesh v. Annasa (5), was rightly 
decided. Section 18 deals with the docu- 
ments compulsorily and s. 19 with those 
optionally registrable. Section 29 only 
applies to documents “other than a docu- 
ment referred to in s. 28", The document 
here is clearly one which falls under a. 28, 
It cannot change to another class simply 
by being registered in the wrong office. 
It began and ended as a mortgage. Ag 


«such, it is compulsorily registrable docu- 


ment, registrable under s. 28; it cannot 
be treated as an optionally registrable 
document falling within s. 29. In cone 
sidering whai class a document falls within, 
one has to regard it us a whole. The 
Court cannot reform it, by notionalfy cut- 


(5) 23 L R 143; 107 Ind, Qas. 517; A IR 1998 


ag. l. 
(6) AI R 1937 Cal. 347; 171 Ind. Cas. 965; 41 OWN 
783; 10 R O 325. 

(7) 46 M 435;75 Ind. Cas 188; A IR 1923 Mad, 447; 


a M Ld 373; (1923) M W N 166; 32 M LT 222; 17L 
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ting out most of the clauses which the 
Parties let im and then say: Thus 
altered this has ceased to be a mort- 
gage and become a bond, has ceased to 
fall within 5,17 and falls within s. 18, has 
ceased to be subject to s. 28 and becomes 
subject to s. 29. 

There remains the question of equitable 
relief. Their Lordships in Venkatarama 
Rao v, Appa Rao (4), indicated that such 
relief might lie (they did not decide that 
it would) had it beén shown that the 
respondents had received any part of the 
consideration. 

Here the facis are that Ramgopal was 
the mortgagor, that he borrowed Rs 6,250, 


(out of Rs. 6,700) expressly for the purpose , 


of paying the purchase price of the 0-8-0 
share in the villages Kumhi and Hardi. 
Defendants Nos. 1 and 2 are his sons. The 
other defendants would appear to be mem- 
bers of the joint Hindu family. Some or 
all of the defendants have thus been 
directly enriched by the money advanced 
by the plaintiffs. It is not until it appeir- 
ed, in the course of this case, that con- 
trary to the representations made by or 
on behalf of the mortgagor, that there is 
no such item that the mortgagees could 
be aware that anything was wrong. 

There is, however, a difficulty in the way 
of following the course indicated as pos- 
sible in Vankatarama Rao v. Appa Rao 
(4). This is not a case of putting a 
person seeking relief upcn terms. It would 
be necessary here for the plaintiff to 
found his claim upon some ground that 
would attract the relief sought. An 
example of such a ground would be fraud, 
That is not alleged in this case. Another 
possible remedy would be rectification 
based on mistake. Whether or not either 
of these remedies or any other is available, we 
do not consider it desirable to say. That 
is a matter for the plaintiff and his ad- 
visers. As the case stands at present and 
without amendment of the p'eadings, such 
remedies do not arise. We are, however, 
prepared to ecnsider any application for 
amendment that the plaintiff may, on 
consideration, think fit to make and for 
that purpose, give liberty to apply to the 
first Division Bench in this suit within one 
month. 

Subject to any such application, which 
we are not to be taken as advising, the 
appeal is dismissed. ID the circumstances 
- we are not -prepared to award any costs. 
.D. Appeal dismissed. 
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PATNA HIGH COURT 
Appeals from Appellate Decrees Nos, 321 
to 346 of 1936 - 
December 16, 1938 
AGAR WALA, J. 
ANANT TELI ano OTIERS—APPELLANTS 
versus > 
Mahanth RAMDHAN PURI AND OTHER8S— 
RBSPONDENTS : 

Landiord and tenant — Permanent tenancy—Ques- 
tion whether on facts found, particular tenancy ta 
permanent one, is mixed question „9f fact and law— 
—Erection of substantial structures, whether con- 
culstve proof of permanent tenancy-—Onus of proving 
permanent tenancy — Considerations in determining 
whether tenancy is permanent one—Tenants inducted 
on land by landlord with object of establishing 
buzar--Tenants building _ permanent  structures— 
Buildings used both for residential and business pur- 
poses — Tenancies held permanent ones, 

The question whether, on the facts found, a parti- 
cular tenancy is a permanent oneor not isa mixed 
question of fact and law, The fact that substantial 
structures have been erected is not conclusive proof 
of a permanent right in land. The onus of proving 
permanency lies on the tenant, but where the origin 
of the tenancy ie unknown, it is open to the tenant to 
show that the correct inference is that the right grant- 
ed and enjoyed by him is a permanent one, 


In considering the cases of tanancy created before 
1882, it is necessary to bear in mind certain general 
considerations of fact applicable to Indian conditions 
prior to the Transfer of Property Act of 1882, Where 


.a tenant has succeeded in proving that the holding. 


has consistently passed by succession and that trang- 
fers have been made as a right and that therent 
has remained uniform, it would be difficult to resist 
the conclusion that the tenency is a permanent one, 
But where these elements are misging, the mere fact 
that the landlord has not objected to a tenant’s heir 
continuing the tenancy or to some transfers that have 
been made, is not: necessarily an indication that he 
recognised the permanency of the tenant's rights. 
Kamal Kumar Datia v. Nanda Lal Dule (1), relied 


On. 

The settlement of the object of the owner of the 
land is an extremely important clue fo determine what 
the parties intended by the settlement that was made, 
Tf, on the one hand, the owner of the land hoped to 
induce traders to establish themselves in the bazar 
by permitting them to erect buildings which would 
serve for their business and residential purposes, it 
may reasonably be inferred on the other hand that 
persons who proposed to establish businesses in 
this bazar would put up substantial buildings only 
if they contemplated staying there permanently. The 
fact that the buildings put up were not in the 
majority of cases pucca buildinga is not a decisive 
factor, InIndia, where many buildings are built 
less substantially but with no idea that they should 
be merely temporary erections, the correct test 
appears to be not the materials used but the sub. 
tantiality of the structure. 

Where, therefore, in a case the tenants were induct- 
ed on the landon which a bazar was built, by the 
landlord before 1862 and a large number of permanent 
buildings were put up on the land by th® traders as 
shops and residential houses and it is proved on evi- 
dence that the objectofthe landlord in inducing the 
tenants to take up building sites inthe bazar was to 
establish the bazar, permanent tenancies “must have 
been in contemplation when tenancies originated. 


1939 
Appeals from adecision of the District 
Judge of Gaya, dated December 23, 1935, 
reversing a decision of the Munsif, Third 
Court, Gaya,.dated December 11, 1934. 
Messrs. S. M. Mullick and R. S. Chatterji, 
for the Appellants, | 
Messrs. BaldeoSahay, N. K. Prasad-II 
and G. P. Singh, for the Respondents. 
Agarwala, J.—The plaintiff respondent 
is the owner of the land on which Gobind- 
pur Bazaris built. The defendant appel- 
lant sre traders who have their shops and 
houses in the bazar. The plaintiff sued to 
eject them on the ground that they were 
tenants at-will, alleging that they were 
inducted on to the land in 1596. The de- 
fence of the tenants was that their tenancies 


had existed for over 100 years, that the 
sites of which they were in posses- 
sion were granted for tte purpose 


of building shops and residences and that 
they have built substancial structures on 
thcse sites. The Court of Appeal below 
has come to the following findings: (1) that 
the tenancies were created prior to the 
passing of the Transfer of Property Act of 
1882, (2) that the original settloment was 
for business, and residential purposes, 
(3) that the buildings put up by 
the tenants were put up with the know- 
ledge of the landlord (it may be mentioned 
that 22 of these buildings are double- 
storied), (4) that transfers of the sites which 
have taken place have not always been 
recognised by the landlord, (5) that the 
rent has not been uniform, and (6) that the 
evidence did not establish that the hold 
ings were heritable although in some cases 
there had been succession which had been 
recognised by the landlord. From these 
findings of fact the Court of Appeal 
below inferred that the tenancies 
were not permanent. The question 
whether. on the facts found a particular 
tenancy is a permanent one or not is a 
mixed question of fact and law. The fact 
that substantial structures have been erect- 
ed is not conclusive prcof of a permanent 
right in land. The onus of proving permas 
nency lies on ithe tenant, but where the 
origin ofthe tenancy is unknown, it is open 
to tLe tenant to show that the correct infer- 
ence is that the right granted and enjoyed 
by him is a pernvanent one. As was obsery- 
ed ky Rankin, Q. dJ. in Kamal Kumar Datta 
v. Nanda Lal Dule (1). 

“In consiflering théee®cases it is necessary to bear 
in mind ceitain general considerations of fact 
applicable to Indian conditicns prior to the Transfer 


(1) 56 C 738; 116 Ind, Cas. "318; A I R199 Cal, 37; 
33:0 W N11; Ind. Rul (1929) Gal. 474. 
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of Property Act of 1882. Where a tenant has suc- 
ceeded in proving that the holding has consistently 
passed by succession and that transfers lave been 
made asa right and that the rent has remained 
uniform, it would be dificult to resist the conclusion 
that the tenancy is a permanent one.” a 

But where these elements are missing, 
the mere fact that the landlord has not 
objected toatenant’s heir continuing the 
tenancy or to some transfers that have been 
made, is not necessarily an indication that 
he recognised the permanency of the tenant's 
rights. The learned District Judge who 
heard the appeal in the Court below observ- 
ed: 

“We have to judge the purpose of the settlement 
from the manner in which the holding is actually 
being used, and from surrounding circumstances. 
Asto this, the evidence clearly shows that the 
holdings are being used both for residential and for 
business purposes. This is a usual thing in most 
Indian bazars. The ordinary village shopkeeper 
does not keep separate buildings for residential 
and for business purposes. Nor is there any evi- 
dence to the effectthat this happened in’Gobindpur. 
The idea of the maliks when they established the 
market, would be to keep the shopkeepers in the 
village, so that the bazar might become established. 
They would hardly do this, if they insisted that the 
shopkeepers must not use their holdings for resi- 
dential purposes. From the circumstances, therefore, 
we may reasonably infer that the settlement was 
for residential and buginess purposes.” 


This settlement of the object of the owner 
of the land is to my mind an extremely 
important clue to determine what the part- 
ies intended by the settlement that was 
made. If, cn the one hand, the owner of 
the land hoped to induce traders to estab- 
lish themselves in tLe bazar by permitting 
them to erect buildings which would serve 
for their business and residential purposes, 
it may reasonably be inferred on the other 
hand that persons who proposed to establish 
businesses in this bazar would put up sub- 
stantial buildings only if they contemplat- 
ed staying there permanently. * The fact 
that the buildings put up were not in the 
Majority of cases pucca buildings, is not a 
decisive factor. In India, where many 
buildings are built less sustantially but 


. with no idea that they should be merely 


temporary erections, the correct test 
appears to be not the materials used but the 
substantiality of the structure. Inthe pre- 
sent case, a8 I have already stated above, 
a large numberof the buildings put up 
are double storied. Another very impori- 
ant clue to the intention of the parties in 
the present case is the evidence of. Kedar- 
nath who was a landlord of the Village 
from Lt9t to 1920, He deposed on behalf 
of-the tenants and slated that he had 
always looked upon the tenants as perma» 
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nent. The learned District Judge said that 
he regarded this witness ae mest reliable. 
The evidence of this witness taken in cone 
junction with the known object of-the land- 
lord in inducing the tenants to take up 
building sitesin the bazar clearly indi- 
cates, I think, that permanent tenancies 
were in contemplation when the tenancies 
originated. 

I would, therefore, set aside the decision 
of the learned District Judge and restore 
the decree of the first Court. The appellants 
are entitled to their costs. 

8. Order accordingly. 





OUDH CHIEF COURT 
Civil Revision Application No. 94 of 1936 
January 17, 1939 
Tuomas, 0. J. AND ZIA UL Hasan, J. 
Sheikh PUDAI— PLAINTIFF —APPLIOANT 
versus 
Musammat BELASI AND aNcTHER— 


Derenpants—Opposits Parry 

Negotiable Instruments Act (XXVI of 1881), 
ss. 37, 8—Document signed by maker containing 
promise to pay amount stated therein, on demand 
-—Document attested by witnesses — Whether pro- 
misstory note —Its purchaser, whether can recover 
amount due on it even if it was made without 
consideration. 

Where a document signed by its maker and 
attested by witnesses states thatthe executant has 
borrowed certain amount from the person in whose 
favour it is executed, with a promise to pay the 
same on demand, the intention of the executant ia 
to treat the document as a promissory note and 
the document though attested by witnesses, is one 
to which the provisions of the Negotiable Instru- 
ments Act apply and under s. 37 of the Negotiable 
Instruments Act, the maker of the promissory note 
is liable to its purchaser, who isa ‘holder’ within 
the meaning of s.8 ofthe Act, and the latter can 
recover the amount due on it, evenif it was 
originally made without consideration. Khetra 
Mohan Saha v. Jamini Kanta Dewan (1) and D. 
Rozario vy. Harballabh Onkarji (2), distinguished. 

The purchaser can also recover the amount on the 
principle that whenever one or two persons must 
suffer by the act of a third, he who has enabled that 
third person to occasion the loss must sustain it 
himself, 


O. R. App. of the order of the Munsif (as 
Judge, Small Cause Court), Kunda, at 
Partabgarh, dated July 27, 1936. 

Mr. Iftikhar Hussain, for the Appli- 
cant. 

Mr: Alt Zaheer, for Opposite Party No. 1. 

Judgment.—.This is an application under 
8. 25 ot the Small Cause Oourts Act against 
the judgment and decree, dated July 27, 
1936, passed by the learned Munsif of 
. Kunda, at Partabgarh, decreeing the 
plaintiff's suit. 
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The plaintiff brought a suit to recover the 
sum of Rs. 27-2-0 on the basis of a document, 
which has been hald to bea bond by the 
trial Court. It was executed by Musammat 
Bilasi, defendant No. 1. The original 
creditor was Nageshwar,. defendant No. 2, 
who sold it to the plaintiff. Defendant No. 2 
admitted the claim, but defendant No. L, 
pleaded want of consideration and denied 
‘he sale in favour of the plaintiff. The 
trial Court held that the plaintiff was the 
purchaser of the bond in suit, that the 
bond was without considération and that 
the question of estoppel did nct arise in the 
case. He accordingly decreed the suit 
against defendant No, 2 and dismissed it 
against defendant No. 1. 

The sole question for decision in this 
application is whether the document in 
question is a premissory note or a bond, 

A ‘promissory note’ as defined under the 
Negotiable Instruments Act (Act XXVI of 
1581) is an instrument in writing, contain- 
ing an unconditional undertaking signed 
by the maker, to pay a certain sum of 
money only to, cr tothe order of, a certain 
person, cr to the bearer of the instrument. 
The ‘holder’ of a promissory nole, as 
defined under s. 8 of the Negotiable 
Instruments ` Act, means any person 
entitled in his own name to the possession 
thereof and to receive or recover the 
amount due thereon from the parties 
thereto, Under s. 43 of the Negotiable 
Insturments Act, a negotiable instrument 
made, drawn, accepted, endorsed or trans- 
ferred withcut consideration, or for a con- 
sideration which fails, creates no obligation 
of payment between the parties to the 
transaction. But if any ‘such party has 
transferred the instrument -with or without 
endorsement to a holder for consideration, 
such holder, and every subsequent holder 
deriving title from him, may recover the 
amount due on such instrument from the 
transferor for consideration or any prior 
party thereto. 

The document in dispute is as follows :— . 

“(I am) Musammet Bilasi, wife of Autar Gadaria, 
resident of Dhori Takia.” ° 

Whereas Rs. 20, half of which comes to Rs. 10, 
bearing interest at Rs. 2 per cent, per mensem, have 
been borrowed from Nageshwar, son of Hachchu 
Murai, resident of Dhori Takia, on account of family 
necessity witha promise to pay the sameon demand, 
so these few presents by way of rugga have been 
reduced to writing to serve as an authority.” 

‘he sale of this documente Ex. |) in favour 
of the plaintiff was effected by means ofa 
sale-deed. 

The contention of: the learned Counsel on 
behalf of the applicant is that the document 
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in question is.a promissory note though it 
is attested by witnesses, while the conten- 
tion of the other side, is that itis a bond 
because it is attested by witnesses The 
word ‘bond’ is not defincd in the Negotiable 
Instruments Act but is defined under s. 2 
(5) of the Indian Stamp Act (Act II of 1599). 
It means that it includes: 

(a) any instrument whereby a person 
obliges himself to pay money to 
another, on condition that the 
obligation shall be void if a 

_ specified act is performed, or is not 
performed, as the case may be; 

(b) any instrument attested by a witness 

* and not payable to order or bearer, 
whereby a person obliges himself 
to pay monsy to another. 

Under cl. 22 of the said section a 
promissory note is defined to mean a 
promissory note as defined by the Negotia- 
ble Instruments Act, 1881. 

It is contended on behalf of the opposite 
party that the document (Ex. 1) contains an 
unconditional undertaking, signed by the 
maker, to pay on demand to the person, in 
whose favour it is executed, a certain sum 
of money and it is attested by witnesses 
and is not payable to order or bearer, and, 
therefore, if is abond and not a promissory 
note. 

Reliance is placed on the case; Kheitra 
Mohan Saha v. Jamini Kanta Dewan, 
reported in F. L. R., 54 Calcutta, p. 445 (1). 
Reliance is also placed on the case: D. 
Rozario v. Harballabh Onkarji, reported in 
100 Indian Cases, p. 794 (2) in which it was 
held that if an instrument whereby a person 
obliges himself to pay money to another, is 
attested by a ‘wilness and the amount due 
thereunder is not payable to order or bearer, 
it.is a bond as defined in s. 2 (5) of the 
Indian Stamp Act and not a promissory note 
as definedins. 2 (22) of the Act. It was 
urged that the document was not 
‘negotiated’ but a sale deed was executed. 
The above two cases relied on by the 
learned Counsel on behalf of the opposite 
party are under the Indian Stamp Act, with 
which we have nothing to do in the present 
case. 

The words in Ex.1 are “with a promise 
to pay the same on demand”. We have not 
the slightest doubt that the intention of the 
executant was to treat the document as a 
promissory, nole inspite of the fact ihat it 
was atlested by witnésses. 

aS 54 O 445; 100 Ind. * Cas, 630; A IR 1927 Cal 


2 100 Ing. Cas, 7914; A IR 1927 Nag 195;10 N L 
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We are, therefore, of opinion that the 
document though attested by witnesses, is 
one to which the provisions of the Negotia- 
ble Instruments Actapply. This being so, 
under s. 37 of the Negotiable Instruments 
Act, the maker of the promissory note is 
liable to its purchaser, who is a ‘holder’ 
within the meaning of 8.8 of the Act, and 
the latter can recover the amount due on it, 
even if it was originally made without con- 
sideration. 

We are further of opinion that the pur- 
chaser can recover the amount on the 
principle that whenever one or two persons 
must suffer by the act of a third, he who has 
enabled that third person to occasion the 
loss must sustain it himself. 

We, therefore, allow the application aud 
decree the plaintiff's suit with costs against 
both the defendants. 

8. Application allowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 325 of 1935 
August 15, 1938 
Bosg, J. 
Musammat J ASODABAL—AppsLtianr— 
: OBJECTOR 
versus 
Tag Firm or SHRIKISHAN 
RADHAKISHAN AND OTJBRS—UREDITORg—= 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), sa. 919) 
28 (2), 58 (3), 4—Power of Insolvency Court befure 
and after adjudication — Insolvent’s property in 
custody of third person who sets up title to it~Proce- 
dure for recovering possession of such property— 
Creditor proceeding with Court's permission ~ Position 
of—Third party's proceedings to get back property— 
All creditors, if should be joined. 

There is a wide difference between the position and 
powers of the Insolvency Court before and after 
adjudication. Before adjudication the “debtor con- 
tinues in possession of the property and is, subject 
to the provisions of the Act, entitled to deal with it 
likeany other owner. Therefore in order to prevent 
alienations and waste, the Insolvency Court ie em- 
powered under s, 21 (2), Provincial Insolvency Act, to 
order attachment by actual seizure of the whole or any 
“part of the property, provided the conditions laid 
down in the proviso obtain. But these powers of 
attachment are limited to the position before adjudi- 
cation, and they are not as wide as the powers of 
attachment conferred upon a Oivil Court under the 
Code of Civil Procedure, nor is it possible to resort 
to the wider poweis of the Civil Courts under s. 5 
because that scction applies the procedureof the 
Civil Courts “subject to the provisions of the Act." 
After adjudication the position *changes entirely, 
Unders. 2&(2) the wholeof the insolvent's property 
immediately vests in the Court or the Receiver, and 
when there is no Receiver, the Court is invested with 
all the rights and is authorised to exercise all the 
powers conferred ona Receiver by the Act under 
B, 58. One ofthese rights js the right to actual 
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physica! possession ofthe insolvent’s property by the 
Reesiver, and in order to enforce that right, the 
Court is empowered under s. 56 (3) to remove any 
person who is in possession or custody of the in- 
solvent’s property, from such possession or custody, 
subject, however to the important proviso of that 
section. [p. 945, col. 1.) 

The Court has no powers under s, 56 summarily to 
direct a third person to deliver up possession of pro- 
perty of which he is in possession if he sets up a 
title, however flimsy, to it. The only power the 
Oourt has in such circumstances isto try the issue 
whether the insolventis entitled to the property or 
not under s.4. But beforethat can be done, a pro- 
per application has to be presented by the Receiver, 
when there is une, or by such one of the creditors or 
other person interested in preserving the insolvent's 
estate as the Court authorises to act when there is 
not. But the person who proceeds is either the 
Court or the Receiver and not acreditor. Even when 
a creditor is authorised to act he is acting as an 
agent of the Court and has norightor title tothe 
property itself, not even aright to possession. Ifhe 
succeeds, the property passes to the Oourtand not 
tothe creditor who conducted the proceedings. 
Cases may arise in whichthe Court, or the Receiver, 
enters into possession without obstruction because 
the person claiming the right tothe property is not 
present to object or because for some other reason he 
has omitted to doso, and then he is obliged to in- 
stitute proceedings for the recovery of possession. 
In such a suit the whole body of creditors, need not 
be joined. Chittammal v. Ponnuswamt Naicker (1), 
relied on, [2bid.] 

It isa cardinal rule of justice that no party should 
suffer for an error or omission of the Court whena 
duty is cast on the Oourt itself for acting or refraining 
from acting, 

S. 0. A. from the appellate order of the 
Court of the District Judge, Nimar, dated 
March 19, 1935,in Miscellaneous Oivil Appeal 
No. 1 of 1935 confirming the order of the 
Court of the Subordinatej Judge, First 
Olass, Khandwa, dated November 24, 1-34. 

Mr. A. V. Wazalwar, for the Appellant. 

Mr. R. Kaushalendra Rao, for the Res- 
pondent, 


Judgment.—This appeal arises out of 
an insolvency petition in which one 
Ramkishan was adjudged insolvent. The 
facts are as follows:— 

After the adjudication, the firm of 
Shrikishan Radhakishan, tae respondent 
here, applied for the attachment of certain 
properties alleging that they belonged ta 
the insolvent. The appellant objected 
claiming that the property was her own 
property and that she was in possession 
of it and her objection was overruled. She 
appealed to the lower Appellate Court and 
joined in her appeal as respondent not 
only the firm of Shrikishan Kadhakishan 
which bad applied fur the attachment buat 
also the other scheduled creditors. The 
lower Appellate Court threw out the appeal 
on the ground that the objection-petition 
"in the Insolvency Oourt was incompetent 
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because it was directed against only dne of 
the creditors, namely the firm of Shrikishan 
Radhakishan, and that the other creditors 
had not been joined thcugh théy“ought to . 
have been. The learned Judge, however, 
added thatit would be open to the 
objector to file afresh petition impleading 
all the necessary parties “if the property 
has not already been brought bo Sale.” It is 
against this decision that the objector has 
appealed here. 

In my opinion the position has been mis- 
conceived throughout. THe provisions of 
5. 28.(2) of the Provincial Insolvency Act, 
have been overlooked. It has been for- 
gotten that on the making of the” order 
of adjudication the whole of the insolvent’'s 
prcperty vests ia the Court, or in the 
Receiver when there is one under s. 28 (2) 
and that thereafter except as provided by 
the Act, no eceditor to whom the insolvent 
is indebted in respect of any debt pro- 
vable under the Act, has; “during the 
pendency of the insolvency proceedings, a.y 
remedy against the property 6f..the insol- 
vent in respect of the debt or can com- 
mence any legal proceeding except with 
the consent of the Court and on such 
terms as the Court may impose. It fol- 
lows that the creditors have no locus standt 
whatever in these matters except in so far 
as the Court permits. 

There is a wide difference between the 
position and ' powers of the Insolvency 
Oourt before and after- adjudication. 
Before adjudication, the debtor continues 
in possession of the property and is, sub- 
ject to the provisions cf the Act, entitled 
to deal with it like any other owner. There- 
fore in order to prevent alienations and 
waste, the Insolvency Court is empowered 
under s. 21 (2) to order attachment by 
actual seizure of the whole or any part 
of the property “in the possession or under 
the control of the debtor’, provided the 
conditions laid down in the proviso obtain. 
But these powers of attachment are limited 
to the position before adjudication and it 
will be observed that they are not as 
wide as the powers of “attachment con- 
ferred upon a Civil Court under the Code 
of Civil Procedure, nor is it possible to ~ 
resort to the wider powers ofthe Civil 
Qourts under s., 5, because that section 
applies the procedure of the Civil Courts 
“subject to the provisions of the Act.” 

After: adjudication the positién changes 
entirely. As I have said, under s. 28 (2) the 
wholeof the insolvent’s property immediately 
vests in the Oourt or the Rectiver, and 
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when there is no Receiver, the Court is 
invested with all the rights and is authoris. 
_ 69 to exercise all the powars conferred on a 
Receiver by the Act under s. 58. One 
of these rights is the right to actual 
physical possession cf the insolvent’s pro: 
perty by the Receiver, and in order to 
enforce that right, the Court is empowered 
under s. 56 (3) to remove any person who 
is in possession or custody of the insol- 
vents property from such possession ‘or 
custody, subject, however, to this important 
proviso. : 
“Provided that nothing in this section shall’ be 
deemed to authorise the Court to remove from the 


possessiéa or custody of property any person whom 
the insolvent has not a present right so to remove.” 


it will be observed that these provi- 
sions are the same as those to be found 


in O. XL, r. (1) (d) and r. (2) of the Code’ 


of Civil Procedure. The Receiver's rights, 
and therefore the Courts when there is no 
Receiver, re exactly the same as those of 
a Receiver under O. XL, r. (1) when the 
property is in. the hands of a third 
party. > : 
It is clear then that the Court has no 
power under s. 56 summarily to directa 
third person to deliver up possession of 
property of which hs is in possession if 
he sets up a title, however flimsy, to it, 
The only power the Oourt has in such 
circumstances is to try the issue whether 
the insolveat is entitled to the properiy 
Or not under s. 4. But before that can 
be ‘done, a proper -application has to be 
presented by the Receiver, when there is 
one, or by such one of the creditors or 
other person interested in preserving the 
insolvent’s estate as the Court authorises 
to act when there is not. See Chittammal 
Vv. Poniuswami Naicker (1). 
If the insolvent is in possession, no 
question of attachment arises. Au in» 
ventory of the property will-already have 
been furnished either under s. 22 or under 
s. 15 and all the property mentioned 
therein will automatically vest in the 
Court. Ifany item of property is omitted, 
then all that th® Court has to do is to 
order the insolvent to produce it and to 
hand over possession. Trouble can only 
arise when the property is in the posses- 
slon or control of a third person. In 
that event the proper course is to proceed 
against such person under s. 4, using the 
powers of* attachment before judgment 
conferred by the Code of Civil Procedure 
(1)50 M L J 180 at pp. 181; 152; 92 Ind. Oas. 573; 


23 L W 94; 41926) MW N 121 & 172 l 
363; 49 M 762. 4 & 172; A IR 1925 Mad. 


"179—-119 & 120 , 
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read with s. 5,if necessary. But the per- 
son who proceeds is either the Court or 
the Receiver and not a creditor. Even when 
a creditor is authorised to act, he is acting 
as an agent of the Oourt and has no 
right or title to the property itself, not 
even a right to possession. If he succeeds, 
the property passes tothe Court and not 
tothe creditor who conducted the proceed* 
ings. 

Oases may arise in which the Court, or 
the Receiver, enters into possession with- 
out obstruction because the person claim- 
ing the right to the property is not pre 
sent to object or because for some other 
reason he has omitted to do so, and then 
he is obliged to institute proceedings for 
the recovery of possession. What these 
proceedings should be, whether by appli- 
cation or by separate suit; need not be 
considered here, but in either case they. 
will be under s. 4, and in either case 
they will have to be directed against the 
person or authority in whom the property. 
has vested. In no conceivable circmus 
stances can this be either against an in- 
dividual creditor or the whole body of 
creditors taken together. Therefore to 
direct the appellant in this appeal to file 
fresh objections in which the whole body 
of creditors is impleaded is both unneces- 
sary and wrong. 

The true position is this. It is clear 
from the fact that attachment was asked 
for that the property was neither in the 
possession or in the control of the iasol- 
vent. Therefore in the absence of a 
Receiver it was the duty of the Court to 
institute proceedings under s. 4 against 
the appellants who were in actual pos- 
session and, if necessary, to attach the 
property before judgment. But as this 
would lead to comp,ications, the more 
convenient course was clearly 10 authorise 
one of the creditors to conduct the pro- 
ceedings on its behalf under s. 28 (2). 


Now this is what should have been done, 


and in substance what has been done, 
though it is clear that neither of the 
Courts below has applied its mind to these 
facts or issued any express order of au- 
thority to the respondent firm of Shrikishan 
Radhakishan to act on behalf of the Court. 
But defects or irregularities of procedure 
which do not affect theemerits can be 
cured or waived under s. 99 of the Code 
of Civil Procedure, and in any case it is 


_.a cardianal rule of justice that no party 


should suffer for an error or Omission of 
the Court when a duty is cast on the 
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Court itself for acting or refraining from 
acting. Therefore what I now have to see 
is whether prejudice has been caused to 
any party or whether there has been a mis- 
carriage of justice. 

It appears from the proceedings that 
the firm of Shrikishan Radhakishan, is 
the principal creditor. It also appears that 
this firm is the only creditor who has been 
attending the hearings with any attempt 
at regularity and who has been taking 
any real interest in the insolvency. In 
the circumstances had the law been pre- 
sent to the mind of the learned trial Judge, 
there is no other creditor whom he could 
more suitably have selected for conduct- 
ing the proceedings cn behalf of the 
Court. I am satisfied that the rights of 
the remaining creditors were safe in this 
firm's hands. In the circumstances since 
this firm has actually been conducting the 
proceedings, its actions must be deemed 
to have been with the requisite 
authority and permission, That being 
Bo, when the case reached the. stage 
of appeal, the only person who need 
have been joined as a party to the 
appeal was the creditor who had been 
permitted to conduct the proceedings in 
the lower Court and who in the eye of 
law was only an agent of the Court 
itself. The other creditors had no locus 
standi and were unnecessry parties to 
the appeal. 
“The appeal is allowed and the order 
of the lower Appellate Court set aside. 
It will now proceed to hear and deter- 
mine the appeal before it and decide it 
according to law. In view of the fact that 
the appeal here was not opposed and that 
all that both sides wanted was a clear 
pronouncement as to the correct procedure, 
and also in view of the fact that the res- 
pondent firm was acting on behalf of the 
Court in place of a Receiver, I direct that 
the appellant’s cosis of this appeal be paid 
aad insolvent’s estate. Counsel's fee 

S. 30. ° 


D. ‘Appeal allowed. 
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under s. 100, if can challenge findings of fucts— 
Purpose of O. XLI, r. 22 (1), etplained—Appeal—~ 
Right to—Findings of fact against but decision in 
favour of party—Such party if has right. of appeal 
—Appeal from order granting review—Right 
limited to O. XLVII, r. 7, Civil Procedure Code 
(Act V of 1908), only—Review granted on wrong 
view of r. 1,0. XLVII—Appeal on that ground, 
if maintainable—Letters Patent Appeal—Court can- 
not try issue on evidence—Letters Patent (Rangoon), 
cl. 13—Practice of Court in granting certificate 
under—Review—Lrroneous view of law—Refusal to 
consider findings of fact—Review, if can be granted 
—Burmese Buddhist Law—Testamentary disposition 
in guise of gift—Validity. 

Per Mya Bu, J.—Section 100, Civil Procedure 
Code, is an enabling section, It enables a party 
aggrieved by a decree passed in appeal by a 
Oourt subordinate to the High Gourt. Sec- 
tion 101 restricts the grounds of such ° appeal 
only to the grounds mentioned ins. 100. The res- 
triction is imposed on the party appealing against 
a decree passed in appeal by a Court subordinate 
to the High Oourt. There is thus nothing in the 
language of these two sections which give counten- 
ance to the view that a respondent in an appeal 
under s, 100, Civil Procedure Gode, is debarred 
from challenging the correctness of the findings of 
fact of the First Appellate Court. which, in spite of 
such findings, dismissed the appeal. On the other 
hand, under QO, XLI, x. 22 (1), itis open to a res- 
pondent to suppoit the decree under appeal on any 
of the grounds decided against him in the Court 
below. Order XLII, r, 1, provides that the rules 
in O. ALl, ghall apply, so far as may be, to 
appeals from appellate decrees, If the statement that 
a Uourt of second appeal is bound by the findings 
of fact of the First Appellate Oourt holds good, 
both as against an appellant and as against @ 
respondent, it is inconceivable that the Legislature 
permits a respondent to support the decree of the 
lower Appellate Oourt on any of the grounds decid- 
ed against him in the Court below in a case in 
which there are both issues of fact as well as issues 
of law or issues of mixed fact and law. Where a 
respondent takes any cross-objection to the decree, 
such cross-objection would be governed by the rules 
of procedure governing an appeal, because under 
O. XLI, r. 22 (1), a cross-objection must be such as 
the respondent could have taken by way of appeal. 
lt is to be noted that a cross-objection is a cross- 
objection to the decree, and where the decree is 
entirely in favour of the respondent, there is 
nothing to which it is necessary for the respondent 
to take crcss-ubjection. Abinasn Chandra v. Nara- 
hart Mather (8) and Baluswami Aiyar v. Lakshmana 
Aiyar 19), applied, WPertap Chunder Ghosh v. 
Mohendranath Purkait (3), Durga Chowdhurant v. 
Jewahir Singh (4), Kamratan Sukul v. Nandu (5), 
Nafar Chandra Fat v. Shukur Sheikh (6) and Ma 
Pyu v. K.C. Mitra (7), referred to. [p. 950, cols, 1 & 2.] 

The mere fact that there are“adverse findings of 
fact or even of jaw on the other issues in the 
judgment of the District Court gives the party 
no right of appeal whatever, (p. y43, col, 2] 

An appeai lies from an order admitting an ap- 
plication tor review, but, it is a limited right of 
appeal on one or other of the three grounds set 
out in O.XLVIi, 1. 7 (1) o£ the Uode. Order ALI, 
r. lw), Which allows the appeal, gaust be read 
with the provisions of O."ALVI, r.7 (1). Where a 
Court bearing in mind the provisions of O. XLVU,. 
r. l, grants an application for review, it cannot be 
said to contravene the provisions of O. XLVII, 
r. 4 merely because it may have taken a wrong 


“ 


* 
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view as ‘to the meaning of r.1. An Appellate 
Court would be acting without jurisdiction, if on 
this ground alone it sets aside an order of the 
lower Court granting a review. Hari Charan Saha 
v. Baran Khan (15) and Lan Tin Ngan v. Ma Mya 
Kyin (18), relied on; Chajju Ram v Neki (10), ex- 
plained. [p. 953, cols. 1 & 2.} 

After two Oourts have properly ‘considered the 
evidence and come to a concurrent finding upon 
an issue of fact, it is not the function of the Oourt 
hearing a Letters Patent Appeal to try the issue 
upon the evidence over again. [p 952, col. 2.| 

The practice of the Rangoon High Court is to 
grant certificates under cl. 13, Letters Patent only 
in cases in which doubtful questions of law or pro- 
cedure exist which deserve re-consideration, and this 
practice is sound in principle in view of the fact 
that questions of fact cannot constitute valid grounds 
even of a,second appeal under the Oode. [tbid | 

Where the vudge erroneously holds that he was 
bound by the findings of fact of the lower Court 
which is tantamount to a refusal to consider the 
cass upon those issues, there is sufficient cause for 
review. Chajju Ram v. Neki(10), Murari.Rao v, 
Balavant Dikshit (11), Gopika Raman Ray v. Mahar. 
Ali (12) and J. N. Surty v. T. S. Chettiar Firm (13), 
reliedon. [p. 95), col. 1. 

It is not only a death-bed gift whichis void under 
the Burmese Buddhist Law but a gift in the nature 
of testamentary disposition, or, in other words, a 
testamentary disposition in the guise of a gift is 
also void as contravening the fundamental principles 
of the Burmess Buddhist Law which recognizes no 
form of succession other than intestate succession. 
U Tezawunta v. Maung Zaw Pe (1) and Mg Thu Ka 
vaU Thunanda (2), relied on. [p. 948, col. 2.) 


L. P. A. from the decree of the High 
Oourb in Civil Miscellaneous Application 
No. 11 of 1937, dated March 19, 1937. 

Mr. Paget, for the Appellants. 

Mr. H.S, Doctor, for the Respondent. 


Mya Bu, J.—This is a Letters Patent 
Appeal brought on a certificate granted 
under the latter part of cl. 13 of the 
Letters Patent of this High Coart. An 
uncommon feature of this appeal is that it 
is an appeal against the judgment and 
decree passed on review of a judgment 
passed in a civil second appeal. The maia 
point for determination in this appeal is 
whether the law permitted the learned 
Judge wno granted the certificate (Dunk- 
ley, J.), to review the judgment which he 
had passed in the second appeal. The argu- 
. ment of the learneg Advocate for the appel- 
Jants is directed to show that none of the 
grounds requisite under O. XLVII, r. 1, 
Civil Procedure Code, for the granting of 
a review existed in this case. Under 
O. XLVII, r.1, an application for a review 
of judgment is competent only if it is 
based on apy ofthe following grounds: (1) 
discovery of new and important matter or 
evidence which after the exercise of due 
diligence, was not within his (applicant's) 
knowledge or could not be produced at the 
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time when the decree was passed or order 
made; (2) some mistake or error apparent 
on the face of’ the record, and (3) any 
other sufficient reason. On behalf of the 
respondent it is contended thatthe review 
was justified on the third of the grounds 
enumerated above. 

The case originated in a Sub-Divisional 
Court where the appellants, Ma Lon and 
Ma Tin Shwe, instituted the suit under 
O. XXI, r. 63, for a declaration that cer- 
tain immovable property which had been 
attached at the instance of the respondent 
in execution of a money decree obtained 
against the estate of Daw Pon, deceased, 
mother of Ma Lon and grandmother of Ma 
Tin Shwe, was nob liable to attachment 
and sale in executicn of that decree. The 
appellants alleged in the plaint that the 
property in question had been conveyed to 
them during the lifetime of Daw Pon by a 
registered deed of gift. It is common 
ground that Daw Pon died about six 
months after the alleged gift. According to 
the certificate of report of her death, she 
was 89 years of age. The respondent con- 
tested the suit denying the execution of 
the deed of gift by Daw Pon and averring 
that it was a fictitious transaction made in 
order to defeat and delay the claims of 
Daw Pon’s creditors and further, that the 
transaction was tantamount to a testamen- 
tary disposition which is invalid as being 
in contravention of the principles of the 
Burmese Buddhist Law. The pleadings gave 
rise to five issues that were framed by the 
Court of first instance, but for our present 
Purposes ib is necessary to point out only 
three, namely : l 

“1. Did the late Daw Pon execute the deed of gift, 
bs A jointly with Maung Po San and Ma Ngwe 
In 


2. Was it made by the late Daw Pon “to defeat 
or delay the claims of her creditors? 
Whether the gift of the properties by Daw 
Pon was in the nature of testamentary disposition 
for rendons given in para. 6 of the written state- 
ment?” 


Issue No. 1 is purely one of fact, and as 
such, turned upon the evidence adduced at 
the hearing. Under Issues Nos. 2 and 3 the 
questions that arose were whether, in the 
circumstances which the Court considered 
proved in the case, an inference can be 
properly drawn either with respect to Issue 
No. 2, that the transfer ‘was made with 
intent to defeat or delay the creditors or 
with reference to Issue No. 3, it amounted 
to a disposition of property intended to take 
effect only after the death of Daw Pon. 
Although no objection was taken in the’ 
written statement to the validity of the 
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alleged. deed of gift on the ground of want 
of due registration and therefore no issue 
was framed as to whether the deed of 
gift, was void by reason of any legal defect 
concerning its registration, the parties 


appear to have been fully conscious of such: 


question being involved in the case, during 
the. progress ofitshearing. Upon this point, 
the respondent's case was that Maung Po 
San, father of Ma Tin Shwe and son of 
Daw Pon, who held a general power-of- 
attorney from Daw Pon. and was also one 
of the executants of the deed of gift, was 
not duly authorized to present the deed for 
registration. 


‘The learned Sub-Divisional Judge dis- 
cussed the oral evidence in all its material 
parts and answered Issue No, l as framed in 
the negative, and also held, upon his inter- 

‘pretation of the power-of attorney of 
Maung Po San, .hat he was not duly 
authorized to present the document for 
registration on behalf of Daw Pon. The 
learned Sub-Divisional Judge also found 
Issues Nos. 2 and 3 adversely to the Appel- 
ldnts. Accordingly the suit was dismissed. 
The appellants appealed to the District 
Oourt. The learned District Judge also 
came to the conclusion that Maung Po San 
was not duly authorized to present the 
deed for registration and therefore held that 
the appeal must fail, but continuing, he 
observed : 

“But on the other grounds I would say briefly 
that the reasons given by the lower Court for 
holding that Daw Pon did not herself execute the 
deed, do not cemmenrd themselves to me. Both the 
Witnesses to the deed (P. Ws. Nos. 3 and 4) say that 
she did, and the evidence of Po Hmein (D. W. No. 2), 
the writer of the deed, who says that she did not, 
and that she allowed Po San to sign for her, is 
unworthy of credit. This is by no means the first 
occasion on which the writer of a deed has come 
into ‘Court*and professed to have been the party to 
a fraud of a similar nature, Such evidence is 
always to be looked upon with grave suspicion. 

Ga * 


‘As regards the death-bed gift, a deed made six 
months before death cannot possibly be so regarded. 
* * * * 


‘Last, there is the question of intent to defeat 
and delay the creditors. The only creditor was the 


mortgagee and it is clear that it was not till after, 


Daw Pon's death that there was any failure to 
pay land revenue and Aung Kin’s eviaence that he 
was pressing fcr a mortgage of the remaining pro- 
petty is unsupported by any other witness. 

He speaks to the interest due but fails to men- 
tion ithe amount heweh however, cn the issues 
actually fiamed, my findings are contrary to those 
of the lower Court, | am bound to hold as above 
stated that the deed of gift was not duly registered 
and therefore fails.” i 


“ It is clear that the learned District J udge - 


dealt with. the facts of the case in the 
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briefest manner and his. judgment in that 
respect is opposed to the well-known 
principles under which the power of the 
Appellate Court to disturb the findings of' 
fact arrived at by a trial Court should be 
exercised. 

Upon the question as to the validity of- 
the alleged gift under the Burmese Buddhist’ 
Law, although the judgment of the trial. 
Court shows some confusion of thought 
between a death bed gift and a gift in the. 
nature of testamentary .disposition, there- 
can be no doubt that the learned Sub-Divi- 
sional Judge regarded the gift in question. 
“to be in the nature of testamentary dis- 
position.” The judgment of the District 
Court omitted to deal with that aspect of. 
the question while the law is clear that it 
is not only a death-bed gift which is void j 
under the Burmese Buddhist Law but a gift 
in the nature of testamentary disposition, 
or, in other words, a testamentary disposi- 
tion in the guise of a gift is also void as 
contravening the fundamental principles of 
the Burmese Buddhist Law which recognizes 
noform of succession other than intestate 
succession: see U Tezawunta v. Maung 
Zaw Pe (1) and Ng Thu Kav. U Thu- 
nanda (2). Upon the finding that Maung Po 
San was not authorized to present the deed 
of gift for registration, the appeal in the 
District Oourt failed and was dismissed, So 
the findings expressed in the judgment of 
the District Court on the other issues were 
not necessary for the effective disposal of the 
appeal. Since the District Ovurt dismissed 
the appeal, the party aggrieved ‘thereby 
were the appellants. In spite of the obser- 
vations in the judgment, the decree was 
entirely in the respondent’s favcur. The 
appellants were the only party entitled to- 
present’ an appeal against the decree and 
an.appeal by them wouldjbe entertained if 
it was brought in the manuer provided by 
law, namely,s. 100, Civil Procedure Code. 
The mere fact that there are adverse 
findings of fact cr even of law on the other 
issues in the judgment of the District Court 
gave the respondent noeright of appeal. 
whatever. The appellants filed their second - 
appeal in this Court. 1t was heard by my- 
learned brother Dunkley, J. who delivered 
his judgment immediately upon the clse of : 
the hearing, the opening words -of that’ 
judgment are: i O MÉ 

“Fhe short point raisa in this second appeal is 
whether a certain registered deed cf gift upon which 

(1) 10 R 224; 139 Ind. Cas, - 278; AIR 1932 Rang 
104; Ind, Rul. (1982) Rang. 179. 

i) 5 R 871; 105 Ind. Cas, 51; A I #1927 Rang. . 
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the suit was brought. in the Sub-Divigional Court was 
properly presented for registration,” 

On a true translation of the power-of- 
- attorney on which Maung Po San acted the 
learned Judge found that the power-of- 
‘ attorney itself gave ample. authority to 
“ Maung Po San to present any document 
whatever for registration on behalf of Daw 
“Pon and held that the ground upon which 
. the lower Appellate Court had agreed with 
the Sub-Divisional Court in dismissing the 
suit of the appellants was wrong. The 
learned Judge then went on to observe: 

“On the questions of fact the learned District 
Judge's judgment is extremely brief and he does not 
appear to have dealt with these questions in detail 
but he has come to findings on all the questions of 
fact and in regard to the facts he has differed entire- 
ly from the findings ofthe Sub-Divisional Court and 
his judgment sets out that if he had been ableto 
hold that the deed of gift in question had been 
registered, he would have’ decreed the plaintiffs- 
appellants’ suit. There is no special right of second 
appeal on the facts and consequently his finding of 
fact on the first appeal are binding upon me and I 
therefore have no alternative but to set aside the 
judgments and decrees of both the lower Courts and 


to allow this appeal and to decree the suit of the 
plaintifis-appellants.” 


After this judgment the respondent pre- 
sented an application for a declaration 
under cl. 13 of the Letters Patent with a 
view to tke institution of a Letters Patent 
Appeal against that judgment but before 
the final disposal of that application the 
respondent filed the application for review 
which the learned Judge granted by an 
order dated March 15, 1937. In view of 
this order the respondent withdrew the 
‘application for a certificate under cl. 13 of 
_ the Letters Patent. On the hearing of that 
application for review, the learned Advocate 
for the applicant (the present respondent) 
submitted that it was unnecessary for the 
lower Appellate Oourt to deal with the 
appeal on the facts because the conclusion 
which the learned District Judge arrived 
-at on the question asto the due presentation 
‘of the document for registration was 
sufficient to dispose of the appeal against 
the appellants, and if the second appeal had 
come to this Oort in that state on revers- 
ing the decision of the learned District 
Judge on that point, this Court should have 
referred the case back to the District Court 
‘for hearing on the questions of fact and if 
-after such remand the learned District 
J udge came to the same findings upon the 
questions of fact and ccnsequently in view 
of the findings by this Court upon the 
question as to the due presentation of the 
deed for segistration allowed the appeal, 
the applicant (the present respondent) 
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would under the provisions of s. 11, Burma 
Courts Act, have had a special right of 
appeal in regard to the facts to this Court. 
Tais submission met with the approval of 
the learned Judge who came to the conclu- 
sion that by his decision in the second 
appeal the respondent had been deprived 
of the right of appeal which she ought to 
have had unders. 11, Burma Courts Act, and 
further agreed that he was wrong in follow- 
ing the findings of fact of the lower Appel- 
late Court and in holding that they were 
binding upon him. Then observing: 

g ed one or the other of ,the 
= peor Sat treated the findings of 
fact of the learned District Judge as being unneces- 
sary to the decision of the appeal before him and 
therefore of no effect and remanded,the appeal to the 
District Court for a fresh judgment upon the facts, 
or I could have taken advantage of the provisions of 
s. 103, Civil Procedure Code, and decided these ques- 
tions of fact myself.” | 

The learned Judge set down the hearing 
of the appeal on the facts: the result of 
such hearing was the judgment of March 19, 
1937, in which the learned Judge disagreed 
with the finding of the lower Appellate 
Court and upheld that of the Court of first 
instance onthe issue as tothe execution of 
the deed of gift by Daw Pon and ordered 
that his judgment in the second appeal be 
reversed and instead thereof a decree be 
passed dismissing the second appeal and 
dismissing We suit of the appeliants with 
costs throughout. 

In ANGE the propriety of the order of 
March 16, 1937, granting the application 
for review, it is contended on behalf of the 
appellants that the learned J ndee S oo 
clusion that, by his judgment in the aa 
Second Appeal he had deprived the respond- 
ent of her right of appeal which she ought 
to have had under s. lH, Burma Courts 
Act, ig erroneous. Inasmuch as this conclu- 
sion presupposes the right in the respondent 
to have the case sent back to the oven 
Court for hearing on the question of fact, 
while in law the respondent did not ia 
such a right, it must be conceded that the 
contention is well-founded. But the order 
granting the application for Bot ies m 
passed solely on that ground. Althoug l : 
learned Judge agreed with the argana s : 
the learned Advocate for the applicant (the 
present respondent) he’ held, quite cor 
rectly, that on his answering the er 
of Jaw in favour of the appellants; ; Pe 
were two courses open to him, name y Q 
or treating the findings of fact ot the 
learned District Judge as being ramets 
to the decision of the appeal and of remand- 


. 45 IA 183; 230 WN 315; 9 L W 552 (P ve 
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ing the appeal to the District Court for a fresh 
judgment upon the facts, or (2) of taking 
advantage of the provisions of s. 103, Civil 
Procedure Code, and of deciding this question 
of fact. What made Dunkley, J. fail to adopt 
either one or the other of these two courses 
was his notion that the findings of fact of 
the learned Judge of the lower Appellate 
Court were binding upon him. In attempt- 
ing to show that that notion iscorrect, the 
learned Advocate for the appellants has laid 
before us the rulings of their Lordships of 
the Privy Councilin Partap Chunder Ghose 
v. Mohendranath Purkait (3) Durga Chow- 
ahrani v. Jewahir Singh (4), Ramratan 
Sukal v. Nandu (5) and Nafar Chandra 
Pal v. Shukur Sheikh (6) and a ruling of 
my learned brother Baguley, J. in Ma Pyu v. 
K. C. Mitra (7). The effect of these rulings 
is to make exp'icit the meaning of s. 100 
read with s. J01, Oivil Procedure Oode, 
which permits a second appeal tothe High 
Oourt only on any of the following grounds, 
namely (a) the decision being contrary to 
law or to some usage having the force of 
law; (b) tbe. decision having failed to 
determine some material issue of law or 
usage having the force of law; (e) asub- 
stantial error or defect in tLe procedure 
provided by tke Code or by any other Jaw 
for the time being in force, which may 
possibly have produced error or defect in 
the decision of the case upon the merits. 

They also point out as a necessary corol- 
lary to the rules contained in those sections 
that the finding of the first Appellate 
Court upon a question of fact is final, One 
cannot fail to notice upon a perusal of these 
cases that this statement is made with 
reference to the rights of an appellant ina 
second appeal or, in other words, the rights 
of the Gourt in a second appeal to re-consi- 
der questions of fact at the instance of the 
appellant. The statement does not affect 
the respondent’s right of contesting the 
findings of fact of the first Appellate Court 
in the course of a second appeal which is 
prosecuted against him. 

Section 100 is an enabling section. It 
enables a party aggrieved by a decree 
passed in appeal by a Oourt subordinate 
to the High Oourt. Section 101 restricts the 
grounds of such appeal only to the grounds 
mentioned in s. 100, The restriction is 

(3) 17 O 291; 161 A 233; 5 Sar. 444 (P O). 

(4) 18 O 23; 17 I A 122; 5 Bar. 560 (P O). 


(5) 19 O 249; 19 I Al; 6 Sar. 119 (PO), 
(6) 46 O 189; 51 Ind. Cas. 760; A I R 1918 P O 92: 


(7) 6R 5&6; 114 Ind. Oas. 538; A IR 19 


8 Rang. 
303; Ind. Rul. (1929) Rang. 106. 
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imposed on the party appealing against a 
decree passed in appeal by a Court subor- 
dinate to the High Court. There is thus 
nothing in the language of these two sec- 
tions which gives countenance to the view 
that a respondent in an appeal under 
s. 103, Civil Procedure Oode, is debarred 
from challenging the correctness of the 
findings of fact of the First Appellate Court 
which, in spite of such findings, dismissed 
the appeal. On the other hand, under O. XLI, 
r. 22901), it is open tō a respondent to 
support the decree under appeal on any of 
the grounds decided against him in the Court 
below. Order XLII, r. 1, provides that the 
rules in O. XLI shall apply, so far as may 
be, to appeals from appellate decrees, If 
the statement that a Court of second appeal 
is bound by the findings of fact of the first 
Appeallate Court holds good, both as 
against an appellant and as against a res- 
pondent, it is inconceivable that the Legis- 
lature permits a respondent to support the 
decree of the Jower Appellate Court on any 
of the grounds decided against him in the 
Court below in a ease in which there are 
both issues of fact as well as issues of law or 
issues of mixed fact and law, Where a res- 
pondent takes any cross-objection to the de- 
cree, such cross-objection would be governed 
by therules of procedure governing an ap- 
peal, because under O. XLI, r, 22 (1) a cross- 
objection must be such as the respondent 
could have taken by way of appeal. It is to 
be noted that a cross-objection isa cross- 
objection tothe decree, and where the decree 
is entirely in favour of the respondent, 
there is nothing to which it is necessary for 
the respondent to take cross objection: see 
Abinashehandra v. Narahari Mather (8), 
and Baluswami Atyar v. Lakshmana Aiyar 
(9). These cases.deal with the respon- 
dent's right in a first appeal, but they are 
useful as showiog that, for the sole 
purpose of supporting and not for the 
purpose of objecting to a part or parts 
of the decree, it is unnecessary to file any 
cross-objection. For these reasons, I am 
in entire agreement With my learned 
brother, Dunkley, J., that he was wrong in 
holding inhis judgment in second appeal 
that he was bound by the findings of fact 
of the Oourt of first appeal. 

Unless and until the appellants could 
satisfy the High Court (1) that the deed 
of gift was executed*by Daw Pon, and (2) 

(8) 57 0289; 123 Ind. Cas. 444; AI R1930 Cal 
165; 50 O L J 260; Ind, Rul. (1930) Cal 332. 

(9) 44 M 665; 63 Ind. Cas. 374; A IR1921 Mad. 


172: 41 M L J 129; 13 L W 562; 29 MUT 308; (1921) 
M WN 316(F B). 
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that the deed’. was duly presented for 
registration, the foundation upon which 
their sult was based would never be 
established. Assuming that they succeeded 
in establishing these points in the second 
appeal, that would not conelude the whole 
case in their favour, because the question 
whether the transaction was in fraud of 
creditors and the question whether it was 
a testamentary disposition in the guise of 
a gift were still at large, and a finding in 
favour of the.respondents on either of 
these two questions would be sufficient to 
conclude the case against the appellants. 
Therefore in the second appeal before 
Dunkley, J. in addition to his finding in 
favour of the appellants that the deed was 
duly registered, it was necessary for him 
fo answer the three other issues in the 
appellents’ favour to establish a proper 
basis on which a decree in their favour 
could be made. As he was not bound by 
the findings of the lower Appellate Oourt 
on those issues, it was incumbent upon the 
learned Judge to give his considered 
decisions on them. Even assuming for the 
sake of argument that the learned Judge was 
bound by the findings of the lower Appellate 
Court, on such issues, the lower Appellate 
Oourt had given no finding on the question 
whether the alleged gift was a testamentary 
disposition in the guise of a gift which, if 
answered in the respondents’ favour would 
disentitle the appellants to the decree 
which was passed in their favour in the 
second appeal. In view of the fact that 
the learned Judge erroneously held that 
he was bound by the findings of the 
lower Appellate Court on such other issues, 
which is tantamount to a refusal to 
consider the case upon those issues and of 
the further fact that the learned Judge 
‘passed a decree which, even if he was 
bound by the findings of the lower 
Appellate Court, would have no proper 
foundation unless the question of the 
validity of the gift under the principles 
of the Burmese Buddhist Law was decided’ 
in favour of she appellants, I am of the 
opinion that the judgment passed in the 
second appeal was a fit and proper one for 
review. 

It is contended on behalf of the appel- 
lants that the mistake or error, which the 
learned J udge declared that he had com- 
mitted, was ot ay error apparent on the 
face of the record, nor did it constitute 
Sufficient reason within the meaning of 
O. XLYII, r.l. In support of this con- 
tention the decision of their Lordships of 
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the Privy Council in Chajju Ram v. Neki 
(10), has been relied on, In that case 
their Lordships held that the provisions 
of O. XLVI, r. 1, must be interpreted 
strictly, that the words “any other sufficient 
reason” in that Rule meant a reason at 
least analogous to those specified imme- 
diately previously and that it was not a 
sufficient reason for granting a review 
that the order sought to be reviewed 
proceeded upon an incorrect exposition of 
the law. Since then there have been 
cases in which opinions as to the effect of 
this decision were expressed. In Murart 
Rao v. Balavanth Dikshit (11), a Banech of 
the Madras High Oourt expressed the 
opinion that each case must be judged 
by itself and that where the error of law 
was such that it was clearly apparent on 
a perusal of the record, there was ground 
for granting areview. Accordingly, where 
a Judge dismissed a suit on the ground that, 
as between the plaintiffs who were the 
nearest agnates and the defendants who 
were the sister's sons of the last male 
owner, the latter were the preferential heirs 
under the Mitakshara law prevailing in the 
Madras Presidency, the error was regarded 
as an error of law apparent on the face of 
the record and that the Judge was compe- 
tent to granta review. A Bench of the 
Calcutta High Oourt came to the conclu- 
sion that the discretion of the Oourt in 
saying what is ‘sufficient reason” within 
tha meaning of O. XLVII r. 1, Civil Proce- 
dure Code, isnot so rigidly circumscribed 
that an analogy mast be discovered between 
the two grounds specitied, namely, the “dis- 
covery ‘ofa new and...important matter 
orevidence” and “somes mistake or error 
apparent on ths face of the record” Gopika 
Raman Ray v. Mahar Ali (12) In J. N. 
Surty V. T. S. Chettyar Firm (13), Brown, J. 
following Murari Rao v. Balavanth Dikshit 
(11); held that, although anerror of law 
was not necessarily a ground for review in 
tha particular case before him, as the 
app3al had been decided purely on a coa- 
sideration of s.5, Limitation Act, on the 
assumption thatthe appeal was barred by 

(10) 31, 127; 72 Ind. Oas. 566; A I R 1922 P O 
112; 49 I A 144; 30 M LT 296; 26 O W N 697; 41 
P L R (PO) 1922: 3P L T 435, 16L W 37; 17 
P W R1922; 43 M [L J 332; 2t Bom, LR 1286; 4 
U P L R (PO) 99; 36 O L'F 459 (PU. 


(11) 46 M955: 76 Ini, Oase 342; A IR 1924 Mad, 
98: 45M L J 309; 18 L W 363; (1923) MWN 


761. 
(12) 390 L J 247; 81 Ind. Oac. 733; AIR 1924 


Gal. 872. 
(13) 4 R 265; 98 Ind, $Oas. 417; A IR 1927 Rang. 
20. l 
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limitation without considering a most 
important point relevant to the question 
whethet it was barred, and the facts mate- 
rial for the decision of such point were all 
on that record, a failure of the (Court to 
consider this point, though not urged and 
argued on appeal, was analogous to a mis- 
take or error apparent on the face of the 
record. I corcur in the opinions expressed 
in these cases. 

In my opinion, the error which Dunkley, J. 
declared that -he had committed, is no 
less an error of law apparent on the face 
of the record than that which was held to 
have justified the order granting the review 
in Murari Rao v. Balavanth Dikshit (11). 
Tf, however, the whole subsiance of the 
judgment in the second appeal is taken into 
account, namely, the erroneous view that 
the learned Judge was bound by the find- 
ings of fact of the lower Appellate Court, 
which was tantamount to a refusal to con- 
sider the questions of fact, and the passing 
of the decree in favourof the appellants 
in the absence of a finding in their favour 
upon theissue as to the validity of the 
alleged gift under the Burmese Buddhist 
Law be taken into account, the case becomes 
a much stronger one for review. Whether 
-or notin the course of the hearing of the 
second appeal the learned Advocate for the 
respondent requested the learned Judge to 
give him a hearing upon the issues involved 
in the case other than that relating to the 
due registration of the deed of gift does 
not affect the question whether there was 
an error apparent on the face of the record 
in the judgment in second appeal or whether 
there was any other sufficient reason to 
justify the grant of the application for re- 
view.. If the law permitted the respondent 
to contest the findings of fact of the lower 
Appellate Oourt at the hearing of the second 
appeal, even if the Advocate for the res- 
pondent submitted that he had no right to 
do so, such submission would not be suffi- 
cient to destroy the respondent's legal rights 
(see Beni Pershad Koeri v. Dudh Nath Roy 
(14), at p. 221*) or to relieve the Court of its 
-duty to give its considered judgment on 
those issues, and the error committed by the 
Court would no less be an error. 

In the order of Dunkley, J. granting a 
certificate under cl. 13 of the Letters Patent 
in this appeal, there isno indication as to 
the point.or point on which the case was 
considered to deserve consideration in the 
. (14) 261 A 216; 27 O 156; 7 Sar. 580; 40 W N 
274 (P 0). 
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Letters Patent Appeal. Therefore, the learn- 
ed Advocate for the appellants asks us to 
allow him to go into the evidence for the 
purpose of showing that the findings of facts 
(i.e. that execution of the deed by Daw 
Pon was not. proved) arrived at by the 
learaed Judge in his judgment on review 
were erroneous. For the purpose of dispos- 
ing of this request, but without in any man- 
ner suggesting that in an order granting a 
certificate under cl. 13 of the Letters Patent, 
the point or points for consideration should 
always be indicated. I desire to point.out 
that in my experience, the practice of this 
Court is to grant such certificates only in 
cases in which doubtful questions of law or 
procedure exist which deserve re-considera- 
tion, and this practice is sound in principie 
la View of the fact that questions of fact 
cannot constitute valid grounds even of a 
second appeal under the Code. In the present 
case, it is manifest that afier a thorough re- 
consideration of the evidence on the record 
and coming to the same conclusion upon the 
question of execution of the deed of gift by 
Daw Pon as the trial Court, Dunkley, J. can- 
not be regarded as having considered that a 
further consideration of the question of fact 
turning on the evidence was needed. In my 
opinion, the proper principle to adopt is that, 
after two Courts have properly considered the 
evidence und come toa concurrent finding 
upon an issue of fact, itis not the function 
of the Court hearing a Letters Patent 
Appeal to try the issue upon the evidence 
over again. 

The question whether there were: valid 
grounds for the order granting the applica- 
tion for review, which is the only question 
of law in the case, having been decided in 
favour of the respondent, this appeal fails, 
It must also be observed that no appeal 
lies under the Code from an order rejecting 
an application for review, nor does an 
appeallie from an order granting an appil- 
caticn for review, except on the grounds 
specified in O. XLVII,r. 7 (1), and such 


e grounds are: (a) that the application was 


in contravention of the prpvisions ofr. 2; 
(b) that the order was in contravention of 
the provisions of r. 4, or (e) that the 
application was after the expiration of the 
period of limitation prescribed therefor and 
without sufficient cause. 

The objection taken in this appeal.to the 
order granting the application fer review 
may shortly bestated to be that the appli- 
cation does not satisfy the conditions laid 
down in O. XLVII, r.'l; inasmuch as there was 
no mistake or errorapparent on the face 
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of the record or.any other sufficient reason. 
The ground of objection in this case does 
not fit in with any of the grounds enu- 
meraled in O. XLVII, r. 1. The only one of 
the latter grounds which it is relevant to 
consider in this case is that set out in 
cl. (b). Rule 4, provides: 

“|, Where it appears to the Court that there is 
not sufficient ground for a review, it shall reject the 
application. i ; 

. 2, Where the Court is of opinion thatthe applica- 
tion for review should be granted, it shall grant the 


same. 

Provided that: ° 

(a) no such application shall be granted without 
previous notice to the opposite party, to enable 
him to appear and be heard in support of the de- 
eree or order, review of whichis applied for; and 

(6) no such application shall be granted on the 
grouud of discovery of new matter or evidence 
which the applicant alleges was not within his 
knowledge, or could not be adduced by him when 
the decree or order wag passed or made, without 
strict proof of such allegation,” 


{t is contended, on behalf of the appel- 
lants, that the Court entertaining an appeal 
from an order granting anapplication for 
review may properly consider the sufficiency 
of the ground in support of the application 

.for review under r, 1. This, in my opi- 
nion, is an untenable proposition. If this 
proposition be sound, it will be impossible 
to conceive of any necessity to enumerate 
the gcunds on which an appeal from an 
order granting an application for review 
might be madeunderr.7 |), the general 
right of appeal from such an order having 
been already provided for in O. XLII, r.1 
(w). There are numerous cases of the Indian 
High Courts iu which it is laid down that 
cl. (w) of O. XUN, r. 1, is to be read with 
and subject to 1. 7 (1), so that an appeal 
lies only on the grounds mentiond in that 
rule. One of such cases is that of Hari 
Charan Saha v. Baran Khan (15), which 
was an appeal from an order granting 
an application for review on the grounds 
that there was no sufficient reason shown 
for granting an application but it was 
held that an appeal on the question as 
to sufficiency cf reason in support of the 
application for review did not lie. I may 
at once say that P am in full agreement with 
the decision of Brown, J. in Lan Tin Ngan 
v. Ma Mya Kyin (16), the headnote of which 
rans thus: 

“An appeal lies from an order admitting an appli- 
cation for review, but, it is a limited right of 

‘appeal on one or other of thethree grounds set out 


in 0. ALVIL ar, 7 (Ipofthe Code. Order XLIII, r. 1 (w) 
which allows the appeal” must be read with the 


Mi 41 O 746; 25 Ind. Cas. 903; A IR 1915 Cal. 
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provisions of O. XLVII, r.7 (D. Where a Court bear- 
ing in mind the provisions of O. XLVII, r. 1, grants 
an application for review, if cannot be said to 
contravene the provisions of O. XLVI, xr. 4, merely 
because it may have takena wiong view as tothe 
meaning of r. 1. An Appellate Court would be 
acting without jurisdiction, if on this ground 
alone, it sets aside an order of the lower Court 
granting a review.” 

I do not think that it is necessary to 
recapitulate here the reasons for the deci- 
sion which, if I may respectfully say sọ, 
appear fully in the judgment of that case. 
The learned Advocate for the appellants 
relies on Chajju Ram v. Neki (10), as an 
implied authority of ihe Privy Council 
for the view that an order granting an ap- 
plication for review may be appealed against 
on the ground that tLe application 
did not satisfy the provisions of O. XLVII, 
r.l. It must be conceded that in that case 
their Lordships cf the Privy Council laid 
down the rule that “any other sufficient 
reason” in O. XLVII,r 1, means a reason 
sufficient on grounds at least analogous to 
those specified immediately previoulş, 
and their Lordships did nct find that 
there was such reason in support of 
the application in that case. But 
while there is an entire absence of any- 
thing suggesting that an order granting an 
application of review may be assailed on the 
ground that the application did not dis- 
close grounds which might beheld to be 
sufficient reason for the granting of an 
application, it is manifest that the order 
granting the application in that case was 
made by a Bench quite incompetent to deal 
with the matter in view of the provisions of 
O. XLV, r. 5, which appears to me to be 
the real ground on which the appeal was 
entertained by the Privy Counc.]. For these 
reasons, J am of the opinion that the order 
made by Dunkley, J. who after bearing in 
mind the provisions of O. XLVII, r. 1,came 
to the conclusion that there was either an 
error apparent on the fact of the record or 
some sufficient reason for the granting of 
athe application, is not open to an appeal. 
For the above reason, the appeal fails, both 
on the merits regarding the only question 
of law inthe case and also on the ground 
that the appeal is not permitted by Jaw. 
Theappeal is dismissed with costs: Advo- 
cate’s fees, 15 gold mohurs. ° 


Sharpe, J.—In this Eaters .Patent 


| Appeal the appellants before us have alleged 


by their memorandum of appeal that they 
are aggrieved by two judgments of 
Dunkley, J. dated March 16 and 19, 1937, 
respectively. The judgment of March 16, 
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was a judgment delivered on an application 
by the present respondents for review of a 
judgment which Dunkley, J. had previously 
delivered in a civil second appeal, which 
judgment was adverse to the present res- 
pondents, Order XLVII deals with review 
and r. 7 (1) of tbat order provides certain 
grounds upon which an order granting an 
application for review may be objected to. 
The grounds upon which objection may be 
taken are strictly limited, and I am unable 
to see how the present appellants are able 
to bring themselves within one of the three 
specified grounds. Therefore, in my judg- 
ment, it is not open to the present appel- 
lants to cbject to the order of Dunkley, J. 
of March 16,1937, granting an application 
for review. 

As I have already indicated, the present 
appellants are also appealing against the 
later judgment of Dunkley, J. when he dis- 
posed of the whole matter on review. It is 
tu be observed at the bottom of p. 3 of 
Dunkley, J.'s judgment of March 16, whereby 
he granted the application for review that 
there the learned Judge points out that : 

“Both the learned Councel are now agreed that I 
should hear them upon the facts of the case and 


write a further judgment in regard tothe facts 
and finally decide this appeal.” 


This is what Dunkley, J. proceeded to 
do, and in view of the fact that both the 
learned Counsel kad agreed to that course, 
I am unable tosee how the appellants are 
now able to say that they are aggrieved by 
Dunkley, J. going into the question of fact 
as he did. In the result, therefore, this 
appeal must be dismissed. 

At one timel thought it would be neces- 
sary to deliver a lengthy judgment dealing 
amongst other things with the question as 
to how far questions of fact may be gone 
into in sécond appeal, but, it appears to me 
that it is unnecessary for me to doso in 
view of the particular facts and circum- 
stances of the present case. I therefore 
express no Opinion upon that aspect of the 
case and this judgment of mine must not be 
taken tobe one either agreeing with or dis- 
senting from my learned brother Mya Bu, 
upon the matters of which he has so 
exhaustively treated in his judgment. Iam 
merely deciding this appeal on the parti- 
cular facts of the case. Iam not laying 
down any general rule or principles which 
can be of assistance in any other case, for, 
in my View, it is quite nonescessary for me 
to do so. I agree that the appeal must 
be dismissed with ccsts, Advocate’s fees 15 
“gold mohurs. 

D. Appeal dismissed. 
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PATNA HIGH GOURT 
Appeal from Appellate Decree No. ¢94 
cf 1936 
November 15, 1938 
Wort, J. 
CHINTAMAN MAHTO AND ofarrs— ` 
DEFENDANTS — Å PPELLANTS 
VETSUS 
Babu AMAR SINGH -PLAINTIFF AND 
JUTHI MAHTO AND OTHERS — DEFEN DANTI— 
RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1808), ss. 139 
Proviso, 177—~Rent sutt commenced before Deputy 
Collector transferred to Civil Court under s. 139 
Proviso- Subsequent procedure, whether governed by 
Chota Nagpur Tenancy Act, or by Civil Rrocedure 
Code (Act V of 1808)—Appeal from decision of 
Civil Court, if lies to Judicial Commissioner—S. 177, 
if applies to .case transferred by Deputy Collector to 
Civil Court under s. 139 Proviso, 

Where a rent sult is commenced before the 
Deputy Collector but by reason of the question of 
title raised by the introductionof the intervenor the 
case is transferred by the Deputy Collector under 
the proviso tos. 139 of the Chota Nagpur Tenancy 
Act, tothe Oivil Court, the procedure of the suit is 
governed by the Oode of Oivil Procedure and not 
by the Chota Nagpur Tenancy Act, and hence an 
appeal from the decision of the Oivil Court in such 
a suit lies to the Judicial Commissioner of Ohota 
Nagpur and, therefore, to the High Court. Maung 
Ba Thaw v. Ma Pin (|), referred to, Kshirod Gobinda 
Chowdhury v. Gour Gopal Dass (3), relied on. 

Section 177, Chota Nagpur Tenancy Act, applies 
only to a case tried before the Deputy Commis- 
sioner. Where a rent suit commenced before the 
Deputy Collector is transferred to the Oivil Oourt, 
a question of title being raised in the suit, the suit 
is not a suit before the Deputy Commissioner and 
s. 177, does not apply to such a suit, | 

A. from a decision of the Judicial Com- 
missioner of Chota Nagpur, Ranchi, dated 
July 17, 1936, reversing a decision of the 
Munsif of Hazaribagh, dated July 29, 1935.. 


Messrs. B.C. De and U. N. Banerjee, for 
the Appellants. 
Mr. L. K. Chowdhury, for the Res» 


pondents. 


Judgment.—In this appeal two questions 
are raised one is the competency of the 
appeal to the Judicial Commissioner of 
Chota Nagpur and therefore to this Court; 
and the other with regard to the scope of 
the issue to be tried in t#e suit which was 
a suit for rent by the respondent. Certain 
persons who are represented in this Court 
by Mr. De, were joined as intervenors. The 
suit was commenced before the Deputy 
Collector of Chota Nagpur, and in the 
ordinary course, would have been tried by 
him with the rights given in Such a suit 
under the provisions of the Obota Nagpur 
Tenancy Act. But by reason of the ques- 
tion of title which was raised by the in- 
troduction of the intervenor, the case was 
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transferred by the Deputy Collector under 
the proviso to s. 139 of the Act. I notice 
in passing that the words of that proviso 
are of the widest possible terms; it 
makes no conditions and gives apparently 
no limits. It provides that the Deputy 
Commissioner may transfer to the Oivil 
Court any class ofsuits or a particular 
suil; and J assume in the circumstances, 
as I have already stated, that the reason 
of this transfer was the question of title 
which was this: The plaintiff had purchased 
the property and redeemed a person who 
was in the position cf a zgarpeshgidar. 
His name is Chohan Mahto and the question 
was whether the defendant tenants had 
paid the rent to him or to the clients of 
Mr. De who claimed that they were the 
zarpeshgidars, that they lent the money-in 
the name of Chohan Mahto: This question 
was raised under the first issue, perhaps an 
issue which is not very aptly expressed; the 
issue was—'*Dces the relationship of land- 
lord and tenant exist between the parties ?” 
Evidence was gone into and in the trial 
Court the present appellants succeeded, but 
the decision of the trial Court was reversed 
by the Judicial Commissioner. 

Mr. De argues that although the suit was 
tratsferred,it was governed by the terns 
of the Chota Nagpur Tenancy Act, that is 
. tosay, there was an appeal not from the 
Munsii’s decision tothe Judicial Commis- 
sioner but from the decision of the Munsif 
to the Deputy Commissioner and it suffered 
from all the disabilities and restrictions of 
a rent suit under the Ohota Nagpur Ten- 
ancy Act. In my judgment it is an argu- 
ment which cannot possibly be accepted 
under any circumstances. The argument 
in effect is this that although, to use a 
colloquialism, the Deputy Oollector, by rea- 
son of this question of title, had wiped his 
hands of the suit and put it into the hands 
of the Oivil Court, yet the Civil Court was 
bound not by the statutes and by the Civil 
Procedure Code governing suits in that 
Court, but by the restrictions of the Court 
which had trahsferred the matter. In my 
opinion the matter is governed by the 
principle laid down by their Lordships of 
the Judicial Committee of the 
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the competency of the present appeal, maintaining 
that under s. 4, sub s. 2 of the Provincial Insolvenoy 
Act, the decision of the District Court was final 
subject only to a limited right of appeal to the 
High Court under s. 75, aub-s. 2, any right of further 
appeal being thereby excluded. But, in their Lord- 
ship’s opinion, this objection is not maintainable in 
view of the decision of this Board in Secretary of 
State for India v. Chelikani Rama Rao (2) in which a 
similar objection was taken.” 

It was held that when such a right of 
apreal is given to ordinary Courts of the 
country, the procedure, orders and decrees 
of that Court will be governed by the 
ordinary rules of the Oode of Civil Proce- 
dure. That,in my judgment, if I may say 
so, is a weaker case than the one which [ 
have before me. In that case it was held 
that once it gels into a Court, the rules of 
that Court and that Court alone will govern 
the matter and there will be no further 
right of appeal. This case is stronger than 
that case by reason of the fact that it was 
not an appeal to the Civil Court, but it 
was a transfer out and out; and once the 
case got there, the suit Was governed by the 
rules of the prccedure of that Court. In my 
judgment, that point fails. 

Now, it has been held in a number of 
cases and I myself have been a party to a 
number of decisions of this Court that in a 
suit of this kind tried by the Deputy Com- 
missioner, the only issue is—wwhether the 
rent has been paid, and if paid, the person to 
whom and under what conditions it has 
been paid? Irefer to s, 177 of the Chota 
Nagpur Tenancy Act. To put the matter 
in other words, the only issue possible in 
a case of that kind is the issue which the 
section indicates. But this case was trans- 
ferred for the purpose of deciding the 
question of title. There was nothing to 
prevent a suit by an intervenor in an ordi- 
nary Civil Court trying a question of title, 
and in my judgment s. 177 applies only to 
a case tried before the Deputy Commis- 
That section provides: “When in 
any suit before a Deputy Oommissioner 
under this Act between a landlord and a 
tenant, etc.’ The answer to the argument 
is that this was not a suit before the Deputy 
Commissioner although the suit had com- 
menced in that Court but had been trans- 
ferred. 

In my judgment both the points fail and 
I am supported in my view of the first point 
and tosome extent of the second point, in 
addition to the decision of the Privy Oouncil, 


(2) 43 I A 192; 35 Ind. Cas, 902;31 M L J 324; 
200 O W N 1311; (916) 2M W N 224; 39 M617; 14 
AL J 1114; 20 M LT 435; 4 L W 486; 18 Bom. 
L R 1007; 25 O LJ 69; AIR 1916 PO 21 (PO), 
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The appeal 1s 
dismissed with costs. 

Leave to appeal is refused. 

sS. Appeal dismissed, 

(3) 27 O LJ 281; 38 Ind. Cas. 91; A I R 1918 Cal, 
556. 
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Tirst Civil Appeal No. 52 of 1936 
August 26, 1938 
Davis, J. O. AND WESTON, J. 
GHANSHAMDAS LOKUMAL SHIV- 
DASANI—APPELLANT 
versus 
MANAGER, SIND ENCUMBERED 
ESTATES anp ofaERs—RESPONDENTS. 
Sind Encumbered Estates Act (XX of 1896), s. 9 (2) 
—Scheme of Aét— Court, if ousts manager's jurisdic- 
tion—Suit to compel manager to recognize transferee 
or assignee of admitted claim, whether falls within 
prohibition under s. 9 (2)—Specific Relief Act (I of 
1877), s. 42—Relief under s. 42, tf can be granted 
against defendant who i8 in collusion with plaint- 


Tne scheme of the Sind Encumbered Estates Act 
does not contemplate that the Court should oust 
the jurisdiction of the manager on matters which 
the Legislature hes declared to be within hia sole 
. competence. Ghanshamdas Khatumal v. Manager, 
Encumbered Estates (1) and Shewakram Gurdinomal 
y. Ghulam Shah (2), relied on. 2 

Claims are debts against the estate, and it is 
-only with such debts or claims that the Manager 
is concerned. A debt is not less a debt because 
“its amount is determined by the Manager. There 
is nothing indeed inthe Act to prevent the Mana- 
ger, if he wishes, paying 8 third party, at the re- 
-quest of the creditor, the amount determined under 
-s. 15 Nor does it say that he should not recognize 


“the lawful transferee or assignee of a debt, but a 


suit against him as Manager to compel him to do 


.go must fall within the prohibition contained in 
_g. 9 (2), the suit being in reality one in respect of 


a debtor liability. [p. 958, col. 2] | | 
One of the defendants wasin collusion with the 
against this defendant was 


-brought only with the purpose of assisting to 


. ground the suit against another defendant. The suit 


‘against such other defendant was dismissed : 
Held, that no equitable relief by way of declara- 
tion could be granted to the plaintiff aguinst the 


` collusive defendant. 


F. G. A. against the judgment and decree 
of the First Class Sub-Judge, Hyderabad, 
dated August 24, 1936. 


Mr. Dipchand Chandumal, for the Appel- 
lant. 

Messrs. Hakumatrai M. Hidnani and 
-Khanchand Gopaldas, for Respondents 
‘Nes. 2 and 3. 


_ Davis, J.CG.—This is.an appeal against 
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from which I get support by inference, 
‘directly by the decision of the Oalcutta 
-High Court in Kshirod Gobinda Choudhury 
_v. Gour Gopal Das (3). 
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an order of the First Class Subordinate 
Judge, Hyderabad, dismissing the plaintiffs’ 
suit for a declaration that they were the 
transferees of a claim against the estate of 
one Mir Abdullah Khan then under the 
protection of the Manager of the Encum- 
bered Estates, defendant No. 1, which they 
purchased from one Khubchand, defendant 
No. 2, on March 20, 19.2. It appears that 
the claim of one Khubchand was admitted 
by the Manager against thea estate of Mir 
Abdullah Khan under his, protection for 
Rs. 11,500 and that this Kbubchand sold, 
or so the plaintiffs allege, this claim to - 
them for Rs. 6,500 and when they applied 
to the Manager to recognize the transfer, he 
refused to do so. Matters have been fur 
ther complicated by the fact that one Par- 
choma] brought a suit against Xhubchand, 
the plaintiffs’ transferor, and got a decree 
for Rs. 986-3-9 on April 23,1928, and in 
execution of this decree Khubchand’s claim 
agaiost the estate of the Mir, which the 
plaintiffs claim was transferred to them, 
was sold in execution to one Assumal, 
joined as defendant No. 3 in tue suit, nnd 
one Vensimal, whose legal. representatives 
in the opinion of the Subordinate Judge 
should have b'en joined as co-defendants, 
but they were not. Other claimants to two- 
thirds share in the claim werethe two minor 
brothers of Khubchand, also not parties to 
the suit. The Manager of the Encumbered 
Estates denied the power. of the Court to 
“compel him to recognize the claim of any 
particular claimant ayaiast estates in his 
charge and dénied he had ever recognized 
the plaintiff's claim. Defendant No. 2 sup- 
ported the plaintiff, while defendant No. 3 
alleged that defendant No. 2 was in col 
lusion with the plaintiffs because he was 
in their power, plaintiff No. 1 being the 
brother of an accountant in the Manager's’ 
office, and plaintiff No 2 being the son of 
a Pleader’s clerk employed in litigation over 
this claim, a most undesirable combination. 
Defendant No. 3 also contended that plain- 
“tiffs’ claim was time-barred. The Sub- 
ordinate Judge held that ¢he Oourt had 
jurisdiction to decide the suit to which the 
Manager was a party; he found, however, 
that the suit was time-barred and must 
fail on that account; he found it must also 
fail because there was no consideration for 
the alleged transfer to the plaintiffs. 

In appeal the learned Advocate for the 
plaintiffs first contended that as deferdant 
No. ? had admitted, the plaintilis’ cliim,. it 
was not for the Subordinata Judga to dis- 
miss the suit on the objection of a third 


r 
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party, and that.so far as he found the suit 
was time-barred because the claim was 
attached and no suit was brought to set aside 
theattachment within one year, the Judge 
was wrong when he found the debt had been 
attached because though it is true the 
plaintifs made an application underO. XXI, 
r. 55, Civil Procedure Code, on October 14, 
1924, to raise the attachment, this applica- 
tion was made under a mistake of fact, be- 
cause on December 8, 1923, the attachment 
had been raised by tke Court in the suit 
of Parchomal v. Khubomal, Reference to 
Ex. 204 on p. 109 of the paper-book shows 
this fo be the case. So on this point the 
learned Subcrdinate Judge was wrong. 
Moreover, it appears difficult to see how a 
Court can refuse to decree a plaintiff's suit 
based upon an alleged transfer or assign- 
ment of a claim when the assignee or 
transferor admits the claim unless it is 
shown that the Court has no jurisdiction 
or has discretion in granting or refusing 


the relief claimed, being, as in this case an ` 


equitable relief, or that the assignor or 
transferor had no power in law to assign 
or transfer. The Ccurt rejected the defence 
of defendant No. 1, the Manager, that the 
Qourt had n> jurisdiction in this matter 
and did not find that defendant No. 2 had no 
power to assign or transfer the debt and 
did not refuse relief as being an equitable 
relief under s. 42, Specific Relief Act. The 
Court dismissed the plaintiffs’ claim inter 
alia on the ground that the transfer was 
Without consideration. 

Now, oå the question as to whether this 
Qourt had jurisdiction or not, or, to put 
the issue more appropriately, whether the 
suit would lie against defendant No. 1, the 
Mannager of the Encumbered Estates, we 
think reference should be made to the 
plaint. It is argued on behalf of the appel- 
lants that the Manager is a mere- formal 
party; he is brought in only as the party 
in. whose hands the money was.as the stake- 
holder, but reference to the plaint will 


show that the suit is directed principally’ 


against him; eccording to para. 13, the 
cause of aclion arose when the Manager 
finally refused at Hyderabad on April 23, 
1926, to recognize the plaintiffs as trans- 
ferees. of the claim against the minors’ 
estate, In paras. 7, 8, 9, 10,11 and.12 his 
conduct is attacked, and it is clear that he 
is the principal and not a mere formal 
partý, and the suit is to compel him to 
recognize one claimant against the estate 
Im prefgrence to another. But, even if he 
were a formal party, he would be as much 
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bound by the decree as if he were the sole 
defendant. And we do not think the scheme 
of the Sind Encumbered Estates Act con- 
templates that the Court should oust his 
jurisdiction on matters which the Legisla- 
ture has declared to be within his sole 
competence: see Ghanshamdas Khatumal 
v. Manager, Encumbered Estates (1), and 
Shewakr am Gurdinomal v. Ghulam Shak (2). 
The Subordinate Judge deals with this 
issue as Issue No. 1 but briefly. The dis- 
pute, he says, is not about a debt due from 
the estate; it is about the sale of a claim 


“by a claimant toa third party, and to such 


a dispute, the provisions of the Act do not 
apply. If ihis is so, it would appear that 
the suit should be limited to the dispute 
between the claimant and the third party 
and if it does not come within the scope 
of the Act it appears difficult to see how 
the Manager who administers the Act isa 
necessary party to the suit. If the suit were 
brought by the creditor himself, the trans- 
feror or assignor, against the Magager, it 
could scarcely be contended that the suit 
would lie. There is no reason to suppose 
that the transferee or assignee in this 
matter gets any greater rights than his 
transferor or assignor possessed. The 
learned Judge has not referred to any 
decided cases on this question of juris- 


diction. He has not referred in any detail 
to s. 15 of the Act. The section is as 
follows: 


The Manager shall inquire into the history and 
merits of every claim received under sg. 12 and 14 
and shall, in accordance with the rules to be made 
uuder this Act, determine the amount of the debts 
dnd liabilities (if any) justly due to the several 
claimants ” 

Now a debt is not the less a debt because 
its amount is determined by the Manager; 
it may not become payable at once; it may 
be included in-a scheme under s. 17, If 
cannot be, we think, that the creditor can 
sue the Manager in respect of such a debt, 
otherwise the scheme would be unworkable. 
Such a debt, we think, comes within the 
prohibition in s. 9, and as the creditor 
could not sue the Manager, so cannot the 
creditor's transferee or assignee. He can 
have no greater rights than his transferor 
or assigor. Nowit is clear that so far as 
the Manager is concerned, he is to enquire 
into every claim received under ss*12 and 
14,and determine the amounts of the debis 
and liabilities due to the several claimants. 


Reference to s. 12 will show that the 
(1) -A IR 1927 Sind 123; 99 Ind. Cas. 930:'28 Or 
LJ 194; 22S L R24. à 


R 6 A IR 1927 Sind 225; 103 Ind, Cas, 440; 2S L e 
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claims are debts against the estate, and it 
is only with such debts or claims that the 
Manager is concerned. Moreever, reference 
to s. 20 (2) will show thatitis only the 
person proving a claim of a debt within 
the meaning of s. 12 who is entitled to 
payment under the Act. The Act does not, 
we think, intend to make the Manager 
answerable to the claims of strangers to the 
estate such asthe transferees or assignees 
of the claimants. Thereis nothing indeed 
in the Act to prevent the Manager, if he 
wishes, paying a third party, at the request 
of the creditor, the amount determined 
under s. 15. Provision may have been 
made for such cases in rules made under 
the Act which have not been put before 
us. He would, of course, obey any lawful 
order of a Court, thoughit might be that 
thereafter a Court of Appeal might find 
the Court's order wrong. Presumably the 
manager has access in such matters to 
competent legal advice. Nor do we say he 
should not recognize the lawful transferee 
or assignee of a debt, but, we think, a suit 
against him as Manager to compel him to 
do so, must fall within the prohibition con- 
tained ins. 9 (2). 

It is urged that the claim against the 
Manager may be transferred or assigned as 
any other claim, but while the subject of 
this transfer is described loosely as an 
award or a Manager's decree, the thing 
assigned is really a debt. The Manager is 
or represents the debtor; the suit is in 
reality brought against him as the debtor 
or the debtor's representative, and as such, 
we think, it must necessarily fall within 
the prohibition contained in s. 9(2). The 
material words in the sub-section are “in 
respect to”, and so far as the Manager is 
concerned, we think the suit can only lie 
with respect to Khubchand's claim against 
the estate as the estate's debt to Khuhe 
chand, The fact that the debt has been 
assigned and others are joined as parties 
does not, we think, alter this aspect of the 
case. Once the sum found due to Khub- 
chand has been paid, it is of course no 
lenger a debt. The Manager will not even 
be a“stake-holder”. The suit will lie, as it 
should in any case lie, against the trans- 
ferors. Therefore, it appears to us that the 
suit against the Manager must fail because 
if there be a cause of action against the 
Manager-.as Manager, it must be a suit 
“with respect to” a debt or liability within 
the meaning of ss. 8, 9 or 12, when no suit 
will lie. Against him then the suit must 
be dismissed. Andif it fails against the 
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Manager, it should fail against defendant 
No. 2, and defendant No, 3, for a relief by 
way of a declarati.n is an equitable relief, 
and we will not graet an equitable relief 
against defendant No. 2. The beneficial 
provisions ofs. 42, Specific Relief Act, will 
be entirely inappropriate either to the case 
of plaintiffs Nos. 1 and 2 or defendant No. 2. 
So far as defendant No. 2 is concerned, we 
are satisfied from the frame of the suit 
that he is in collusion with the plaintiffs 
and the suit against him is brought merely 
for the purpose of assisting to ground the 
Suit against the Manager; and so far as 
the suit against defendant No, 3 is concern- 
ed, he, it is admitted, is one only of the 
auction-purchasers, and the legal repre- 
sentatives of Valiram, the other auction= 
purchaser, are necessary parties.. Defen- 
dant No. 3, Assumal, was joined, and we 
think wrongly, under the orders of the 
Court. We do not think s. 42, Specific 
Relief Act, is properly to be applied for 
the benefit of plaintiffs Nos. 1 and 2 
against defendent No. 6. We, therefore, 
for other reasons agree with the order of 
the Subordinate Judge, dismissing the suit, 
and dismiss this appeal with costs. 


D, Appeal dismissed. 


OUDH CHIEF COURT 
Second Rent Appeal No. 49 of 1936 
January 19, 1939 
Zta-vuL HASAN, J. 
MATHURA PRASAD—Purarntirs— 
APPELLANT 
VETSUS 

UMA DATT—Dergenpant— 


RESPONDENT 

Oudh Rent Act (XXIT of 1888), e. 127—Scope— 
Defendant not trespasser but in possession of land 
under bona fide claim as guzaradar—S, 127, if 
applies—Landlord and tenant—Adverse possession 
— Person entered in revenue papers ag tenant bila 
tasfiya—His possession, if adverse, 

Section 127 of the Oudh Rent Act does not apply 
Where the defendants are in possession of land 
under a bona fide claim of title as guearadars and 
have made outa strong prima fasie case that they 
are not trespassers 

Ka refrred to.] 

here a tenant has been entered in the revenue 
papers as a tenant bile tasfiya, his claim to pro- 
prietary title by adverse possession cannot be 
accepted. Nageshar Singh v. Baldeo Singh (6) and 
Sitla Bakhsh Singh v. Sarabjit Singh (T), referred 
to, 


§. R. A. against the decree of the District 
Judge, Fyzabad, dated April 21, 1936. 

Messrs. H. Hussain and H. H. Zaidi, for 
the Appellant. ` 


1939 


r.°S. N. Srivastava for Mr. 
Krishna, for the Respondent. 


Judgment.—This is a plaintiff's second 
appeal against a decree of the learned 
District Judge of Fyzabad in a‘suit brought 
under s. 127 of the Oudh Rent Act. 

The appellant sued the respondent under 
s. 127 cithe Oudh Rent Act for arrears of 
Tent for 1339 to 1341 F. and for eject- 
ment. The defence was that the defendant 
was holding the Jand in dispute as guzara- 
darand further -that he had acquired title 
to the land by adverse possession. 

The learned Assistant Collector held that 
the defendant was holding the land as 
guzaradar and dismissed the suit. In view 
of his decision on the main defence in the 
case, he did not go into the question of 
adverse possession. The plaintiff appealed 
and the learned District Judge was of 
opinion that the learned Assistant Collector 
“went too far when he gave a specific 
finding as to the character of the defend- 
ant's possession.” He, however, held that 
there was ample evidence for coming to 
the conclusion that the defendant was 
not holding the land as a trespasser. He, 
therefore, agreed withthe trial Court in 
dismiss ng the plaintiff's suit. The plaintiff 
has brought thisappeal and it is contended 
that the finding of the trial Court that the 
defendant was holding the land as guzara- 
dar of the plaintiff having been set aside 
by the learned District Judge, the suit 
ought to have been decreed. 


1 have heard . the learned Counsel for 
parties and considered the facts of the case. 
As a result [have come to theconclusion 
that the decree of the learned District 
Judge should be maintained. 

It has been held in various cases that 
whenthe defendant sets up a bona fide 
claim of title or when adverse proprietary 
title of the land in suit is claimed by the 
defendant against the landlord and such 
claim appears to be a probable one, the 
defendant cannot he treated a8 a person 
coming under the provisions of s. 127 of 
the Oudh Rent Act (vide 1 O. L. J, 707, 
Raja Bhagwan Bakhsh Singh v. Ch. Shafiq 
Uezaman (1), 50. L. J. 455, Sheo Gobind v. 
Lala Ambica Prasad (2), 1 Lucknow Cases 
76, Sheo Dularey v. Sheo Shunker Buz (3), 
8 O. W. N. 849, Krishna Pal Singh v. 


D 1O LS 107; 26 Ifa Cas. 709. 
i os” 5OLJ 455;47 Ind. Oas 930; A IR 1918 Oudh 


(3) 1 Luck. Cas. 76; 161° Ind, Cas. 49; AI R 


Radha 


1927 Oudh 419, 
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Rameshwar Bakhsh Singh (4) and 8 0. W.N. 
13101, Sri Autar v. Special Manager, 
Court of Wards, Berwa Estate, Gonda (5). 
In the present case the claim of the de- 
fendant to proprietary title by adverse 
possession cannot be accepted as he has 
been entered in the revenue papers as a 
tenant bila tasfiye. In Nageshar Singh v. 
Baldeo Singh, 12 O. L. J. 160 (6) it was held 
that the entry ofa person’s name in the 
revenue Papers as a tenant can be regarded 
as evidence of tenancy and not of the 
defendant putting forward adverse posses- 
sion as against the landlord. Similarly in 
Sitla Bakhsh Singh v. Sarabjit Singh, 9 
O. W.N. 17 (7) it wes held that where a 
person isin possession of a certain plot 
of land as tenant, hie possession cannot 
become adverse to the original proprietor 
merely because he is entered as tenant 
bila tasfiya inthe village papers and has 
held the land for more than twelve years. 
There can, however, be no doubt that the 
defendant is claiming the land bona fide 
as aguzaradar. In the case of Brij Bhusan 
v. Collector of Allahabad, 1936 O. W. N. 
352 (8) it was held that 6, 127 of the Oudh 
Rent Act does not apply where the 
defendants are in possession under a bona 
fide claim of tithe and have made outa 
strong prima facie case that they are not 
trespassers. In the present case the trial 
Court has found that the defendant and 
his predecessors have been in possession 
of theland for over thirty two years and 
the Court in fact held the defendant to 
be a guzaradar. The learned District 
Judge also held that the defendant was 
not holding theland as a trespasser. In 
these circumstances there can hardly be 
any doubt thatthe claim of the defend- 
ant to hold the land as a guzaradar is a 
bona fide one. : 

The learned Counsel for the appellant 
refeřred to the fact that in four suits 
under s. 127 of the Oudh Rent Act 
brought by the plaintiff against the 


-defendant, the latter set up the plea of 


his hclding the land as a gugaradar but 
his plea was rejected in every case and 


(4) 8 O W N 849; 132 Ind. Cas. 770;15 RD 422 
LR12A (O) 183: Ind. Rul. (1931) Oudh 322. 

(5)8 OW N 1101; 135 Ind. Cas. 376; 15 R D 673; 
1,412 A \O) 375; Ind. Rul. (1939) Oudh 24 

(6) 12 OLJ 160; 87 Ind. Gas. 183;2 O WN 148; 
L R6 A (0)83; A I R 1925, Oudh 442; 28 OG 
325. : 

(7, 9 OW N17; 136 Ind. Oas. 700; 16R D 5f; 
L R 13 A(O) 39; AI R1932 Oudh 110; Ind, Rul. 
(1932) Oudh 188. 

(8) (1936) O W N 352; 161 Ind, Cas. 821 (1); 8 R O 
314; 19860 L R 201, 
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from tbis he argued thatthe defendants’ 
plea in the present case also cannot be 
said tobe bona fide. These suits, however, 
related to lands other than that in suit in 
the present case and no conclusion can he 
drawn from the decision in those cases about 
the defendants claim in the present case 
being bona fide or otherwise. Indeed there 
can hardly be a better proof of the defend- 
ant's bona fides than the fact that his plea 
was accepted by the trial Court. 

I, therefore, hold that the learned Dis- 
trict Judge was right in dismissing the 
plaintif’s suit and I dismiss this appeal 
with costs. 


5. l Appeal dismissed. 
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CALCUTTA HIGH COURT 
Oriminal Appeals Nos. 187 and 188 of 1938 
August 9, 1938 
BaBTLEY AND HENDERSON, Jd. 

ALI HYDER— APPELLANT 

VETSUS . 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 235, 
239—Accused jointly tried under ss. 342, 376 and 377, 
Penal Code (Act XLV of 18€0)—Held on facts 
vagueness and multiplicity of charges, absence of 
corroboraiion and misdirection to jury, vitiated the 
trial—Offences. under ss, 376 and 377, Penal Code, 
committed on different dates, whether form part of 
same transaction. 

The accused were tried jointly under as, 342, 376, 
and 377, Penal Code. I'our of the charges were for 
wrongful confinement; come by all the accused and 
some by only some of them. The charges of rape 
were drawn ina peculiar manner, in view of the fact 
that rape is in law, a single act of sexual intercourse. 
Each of them specified an offence of rape, committed 
either on an indefinite date, or between periods ex- 
tending frum six weeks to six months, The time 
covered was from Seplember 1936 to June 1937, The 
charge undef s. 377, Penal Code, specified an offence 
committed between the end of December 1936, and 
June, 1937. The charges actually framed were either 
so vague and general as to be bad in law, or were 
in the alternative, absurd. Neither of these offences 
was a continuing offence. The whole story was 
vague in details, and the corroboration which might 
have been expected had not been given. The Judge 
did not deal with this evidence in a satisfac- 
tory way. It was marked with suspicious features. 
Instead of putting it-before the jury and leaving it 
to them to decide whether they were prepared to 
believe it, the Judge went out of his way by special 
pleading to ask the jury to believe the whole of it : 

. Heldti), that the multiplicity of the charges 
tried together in the present case must have operated 
tó the prejudice of the accused ; 

(ii) that corroboration of the complainant in respect 
of the offence alleged was a practical impossibility 
in the absence of any definite averments as to the 
time of its occurrence; ° 

tiii) that'the verdict of the jury was vitiated by 
misdirection; 
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(iv) that the case was nota fitone in which are- 
trial should be ordered. j 

Queere.—It is doubtful if an offence under s. 376, 
Penal Code, c mmitted by five persons before the 
end of September 1936 can rightly be held to be 
part of the same transaction as an offence under 
8. 377 committed by three of them between the end 
of December 1436 and the end of June 1937. 


Messrs. Carden Noad, S. S. Mukherji, 
Pritt Bhusan Barman, Protap Chandra 


Chaudhury, A. Bariand A. F. Ali (in No. 187) © 


Messrs. N. K. Basu, S. S. Mukherji, Protap 
Chandra Chaudhury and Duijendra Narain 
ae _ (in No. 13),°for the Appel- 
ants. 


Messrs. S. M. Bose, Anil Chandra, Roy 
Choudhury and P. N. Banerji, for the 
Orown. h 


Bartley, J.— The appellants have been 
convicted,in accordance with the majority 
verdict of the jury upon a series of charges 
framed under sa. 342 and 376, Indian Penal 
Ocde. They have been convicted unani- 
mously in respect of two connected charges, 
that is to say, two charges based on the same 
incident under s9. 342 and 376, Indian Penal 
Code. One of them has also been convicted 
under s. 377, Indian Penal Code. ‘The case 
is one of an unusual nature and is only too 
clear that it has been mishandled in ‘the 
Court below by the prosecution, by the 
defence, and by the learned Judge. The 
Prosecution was so ill-advised as to resist, 
successfully, a perfectly valid objection to 
the multiplicity of the charges preferred and 
investigated in a single proceeding.. The 
defence was so ill-advised as to set up a case 
which has been completely abandoned in 
Cour. to the extent of a specific 
disclaimer by the learned Advocate appear- 
ing for four of the appellants. The charge of 
the learned Judge is marred by unnecessary 
rhetoric and inadequate directions on evi- 
dence. 

The case which deals with a series of 
offences said to have been committed bet- 
ween September 1936 and June 1937, first 


* came before the Courts in the shape ofa 


complaint lodged by one Rindu Goaliai on 
July 6, 1937. Her story then was that some 
time in September she travelled by train 
from Sealdah to Belgurriah to stay with 
her sister. In the compartment she met 
four of the appellants who proposed to take 
her to her destination. She left the train 
with them at Titugarh. ande wasjaken toa 
house where she met the appellant Hyder. 
There all the appellants 
Later they took Her to Hajinagar, where 
they kept her confined for six we8ks while 


ravished her, — 


> 
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two of them ravjshed her at intervals. From 
Hajinagar she was taken back to Titagarh 
and finally handed over to appellant Aziz 
who kept her conned for about two months. 
One Wednesday she escaped and meta 
woman who took her to the Arya Samaj. 
She was treated there until she appeared in 
Court. 

At. the commitment stage the story 
developed, and though it could not be ex- 
pected that the complaint, covering as it 
did the occurrences of months, should con- 
fain anything like a detailed narrative, 
some of the additions are substantial. One 
is that after an abortive attempt to escape 
on herepart, appellant Hyder deliberately 
Injured her private parts with a hard sub- 
Stance. Another is that ‘while she was in 
the house of Ahmed and Aziz they and 
Hyder habitually had intercourse with 
her, against the order of nature. The jury 
have convicted Aziz only on this charge. 
Upon these allegations, the appellants were 
jointly tried on a series of ten charges. 
Four of these were of wrongful confine- 
ment. The first related to the confinement 
in Titegarh, against all the appellants. 
The second charged two of them with 
respect to the detention at Hijinagar. The 
third again, related to the second detention 
at Titagarh, and the last to the confinement 
in the house of Ahmed at Titagarh. The 
charges of rape were drawn in a peculiar 
manner, in view of the fact that rape is 
in law, a single act of sexual intercourse, 
Each of them specifies an offence of rape, 
committed either on an indefinite date, or 
between periods extending from six weeks 
to six months. The time covered is from 
September 1936to June 1937. The charge 
under s. 377, Penal Code, specified an 
offence committed between the end of De- 
cember 1936 and June 1937. 

It is unnecessary to emphasize the 
difficulty of proving, or rebutting, charges 
drawn in such fashion. Corroboration of 
the complainant in respect of the offence 
alleged is a` practical impossibility in 
the absence of any definite averments as 
to the time of itgoccurrence. Tne charges 
actually framed are either so vague and 
general as to be bad in law, or are, in the 
alternative, absurd. Neither of these 
offences is a continuing offence. The leara- 
ed Judge in the Court below took the view 
that the joinder of charges was legal 
because all the incidents which were the 
subject-matter of those charges formed part 
of the same transaction. . That of course is 
& question of fact, but I am doubtful if an 
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Offence under sg, 376, committed by five 
persons before the end of September 1936 
can rightly be held to be part of the same 
transaction as an offence under s. 377 com- 
mitted by three of them between the 
end of December 1936. and the end 
of June 1937, I have no doubt, however, 
that the multiplicity of the charges tried 
together in the present case must have 
operated to the prejudice of the accused. 
On these findings alone, I should be pre- 
pared to set aside the verdict and the sen: 
tences, in the present case, It is, however, 
necessary to go further and to consider, in 
the light of the eumming-up of the actual 
evidence, whether, and to what extent,a 
re-{rial should be ordered. The defence in 
the Court below, repudiated before us, was 
that the charges were concocted by the Arya 
Samaj, the Society which undoubtedly 
helped the complainant to bring her case 
before the Oourts. A great deal of the evi- 
dence, and much of the charge, is devoted 
to that aspect of the case. As I have said, 
this defence has been wholly abandoned 
before us, and its sole importance now is 
that the learned Judge, in commenting on 
the lack of evidence in support of it at the 


outset of his charge, expressed himself in 


language more colourful than appropriate 
to the somewhat sordid and scanty mate- 
rials actually before the jury. 

The real question in this case is whether 
the evidence of the complainant has been 
materially corroborated with respect to allor 
any of the charges. I have already pointed 
out the difficuly involved by the manner 
in which the charges under ss. 376 and 377 
have been framed, which is that it is impos- 
sible to corroborate a story of an assault of 
which the date and the time is not specifi- 
ed.’ (His Lordship then discussed the 
evidence and proceeded), To+*sum-up, 
there is no corroboration of the charges of 
sexual offences. The scanty evidence as-to 
the presence of the girl at or about Titagarh 
station and at the Hajinagar house is nct 
inconsistent with the case that if she was 
there at all, she was at least, not under 
restraint. Further some of that scanty evi- 
dence tomy mind, bears all.the marks of ` 
fabrication. The whole story is vague in 
details, and the corroboration which might 
have been expected has not been giyen.” 
In my opinion, therefore, While the convic- 
tions and sentences on the appellants, must” 
be set aside, this is not a case in which 
a re trial should be ordered, and I would 
direct that the appellants be acquitted and 
released. The order of the Court accord-° 


469 
ingly is that these appeals are allowed, 
the convictions and sentences passed upon 


the appellants are set aside, and they will 
be acquitted and released. ` . 


Henderson, J.—I agree. It is to be regret- 
ted that tre learned Judge did not explain 
the case to the jury succinctly, and in plain 
and simple language. Indeed a great deal 
of what he said must have been quite 
unintelligible to them. In my opinion, the 
first point taken in both the appeals with 
regard to the misjoinder of charges is alone 
sufficient io entitle the appellants to suc- 
ceed. The learned Judge held that the 
various allegations made by the prosecu- 
tion against the various appellants were 
really part of one transaction. My learned 
brother has set out what those allegations 
are. I needonly to say thatif they are all 
part of one transaction, words can have no 
meaning. The legal effect of this is that 
the convictions could not be sustained. I 
am further of opinion that, even if these 
charges did form part of one transaction, 
‘the appellants would be entitled to succeed 
onthe ground of prejudice. They raised 
the question at the trial. One of their 
difficulties was the vague way in which the 
ebarges were actually drawn. I cannot 
-imagine how it could be possible to defend 
themselves in one trial on such a multi- 
plicity of charges without being embarrass- 
ed. Nouseful purpose could be served 
by the opposition raised on behalf of the 
Crown. It is not a case in which it was 
necessary to pass consecutive sentences 
with regard to several convictions. The 
learned Judge passed one sentence which 
he considered adequate to cover the whole 
case, 


I am therefore of opinion that the verdict 
of the jury has been vitiated by misdirxec- 
tions. It is unfortunate that at the trial, 
the appellants put forward a suggestion 
that a case which was false from top to 
bottom had been engineered by the Arya 


Samaj. .I am glad that Mr. Basu expressly. 


dissented from this in this Oourt. The 
‘matter, however, has some practical impor- 
tance,--because the learned Judge dealt 
with it at very great length at the first 
part of his . charge. On reading the 
whole charge, it seems to me that the 
jury- must have had an impression 
that ifthe defence failed to make out 
this case, the prosecution automatically 
would. have gone a long way towards 
success. In my opinion, the learned 
Judge should merely have told the jury 
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that there was no evidence whatever, in 
support cf this suggestidn ; but that the 
prosecution were in no way absolved there- 
by from proving the truth of their own 
case. [I have no doubt that the officers of 
the Arya Samaj were acting from the high- 
est motives and that they bona fide assisted 
the girl to prosecute a complaint which she 
had undoubtedly made. But that is not 
relevant to the only question which the jury 
had to determine. 

The learned Judge undoubtedly warned 
the jury that it is dangerous to convict of 
sexual offences unless there is some cor- 
roboration of the evidence of the girl, But 
he did not deal with the matter in connec- 
tion with the facts of this case. He should 
have explained to the jury that inorder to 
satisfy themselves whether there was such 
corroboration, they skould see whether 
there was any evidence to prove a fact 
which would support the inference that the 
individual accused persons were guilty of 
some specific charge. Had he done that, 
it would have become immediately clear 
that there was no corroboration, whatever; 
of the charges of rape and sodomy. The 
evidence which might be said corrobora- 
tive of a charge of wrongful confinement 
is briefly as follows: (His Lordship then 


discussed the evidence and proceeded). 


Finally, in my opinion, the learned Judge- 
did not deal with this evidence in a satis- 
factory way. Itis marked with suspicious. 


features. Instead 
the jury, and leaving it to them to deeide 


of putting it before. 


whether they were prepared to believe it, 


he went out ofhis way by special pleading 
to ask the jury to believe the whole of if. 

I agree with my learned brother that we 
ought not to order a re-trial. What I bave 
said with regard to the actual evidence 
makes it clear that the corroboration even 
if the evidence be accepted as true, is 


w 


practically nothing, and the convictions 


of any of the appellants could not possibly 
be justified unless the girl 


herself is. 


believed. Her story is full of improba-. 


bears some of the hall- 
Now it is quite 
the 


bilities and 
marks of concoction. 
clear, that unless 


story of the. 


incident in the train is a true story, no: 


reliance whatever can be placed on the - 


prosecution case. The story is a highly 
improbable one, and the remaining evidence 


about it strongly suggests that itis false. . 
2 ande3 saw the - 


Prosecution witnesses Wos. 


party at the station at the end of Jan- 


uary. They had sqme conversation and 


baad 


t 


Ahmed told them that the womgn.wasa : 


isid o ooo 
person of his mahalla, and that he was 
taking her to her sister. It is quite 
obvious that if her evidence was true, 
sho would immediately have protested 
that she was nothing of the kind, and 
that she was being taken to her aunt at 
Belghurria. The only reasonable inference 
to draw from this evidence is that the 
woman was going with Ahmed of her own 
accord. 

op. . Order accordingly. 
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EDARA VENKAYY A—PETITIONER 


VETEUS 
EDARA VENKATA RAO—Rasponpent 

Civil Procedure Code (Act V of 1908), 0. II, r. 2403) 
— Leave under—Application for leave, when can be 
made—Considerations to be made by Court stated. 

The question whether leave for particular purposes 
should be obtained before the institution ofthe suit 
or could be obtained later will, in cases not governed 
by any defnite statutory time limit, have to be decid- 
ed according to the bearing of the leave upon the 
Jurisdiction of the Court to entertain the particular 
suit or its bearing upon the constitution of the parti- 
et action or the significance of other considera- 

jon. 

, Where leave is not a condition precedent to the 
Jurisdiction of the Court to entertain the particular 
action, there is no inherent necessity that the ap- 
plication for leave should be made before the in- 
stitution of the suit itself or at least along with the 
piaint. Where the objection under O.II,r. 2, Civil 
Procedure Code arises, the omission to ask for a 
particular relief is not a defect that goes to the main- 
tainability of the very suit in which leave should 
have been asked for; it only entails a disability as 
regards subsequent proceedings. It may be that as 
a matter of prudence the plaintif will do well to 
make the application for leave even before he files 
his plaint or at least along with his plaint, because 
he will otherwise be runningthe risk of the applica- 
tionbeing refused when it will be too late to set 
matters right, But that is differentfrom saying that 
the Court hasno power to grant leave unless the ap- 
plication is made before the institution of the suit or 
along with the presentation of the plaint. The Oourt 
when called upon to @eal with such an application 
will ordinarily have to consider whether the grant 
of leave to reserve certain remedies will, in the circum- 
_ Stances, be appropriate in the sense that it will not 
Give an unfair advantage to the plaintiff or impose an 
unfair burden on the- defendant. A question of this 
kind canas well be dealt with by the Court during 
the pendencyof the suit as before its institu- 
tion. Lloyd v. Great Western & Metropolitan Dairies 
Co. (1) and $n re Pilchtr; Pilcher v. Hinds (2), 
referred to. 


O. R. P.from the ordér’ of the District 
Oourt, West Godavari at Ellore, dated 
November 6, 1936. f 
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Mr. B. Somayya, for the Petitioner. 


Messrs. V. V. Srinivasa Iyengar and 
for the Respond- 
ent. 


Order.—In these revision petitions, the 
petitioner challenges the validity of four 
orders passed by the lower Court granting 
leave under O. II, r. 2 (3), Civil Precedure 
Code, to the plaintiff to omit the claim for 
certain reliefs, in the circumstances to be 
presently mentioned. The orders have 
been questioned on two grounds: (2) that 
the Court had no power to grant leave 
at the stage at which the applications 
were made, and (ii) that the circumstances 
alleged in the application for leave did 
not justify the grant of leave, The latter 
question relates to the exercise of the 
diecretion which is vested by law in the 
lower Court and except in very exceptional 
circumstances, it is not proper for a Court 
of Revision to interfere with the way in 
which the lower Court has exercised its 
discretion. In the pregent case I d? not 
see sufficient reason for interfering. with 
that exercise of discretion. The question as 
to the power of the Court to grant leave at 
the stage at which the applications were madé 
to it is not free from difficulty. The relevant 
facis are as follows. The plaintiff was entitled 
to recover a sum of Rs. 20,000 from the 
defendant in ten annual instalments of 
Rs. 2,000 each, the first instalment becom- 
ing payable on March 31, 1929. As the 
first instalment was not paid on the due 
date, the plaintiff filed a suit for its 
recovery in April 1929. Several defences 
were raised to that suit and the plaintiff 
apparently waited to see what the decision 
in that suit would be before he filedshis next 
suit. But it unfortunately happened that 
that suit remained pending for a number of 
years. In 1933 he filed his second suit, 
O. S. No. 19 of 1933. By that time not only 
the second instalment but some later instal- 
ments had also fallen due. But O. S. No, 19 
of 1933 sought the recovery of the second 
instalmeut only. Original Suit No. 17 of 
1934 was filed next year for the third 
instalment and two other suits, viz, O.S.. 
No. 16 of 1935 and O. S. No. 13 of 1936 were 
filed for the recovery of the later instalments, 
Luckily or unluckily for the parties, all 
the four suits beginning from O. 8. No. 19 
of 1933 remained pending to this date. 
At some stage, the defendant raised the 
plea under IL, r. 2, Civil Procedure 
Oode, on the ground that as the claim 
for some. of the later- instalments had 
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accrued due even before O, 8. No. 19 of 1933 

was filed, the later suits would be barred 
by the provisions of that Rule. Similar 
pleas were sought to be raised in the 
other suits as well. It was at this stage 
that applications were filed by the plaintiff 
on October 1, 1936, for grant of leave 
under O. II, r. 2 (3). 

On the facts above stated, Mr. Somayya, 
the learned Counsel for the defendant, 
contends that on a proper construction of cl, 3 
of O. II, r. 2, leave should have been asked 
for before 0.8. No. 18 of 1933 was actually 
filed or at least at the time the suit was 
instituted, aud that the Court has no power 
at late stage to grant such leave. I may 
mention here that the lower Court has taken 
care to leave an allied question open, namely 
whether the leave granted under the 
orders now challenged will be effective 
to obviate the bar under O. Il, r. 2, Givil 
Procedure Ocde, in respect of suits that 
have been already instituted. I do not, 
therefore,“wish to say anything on that 
question; nor do I wish to be understood 
as expressing any opinion on the question 
whether O. II, r. 2 (3) applies to these suits 
or not. These are questions to be considered 
inthe suits themselves. The only question 
dealt with by the Court below and proposed to 
be dealt with by me here is whether assuming 
that the bar under O. II, r. 2 (3) would have 
applied to each of the later suits, the Court 
had power to grant leave under that clause 
at a late stage of the pendency of the earlier 
suit. The learned Judge has laid some 
stress on the fact that in re-enacting this 
provision in the Code of 1908, the Legislature 
has omitted certain words which were found 
in the corresponding provision in the Codes 
of 1882 and 1877. In the last clause of 
B. 44 of the older Oodes, there occurred 
in parenthesis the words “except with the 
leave of the Court obtained before the 
- first hearing” between the words “omits” 
and. “to sue.” The learned Judge under- 
stands the reasons of the omission to be 
that it was intended to leave the question 
of the time for making an application at 
large, subject only to the power of 
the Oourt to decline to grant leave if 
an application was made too late. Mr, 
Somayya, suggests that that was not the 
real reason forfhe omission; he attributes 
it toa’ recognition by the Legislature of the 
fact that the words found in the old Rule 
were really inconsistent with the substantive 
-provision that all reliefs arising out of the 
Same claim must be claimed in one and 
the same suit. He points cut that the 
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question of omission or no omission in 
respect of some reliefs must be settled at 
the initial stage itself and could not 
be properly dealt withat later stages of 
the suit. I am not by any means satisfied 
that there is any inherent incompatibility 
of the kind suggested by Mr. Somayya. The 
older Code obviously contemplated that. 
the application for leave might be made 
after the institution of the suit, though 
it fixed a time-limit by prescribing that 
leave should be obtained’ before the first 
hearing. 

The question whether leave for particular 
purposes should be obtained before the 
institution of the suit or could be obtained 
later will, in cases not governed by any 
definite statutory time-limit, have to be 
decided according to the bearing of the 
leave upon the jurisdiction of the Court to 
entertain the particular suit or its bearing 
upon the constitution of the particular 
action or the significance of other considera- 
tion. Taking for instance the provision in 
the Letters ‘atent that the leave of 
the Court should be obtained before a 
suit of a particular kind is instituted in 
the High Court, it is obviously a provision 
by way of condition precedent to the 
jurisdiction of the Court. If, on the other 
hand, we take the rule relating to the 
necessity for leave for a suit against a 
Receiver or for a suit under O. I, r. 8; 
Civil Procedure Code, the leave is not one 
that bears on the jurisdiction of the Court; 
the requirement as to leave is based on 
considerations relating to the interest of 
other persons or the authority of other 
Courts. The provision as to leave in this 
latter class of cases rests not so much even 
on the constitution of the particular suit 
as upon the expediency of granting 
relief in that particular suit in a manner 
that may affect the interests of other 
persons. That is why the preponderance 
of authority is in favour of the view 
that in this class of cases leave is not a 
condition precedent to the institution of the 
suit. Another class of*cases which lies 
midway between these two groupsis illus- 
trated by the provision of O. II, r. 4, Oivil 
Procedure Code, as- regards the joinder 
of particular claims “in one suit with a. 
particular claim for the recovery of. 
immovable property. Under the corres-. 
ponding rule-of the” English “Practice, it- 
has been held in England that the leave’ 
contemplated by this rule may be granted 
even at a later stage of the suit: see 
Lloyd v. Great Western & Metropolitan 


è 
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Dairies Co. (1). The observations of Jessel, 
M. R. in In re Pilcher: Pilcher v. Hinds (2), 
seems fo suggest a stricter view, but, 
they have been explained by Buckley, 
L. J.in the later case. Again, the leave 
contemplated by s. 20 (b), Civil Procedure 
Code, in respect of defendants residing 
outside the jurisdiction of the Court has 
been held to be capable of being granted 
on an application made after the institu- 
tion of the suit. These illustrations show 
that where leave is not a condition prece- 
dent to the jurisdiction of the Court to 
entertain the particular action, there is no 
Inherent necessity that the application for 
leave should be made before the institution 
of the suit itself or at least along with the 
plaint. 

Where the objection under O. II, r. 2, 
Civil Procedure Code arises, the omission 
to ask for a particular relief ig not a 
defect that goes to the maintainability of 
the very suit in which leave should have 
been asked for; it only entails a disability 
as regards subsequent proceedings. It 
therefore seems to me that there is even 
Jess reason . in this class ‘of cases for 
insisting that the application for leave to 
omit must precede or at least be contem- 
poraneous with the plaint in the first suit. It 
may be that as a matter of prudence, the 
plaintiff will do well to make the application 
for leave- even before he files his plaint 
or at least along with his plaint, because 
he will otherwise he running the risk of 
the application being refused when it 
will be too late to set matters right. 
But that is different from saying that 
the Oourt. has no power to grant leave 
unless — the -application is made before 
the . institution of the suit or along 
with the presentation of the plaint. So far 
as I can see, the Court when called upon 
to deal with such an application will ordi- 
narily have to consider 
of leave _ to reserve certain remedies will, 
in the circumstances, be appropriate in 
the sense that it will not give an unfair 
advantage to the plaintiff or impose an 
unfair burden on the defendant. A question 
of this kind can as well be dealt with by 
the Court during the pendency of the suit 
as before its institution. I am, therefore, 
unable to agree with Mr. Somayya's con» 
tention that the reason of the thing requires 
that such gn applicgtion must have been 


(1) (1907) 2K B 727; 78 L : 924: . 
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made prior to the institution of the suit in 
which the application is made. In this 
view, the omission in the new Code of the 
words found in parenthesis in cl. 3 of 
s. 43 of the old Code justifies the inference 
that the Legislature did not wish to insist 
upon leave being obtained befcre the first 
hearing. Some of the Commentators on the 
new Oode (including Sir Dinshaw Mulla) 
also take this view, and [ am not satisfied 
that that view does not correctly repre- 
sent the intention of the Legislature. The 
Civil Revision Petitions accordingly fail 
and are dismissed with costs in Oivi 
Revision Petition No. 87 of 1937. 


ND. Petitions dismissed, 





PATNA HIGH COURT 
Civil Appeal No. 837 of 1936 
August 31, 1938 
Wort, AG. C. J: 
COMMISSIONERS or DARBHANGA 
MUNIOIPALIT Y —Darenpiants— 
APPELLANTS 
TETSUS 
SHIVA PRASAD—PLaIntipe— 
RESPONDENT 
Bihar and Orissa Municipal Act (VII of 1929), 
2. &2-—-Onus to prove that meeting was held—Muni- 
cipal Officers called upon to produce papers relat- 
ing to meeting—They explaining why papers were 
not forthcoming—Judge holding that meeting was 
not held—Imposition of tax ts irregular. 
It must be assumed that what ought to have been 
done, 4. e., holding of a meeting, was in fact done: 
the onus is on the assessse to show that it was not 


done. 

An assessee called upon the Municipal Officers to 
produce papers relating to the meeting, The Munici- 
pal Officers gave explanation why the records re- 
lating to the meeting were not forthcoming which 
made the Judge come to the conclusion that the 
meeting in fact was not held: 

Held, that the imposition of the tax was irregular 
in the circumstances. It, however, did not prevent 
the Municipality from holding a meeting and im- 
posing the tax ina proper and regular manner, 

, C. A. from the appellate decree of th 
Additional Sub-Judge, Darbhanga dated 
June 24, 1936. 

Mr. R. Misra, for the Appellant. 

Messrs. B. N. Mitter and Bhabananda 
Mukharji, for the Respondent. 

Judgment.—It must not be though} that 
I am laying down any principle of law in 
this case because that is mot so, and it is 
with a considerable reluctance that I come 
tothe conclusion at which I have arrived. 
I am quite certain that had I tried 
the case in the first instance, I should 
not have come to the same conclusion on 
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the question of fact as that at which the 
learned Judge in the Court below has 
arrived, and if it were possible, I would 
reverse his decision on the point on which he 
has substantially decided the case. He has 
held here that no meeting was held and 
that the sections of the Municipal Act were 
nol complied with. Any assessment of tax 
would of course naturally be ultra vires. 
Tax can be imposed only by following the 
provisions of the Municipal Act. I am 
equally convinced that if the provisions of 
the Act relating to formalities had been 
complied with, this Court would have no 
jurisdiction to interfere with the decision of 
the Commissioner which is final. If I were 


satisfied that the Judge had come to the. 


conclusion thatthe meeting was not held 
because the Municipal authorities did not 
prove that the meeting had been held, in 
other words; if the Judge had decided the 
case on the assumption that the onus of 
proof was on the Municipality, I should not 
have the slightest hesitation in setting 
aside the decision. But in this case the 
Municipal Officers were called and they 
gave explanation why the records relating 
to the meeting were not forthcoming which 
made the Judge come to the conclusion 
that the meeting in fact was not held. 
It would not be accurate to say that the 
judgment was based on the assumption 
that the onus of proof was on the Munici- 
pality. If I could see anything in the 
judgment to suggest that, I repeat I would 
gladly set aside the same, because it must 
be assumed that what ought to have been 
done was in fact done: the onus is on the 
plaintiff to -show that it was not done. 
Here the plaintiff certainly took precautions 
by calling upon the Municipality before 
the case was heard to produce papers, and 
the explanation for non-production not 
appealing to the learned Judge, he definitely 
said that the meeting was not held. In those 
circumstances, of course, imposition of tax in 
this particular case was irregular. It does 
not, however, prevent the Municipality from 
holding a meeting and imposing the tax in 
a proper and regular manner. These being 
the circumstances, the appeal fails and must 
be dismissed with costs. 


: Appeal dismissed. 
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_ RANGOON HIGH -COURT 

Oivil Miscellaneous Appeal Nc. 6 of 1938 

May 31, 1938 
Roperts, C. J. AND DUNKLBY, J. 
P. L. K, PALANIAPPA GCHETTYAR 
AND ANOTHER —APPELLaNTS 
VvETSUS 
OFFICIAL ASSIGNEE, HIGH COURT, 
RANGOON— RESPONDENT 

Presidency Towns Insolvency Act (ITI of 1909), 
(Rangoon), 3. 55—Onus—Transfer made to insol- 
vent’s agent--Onus which lies upon Oficial Assignee 
to prove want of good faith, if shifted. 

The burden lies on the Official Assignee, to prove that 
a transfer is without good faith and valuable conside- 
ration. It is not proof of the parties to the trans- 
action but proof of the mature of the trafisaction 
itself, and that alone which can discharge the onus 
cast upon the Official Assignee. A transfer to an 
agent is no more prima facie proof of mala fides or 
want of consideration than transfer to a near rela- 
tive. A transfer to an insolvent’s agent does not, 
therefore, shift the burden to prove want of good 
faith and valuable consideration, which lies upon the 
Official Assignee. Oficial Receiver v. P. L. K., M. 
R. M. Chettyar Firm (2) and Oficial Assignee v. 
Khoo Saw Cheow (3), followed. 


O. Mise. A. against an order of Mr. 
Justice Braund, dated January 4, 1938. 

Mr, P. K. Basu, for the Appellants. 

Mr. Clark. for the Respondent. 

Roberts, C. J—Thisis an appeal frem 
an order of Braund, J. setling aside under 
s 55, Rangoon Insolvency Act, two trans- 
fers of September.5, 1929, by the T. S.M, 
R. K. R.M. Firm to-appellant No. 1 and, 
under s. 5lofthe same Act, a transfer on 
March 13, 1930, ty the T. S. Firm to the 
same transferee. It arises out of the insol- 
vency of the T. 8. N. Firm, which was ad- 
judicated insolvent on March 10, 1930, and 
relates tothe same firms whose constitution 
has been discuseed in the judgment I have 
just delivered in Miscellaneous Appeal 
No. 5 of 1938. Palaniappa Chettyar v. Offi- 
cial Assignee (1). It is conceded that ap- 
pellant No. 1 and A. P. L. Palaniappa 
Chettyar are one and the same person. The 
transfer of March 13, 1930, having been 
made three days after the T. 8. N. Firm 
was ađjudicated and adjudicated to the 
knowledge of appellant Na l, was rightly 
declared to be void by reason of s. 5l, 
Rangoon Insolvency Act, so far as such 
transfer affected or related to any interest 
in the property comprised therein of the 
T. S. M. R. K. R. M. Firm. It has already 
been beld that the partners of the T.S. M. 
R. K. R. M. Firm became imsolveat on the 
adjudication of the T. 5 N. Firm, since all 
the partners of the. former firm were also 


pl 179 Ind. Oas. 469; A IR 1939 Rang. 52; 11 R 


Lang. ; 
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partners of the latter, andthe T. S. M. R. 
K. R. M. possessed no partner who was not 
also a partner of the insolvent T. S. N. Firm. 
The questions which arise with regard to 
the transfers of September 5, 1929, require 
more lengthy consideration. The learned 
trial Judge said : 

“I think that the onus lay in the first instance 
upon the Official Assignee, But the moment he 
established, or it was conceded, that P, L. K. Palani- 

_appa wasthe agent of the vendors from whom he 
bought and that the property parchased was part 
of the subject-matipr of the agency, I think that the 

.onus of establishing the bona fides of the transac- 

‘tion passed to him, The Official Assignee has shown 

the Court that.these two particular transfers were 
upon @ purchase by an agent from his principal. 

The mortgages purchased were part of the property 
of the firm ;” 


„and later he said : 

“I think the whole matter in reality turns upon 
whether I have rightly cast the onus upon the 
respondents for, in no circumstances, can this case 
be free from reasonable doubt.” 

This view is based upon the argument 
that leaving insolvency out of account alto- 
gether, a principal can demand an account 
from his agent who is in a fiduciary position 
with regard to the principal's property, and 
so, therefore, can the Official Assignee. 
But whereas the principal would be bound, 
say by proof of the existence of a letter 
signed by him and authorizing the agent 
to transfer his property, no such admission 
would bind the Official Assignee, In other 
words, Once itis shown that the insolvent’s 
agent transferred the insolvent’s property 
to himself, it is said that the burden of proof 
is shifted and that the transfer will be set 
aside unless it is proved to have been made 
in good faith and for valuable considera- 
tion. Speaking for myself, and with some 
hesitation, I should require some authority 
in support of such a proposition before 
holding that the rule so clearly laid down 
by their Lordships of the Privy Oouncil in 
Official Receiver v. P. L. K. M. R. M. Chet- 
tyar Firm (2), is subject to any gloss or 
exception in case of a transfer by the 
agent of an insolvent of the insolvent’s proe 
perty to himself. It was contended that 
to hold otherwise would open the door to 
fraud, but I cannot regard this as the 
right way of approaching the matter; if 
the contention be true, it might be a matter 
for the Legislature. I do not see why a 
transfer toan agent is any more prima 
facie proof of mala fides or want of consi- 
deration than ttansfgr to a near relative. 


(2) 9 R 170; 131 Ind. Cas. 767; AT R1931 P O 
75; 58 I A 115; 35 O- WN 577; Ind. Rul. (1931) PO 
159; (1931) A L J 444; 53 OL JT 373; 60 ML J 
ra O) am W N 615; 33 Bom, L R 867; 34 L W 
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The authority which I have cited followed 
the case in. Official Avsignee v. Khoo Saw 
Cheow (3), an appeal from Penang, where 
the Bankruptcy Ordinance then in force 
was similar in character to the Rangoon 
Insolvency Act. The case was one of a 
conveyance by the insolvent to a secondary 
wife and the trial Judge thought that it 
it was, therefore, ‘‘tainted with fraud ine 
trinsically, and apart from any question 
of the onus of proof” but their Lordships 
were of opinion that there was nothing in 
the admitted facts to shift the onus of 
proof to the respondent. In my opinion, 
it is not proof of the partiesto the transac 
tion but proof of the nature of the transac: 
tion itself, and that alone which can dis- 
charge the onus cast upon the Official Agsig- 
nee. 

However, in paru. 16 of the amended 
petition, the Official Assignee had pleaded 
that these two transfers were made “in 
fact after the suspension of payment by the 
insolvent firm of which fact the T.S. M. 
R. K. R. M. Firm and the respondent were 
fully aware.” This is denied in the written 
objection of the respondent, the present 
appellant No.1, At the public examination 
of the appellant (on p. 23) Mr. Aiyangar put 
in a certified copy of his evidence in Orimi- 
nal Trial No. 115 of 1929 bscause the wit- 
ness said he did not remember if he stated 
that the Rangoon firm of T. S, N. suspended 
payment on Angust 7, 1929. But he did 
gay soin the criminal proceedings; and 
this evidence being part of the case for the 
Official Assignee, proof was given that 
these two transfers made on September 5, 
1929, were made at atime when appellant 
No. 1 knew that the T. S. N. Firm had com- 
mitted an actof insolvency. To my mind 
this alters the whole character of*the trans- 
action. Itisimpossible for his Advocate 
to contend that though the T. S. N. Firm 
suspended payment in August, appellant 
No. 1 only learnt of it later, and after he 


_made the first twotransfers which are ths 


subject-matter of this appeal, because in 
the criminal proceedings referred to, he 
said that he was agent of T. 8. M. R.K. 
R.M., Pyapon, and that his firm was T, S. 
N. under another name. Moreover, he was 
agent of the T. S. N. Firm and all the, parte 
ners but one of this business were the 
partners, and the only partners .of the 
T, 8S. N. Firm. Accordingly, I am of opinion 
that the Official Assignee did prove facts 

(3) (1931) A O 87; 128 Ind. Cas. 662; A IR 1930. 


P O 285: 100 LJP O 45; (1929) B & O R270; 144 
LT 130; 32 L W 574; 60 ML J210 (P 0). 
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which, in the absence of any satisfactory 
explanaticn, would show that these transac- 
tions were mala fide. 

What was the explanation given? It 
weas that the T. 5, M. R. K. R. M. Firm 
had had to borrow Rs, 30,000 from Daw- 
son’s Bank. The bank wanted it re-paid 
and ace rdingly appellant No. 1 says he 
berrowed on his own account to relieve his 
principals. He borrowed Rs. 15,000 from 
the A. K. A.C. T. A, L. Firm and used it 
or, at any rate, Rs. 14,000 of it to pay his 
principal's most pressing creditors, and took 
the principal's property by way of conside- 
ration forthe loan. I am not surprised at 
the learned Judge's comment that in itself 
this was a strange transaction. Why could 
not the firm have borrowed on the security 
of this property? Thenit transpired that 
one of the creditors alleged to have been 
paid off was the P. L. A. V. N. K. Firm of 
Bogale of which the appellant was himself 
a partner, and which was said to be a press- 
ing creditor. In relation to the alleged 
payment of Rs, 6,000 to Dawson’s Bank on 
September 6, it was shown that the bank 
- actually casbed a cheque for the T. S. M. 

R. K. R. M. Firm for Rs. 30,000 on August 
28, drawn in cash by P. L. K. Palaniappa 
Chettyar. Hesays he sent it to India, but 
there is no proof of this: why not get the 
bank to send it to India? And ifit is 
true, what becomes of the suggestion that 
either the bank or other creditors were 
pressing at about this time, and that it was 
on this account that appellant No. 1 under- 
took some of the liabilities and paid them, 
in exchange for the two transfers of property 
which it is sought to set aside? The 
learned trial Judge reviewed the evidence 
at his dispcsal and I am satisfied for the 
reasons given and after observing his 
comments on the nature of the evidence 
before him, that he came to a right conclu- 
sion. Accordingly, in my opinion, this appeal 
should be dismissed with costs ; Advocate’s 
fee ten gold mohurs. 

ae J.—I sgee and Lave nothing to 
add. 


S, Appeal dismissed. 
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_ LAHORE HIGH COURT 
First Oivil Appeals Nos. 249 and 382 
of 1937 
March 29, 1938 
ADDISON AND Din Monammap, JJ. 
PUNJAB NATIONAL BANK, LiD., 
AMRITSAR—DergenDant—ApPELLANT 
f VETEUS 
PUNJAB CO-OPERATIVE BANK, Lip., 
AMRITSAR, PLAINTIFF AND OTHERS— 
DeFrenDANTs— RESPONDENTS 

Mortgage—Projits accruing from immovable pro- 

perty—If can be validly mortgaged—W hether can be 
pledged—Mortgage in favour of A, of sugar refinery 
—Mortgagor mortgaging another property in favour 
of B—Mortgagor agreeing that B would get * profits 
from sugar refinery mortgaged to A—A getting decree 
on his mortgage— Whether can sell property without 
any lien created thereafter on profits in favour 
of B. 
There can be no mortgage of profits that would 
acquire from immovable property from year to year . 
because such profits are not an interest inthe im- 
movable property and a mortgage under the Trans- 
fer of Property Act, is a transfer of an interest in 
specific immovable property, Similarly such profits 
cannot also be pledged as pledge can be of movable 
property or goods and such profits are neither mov- 
able property nor goods. Bansidhar vw. Santlal (1), 
not applied. : 

A person mortgaged a sugar refinery in favour of 
A. Subsequently he mortgaged another immovable 
property in favour of B but without bypothecating 
the profits agreed that B would be competent to. 
get the profits of the sugar refinery which had heen 
mortgaged to A. After obtaining adecree on his 
mortgage, A proceeded to sell the property : 

Held, that A could sell the property without any 
lien created thereafter on the profits in favour 


of B. 

F. ©. As. from the pecree of the Sub- 
Judge, First Olass, Amritsar, dated April 
30, 1937. 


Messrs. J. N. Aggarwal and S. L. Puri, 
for the Appellant. 

Messrs. Ratan Lal Chawla and Inder Dev 
Dua, for the Respondent (Plaintiff). 

Addison, J.—Ganesh Das mortgaged a 
sugar refinery to the Punjab National Bank 
for Rs. 75,000 on March 22, 1927, three 
previous mortgages being liquidated by the 
fresh mortgage. On October 1, 1929, the 
Punjab National Bank sued for the sale of 
the property and obtain@éd a decree on 
November 24, 1929 for Rs. 90,891-1-7. After 
the final decree was obtained, the Bank 
refrained from selling the mortgaged pro- 
perty and entered into an sgreement with 
the judgment-debtor, which is printed at 
p. 63 and is dated July 24, 1931. There 
were three parties to the agreemerf, namely 
the decree-holder, the Punjab National 
Bank, the judgment-debtor Ganesh Das 
and some capitalists. The capitalists were 
given permission to run the refinery- and- 
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the Punjab National Bank contracted not 
to execute their decree provided certain 
payments were made to them out of the 
profits. The Bank realized the sum of 
Rs. 11,726-5-4 from the capitalists. Later, 
the Bank brought the property tosale. The 
auction took place on July 22,1935, and 
it was confirmed on August 30, 1935. 

The same Ganesh Das on September 
30, 1927, executed a mortgage of two other 
properties in favour of the Punjab Co-opera- 
tive Bank for Rs. 22 000. In the operative 
part of the deed it is clearly stated that it 
was the immovable property mentioned 
that was mortgaged. After the effective 
portion of the deed, eleven conditions were 
laid down as regards payment. In condition 
No. 10 it was stated that the Punjab Co- 
operative Bank was competent to get the 
profits accruing from the sugar refinery 
instead of the mortgagor. It was further 
added in this condition that the mortgagor 
would cause those profits to be paid to the 
Bank. It was left to the Bank to return as 
much of those profits as it cared to the 
mortgagor, crediting the balance to his 
account. There is no question that this 
condition merely referred to one of the 
modes of re-payment of the mortgage and 
did not amount to a hypothecation of the 
profits. Later, the Punjab Co-opsrative 
Bank sued the sons of Ganesh Das, who 
had in the meantime died, forsale of the 
mortgaged property, that is the immovable 
property and obtained a decree on Decem- 
ber 23, 1935. The Punjab Oc-operative 
Bank then proceeded to institute two suits: 
the first was put in on December 18, 
1934 and was against the Punjab National 
Bank, the capitalists already referred to 
and the sons of Ganesh Das; the second 
was instituted on July 9, 1935, and was 
against the Punjab National Bank and the 
sons of Ganesh Das. Both these suits have 
been decreed and the Punjab National Bank 
has preferred two first appeals, Nos. 249 
and 382 of 1937, against these decisions. 

In the first case it was stated that there 
was a mortgage*in favour of the plaintiff 
for Rs. 22,000 executed by Ganesh Das on 
September 30, 1927, and that in addition 
to the immovable property he hypothecated 
the profits of the sugar refinery as well 
under condition No. 10 already mentioned, 
As these profits were hypothecated to the 
Punjab CeoperativesBank, but the sum of 
Rs. 11,726-5-4 had been paid to the Panjab 
National Bank, the Pupjab Oo-operative 
Bank sued the Punjab National Bank for 
that amount, impleading the other defen- 
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dants but seeking no relief against them. 
In the second suit a declaration was sought 
that the Punjab National Bank had no 
right to get the sugar refinery sold in exe- 
cution of their mortgage decree without 
preserving the lien of the plaintiff-Bank on 
the profits of that refinery for as long as 
their morigage debt was not paid. The 
Punjab National Bank pleaded that there 
was no hypcthecation and that no suit 
could lie to restrain the sale of the property 
mortgaged to them orto attach any condi- 
tion to the property mertgaged to them. 
Their pleas were not accepted by the trial 
Judge as already stated. Consequently, a 
decree was passed in the first case for 
Rs. 11,726-5-4 against the Punjab National 
Bank and an injunction was also given in 
favour of the Punjab Oo-operative Bank 
against the Punjab National Bank that the 
sugar refinery, which had been purchased 
by the Punjab National Bank in execution 
of its own mortgage decree was subject to 
the lien of the plaintiff-Bank on the profits 
which might accrue from the working of 
the refinery. 

Both appeals must succeed. In the first 
place the profits were never mortgaged, 
Condition No, 10 was merely an agreement 
between Ganesh Das and the Punjab Co- 
operative Bank as to one of the modes of 
payment cf the money advanced on thea 
immovable property mortgaged in the 
effective portion of the deed, Further, the 
sugar refinery was already mortgaged to 
the Punjab National Bank and under its 
decree, the Punjab National Bank is entitled 
to sell that property without any lien 
created thereafter on the profits. ‘The posi- 
tion taken up by the Punjab Co-operative 
Bank as regards this matter is difficult to 
understand. In this way, a mertgage of 
immovable property could always be made 
ineffective by subsequently mortgaging for 
a large sum the profits which might accrue 
from year to year from working the pro- 


, Perty. We are also of opinion that there 


can be no mortgage of such profits. A 
mortgage under the Transfer of Property 
Act is a transfer of an interest in specific 
immovable property. Jt was admitted that 
the profits were not an interest in immovable 
property. A pledge is defined in 8. 172, 
Contract Act. There cad be a pledge of the 
movable property but usually possession of 
the movable property should pass, though it 
has been held that a loan may be secured 
by hypothecation of goods, of which the 
possession did not pass, of course, ary 
person purchasing such goods without notice 
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would not be affected by the transaction. 
Profits, however, are neither goods nor 
movable property. We were referred to 
Bansidhar v. Santlal (1) by the learned 
Counsel appearing for the respondents, 
where it was held upon principles of 
equity that a hypothecation of certain future 
indigo produce was a valid contract to 
assign such produce when if should come 
into existence; and that the hypothecation 
became complete when the crop was grown 
and the produce realized, and was enforce- 
able against a transferee of such produce 
with notice of the obligee’s equitable 
interest. It is impossible, however, to extend 
this doctrine to a case like the present. 
For the reasons given, we accept these 
appeals and dismiss the suits with costs 


throughout. 
D. Appeals accepted. 


(1) 10 A 133; A W N 1888, 35. 





ALLAHABAD HIGH COURT 
Oriminal Beference No. 698 of 1938 
November 1, 1938 
Bagspal, J. 

-CHHEDIL LAL— APPLICANT 
VETSUS 
EMPEROR Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), 8, 129-A 
—Conditional order under s. 133, for removal of 
encroachment—Person served with notice under 
s. 189-A, appearing and producing evidence to show 
that there was no encroachment -- Magistrate, tf can 
proceed to make order absolute without either stay- 
ing case or following procedure under s. 137 or 


. 138. E 
i A Magistrate under Ohap. X, Criminal Procedure 


Code, makes only a summary enquiry into the matter 
in dispute and does not determine any question of 
title and indeed such a determination 1s tobe de- 
precated. All thathe has got to ses unders, 139-A 
(2), Oriminal Procedure Code, is whether there is 
any reliable evidence in support of the denial of 
the person against whom the notice has been issued 
or whether his denial is only frivolous, and if there 
is any reliable evidence, in support of such denial, 
the Magistrate shall stay the proceedings until a 
matter of existence of such right has been decided 
by a competent Oivil Court, but if he finde that 
there is no such reliable evidence he shall proceed 
as laid down in s, 187 or s. 138 asthe case may 
require. Where, therefore, a conditional order ander 
s. 133, for the removal of an encroachment on a 
public way is passed by a Magistrate anda person 
who wag served with a notice of this order appears 
before the Magistrate under s. 139-A, and produces 
evidenceto show thas he has not committed any en- 
croachment, the Magistrate cannot proceed to make hig 
order absolute but musteither stay the proceedings 
or proceed unders. 137 or s. 138, according as he 
finds the evidence reliable or unreliable. 

Cr. Ref. made by the Sessions Judge, 


Mirzapur, dated October 17, 1938. 
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Mr. Saila Nath Mukerji; for the Appli- 
cant. 

The Deputy Government Advocate, for 
the Crown. 

Order.—Atconditional order under s. 133, 
Criminal Procedure Code, for the removal 
of an encroachment on a public way was 
passed by a Sub-Divisional Magistrate on 
May 9, 1933. Chhedi Lal who was served 
with a notice of this order appeared before 
the Magistrate under s. 139-A, Criminal 
Procedure Code, and said, that he had not 
committed any encroachment on the public 
wav and produced a copy of the 
remarks of the Medical Officer of Health 
dated February 3, 1933. The remarks are 


as follows: 

“I have seen the site. As I doubted about en- 
an Ih, I had the old foundation dug, Recom- 
mended.” 


It is obvious from this note that the 
Medical Officer of Health was of the opinion 
that there was no encroachment. It has 
been pointed out in a number of cases hy 
this Court that a Magistrate under Chap. X, 
Oriminal Procedure Code, makes only a 


summary enquiry into the matterin dis- 


pute and does nct determine any question 
of title, and indeed such a determination 
is to be deprecated. All that he has got 
to cee under s. 139-A (2), Criminal Proce- 
dure Cade, is whether there is any reliable 
evidence in support of the denial of the 
person against whom the notice has been 
issued or whether his denial is only frivolous, 
and if there is any reliable evidence in 
support of such denial, the Magistrate shall 
stay the proceedings until a matter of 
existence of such righthas been decided 
by a competent Civil Court, but if he 
finds that there isno such reliable evidence, 
he shall proceed as laid down in s. 137 
or 8. 138 as the case may require. In the 
present case the Magistrate did not follow 
the procedure as laid downin s. 137 or 
s. 138, Criminal Procedure Ocde, but made 
his order of May 9, 1938, absolute on 
May 20.1938. The learned Sessions Judge 
has, in his referring order, pointed out : 

“that the title set up.by the applicant was certainly 
based on reliable evidence and was not merely a 
bogus one” 
and 
“under the circumstances the learned] Magistrate 
ought to have stayed the proceedings pending the 
decision ofthe matter by a Oivil Court of compe- 
tent jurisdiction.” ee 

I agree with the view of the learned 
Judge and I think that in the present case ` 
there was some reliable evidence in support 
of the applicant’s denial and the Magistrate . 
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ought to have stayed the proceedings, and 
that in any event, the Magistrate has erred 
in making bis order absolute without com- 
plying with the procedure laid down in 
s 1370rs, 138, Criminal Procedure Code. 

In support of the reference Mr. Saila Nath 
Mukerji has argued on behalf of the appli- 
cant that the recommendation of the learned 
‘Sessions Judge ought to be accepted in full 
by this Court whereas the learned Coun- 
sel appearing for the Crown has contended 
that the Magistrate should only be direct- 
ed to proceed under s. 137, Oriminal Pro- 
cedure Code. After having considered tke 
case from all points and after paying due 
regard to the opinion of the learned Sessions 
Judge that the evidence produced by the 
applicant was not a bogus one but was, 
what may be termed, “reliable evidence" 
the proper order for this Court to pass is 
an order quashing the proceedings. It is 
not possible io say, as contended by the 
Crown, that the objection of the applicant 
is wholly frivolous or that there is no 
evidence is support of his denial. The 
Medical Officer is a responsible officer and 
although it may not have been within his 
exclusive jurisdiction to consider the ques- 
tion of encroachment and dig the founda- 
tion and come to the conclusion that the 
construction ought to be recommended: it 
is not for me to say whether this evidence 
ought to be accepted in proof of the appli- 
cant’s claim but in view of what the 
learned Sessions Judge says, I cannot say 
that the evidence ought to have been reject- 
ed under s. 139-A, Criminal Procedure Oode. 
For the reasons given above,I accept the 
recommendation of the learned Sessions 
Judge and quash the order of the learned 
Magistrate ‘dated May 20, 1938, and stay 
all further proceedings pending the decision 
of the matter by a competent Civil Court. 
Let the record be returned. 

S. Order quashed. 


MADRAS HIGH COURT 
Oriminal Apbeals Nos. 271 and 314 
and Revision Oase No. 222 of 1937 
April 28, 1938 
PANDRANG Row, J. 
In re QG. ANANTHACHARI—Acovuszp 
APPELLANT 
Penal Code (Act XLV of 1880), ss. 109, 405— 
Abetment byeinstigation-gInstigation need not be 
in any particular form—Omission by public servant 
to bring to notice of higher authorities offence 
committed by fellow servant —W kether amounts to 
abetment of offence—Held on facts that O was not 
guilty. of abetment but A held guilty as abetting by 
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min was one by instigatien and his case was covered 
y 8. 109. 

The law does not require that instigation in a 
case of abetment by instigation should be in a par- 
ticular form or that it should be only in words and 
may not be by conduct; for instance, a mera 
gestrue indicating “ beat” or a mere offering of 
Money by an arrested person to the constable who 
arrests him may be regarded as instigation,in the 
one case to beat and inthe other to takea bribe. 
Whether there was instigation or not is a question 
to be decided on the facts of each case. It is, 
however, not necessary in law for the prosecution to 
prove that the actual operative cause in the mind of 
the person abetted was the instigation, and nothing 
else, so long as there was instigation and the 
offence has been committed or the offence would have 
been committed if the person committing the act had 
the same knowledge and intention as the abettor, 
It is impossible for any human tribunal to decide 
exactly how much the instigation actually weighed 
in the mind of the person abetted when he commit- 
ted the act or offence. 

The mere omission to bring tothe notice of the 
higher authorities offences committed by other pər- 
sons may form the foundation for disciplinary 
action against him in a departmental way, but it 
cannot in law amount to abetment of the offenca 
committed by his fellow clerk. 

A practice in the Corporation treasury of Madras 
of cashing cheques was alleged to have been availed 
of by A for the purpose of using Corporation money 
for his own profit by having the use of Corporation 
money from time to time. The modus operandi 
followed was as under: A used to issue cheques 
himself, though sometimes they were issued by his 
friends, and the cheques were presented for encash- 
ment atthe Corporation treasury either by himself 
or by his servant, and thereby moneys were obtain- 
ed from the Corporation treasury even when the 
persons who drew the cheques had no funds to 
meet those cheques, and many of the cheques so 
cashed were dishonoured subsequently. This money 
which was obtained from the Corporation treasury 
was taken for the purpose of A's private business. 
Besides A, the collection manager O was charged 
with abetment of criminal breach of trust. There 
was nothing to show that Chad anything to do with 
the payment of the cheques and it could not be said 
that he had done anything which facilitated the 
cashing of cheques nor was there anything to show 
that he had instigated anyone to make. the pay- 
ment : 

Held, that C wasnot guilty of abetment of criminal 
breach of trust. A, however, was guilty of the 
offence of abetment of the criminal breach of trust, 
the abetting being by instigation and the case was 
covered bys. 109, Penal Oode. 

- Or. As. and R. Oase against the judg- 
ment of the Third Presidency Magistrate, 
Egmore, dated May 18, 1937. 

Mr Nugent Grant for Mr. V. T. Rangaswami 
Aiyangar, Messrs. K. Narasimha Iyengar, 
K.S. Jayarama Iyer and C. S. Rajappa, 

° 


for the Appellant. ; 


Mr. V. Rajagopalachariar, for the Respon- 
dents. 

The Crown Prosecutor, for the Crown. 

Judgment.—These cases arise out of a 
defalcation discovered some time in tHe 
middle of 1936 in the treasury of the Oor- 
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portion of Madras, after an audit by a firm 


of chartered accountants. There appears to 
have been a practice in the Corporation 
treasury, the only purpose of which was to 
receive collections and to remit them to the 
Imperial Bank of India, to cash cheques, 
originally only pay cheques of the Corpora- 
tion officials, later on cheques signed by 
Corporation officials and finally any cheques 
which the Assistant Revenue Officer thought 
fit to pass. The case for the prosecution 
is that this practice which is described by 
one of the Magistrates as a “pernicious 
and obviously illegal practice” was availed 


of by the appellant in Oriminal Appeal 


No. 271 of 1937, Ananthachari, for the pur- 
pose of using Corporation money for his own 
profit by having the use of Corporation 
money from time to time. The modus ope- 
randi followed is described in para, 5 of the 
judgment of Mr. Tremenhere and itis un- 
necessary to repeat what he has said. Fur- 
ther, that paragraph contains a correct 
statement of the facts elicited in the evi- 
dence. In brief, Ananthachari used to issue 
cheques himself, though sometimes they 
were issued by his friends, and the cheques 
were presented for encashment at the Cor- 
poration treasury either by himself or by his 
servant, and thereby moneys were obtained 
from the Corporation treasury even when 
the persons who drew the cheques had no 
funds to meet those cheques and many of 
the cheques so cashed were dish:nourcd 
subsequently. The case for the prosecution 
is that this money which was obtained from 
the Corporation treasury was taken for the 
purpose of Ananthachari’s private business. 
The scale on which these operations were 
carried on was so large that Ananthachari 
was able to cash .chegues for one lakh 
eleven thousand odd rupees, and over 
Rs. 4,900 ofgOorporation money still remains 
to be made good out of the money so taken 
out. 

The prosecution inits eagerness to rope 
in as may as possible threw a wide net in 
order to catch almost everyone connected 
with the defalcation, even though in a 
remote way. Besides Ananthachari, the 
collection manager, Ohinnaswami Iyer, 
appellant in Oriminal Appeal No. 314 
of 1937, Thiruvenganathan Chetty, the Head 
Cashier, and the Assistant Revenue Officer, 
S. C. John, were.all prosecuted besides the 
Head Accountant, Srinivasa Iyer, The 
cases against the last three mentioned 
individuals resulted in discharge, and only 
Ananthachari and Chinnaswami Iyer have 
been convicied, the former by the Third 
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Presidency Magistrate and the latter by the 
Ohief Presidency Magistrate, the cases havy- 
ing been tried by diferent Magistrates 
because the case against Ananthachari was 
transferred from the Chief Presidency 
Magistrate’s file at the request of Anantha- 
chari. The Crown Prosecutor has filed a 
revision petition in respect of the order of 
discharge relating to the Head Oashier; - 
but this petition has not been seriously 
pressed before me, and the whole argument 
in these cases has proceeded on the basis 
that the Head Cashier personally acted 
honestly, and that in any case he did not 
know that the cheques which he cashed were 
going to be dishonoured or that the cheques 
were presented for payment with the inten- 
tion of making wrongful gain for those who 
cashed the cheques. The revision petition 
has not been argued and I have no doubt 
that the order of discharge is right; itis 
enough therefore to dismiss that petition. 

I shall. first deal with the case against 
Chinnaswami Iyer. I may deal with it very 
briefly because lam of opinion that on the 
findings of fact recorded by the Chief 
Presidency Magistrate in his judg: 
ment, the conviction cannot be supported, 
The learned Magistrate was of opinion 
that he had to decide the following three 
points, namel, ; 

“(1) Whether Chinnaswami Iyer was aware that 
Ananthachari was systematically issuing private 
cheques without having the necessary funds in the 
bank; (2) whether Chinnaswami Iyer omitted to bring 
to the notice of the higher authorities the fact that 
Ananthachari’s cheques were being dishonoured with 
the deliberate intention of suppressing an inquiry 
into the matter, and (3) whether he was aware that 
Ananthachari was utilizing the funds of the Oorpora- 
tion illicitly for his own private purpose.” 


On these points the findings were all in 
the affirmative. But these findings do not 
suffice to support a conviction for abetment 
of criminal breach of trust. On the charges 
of conspiracy and falsification of accounts, 
this accused has been acquitted by the 
learned Magistrate. The only charge in 
respect of which he was convicted is the 
charge of abetting criminal, breach of trust 
by a public servant. The mere omission to 


„bring certain facts within the knowledge 


of the accused to the notice of the higher 
authorities does not itself constituted abet- 
ment as defined in the Indian Penal Code, 
unless the omission is one which can be said 
to be an illegal omission, è. e. jnvolves a 
breach of a duty impofed by law, and not 
merely a breach of a departmental rule of 
conduct or discipline. It cannot be said 
that the mere omission to bring to tke notice 


1939 
of the higher authorities offences committed 
by other persons amounis to an abetment of 
those offences, to take a concrete case, if a 
clerk does not report to the superior author- 
ities what is known to him about his 
fellow clerks’ taking bribes, such omission 
does not amount to abetment of 
bribery. It may form the foundation 
for disciplinary action against him in a 
departmental way, but it cannot in law 
amount toabetment of the offence committed 
by his fellow clerk. It is admitted that Chin- 


naswami Iyer had nothing to do with the 


payment of the cheques in question and it 
was the paymant of the cheques, that is to 
say, the payment out of the Corporation 


treasury, that is alleged to constitute cri- 


minal breach of trust in the present case. 
The cheques never went to him before 
they. were paid and he had nothing to do 
with cheques of this kind before they were 
paid. It is therefore impossible to say that 
he did anything which facilitated the cash- 
ing of the cheques, and there is noting to 
` show that he instigated anyone to make 
the payment. On this ground alone, it is 
obvious that the conviction of Ohinna- 
swami Iyer cannot be sustained. It is 
_ therefore unnecessary to go further into 

the matter,and consider whether the find- 
ings of the learned Magistrate are supported 
by the evidence or not. On the assumption 
that the findings are supported by the 
evidence, the conviction cannotstand. It is 
therefore set aside and the sentence also; 
and the appellant Chinnaswami Iyer is 
acquitted. The fine, if paid, will be refund- 
ed to him. 


Then remains the case of the appellant 
Ananthachari. Mr. Grant who appeared 
for him did not mske any serious attempt 
to question the correctness of the findings 
of the learned Magistrate. His argument 
was that the offence disclosed by the evi- 
dence might be one of cheating but cannot 
amount to any abetment of criminal breach 
of trust. The evidence clearly shows that 
cheques were being presented either by 
Ananthachari himseif or caused by him to 
be presented for payment. There can be no 
doubt that he must have got the cheques 
cashed for his own wrongful gain and 
known at the time that such payment by 
the Head Cashier out of the Corporation 
money weuld “be cziminal breach of trust 
by a public servant. The learned Magis- 
trate is of the opinion that the abetting by 
Ananthachari was by instigation, and after 
careful consideration, I am of opinion that 
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the learned Magistrate's view is right. The 
presentation of a cheque at the counter 
necessarily involves a requestfor payment 
of cash and this requsét to the Head 
Cashier to pay money on worthless cheques 
out of public funds must have been known 
to Ananthachari to be criminal breach of 
trust by public ‘servant; and there can be 
no doubt that such payment would have 
amounted to that offence if the Head 
Cashier had the same knowledge and 
intention as Ananthachari had. This is 
therefore a case which is covered by 
s. 109, Penal Code. The law does not require 
that instigation should be ina particular 
form or that it should be only in words 
and may not be by conduct; for instance, 
a mere gesture indicating “beat” or amere 
offering of money by an arrested person to 
the constable who arrests him may be 
regarded as instigation, in the one case to 
beat and in the other to take a bribe. 
Whether there was instigation or not is a 
question to be decided on the facts of each 
case. The only point of difficulty in the 
case is that even though there was insti- 
gation to make payment out of Corporation 
money, the actual reason which led the 
Head Cashier to make the payment might 
have been, as argued by Mr. Grant, not the 
instigation by Ananthachari, but the ini- 
tials of the -Assistant Revenue Officer on 
the cheques. It is, however, not necessary 
in law for the prosecution to prove that 
the actual operative cause in the mind of 
the person abetted was the instigation, 
and nothing else, so long as there was 
instigation and the offence has been come 
mitted or the offence would have been 
committed if the person committing the 
act had the same knowledge and intention 
as the abettor. It is impossible for any 
human tribunal to decide exactly how much 
the instigation actually weighed in the 
mind of the person abetted when he com- 
mitted the act of offence. I am therefore of 
opinion that this argument does not really 


“help the appellant Ananthachari. There is 


no doubt that his conduct amounted to 
instigaticn to do an act, namely to make 
payment out of the Corporation treasury 
for the wrongful profit of himself and that 
such payments were actually made by the 
Head Cashier honestly: or without A dis- 
honest intention. The ingredients of the 
offence are, in my opinion, established in 
this case, and there would be no justifica- 
tion for interference with the conviction. 
The sentence does not appear to be too 
severe. His appealis dismissed, He must 


+ 
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surrender to his bail and serve the 
remainder of the sentence. . 
N» D. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1076 of 1936 
September 27, 1938 
MOHAMMAD ISMAIL, J. 
BINDESHWARI SINGH AND ANOTHER 
DgFENDANTS—APPELLANTS 
VvETSUS 
RAMRAJ SINGH—PLaINTirF AND OTHERS. 
`. DBFENDANTS—RESPONDENTS 

Evidence Act (I of 1872), s. 32 (5)—Statement of 
deceased, if must be ante litem motam—Ante litem 
motam, meaning of—Document containing statements 
as to relationship of persons signed by several persons 
—Some of them dead — Others not summoned —Ad- 
missibility of document — Hvidence—Admissibility— 
Document admitted in trial Court without objectton— 
Objection, if can be raised in appeal. 

The condition of ante litem motam involves the 
idea that thedispute, ifany,on the former occasion 
must not bethe same in substance as the dispute in 
the later suit, In other words, the statement now 
sought to be used will notbe excluded if it merely 
related to some other matter foreign or collateral to 
the matter in controversy on the former occasion. 
Subbiah Mudaliar v. Gopala Mudaliar (6) and Kalka 
Prasad v. Muthura Prasad (T), relied on. Kashi 
Singh v. Balraj Singh (4) and Bhima Singh v. Sundar 
(5), referred to. | 

A document containing statemente regarding 
relationship of persons, signed by several persons, 
gome of whom are dead, is admissible in evidence 
although the persons who are alive have not beeu sum- 
moned as witnesses, especially when no objection is 
taken inthe trial Court, but its evidentiary value 
may not be very high. Chandra Nath v. Nilmadhab 
Bhattacharjee (8, relied on. NA 

The proper time to object to the admissibility of 
evidence is at the trial when the evidence is tendered 
and it is then that the Court should rule as to 
its admissibility or inadmissibility, Where there- 
fore, a document is admitted in evidence in the 
trial Court, without any objection from a party, 
the party is “precluded from objecting to its admis- 
sibility, in appeal. Shahzadi Begam v. Secretary of 
State (1) and Jahangir v. Sheoraj Singh (2), relied on. 
Krishnaswamt Pathar v. Ramchanara Ayyar (8), 
distinguished, _ 

S.C. A. from the decision of the Addi- 
tional Sub-Judge. Azamgarh, dated May 
25, 1936. 

Mr. A. P. Pandey, for the Appellants. 

Messrs. Janki Prasad and K. L., Misra, 


for the Respondents. 


Judgment.—This is a defendants’ appeal 
from 9 decree of the learned Civil Judge 
of Azamgarh which affirmed a decree of 
the learned Munstf of Haveli in that Dis- 
trict. It is common ground that one 
Acharaj Singh died some time inthe year 
1909. Musammat Sonbarsa Kunwar, the 
widow of the deceased, succeeded her 
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husband and remained in possession of 
the property till her death which occurred 
on May 31,1922. Upon the death of the 
widow, several persons claiming to be 
reversioners to the last male owner applied 
to the Revenue Court for the mutation of 
their names. Ultimately, the defendant 
Bindeshwari Singh was successful on the 
ground ‘of possession and his name was 
recorded in the village papers. The order 
of the mutation Court was passed on 
March 2, 1923. The present suit was 
instituted on May 8, 1924, ‘on the allegation 
that the plaintiff's father Sadashiv Singh 
who died on May 1, 1923, was the nearest 
reversioner to Acharaj Singh, the last male 
owner. The suit was contested by the 
defendant on the ground that he (Bindesh- 
wari) had _ preferential claim to the 
plaintiffs. Defendants ` Nos. 2 ‘and 3 
are subsequent transferees and their title 
depends on the proof of Bindeshwari 
Singh's title tothe property in suit. The 
Courts telow upona consideration of the 
evidence have recorded a definite finding in 
favour of the plaintiff and have held 
that Sadashiv Singh was entitled to 
succeed as a sapinda and that he was 
within seven degrees from the common 
ancestor Bandi Shah. The appeal appears 
to be concluded by this finding on a 
question of fact. ‘lhe decision of the 
Court below, however, has been challenged 
by the learned Counsel for the appellants 
on legal grounds. It has been strenuously 
contended that the documentary evidence 
produced by the plaintiff and relied upon 
by the Courts below was not admissible in 
evidence inasmuch as it does not fulfil 
the conditions laid down in s. 32 (5), 
Evidence Act. 

The documents referred to above are 
Exs. 15 and 9. Exhibit 15 is a copy of the 
plaint in Suit No, 25 of 1837 which gives a 
part ofthe pedigree produced in this case. 
It begins from Harkunwar Shah down- 
wards, The suit was brought for redempe 
tion by one Baijnath Singh on the alle- 
gation that he was entitled to the relief as 
an heirto the mortgagor named Sangram 
Singh. The pedigree appended to the. 
plaint tallies with the pedigree given by 
the present plaintiff of his: own branch. 
The next document relied uponis alsoa 
copy of the plaint in a suit instituied in 
the year 1922 by several persons, some of 
whom are, according “ to 
pedigree members of the family of 
Acharaj Singh. In that suit, the defend- 
ant Bindeshwari Singh and the phintifi's 


the plaintiff's. “ 
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father, Sadashjv Singh were arrayed as 
defendants along with several other 
persons with whom we are not concerned. 
In that plaint also Sadashiv Singh is shown 
within seven degrees from Bandi Shab, 
the common ancestor of the plaintiff, and 
Acharaj Singh. The defendant Bandeshwari 
Singh is alsoshown in the pedigree and 
his position according to the pedigree is 
10th from tke common ancestor. It appears 
from the judgments of the Courts below 
and the grounds of appeal filed in the 
Court of the learned Civil Judge that no 
objection with regard to the admissibility 
of these documents was ever raised by the 
defendants. It is contended by the learned 
Oounsel for the respondents that it is not 
open to the appellants to raise this ob- 
jection at such a late stage of litigation. 
Reference has been made to Shahzadi 
Begam v. Secretary of State (1). In that case 
in order to prove the genealogical table 
of the family, a copy of a document was 
produced which was alleged to have been 
filed in an earlier litigation in 1684 in a suit 
to establish the same fact. This document 
was admitted in the first Court without 
objection and the Court held the docu- 
ment to be genuine and admissible in 
evidence, but on appeal the High Court 
held it to be a forgery. Their Lordships of 
the Judicial Committee in appeal held 
that it was too late to object to the 
admissibility in evidence of a document 
which had been admitted without objec- 
tion in the first Court. 

The next case cited by the learned Coun- 
sel for the respondents on this point is 
Jahangir v. Sheoraj Singh (2). In that case 
a certain document purporting to be a 
family pedigree was produced in evidence 
in a mutation case by.cne Jairaj. The 
record of the Revenue Oourt containing the 
aforesaid document was produced in the 
Civil Court where the plaintiff's relation- 
ship to one Hulas was in question. It 
appears that no objection to the admissi- 
bility of this document was raised at 
the trial although in the grounds of 
appeal to the District Judge the admis- 
sibility of this document was challenged. 
At p. 819* the learned Chief Justice made 


the following obsgervaticn : 

“Objection to the admissibility of evidence at the 
late stage in litigation is not to be encouraged. The 
proper time to object to the admissibility of evidence 


(1) 34 O 1059; 34 P A194;6CL J 678; 9 Bom. LR 
1192;2 M 1; 7T'439 (PO, ° 

(2) 13A L J 817; 30 Ind. Cas, 505; A I R 1915 All. 
834; 37 A 60. 
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is at the trial when the evidence is tendered and it 
is then that the Court should rule as the admissi- 
bility or inadmissibility of the evidence. When 
the objection is taken at the proper time the party 
wishing to produce the evidence may be able to take 
steps to make the evidence admissible. If the objec- 
tion is not taken until a late stage of the litigation, 
it may mean that an Appellate Court is obliged to 
decide against the party ona technical ground or the 
time ofthe Court is taken up in retrying matters 
which ought to have been disposed of at the original 
hearing, the result being loss of public time and 
additional and unnecessary expense to the litigant.” 

The document was ultimately admitted in 
evidence. Learned Counsel for the appel- 
lants, however, contends that it is open 
to him to question the admissibility of the 
documents although no objection to that 
effect was taken in the Courts below. In 
Krishnaswamt Pathar vy. Ramchandra 
Ayyar (3), it was held that when a piece 
of evidence is irrelevant, the erroneous 
omission before the lower Oourts to 
object to the admission of that evidence does 
not make that evidence relevant. In the 
present case there is no question about the 
relevancy of Exs. 15 and 9. The objection 
raised by the learned Oounsel for the appel- 
lants which will be noticed later cannot 
be dispcsed of without a reference 
to the evidence preduced in the 
case. There is no discussion of those 
points in the judgments of the Courts 
below for the simple reason that those 
points were never urged before them. 
Under the circumstances, to allow the 
appellants to object to the admissibility 
of these documents will amount to 
retrying the case which is not permissible 
in second appeal. In my judgment, there- 
fore, the appellants are precluded from 
objecting to the admissibility of Exs. 15 
and 9 at this stage. I, however, propose 
to deal briefly with the objections 
as Oounsel for the parties have addressed 
meat some length in support’ of their 
respective contentions. It isnot disputed 
that the plaintiffs of both plaints 
are dead but the statement of every dead 
person is not admissible in evidence. It is 
incumbent on the party relying upon the 
statement of a deceased person under s. 32 
(5) to prove: (a) that the person making 
the statement had special means of know- 
ledge, and (b) that the statement was 
made before the question in dispute arose. 

According tothe pedigree Baijnath»is a 
member ofthe family, and as such, he is ex- 
pected to have knowledge with regard: to the 
pedigree of the family. It is contended by - 
the learned Counsel forthe appellants that 

G) A IR 1931 Mad. 801; 135 Ind. Oas, 572; (1931) M 
W N 261; Ind. Rul, (1932) Mad, 155 
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there should be independent evidence to 
prove that Baijnath was a member of the 
family, and as such, had special means of 
knowledgeof the pedigree appended to his 
plaint. J agree that the pedigree itself is 
not sufficient to prove that Baijnath ig a 
member of the family and that independent 
evidence to prove that fact must be adduced 
by the plaintiff Ram Raj Singh plaintiff 
examined himself in the case and he has 
Proved the pedigree which contains the 
name of Baijnath Singh. He has also stated 
that Baijnath, the plaintiff in Suit No. 25 
of 1807, was amomber of the family. The 
evidence of the plaintiff may be weak or 
strong, but itis not open to me in second 
appeal to weigh the evidence. of the wit- 
nesses. 

It cannot be said, therefore, that there 
is no evidence on the record to prove 
that Baijnath had special means of know- 
ledge. Reference has also been made toa 
c: mpre mise Ex. 4, dated October 22, 1869. 
In this there is a reference to one Baij- 
nath Singh, son of Raghubar Singh. 
Several other persons mentioned in the 
pedigree are to be found in this compro- 
mise. It is argued that the pedigree in this 
compromise which was arrived at between 
the members of the family in 1869 was 
repeated in 1887, and as such, corroborates 
the statement contained in the plaint 
Ex. 15. In my opinion this document is 
not cf much help to the plaintiff because 
I am not aware of any evidence which con- 
nects Baijnath, the plaintiff in Suit No. 25 
of 1:87, with Baijnath figuring in the com- 
promise. There is no doubt a very strong 
probability that the persons named in the 
compromise are the same as those men- 
tioned in the plaint, but this by itself is 
not sufficient to discharge the burden 
which lay-on the plaintiff. As stated before, 
the statement of the plaintiff docs prove 
that Baijnath is a relation, and as such, has 
special means of knowledge of the pedigree 
contained in Ex. 109. 

The next point that has been argued by 


learned Ccunsel for the appellants is that” 


the pedigree in Ex. 15 was not made before 
the dispute with regard to the pedigree arose. 
In other words it is post litem motam and has 
no evidentiary value. Learned Oounsel for 
the appellants has relied upon several rul- 
ings in support of his contention: see Kashi 
Singh v, Balray Singh, 10 Ind. Cas. 199 (4) 
Bhima Singh v. Sundar (5) and Subbiah 


(4) 10 Ind. Cas. 199, 
TN A I R1922 Oudh 218; 69 Ind, Cas. 421; 260 O 
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Mudaliar v. Gopala Mudaliar (6). In the 
last-mentioned case. Subbtah Mudaliar V. 
Gopala Mudaliar (6) the learned Judges of 
the Madras High Court held: 

“The condition of ante litem motam involves the 
idea that the dispute, if any, on the former occa- 
sion must not be the same in substance as the 
dispute in the later suit. In other words, the state- 
ment now sought to be used will not be excluded if 
it merely related to some other matter, foreign or 
Collateral, to the matter in controversy on the 
former occasion." 

In the above-metioued case reference was 
made to a ruling of their Lordships of 
the Judicial Oommittee in Kalka Prasad v. 
Mathura Prasad (7). Their Lordships at 
p. 523# observed as follows :— 

“In order to make a statement inadmissible on 
this ground,the same thing must be in controversy 
before and after the statement is made.” 

Applying this test to the facts of the pre» 
sent case, I have no hesitat.on in holding that 
Ex. 15 is admissible in evidence and the 
statement of Baijnath in the plaint was 
made beforethe present cuntroversy arose. 
As already stated, the Suit No. 23 of 1887, 
was brought long before the death- of 
Acharaj Singh. The question whether Sada-- 
shiv Singh was the nearest reversioner to 
Acharaj Singh was not in question at the 
time, In the present case, it is not disputed 
that Sadashiv Singh is a descendant of 
Bandi Shah. The only question in contro- 
versy is whether he is within seven degrees of 
Bandi Shah or eight degrees. In the plaint 
Baijnath Singh had to show his position in 
the family and he showed that he was a 
descendant of Ghura Singh's brother. The 
main dispute in the present case is whe- 
ther Ghura Singh was the son of Harkun- 
war Shah or of Kunjal Singh. This question 
was not in controversy in 1887 and no 
dispute could possibly arise at the time 
with regard to the relationship of Sada- 
shiv Singh. From the evidence it does not 
appear that the pedigree was ever chal- 
lenged by the defendants in that suit. 
Having regard to all the circumstances, 
I hold that this pedigree is admissible. 

The objection with regard to Ex. 9 pro- 
ceeds on somewhat different grounds. It is 
alleged that the plaint contgined statements 
of several persons, only some of whom are 
dead and as no attempt has been made to 
produce the plaintiffs who are still alive, 
this document cannot be accepted in evi- 
dence: We do not know the circumstances 

(6) A I R 1936 Mad. 808; 170 Ind, Cas, 369;(1936) M 
W N 218; 10 RM 194, . 

(7) 30 A510; 1 Ind, Oas.9175; 35 I Æ 166;5 A 
269 701; 11 O O 362;8 OL J 447; I3O0WN 1 
*Page of 30- A—[ Ed] 
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undet which the plaintiffs who are still 
alive were not summoned, It may be that 
their addresses were not kuown or that 
they are living at such a long distance that 
their production is beyond the means of 
the plaintiffs. As no objection was raised in 
the trial Court, the plaintifs had no oppor- 
. tunity to adduce evidence on this important 
point. It is suggesied that the plaintiffs 
who are sti)l living are on bad terms with 
~ the plaintiff of the present suit, It is not 
necessary to dctermine this question as in 


my Opinion the-plaint is admissible in evi- 


dence although the evidentiary value of it 
is not very high: see Chandra Nath v. 
Nilmédhab Bhattacharjee (8). I .do not 
consider it necessary to discuss the merits 
of this case. The Courts below have recor- 
ded a definite finding in favour of the plaint- 
iff and have held that Sadashiv Singh 
was the nearest reversioner of Acharaj 
Singh. The only point that has been raised 
in this appeal relates to the admissivility 
of the documents Exs. 15 and 9 and I have 
already held that they were properly relied 
upon by the Courts below. Under the cir- 
cumstances I affirm the decre2 of the Court 
below and dismiss the appeal with costs. 
Leave to appeal under Letters Patent is 
refused. 


Be ; Appeal dismissed. 
. (8) 26 O 236; 30 W N 88, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 125 of 1933 
March 2, 1938 . 
CosTELLO AND LORT-WILLIAMB, JJ. 
KUNJA BEHARY CHAKRABARTI— 
APPLIOANT 
versus 


KRISTO DHONE MaJUMDAR— 
RugPoNDENT 

Practice—Appeal—Re-hearing of—Nature of evri- 
dence required, in order to obtain re-hearing of 
appeal for purpose of calling fresh evidence. 

No doubt it is in the interest of the public 
generally that there should be an end to litigation. 
In order to obtain anew trial, for the purpose of 
calling fresh evidenme, a litigant should show (i) 
that such evidence was available, and of undoubted 
character ; (ti) that the evidence was so material 
that its absence might cause a miscarriage of justice; 
(447) that it could not, with reasonable care and 
diligence, have been brought forward at the time, 
Where, therefore, there is new evidence proposed 
to be put forward in the form of an affidavit of a 
witness and there ig evidence before the Court as 
to the cradilflity of the proposed witness and that 
evidence shows that he is not a person whoss Lesti- 
mony can be relied upon: Or at any rate it shows 
that the Court ought not to presume that the evi- 
dence to be given by him is true, the party cannot 
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be given the benefit of the re-hearing the appeal or 
litigation, Brown v. Dean ‘1), referred to, Guest v. 
Ibbotson (2), followed. 


Messrs. S.C. Bose and G. K. Dutt, for the 
Applicant. 

Messrs. S. N. Banerjee (Sr.) and S. N. 
Banerjee, (Jr.), for the Respondent, 
Costello, J—This matter comes before 
us as an outcome of a Rule which was 
issued so long ago as May 8, 1936, where- 
by it was ordered that the plaintiff respon- 
dent do on Friday, May 29, at 1L o'clock 
in the forenoon, show cause before this 
Oourt why the application of the defendant- 
appellant for review of the judgment and 
decree passed by the Appeal Court on 
July 30, 1934, should not be granted and why 
the said appeal should not be set down in 
the list of appeals for re-hearing and why. 
additional evidence of witnesses as this 
Court may deem fit and proper should not 
be called at the time of such re-hearing 
and why the plaintiff-respondent should. 
not pay to the defendant-appellant his costs 
of and incidental to this application It 
was further ordered that until the hearing 
ofthe Rule or until further ordersof the 
Court, the sale of the properties belonging 
tothe defendant which had been attached 
should be stayed and tae Registrar of this 
Court would communicate the order tv the 
District Judge of Howrah in which 
Court the proceedings had been instituted 
in exXecutiun, of the decree in the 
suit. 

It is to be observed at the outset that 
the Rule was made returnable on May 
29, 1936. Apparently, very little, if any- 
thing was done to bring the matter on for 
hearing and with regard to that both sides 
are obviously in fault. This Cvourt was 
actually in session on the number of days in 
the months of April and May of lust year 
and it was but proper and convenient that 
an application snould have been made to 
us to fix a date for the hearing of the Rule. 
‘the attitude of the defendant-appellant, 
‘woo is applicant in these proceedings, can 
easily be understood, because he had suce 
ceeded in getting a stay from this Court 
which, by some oversight, was not limited 
to the period up to the returnable date, 
but was in the nature of an open stay, 
which prevented the sate of the attached 
properties for an indetinite period. Ib is 
not so easy to see, on the otner hand, why 
the plaintiff appellant, who is tne respon- 
dent in these proceedings, should not have 
taken steps to have the Rule discharged fot 
want of prosecution. However, the Rule 


978 
has at long last come before us for our final 
adjudication upon the matter. 

The defendant wh», as I have indicated, 
was the appellant in the appeal which 
tame on for hearing before us andin which 
we ultimately gave judgmenton July 30, 
1934, now says that he is ina position to 
produce further evidence of such a cbarac- 
ter that it is bound to have an important, 
if not indeed a decisive, influence upon the 
questions which were in dispute between 
the parties in the suit. The suit was 
brought upon a promissory note which was 
said to be dated June 30, 1927. The 
defence set up was that that particular 
promissory note was a forgery, although 
the defendant had given three promissory 
notes tothe plaintiff on three several occa- 
sions prior to June 30, 1927. An impor- 
tant piece of evidence called at the trial on 
behalf of the defendant was to the effect 
that he was away, in Benares or in that 
district, on the date the promissory note 
which was being sued upon is said to have 
been executed. That evidence was not 
accepted by Ameer Ali, J. who tried the 
suit and we could find no sufficient reason 
to disagree with the learned Judge on that 
point when the matter was argued before 
us in the appeal. The defendant-appellant 
has now put in an affidavit sworn by one 
Bhujendra Nath Sen on May 27, 1936. 
This affidavit was not before the Court at 
the time when the Rule was issued on May 
8, 1936, but in the petition which was 
put in before us upon the basis of which 
the Rule was issued there was in one or 
two paragraphs an indication of the kind 
of evidence which, it was alleged, Bhujendra 
Nath Sen would be able to give on behalf 
of the defendant if an opportunity of so 
doing was given him. The affidavit of Bhu- 
jendra states that he was a typist in the 
office of Messrs. O. O. Ganguli & Co., Soli- 
citors of 6, Old Post Office Sireet, in the 
town of Oalcutta, who were the solicitors 
for the plaintiff in the suit, Kristo Dhone 
Majumdar v. Kunja Behary Charkrabarti. 
and in whose office the prcmissory note is 
said to have been executed. 

The gist of what Bhujendra statesin his 
affidavit is that he himself under pressure 
from Kristo Dhone was induced to put 
typed-writing on two blank pieces of paper 
which at the time when he first saw them, 
that is to say, when they were first handed 
over to him by Kristo Dhone, already bore 
a signature which was apparently that of 
the man who was afterwards the defendant 
in the suit, namely Kunja Behary Chakras 
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barti. Bhujendra narrates. that, although 
he had considerable misgivings as to whe. 
ther or mut he ought to do what he was 
requested to do by Kristo Dhone, he was 
ultimately induced to transform one of the 
pieces cf paper into the semblascce of a pro- 
missory note by typing upon it appropriate 
words, phrases and figures and to trans- 
form the other piece of paper into the 
form of aletter wrilten by Kunja in which 
payment of the sum afterwards sued upon 
was expressly or by implication admitted. 
It appears that Bhujendra was himself 
under financial obligation to Kristo Dhone 
and it was for that reason, so he says, that 
he ultimately yielded to the persuasion or 
pressure put upon him by Kristo Dhone. 
If Bhujendra had no antecedent history in 
connection with this case or there were no 
other circumstances which would give 
grounds for supposing that he was not a 
truthful person, I think we would perhaps 
have had but little difficulty in coming to 
the conclusion that the defendant-appellant 
ought to be afforded the opportunity which 
he seeks. But, unfortunately for the defen- 
dant, his proposed additional witness is not 
a man whose affidavit comes before this 
Qourt as a document upon which no suspi- 
cion can rest. Bhujendra is, in fact, intro- 
duced to the Court as a person who is, 
to all intents and purposes, a self-convicted 
perjurer, because we find no reference to 
the record of the case on turning to the- 
paper-bock which was before us in the 
appeal (at p. 2066) that there is a copy of 
an affidavit made jointly by Kristo Dhone, 
the plaintif in the suit, and his co- 
employee in the office of Messrs. O. O. 
Ganguli & Co, namely Bhujendra Nath 
Sen. That affidavit was solemnly affirmed 
by those two persons on July 7, 1931, and 
in para. 15 of that affidavit Bhujendra 
states as follows: 

“J, Bhujendra Nath Sen, for myself say that my 
co-deponent was absent from office owing to a 
severe attack of small-pox from May 20, 1930, to 
September 2, 19:0, and cn June 13, 1930, my co- 
deponent sent bis agent Deb Narain Ohaudhuri to, 
Messrs. O. O. Ganguli & Co.'s office and he made 
over to Babu O. O. Ganguli the original promis- 
sory note dated June 30, i927, duly executed and 
stamped by the defendant together with original 
letters and documents in connection with the 
instructions to file a suit against the defendant 
above-named for moneys due on the said promis- 
sary note dated June 30, 1927, aad the said Babu 
0. U, Ganguli immediately made over to me the 
said original papers to make ou$ copies of the same 
and I accordingly made tyged copies of &he same.” 

Now, it is manifes} beyond all question 
that if the statements now put forward in 
Bhujendra’s affidavit of, May 27, 1936, are . 
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“ true, then the Statements contained in the 

Paragraph which I have just read from the 
affidavit of July 7, 1931, tothe effect that 
the original promissory note dated June 30, 
1927, - was duly executed and stamped by 
the defendant is entirely false and quite 
Clearly false to the knowledge of the man 
who was making it, namely Bhujendra 
Nath Gen. It follows, therefore, that Bhujen- 
dra was not a witness of unimpeachable 
veracity, to say the least of it, and the 
moment one arrives at tbat conclusion one 
is bound to deal with this matter in the 
light of the authorities relevant toa pro- 
ceeding of this kind and proceedings of a 
like character. We have been referred to 
by Mr. Banerjee appearing cn behalf of the 
Plaintiff, who is the respondent in the 
appeal and ig now the respondent in the 
present application, to a dictum of Lord 
Loreburn sitting as Lord Chancellor in the 
House of Lords and giving his speech in 
Broun v. Dean (1) at pp. 374—3/6*, where 
his Lordship said : 


“When a litigant hag obtained a judgment in a 
Oourt of Justice, he is by law entitled not tu be 
deprived óf that judgment without very solid 
grounds: and where, as in this case, the ground 
is the alleged discovery of new evidence, it must at 
least be such as is presumably to be believed, and 
if believed, would be conclusive,” 

Lord Shaw on the same occasion said: 

; Speaking for myself, I donot at present see my 
way to go the whole length of the proposition my 
noble and learned friend the Lord Qhancellor has 


proposed, to the effect that the res noviter veniens 
must, if believed, be conclusive.” 


Lord Shaw proceeded to say: 


“Tt is possible to figure cases in which it might be 
80 gravely material and so clearly relevant as to 
entitle the Court to say that that material and 
relevant fact should have been before the jury in 
giving its decision,” 

He added: 

“I do not dissent fr 
nounced, but I desire ¢ 
that topic.” 

I find on my part, speaking of course 
with the greatest possible deference to the 
views of Lord Loreburn, that L would not 
be prepared to go quite as far as he thought 
fit to go and I should prefer rather to 
adopt, at any rate,to a large degree the 
broad propositfon enunciated b y Lord 
Shaw in the same case. It is, however, not 
necessary on the present occasion in my 
opinion that we should apply either of the 
two tests propounded by the noble and 
. learned Lords in Brown v. Dean (1). Itis 

Quite sufficienf, I think, to adopt for our 
present Purposes tke proposition laid down 


= (1) (1910) A O 373; 79 
sR JIAN A LJKB 690;102L T 661; 


*Pageaof (1910) AO. Ed] 


om the judgment as pro- 
o express my opinion upon 
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by Serutton, L. J. ia Guest v. Ibbotson (2). 
At p. 326* the learned Lord Justice says : 

“There could be no question that it was in the 
interests of the public generally that there should 
be an end to litigation. In order toobtain a new 
trial, for the purpose of calling fresh evidence, 8. 
litigant should show (i) that such evidence was 
available, and of undoubted character; (ii) that 
the evidence was so material that its absence 
might cause a miscarriage of justice ; (iiè) that it 
could not with reasonable care and diligence have 
been brought forward at the time.” 


And then he added: 


“As regards the first point there had been nothing 
bub a statement that two unnamed witnesses would 
be called; nothing stated as to their position, 
standing or credibility, Such an application would 
not have been listened to by the Court of Appeal 
for a single instant.” 


As regards the second and third proposi- 
tions, one need not say anything, having 
regard to the view we take of the evidence 
proposed to be given by Bhujendra Nath 
Sen, because it seems to- me that the 
matter can be dealt with under the first of 
the three propositions, the second branch 
of which requires that the evidence should 
be of undoubted character as well as being 
available. Having regard to the former 
affidavit made by Bhujendra Nath Sen, to 
which I have referred, it seems to me quite 
clear that it would not be right to say that 
the new evidence which is being put for- 
ward in the form of the second affidavit 
of Bhujendra Nath Sen, namely that 
sworn on May 27, 1936, is of “undoubted 
character.” In the case with which Scrut- 
ton, L. J. was dealing, there is nothing to 
show the position, standing or credibility 
of the witnesses who were called to give 
additional evidence. Scrutton, L. J. was 
clearly of opinion that in the absence of 
those things, it would not be right to act 
upon the evidence which was being put 
forward. In the present instance, the posi- 
tion is very much the reverse of what it 
was in the case to which I have just refer- 
red, bevause there is evidence before us aa 
to the credibility of the proposed witness 
and that evidence goes to show that he is 
not a person whose testimony can be relied 
upon; at any rate, it goes to show that we 
ought not to presume that the evidence to 
be given by him is true. In other words, 
using the language of Lord Loreburn, this 
evidence is not “presumably to be believ- 
ed.” IE the defendant-appellant had, found 
himself in a position of being able to put 
before us the evidence ôf a person who, 
prima facie at any rate, was a credible wit- 

(2) (1822) 38 T LR 325; (1922) FW N,72;91 LJ 
ns 558; 126 L T 738; 66S J 298; 15B WO O 
Pago of 38 TL L, Rada] OO . O 
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ness, I should certainly have considered it 
right to give him an opportunity of put- 
ting that evidence before the Court in a 
formal and effective manner and giving the 
other side an opportunity of testing it by 
cross examination. Having regard to the 
fact that Bhujendra Nath Sen, on his own 
showing, is not a person.who had had any 
great regard for the truth, we have come to 
the conclusion that this application must 
be rejected. The Rule, accordingly, is dis- 
charged with ccsts asan application. 

Lort- Williams, J.—I agree. l 

B, Rule discharged. 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1130 of 1937 
August 19, 1938 
_ Aspur RAHMAN, d. 
Sheik DAWOOD ROWTHER— 
PETITIONER 
VETSUS 
ABDUL KADAR ROWTHER—Responpent 

Penal Code (Act XLV of 1860), s, 206—Mere 
harvesting of crops under attachment, whether comes 
under s. 706—Hssentials to be shown—~Court order- 
ing attachment filing complaint under s. 476, Crimé- 
nal Procedure Code (Act V of 1898), against person 
harvesting crops—-Held, on facts, order not justified 
—Interference under a. 439, Criminal Procedure 
Code (Act V of 1898), held justified, 

Where the crops have been attached in execution 
of a decree, the mere harvesting of them would not 
bring the person doing so within the scope of 
s. 206, Penal Oode, unless it were shown that he 
did one of the things mentioned in s. 206, with a 
fraudulent intent. It must be shown that he did so 
with the intention of preventing the crops from 
being taken in the execution of decree and not 
merely with the intention of saving them. 

There was nothing to show that the petitioner 
was aware that the crops were under attachment. 
Moreover, while ordering the attachment, the Court 
had not kept in mind the requirements of O. XXI, 
r. 45, Civil Procedure Code. It appeared that the 
crops had been harvested by the petitioner to save 
them from being ruined, In spite ofall these 
things the Court ordered a complaint to be filed 
against him under s, 476, Criminal Procedure 


de: 

Held, that the order was not justified. Ordinarily, 
the High Oourt would not have interfered in revision 
but in view of the errors of law committed by the 
Oourt below, it wasa fit case for interference in 
revision. 


©. R. P. from the order of the District 
Court, West Tanjore, dated August 10, 


1937. 

Mr.J. V. Srinivasa Rao, for the Peti- 
tioner. Sm ding 

Order.—The Subordinate Judge of 


Kumbakonam ordered a complaint to -be 
madeagainst the petitioner on the grdund 
that certain crops which were already 
attached -oh September 26, 1936, under the 
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orders of the Court were harvested by 
him on or about October 8, in that year. 
The Court relying mainly on the order of 
attachment and the Receiver’s report held 
that a prima facie case was made out 
under s. 206, Penal Code, against the 
petitioner and ordered a complaint to be’ 
filed against him under s. 476, Criminal 
Procedure Code. The order of the learned 
Subordinate Judge was perfunctory, and 
did not seem to comply withthe require- 
ments of the section. An appeal against 
this order was dismissed*by the learned 
District Judge who tried to read into the 
order things which were not mentioned 
there. He, however, came to a distinct 
finding that the prosecution was expedient 
in the interests of justice. The petitioner 
has now come up in revision. It appears 
to be rather strange that the provisions 
of O. XXI,r 45 (2), Civil Procedure Code, 
werenot noticed by either of the Oourts- 
below. The crops were perishable and it 
has been for that reason provided in the 
above stated rule that the judgment- 
debtor may tend, cut, gather and store 
the produce in spite of an order of 
attachment, subject to such conditions as 
may have been imposed by the Court 
either in the order of attachment or in 
any subsequent order. I have seen the 
order of attachment issued by the Court 
and no condition was imposed in that 
order. Nor was any condition imposed on 
the judgment-debtor subsequently. It is 
found by the learned District Judge that 
evidence showed that the harvest was ripe 
for being cut by October 6. If it were so, 
the crops would have been ruined if 
allowed to remain standing for any length 
of time-—-and it was necessary for the 
judgment-debtor as much in his own 
interests as in those of the attaching 
decree holder that they were cut—parti- 
cularly when no directicns, were given by 
the attaching Court either at the time of 
ordering attachment or subsequently. 
Thisis not all. Before a person can be 
ordered to be prosecuted under s~ 206, 
Penal Ccde, there must be some evidence 
to stow that he had fraudulently removed, 
concealed, transferred or delivered to any 
person, any property or any interest therein 
intending therehy to prevent the property 
or interest from being taken in the execu- 
tion of the decree which was passed 
against him. Not to say of any evidence 
On the point that the petitioner had re- 
moved, concealed, transferred or delivered 
the crops which had been cut by. him 
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either frandulently or otherwise, there is 
no allegation that he ever did or intended 
to do so. The mere harvesting of crops 
would not bring him witbin the scope of 
s. 205 unless it were shown that he did one 


of the things mentioned above with a. 


fraudulent intent. It might be said that 
the petitioner appears to have made an 
attempt to commit the offence. But, even 
then, it wonld have to be shown that he 
did so with tle intention of preventing the 
crops from being taken in the execution 


of decree and nct merely with the inten- 


tion of saving them, as appears to have 
been the case here. The point was taken 
by the petilioner before the learned 
District Judge but ho attention seems to 
have been paid by him to this part of 
the case. In the end, there is nothing 
to show on the record that the petitioner 
knew of the crops having been attached 
under the orders of the Court. The fact 
that certain other persons knew of the 
attachment cannot be sufficient to prove 
that the petitioner had any knowladge. 
Nor is the fact that his crops were 
attached on previous cccasions relevant 
to show that- they were attached on this 
occasion. 

If I were not satisfied about the errors 
of law having been committed by the Sub- 
ordinate Courts, I would not be interfer- 
Ing in revision. But since the Subordinate 
Judge does not appear to have taken the 
matter seriously or in any case failed to 
considerthe various matters which he was 
required to consider before taking such a 
Serious step and since the learned District 
Judge did not pay sufficient attention to 
the petitioner's contentions Lhat there was 
no intention on his part to remove the 
crops clandestinely and that his acticn was 
bona fide, and lastly, the requirements of 
O. XXI, r, 45, were nos kept in mind by 
the Court ordering attachment, I hold that 
the order under s. 476 was not justified. 
I would, therefore, vacate the order. The 
complaint, if filed, will now be Withdrawn. 

e 


N.*D. Order vacated. 





RANGOON HIGH COURT 
Special Second Appeal No. 206 of 1937 
J ery 18, 1938 
Macknay, J. 

ARJAN SIN GH—Apprnrant 


versus 
- KISHEN SINGH AND anorazr— 
RESPONDENT3 
Land and Revenue Regulation 


ii d 
Upper Burma 
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(TIT of 1859), ss. 53 (1, 25 (c), (d)—Powers con- 
ferred by Regulation on Officers of State, if devolve 
on lessee of state land—Civil Court, if can exercise 
sich powers—Suit for ejectment of persons occupy- 
ing state-land without permission of Collector, if 
lies in Civil Court. 

The Regulation confers certain powers on the 
Officers of the State and provides that occupiers of 
state-land may not be ejected from such land save 
in certain circumstances and by officers so em- 
powered to act in those circumstances, The powers 
of these officers do not devolve on a lessee of state- 
land, nor can a Civil Court exercise these powers. 

The matter of the ejactment from the state-land, 
of persons who stayed on or occupied it without the 
permission of the Collector, is clearly a matter 
which a Revenue Officer is empowered by or under 
the Regulation to dispose of, and, therefore, a Oivil 
Court cannot have jurisdiction in the matter under 
s. 53 (1), of the Upper Burma Land and Revenue 
Regulation, and a suit for ejectment of such persons 
by & lessee holding under the Government does not 
lie ina Civil Court, The case would ba different if 
there is a dispute between two private parties, 
neither of whom claims under & grant or lease from 
Government. Sit Yin v. Ma Shin (1), referred to. 


Sp. 8. A. from the Judgment of the 
T Court, Kyaukse, in O. A. No. 1 of 
7 


Mr. Twa Aung, for the Appellant. 


Judgement.—tThe plaintiff-appellant Arjan 
Singh is the holder of a lease of a certain 
piece of land granted by the Deputy 
Commissioner of Kyaukse under the rules 
under the Upper Burma Land and Revenue 
Regulation of 1889. Arjan Singh sued the’ 
defendants-respondents for ejectment froma 
portion of this piece of land, of which they 
were in occupation with their house. The 
Township Court held that it was not open 
to it to question the validity ofthe lease 
and consequently the plaintiff must be’ 
regarded as the owner of the land entitled 
to a decree. Against this decision, the 
defendants-respondents appealed to the 
District Court. The District Court found that 
the plaintiff fraudulently obtained the lease 
in collusion with the former occupant of 
the land and that it would be grossly 
unfair to eject the respondeat who had 
-been in occupation for a number of years, 
and whose tenant the plaintiff. hdd at one 
time been, simply because the plaintiff: 
was clever enough to obtain the lease. As 
a matter of conscience, the learned District 
Judge thought that he could not permit 
such injustice to be done. He accordingly 
set aside the decree and dismissed the plain- 
tifs suit. The vlaintiff has now appealed 
to this Court. The land in question is state- 
land. Section 25 (e) of the Regulation lays 


down that: sa 

“An ocsupier of sbate-land may not, except for 
default in the payment of land revenue duefrom 
him to the Government, be ejected from such land 
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without such notice as may be prescribed by rules 
to be made by the Local Government in this behalf 
or failing such notice, such compensation as, 
subject to any such rules, the Collector may, having 
regard to all the circumstances of .the case, deem 
just.” 

Clause (d reads: 

“A person occupying state-land without the per- 
mission of the Collector, or of some other officer 
authorized by rules to be made by the Local 
Government in this behalf, or occupying such land 
with such permission and making default in the 
payment of the land revenue due from him to 
the Government in respect thereof, may at any 
time be ejected from the land by order of the 
Collector." 


Now the facts show tbat the defendants- 
respondents had in fact been occupying 
that portion of the land leased to the 
plaintif-appellant which is now in their 
occupation for about 14 years. The plain 
tif obtained his lease only in 1936. It 
is quite clear that the defendants respon- 
dents are occupying stateland without 
the permission of the Collector. Consequently 
they may at any time be ejected from 
the land by the order of the Collector, 

g 53, cl. (1), of the Regulation reads 
us: 


“except as otherwise provided by this Regulation, 
a Civil Court shall not have jurisdiction in any 
matter which the Local Government or a Revenue 
Officer is empowered by or under this Regulation 
fo dispose of,” 


Now the matter of the ejectment of 
the defendants-respondents from state-land, 
who stayed on or cecupied it without the 
permission of the Collector, is clearly a 
matter which a Revenue Officer is empower- 
ed by or under the Regulation to dispose 
of, and it would seem, therefore, that a 
Civil Court cannot have jurisdiction in 
the matter. The learned Counsel for the 
appellant argues that the plaintif- -appellant 
by his lease has obtained all the rights of 
the state. “I donot think that this isa sound 
contention. The Regulation confers certain 
powers on the Officers of the State and provides 
that occupiers of state-land may not be ejected 
from such land save in certain circumstances 
and by officers so empowered to act in those 
circumstances. The powers of these officers 
do not devolve on a lessee of state-land, nor 
can a Civil Court exercise these powers. I 
have not been able to find any parallel 
case in the reported rulings of this Court 
or the Court of the Judicial Commissioner 
of Upper Burma. The case would be 
different if this were a dispute between 
two private parties, neither of whom claimed 
under a grant or lease from Government: 
see Sit Yin v. Ma Shin (1), which deals 


ae 8 L BR71; 29 Ind. Cas, 872; A [TR1914L B 
4. 
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with the application of the’ Lower Burma 
Town and Village Lands Act, s. 41 
which is rather differently worded from 
s. 53 of the Regulation and reads: 

“Wo Oivil Court shall have jurisdiction to deter- 
mine any matter which, under this Act, is to be 
determined by the Revenue Officer and any claim 
to any right over land as against the Government.” 

It was held that the eviction of a 
squatter by another squatter, or of a sub- 
lessee by a lessee (from Government) is 
not a matter that is to be determined by 
the revenue authority. Had the defendants- 
respondents been put into possession by 
the plaintiff-appellant, the case would have 
been entirely different and a suit *would 
lie in a Oivil Court. In my opinion the 
suit was clearly barred by s. 53 (1) of 
the Upper Burma Land and Revenue 
Regulation, 1889. This appeal is, therefore, 
dismissed. The appeal was heard ex parte. 
The plaintiff must apply to the Collector 
of the District for redress. 

8. Appeal dismissed. 
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MADRAS HIGH COURT 
Oriminal Appeal No. 393 of 1938 
October 12, 1938 
Laksamana Rao, J. 

In re KOTTENGODAN ALAXI-—- 
PRISONER — APPELLANT 

Penal Code (Act XLV of 1860), ss. 3092, 326— 
Accused stabbing deceased with knife on forearm 
during altercation between them—Deoth resulting due 
to haemorrhage—Accused held guilty under s. 336, 
only and not under s. 302. 

The deceased was stabbed with a knife on the 
left forearm by the accused in the course of an 
altercation between them. The radial artery was 
pierced andthe deceased died of haemorrhage soon 
after. The accused was convicted of murder: 

Held, that the forearm isnot a vital part and 
the offence was not murder. It was not also culp- 
able homicide not amountingto murder, and the 
accused was only guilty of vountarily causing 
grievous hurt with a deadly weapon as the hurt 
caused was grievous and he must have known that 
by stabbing as he did, he was likely to cause 
grievous hurt. He could, therefore, be convicted 
— aider s. 326, Penal Code, and not under 
8. i 

Appeal against the ordèr of the Court 
of Session of the South Malabar Division 
in Case No. 32 of the Calendar for 1938. 

The Public Prosecutor, for the Crown. 

Judgment—The appellant has been 
convicted . of the murder of his step- 
brother Kunhali and sentenced to transpor- 
tation:for life by the learned Sessfons Judge 
of South Malabar. 

There was an -altercation between the 
appellant and Kunhali near the eshop of 
the appellant about 10 a. m. on May 20, 


+ 


1939 


last and Kunh&li was stabbed with M. O. 
No. 1 the knifeon the left forearm. The 
radial artery was pierced and Kunhali died 
of haemorrhage soon after. 

The appellant is alleged to have stabbed 
the deceased in the courss of the altercation 
and P. Ws. Nos 9 and 10 the disinterested 
witnesses not to mention P. Ws. Nos. 8 
and 12, the relative of the deceased swear 
to it. P. W. No. 13 saw the appellant 
pursuing the deceased with a kaife in 
his hand and the belated story of the 
appellant in the Sessions Court that he 
was attacked by five persons including 
P. W. No. 8 and the deceased and a stick 
aimed at bim might have caused the injury 
of the dezeased is worthless. The witnesses 
wela not questioned about any quarrel 
between the deceased, accused and others, 
nor is there any reason to doubt the 
evidence which shows that in the course 
of an altercation between the two, the 
appellant stabbed the deceased on the left 
forearm. 

But the forearmis not a vital part, and 
as was rightly conceded, the offence is not 
murder. It would not also be culpable 
homicide not amounting to murder, and the 
ap pellant—would only be guilty of vountarily 
causing grievous hurt with a deadly weapon 
as the hurt caused was grievous and must 
have known that by stabbing as ha did, 
he was likely to cause grievous hurt. The 
conviction for murder is, therefore, set aside 
and the appellant is convicted under s. 326 
of the Indian Penal Code. 

As regards the sentence, the altercation 
was not premeditated and having regard to 
all the circumstances the appellant is 
sentenced to rigorous imprisonment for 
three years. 


N.-S. ~ Order accordingly. 
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: RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 43 of 
. 1938 
Si August 24, 1938 
Mya Bu, Orfe OC. J. AND Dunk ey, J. 
EUSOOF ABDUL RAZA K—AppguLaNnt 
VETSUS 
Musses. ROYAL STATIONERY HOUSE— 
RESPONDENT 
Provincial Insolvency Act(V of 1920), s 41— 
Conditional discharge—No evidence to show that 
insolvent isdikely to hage any income or to acquire 
property aince insolrency—Order of conditional dis- 
charge asking him to deposit all his subsequent income 
in Court, whether good—~Effeat of such order. 
When there is no evidence that since his insol- 
vency the insolvent has, or is likely to have, any 
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income, or has acquired, or is likely to acquire, any 
property,an order of conditional discharge asking 
the insolvent to deposit all his subsequent earnings 
or his after-aequired property in Oourt is not 
likely to be of any value to the creditors and, there- 
fore, is nob good. Such an order ought not to be 
made because it destroys the very motive which 
moves a man to attempt to obtain income or to 
acquire property: it has the effect that he has no 
incentive either to Work or to acquire property. 
Inre Shackleton: Hx parte Shackleton (1), relied 


on. , 

O. Misc. A. against an order of the Dis- 
trict Court, Amherst, dated May 2), 1938. 

Mr. C. K. Ray, for the Appellant. 

Dunkley, J.—Tais is an appeal agaiast 
an order of the learned District Judge of 
Amherst under s. 41, sub-s. (L), cl. (e), Pro» 
vincial Insolvency Act, the appellant being 
the insolvent. The order is in the following 
terms : 

“He will be granted a discharge subject to the 
condition that any earnings or income which may 
hereafter become due to him or any property 
which may be acquired by him shall vest in the 
Oourt until the scheduled creditors receive a total 
dividend of four annas in the rupee.” 


This order cannot be supported on two 
grounds, In the first place, there is no evi- 
dence that since his insolvency the ingol- 
vent has, or is likely to have, any income, 
or has acquired. or is likely to acquire, any 
property, and consequently, this order is 
never likely to be cf any value to the ere- 
ditors and its only effect will bea to cause 
the insolvent to remain a bankrupt for the 
rest of his natural life. Secondly, an order 
of this kind, vesting tae whole of a man's 
earaing subsequent to insolvency and 
after acquired property in the Qourt, is an 
order which ought not to be made because 
it destroys the very motive which moves a 
min to attempt to obtain income or to 
acquire property: it has the effect that he 
has no incentive either to work or to 
acquire property. This has beén clearly 
laid down in In re Shackleton: Hx parte 
Shackleton (1}. For these reasons, there- 
fore, the appeal is allowed and the order of 
the learned District Judge is set aside and 


- instead thereof, there will be an order under 


s. 41 (1) (b) of the Act, suspending the dis- 
charge of the insolvent until a dividead of 
not less than four annas in the rupee has 
heen paid to the creditors who have proved 
their debts. 

5. . Appeal allowed. 


(1) (1890) 61 LT 648; 33 W R288; 6 Morrell 308, 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 39 of 1937 
August 16, 1938 
N. J. WADIA, Je 
BASANGOWDA HULIAPPAGOWDA 
HIREGOUDAR—Appgiiant 


versus 
FAKIRGOWDA LINGANGOWDA PATIL 
— RESPONDENT 

- Bombay Hereditary Offices Act (IIT of 1874), 3. 38— 
Section, whether recognized rule of lineal primogeni- 
ture before amendment of 1910 — Limitation Act 
(IX of 1908), Sch. T, Arts 120, 14~—Representative 
watandar dying -Revenue authorities ordering that 
certain person should be recognized as watandar 
—Suit by plaintif for declaration that he was 
nearest heir of deceased watandar in preference to 
defendant—Suit held govenred by Art. 120, 

It was the intention of the Legislature, even prior 
to the amendment of 1910, that in determining who is 
the nearest heir for the purpose of s. 36, Bombay 
Hereditary Offices Act, the rule of lineal primogeniture 
shculd be applied. Therefore the amendment of 1910 
did not introduce the principle of lineal primogeniture 
for the first time, but merely declared more explicitly 
what was the intention of the section as it stood prior 
to theamendment. Sahebgowda v. Basangowda (2), 
referred to, 

Upon the death of a representative watandar, the 
revenue authorities after making inquiry ordered 
that a certain person should be recognizedas a 
representative watandar inthe place of the deceased. 
Plaintiff brought a suit for declaration that he was 
the nearest heir of the deceased watandar in pre- 
ference to the person appointed by the revenus 
authorities : 

Held, that the suit was governed by Art. 120 and 
not by Art. 14, Limitation Act as the suit was not 
for setting aside the orders of the revenue authorities 
but one for’s mere declaration. Hanmant Ram- 
chandra Kulkarni v. Secretary of State(1), referred 


9., 

S. ©. A. from the decision of the 
Assistant Judge, Dharwar, in Appeal 
No. 194 of 1935. 

Mr, A. G. Desai, for the Appellant. 

Messrs. G. P. Murdeshwar and R. A. 
Mundkur, for the Respondent. 


Judgment.—The respondent filed the 
guit out of which this appeal arises for a 
declaration that he was the nearest heir of 
Ohanbasangowda in respect of the patilki 
Hen of one Chinawa under s. 36, Watan 

ct. 
giyen in the pedigrees in the judgments of 
both the lower .Courts. Basangowda Nin- 
gangowda, who wasentered as the repre- 
sentative watandarin the patilki watan of 
“ Adargunchi, died in the year 1876. After 
him he name of. his widow Chinawa was 
entered as the, representative watandar. 
She died in 1900. Basangowda represented 
the senior branch of the family. The plain- 
tiff and the defendant belong to the junior 
branch. Chanbasangowda bin Basangowda, 
the grandfather of the defendant as well 
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as of the plaintiff, who was’ihe representa- 
tive of the junior branch, died in the year 
1904. His patilki haq was entered in the 
revenue records in the name of the plaintiff 
Fakirgowda who was the son of Chanbasan- 
gowda's second son Ningangowda. Ohan- 
basangowda had five sons, all of whom 
except Huliappagowda, the father of the 
defendant, had predeceased Obhanbasan- 
gowda. The eldest son Basangowda left no 
heir. The plaintiff Fakirgowda therefore 
would be the heir of OChanbasangowda 
according to the rule of linga] primogeniture. 
The defendant contended that the rule of 
lineal primogeniture did not apply to the 
succession in this case and that as Ohan- 
basangowda died in the year 1904, his son 
Huliappagowda, the defendant's father, 
who was then alive, wasthe nearest heir 
according to 8. 36, Watan Act, as it then 
stood, and was entitled to have his name 
entered, and thaton his death the defen- 
dant was the nearest heir. It is not dis- 
puted that the case is governed by s. 36, 
Watan Act, as it stood prior to the amend- 
ment of 1910. 

Two questions arise for consideration in 
the appeal. The first is whether under s: 36, 
as it etood prior to the amendment, the © 
rule of lineal primcgeniture applied. The 
second question is whether the plaintiff's 
suit isin time. The trial Ceurt beld that 
the rule of lineal primogeniture applied 
even under the section as it stood prior to 
the amendment of 1910, and that the 
plaintiff was therefore the nearest heir to 
Chanbasangowda and therefore to the 
deceased Chinawa It also held thatthe suit 
was in time. In appeal the learned Assist- 
ant Judge of Dharwar agreed with the 
view taken by the trial Court and dismissed 
the appeal. The defendant has come in 
second appeal. 

I will take up the question of limitation 
first. The appellant’s contention is that the 
plaintiff's suit is in effect a suit to set aside 
an order made by tke Collector. It appears 
that though Chinawa died in 1900, there 
was no inquiry about her successor and 
nobody’s name was entered as her succes- 
sor till 1928 when an inquiry was held by 
the revenue authorities and the Deputy 
Collector ordered the name of the plain- 
tiff Fakirgowda to be entered in place of 
Chinawa. There was an appeal to the Gol- 
lector who reversed the decisien of the 
Deputy Collector and ordered that the 
name of the defendant’s father Huliappa- 
gowda should be efttered. The order of the 
Deputy Oollector was made on “May 4, 
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1922, and that of the Oollector on June 12, 
1929. The plaintiff appealed to the Com- 
missioner, but tho appeal was rejected on 
April 15, 1930, and the present suit was 
filed on July 22, 1933. If the contention 
of the appellant is correct that the present 
suit is in effect to set aside the order made 
by the Collector on June 12, 1929, con- 
firmed by ihe Commissioner on April 15, 
1930, the suit would be clearly beyond 
time, since it would be governed by Art. 14 
under which a guit to set aside any act or 
order of an officer of Governmen! in his 
official capacity, not otherwise expressly 
provided for in the Act, is to be filed within 
one year from the date of the order. 

In my opinion, however, the suit cannot be 
said to be a suit to set aside the order made 
by the Collector. If the suit had really 
been to set aside the order made by the 
Collector under the Watan Act, it would 
clearly have been barred under s. 4, 
Bombay Revenue Jurisdiction Act. The 
order of the Collector wss an order that 
the defendant should be recognized as the 
representative watandar in place of the 
deceased representative watandar Chinawa 
and a suit brought expressly or by implica- 
tion to set aside that order would clearly 
be barred under s. 4, Bombay Revenue 
Jurisdiction Act. Section 36, cl. (3), Bom- 
bay Hereditary Offices Act, provides that if 
any person shall, by production of a decree 
of a competent Court, satisfy the Collector 
that he is entitled to have his name regis- 
tered as the nearest heir of such deceased 
watandar in preference to the person whose 
name the Collector has ordered to be regis- 
tered, at any time within six years of such 
order, the Collector shall, subject to the pro- 
visos, cause the entry in the register to be 
amended accordingly. Section 36 thus con- 
templates a suit being filed for a declaration 
that a person is the nearest heir cf a 
deceased representative watandar, and it 
has been held by a Division Bench of this 
Court in Hanmant Ramchandra Kulkarni 
v. Secretary of State (1), that though the 
Oivil Courts have no jurisdiction in matters 
which are within the exclusive jurisdiction 
of the Collector, namely the duty to deter- 
mine the custom of the watan and what 
persons shall be recognized as representa» 
tive watandars under s. 25, Bombay Here- 
ditsry Offices Aci, and to specify the names 
of the heads of the family and the propor- 
tlonate part possessed by each -head in 
preparing the register under s. 67 of the 


(1) 32 Bom. L R 155; 129 Ind. Cas. 391; A IR 1930 
Bom, 254; 54 B 125; Ind. Rul, (1931) Bom. 167. 
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Act, they have nevertheless tha power to 
declare that the plaintiff is the nearest heir 
of a deceased representative watandar: that 
where Government have resolved that a 
certain person should be reczgnized as a 
representative watandar ofa watan, a suit 
brought against Government to set aside 
the Government resolution is barred under 
s. 4, Bombay Revenue Jurisdiction Act, 
1876 : but that a suit, brought under s. 36, 
Proviso (3), Bombay Hereditary Offices Act, 
1874, for a declaration that the plaintiff is 
the nearest heir of the deceased last holder 
of a watanis maintainable against the 
defendant who has been recognized by 
Government as the representative watan- 
dar. The plaintiff's suit doas not either 
expressly seek to have the order made by 
the Collector set aside, nor is it a necessary 
impilcation of the suit that the order made 
by the Collector would be set aside, Pro- 
viso (3) to s. 36 leaves it to the Oollector to 
cause the entry in tha register to be amend- 
ed according to the decree of the Civil 
Court, and if such decree is not produced 
before the Collector within six years of the 
Oollector’s order, it would be open to him 
not to act upon ths decree. It cannot, there- 
fore, he said that the present suit is a suit 
toset aside the order of the Collector. 
That being so, Art. 14, Limitation Act, has 
no application. The suitis one merely for 
a declaration and would, in my opinion, be 
governed by Art. 120, Limitation Act, which 
deals with suits for which no period of 
limitation is provided elsewhere, and the 
suit would therefore have to be filed within 
six yearsfrom the time when the right 
tosue accrued. The right to sue accrued 
tothe plaintiff on June 12, 1929, when the 
order made by the Deputy Collector in his 
favour was set aside by the Collector. The 
suit, having been filed within six years from 
that date, is in time. 
The next question is whether the rule of 
lineal primogeniture applies. Section 36, 
Bombay Hereditary Offices Ast, provides 
that when any representative watandar 
dies, it shall be the duty of the Patel and 
Village accountant to report the fact to the 
Collector; and the Collector shall, if satisfi- 
ed of the truth of the report, and subject 
to the provisions of Bombay Act V of 1886, 
register the name of fhe person appearing 
to be the nearest heir of such watandar as 
representative watandar in place of the 
watandar so deceased. Proviso 1l to the 
section directs that in determining who js 
the nearest heir for the purpose of the 
section, the rule of lineal primogeniture shall 
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be presumed to prevail in the watan family. 
There is, therefore, no question that under 
s. 36 as it now stands, the nearest heir for 
the purpose of s. 36 would have to be 
determined according to the rule of lineal 
primogeniture. The section as it now 
stands, however, is the result of an amend- 
ment made by Act IIT of 1910. Prior to 
that amendment s. 35 ran as follows: 

“When any representative watandar dieg, it shall be 
the duty of the Patel and village accountant to report 
the fact to the Collector: and the Collector shall, 
if satisfied of the truth of the report, register the 
name of the eldest son or other personappearing to 
be the nearest heir of such watandar as representative 
in place of the watandar so deceased.” 

The trial Court and the lower Appellate 
Court have both taken the view thatthe 
Amending Act of 1910 merely made expli- 
cit what was really the intention of the 
section as it stood pricr to the amendment, 
and that the original section also contem- 
plated that the nearcst heir was to be 
determined according to the rule of lineal 
primogeniture. In arriving atthis conclu- 
sion both the trial Judge and thelearned 
Assistant Judge have referred to certain 
remarks in Mr. Phadnis’ edition of the 
Watan Act in which the learned author 
says that the new section is not an amend: 
ment so far as the rule of lineal primogoeni- 
ture is concerned, but a mere declaration, 
In support of bis opinion, he h s referred to 
the Statement of Objects and Reasons, With- 
out however referring to the Statement of 
Objects and Reasons it seems to me that 
a consideration of the scheme of the Watan 
Act suggest that it was the intention of the 
Legislature, even prior tothe amendment 
of 1910, that in determining who is the 
nearest heir for the purpose of s. 36, the 
rule of lineal primogenitura should be 
applied. Although watan property is divi- 
sible, the watan hag or the right to service 
is indivisible. The provisions of Part VI of 
the Act, in which s. 36 falls, show that fer 
the pyrpose of determining who should he 
entered as representative watandar, the rule 
of lineal primogeniture is to be applied. 
Section 27 provides that if it shall appear 
to the Collector that the custom has been 
for a member of one family only to serve, 
the Collectcr shall register the name of the 
head of such family only as the representa- 
tive wWatandar and n> other person. Bec- 
tion 28 provides that if it shall appear to the 
Collector that the custom has been fora 
member of each of several families to per- 
form the duties either contemporaneously 
or for successive periods, the Collector shall 
register the name of the head of each of 
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such families as representative watandars 
and no other persons. “Section 29, cl. (1), 
provides that where the practice of service 
in successive periods appears to have exis- 
ted, hut is not proved to the satisfaction of 
the Collector to have existed at the dateof the 
introduction of Act XI of 1843, or when the 
practice of selection by the Collector from 
several families prevails, he shall determine 
who is the head of the eldest family des- 
cended from the original watandar and 
shall register his name as sole representa: 
tive watandar. : 

lt would appear, therefore, that it was the 
intention of the Legialature that in the 
registration of representative watanda’s, the 
principle «f lineal primogeniture should be 
applied. Section 86 is one of the sections 
in Part VI of the Act dealing with ‘‘repre- 
sentative waiandars,” and it seems to me 
reasonable, therefore, to infer that the rule 
which was intended to apply in determin- 
ing who were to bs entered as representa- 
tive watandars, was intended to apply also 
in determining who should be entered as 
the heirs of deceased representative watan- 
dars. The language of the olds. 36 itself, 
althongh not very clear, lends some support 
to this view. That section provided that 
the Collector should register the name of 
the eldest son or other person appearing to 
be nearest heir. If the intention had been 
that the nearest heir should be determined 
by nearness of relationship and not by the 
rule of lineal primogeniture, there would 
have been no necessity to refer to the 
eldest son. It would have been sufficient if 
the section had stated that the Collector 
should register the name of the nearest 
heir of the deceased watandar. The specific 
mention of the eldest son seems to suggest 
that the principle of lineal primogeniture 
was contemplated and that the “other 
person appearing to be the nearest heir’ in 
case there were nn sons, was to beof the 
s.me kind as the eldest son, that is an heir 
according to the rule of lineal primogeni- 
ture. The watan haq or right to serve is, 
as I have stated, impartible. Sir Dinshah 
Mullah in his Commentary on Hindu Law 
points out in Art. 584 that property, although 
partible by nature, may by custom, or by the 
terns of a grant by Government, be 
impartible, in the sense that it always 
devolves on a single member of the family 
to the exclusion of the otheremempers ; and 
in Art. 590 he refers to certain general 
priuciples which have been well-established 
in regard to sucédssions to impartibdle 
estates. The second principle which he 
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refers to is that’ the only modification which 
impartibility suggests in regard to the 
right of succession is the existence of a 
special rule for the selection of a single heir 
when there are several heirs of the same 
class who would be entitled to succeed to 
the property if it were partible under tte 
general Hindu Law. The third principle ig 
that in the absence of a special custom, the 
rule of primogeniture furnished a ground cf 
preference. In Sahebgowda v. Basangowda 
(2), which was a case of a suit brought by 
a plaintiff under s, 36 for a declaration 
that he was the nearest heir to a certain 
patilka watan, Patkar, J. said (p. 584%): 
“There are no rules under the Act nor are there 
any decided cases as to how the successson should 
be determined in such eases, Resort, therefore, can 
be legitimately had to the rules of succession to 


impartible estatə like the zamindarit in which the 
rule of lineal primogeniture prevails,” 


[n that case there was no question that 
the rule of lineal primogeniture applied 
because the amended s. 36 was applicable. 
In my opinion, therefore, the amendment of 
1910 did not introduce the principle of 
lineal primogeniture for the first time, but 
merely declared more explicitly what was 
the intention of (he section as it stood prior 
to the amendment, and the original section 
also contemplated that the nearest Leir 
should be determined according to the 
principle of lineal primogeniture. The view 
taken by both the lower Courts is, therefore, 
correct, The appeal fails and is dismissed 


with costs. 
8. Appeal dismissed. 
(2) 33 Bom. L R 580; 133 Ind. Oas. 847; AI R1931 
Bom. 378; Ind. Rul. (1931) Bom. 431. 
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RANGOON HIGH COURT 
Civil Revision No. 271 of 1987 
January 14, 1938 


SHARPE, J, 
R. N. PANDA Y—AppPLioant 
versus 
MOHAMMED KASSIM KHAN— 
RESPONDENT. : 
Civil Procedure Code (Act V of 1908), 
0. XXXVIII, r. 11, s. 73—Seope of O. XXXVIII, 


r. 11—Decree-holder attaching monies belonging to 
judgment-debtor before judgment but not taking 


steps to realize decree after obtaining decree—An-: 


other decree-holder also attaching same monies in 
suit against sames judgment-debtor and applying to 
Court afte? obtaining decree to direct person having 
such monies to bring amount into Court—Amount 
paid in Court—First decree-holder held not entitled 
to rateable distribution. ' "€ 

Order & XXVIII, r. 11, Civil Procedure Code, does 
not excuse an application for execution in any cir- 
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cumstances whatever : it only says that, upon an 
application for execution, re-attachment ofthe prop- 
erty need not be applied for if the property hag 
already been attached under the order. 

Where a decree-holder A attaches before judgment 
certain monies of the judgment-debtor lying in the 
hands of CO but takes no steps after the decree ig 
passed to realize the decree and a subsequent 
decree-holder B who also had attached the same 
amount before judgment in his suit against the 
game judgment-debtor applies after obtaining his 
decree for directing C to bring the amount into the 
Court, and in pursuance of the Court's order, C does 
so, Ais not entitled to rateable distribution of the 
amount ashe had not applied for execution of his 
money decree before the amount was paid into the 
Court. Pallonji Shapurjz v. Edward Vaughan Jordan 
(1) and Arunachellum Chettiar v. Haji Sheik Meera 
Rowther (2), referred to. 


©. R. against an order of Small Cause 
Oourt, Rangoon, in O, R. Suit No. 2739 of 
1937. 

Mr. M. Ahmed, for the Applicant. 

Order.—On February 17 last, the present 
applicant for revision presented a plaint 
in the Oourt of Small Causes of Rangoon 
against one B. V. Rathnam claiming 
Rg. 230 said to be due on a promissory note. 
Later that same day he applied for the 
issue of a prohibitory order before judg- 
ment; the application was granted and on 
April 6, the attachment before judgment 
was confirmed. The attachnent was one 
covering the money then lying to Rath- 
nam’s credit in the books of the Burma Qil 
Subsidiary Provident Fund Trust (India), 
Ltd., to which Company I will hereafter 
refer’ as “the Company”. On April 7, the 
present respondent presented a plaint in 
the same Court against the same Rathnam 
claiming Ks. 3:0 said to be due on another 
promissory note. He, too, applied imme- 
diately after presenting his plaint, for a pro- 
hibitory order covering the same money 
held by the Company. This second suit 
against Kathnam was uncontested and on 
May 4, the respondent obtained a decree 
for the amount claimed with costs, the 
second attachment being confirmed on the 
same day. ‘Lhe respondent took no further 
step to realize his decree until the applica 
tion of July 27, with which I will deal in 
a moment. The present applicants suit, 
unlike the respondent's, was contested by 
Rathnam, and it was not until May 18, 
that the decree was passed in favour of the 
present applicant, who, pa June 17, applied 
for an order directing the Company to pay 
into Court the money covered by ‘the pro- 
hibilory order of April 6. Notice was issued 
to the Company who thereupon paid the 
money into Court; the amount so paid into 
Court was Rs. 280-40. On July 27, the 
respondent applied under s. 73, Oivil Pro- 
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cedure Code, for a rateable distribution of 
the Rs. 290-40 between himself and the 
present applicant. The learned Judge of the 
Small Cause Court held that the respon- 
dent need not apply for execution after 
obtaining his decree, and he directed the 
money to be rateably distributed between 
the two decree-holders. It: is in respect of 
that decision that the present application 
for revision is made. 

The point for decision is: Was it neces: 
sary for the respondent, in order to obtain 
a rateable distribution, to apply for execu: 
tion after obtaining his decree? If so, was 
the decision of the lower Oourt otherwise 
than ‘according to law" so as to call for 
revision under s. 25, Rangcon Small Cause 
` Courts Act ? Mr. Ahmed, for the applicant, 
contends that the words of s. 73 are clear 
and that, unless the respondent applied to 
the Court for the execntion of his money 
decree before the money was paid into 
Court, he could not obtain an order for 
the money to be distributed rateably. Mr. 
Ahmed relies upon Pallonji Shapurji; v. 
Edward Vaughan Jordan (1) and Aruna- 
chellum Chettiar v. Haji Sheik Meera 
Rowther ‘2). It is unfortunate that there 
has heen no appearance by or on behalf of 
the respondent, and J,have not, therefore, 
had the assistance of any contrary argu- 
ment. I apprehend, however, tbhat*the case 
for the respondent would have been that, 
having regard to the terms of O. XXXVIII, 
r. 11, Civil Procedure Oode, it was unneces- 
sary for him to apply for execution as he 
had already attached the property before 
judgment. I do not think that thatis a 
sound argument. Order XXXVIII, r. 11, 
does not excuse an application for execa- 
tion in any circumstances whatever: it only 
says that, upon an application for execu- 
tion, reattachment of the property need 
not be applied for if the property has 
already been attached under the order. As 
a matier of fact, the words of the old 
s. 490 (under which Pa!lonji Shapurjt v, 
Elward Vaughan Jordan (l, was decided) 
were “to re-attach property in execution 
of such decree’ where now stand the words 
“upon an application for the execution of 
such decree to apply for a re-attachment 
of the property”, The new words ‘upon 
an application” make it clear that after 
decree the decrewholfer must apply in the 


usual way, 
Arunachellum Chettiar v, Haji Sheik 


(1; 12 B 400, 
(2) 34 M 25; 7 Ind, Oas. 856; (1910); M W N 688; 8 M 
L T 226. 
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Meera Rowther (2), supra was also decided 
under the old wording, and my attention 
has not been drawn to any reported deci- 
sion since the coming into force of the Code 
of Civil Procedure of 1908. Any ambiguity 
or doubt which-may previously have existed 
has been removed by the wording of the 
present r. 11 of O. XXXVII. In my judg- 
ment, therefore, it was necessary for the 
respondent to apply for execution of his 
money decree before the Company paid the 
money into Court: he did not doso; and 
aceordingly he was not entitled to an order 
for a rateable distribution of the money 
in Oourt. From that it follows that the 
decision of the lower Court was not ‘‘accord- 
ing to Jaw”, but that does not of itself 
entitle the applicant to revision. The word 
in s. 23, Rangoon Small Oause Oourts Act, 
1920, is “may”, and not ‘‘shall”; this Court 
has a discretion as to what, if any, order 
it will pass when satisfied that a decree or 
order made by the Court of Small Causes 
is not ‘according to law’. I have considered 
the matter as carefully as I can, without, 
as I have already said, the benefit of having 
any argument addressed to me on behalf 
of the respondent. On the whole, I think, 
that this is a case in which I may properly 
interfere in revision. This application is 
granted, and the order of the Court of 
Small Causes, dated August 31, 1937, order- 
ing a rateable distribution of the money in 
Court must be set aside with costs. 
D. Application granted. 


MADRAS HIGH COURT 
Civil Revision Petition No. 2/3 of 
1938 
August 26, 1938 
PANDRANG Row, J. 
Tags SEGRELARY or STATE ror 
INDIAtw COUNCIL Repraesentep 
Bi Tae COLLECTOR or TANJORE— 
DEFENDANT —PATITICNERS 
versus 
CG. KRISHNASWAMI LY Y &—PLAINTIFr— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), O. II, r. 14 


—Secretary of Stute represented by Collector defend- 
ant in suitt—Court, ifcan require Collector to pro- 


duce old Paimask registers in original on ground 


that he is agent of Secretary of State. i 

It is the Collector's duty under Regulation XXVI 
of 1802, to keep Puimash yegisters aceording to 
the forms prescribed by the Board of Revenue 
and to keep such registers open at all times to 
the inspection of persons concerned in seeing them. 
His custody, therefore, of these public registers is 
for the performance of a statutory duty imposed 
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upon him, and certainly if such public registers 
are produced by him in the absence of a summons 
simply because he happens to represent the Secre- 
tary of State for India in Council in a particular 
suit, the statutory duty of keeping the registers 
open for inspection to the people concerned therein 
cannot be performed, In a suit where the Secretary 
of State for India represented by the Collector is 
the defendant, the Courtis not justified by the terms 
of O. IV, r. l4, in requiring the Oollectur to pro- 
duce the paimash registers in original on the 
ground that he was an agent of a party to the 
suit. The fact thatthe Collector acts asan agent 
of the Secretary cf State for India in Council in a 
particular suit does not make him an agent of the 
Secretary of-State efor India in Council for all pur- 
poses, nor can it be said that every document in 
the possession of the Collector in one capacity or 
another must be deemed to be in possession in his 
capacit¥ as agent of the Secretary of State for 
India in Council in a particular suit. Apart from 
this, it is very undesirable that public documents 
should be produced in response toa summons 
(vide r. 76 of the Oivil Rules of Practice.). 

CG. R. P. under s. 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Munsif of Kum- 
bakonam, dated January 20, 1938, in LA. 


No. 755 of 1937 in O. 8. No. 142 of 
1936. 
Judgment.—This is a petition by the 


Secretary of State for India in Oouncil 
represented by the Collector of Tanjore 
to revise an order of the 
of Kumbakonam, dated January 20, 1938, 
on I, A. No. 755 of 1937 in O. 8. No. 142 
of 1936 on his file, in which the Secretary 
of State for India in Oouncil represented 
‘by the Collector of Tanjore is the defen- 
dant. The plaintiff in the suit applied 
under O. XI, r. 14, Civil Procedure Oode 
foran order directing the respondent, 
that isto say, the defendant in the suit 
to produce certain documents, namely 
the Paimash Registers of a certain village 
of Fasli 1238,i.e. of the year 1828 as 
well as aletier of 1867 from the Collector 
of Tanjore to the Inam Commissioner. 
The learned District Munsif appears to 
have thought that because the Collector 
represented the Secretary of State for 
India in Council the defendant in the 
suit, the Collector could be treated as 
being himself a party to the suit. The 
order proceeds onthe assumption tbat the 
Collector’s custody or possession of the 
documents in question is in his capacity 
as agent of the Secretary of State for 
India in Council for the purpose of defend- 
ing the syit imquestion. Iam of opinion 
that this assumption is not well founded.. 
So far gas the Paimash Registers are 
concerned, it is the Collector's duty under 
Regulatien XXVI of 1602 to keep public 
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Registers according to the forms pre- 
scribed by the Board of Revenue and to 
keep such registers open at ali times to 
the inspection of persons concerned in 
ceeing them. His custody, therefore, of 
these public registers is for the perform- 
ance of a statutory duty imp2sed upon 
him, and certainly if such public rsgisters 
are produced by him in the absence of a 
summons simply because he happens to 
represent the Secretary of State for India 
in Council in a particular suit, the 
statutory duty of keeping the registers 
open for inspection to the people concerned 
therein cannot be performed. I am of 
opinion that the Court below was not 
justified by the terms of O. IV,r. 14 in 
requiring the Collector of Tanjore to 
produce these Paimash Registers in 
original on the ground that he was an 
agent ofa party tothe suit. Apart from 
this if is very undesirable that public 
documents should be produced in response to 
a summons (Vide r. 76 of the Civil Rules of 
Practice), Itis also represented that these 
registers are in a very dilapidated 
condition and that thereis the danger that 
they may crumble to piece by removal 
from one place toanother and by indis- 
criminate handling. Even as regards the 
letters of 1867, itis not very clear to me 
that the Ovllector of Tanjora is in 
possession of this letter in his capacity 
as the agent of the Secretary of State 
for the purpose of defending this 
particular suit. The fact that the Oollec- 
tor acts asan agent of the Secretary of 
State for India in Councilin a particular 
suit does not make him an agent of the 
Secretary ofState for India in Ocuneil 
for all purposes, nor can ib be said that 
every document inthe possession of the 
Ocliector in one capacity or another must 
be deemed to be in possession in his 
capacity as agent of the Secretary of State 
for India in Councilin a particular suit. 
The order of the District Munsif is, therefore, 
“set aside and this petition is allowed with 
costs. 

It must be however made clear that this 
will not prevent the Gourt below from 
directing the issue of a summons for the 
production of these documents if the 
requirements of law are satisiied and If the 
Court thinks it necessary te do so, 
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LAHORE HIGH COURT 


Criminal Revision Petition No. 1623 of 1937 
January 31, 1938 


BLACKER J. 
GIAN SINGH-MUN SHA SINGH—Acoussp 
— PETITIONER 
versus 
AMAR SINGH-JAIMAL SINGH— 


RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 366 
(5), 350, 526 (8)—Once Magistrate signs judgment 
written by him, he delivers it under s. 366 (5), and 
trial is over—Mere prononncement of it by his 
Successor makes no difference—S, 350, dees _ not 
apply—Application for transfer made after writing 
and signing of judgment—Whether maintainable. 

Once a Magistrate signs the judgment written 
by him, he has delivered it within the meaning of 
8. 366 (3), Criminal Procedure Oode, and the trial 
is then over. 

An accused remained absent on the date fixed 
for arguments and the Magistrate then wrote out 
the judgment in the case convicting the accused and 
added a sentence at the end of it: “As the accused 
18 not present to-day, and I am under orders of 
transfer, I keep this judgment on the file and leave 
this for my suecessor to pronounce it when the 
accused appears in Court”. He then signed it and 


dated it: 


Held, thatthe trial of the accused had been 
completed and all that remained was the execution 
of the judgment ag&inst him, Section 350, Criminal 
Procedure Code, did not apply andthe accused 
could not claim de nove trial. 

Section £26 (8), Criminal Procedure Code, clearly 
lays down that intimation of an intention to make 
an application for transfer of case must be made 
before the defence closes its case. Where an ap- 
plication for transfer is made not only alter the 
defence has slosed its case but after the judgment 
has been written and signed by the Magistrate, it 
is not maintainable. 


Or. R. P. from the order of the Sessions 
Judge, Ludhiana, dated November 10, 1937. 

Mr. Jhanda Singh, for the Petitioner, 

Mr. A. G. Maurice for the Advocate-Gene- 
ral and Mr. Mela Ram, for the Respondents. 

Order.—The facts of this case are that 
the petifioner was being tried by a Magis- 
trate in the Ludhiana District. On 
October 6, 1937, the defence was closed 
and an order recorded that arguments 
would be heard on October 13. On 
October 8, another order was recorded 
that as the Court would be on executive 
duty on 18th the argumenis wuld be 
heard on 16th and that the accused and 
his Pleader should be informed. On 16th 
the accused was absent. The learned 
Magistrale then wrote out the judgment 
in the case convicting the petitioner 
and added aseatente at the end of it, 

“As the accused is nob present to-day and I am 
under orders of trarsfer, 1 keep this judgment on 


the file and leave this for my successor to pronounce 
it, when the accused appears in Court," 


He then signed it and dated it, It ap- 
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pears from the record that after. this 
the Counsel forthe petitioner appeared and 
put in an application for transfer. It is 
contended beiore me on revision that the 
trial Magistrate was bound to adjourn 
the case when it was intimated to him that 
the petitioner intended to make an appli- 
cation for transfer and that his not 
doing so, has viliated the whole proceeds 
ings. This argument is id-founded as 
s. 526 (8) clearly lays down that such 
intimaticn mnst be made before the 
defence cleses ils case. In the present 
instance, it was clearty made not only 
afterthe defence had closed its case but 
aiter the judgment had been written and 
signed. 

It is further contended before me that 
the successcr-in-otice of this present 
Magistrate cannot pronounce an order 
written hy him without giving the accused- 
petitioner an opportunity to claim a de 
novo trial. lt is stated that he does not 
want a complete de novo trial but would 
be satisfied if his arguments were heard 
allover again. This contention is based 
on s. 350, Criminal Procedure Code, but 
there is no applicability of s. 350 to this 
case and therefore the objection cannot 
succeed. According to the law as laid 
down in the Criminal Procedure Code, 
the case was over as soon as the judgment 
had been delivered. Section 366 does no 
doubt lay down that the judgment in 
every trial in any Criminal Court shall 
be pronounced, or the substance of such 


judgment shall be explained in open 
Court either immediately after the 
termination of the trial or at some 


subsequent time of which notice shall be 
given to the parties or their bleaders. 
But sub-s, (3) of the same section clearly 
lays down that no judgment delivered by 
any Criminal Court shall be deemed to 
be invalid by reason only of the 
absence cf any party or his Pleader, and it 
is further laid down that nothing in this 
seciion takes away the applicability of 
s. 937. It is significant that a different 
word is used in esubs. 3 of 
this section frum that used in subss. 
l, Sab-section (1) says that the judgment 
shall be “pronounced.” Sub-seetion 3 
speaks about judgment being “delivered”, 
lt appears to me that differentiation in 
language is intentional. 

No doubtif the accused is ia Coart, it 
is necessary to inform the accased by 
word of mouth ‘hat sentence is being 
passed upon him’and therefore the word 
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‘prondéunced’ is used, but if the judgment 
is delivered in the absence of the accused, 
then it would be idle for the Magistrate 
to read out any part of his judgment to 
an empty Court. Furthermore, even if the 
Magistrate does not “pronounce” his judg. 
ment, the section itself shows that this 
would at mest be an irregularity curable 
by s. 537. Moreover, s, 869 lays down in 
very clear and unmistakable terms that 
no Court may alter or review its judg- 
ment except to correct a clerical error 
when once it has signed it. I have no 
doubt therefore that once the learned 
Magistrate Mr. Mehdi Ali had signed his 
judgotent, he had delivered it within the 
mesning of s. 366 (3) and the trial was 
then over. His action in putting in a 
closed envelope for somebcdy else to pro- 
nounce was unnecessary and redundant. I 
therefore hold that the trial of the petitioner 
has been ccmpleted and that all that now 


remains is for judgmentto be executed . 


against him. I accordingly dismiss the 
petition and send the papers back to the 
learned District Magistrate for further 
necessary action. 

B Fetition dismissed. 


ee 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Miscellaneous Appeal No. 28 of 1935 
Septemper 16, 1937 
RUPOHAND, J.C. AND LOBO, J. 
GULABSING RAMSING— APPELLANT 
Versus 
HUKMATRALTHAKURDAS AND 


ANOTHER— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 75 (2) (3)— 
A having B and O as partnersin certain contract— 
Separaie suits by B and C for settlement of accounts— 
Decree obtained—Meanwhile A adjudicated insolvent 
— Application by unsecured creditor under s.4 for 
determination whether money recovered under contract 
should be paid to O solely—-B made party—Decision 
in favour of B—In appeal B not made party—B 
applying to be made party—Application rejected— 
Appeal by B under 3,15 (2)—Appeal held premature 
and incompetent. 

One A had B and C as partners ina certain con- 
tract. Band C filed separate suits in different places 
for settiloment of partnership accounts against A and 
-got decrees, Pending these suits A was adjudicated 
insolvent. An unsecured creditor applied to the 
Insolvency Court under s. 4, Provincial Insolvency 
Act for determination whether the money recovered 
from the contract should be paid solely to O or not. 
To this petition B was made a party. The trial 
Court held® in favou» of B. Inanappeul to the 
District Court, B was not made a party. B's applica- 
tion that he should be made a party was dismissed, 
B appealed against this order under s. 75 ; 

Held, jhat even if cl, (2) of s, 75, applied, the 
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appeal was premature. It was possible that the 
District Court might dismiss the appeal, that is to 
say, decide the dispute in favour of B an lif it did 
not, then alone B would become an aggrieved party. 
With regard to cl. (3) again, even if that clause was 
applicable, no leave of the District Court or of the 
High Court had been applied for, The appeal, there- 
fore, was incompetent. Mi 

Mise. A. against the order of the District 
Judge, Sukkur, dated June 28, 1935. 

Mr. Srikishindas H. Lulla, for the Appel- 
lant. 

Mr. Assudomal Rewachand, for the Res- 
pondents. 


Rupchand, J. C.—This appeal arises 
out of an order passed by tue learned 
District Judge, Sukkur, refusing to join the 
appellant as a party to the appeal pending 
before him under s. 75, Provincial Insol- 
vency Act. The facts giving rise to the 
present appeal are as follows: One Gir- 
dharidas who is an adjudicated insolvent 
had taken up certain contracts at Much. It 
is alleged that in those contracts he had two 
partners, Gulabsing and Parumal, and that 
subsequently he admitted one Kevalram as 
his sub-partner. There were disputes be- 
tween the parties, and Kevalram filed a 
suit in the Sukkur Court for settlement of 
partnership accounts against Girdharidas, 
and obtained a decree. QGulubsing on the 
other hand filed a suit in the Shikarpur Gourt 
for settlement of partnership accounts, and 
obtained a decree in his favour. In the 
suit of Kevalram, Quiabsing and Parumal 
are not parties, and in the suit by Qulab- 
sing, Kevalram who was madea party at 
one time was given up and isnot a party 
in the decree. Pending these suits 
Girdharidas was adjudicated an insolvent 
and his property has vested in the Receiver 
appointed by the Insolvency Oourt. One 
Choithram purporting to act as an attorney of 
one Sugnamal, who is an unsecured creditor, 
applied to the Insolvency Court under the 
provisions of s. 4 of that Act for determina- 
tion of the question whether the money 
which had been recovered and the money 
which was likely to be recovered from the 
Much contracts should be paid solely to 
Kevalram or not. ‘io this petition Gulab- 
sing was made a party. The learned Judge 
of the trial Court held in favour of Gulab- 
sing. Against his order an appeal has been 
filed in the Vistrict Court, but in that 
appeal Gulabsiung was not made a party 
and the only respondent’ is tae Receiver. 
Guiabsing made an application te the 
District Court that he be joined as a party 
as he is a person vitally interested in the 
result of tne decision by the District Court. 
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The learned Judge passed an order dismis- 
sing that application and it is against that 
order that Gulabsing has come tous in 
appeal. 

A preliminary objection has been raised 
that this appeal is incompetent as it does 
not fall under any clause of s. 75, Provincial 
Insolvency Act, and that the proviso to cl. (1) 
which confers upon this Court revisional 
jurisdiction cannot be invoked at this stage 
as the appeal bas not been finally disposed 
of. On the other hand, it is contended by 
the appellant that an appealis competent 
both under cls. (2) and (8), 6.75. With 
regard to cl. (2}, it -would appear that even 
if that clause applied, the appeal is premature. 
It is possible that the District Court 
might dismiss the appeal, that is to say, 
decide the dispute in favour of Gulabsing, 
and if it does not, then alone Gulabsing 
would become an aggrieved party. With 
regard to cl. (3) again, it would appear, 
that even if that clause is applicable, no 
leave of the District Court or of this Court 
has been applied for. a 

We, however, think that this is a case in 
which we should, while dismissing the ap- 
peal as incompetent, safeguard the interests 
of Gulabsing by ordering that in the event 
of the appeal being allowed by tho District 
Court, the Receiver should not part with the 
money until the lapse of sufficient time to 
enable Gulabsing to move this Court to act 
under Proviso 1 to s. 76 of the Act, and if 
so advised, under any other provision of 
law, and obtain an order of stay from this 
Court. We have, as a matter of fact, passed 
an order in Miscellaneous Appeal No. 94 
of 1936 also requiring the Receiver not to 
part with the money. We accordingly 
dismiss this appealsubject to what we have 
said above with regard to the directions to 
be issued*to the Receiver, but “make no 
order as to costs. Anything said above 
should not be considered by the learned 
District Judge as dealing with the merits 
of the appeal before him which we have no 
doubt he will decide according to law. 


D. Appeal dismissed. 
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CALCUTTA HIGH COURT > 
Jivil Rule No. 1248 of 1937 

August 9, 1938 

Epctry, J. 
DWARIKA NATH SAHA PODDAR— 

PETITIONER 

` VETSUS : 

RASIK LAL SAHA PODDAR AND orazes— 

Opposite PARTY. 

Bengal Tenancy Act (VIII of 1885), ss. 103-B, 50 
—Tenant not entitled to presumption under s. 50— 
Payment of same rent ` for long period, whether 
rebuts presumption under s. 103-B, relied upon by 
landlord. . 

It cannot be held in a cass brought under the 
Bengal Tenancy Act, that any presumption arises 
as to the fixity of rent from mere payment of the 
same rate of rent for a number of years apart from 
the presumption arising under s. 50 of the Act, 

Where having regard to the provisions of s. 115, 
Bengal Tenancy Act, a tenant is not legally entitled 
to the presumption under s. 50, the presump- 
tion arising under 6,” 103-B, relied upon 
by the landlord, regarding the entries in the 
Record of Rights cannot be said to have beon re- 
butted by the fact that the holding was held at the 
same rate of rentfora long period. Braja Das Roy 
v. Bankim Chandra (2) and Chaltopadhya v: 
Khararia Mejozilla Zemindary Syndicate, Ltd, (3), 
relied on, Golab Misser v, Kalanand Singh (1), dis- 
tinguished. 

U. Rule from an order of the First Court, 
Munsif, Gopalgunj (Paridpar), dated May 4, 
1937. 

Mr, Bhagirath Chandra Das, for the Peti- 
tioner. 

-Mr. Biman Chandra Basu, the 
Opposite Party. 


Order.—The landlord is the petitioner 
in this case. In-the lower Court he applied 
under s. 26 (7), Bengal Tenancy Act, for 
the payment to him of the balance tof the 
landlord’s fees due to him in respect of 
the transfer of a certain occupancy hold- 
ing which took piace on September 4, 
1933. The landlord’s fees were paid by 
the opposite parties on the footing that the 
land which was transferred to opposite 
party No. l was a holding held at a fixed 
rate of rent. The landlord's. contention on’ 
the other hand is that the holding in guess 
tion was an ordinary ratyat. holding the 
rent of which is liable to enhancement. 
The Record of Rights is iff favour of the 
landlord and jt describes the transferred 
holding as being that of a settled raiyat. 
The evidence given by both the contest» 
ing parties in the Courts below was some- 
what meagre. ~The landlord produced the 
Record of Rights and opposite party No. 1 
produced a potta of 1804 whereby’ the land 
which is.the subject matter of this applica- 
tion, was leased tq his predecessor, and he 
also put in evidence a decree in hig favour 


for 
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of the year 1924, which showed that the 
holding was held in that year at the same 
rate of rent as had been mentioned in the 
potia of 1:64, The learned Munsif held 
that in fact the Record of Rights had been 
rebutted on account of the presumption which 
arose from the fact that the transferred 
holding had been held at a fixed rate of 
rent from 1864 to 1924. 

The learned Advocate for the petitioner 
argues that the decision of the lower Court 
is wrong as the learned Munsif has in effect 
relied upon the presumption arising out of 
s. 50, Bengal Tenancy Act, which he was 
not legally entitled to do The learned 
Advotate for the opposite parties on the 
other hand contends that even apart from 
the presumption which arises under s. 50, 
Bengal Tenancy Act, the learned Munsif 
was justified in giving effect to the natural 
presumption which arises from the circum- 
stances established by “the evidence given 
on behalf of the opposite parties, the 
principal items of which were the potta of 
1864 and the decree of 1924. In support 
of this contention, the learned Advocate 
for the opposite parties relied upon a deci- 
gion of this Court reported in Golab Misser 
v. Kaldnand Singh (1). That, however, 
was not a decision under the Bengal Ten- 
ancy Act. With regard to the cases which 
fall within the provisions of the Bengal 
Tenancy Act, it was held by this Court in 
oe Das Koy v. Bankim Chandra (2) 
thus: 

“It cannot be held in a case brought under the 
Bengal Tenancy Act that any presumption arises 
as to the fixity of rent from mere payment of the 
same rate.of rent for a number of years pait from 
the presumption arising under s. 5U of the Act. To 
hold otherwise would bs to require every landlord 
to enhance the rent of every tenant under him at 


certain intervals of time which he might not himself 
desire to do.” , > 


. The same view was adopted by Pearson 

and Miner, JJ. in Chatiopudhya v. 
Khararia Mejozilia Zamindary Syndicate 
(3). in my view the principies laid dowa 
in the two latter cases should be followed 
in the case with reference to waich hbis 
application ariges. The position seems to 
be thatthe learned Munsif held that the pre- 
sumption arising under s. 103 B, Bengal 
Tenancy Act, had been rebutted by a 
presumption under s. 50 of the Act to the 
benefit of which opposite party No. 1 was 
not legally entitled having regard to the 
age la Q WN 884; 6 Ind, Cas, 217; ROL J 


2 51 O 454; 83 Ind. Cas. 169, AIR 1924 Cal, 


(3) 55 O L J 9l; 141 Ind’ Oas. 306; AI R 1932 
Oal, 662;elnd. Rul, (1933) Oal. 108, h 


179—125 & 126 
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provisions of s. 115 of the Act. It has 
been faintly argued by the learned Advucate 
for the opposite parties that the landlord 
filed previously an application in respect 
of the landlord's fees which he is now 
claiming and that this application was dis- 
missed on Ju y 10, 193}. But he is unable 
to produce a copy of any order purporting 
to be a dismissal order relating to any 
such application. In my view, the decision 
of the learned Munsif cannot be sustained 
and it must be held that the opposite 
parties bave not succeeded in rebutting 
the presumption arising in favour of the 
landlord. This decision must, therefore, be 
set aside aud the petition of the landlord 
allowed. The Rule is made absolute with 
costs. I assess the hearing fee at three gold 
mohurs. 
8. Rule made absolute. 





OUDH CHIEF COURT 
Oriminal Reference No. 62 of 1938 
January 24, 1939 
Zia-UL Hasan, J. 

SURAJ NARAIN—Acousgep—A PPELLANT 

VETSUS ; 
MUNICIPAL BOARD, LUCKNOW 
— COMPLAINANT —RESPONDENT 

U. P. Prevention of Adulteration Act (FI of 1912), 
s, 4— Interpretation — Expression “to the prejudice of 
purchaser” ins. 4 (1) goes with first portion of 
section and not with second—Vendor having licensé for 
sale of pure vegetable oil exposing for sale, oil mized 
with ghee—W hether guilty of offence under s. 4, 

The expression “to the prejudice of the purchaser” 
in 5.4 (1), U. P. Prevention of Adulteration Act goes 
with the first portion of the section only and not with 
the second. The first portion of the section applies 
to a case where the article has actually been sold 
toa purchaser, while the second portion can apply 
even while the article is offered or exposed for sale 
or is manufactured for sale without there being a 
purchaser. In the latter case, there can be no pre» 
judice to the purchaser in fact and for the second 
portion of the section to be applicable all that is 
necessary is that an article of food notof the nature, 
substance or quality which it purportsto he, should 


* either have been sold or offered or exposed for sale 


or manufactured for sale. 

Where therefore a vendor who has a license for 
sale of pure vegetable oil exposes for sale vegetable 
oil mixed with ghee, he.is guilty of dn offence under 
the second portion of 5. 4 of the U. P. Prevention of 
Adulteration Act. 

Or. Ref, made by the Sessions Judge, 


Lucknow, dated November 11, 1933. 
. Mr, Raj Bahadur Srivastava, “for the 


Appellant. 
Mr. Muhammad 


dent, 
Judgment.—This is a reference by the 


Ahmad, for the Respon- 
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learned Sessions Judge of Lucknow reccm- a purchaser. In the latter;case there can 


mending that the conviction and sentence 
of Suraj Narain under s. 4 of Act VI of 
1912 be set aside. 

Suraj Narain is a licensed vendor of 
vegetable oi], On December 20, 1937, an 
inspector took a sample of the vegetable 
oil that he had exposed fcr sale at his shop. 
“This sample was sent to the Public Analyst 
for examination and he reported that it 
contained a small proportion of fat orcil 
foreign to pure vegetable oil. A duplicate 
sample of the same substance which had 
been left sealed and signed with the vendor 
was sent to the Chemical Examiner and 
he reported that it was grossly adulterated 
ghee, the adulterant being a vegetable oil. 
Thereupon Suraj Narain was prosecuted 
under s. 4 of the United Provinces Prevention 
of Adulteration Act of 1912. He was tried 
summarily by a Magistrate of the First Class 
and sentenced to a fine of Rs. 100. He filed 
an appeal against his conviction and sentence 
in the Court of the Sessions Judge but as it 
was found that no appeal lay in the case, 
the appeal was heard by the learned Judge 
as an application forrevision. The learned 
Judge has recommended that Suraj Narain’s 
conviction be set aside as it cannot be 
said that mixing ghee with vegetable oil can 
be to the prejudice of the purchaser. 

I am of opinion that the learned Judge's 
reading of s.4 (1) of the Actis not correct. 
That secticn runs as follows :— 

“Whoever sells to the prejudice of the purchaser 
any article of food or any drug whichis not of the 
hature, substance or quality of the article or drug 
demanded by such purchaser, or sells or offers or 
exposes for sale or manufactures for sale any 
article of food or any drug which is not of the 
nature, substance or quality which it purports to 
be or which is sold or exposed for sale in a manner 
contrary to any regulations issued by the Local 
Government under sub-s, 14 (7) (g) cr (A) of 8 14, shall 
“ be punished “for the first offence with fine which may 
extend to two hundred rupees and fora second or any 
subsequent offence with fine which may extend to one 


thousand rupees, or: imprisonment of either descrip- 
tion not exceeding three months or both,” 


The expression “to the prejudice of the 
purchaser" clearly goes with the first 
portion of the section cnly and not with the 
seccnd which is 

“or sells or offers or exposes for sale or 
manufactures for sale any article of food or any 


drug-which is not of the nature, substance or quality 
which ib purports to be’. 


The first portien of the section applies 
- to @ case where the article has actually 

been sold toa purchaser, while the second 
portion can apply even while the article 
iss offered or exposed for sale or is 
manufactured for sale without there being 


+ 


be no prejudice to the- purchaser in fact, 
and forthe second portion of the section 
to be applicable, all that is necessary 18 
that an article of food not of the nature, 
substance or quality which it purports to 
be, should either have been sold or offered 
or exposed for sale or manufactured for sale. 
In tha present case as the substance exposed 
by Suraj Narain for sale was not pure 
vegetable oil for which he had a license, he 
was undoubtedly guilty of an offence under 
the second portion of s. 4 of the Act. None 
of the cls. (a) to (d) mentioned in the 
proviso to the section applies to the present 
case nor was any of them made the” basis 
of his defence by Suraj Narain. He tried 
to prove that he received the substance 
in the same condition in which it was 
found by the inspector but apart from the 
fact that the evidence on the point was not 
believed by the trying Magistrate, the other 
necessary ` matters that should have been 
proved according to the proviso to s. 6 of the 
Act were not proved. 

Lam ofopinion that the learned Magis- 
trate was tight in his iulerpretation of s. 4 
of the Act and that Suraj Narain was rightly 
convicted. The reference is, therefore, 
rejected. Let the record be returned. 

S» Reference rejected. 


Pe aan anan nne 


MADRAS HIGH COURT- 

Appeal against Order No. 138 of 1937 

October 14, 1935 
; BURN AND STODARE, JJ. 
KANDALAKUNTA HANUMANTAPPA— 
APPELLANT 
` versus 
MULLANGI GOOLAPPA AND OTAERS 
| — RESPONDENTS ; 

Civil Procedure Code (Act V of 1908), s. 144— 
Payment to party's Vakii—Payment not certified— 
Application for restitution. ; 

The vakalat executed by a party in favour of the 
Vakil implies a power to receive money out of 
Court on that party's behalf. The fact that 
the payment tothe Vakil was not certified to the 
Court will not defeat the application for restitution, 
Sankera Raja v. Srirama Destkack&rt (1) and Vasadep 
Govind v. Vishnu Vittal (2), followed. : 

A. against an order of the District Court 
of Bellary, dated March 1, 1937, and 
made in E. P. No. 4 of 1937 in O. 8. No. 70 
of 1924 (0. S. No. 27 of 1927, Sub Court 
Bellary). . 

Messrs. A. C. Sampath “Ayyangar and 
T. K. Subramania Pillai, for the Appellant. 

Mr. P. Satyanarayana Rao and Mr. 
S. Kothandarama Ndinar for Oh, Raghava 
Rao, ior the Respondents. a 
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Judgment.—-The learned District 
Judge's decisidn is correct. The Vakalat 
executed in favour of the appellant's 
Vakilimplies a power to receive money 
out of Court on their behalf—Vide 
Sankera Raja v. Srirama Desikachavi (1). 
The fact that the paymentto the Appel- 
lant’s Vakil was not certified to the Court 
will not defeat the application for restitu- 
tion vide Vasudev Govind v. Vishnu Vittal 
(2), O. XXI, r. 2, Civil Procedure Code, can 
have no application, since there is ucw 
no question of executing the decree of 
the Listrict Court. That decree was set 
aside by this High Court in S. A. No. 1744 
of 1924. 

Section 144, C:vil Procedure Code, is ex- 
pressed sufficiently widely to cover this case. 

There is no merit in this appeal which is 
dismissed with costs. 

‘This Memo of Objections is not pressed 
and is dismissed with costs. 

N-D. Appeal dismissed. 

1) (191!) M W N 220; 22 Iad. Cas. 277;15 M L 


( 
T 162; AIR 1914 Mad, 222, 
(2) 11 B 724. 
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PRIVY COUNGIL 
Appeal from the Sind Commissioner's Court 
July 27, 1938 
Lorp Romer, SIR Syapr LAL AND 
Siz Grores RANKIN 
PESTONJEE BHICAJEB Fiau— 
, APPELLANTS 
TECTSUS 
PATRICK H. ANDERSON — 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 60 (1) (m)— 
Contingent interest — Testator bequeathing income of 
share of estate to A and his wife W—Upon death of 
either A or W, hisor her share to go to their surviving 
sons— On death of remaining parent capital and income 
to belong to living children equally — Upon death of 
testator and during life time of A and W interest of 
one of sonsof A and W, whether can be attached by 
his creditors. 

Although a contingent interest can be made the 
subject of a voluntary transfer, such an interest can- 
not be made the subject of a forced sale in attachment 
proceedings, 

The testator provéded by a codicil that the income 
of three-sixteenth share of the residuary estate 
should be divided between his nephew A and W his 
nephew's wife, On the death of one of them, his or 
her share of the income should belong to their four 
children or survivors of them in equal proportions, 
and when the remaining parent dies, the capital and 
income should belong to the children then living in 
equal proportions, After the death of the testator 
and during@the life-time of A and W, the creditor 
of P who was one ofthe four sons of A and W sought 
to attach the interest of P in the income and capital 
of the three-sixteenth share inthe estate: 

Held, that the interest of P under the codicil was, 
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during the joint lives of his father and mother, un- 
questionably contingent, both as to income and as to 
corpus. It was, therefore, expressly protected from 
attachment by the plain terms of the Proviso (m) to 
s. 60 (1), Civil Procedure Code. 

Appeal against the judgment of Rupe 
chand and Mehta, A. J. Os. dated Febru- 
ary 28, 1936, reported as 163 Ind. Cas. 
26. 

Mr. L. M. Jopling, for the Appellants. 

Mr. F. H. L, Errington, for the Respon- 
dent. 

-Lord Romer.— By his will, dated Decem- 
ber 28, 1926, one John Alexander An- 
derson, who died in October 1923, directed 
that the residue of his estate should be 
divided into sixteen shares and he be- 
queathed three of such shares to his nephew 
O. 8. Anderson and Winifred, his wife, and 
their issue as therein mentioned. By a 
codicil, dated July 22, 1927, the testator 
revoked that bequest and inlieu thereof, he 
directed as follows: 

“The income from these three-sixteenths shall as 
long as O. 8. Anderson and Winifred, his wife, 
are both alive be divided, two-thirds to the wife 
and one third to the husband. If one of them dies, 
his or her share of the income shall belong to 
their four children or the survivors of them in 
equal proportions, and when the remaining parent 
dies, the capital and income shall belong to the 
children then living in equal proportions.” | 

The respondent, Patrick H. Anderson, is 
one of the four children of 0. 8. Anderson 
and his said wife; and the question to be 
determined upon this appeal is whether, 
while both C. S. Anderson and his said 
wife were still living, the interest of the 
respondent in the income and capital of the 
three sixteenth shares in the said testator's 
residuary estate was liable to attachment 
and sale in view of para. (mn) to the Proviso 
to s. 60, Oivil Procedure Code, 1903. 
That section, so far as relevant, is as 
follows: 3 

“60, —(1) The following property is liable 
attachment and sale in execution of a decree, 
namely lands, houses or other buildings, goods, 
money, banknotes, cheques, bills of exchange, 
hundis, promissory notes, Government securities, 
bonds, or other securities for money, debts, shares 
in a Corporation and, save as hereinafter mentioned, 
all other saleable property, movable or immovable 
belonging to the judgmenat-debtor, or over which, or 
the profits of which, he has a disposing power which 
he may exercise for his own benefit, whether the 
same ba held inthe name of the judgment-debtor or 
A Ome person intrust for him or on his be- 


to: 


alf: 
Provided that the following particulars shall not 
be liable to such attachment or sale, namely ; 
(m) anexpectancy of succession by sutvivorship 
or other merely contingent or possible right or inter- 


est 


The circumstances that have given rise 
to tas appeal are as follows:—On Janu- 
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ary 14, 1932, the appellants instituted in 
the Court of the Judicial Commissioner of 
Sind (District Oourt Jurisdiction) a suit 
against the respondent and others claiming 
asum ‘of Rs. 1 20,800. On the same day 
they applied.to the said Court for attach- 
ment of (inter alia) the interest of the 
respondent in the income” and capital of 
the said three-sixteenth shares. This appli- 
cation was made under O. XX XVIII, r. 5 of 
the said Ccde which provides for conditional 
attachment before judgment of property of 
a defendant where the Court is satistied 
that such defendant with intent to obstruct 
or delay the execution of any decree that 
may bepassed against him: (a) is about to 
dispose of the whole or any part of his pro- 
perty, or ıb) is about to remove the whole 
or any part of his property from the local 
limits of the jurisdiction of the Court. 

The application in due course came before 
Additional Judicial Commissicner, Aston. 
He was satisfied that the conditions upon 
which an attachment could be made under 
the said rule had been fulfilled, but he held 
that the respondent's interest in the said 
three sixteenth share was protected from 
attachment by virtue of the Proviso to 
s. (0 (1) of the Code. It was, he held, 
a “merely contingent or possible right or 
interest’ within the meaning of para. (m) 
of the Proviso. The appellants thereupon 
appealed to the said Court (High Court 
Jurisdiction). The appeal was heard on 
February 28,1936, by Additional Judicial 
Commissioners, Rupchand Bilaram and 
Dadiba O. Mehta, and was dismissed. From 
that dismisgal the appellants, having ob- 
tained the necessary leave, now appeal to 
His Majesty in Council. 

In their Lordships’ opinion the decision 
appealed from was plainiy right. ‘The in- 
terest of the respondent under the codicil 
was, during the joint lives of his father and 
mother, unquestionably contingent, both as 
to inccme and as to corps. Jt was, there: 
fore, expressly protected from attachment 
by the plain terms of the Proviso, unless 
there be given tothe words “contingent or 
possible right or interest" scmething other 
than their usual meaning. Various reasons 
were advanced by Mr. Jopling on behalf of 
the appellants why this should be cone. It 
is not, he argued, al) contingent interests 
that are-protected but only such interests 
as are “merely” contingent. TLeir Lord- 
ships, however, are unable to distinguish an 
interest that is ccntingent from cne that is 
merely contingent. Rupchand Bilaram and 


_« DadibaO, Mehta, A. J, Cs, said that it 
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was a distinction without a difference, and 
their Lordships agree with them. It was 
then urged that the words “or other 
merely contingent or possible right -or 
interest’ should be construed as applying 
only to such rights or interests as ere 
ejus lem generis with an expectency of suc- 
cession by survivorship, i. e. with a spes 
successionis. But in the first place a spes 
successionis is notin strictness aright or 
interest at all; and though their Lordstips 
realize that a spes successionis may not 
inaptly be described as a “possible” right or 
interest, that is to say, as being something 
that will possibly result in a right or 
interest being acquired (and the words “or 
other” in the present case seem io suggest 
that this was the view of the framers of the 
Code), their Lordships sre unable to con- 
ceive af any genus of ‘right of interest” 
that will include the species spes succes- 
sionis but exclude the species ‘‘contingent 
right or interest.” For, the ejusdem generis 
argument is based upon the hypothesis 
that a spes successionis is not a genus by 
itself but is a species of some larger genus. 
Reliance was also placed by the appellants 
upon the principle enunciated in 
“Oraies Statute Law” at p. 167 on these 
words: 

“Tt has always been held that general words 
following particular words will not include anything 
of a class superior to that to which the particular 
words belong.” 

Their Lordships do not desire to throw 
any doubt upon this principle. They fail, 
however, to see how it is applicable to 
the present cage, for they see no way of 
determining the respective claims tosupe- : 
riority or precedence of a spes swecesstonrs 
and a contingent interest. lf value is to be. 
the criterion, the hope of the only child of 
a millionaire of succeeding to his father’s 
fortune may properly be ranked before his 
prospect of attainiog a vested interest in a 
contingent legacy ot £20. If on the other 
hand precedence is to be awarded accord- 
‘ing to the theory of probabilities, his chance 
of getting something in the former case 
may be greater than his chance in the 
latter. It would depend upon the nature of 
the contingency. Their Lordships are unable 
to get any assistance from the principle 
in question. .,- 

lt was further urged on behalf of the 
appellants that there caa be no istelligible 
reason for ‘protecting contingent interests 
from attachment, when, as is admittedly 
the‘ case, vested interests that are lable to 
be divested get no such protectin. But, 


+ 
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even assuming this to be true, it affords no 
justification for refusing to give effect to 
the plainly expressed intention of the Legis- 
_lature. Finally, the appellants sought to 
get some support for their contention from 
“the fact that a contingent interest is trans- 
ferable at Jaw, whereas in view of the pro- 
visions of s. 6 (1) (a), Transfer of Property 
Act, 1882, a spes successionis is not. This 
‘fact, they contended, afforded a reason for 
construing the words of s. 60 (1) (m), Civil 
Procedure Code, as including nolhing 
beyond what ig deecribed in s. 6 (a), Trans- 
fer of Property Act, viz: 

“the chance of an heir-apparent succeeding to an 
eetate® the chance of a relative obtaining a legacy 


on the death of a kinsman, orany other mere possi- 
bility of a like nature.” 

In their Lordships’ opinion, this con- 
tention is wholly untenable. The fact that 
a contingent interest can be made the sab- 
ject of a voluntary transfer affords no 
reason whatevsar for supposing that the 
Legislature must have intended such an 
interest tobe made the subject of a forced 
sale in attachment proceedings. Rupchand 
Bilaram and Dadiba, O. Mehta, A. J. Os. in 
course of their judgment in the present 
case said this: 

“Section 6 (a), Transfer of Property Act, and 
. B. 60, cl. (m), Civil Procedure Gode, are differently 
worded and perhaps for very good reagons...,..... ...-. 

It appears that from the earliest times forced 
gales of interests in properties which are not vested 


-in the debtors or which are indefinite have not been 
: ecountenanced,” 


. And later on, they referred to the mis- 
chief that was intended to be checked by 
preventing attachment of indefinite rights 
although such rights were assignable by 
acts of parties. With these observations 
their Lordships find themselves in complete 
agreement. 

In the result, their Lordships are unable 
to find any good reason for declining to 
give effect to the plain words of s. 60 (1) 
(m). They will, therefore, humbly advise His 
Majesty that the appeal should be dis- 
missed with costs, 


8. ó Appeal dismissed. 


Solicitors for the Appellants:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondent:—Messrs, 
Rose, Johnson £ Hicks. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 282 of 1936 
January 26,.1939 
HAMILTON, J. 
RAM HARAKH AND anotaer—DarenpaNts 
—APPRLLANTS 
VETSUS 
RADHIKA DU'PT—PLatntire AND OTHERS— 
DErENDANTs-—ResPoNDENTS 

Oudh Rent Act (XXII of 1886), s. 5, Proviso— 
Word ‘proprietor’ in s. 5, if includes subordinate 
proprietor—Decree of Settlement Court passed after 
acquisition of occupancy rights under s. 5—Such 
decree, tf confers occupancy rights in substitution of 
those under 9. 5. 

The use of the words “ proprietary rights, whe 
ther superior or subordinate” at the beginning o 
s. 5, Oudh Rent Act, show that the word “ proprie 
or" later in the section means a person who had 
proprietary rights whether superior or subordinate 
Babu Jagdeo Singh v. Karam Ali (1), relied on. 

Once the conditions of s. 5, Oudh Rent Act, 
have been fulfilled occupaney rights are created 
and a decree of a Settlement Court passed after 
that date cannot confer occupancy rights, for they 
are already in existence, or af most,can confer in 
addition certain other occupancy rights but not in 
substitution of those under s. 5. 


8. O. A. against the order of the Civil 
Judge, Gonda, dated May 19, 1936. 


Mr. K. N. Tandon holding brief of Mr 
Suraj Narain, for the Appellant. 
Mr. Krishna Prasad, for 

No. 1. 


Judgment.—This is an appeal against 
an appellate decision of the Civil Judge of 
Gonda decreeing asuit for possession as 
mortgagee. 

The plaintif Radhika Dutt brought a 
suit alleging that he was the heir of Shiv 
Narain, mortgagee, who wag in possession 
till his death on September 25, 1932. He 
alleged that defendants Nos.] and 2 Ram 
Harakh and Gajadhar had taken, possession 
on the death of Shiv Narain and he ime- 
pleaded Som Nath and Pandohi, defendants 
Nos. 3 and 4, as heirs of the original morte 
gagor. 

Defendants Nos. 3and 4 admitted the 
plaintiff's claim but defendants Nos. | and 
2 alleged that the plaintiff was not the 
heir of Shiv Narain and though they ad- 
mitted Shiv Narain to be mortgagee, they 
said the mortgage was invalid agit wasa 
mortgage of occupancy rights conferred 
under s. 5 of the Oudh Rent Act. 

The original Court found the mortgage 
to be invalid and found that the plaintiff 
had not proved that he was the heir of 
Shiv Narain and, therefore, dismissed the 
suit. The learned Civil Judge found the 
plaintiff to be the heir of Shiv Narain and 


Respondent 
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that the land was occupancy land under 
a Settlement Court decree but not occu- 
pancy Jand under s.5 of the Oudh Rent 
Act, so that the mortgage was not invalid 
but voidable only at the instance of the 
superior proprietor. Consequently, he 
allowed the appeal. < 

The finding that the plaintiff is the heir 
cf Shiv Narain isa finding of fact which 
cannot be ro-opened here. 

The learned Counsel forthe defendants- 
appellants has, however, urged that the 
lower Appellate Court was incorrect in 
holding that the mortgage was valid. 

The learned Civil Judge has not stated 
clearly why he considered that this land 
was not occupancy land unders. 5 of the 
Oudh Rent Act, but from his reference 
to certain decisions to the effect that birt 
rights are not supericr proprietary rights, 
I understand him to mean that in his view 
a person must have had and lost superior 
preprietary rights before he could become 
an occupancy tenant under s. 5 of the Oudh 


' Rent Act in view of the use of the word 


“proprietor” in the second part of that sec- 
tion. 

The learned Counsel for the respondent 
bas argued that a person must lese pro- 
prietary rights and not under-proprietary 
or subordinate proprietary rights in order 


"to beecme an cecupancy tenant under s. 5 


of tre Oudh Rent Act, and has not urged 
that birt rights are not under proprietary 
righis. 

It may be said that in most cases birt 
rights have been recognised as being under- 
proprietary rights. They would apparently 
be so in this case because the predecessors 
of the mortgagee were given birt rights 
over the whole village. In 1870 on the 
strength of that birt grant they applied in 
the Settlement Court for under-proprietary 


tights but the Court held that they had 


lost them at a certain time, and, therefore, 
dismissed the claim for under-proprietary 
rights. It, however, held that-in certain 
land including the land now in suit they 
had never lost possession, but did not give 
them under- proprietary rights over this 
land but only cccupancy rights heritable 
but not transferable. 

I cemncb agree with the view of the learn- 
ed Civil Judge thatecnly a person who has 
lcst proprietary rights in the sense of superior 
proprietory rights beccmes an occupancy 
tenant under s. 5 of the Oudh Rent Act. 

he wod “proprietor” in s. 5 of the Oudh 
‘Rent Act has been held to include a sub- 


ordinate proprietor in Jwala Prasad's Rent 
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Act Rulings No. 49, a decision of the Judi- 
cial Commissioner of Oudh. This was also 
held in Babu Jagdeo Singh v. Karam Ali, 
2 Oudh Law Journal, 714 (1), a decision of 
the Boardot Reverue. I agree with these 
decisions, andtheuse of the words “pro- 
prietary rights, whether superior or subor- 
dinate” at the beginning of s. 5,in my 
opinion, show that the word “proprietor” 
Jater in the section means a person who had 
proprietary rights whether superior or sub- 
ordinate. It is not disptited that if the 
word “proprietor” be read in this sense, 


_ the sncestors of the mortgagors had fulfilled 


all the conditions laid out in s. 5, “which 
conferred occupancy rights. 

The learned’ Counsel for the piaintiff- 
respondent, however, urges that because 
the rights were conferred by a Settlement 
Court deeree of 1670, the mortgage was not 
invalid but voidable only at the instance of 
the landlord, and he has further urged that 
as these rightsas shown by the decree were 
granted on an agreement with the landlord, 
they come underthe proviso to s. 5. He 
has quotedin this respect the following 
decisions : 

Abdul Ghafoor Khan y. Karamat Khan, 
40. W.N. 10:3 (2), where it was held that 
occupancy rights were conferred by a 
settlement decree subsequent to the year 
18€8 asthe result of an agreement between 
the landlord and the tenant. So that the 
tenancy was one covered by the proviso to 
s.5. Itis not stated in that judgment whe- 
ther the agreement was in writing or not 
but as an agreement in the proviso tos. 5 
has to be in writing, I presume that it was 
in writing. 

Another case -that he quoted is Gaya 
Prasad v. Beno Madho,8O. W. N. 785 (3), 
where qabzadari rights were conferred in 
a Settlement Court based on a compromise. ` 
The compromise was- presumably in writing 
and, therefore, an agreement under the pro- 
viso. 

There is nothing to show whether that 
agreement in the Settlement, Court which is 
referred to in the decree of 1870 was oral 
orin writing, and as it is not shown to be 
in writing, I cannot hold that ‘he gabzadari 
rights come under the proviso to s. 5. There 
then, remains to be considered whether the 
decree of 1870 conferred gabzadari rights 
or not. No decision has heen quoted to 


me showing that if all the conditions of 

(1)20L9 714; 33 Ind. Cas. 170. 

(2) 4 OWN 1033; 106 Ind. Cas. 126; A I R 1998 
Oudh 4). 

(3) 8O W N 785; 134 Ind. Oas. 472; IFR D 419; 
A I R 1931 Oudh 352; Ind, Rul, (1931) Oudh 376, 


~~ 
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s. 5, necessary to confer occupancy rights 
had been complied with but there was a 
Settlement Court decree, the occupancy 
rights should be deemed to be conferred 
by the decree. It would appear from Tikam 
Singh v. Bhagwan Din, 11 O. W. N. 1032 
(4), thatin that case there was a decree 
and the Court considered whether the de- 
fendant or his predecessor in title had ac- 
quired occupancy rights under the provisions 
of s. 5 of the Ondh Rent Act. On the 
facts the Court found that he had not be- 
cause ib was not proved that his ancestors 
had been in possession of proprietary 
rights* within the period mentioned in the 
section. The question was nevertheless 
gone into although there was a decree of 


‘the Settlement Court and it would appear, 


therefore, that had the Oourt found that 
all the conditions of s. 5, had been fulfilled, 
it would have held that occupancy rights 
had been acquired under the section and 
not by virtue of the decree. In my opinion, 
one must consider whether the decree of 
the Settlement Court has conferred occu- 
pancy rights which had not been acquired 
under s. 5, because the necessary condi- 
tions had not been complied with or whe- 
ther the decree recognised the acquisition 
of occupancy rights owing to the fulfilment 
of the conditions of e. 5. 

Once the conditions have been fullfilled, 
occupancy rights have been created and 
a decree passed after that date cannot 
confer occupancy rights for they are already 
in existence, orat mostcan confer in addi- 
tion certain other occupancy rights but not 
in substitution of those under s. 5. 

CI hold, therefore, that in the present 
case the occupancy rights are occupancy 
rights under s. 5 and, therefore, the transfer 
was altogether invalid. 

The plaintiff has sued as mortgagee, and 
if there is no valid mortgage, heis not the 
mortgagee though he is the son of Shiv 
Nara'n because Shiv Narain did not hold 
on a valid mortgage. The contesting de-. 
fendants themselves got mutation cn the 
mortgage in favour of Shiv Narain but as 
the mortgage is invalid, they are not morte 
gageesin law. The plaintiff has not sued 
in the alternative on the ground that he is 


entitled to possession as the heir of Shiv 


Narain whether Shiy Narain was a mort- 
gagee in law or not, and he has never 


applied “for amendment on the allegation 


that he is entitled to possession as the heir 
of Shiv Narain even if,Shiv Narain was not 

(4) 140 W N 1032; 150 Ind. Oas. 840; A T R 1934 
Oudh 264; 7 R O 62; 18 R D 432, 
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in lawa mortgagee. He stands or falls 
on his case according to whether the mort- 
gage in favour of Shiv Narain is valid 
or not, thatis to say, he must prove his 
right to possession as mortgage to oust 
the contesting defendants. This he has 
see todo and, therefore, his suit must 
ail, 


I, therefore, allow the appeal and dismiss 
the suit with costs throughout. 


R Appeal allowed, 


re ee HE 


ALLAHABAD HIGH COURT 
Exeéution First Appeal No. 345 of 1936 
September 13, 1938 

MULIA, J. 
BULAQI DASS—DEOREE-HOLDER— 
—— Å PPELLANT 


versus 
Pandit GULAB CHAND —Jupeuenr- 


DEBTOR— RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), as. 6, 
7—Order passed by Collector under s. 6—Court execut- 
ing decree, if can consider whether it was passed 
inadvertently—Order passed by Court executing decree 
for sale which is carried out by ministerial officers, 
whether amounts to ‘execution process’ within meaning 
of 8. 7—Execution — Execution proceeding—~What 
amounts to, 

A Oourtexecuting a decree is bound by an order 
passed by the Oollector under s. 6, U. P. Encumbered 
Estates Act, and cannot go behind it and consider 
the question whether it had been passed inadvertent- 
ly. The mere fact that the order under s. 6 is sub- 
sequently set aside, does not affect the order passed by 
the executing Oourt, 

The orders passed by the Oourt from time to time 
with the object of executing the decres which are 
carried out by the ministerial officers of the Court 
are all execution processes within the meaning of s. 7, 
U.P. Emeumbered Estates Act, and an order passed by 
a Court executing the decree for sale which is carried 
out by a ministerial officer of the Court amounts to 
en execution process. The word “process” ig not 
merely confined to an order for attachmertt of property 
or an order for the arrest of a judgment-debtor. 

When an application is made for execution of a 
decree, it marks the institution of a proceeding. All 
the steps taken by the Court and all orders passed 
by it from time to time in connection with that ap- 
plication, until the decree is satisfied or the applica- 
tion is dismissed, constitute one proceeding which is 
generally referred to as an execution proceed- 


ing. 

Ex. F. A. from the decision of the Sub- 
Judge, Agra, dated August 31, 1935. 
. Mr. S. N. Seth, fcr the Appellant. 


Judgment.—This is an appeal from an 
order passed by the learned Oivil Judge 
of Agra setting aside a sale heldin an 
executi: n proceeding, It arises out of the 
following circumstances. The appellant 
Bulaqi Dass held a decree for ejectmént, 
arrears of rent and 


2 


costs against the . 


‘tion was held, 
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respondent, Gulab Chand, and in execution 
of that decree, he put.to sale an oil press 
belonging to the respondent and purchased 
it himeelf. This sale took place on April 
8, 1936. On that very date, but after the 
Sale had been held, the respondent made 
an application to the execution Court in 
which he alleged that he had made an 
application under s. 4, Encumbered 
Estates Act, which had been admitted by 
the Oollector and upon which an order 
under 6. 6 had been passed under that 
Act, and upon this allegation he claimed 
that in view of s. 7, Encumbered Estates 
Act, the order issued by the Court for sale 
of the property in question and the sale 
carried out in pursuance cf that order had 
become null and void. It is not denied 
that some timein February 1936, an order 
under s. 6, Encumbered Estates Act, had 
been passed by the Collector upon an 
application made by the respondent. The 
learned Oivil Judge allowed the respon- 
dent’s contention tc prevail and conse- 


-quently seb aside the sale on April 14, 1936. 


Hence the present appeal. 
"The learned Counsel for the appellant 


invited my attention ia the beginning of 


his argument to the fact that some time 
after the date on which the sale in ques- 
the Collector made a 
reference to the Board of Revenue stating 


that the order under s. 6, Encumbered 


Estates Act, had been passed inadvertently 


‘upon the respondents application under 


s, 4 of that Act and upon that reference the 
Board of Revenue cancelled the order 
under s. 6, Encumbered Estates Act. An 
argument was based upon this fact to 
the effect that the whole basis of the 
objection taken by the respondent, which 


bas been allowed by the’ learned Civil 


Judge, istaken away by the final order 
passed by the Board of Revenue. Iam 
unable to accept that contention because 
on the date on which the learned Givi] 
Judge passed the order setting aside the 


salc, he was bound by the order passed ° 


by the Collector under s. 6, Encumbered 
Estates Act, which was then in force, 
The learned Civil Judge could not 
have gone behind that order and could 
not possibly have considered the question 
whether it had been passed inadvertently, 
I am therefore of ‘the opinion that the 
learned Civil Judge was right in taking 
that order into account and in proceeding 
upon that basis to set aside the sale in 
uestion. The next fargument on behalf 


of the appellant is that s.7, Encumbered 
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Estates Act, only provides that an execution 
proceeding shall be stayed, but does not 
lay down that it shall become null and 
void. Now s. 7 runs as follows: 

“When the Collector has passed an order under 
5. 6, the following consequences shall ensue; (a) all 
proceedings pending at the date of the said order in 
any Civil or Revenue Court in the United Provinces, 
in respect of any public or private debt to which 
the landlord is subject, or with which his immov- 
able property is encumbered except an appeal or 
revision against a decree or order, shall be stayed, 
allattachments and other execution processes issued 
by euch Courtand then in force in respect of any 
such debt shall become null and * void and no fresh 
process in execption shall except as hereinafter 
provided, be issued...... 


It is to be noted that the latter part 
of the section clearly provides that all 
attachments and other execution processes . 
shall become null and void. But it is 
argued that there is no reference in this 
part of tbe section to any proceeding as 
distinguished from a process and it is 
contended that asale held in execution 
of a decree is not an execution process, 
but a pr-ceeding which can only be 
stayed under s. 7, Encumbered Estates 
Act, but does not necessarily becoma null 
and void. In my view, this conten- 
tion is not acceptable. When an appli- 
Cation is made for execution of a decree, 
it marks the institution of a proceeding. 
All the steps taken by the Court and all 
orders passed by it from time to time 
in connection with that application, until 
the decree is satisfied or the application 
is dismissed, constitute one proceeding 
which is generally referred to as an 
execution proceeding. In my view, the 
orders passed by the Court from time to 
time with the object of executing the 
decree which are carried out by the 
ministerial officers of the Court are all 
execution processes within the meaning of 
s. 7, Encumbered Estates Act. The 
learned Counsel for the appallant tried to 
argue that the word “process” was merely 
confined to an order for attachment of 
property or an order for the arrest of a 
judgment-debtor. Taat isin my opinion, 
pulting a very narrow coustruction upon 
the expression “execution process” as 
usedins. 7. The matter is, however, con- 
cluded in my judgment by reference to 
O. XXI, rr. 24 and 25, Civil Procedure 
Code. Those two rules clearly indicate 
what is meant by ane executior prccess, 
and I think there can be little doubt that 
an order passed by a Court executing the 
decree for sale which is carried out by a 
ministerial officer of the Court amounts to 
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an execution process. The result, therefore, 
is that the lower Court must be deemed to 
have acted rightly in holding that the sale 
in question was an execution prccess which 
had become null and void in view ofs. 7, 
U. P. Encumbered Estates Act. There is 
consequently no reason to interfere with 
the order passed by the lower Court 
setting aside that sale. The appeal is, 
therefore, dismissed. The respondent being 
absent, no order is made as to costs: 


s. ° Appeal dismissed. 


OE ara epp 


OUDH CHIEF COURT 
Miscellaneous ape No. 66 of 1936 


an 
A pplication No: 207 of 1936 
January 23, 1939 
ZisUL HASAN AND HAMILTON, JJ. 
BADRI NATH—ArPELLANT 
VETSUS i 
RAM CHANDRA ane: anotaER— 
RESPONDENTS | 

Provincial Insolvency Act (V of 1920), 8. 41 (2)~— 
Application by insolvent for order of discharge— 
Absolute refusal to grant such order, tf justified— 
Civil Procedure Code (Act V of 1908), s. LLi— 
Applic tion to sue as pauper, by Official Receiver in 

charge of insolvent’s property — Court disallowing 
application following ruling of other High Court to 
which it isnot subordinate, in absence of ruling of 
its own High Court—Revision, if maintainable. 

Sub-section (2), 8. 41, Provincial Insolvency Act, 
gives discretion to the Court to grantor refuge an 
absolute order of discharge but does not give the 
same discretion to pass or refuse to pass an order of 
conditional discharge. On the other hand, cls, (b) and 
(e) provide that the operation of the order of discharge 
may be suspended for a specified time or an order 
of discharge may be granted subject to certain con- 
ditions. . 

Where, thercfore, an insolvent applies foran order 
of discharge, an absolute refusal by the Court to 
grant such anorder on the ground that a suit had 
been filed to have it declared that the insolvent still 
owns considerable property is not justified by s. 41, 
Provincial Insolvency Act. Bhag Mal v. Parshottam 
Singh (1), relied on. 

When a Court has jurisdiction to decide a ques- 
tion and has decided it whether rightly or wrongly, , 
there can be norevision under s 115, Civil Procedure 

. Oode, as even if the Court has decided the question 
wrongly, it has not exercised its jurisdiction illegally 
or with material irregularity. 

Where a Oourt disallows an application of an Official 
Receiver in charge of an insolvent's estate, to sue as a 
pauper and has exercised its jurisdiction following a 
raling of a High Court to which it isnot subordinate, 
in the absence of a ruling of the Bigh Court to which 
. it is subordinate, the Court cannot be said to have 
exercised €ts discretiog illegally or irregularly and 
no revision lies against such order. Amir Hasan 
Khan v. Sheo Bakhsh Singh (9) and Balakrishna 
- Udayar v. Vasudeva Aiyar.10), relied on. 

Misc, A. against the order of the District 


Judge of Gonda, dated July 6, 1936. 
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Messrs. I. Hussain and H.H. Zaidi, for 
the Appellants. 

Mr. H. D. Chandra, for Respondent No. 2. 

Judgment —These are two connected 
cases. In one Badri Nath, insolvent, appeals 
against an order of the learned District 
Judge of Gonda refusing to grant him an 
order of discharg>, and in the other, the 
Official Receiver in charge of Badri Nath 
inssivent’s estate applies under s. 115, 
Oivil Procedure Code, for revision of an 
order of the learned Civil Judge of Gonda 
dismissing his application for permission 
to sue aga paupar. The Official Receiver 
wanted to bring a suit to get it declared 
that the partition between Badri Nath 
insolvent and his father Ram Harakh was 
collusive and that Badri Nath was possessed 
of property not shown by him in his appli- 
cation. 

We take up the insolvent’s appeal first. 
The appellant was adjudged an insolvent 
on June 1, 1933, and was given one year's 
time to apply for his discharge. The 
application for discharge was made on 
May 9, 1934, and was objected to by the 
creditors. Thereupon the District Judga 
disallowed the application for discharge 
mainly on the ground thit he had been 
informed that asuit had been filed to have 
it declared that the insolvent still owns 
considerable property and that in the cir- 
cumstances the insolvent should not, in his 
opinion, be given a discharge, absolute or 
Conditional. We are cf opinion that the 
order of the learned Judge absolutely 
refusing to grant a discharge was bad, 
Section 41 (2) of the Provincial Insolvency 
Act provides: 

“Subject tə the provisions of this section, the 
Court may after considering the objections of any 
creditor and where a Receiver has been appointed, 


the report of the Receiver, ° 
(a) grant or refuse an absolute order of discharge; 


or 

(b) suspend the opsration of the order for a speci- 
fied time, or 
si (e) grant an order of discharge subject to any 
conditions with respect to any earnings or income 
which may afterwards become due to the insolvent, 
or with respect to his after-acquired property.” 


It seems to us clear that this sub-section 
gives discretion to the Court to grant or 
refuse an absolute order of discharge but 
does not give the same discretion fo pass 
or refuse to pass an Order of conditional 
discharge. On the other* hand els. (b) and 
(c) provide that the operation of the order 
of discharge may be suspended for a 
specified time or an order of discharge 
may be granted subject to cerfain 


conditions. We, therefore, hold that an. 
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absolute refusal to grant an order of 
discharge is not justified by s.41 of the 
Act. Weare supported in this opinion by 
the case of Bhag Mal v Parshottam Singh, 
A. L R. 1935 Lahore 919 (1), in which it 
was held that an application by an insolvent 
for an order of discharge should not ordi- 
‘Harily be entirely rejected, and that if the 
Court is of the opinion that the insolvent 
‘should not be granted an absolute order of. 
discharge, it should consider whether a con- 
ditional order of discharge should not be 
‘passed or whether an order of discharge, 
‘with a provision that its operation be 
suspended fcr a specified time should not 
‘be made. The learned Counsel for the 
respondents has nct been able to refer us 
to any authority justifving an absolute 
refusal.to grant an order of discharge. We 
are of opinion that the appellant should have 
been grented a conditional order of dis- 
charge as was prayed for by him in bis 
M dpon application dated May 18, 

We now take up the Official Receiver's 
- application in revision. The learned Civil 
Judge refused to give permission to the 
applicant to sue in forma pauperis on the 
strength of the ruling of fhe Rangoon High 
Courtin S. M. Mitra v. Corporation of the 
Royal Exchange Assurance, A. I, R. 1930 
Rang. 259, 126 Ind. Oas. 650 (2), in which it 
was held that the word ‘person’ in O. XX XIII, 
Oivil Prccedure Code, means a natural per- 
“son, that is, a human being and does not in» 
clude a juridical person such as a Receiver 
_and that therefore a Receiver appointed 
under the provisions of the Insolvency Act 
cannot be allowed to sue as a pauper 

The learned Counsel for the applicant 
' argues that the learned Civil Judge did not 
ccnsider the rulings of the Madras High 
Court and of the Nagpur Judicial] Commis- 
sioner’s Court in which a contrary view was 
‘taken and it was held that an Official 
. Receiver of the estate of an ingulvent could 
sue in forma pauperis as a juridical person., 
He has referred us to the cases of Perumal 
Goundan v. The Thirumalarayapuram 
. Janamukoola Dhanasekhara Sangha Nidhi, 
1. L. R. 41 Mad. 624 (3), Siragami Ammal v. 
T.S. Gopalaswami Odayar, A. I. R. 1925 
Mad, 765 (4), Ammakannammal v. Damo- 


oo A IR 1935 Lah, 9194 160 Ind. Oas. 529; 8 R L 


(2)A I R1930 Rang. 259; 126 Ind. Cas. 650; Ind. 
Rul. (1930) Rang. 330.. 
` ¢{3)41 M 624; 45 Ind. Cas, 164; 34M L J 421; AIR 
“1918 Mad. 362. 
(4) A I R 1925Mad. 765; 87 Ind. Cas, 372; (1925) M 
WN 176;48M Ld 390; 22L W 686. |. i 
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dara Mulaliar, A.I. R. 19928 Mad. 66 (9). 
Mabia Khatun v. Sheikh Satkart, 100 Ind. 
Oas. 264 (6). Shree Shankarjt Maharaj v. 
Musammat Godavaribai, A. I. R. 1935 Nag. 
209 (7) and Swaminathan v. The Official 
eee of Ramnad, I. L. R. 1937 Mad. 784 


). 

On behalf of the opposite party, it is 
contended that in the circumstances of the 
case no revision lies. We are of opinion 
that this objection is well-founded. In 
Raja Amir Hasan Khan» v. Sheo Bakhsh 
Singh, L. R. 11 I, A. 237 (9), at p: 239* their 
Lordships of the Judical Committee held 
that when a Oor as jurisdiction to decide 
a question and decided it whether rightly 
or wrongly, there can be no revision under 
s. 115, Civil Procedure Code, as even if the 
Court decided the question wrongly, it did 
not exercise its jurisdiction illegally or 
with material irregularity. Similarly in 
Balakrishna Udayar v. Vasudera Aiyar, 
L. R. 44 I. A. 261 (10), their Lordships of 
the Judicial Committee referring to s. 113, 
Oivil Procedure Code, observed at p. 267.T 

“Tt will be observed that the section applies to 
jurisdiction alone, the irregular exercise or -non- 
exercise of it, or the illegal assumption of it. The 
section isnot directed against conclusions of law or 


fact in which the question of jurisdiction is not in- 
volved,” 


In the present case the Court below had 
jurisdiction either to allow or disallow the 
applicant's application fcr permission to 
sue as a pauper, and has exercised that 
jurisdiction following the ruling of a High 
Court. As admittedly there is uo ruling 
of this Court on the point, the learned 
Judge cannot be said to have acted with 
irregularity in following the Rangoon High 
Court’s ruling, which, we may mention, is 
supported by a ruling of the Calcutta High 
Court reported in The Bharat Abhyudoy 
Cotton Mills, Ltd. v. Maharajidhiraz Sir 
Kameswer Singh, A. I. R. 1938 Cal. 745 (11). 
It is not necessary for us in this case to 
express an opinion which view is correct 
but even if the learned Judge of the Court 

(5) A I R 1928 Mad. 66; 109 Ind. Cas. 25°. 

(6) 100 Ind. Oas. 264;45 OT, J6& A I R1927 Oal 309, 

(7) A I R 1985 Nag. 209; 158 Ind Cas. 660; 8 RN 
98; 31N LR 413; 18 N LJ 347 

(8) I lL R 1937 Mad, 781; 170 Ind. Cas. 37; 451 W 
733; (1937) M W N 515; A 1 R 1937 Mad. 549; 10 R M 
149: (1937) 1 M L J 727. 

(9) 11 I A 237; 11 O 6; 4 Sar. 559 (PO). 

(10) 441 A 28); 40 Ind. Cas. 650; 15 A LJ 645; 2 P 
L W 101; 33 M LJ 69; 26 O L J, 143; 19 Bom. LR 
715; .1917) M W N 628; 6 Te W 501; 22 © W N 50; 11 
Bur. L TAS A I R 1917 P O71 (PO), 

: R 1938 Qal. 745; 178 Ind. Gas. 977; 42 O W 
N 11864; 11 R O 446. „e : i 
*Page of 11 L A.—[Ed.] oo 5 

TPage of 44 I. A.--[Ed.] : 
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‘below had taken a wrong view of the law 
in the matter that would not have given 
jurisdiction to this Court, according to the 
pronouncements of their Lordships of the 
Privy Council, to entertain an application 
in revision against his order. We are 
therefore of opinion that no revision lies 
in the present case. 

We decree Badri Nath’s appeal with costs 
and setting aside the order of the learned 
District Judge grant him an order of dis- 
charge on condition that in case on a sutt 
by the Official Receiver or the creditors, the 
insolvent be declared to hold some property, 
that property will be available to the cre- 
ditors and that half of whatever may be 
his earnings or income during the next 
three years will also be distributed among 
the creditors. 

The application of the Official Receiver 
is dismissed with costs. 

8. Application dismissed. 


- 
Monasa menee 


|. - MADRAS HIGH COURT 
Appeal No. 276 of 1933 
February 15, 1938 
VARADAOHARIAR AND PANDRANG Row, JJ. 
Tas BOARD «cr COMMISSIONERS For T E 
HINDU RELIGIOUS ENDOWMENTS, 
MADRAS—ApPsLLANT 
l VETSUS 
PIDUGIJ NARASIMHAM AND oranrs— 
PLAINTIFF AND DEFENDANTS 
Nos 3 AND 4—~RegsponpENTs 

Madras Hindu Religious Endowmenis Act (IT of 
1927), s. 9 (12)—Tests to determine whether place 
is temple—Institution held temple. 

The test todetermine whether a certain place 
is a temple, is not whether it conforms to any 
particular section of agama sastras; the question 
must be decided with reference tothe view of the 
class of people who take part in the worship. If 
they believe in its religious efficacy, in the sense 
that by such worship, they are making them- 
selves the object ofthe deity of some super-human 
“power, it must be regarded as *" religious wor- 


ip. 
Held, that the worship held in the institution in, 


question was not mere hero-worship but was public 
religious worship end the institution was, therefore, 
atemple within the meaning of the Madras Hindu 
Religious Endowments Act. 

of the District 


A.against the decree 
co of Guntur in Original Suit No. 43 of 
1926. 

Mr. P.V. Rajamannar, for the 
lant. ; 

Mr. S° Venugopêla, 
. dents. 

Varadachariar, J.—This is an appeal 
` by Madras Hindu Religious Endowments 
Board against the decree setting aside 


Appel- 


for the Respon- 
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the Board for the 
institution known 


a schsme framed of 
administration of an 


as “Sri Virlu Aloyu” in Karampndi 
village, within ths jurisdiction of the 
Guruzala District Munsif's Court, The 


Board framed ascheme on the f-oting 
that the institution was a‘‘temple” within 
the meaning of the Madras Hindu Reli- 
gious Act. The plaintiff; who sometimes 
called himself the dharmakartha of the 
institution, instituted the suit for a 
declaration that the institution was nota 
temple within the meaning of the Act and 
that therefore the Board had no jurisdiction 
to frames a scheme in respect of its 
administration. The learned District Judge 
held that the worship carried on in the 
Place was merely hero-worship and not 
religious worship and that the institution 


was not, therefore, a “temple” within 
the meaning of the Act. Hence the 
appeal. 


Though the parties here differed as to 
the significance of certain events described 
in the course of the evidence and as to the 
description of certain parts of the structure 
of the building wherein the objects of the 
worships are located, there is very little 
dispute astothe nature of the structure 
or the kind of celebration in the institution. 
A Commissioner was appointed to pre- 
pare aplan ofthe place and submit a 
report; and the oral evidence gives a 
fairly detailed account of the kind of 
worship and of the festivals that take place 
there. It appears that there are substan- 
tial structures similar to ‘“Mantapam" 
and that in one of these, there are 66 
stones placed along the three walls and 
those are called Viranyakulu or Vialu 
Vigrahalu. As regardsthe building, the 
learned District Judge himsetf was of 
opinion that the structures were generally 
consistent with the institution being a 
temple; but he thought that they were 
equally consistent with its being a kind of 
memorial. The latter alternative arises 
out of the history of the institution. 

It is obvious that the institution has 
been in existence for several centuries 
and has been the recipient of inam grants 
even during the Moghul period. It is 
in some way connected with an historical 
event of the 13th gentury relating to a 
war between two neighbouring kingdoms 
of the locality in which the 66 heroes are 
said to have been killed. But whatever 
the origin of the institution may be, it, 46 
clear that incourse of time at least before 
inam grants came to be made to them, 


a 


‘to a' great extent 


-thorns into 
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it had developed into a place of worship, 
because we find in the inam papers that 
inams have been granted for the perform- 
ance of Nitya Naivedya Diparadhana in 
the institution and for Poojaris and for 
Bajantris wbo are expected to do service 
in conneciion therewith. In the course 
of the oral evidence it has been suggested 
that Nitya Naivedyam Diparadhana is 
not performed all through the year but 
only either on twenty days in the year or 
on five days in the year. We do not 
‘think that the limitation of the number 
of occasions, even if true, alters the 
character of the institution; on the other 
hand, it is of considerable significance 
that the worship have become sufficiently 
Important to attract public endowments 
thereto, The description given in the oral 
evidence of five days’ celebration in 
‘connection with the institution no doubt 
reminds us of the 
war in which the heroes are said to have 
taken part. But we are unable to agree 
with ‘the conclusion cf the learned District 
Judge and with the argument of the 
learned Counsel for the respondent before 
us here; that the celebration is nothing 
more than a commemoration of that 
historical event. Itmay be difficult to 
mark the dividing line between a mere 


commemoration of the event and a 
celebration of worship in the case of 
heroes who are said to have lived 


several centuries ago but have continued 
‘all alongto be the subject of public 
‘homage.:The performance of Nitya Naivedya 
Diparadhana, the offering of animal 
sacrifices and the distribution of those 
offerings amongst the assembled audience 
certainly carry the celebration beyond 
the limits of a mere commemoration. 
The evidence adduced on the plaintiffs 
side shows that the rice which is distribut- 
ed atthe end of the ceremony amongat 
the people present is carried home by 
them and scattered in tbeir fields; 
cbviously in the belief that it will make 
the fields more productive; one of ihe 
witnesses also says that the shrubs and 
whicb these who for the time 
being act the part of the heroes throw 
themseives are taken in pieces by the 
audiente to their houses and fields as 
being auspicious... ° 

The Hindu Religious End wments Beard 
‘Actno doubt speaks of a temple as a place 
cf “public religious worship” that what the 
vidence in this case describes as taking 
“place in connection with the institution 
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in public worship can admit of no doubt. - 
We think that itis also religious. The 
test isnot whether it conforms to any 
particular section of agama sastras, we 
think that the question must be decided 
with reference to the view of the class 
of people who take part in the worship. 
If they believe in its religious efficacy, 
in the sense that by such worship, they 
are making themselves ths object of the 
dzity of some super-human power, 
it must be regarded as ‘religous wor- 
ship”. i 

In this view, the learaed District Judge 
was not justified in holding that the 
appellant Board had no power under 
the Act, to frame the scheme. The 
appeal must be allowed wich costs here 
and in the Court below; costs to be paid 
by the respondent No. 1. 


N.-D. Appeal allowed. 


—— 


OUDH CHIEF COURT. 
Oivil Miscellaneous Appeal No 89 of 1935 
January 26, 1939 
Taomas, O. J. AND YORKE, J. 
BRIJ MANOHAR, RAMCHANDRA 
AND KRISHNA MOHAN— APPELLANTS 
versus 


RAMANAND AND aNoTHER—DEFENDANTS 

Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (w, O XLI, rr. 23, 25, O. I, r. 10—Order of 
Appellate Court under O. I, r. 10, adding a party 
to suit, whether appealable—If can be assailed 
in revision—Remand of case by lower Appellate 
Court for retrial after addition of party—No 
decision on merit arrived at~—Order whether falls 
under O. XLI, r. 23 or r. 25—If appealable under 
O, XLIII, rl. 

Au order of a lower Appellate Court adding a 
party to the suit, made under O. I, r. 10 (2), read 
with s. 107, Civil Procedure Code, is not appeal- 
able as it does not finda place in O. XLHI, r. 1. 
Tt is also not one which can be assailed in revision 
because it is clearly an interlocutory order. Tuan 
Man v. Che Som (1), distinguished, Banbihart 
Mukherji v. Bhajnath Singh Mahapatra(2), referred to. 

Where a lower Appellate Court adds a person as 
a party to the suit and remands the case for re- 
trial, without coming to any decision on the sound- 
ness or otherwise of the trial O8urt’s decision, the 
order is not one to which the provisions of O, XLI, 
r. 23, Civil Procedure Code, are applicable, because 
this is not a case in which the lower Appellate 
Court has, reversed the order of the trial “Court. 
Similarly it is not an order of remandunder the 
provisions of O. XLI, r. 25. Such order of remand 
is one made in the exercise of the inherent powers 
of the Court, and an order of remand pade in the 
exercise of the inherent Powers of the Oourt is 
not appealable under the provisions of O. XLIII, 


r 1. 
C. Misc. A. againét the order of the Oivil 
Judge, Unao, dated October 30, 1936. 


1989 
‘Messrs, G. D, Khare and H. Krishna, for 
the Appellants, 

Mr. B. P. Misra, for the Respondent. 

Judgment—Thbis is a miscellaneous 
appeal purporting to be an appeal under 
the. provisions of O. XLIU,-r.1 (u) Civil 
Procedure Code, from an order of remand. 

The present plaintiffs appellants are the 
mortgagees of certain property which 
includes plots Ncs. 47 and 90 said to have 
been mortgaged by the Mahant Hari 
Saran Das as proprietor. The plaintiffs 
alleged that the’ defendants being riayas 
in the village had built a house on these 
plots without their permission and thereby 
their security had been . diminished, aud 
they sought to recover possession of the 
plots by demolition of the house. The main 
Plea of the defendant No. 1 Ramanand was 
that the house in suit was built with the 
permission of the late Makant Ilar Narain 
Das. The trial Court accepted this plea of 
Permission and dismissed the’ plaintiff's suit 
on October 31,1935. The lower Appellate 
Court added certain issues and remanded 
the case apparently under the provisions of 


O. XLI, r. 25. Under .this order the trial. 


Court recorded a finding on the issues 
remitted and returned the case to the lower 
Appellate Court. roe 

On this case coming up again for hearing 
on August 12, 1936, two applications were 
made to the Court, one by the defendant 
No, | Ramanand to the effect that he wanted 
the mortgagor, Bhaiya Hari Saran Das, 
whom he calls the real owner of the pro- 
perty, to be added as a party. and the other 
by the same Bhaiya Hari Saran Das who 
applied to be miade a party. In both these 
applications it was stated that Bhaiya Hari 
Saran Das did not desire the house tobe 
demolished. The learned Civil Judge 
thereupon passed an order dated October 30, 
1936, against which the present appeal is 
filed. In this order he did two things, first 
of all he made Bhaiya Hari Saran Das a 
party to the suit under the provisions of 


O. I, r. 10 (2) read with s. 10; of the Code of ° 


Civil Procedure,sand secondly, he remanded 
the suit tothe trial Court for re-trial with 
es Hari Saran Das as defendant 

QO. $ 

Learned Oounsel for the appellants argues 
that the order makiog Bhaiya Hari Saran 
Das a partly was an imporper order and 
should bæ got *rid gf by the setting aside 
of this order of remand. Inthe first place 
we are of opinion that the order making 
Bhaiya Hari Saran Das a party is not 
appealable as it could only be appealable 
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as an order and an order under O. T, r. 10, 
is not appealable as it does not find a place 
in O. XLHI, r. 1. Itis also not one which 
can be assailed in revision because it is 
clearly an interlocutory order. Learned 
Counsel for the appellants has referred us 
to the case of Tuan Man and another v. 
Che Som and others A. I. R. 1932 P. O. 146 
(1) but we do not consider that this case is 
ofany helpto him. The case of Banbihari 
Mukerjee v Bhejnath Singh Mahapatra, A. I. 
R. 1932 Cal. 448 (2) seems to be rather a 
support for the procedure adopted by the 
learned Civil Judge than to be a sound basis 
for attacking that procedure. 

The second question which arises is 
whether the order of remand made by the 


‘learned Civil Judge is one which can be 


‘assailed in appeal. Itis quite clear that it 
is not one to which the provisions. of 
O. XLI,r. 23, are applicable because. this 
isnot a case in which the lower Appellate 
Court bas reversed the order of the trial 
Court. On the contrary he has sent the 
‘ease back for re-trial without coming to any 
decision on the soundness or otherwise of 
‘the trial Court’s decision. Similarly it is not 
an order of remand under the provisions of 
O. XLI, r. 25. In these circumstances it is 
impossible to hold that the remand has 
been made otherwise than in the exercise 
of the inherent powers of the Court, and 
it bas been held by this Oourt as by other 
Courts in a series of cases that an order of 
remand made in the exercise of the inherent 
powers of the Court is not appealable under 
the provisions of O. XLI, rl 

It might also be remarked that the present 
order of remand may well be regarded as 
rather more favourable to the appellants 
than otherwise, since the Gase goss back 
for decison on the merits with all the 
parties to the matter in dispute present 
before the Court, and the decree of the trial 
Court which dismissed their suit, therefore, 
no longer stands in their way although it has 
not been actually reversed. 

We are clearly of opinion that the ordér 
under appeal is one against which no appeal 
lies. This appeal accordingly fails and is 
dismissed with ccsts. f 

9, Appeal dismissed. 


(1) AI R 1932PO 146; 36 Ind. Cas, 682; Ind 
Rul, (1932) P O 136; 36 L, W 135; 63 M L J 369 
3 


gi. i 
2) A IR 1932 Oal. 418; 138 Ind. Oas. 104; 59 O 
329; Ind. Rul. (1832) Cal 415. 
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LAHORE HIGH COURT 
Criminal Revisicn No. 914 of 1938 
September 20, 193s 
Skemp, J. 
BEHARI LAL—Acousgp—P BriTIONER 
versus 
EMPEROR—Obppositz Party 

Punjab Pure Food Act (VIII of 1929), as. 3 (h), 13 
` (1) (a)—Commission agent found in possession of 
adulterated gheein hig shop—Ghee purchased by him 
from certain person on behalf of others—No evidence 
that he was selling ghee—Whether can be convicted 
under 8, 13 (1) (a). 

In order to succeed in the prosecution, the Crown 
Hager to provethat the accused was selling adulterated 
ood. 

A commission agent was found in possession of five 
tins of adulterated ghee in his shop. The tins were 
purchased by him from certain person on behalf of 
other persons. Samples were taken from the ghee, 
analysed by the Chemical Analyst, and found to con- 
tain foreign fats. There was no evidence that the 
agent was selling ghee. 

Held, that at the moment when the samples were 
taken the agent was the legal owner ot the gheeand 
the ghee was not aclually in transit at the time; it 
was stationary inashop of a person who was the 
legal owner but who was not offering it for sale and 
it was intended to be sent on to-a third person who no 
doubt would offer the ghee forsale. The agent could 
not be convicted under s. 13 (1) (a), Punjab Pure Food 
Act as there was no evidence to prove that he was 
selling the ghee as defined in the Act. 

Or. Rev. frcm an order of the Sessions 
Judge, Lyallpur, dated May 6, 1938. 

Mr. Qabul Chand for Mr. J, L. Kapur, for 
the Petitioner. 

Mr. Hem Raj Mahajan, for Advocate- 
General, for the Crown. | | 

Order.—This is a petition for revision 
of an order by the District Magistrate of 
Lyallpur convicting the petitioner under 
s. 13 (1) (a), Punjab Pure Food Act, 1929, 
and sentencing him to a fine of Rs. 150. 
It is proved that the petitioner Bihari Lal 

‘was fvund in pcssession of five tins of 
adulterated ghee. Samples were taken 
from the ghee, analysed by the Chemical 
Analyst, Punjab, and found to contain 56 
per cent. of foreign fats. This is not dis- 
puted. The petitioner's defence is-that he 
is a commission agent, that he never sold 


ghee and that he had purchased these tins, 


of ghee on commission for others. 

Aiter consideration cf the evidence I 
think that this is proved. The petitioner 
is described on the record asa commission 
agent: He said in his examination that he 
had never sold ghee. He produced defence 
evidence. to the same effect. He produced 
letters and baht? eulries which show that 
this ghee was purchased on commission for 
the firm of Devia Mal Mita Mal of Amritsar. 
~The learned District Magistrate said that 
thie transaction took place after the samples 
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had been takea but this appears’to be 
incorrect. The first purchase of two tins” 
was made on Augist 18, 1937, the second 
purchase of three tins on September 5, 1937, 
and the samples were taken on September 
7, 1937. In order to succeed in this pro- 
secution, the Orown has to prove that the 
ecused is selling adulterated food. “Sale” 
is defined in s. 3 (h) of the Act as: 

“A transfer of ownership in exchange for a price 
paid or promised, or part paid or part promised, and 
includes barter, or offering or attempting to sell, or 
receiving for sale, or having in posseasion for gale, 
or exposing for sale, or sending er delivering for sale, 
or causing or allowing to be sold, offered, or ex- 
posed for sale, and refers only to sale for human 
consumption or use." | 4 

Now in this case there is no evidence that 
the petitioner was selling ghee. The 
Medical Officer of Health stated that four 
(sic) tins of ghee were lying at the accused's 
shop for sale, that he took samples and 
found them adulterated. The District 
Magistrate wrote : 

“The ghee was left in the shop of the accused from 
which there isa presumption that they were for the 
purpose of sale.” 

I think that some confusion has possibly 
resulted from the use of the term ‘‘shop”. 
A shop is ordinarily a place where gocds 
are sold retail, but a commission agents 
shop appears to combine the properties of 
an office and a warehouse. There is nota 
single witness who says that he had ever 
bought ghee from the shop of the petitioner, 
and the Medical Officer did not buy ghee. 
The Counsel for the Crown laid stress on 
the words “sending for sale” ins. 3 (h) of 
the Act. Here the facts are that the peti- 
tioner, a Commission agent, was found in 
possessicn of adulterated ghee which he 
had purchased from certain persons: on 
behalf of others. Mr. Hem Raj‘"Mahajan 
for the Crown argued that at the moment 
when the samples were taken, the petitioner 
was the legal owner of the ghee. If this is 
so, the ghee was not actually in transit at 
the time; it was staticnary in a shop of a 
person who is the legal owner but who was 
not offering it for sale and ıt was intended 
to be sent on to a third person who no doubt 
would offer the ghee for salé. In my opinion 
this conviction cannot be maintained. It 
has not. been proved that the accused was 
selling ghee as definel in the Act. I 
accept this petition for revision, set aside 
the conviction “and the order of fine, and 
direct thatthe fine and cosjs, if paid, be 
refunded. . e 

8. Conviction set aside. 
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ALLAHABAD HIGH COURT 
Execution First Appeal No 291 of 1936 
; September 9, 1938 
MULLA, J. 
ALLIANCE BANK or SIMLA, Lrp.— 
; DEOREE'HOLDER—ÅPPELLANT 
versus a 
F. B. POW EL—JUDGMENT-DEBTOR— 
oY RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 47,0. XXXIV, 

r. 1—Morigage suit—Property ordered to be sold—Auc- 
tion-purchaser purchasing property in execution of 
simple money decree after final decree in mortgage suit, 
whether representatvse of judgment-debtor—Whether 
can be impleaded in execution proceeding of mort- 
gage decree—Transfer of Property Act (IV of 1882) 
3. ¢-1—Ajgtachment of mortgaged property in execution 
of money decree — Attaching decree-holder, whether 
necessary party to mortgage sutt. 

An action-purchaser who has purchased property 
at an auction sale in execution of a simple money 
decree against 8 judgment-debtor whose property has 
been ordered to be sold in a mortgage suit after 
passing offinaldecree is a representativeof the 
judgment-debtor within the meaning of s. 47, Civil 
. Procedure Code and can therefore be impleaded as 
a party in execution proceeding of the mortgage 
decree, Gulzari Mal’v. Madho Ram (1! and Ram Autar 
Sahu v. Bate Krishna (2), relied on. Hoshiar Singh v. 

Goburdhan Das (4), distinguished. 

' An attaching decree-holder has no interest in, or 
charge on, the immovable property attached and 
therefore when a mortgaged property is attached 
in execution of a money decree against the judgment- 
debtor, the attaching decree-holder is nota necessary 
party within the meaning of O. XXXIV,r. 1, Civil 
Procedure Code, to a suit by the mortgagee. 
Kiernander v. Bentmadhab Khettri (5), Subramanian 
Chettiar v. Sinnammal (6) and Kura Mal v. Raghu- 
bir Lonia (7), relied on. f 

Ex. F. A. from the decision of First Class 
Sub-Judge, Saharanpur, dated April i, 1936.- 

Mr. Ram Nama, Prasad, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 


Judgment.—This is an execution first 
appeal by the decree-holder, the Alliance 
Bank of Simla, Ltd., in liquidation through 
the liquidators. The appeal is directed 
against an order passed by the learned Civil 
Judge of Saharanpur in the course of an 
execution proceeding allowingan objeclion 
made by the respondent F. B. Powel that he 
had been wrongly impleaded by the appel- 
lant decree-holder as a representative of the 
judgment- debtor. The relevant facts of the 
case may briefly be stated as follows: The 
appellant held a simple mortgage from one 
M. G. Powel. It is not disputed- that this 
mortgage was made prior. to March ], 
1928. ‘One Mohammad Isnrail obtained a 
simple money decree against the mortgagor 
on Januéry 23, 1925, and in execution cf 
that decree attached the mortgagor's interest 
in the property which was the subject of 
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on the foot of the mortgage without implead- 
ing Mohammad Ismail as a pariy thereto. 
The preliminary decreas in the suit was 
passsd on June 6, 1928, and it was made 
final on April 12, 1929. It appears that 
in the meintims Mohammad Ismail had 
pursued the execution of his simple money 
decree and had .put the mortgaged pro» 
perty to an auction sale aud had purchased 
it: himself. Thais sale was econirmed by 
the Court on April 23, 1923, that is sub» 
sequent not only to the preliminary decree 
obtained by tha appellaat, bit also the 
final decrase. On May 8, 1929, Mohammad 
Ismail transferred the rizhts which he had 
so acquired to the respoident P. B. Powel 
under a sale deed. On March 25, 1935, the 
appellant applied for execution of his 
mortgage decree and impleaded the respon- 
dent as arepreseatative of the judgment- 
debtor. The respondent objected -that he 
should not have been so impleided, and 
that objection had been allowed to prevail 
by the learned Civil Judge of Saharanp w. 
Hence the present appeal. 

The argument on behalf of the appellant 
is that Mohammad Ismail was a repres3n- 
tative of the judgment-debtorin the eye 
of the law and his interests having 
passed to ths respondent, the latter 
occupies the. same position and was cone 
sequently rightly inpleaded in the course 
of the execution proceeding. Reliance is 
placed principally upon the Fall Bench 
case in Gulzart Mal v. Madho Rw (1), 
which has been fcllowed in a later case 
of this Court,. Ram Autar Sahu v. Bate 
Krishna (2). In the Fall Bench care 
Banerji, J., who was one of the learned 
Judges who decided that case, made the 
following observations which are relevant 
to the present case: 

“It seems to me that every purchaser Of the jadg- 
ment-debtor’s interest who is bound by the decree 
is a representative of the judgment-debtor within 
the meaning of the section, whether he is a purchaser 
under a private sale from the judgment-debtor or 
a purchaser at a c.mpulsory sale held in execution 
of a decree obtained against the judgment debtor. 
I can see no distinction in principle between the 
cass of a purchaser under a private sale and that 
of an auction-purshaser, provided that the decrea 
in execution can be enforced against him. In my 
judgment, the word “representative” in s. 244 means 
a person against whom the decree can be enforced 
either as the legal representative of the judgment- 
debtor or as his representative-in-intefest. In 
Radha Madhub Holdar y. Mgnohur Mukerji (3), 
their Lordships of the Privy Council held that a 
person who had, during the pendency of a mort- 


agee’a suit for sale, purchased the mortgaged 
(1) 26 A 447;1 ALJ 65; AW N LOOL, 64 CF By, 


(2) AI R 1936 All. 479; 163Ind. Oas. 926: (1938 on 
L J 641; 1936 A LR 670; 9 RA 101, ; (1938), 


(3) 15 O 756; 15 I A 97; 5 Sar, 211 (P O), 


the mortgage in favouf of the appellant. 
On May 1, 1928, the appellant filed a suit 


. 
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property an execution of a simple decree for money, 
was bound by the proceedings and the decree in 
the -suit. Such a purchaser is undoubtedly the 
representative-in-interest cf the judgment-debtor 
as regards the property purchased by him.” f 

The -authority of tbis case was followed 
in the later case in Ram Autar Sahu V. 
Bate : Krishna: (2), in which the learned 
. Judges of this Court held that 

“an-auction-purchaser purchasing property ata sale 
in execution of a simple money decree against a 
judgment-debtor whose property has been ordered 
to be sold in a mortgage suit, is a represantive of 
the juidgment-debtor within the meaning of 8.47." 

In view of these authorities, it ig obvious 
that the respondent in this case had been 
properly impleaded as a representa- 
tive cf the appellants judgment debtor 
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Madras High Court arrived at ihr same 
resu't and held that: 4 
“An attaching decree-holder has no interest in, or 
charge on, the immovable property attached, and 
as such, is not a necessa1y party within the meaning 
‘of O. XXXIV, r. 1, Civil Procedure Code, to a suit 


` by a mortgagee, Hence, if under the decree in a 


mortgage suit to which he is. not a party, the 
property is sold before he redeems‘it, he loses the 
right to redeem which was given to him by s. 91, 
(f) Transfer of Property Act, (since repealed). 
(Headnote of $3 Mad 831.)" ae 

In a Division Bench ease of this Oourt, 
Kira Mal v. Raghubir: Lonia (7), Bennet 
and Iqbal Abmad, JJ._poigted out that: 

“An attaching creditor has.no right to be made 
& party in a mortgage suit because his attachment 
creates n9 lien or title, butsimply prevents alienation 
of the property attached in accordance with ‘the 
provisions ofs. 64, Civil Procedure Uode.” ` 


whose right, title and interest had 
been purchased at first by Mohammad In view of all these authorities, I “do 
Ismail and subsequently transferred by not think there is much force in the 
him to the respondent. it appears that contention of the learned Counsel for the 
in the lower Court the respondent relied respondent, and I am not prepared to 
in support of his contention on the case hold that Mohammad Ismail was a necessary 
in Hoshiar Singh v. Gobardhan Das (4). party to the suit brought by the appellant 
Having carefully considered that case, I on the foot of his mortgage on .May 1, 
find that it was decided upon its own 192s. Again it is clear that all. that 
peculiar circumstances, and the question Mohammad Ismail had done at the date 
which is now in issue was not really of that suit was to have attached the 
considerediand decided there. It has, how- mortgaged properly in execution of his ` 
ever, been argued on behalf of the respondent deciee; but the rights which he acquired 
that under O. XXXIV, r, 1, Civil Procedure in the properly by virtue of the confirmation 
Code, it was incumbent on the appellant of sale in his favour on April 23, 1929, were 
to implead Mohammad Ismail as a parly to subsequent both to tha preliminary and . 
the mortgage suit inasmuch as Mohammad the final decrees ia the mortgage suit. 
Ismail being an attaching~ creditor was In my view, there can be no room. for 
one of the persons who under s. 91, doubt that the rights which Mohammad 
Transfer oft Property Act, as it then stood, Ismail acquired ‘in these circumstances 
had a right toredeem. There has beena were subject to the mortgage decree 
great conflict of authority on the. question which had been obtained by the appellant, 
as to. whether an attaching creditor is a and Mohammad Ismail was undoubtedly 
necessary party to a mortgage suit. In a representative of the mostgdgor, béing 
the “earlier cases decided by almost allthe a persun who. had acquired the interest of 
High Courts, it was no doubt held that an the mortgagor in the property. Mohammad 
. attaching creditor was a necessary party. Ismail would have been a proper party 
But the trend of authority has lately to the execution proceedings, and the 
undergone a change and just the contrary respondent, who stands in tbe shoes of 
view nas been held by various High Mohammad Ismail, niust also be deemed 
Oourts. In Kiernander v. Benimadhab to bea proper party to those proceedings, 
Khettri- (5), Mukerji: and Mitter, JJ., held, I hold, therefore, that a respondent had 
that an: attaching creditor had no-charge rightly been impleaded in the execution 
or lien on the property subject to a proceeding by the appellafit and his objec- 
moitgage upcn which a decree had been tion should not have been allowed to prevail 
obtained, and he was not a necessary by the’lower Oourt. Tne result, therefore, . 
‘party to the mortgage suit. Again inthe is that I: allow this appeal and, setting 
Full Bench casein Subramanian Chetiiar aside the order passed by the Court below, 
v. Sinnammal (u,, their Lordships of the direct that thetespo:dent shall beimpleaded 
4) (2984) A L J 1085; 153 Ind, Oss. 158; AIR 1934 jn the execution proceedings. The appel- 


( 
ROET: fo fai Ind, Uae, 561; A LR 19310a1, 763, lant shall have his costæfrom the rëspondent 
Appeal allowed, 


iad, Rul. (1931) Cal, 549. 8, 


N à (6) 53 M 881; 127 Ind. Oas. 624; A IR 1930 Mad. a 
601; 59M LJ 634; (1930) M WN 798; 32 L W 395; as ae All, 861; 122 Ind. Oas, 766; Ind, Rul. 


. Ind. Rul, (4930) Mad, 1008 (F B). 
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Wo. as 
Abwab—Law as to’abwab, if changed by recent 
amendment of. Bihar Tenancy Act—Kathiari, 
whethesabwab, 

The law as to dbwab has not been changed by the 
recent amendment of the Bihar Tenancy Act. What 
was abwab before, is abwab now and what was not 
an abwab before has not been made an abwab by the 
new Act. The only modification in this connection 
has been as to the nature and amount of punishment 
for exacting an illegal abwab, 

Kathiari in not an abwab. It is payable by the 
weavers.to their landlords not on the basis of land 
occupied-by them but on the basis of looms which 
they work on-the land. In other words, it isa rent 
payable not on.the basis of the area of the land 
occupied but on-the basis of the work which is to be 
done on that land. It comesinthe same category as 
the money realised by the landlords for the use and 
occupation of land at fairs at the rate of so many 
annas per animal, Hatuman PRASAD MAHASETH 2. 
PURAN TATMA Pat. 840 


Acts—General. 


Act 1838—X XXII. Sze INTEREST AOT. 

~— 1255—XXVIII. Sze Usury Laws REPEAL AOT. 

—— 1860—XLV. Bes Penat Cops, 

~—— .1870—ViI. Ses Courr Fees AOT. 

— 1872—I, Sze Evipenoy AOT. 

-— 1872-—-IX. SEB Contract Aor, 

-— 1877— I, Segr Sprorric RELIEF Act. 

—— 1878—XI. SEE Arms AOT. h 

-—~- 1881—X XVI. See NEGOTIABLE INSTRUMRNTS Act. 

—— 1882—IV, Sse TRANSFER OF Property Act, 

— 1882—V. Sze ÑASEMENTS Act, 

-~—— 1882—XV. SBE PRESIDENCY ee OAUSE Courts 
OT 


-—— 1887—VII. Sze Surrs VALUATION ACT, 
-——- 1887—1]X, SEE PROVINCIAL SMALL Oavge Courts 
AGT, 

~—— 1890—VIII, See GUARDIANS AND Warps AOT. 

——— 1590—X1. See PREVENTION oF CRUELTY TO 
ANIMALS AOT, 

~— 1894—I. Ses LAND ACQUISITION ACT. 

—— 1897—X. Sez GENERAL OLAUSES Act. 

~—— 1898—V, Sen ORMINAL PROOEDURE CODE, 

~— 1899—II, Sex STAMP Aor. ; 

m—— 1903—XV. SEn EXTRADITION Aor. 

-~—— 1908—V. Ses O1rvin ProcepurE Cops, 

~—— 1908—IX. SEE LIMITATION Aor. 

—— 1908—X VI. Ses REGISTRATION Act. 

—— 1909— 111, Sege PRESIDENOY Toyns INSOLVENOY 


ACT. 
~- 1913— VII, Ser Companies AoT, 
—— 1914—llle See JHARIA Water SUPPLY ACT. 
—— 1914—VILI. Ses Moron VEHIOLES AOT, 
~——— 1918—-X. Sre Usurious Loans Acr. 
w—~—- 1920—V. Sex PROVINOIAL dysonvenoy Act. 
-— 1922—XJ, See Income Tax Aor, 
‘wee 19938—VITT. See Workmen's COMPENSATION AOT. 


17u—G. I.—I 


Acts—Genera!—concld? 


Act 1925-—-XXXIX. Seer Sucorgssron AOT. 

~ 1927—XVI. Sgu Forest Act. 

— 1929—IL Sree HINDU” Law or INw#ERITANCE 
(AMENDMENT) ACT. 

—— 1932—IX. Sze PARTNERSHIP AOT. 

— 1932—XXIII See ORIMINAL Law (AMENDMENT) 


OT, 
— J934— Al, Ses Usukious Loans (O. P, AMRND- 
MENT) ACT. 
~~ 1934—XXV. Sue Facrogtes Act. 
— 19836—XXI. Sze 0. P. O. AMENDMENT ACT. 
— 1937—XX. See REPEALING “oD AMENDING 
CT, 


Acts—Bengal. 
Act 1859—-X. Ser Benaau Rent AOT, 


—— 1859—XI. See BeNGAL Lanp Revenge Saves _ 


AOT, 


~— 1880—IX. Sse Bewaar Ozss Aor. 7 


~-— 1885 — 111], Sen BENGAL LOCAL SBELF-QOVERNMENT 
AOT. 
~— 1885—VIII. Sez Benaan Tenanoy Act. 
—— 1887—X]I, Sege BENGAL AGRA AND AssAM CIVIL 
COURTS Act. 
~—— 1923—IiJ. Ses Carcurra MUNIOIPAL Aot. 
--— 1932—XV. Sze BENGAL MUNIOIPAL AOT. 
——- 1935—VII. Ses Bencan MONEY Lenpsrs' Aor, 
—— 1989 — VI, Sse BENGAL AGRICULTURAL DEBTORS 
AOT. 
Acts—Bihar and Orissa. 
Act 1903—VI. Szer OuoTta NAGPUR Tenancy AOT. 
~— ]1922—V]I, Sez Biuag AnD Ogissa MUNIOLPAL 
ACT. 
——- 1934—VIIIL Ses Binar TENANOY AOT. , 
~~ 1938—III. Seg BIBAR MONEY LENDERS’ AOT. 


Acts—Bombay. 


Act 1874—IlI. Ser BomBay HEREDITARY Orrices AOT 

—— 1879—V. SEE BOMBAY LAND REVENUE CODE, 

~g— 1887—1V, Seu BOMBAY PREVENTION OF GAMBLING 
ACT, 

~~~ 1896—XX, Sexe Sino Hncumperep ESTATES ACT., 


Acts—Burma., 


Act 1921—lV, See Burma RURAL SELF-GOVERNMENT 
Act. 


Acts—cC, FP.° a 


Act 1917—11. Sze O.P. Lanp Revenue Act, « 
——— 1920—1V. bes O. P. LGOAL ŅELF-QOVERNMENT 


OT, 
aman 1922—II. Ses O, P. MUNICIPALITIES Act. 
—— 19306—XXXL. Sese 0, P, REDUCTION or INTEREST, 


Acr. 
ewe 1937—XX1V. Ses O. P. MONEY LENDERS’ AOT, 


E 


ed = 
pene 


Acts—Madras. 


Act 1889—J1J. See Mapras Towns Nouisanoz Act. 
—— 1604—]]. Sez MADRAS JMPARTIBLE Estates AOT. 
—— ]990—XI1V, See Mapras LooaL Boarps Aor, 
—— 1927—I], Sez Mapras HINDU RELIGIOUS 

a ; ENDOWMENTS AOT, 

=— 1932—VI, Sze MADRAS yeaa SOCIETIES 

l CT, 
=—— ]936—XI, Sze Mapras DEBT CONCILIATION Act, 


Acts—Punjab., 


Act 1887—XVI. SBE PUNJAB Tenanoy AOT. 
—— 1900—XIlI. SEE FUNJAB ALIENATION oF LAND 
AOT. 

—— 1911— 111, See PUNJAB MUNIOIPAL ACT, 

—— 1913—I, SEE PUNJAB PRE-EMPTION Aor, 

—— 1918—VI. See PUNJAB Courts Aor. 

1929— VIII. See PUNJAB Pours Foon AoT, 

1934—V1l. See PUNJAB RRLIRE or InDEBTED- 
; NESS AOT, 

1936—IT. Sez PUNJAB DEBTORS’ PROTEOTION Aor. 


Acts—U . P, 


1876—X VIII. Sze Oupa Laws Aor. 
1866—X XII, Ses Oupx RENT Act. 
1901—111. Sze U. P. LAND REVENUE Acr. 


te ee 
Å 
ee 


Act 


a 
[manned 
la 


1906— Sze U. P.Locan anp RURAL Pontos 
EA1188 ACT. 
—- 1912—VI. Sze U. P. PREVENTION of ADULTERA- 
TION AOT. 


1914—J]. Ser U.P. Looat Rates Aor, 

1916—- 11. Ses U. P. MUNICIPALITIES ACT, 

peo \}2—X], SEE AGRA | RE-EMPTION AOT., 

1996— 111. SEE AGRA TENANOY AOT, 

1934—XXV, Sez U. 1. PNGUMBERBED ESTATES 


ACT. 

1934—XXVI. Seg U. P. KEGULATION oF SALES 
ACT 

1934—XXVI1I. 


igr 


Sze U. P. AGRIOULTURIST'S 


Reier Act, 
—— 1938—X1V, See U, P. REGULARISATION OF 
REMISSION AOT, 
- Regulations 
Reg. 1793—II. Sse BENGAL Lanp REVENUE 


; REGULATION 
—— 1806—XVIL Sze BENGAL LAND (REDEMPTION 
AND ’oRECLOSURBB) REGULATION 


—- 1819—VIlI, See BENGAL Parni Tatuxs 
í REGULATIONS 

-—— 1l18£9—III SEE Urrer Burma LAND AND REVENUE 
, REGULATION 


Statutes, 


Stat. 1919 (9 & 10 Gro. V, Ox. 101). SEE GOVERNMENT 
OF lNDIA ACT, 
——- 1935 (25 & 26 Gro. V, OL. 42), Sem Government 
oF INDIA Act, 


Adverse possesslon—Meaning 0f—Interruption of 
-Judgment of Court declaring that party in 
possession has no title io property— Whether affects 
continuity of adverse possession. 
ky adverse possession 1s meant possession by a per- 

so Holding the landson his own behalf, of some per- 

son other than thetruegwner, the true owner having 

a right to immediate possession. If by this adverse 

possession the statute is set running and it continues 

to run for twelve years, then the title of the true owner 

~~, ja extinguished and the person in possession becomes 

a he owner. 

A judgment oia Court declaring that a party in 

P possession of immuvable property hag no title to it 
as not the effect of interrupting the continuit 
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` fer. 
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-go 
Adverse possesslon—concld, 
his adverse possession as againstthe real owner. 
NARAYAN JIVAJI v. GURUNATHGOUDA Bom. 178 
Agra Pre-emption Act (XI of 1922), ss. 67 11— 

Collector transferring property in favour of decree- 

holder according to 8.5,U. P. Regulation of Sales 

Act(XXVI of 1934—Right of pre-emption if 

accrues. í 

Transier by the Collector of the zemindary property 
in favour of a decree-holder in accordance with the 
provisions of s. 5, U. P. Regulation of Sales Act, 
amounts to a sale in execution of a decree and not 
a voluntary saleof the nature contemplated by s. 11 
of the Agra Pre-emption Act. Wo right of pre-emp- 
tion therefore accrues in respect of such trans- 
SnEo BANDHAN PANDE v. KIssEN PRAGAD PANDE 

All. 238 


Agra Tenancy Act (ill of-1926), 8. 3 (4), SEB 
Agra Tenancy Act, 1926, s. 242 39 
$s, 123, 230—Suit by zemindar for 





declaration that rent paid by his tenant in respect 

of plot situate in other zemindar's zomindari zs not 

cash but batai—If can be tried by Civil Court. 

A suit for declaration bya zemindar that rent 
paid by his tenants to another zemindar in respect 
of plots lying in the zemindari of the latter, is not 
cash rent but batai, does not come under s. 123, 
Agra Tenancy Act, ‘and the jurisdiction of the 
Oivil Court is not, therefore, barred under s. 230. 
ALI AHMAD V, MEHABBAN ALI All. 814 
ss. 152, 156 —Distraint—In execution of 

rent decree landlord attaching half produce due to 
tenants in respect of plots in zemindari of another 
landlord—Latter landlord collustvely disiraining 
produce attached—Sutt for declaration that 
distraint is collusive, maintainability of. 

Where a landlord having a decree for arrears of 
rent against tenants has uttached half of the 
produce which belonged to hie tenants, under the 
batai system in respect of plots situate in 
gemindari of another landlord and the latter land- 
lord has collusively distrained the half of the pro- 
duce attached by the decree-holder landlord, the 
deciee-holder landlord has a valid cause of action 
in Civil Court fora suit for declaration that’ the 
destiaint is collusive. ALI AHMAD v. MEHARBAN ALI 

All. 814 
—s8. 242,3 (4;—Decree passed by Assistant 

Collector in ejectment suit reversed in appeal— 

Order by him for restitution under 8. 144, Civil 

Proceaure Code (Act V of 1908), whether decree 

under 8. 3 (4)—Appeal to Districs Judge, if lies 

under 8, 242. . 

Where a decree passed by the Assistant Oollec- 
tor in a suit for ejectmentis reversed in appeal and 
the Assistant Collector pasees an order on an ap- 
plication under s. 144, Cavil Procedure Code, allow- 
ing restitution, such order does not fall within the 
detinition of ‘decree’ in s. 3 (4\yAgra Tenancy Act, 
and proceedings under s. 141, Uivil Procedure Oode, 
taken on an application not being a suit, no appeal. 
lies to the Districts Judge under B. 247, Agra ‘Len- 
ancy Act, frum the decision of the Assistant Oollec- 
tor, SHEO NANDAN SINGH v. BURAS PRASAD E s0 








Ap peal—Abatement ~- Legal representative of deceased . ` 


pro forma respondent not prought on record— 
Appeal, if abates in toto-e Order of Co®ri that appeal 
abuted 10 totu, whether appealabdle. , . 
Where a legal representative of a deceased pro- | 
forma respondent is nos bruught on record, the appeal- - 
does not abate with regard to all the respondents. 
An order of the Court | 
regard to all the respondents and nob only with. 
+ 


that the appeal abates with : 


n : Arbitration — Agreement that'defendant to 
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Appeal concld. : 


+ 


+ 


regardto the deceased respondent comes within the 
definition of decree, and as such, is appealable. 
SABITRIBAI Dest v. JUGAL KisHorE Das Cal. 95 
———_— Abatement—-One of several defendants dying 

—Appeal if abates. 

Tt is possible for one of several defendants to press 
the appeal as against the whole decree upon a poiat 
which is common to all the defendants and on the 
death of one of the defendants the whole appeal doeg 


not abate. GURUPRASAD SUKUL ~v. TARINI CHARAN 
DEBNATH Cal, 48 
Court-fee—Objection that appeal ought to 


have been valued particular figure—Amount of 

court-fee same infeither case—Objection cannot be 

maintained i 
. Where an objection is raised in appeal that the 
appeal ‘ought to have been valued at a particu- 
lar figure, but the amount of the court-fee is the 
game even if itis valued at such particular figure, 
the matter of court-fees is not one arising between 
. the appellant and the Crown and the objection to 
valuation cannot be maintained. MADAN DALL v. 
Larsami NARAIN Pat. 790 

Parties—Appeal by decree-holder from order 
in execution setting aride sale—Auction-purchaser 
given notice but not showing interest one way or 
other and not made party—Whether necessary 
party. 

Where a decree-holder prefers an appeal from the 
order in execution setting aside a saleand the auction- 
purchaser to whom a notice has been given does not 
show any interest one way or the other and the pur- 
pose of the appeal is to confirm the sale, it is unneces- 
sary tojoinhim as a party and thé appeal does not 
fail ifhe isnot so joined. BIRDICHAND v. GANPAT SA0 

Nag. 256 

Parties — Pro forma defendant — Such 
defendant not interestedin result of sutt—Appeal 
from decision—Such defendant whether necessary 

. party. 

Where persons who did not join as plaintiffs are 
joined as proforma defendants to a suit and such 
persons are not interested in the result of the litiga- 
tion and no issues are framed in the suit with res- 
pect to their interest, such persons are not necessary 


parties tothe appeal in sucha suit. SABITRIBAT DEBI 
v, JUGAL KISHORE Das Cal. 95 
Presentation — Apprentice Pleader not 


engaged by party signing and presenting memoran- 

dum without signature and permission of senior 

Counsel engaged by party—Whether proper presen- 

tation— Civil Procedure Code (Act V of 1908), 

O. XLI, r.1. : 

S, a senior Counsel was engaged by a party but 
the memorandum of appeal was only signed by a 
newly enrolled Pleader who had not been engaged 
as Counsel but was merely working as an appren- 
tice with S and the, memorandum was presented by 
the apprentice without the signature and permis- 
sion ofS: 

Held, that-there was no proper presentation of the 
memorandum. Tounsr Ram v.Gospinp Ram Lah. 895 
Right to— Findings of fact against but 

decision in favour of party—Such party if has 

right of appeal. 

The mere fact that there are adverse findings of 
fact or eve@ of law og the other issues in the 
. ‘judgment of the District Court gives the party 

‘no right of appeal whatever. Ma Lon v. Ma Mya May 
Rang. 946 
| ; do certain 
work -for plaintiff and price of work to be fixed by 
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Arbitratlon—coneld. 


arbitration — Insolvency proceedings against 

plaintif — Notice by defendant to agree to 

arbitration ignored by plaintiff—Whether he can 
in insolvency proceedings ask far arbitrator to fix 
price. 

There was an agreement hetween the plaintiff and 
the defendant hy which defendant was to do certain 
work for the plaintif and the price ofthe work was 
to ba fixed subsequently by arbitration Insolvency 
proceedings were started against the plaintiff and 
the defendant then gave notice to him to agree to 
arbitration for fixing the amount of the work, done 
but the notice was ignored : 

Held, thatthe plaintiff could not subsequently ask 
the amount for which the estatein insolvency was 
liable, to be determined by arbitration MAKHAN T.au 
Govinp Ram v. BHAGWAN SINGH MISTRI Pat. 426 
Award-—Setting aside of-—Submission of 

specific question of law—Parties deciding to. abide 
by decision of arbitrator——Court, when entitled to 
interfere—Party should not generally abstain from 
pale pahing in proceedings on ground of irregu- 
arity, 

Where it is alleged that there was a submission 
of a specific question of Jaw. it must besuch that it 
can be fairly construed to show that the parties in- 
tended to give up their rights to resort to the King’s 
Courts, and in lieu there of to submit that question to 
the final decision of a tribunal of their own. here 
such is not the case, then the Court is entitled to 
interfere with the decision of the arbitrator. 

It is always dangerous for a party to abstain from 
taking part in proceedings before an arbitrator on 
the ground of irregularity because the irregularity 
may not be sufficient to upset any award which may 
be made. GOPINATH v. Savin KUMAR MITTER 

Cal. 106 

Court referring dispute to arbitration—Some 

of arbitrators discovered to be indebted toone of 
parties — Order of reference, if can be superseded 

—Interest—Award of, by way of damages— 

Legality. 

Order of the Court superseding its order of referenca 
of the dispute to the arbitration on the ground that 
some of the arbitrators had since been discovered to 
be indebted to one of the parties, is within jurisdic- 
tion and this cannot be subsequently challeged by the 
party, which by its conduct had virtually accepted the 
order of eupersession,. 

Interest by way of damages cannot be awarded. 
Nanga PRASAD SINGA V, JAGDAMBI Sinca . Pat. 161 
Reference to.— Jurisdiction of Court, 

objection to—Award— Agreement to refer embodied 

in statement by Counsel for parties—Statement not 
supported by consentof all parties interested in 
dispute—Agreement, if valid — Whether confers 
jurisdictionon Court to refer matter to arbitration. 

An objection relating to the jurisdiction ofa 
Courtto makea referenca to arbitration can be 
raised and considered at any stage. 

An agreement to referthe matter to arbitration, 
which isembodied in the statement made by the 
parties’ Couusel, if not supperted by the consent of 
several parties, who are interested in the subject- 
matter of the dispute, is invalid and does nat give 
the Oourt jusisdiction refer tbe matter to 
arbitration, and a decree passed*by the Court in the 
terms ofan award madeonsuch a void reference 
must be set aside. ABDUL WAHERD KHAN v, RAM 

All. 825 








Bux 
Arms Act (XI of 1878), ss. 20, 19-——Accused whe 


challenged attempting toescape—He found n 
. possession of spear-head and sandhewa, a burglar's 


iv 


Arms Act—ooncld. 


implement, hidden in his loin cloth—Offence held 

was under s. 20. 

Two sowars of the mounted Police who were on 
patrol between two Police Stations saw a mounted 
Sikh at about 4-30 A. m., and challenged him. He 
galloped off: the sowars followed. After a time 
the Sikh fell, they captured him and as they found 
that he was in possession of a khunda with a 
screw, they searched him. They found concealed 
below his khes a butglar’s implement—a sandhewa 
—and in his loin cloth a spear-head which screwed 
into the khunda. They also found an electric torch, 
a knife and a handkerchief : 

Held, that the offence committed by the Sikh 
was one under s. 20, Arms Act, and not under s. 19, 
JODH SINGH V, EMPEROR Lah, 897 


Assignment— Plaintiff assigning hia interest 
during pendency of suit—Assignee not applying to 
be substituted as plaintiff— Suit, whether can pro- 
ceed at instance of original plaintiff—Decision, 

whether binding on assignee—Plaintiff's interest 
fully represented in sutt--Defendant, ifcan raise 
objection regarding defect of parties. 

The rule is that in the event of transfer or 
assignment of an interest by a plaintiff or decree- 
holder, the assignee has the right toapply to the 
Court to be added or substituted as a plaintiff. If 
this is not done, the suit will proceed atthe in- 
stance of the original plaintif and any decision 
arrived at whether favourable or unfavourable will 
be effective for or against the interest of the 
assignee. That ison al) fours with the rules about 
transfer pendente lite as affecting the interest of 
defendant in property in suit; but as against the 
plaintiffs, it is not for the defendant to raise any 
objection regarding defect of parties when the in- 
terest of the mortgagee in the litigation was 
throughout fully represented. MUHAMMAD YUNUS v. 
OHAMPAMANI BIBI Pat, 549 
Banker and customer—Native banker accepting 
deposits on current account on extensive scale— 

Money, whether payable on demand. 

Where native bankers accept deposits on current 
account on a very extensive scale from their customers 
and conduct nearly every branch ofordinary banking 
business as itis understoodin England, the relation- 
ship is notthat of mere lender and borrower but 
there is an implied agreement that the money is pay- 
able on demand. Daw HNIT v. ANAMALAT OHRETY 

Rang. 428 

Benami transaction—Essentials to prove benami 
transaction. 

Before any transaction can be held to be benami, 
it must be clearly shown that it was not carried out 
for the benefit of the alleged benamidar but for the 
benefit orfor the protection of the interest of the 
alleged true owner. SARDAR KPATUN v, SRORETARY OP 
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Bengali, Agra and Assam Civil Courts Act (XII 
of 1887), $S. 8— Order transferring appeal to 
Additional Judge should be recorded in order-sheet 
of each case transferred. 

In òrderto avoid any objectionon the ground that 
theres nothing on the order-sheet to indicate that 
the appeal was transferred by an order of the Dis- 
trict Judge, itis desirable that the order should be 
recorded in the order-sheet of each particular case 
transferred. Barsoo Lat KATARYAR v, RAJENDRA Natta 


Pat. 803 


BHATTAOH ARIYA 
hama. | Bengal Agricultural Debtors' Act (VII of 1936), 


°” $8.20, 34, 35——Applicability of Act to decrees 
. of Calcutta High Court or of Courts outside 
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71939, 
Bengal Agricultural Debtors’ Act—contd,” 


scheduled districts—-Final and exclusive jurisdic- 

tion of Board—Petition filed by agriculturist under 

Act whether automatically stays proceeding in 

other Court—Stay application, necessity of. ` 

There is nothing in Bengal Agricultural Debtors’ 
Act, which would legitimately exclude decrees of 
the High Court or other Courts not within the 
scheduled districts, from theeffect of the, Act. But 
the Act cannot affect anything outside the pro- 
vince, 
_ Courts having limited or subordinate or special 
jurisdiction are not ordinarily unfetterad in their 
own decisions, regarding the limits of their own 
jurisdiction: ordinarily the suqreme Court of the 
land has jurisdiction to decide Whether the special 
Court or Court of limited jurisdiction has, or has 
not, rightly decided as to its own jurisdiction, 
But there is no inherent obstacle to «a Court of 
special jurisdiction heing vested with exclusive and 
final jurisdiction. That is purely a question for 
the Uegislature. In order to vest the Subordinate 
Court or Court of special jurisdiction with exclu- 
sive and final jurisdiction, the powers in question 
should be given toit in clear terms, subject to 
this, that it can also be a matter of inference where 
the indications are sufficient to justify such in- 
ference, 

It is clearly indicated from Bengal Agricultural 
Debtors’ Act, as a whole, not the policy of the 
Act, but the structure and effect of the. sections of 
the Act, tbat final and exclusive jurisdiction 
was intended to be given to the Board. The 
whole scheme of the Act is to withdraw a cer- 
tain class of persons in sofar as claims against 
them are concerned, from the ordinary Oourt. 
Tf only limited power is to be presumed 
in matters like one under ss. 8,34, 35, and the 
decision of the Board in such mattere is to be 
initial subject to the decision of the other Courts, 
the real subject of the Act would be frustrated. 

Therefore, after petition purporting to be under 
s. 8 has been filed and before the events specified 
in s. 35 (a) and (b) take place, the High Oourts 
cannot, on interlocutory proceedings, decide that 
the petition should not have been presented. 

Sections 34 and 35, Bengal Agricultural Debtors’ 
Act, means, thatthe moment a petition has been 
filed, purporting to have been filed under this Act 
by an agriculturist, unless the Board summarily 
rejects it under s 17, the proceedings in other 
Courts must automatically be stayed. Under this Act 
no application for stay is necessary having regard 
to the words of s. 35. BAIJNATH ‘TAMAKUWALLA V. 
TorRMULL Cal. 151 
s, 34—Notice issued but not received by Court 
in which suit or proceeding is pending—Proceeding, 


if void. 
34, Bengal 





The expression “give notice” in s8. 
Agricultural Debtors’ Act, impligs not only the issue 
of notice but also the receipt of notice by the Court. 
Before the notice for stay is actually received by the 
Court in which the suit or proceeding is pending, 
such suit or proceeding cannot be held to be void 
simply because a notice has been iseued by the Board 
put not actually received by the Court. AMAD ALI 
v, FAJARALI Rasvuvi _ Cal. 750 

s. 34—"“Other proceeding," if includes 
appeal. r ® , : 

By using the expression, “ other proceeding " in 
s. 34, Bengal Agricultural Debtors’ Act, the Legis- 
lature intended to inglude appeals, execution pro- 
ceedings and matterg of any kind counected with 
litigation relating to ‘debts, in order that” requisite 
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steps with reference to the settlement of these debts 
might be undertaken by the Debt Settlement Boards 
constituted under the Act. Broza Basur Roy v. 
Nacar Basyi OHOUDHURY Cal. 748 
-ss, 34, 35. Sze Agricultural 
Debtors’ Act, 1936, =. 20 151 


Bengal Cess Act (IXof 1880), ss 52, 54—Tssue 
of notices under ss. £2 and 54, whether condition 
precedent to accrual of liability of holder of 
rent-free lands to pay cess—Notice under s. 54 
found to be served—Presumption as to its being in 
accordonce with law—Non- production of copy of 
notice if affects such presumption, 

It isclear on the yore of s. 56, Bengal Cess Act, 
that the liability of any owner or holder of rent-free 
lands to pay any cess to the owner of any estate or 
tenure*under Chap. IV cannot arise unless there has 
been a due publication of both the notices under 
e. 52 ands, 54. The issue of such notices is indeed 
a condition precedent to the accrual of such 
liability. 

Where there is a finding of service of notice 
under s. 5! of the Cess Act, the Court is entitled to 
presume, unless the contrary is shown, that this 
referred to service of a notice framed in accordance 
with law. The mere non-production of a e py of 
notice cannot be regarded as in any way militating 
against the presumption of correctness of formor as 
vitiating the clear finding of the Courts. KAMAL 
Krisuna Kunnu v. Kumar SARAT Kumar Roy 

Cal. 50 

—— 8. 64-A —Niskar lands constituting one 
holding but each co-sharer in separate possession of 
specified quantity of land—Co-sharer in posse:sion 
of one separate piece of land whether liable for 
cess of land held by other co-sharer. 

Where the niskar lands constituting one single 
holding are not held jointly by a number of co-sharers 
but the co-sharers are each in separate possession of 
specified quantity of land within the niskar either in 
khas or through tenants, each such co-sharer will 
be liahie in respect of the land held or owned by him, 
and the principle of joint and several liability 
embodied in s. 64-A cannot ba extended to make a 
co-sharerin possession of a separate piece of land 
liable for the lands separately held by another co- 
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sharer. Kamat IKRISANA KUNDU v. Kumar SARAT 
Kosmar Roy Cal, 50 
——— Sch. D—Words ‘his’ and ‘his lands’, in 


Sch. D, meaning of. 

The word ‘his’ in Sch D, Bangal Tenancy Act 
means ‘thelr’, and ‘his landa’ refer to the lands held 
by the ‘owners and holders'of lands mentioned 
before. KAMAL Krisuna Kunpt Cuowpgury v KUMAR 
SABAT Kumar Roy Bayapur Cal. 50 


Bengal Land (Redemption and Foreclosure) 
Regulation XVII of 1806) e, 8—Mortgage 
without possesston—Remedy of mortgagee is only 
by foreclosuré proceedings under s. &—No 
limitation for such proceedings. 

A mortgagee without possession is not entitled in 
law tosue for possession as such. His only remedy 
lies in taking foreclosura proceedings under the 
Regulation, and for that purpose, no limitation is 
prescribed. Ansan ELAHI v. ALai-up-DIN Lah. 752 
———— S. 8—Suit hy mortgagee for possession on 

basis og ownership—He must show that proceedings 

were quite in accofdance with s. & 

The Courts have been very stringent in the 
matter of the application of Regulation XVII, of 1808, 
and a mortgagee who Jglies upon it is bound to 
show dhat the proceedin ré quite in accordance 
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with s. 8 of the Regulation. The mortgagee or his 
representative is not entitled to bring a suit for 
possession on the basis of ownership on account of 
the irregularity of the foreclosure proceedings. 
Ausan LAAI v. ALLA-UD-DIN Lah. 752 
Bengal Land Revenue Regulation il! of 

1793), ss. 4, 7, 8, 36, 39, 9, 10—Scope—Settle- 

ment by Collector of khas land of Governmeni, if 

in nebulous state tùl its confirmation by Board 
of Revenue—Rules under s. 9 second and s. 10 first 

—Settlement made by Collector, whether binding on 

Government before confirmation by Board of 

Revenue. | 

The Board of Revenue has general superinten- 
dence over Collectors who are to act according to its 
instructions, but these provisions do not necessarily 
imply that a particular settlement of khas land of 
Government made by the Collector is not binding on 
the Government till his act has been expressly con- 
firmed by the Board and that till such c.nfirmation 
the settlement concluded by himis in the eye of the 
law a nebulous state. 

The ryotwari settlements conclude? by the Collector 
are not binding on the Government until they are 
confirmed by the Roard of Revenue and the acceptance 
of kabultyat by the Collector has no effect against 
the Government if the confirming authority overrules 
the Collector subsequently. Brosesn CHARAN SEN v. 
SECRETARY OF STATE FoR INDIA Cal. 724 
Bengal Land Revenue Sales Act (Xl of 1859), 

8. 33— Taking out of a money order to office of 

origin, whether payment to Co'lector of revenue— 

No arrears of land revenue—Sutt to set aside sale, 

af barred. i : 

In no part of the rules of the Touzi Manual could it 
besaid that the Government have agreel thatthe 
post office should be the agentfor the purpose of 
receiving payment and it cannot, therefore, be held 
that the taking out of a money order in the office of 
origin could be considered a payment to the Collector 
of the revenue. 

A suit to set aside asale is not barredunder s. 33, 
Bengal Land Revenue Sales Act, where a gale is held 
for arrears of land revenue, but there were no such 
arrears JNDERJIT Rat v BULAK UHAND Pat. 861 
Bengal Local Self-Government | Act illi of 

1885), ss. 18-B, 148—Order of Distr ict Magis- 

trate acting under s.18-B—If can be interfered 

with in revision—Civil Procedure Code (Act V of 

1908), s. 115. 

The language of s. 148, Rengal Local” Self Govern- 
ment Act, is clear enough, and does not admit of the 
interpretetion that tha powers reserved to the High 
Court by s 115, Civil Procedure Code are saved. 
Where the District Magistrate acts under s. L&-B, 
his order cannot he so a in revision. 

RASAD SUKUL¥, ABUL KASEM KYUNDKAR 
kaa Cal. 746 
Bengal Money-Lenders’ Act (VII Of 1933), S, 4 

—Section, if applies to suits pending at commence- 

ment of Act. eas 

If the Legislature want to affect existing right, 
they must express their intention by using words in 
the statute which would expressly or by necessary 
implication make the statute retrospectivd. 

The exception in favbur ef the creditor who lent 
money before the commencement of the Bengal Money 
Lenders’ Act is an indication that the Legislature was 
not contemplating suits in respect of money lent before 
the commencement of the Act, which had alrea 
been instituted before the Actcame into operon. 
The mere use of the words“any suit’ in s. 4 does not 
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section is to be applied to 

ending actions as well. Section 4, therefore, was 
Hee ain add to touch the existing rights of the 
creditors who had already commenced their action. 
Figy Hart MOHAN GOBINDA Onanpra Das v. AMRITA- 
LAL Ca AUDHURY Cal, 365 


Bengal Municipal Act (XV of 1932), ss. 36, 39, 
39-8, 43—Proceedings under ss, 36 to 40 — Order 
declaring election invalid—Order, if can be revised 
under s. 115, Civil Précedure Code (Act V of 1908'. 
The High Court has no power to revise under s. 115, 

Civil Procedure Code, an order of the District Judge 

arising out. of proceedings under ss, 36 to 40, Bengal 

Municipal Act and declaring certain election as in- 

valid, Suchanorder is final, KADHA Nata Sana v. 

Hari Monan SAHA Cal. 759 

Bengal Patni Taluks Regulations (VI of 
1819), 8.15, cl. 2—Application by purchaser for 
proclamation—Duty of Court to consider whether 
proclamation can justly be issued, 

There isa duty cast upon the Judge, when a 
purchaser of a patni taluk, sold for arrears of rent, 
makes an application for a proclamation, under s. 15, 
cl. 2, Bengal Patni Taluks Regulations, to consider and 
determine, in a summary fashion, whether the cir- 
cumstances are such that the purchaser can justly 
have a proclamaticn issued in his favour, DEBI 
SANKAR BANERJEE V. JANENDRA NARAYAN RAGORI 

Cal. 675 

Bengal Rent Act (X of 1859)—Preamble — Tote 
non-agricultural—Act, tf applies. 

The provisions of Bengal Rent Act have no 
application where a jote in a suit is non-agricultural 
in character. PRASANNADEB RAIKAT v. TABIUR RAHAMAN 

Cal. 479 

s. 13—Enhancement of rent—Notice showing 
grounds, if necessary—Grounds for—Right of— 
Tenure-holders, whether affected by Scheduled 
Districts Act (XIV of 1874). 

An under-tenure is liable to enhancement of rent but 
all the valid grounds for enhancement must be inti- 
mated to the tenure-holder by the lendlord by u notice 
and the grounds must be fair and equitable and the 
rent should not be more than what is paid by similar 
tenures in the pergunnah or neighbourhood. Scheduled 
Districts Act (XIV of 1874), doesnot affect this 
privilege of tenure-holders of paying customary rent, 
in any way. PRASANNADEB RAIKAT Y. cay hi) 

al. 


Bengal Tenancy ActcVIli of 1885) s. 3(17) as 
amended in 1928—Agreement by bargadar to 
cultivate land and pay half produce to landlerd— 
Suit bylandlord for produce for period subsequent 
io 1929— Amended s. 3 (17) if applices—Suit if 
can be tried by Small Gause Court. 

The question whether a bargadar in a particular 
case isa tenant or not is a question to be decided upon 
the facts of that case. 

The lands in suit formerly belonged to the defen- 
dants. In theyear 1923 the defendants and their co- 
sharers transferred their raiyati Interest to the 
plaintiffs and obtained from thema barga kabuliyat 
by which they were allowed to cultivatethe land for 
one year on condition that half of the produce grown 
would be made over to the plaintiffs, After the end 
of the year the defendant had been allowed to hold 
on the same. terms The suit was brought by the 
plaintiff for bhag rent for three years, 1933 to 1935: 

Heid, that having regard tothe facts of the case 

ere wasnodoubt that the defendants were bound 
bye amendments made in 8. 3 (17), Bengal Tenancy 

Act, in 1929, and the defendants were not therefore 


by itself show that the 
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tenants of the plaintiff and the Small Cause Court 
therefore had jurisdiction to entertain the suit. 
Stsuv Monan Koyan v. BAJENDRA Nata SARKAR 
Cal, 263 
88 6, 7—Scope of—Existence of tenure at 
time of permanent settlement— Enhancibility of 
rent an incident of tenure—Contract between 
parties regulating amount or principles of enhance- 
ment—Methods under s. 7, whether applicable. 

If a tenure was in existence at the time of the 
permanent settlement, the landlord is entitled to an 
enhancement of rent under cl. (a) of s. 6, Bengal 
Tenancy Act, if he proves that enhancibility is one 
of the incidents of this tenure and if there has not 
been any contract to regulate the rinciple on which 
or the amount by: which, the enhancement isto be 
given, the case would come within either of the 
two methods of assessment of rent prescribéd in 
s. 7, Bengal Tenancy Act, notwithstanding the fact 
that the tenure wag in existence from ths time of 
the permanent settlement. But if the tenure was 
in existence from the time of the permanent settle- 
ment and ifthe enhancibility is one of the inci- 
dents of the said tenure and there is at the same 
time a contract between the parties regulating the 
amount of enhancement or the principle of enhance- 
ment, that contract must be given effect to andthe 
two methods of assessment indicated in s. 7, which 
section is expressly made subject to any contract 
between the landlord and the tenant, would not be 
the proper method to apply. Narayan Sarkar v. 
Macarasa SRish UHANDRA NANDI Cal. 702 
-—-—-~~ $. 26-A. Sze Bengal Tenancy Act, 1885, 

8. 146-A 334 
5. 26-F— Proceedings are in nature of 

— Provisions of Civil Procedure Code (Act V of 

190354, 0. XXAU, r. 3, apply—Vendee minor— 

Guardian ad litem essential~Order in pre-emption 

proceedings declared null and void in suit by minor 

—Pre-emptors appealing—Appellate Court, if can 

direct lower Court to revive proceeding on giving 

opportunity to appellants of getting minor properly 
represented. : : 

By virtue of the provisions of s. 141, Civil Pro- 
cedure (ode, and s. 143 79), Bengal Tenancy Act, 
the provisions of O. XXXII, r. 3, Oivil Procedure 
Code, apply to proceedings under s. %6-F, Bengal 
Tenancy Act, which are in the nature of suits. In 
a suit, if the vendee be a minor, the appointment 
of a guardian ad litem is mandatory and a decree 
passed in a suit against a minor where no guardian 
is appointed is a nullity. 

Where in the suit by the minor the order in the 
preemption suit is declared null and void, and 
the pre-emptor goes in appeal, the Appellate Gourt 
has no jurisdiction to direct the lower Court to 
revive the pre-emption proceedings after giving an 
epportunity to the appallant of getting the minor 
properly represented. BIMAL Kumar HUI v. PURNIMA 
Dast ° Cal.199 
s.50. See Bengal Tenancy Act 1885, s. Soe 








suit 








~S. 50—AÁcquiescence of rights—Plaintiff 
claiming as pur:huser of transferable tenancy 
rights—Claim not then recognized by landlord but 
no steps taken to qpict—Proceedings under s. 145, 
Criminal Procedure Code (Act V of 1898) by 
landlord — Order passed against. landlord—No 
further steps taken to ewict plaintiff ~Claim 
maturing by lapse of time—Plaintrffs held, must be 
regarded as siccessors-in-interest of vendors. 
The plaintiffs came intggossession of the disputed 

holdings as purchasers md their predecesgorg in the 
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assertion of aclaim that they had purchased a trans- 
ferable tenancy right. Their claim was not re- 
cogtiized by the landlords at that time but the land- 
lords took no steps to evict the plaintiffs from these 
holdings beyond instituting proceedings against 
them under s, 145, Criminal Procedure Code. Even 
after the order of the Magistrate had been obtained, 
the plaintiffs were allowed to remain in peaceful 
possession of these holdings until the date when a 
claim which was capable of maturing into a distinct 
right had matured by lapse of time : 

Held, that the plaintiffs must be regarded as having 
stepped into the yo of their vendore who must be 
regarded as their @redecessors in-interest within the 
meaning of s. 50:2), Bengal Tenancy Act, LILABATI 
DASI VeUBITPORE GOLABARI Co., LTD, Cal. 587 
m §, 5O— Rent not changed for 20 years before 

suit — Rent not paid to landlord directly owing to 

his unwillingness io accept it— Tenant, whether 

entitled to benefit of s. 50. 

Where for at least 20 years immediately before 
the institution of title suits the rate of rent had not 
been changed in respect of holdings, the tenant is 
entitled to the benefit of s. 50, Bengal Tenancy Act 
though he did not pay rent directly to the landlord 
owing to the unwillingness of the landlord to accept 
it. LILABATI DASI v, OniTPORE GOoLABARI O0., LTD, 

. Cal. 587 

ss. 103-B, 50—Tenant mot entitled to 
presumption under s.50—Payment of same rent 
for long period, whether rebuts presumption under 

s. 103-B, relied upon by landlord. 

It cannot be held in a case brought under the 
Bengal Tenancy Act, that any presumption arises 
as to the fixity of rent from mere payment of the 
same rate of rent for a number of years apart [rom 
the presumption arising under s 5U of the Act. 

Where having regard to the provisions of s, 114, 
Bengal Tenancy Act, a tenant is not legally entitled 
to the presumption under s, 950, the presump- 
tion arising under s 1038, _ relied upon 
by the landlord, regarding the entries in the 
Record of Rights cannot be said to have been re- 
butted by the fact that the holding was held at the 
same rate of rent for a long period. DWARIKA Nata 
SAHA Poppar v. Rasik | AL Sara PODDAR Cal. 992 
~S, 104-J—ecord of Rights—Rent entry, if 

conclusive, 4 

Although the presumption of correctness attach- 
ing generally to entries in the Record of Rights can 
be rebutted by evidence, the entry with regard to rent 
is on a different footing. It is conclusive. The entry 
asto rent still remains conclusive even if the other 
entries have been rebutted and proved incorect. 
MAHABIR Sines v. Ski RamsuMBAN ANANTNIDHI 


Pat, 753 
ss. 146 A, 26-A- Rent 








suit—Co-sharer 
coming under ciguses of 3. 146-A (3), not included 
aii af rent decree— Certificate sale, if rent 
sale, 

Jf any co-sharer tenant comes under any of the 
four classes of s. 146-A (3), Bengal Tenancy Act, 
and heis not sued in the rent, suit, then the decree 
will not be a proper rent decree. The certiticate 
sale held in such decree is noth rent sale wishin 
the meaning of Chap. XIV, Bengal Tenancy Act. It 
amounts $o a money gale, that isto say, the auc- 
tion-purchaser purchases the right, title and interest 
of the defendants in the suit. AMULYA UHARAN MISRA 
v. PRANKRISHNA ADHIOARY Gul, 334 
ss. 174, 174 (3) gplization under 3. 174, 
to sef aside Ciril Court sale, dismissed for default 
Order held appealable. 
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Dismissal for default of an application under s. 174, 
Bengal Tenancy Act, to set aside a sale held by 
Civil Court is appealable. Such an order amounts 
to refusal to set aside the sale. HAJI Moaammap 
KAZIBULLA MONDAL v. HUMAYUN Reza UHAUDHURY 

Cal. 216 
Biharand Orissa Factories Rules, 1936, 
rr. 112 (c) (5) (|) and (lilj—Interpretution. See 

Factories Act, 1934, s. 43 170 


Bihar and Orissa Municipal Act (VII of 1922): 
S.82-—-Onus to prove that meeting was held—~ 
Municipal Officers called upon to produce papers 
relating to meeting—They explaining why papers 
were not forthcoming—Judge holding that meeting 
was not held—Imposition of tex is irregular, 
lt must be assumed that what ought to have been 

done, i. e., holding of a meeting, was in fact done: 

ae onus is on the assessee to show that it was not 
one. 

An assessee called upon the Municipal Officers to 
produce papers relating to the meeting. The Munici- 
pal Officers gave explanation why the records re- 
lating to the meeting were not forthcoming which 
made the Judge come to the conclusion that the 
meeting in fact was not held: 

Held, that the imposition of the tax was irregular 
in the circumstances. It, however, did not prevent 
the Municipality from holding a meeting and im- 
posing the tax in a proper and regular manner, 
COMMISSIONERS OF DARBHADGA MUNICIPALITY v. Suiva 
PRASAD Pat 965 
Bihar Money Lenders’ Act (lilof1938). Seg 

Government of India Act, 1#353 (25 & 26 Geo. V, 

Oh, 42), s 100 549 
————S.11--S. 11, is repugnant tos 2, Usury 

Laws Repeal Act (XXVIII of 1855), and ig void to 

extent of repugnancy under 3.107 (1), Government 

of India Act. 

Section 11, Bihar Money Lenderz’ Act, is repug- 
nant tos, 2, Usury Laws Repeal Act, 1555, an earlier 
existing Indian Law and, therefore, under s. 107 (1), 
Government of India Act, 1935, s. 2, Usury 
Laws Repeal Act, prevails over s. 11, Bihar Money 
Lenders’ Act, which, to theextent of the repugnancy, 
is void. Sapananp JHA v., AMAN K.AN 

Pat. 379 FB 
$.11-—-S. 1], whether affects decree already 
passed, 

It is a recognized principle that where one con- 
struction of an enactment will be id accordance 
with the existing enactments and another construc- 
tion wall be repugnant to them, the Courts will, 
where possib‘e, adopt that reading which avoids 
repugnancy, On that principle s. 11, Bihar Money 
Lenders’ Act, should be construed in the narrower 
sense as not intended to affect a decree already 
passed and, therefore, the Court cannot go behind 
the preliminary decree that was passed in 
192e, and the requirement of the Code of Civil Pro- 
cedure that a final decree should be prepared in 
accordance with it. Musammap Yunus v. CHAMPA- 
MANI BIBI Put. 549 


Bihar Tenancy Act (VIH of 1934), = 26-E— 
Transferee has no valid title against landlord 
wai formalities under 3° 2-H are complied 
wuh. 

Under the Bihar Tenancy Act as amended in 1934 
the transferee has no valid title as against the landlor 
until the formalities prescribed in s, :t-E are ee 
50 ag to entitlethe transferee to entitle him to the 
benetit of the provision of s. 26-O that the consent of 
the langlord shall be deemed to have been given to the 
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transfer. Gaya Prasap SAH v, Ram PRASAD ees 
at. 
m S 26.N—Part of holding transferred to 
plaintiff in 1913—Sutt by landlord against recorded 
tenant in 193i—Plaintiff not party to suit—Rent 
decree— Suit by plaintiff in 1933 for possesston— 

Plaintiff held entitled to possession. 

In 1913 there was a transfer of a part of the holding 
to the plaintiff. The landlord in 1931 instituted a 
suit against a recorded tenant, to which the plaintiff 
was nota party, and obtained arent decree. In 
1933 the plaintiff brought a suit for possession : 

Held, that by virtue of s. 26-N, Bihar Tenancy 
Act, which had retrospective operation, the plaintiff 
had title which was not affected by the decree obtained 
by the landlord, since he was not a party to the suit. 
Oonsequently the plaintiff was entitled to possession. 
T AKUR Rat v. IssanpyaL PRASAD Pat. 104 


$8. 32, 58—viluvion—Abatement of rent— 

General law, if applies to land governed by Santhal 

Parganas Regulations — Remission claimed under 

econtract—Contract not proved~Tenant, tf prevented 

from getting relief under general law. , 

A tenant, whether he be an occupancy raiyat or 
otherwise, isentitled to abatement of rent if the 
whole or part of the land held by him is diluviated 
This applies also in cases of those lands, the tenancy 
whereof is governed by Santhal I arganas Regula- 
ions, 
Where the tenant bases his claim for remission of 
rent upon a Contract to that effect withthe landlord, 
his failura to prove the contract would not prevent 
him from getting relief to which he would be entitled 
under the general law even ifhe doesnot originally 
base his claim upon it. Fouzr Lan KURMI v. Diana 
Kumaat Devi ; Pat. 92 
$.193, Sch. i—Rights under s. 193, if 

create relationship of landlord and tenant— 

Granting of right to cut grass from land for a 

year—If covered by s. 143—Possession necessary— 

Suit to recover amount fixed for such right— 

Whether governed by Sch. III. _ 

The rights to which s. 193, Bihar Tenancy Act, 
relates are, rights which do not create the rela- 
tionship of landlord and tenani. 

A right granted to a person of cutting grass from 
the land for one year necessarily requiies the grantee 
to be in possession of the whole area of laud from 
which he has a right to remove grass and the 
right conferred is, cherefore, in the nature of a right 
of pasturage or forest right and is covered by 
s 193. A suit, therefore, to recover an amount 
fixed in respect of such right is governed by the 
period of limitation provided in Sch. IIL of the 
Bibar Tenancy Act. Kamisuwar SINGH BAHADUR v. 
RAMPAT THAKUR Pat. 164 


Bombay Hereditary Offices Act {lil of 1874), 
8. 36—section, whether recognized rule of lineal 
primogeniture before amendment of 1910. 
{t was the intention of the Legislature, even prior 

to the amendment of 1910, that in determining who is 

the nearest heir for the purpose of s. 36, Bombay 

Hereditary Offices Act, the rule of lineal primogeniture 

should be applied. Therefoye the amendment of 1910 

did not intreduce the principle of lineal primogeniture 

for the first time, but merely declared more oxplicitly 

what was the intention of the section us it stood prior 








o the amendment. Basancowpa  HULIAPPAGOWDA 
a- v. FAKIRGOWDA LINGANGOWDA PATIL 
ss Ñ Bom. 984 


Bombay Land Revenue Code (Act V of1879), ° 


ss. 137,187,150 (c)—Liyuor license granted to 
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firm forfeited on account of firm's inability to 

pay instalments—Stock in ware-house, whether 

movables coming under 8. 150 (c)—Government's 
priority over secured creditors, 

Where as a result of the inability of the liquor 
licensee firm to pay the instalments due and sub- 
sequent instalment on the license granted for sale of 
liquor on its premises, the license is forfeited, the 
stocks of liquor in the bonded ware-house belonging 
to the firm come within the scope of s. 150 (0), Bombay - 
Land Revenue Code, and they are movables in res- 
pect of which Government has no prior charge and 
the Government cannot claim prefgrencé over secured 
creditors in whoss favour the st&k has been mort- . 
gaged, SrorETaky oF STATE Fog INDIA v PEOPLES 
Bank oF NORTHERN INDIA, LTD, Sing 863 
Bombay Prevention of Gambling Actilv of 

1887), ss. 6, 7 as amended by Bombay Act 

(lof 1936)--Evidence of approver in gambling 

eases -Corroboration, necessity of — Interpretation 

of ss. 6 and 7—Raid by Sub-Inspector on in- 
formation—Persons found sitting at table at 
mtinight—Money and slips recovered — Slips 
containing unintelligible wrtting—Sub-Inspector, 
if justified in inferring that they are betting slips 

—Presumption—Reason for suspicion given in s. 6, 

cl. (a) includes tnformation given by Police 

informant. 

In gambling cases, a8 in other cases, the evi- 
denta of approvers or accomplices must be 
corroborated, in theusual manner, that is to say, 
by evidence other than that provided by them- 
selves whereby the Court can be satisfied that they 
speak the truth not only when they speak as to 
the factum of the crime but when they speak as to 
the ideatity of the accused. The amount of that 
evidence depends upon the circumstances of each’ 
particular case; the question as to whether it 
provides sufficient corroboration for the evidence 
of the approver to be relied on with confidence also 
depends on the circumstances of each case. 

Sections 6and 7, Bombay Prevention of Gam- 
bling Act, must be interpreted in a reasonably 
broad spirit having some fair relation to the realities 
of the lives of the kind of peoples to which the Act 
was intended by the Legislature to apply. 

Sections 6 and 7 of the Act must be read together. 
The words “which he has reason to suspect” in 
8s. 6 must, be read with the words “had 
reasonable grounds for suspecting” which occur in 
s 7;forthough it is true that under s.7 it is the 
Court that hasto be satisfied that where a thing 
seized is not obviously an instrument of gaming, 
but is to come if atall withinthe category of “any 
other thing” referred to in s 7, that the Police 
Officer had reasonable grounds for suspecting the 
“thing did so come, yeteven the Court must look at 
it from the Police Officer's point of view, from the © 
point of view of the information the Pulica Officer 
had before the seizure and not after. Indeed, the 
words in s.6 and s,7 must mean very much the 
same thing - . 

The reason for suspicion which is referred to in 
cl. (a)ofs. 6 must obviously include information 
given bya Police ittfformant, for, in many cases ` 
it is only upon such information that the Police 
can act at all; and so far as the seizifre of all things 
reasonably suspected to have been used ‘or intended 
for the purpose of gaming under cl. (c) is concerned, 
it cannot be expected that the Police “Officer must 
wait for a translation or. erpretabion’of a writing, 
otherwise unintelligible“to nim, found upon® «lips 
of paperon the person ofthe suspected man.. He 
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must judge and be judged by allthe surrounding 
circumstances and the information be then 
possessed. He may, particularly where his in- 
formation is that the betting is betting in American 
Futures, have reason to suspect that when slips of 
paper with writing upon them are considered of 
sufficient importance by the suspected person to be 
kept upon -his person, those slips of paper are 
betting slips used or intended to be used for the 
purpose of gaming even though the writing is to 
him unintelligible at the time. 

Where the Sub-Inspector finds, upon the in. 
formation of the Police informant that in a particular 
house gambling if American Futures is going 
on, that a number of'persons of different communities 
having no particular relationship with" each other 
Slitting at a tablein a room in that house at 
midnight, whocan give no satisfactory account of 
their presence and who were found to possess on 
them considerable sums of money, while slips of 
paper with unintelligible writing upon them 
were found upon one of them, the Sub-Inspector has 
every reason to suspect that these slips of papers 
with the unintelligible writing contain the record 
of bets and under the circumstances the Court can 
raise presumption against the accused which puts 
upon them the burden of proof unders. 7. Upon 
the failure of the accused, under such circumstances, 
to givean account of their presence in the room 
on the particular night, the High Court shall not 
interfere in revision and acquit them. Emperor v. 


ALI Moto Sind 794 
Boundaries, Sze Lease—Construction 670 
Burma Rural Self-Government Act (iV of 


1921), S. 77-—-Clert of Circle Board letting out 

his house to Board—No permission of Com- 

missioner taken—Offence under 8. 77 read with 

8. 168, Penat Code (Act XLV of 1860), is committed. 

Section 77, Burma Kura! Self-Government Act, 
does not limit Contracts intended to be covered by 
its penal provision only to such contracts as may be 
related to the matters mentioned in ss. 48, 50 and 56 
of the Act, 

Where a Clerk of a Qircle Board rents his house 
to the Board for using it as an office, without the per- 
mission from the Oommissioner in writing as re- 
quired by s. 77, Burma ural Self-Government Act, 
he commits an offence under s, 163, Penal Vode, read 
with s. 77, Burma Rural Self-Government Actas he 15 
interested in the contract made by the Board. 
Tas KING v. Mauna Saw Han Rang. 716 


Burmese Buddhist Law — Acclesiustical Law— 
Poggalika owner of kyauugdike, whether can 
surrender touriginal kKyauugtagas his power to 
nominate his successor. 

According to the Burmese Buddhist ecclesiastical 
law which is to be applied by consent of the parties, 
poggalika owner of kyaungdike is entitled to surrender 
to the original kyaungtagas the power to nominate 
his SUCCESSI as pogyaltes owner of the kyuungdike. 
U Tala v, U ARESEINNA tvang 903 
decclesiastias Law — Religious property 
becoming sangika property — Rigat to appoint 

prestding monk, whether belongs go individuul or 

sangha—‘roggalika” ownership, tf full beneficial 

ownership. J 

it is trus that the poggabika owner wno eventually 
succeeds ‘becymes es-ejicio the presiding monk, 
But, what he 13 appointed to be is poggalrka owner 
and not presidiag monk. V 30ver, 16 is accepted 
as good Burmese Budduist _ggsiustial iaw that 
Where religious property has become for whatever 
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reason sanghika property, then the right to appoint 
the presiding monk belongs, not to any individual, 
but to thesanghka in general. 

A poggalika owner of religious property stands 
upon much the same footing as, prior to the Law of 
Property Act, 1920, aad the Settled Land Act of 1926, 
an Haglish tenant for life of property with a power of 
appointment over on death stood in relation to sattled 
property and while there are present some of the 
incidents of beneficial ownership during his lifetime, 
they do not amount to full beneficial ownership. 
U Tarra v. U ARESEINNA Rang. 903 

Gift—Aczeptance, if necessary —Transfer of 

Property Act (IV of 1882), s. 122. 

Per Dunkley, J.—~It is nowhere stated in the 
Burmese Buddhist Law that a gift need not be ac- 
cepted. Brasessar Das v. Ma Yr Rang. 730 
Succession—Apatitha child—If can inherit 

when one of parents is living. 

In the absence of keittima or natural children, 
the apatitha child is entitled to inherit in the 
estate ef his adoptive parents when both parents are 
dead but it has no right to share inthe estate of 
the deceased parent when the other parent is living. 
Ma Sint v. Ma Ma Gate Rang. 43 

Succession —Widower having children by pre- 
vious marriage marrying widow having children 
from previous marriage—On widew's remarriage 
share of one of her two sons in her atetpa property 
taken by his widow —Other son's representatives, 
whether entitled to entire half share in lettetpwa 
or hnapazon property acquired after re-marrtage 
of widow and widower. 

Per Division Bensh.—Onder the Burmese Buddhist 
Law, a child who takes hie share in the estate of 
his parents afterthe death of one parent andupon 
the re-marriage of the surviving parent, ceases to 
have any further claim in the remainder of such 
estate and in the property acquired subsequent to 
the re-marriage of the surviving parent, except, pro- 
bably in the event of the eurviving parent dying 
without leaving a widow or widoweror descen- 
dants. 

One U a widower, married D a widow. They had 
children of their respective previous marriages and 
also some payin property. D's children were her two 
sons § and M. Shortly after the marriage of D and 
U, S died leaving a widow who demanded and 
received the share to which her husband was entitled 
in D's atetpa property i. e„ property which D brought 
from her previous marriage) on accountof her 
Marriage with U. S's share was one-half of the 
half share to which the two sons, S and M, were 
entitled in theestate of their parents on account of 
D's remarriage after the death of their father. On 
ths death of O the representatives of M tiled a suit 
for half of the lettetpwa or Anapazon property of U 





and D : 


n 
Held, that it was not logical that, because S or his 
representatives had taken away his share in the 
property of D's previous marriage and S thus dropped 
out of the new family, the share to which M or his 
repressntatives were entitled in the property ac- 
quired subsequent to D's marriage with U should be 
reduced by the share which S wold have had ia if, if he 
or his representatives had mot taken away the share 
inthe atetpa property upon the remarriaye of D. 
M's representatives wora, therefore, entitled to the 
entire half share in the letietpwa or knapazon pro- 
perty of U and D. Maune Po Zaw v. Mauna An 


—— Testamentary disposition in guise of gift 
Validity. 


Rang. wn 5 
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It is not only a death-bed gift whichis void under 
the Burmese Buddhist Law buta gift in the nature 
of testamentary disposition, or, in other words, a 
testamentary disposition in the guise of a gift is 
also void as contravening the fundamental principles 
of the Burmese «Buddhist Law which recognizes no 
form of succession other than intestate succession. 
Ma Lon v. Ma Mya May : Rang. 946 


C.P. Land Revenue Act {ilof 1917), $.157. SEB 

O. P, Land Revenue Act, 1917, s. 187 12 
—— ——— $$, 187, 157—Primary responsibility under 

s. 187 tocoilect land revenue is on sedar lambardar 

—Words “any land revenue due by any proprietor”, 

ins. 157, meaning of -—P co-sharer and lambardar of 

patti holding his share free of assessment—On 
failure of P to collect and pay revenue, sadar 
jlambardar recovering it from P under s. 157—Neaxt 
year P paying land revenue in treasury himself 
and, suing eadar lambardar to recover both amounts 

— uit, iv maintainable, 

Section 187, C. P. Land Revenue Act, which lays 
down that itis the duty of the sadar lambardar to 
collect from the lambardars the land revenue assessed 
and payitto Government, lays a primary responsi- 
bility on the sadar lambardar, though his ultimate 
responsibility may be no more andnoless than that 
of other co-sharers who are all jointly and severally 
liable for the entire land revenue of the village. lt 
is the duty of the sadar lambardar to collect from the 
lambardars the land revenue assessed on the mahal, 
and to collect does not merely mean to sit still and 
accept what is brought to him. 

It is not justifiable to read the words in s. 187 
“any land revenue due by any proprietor” as mean- 
ing any land revenue due by any proprietor qua pro- 
prietor and to leave it open to the lambardar to neglect 
his duty with impunity. 

P, was a co-sharer in a patti and was the lambar- 
dar ofthat patti. The land revenue on this patti was 
assessed on the share held by the other co-sharers, 
P’sshare being held free of assessment. On failure 
of P to collect the land revenue assessed on that 
patti and to pay it to the sadar lambardar, the sudar 
lambardar paid the entire land revenue assessed on 
the village into the treasury and thea applied to the 
Tahsildar under s. 157 of the U. F, Land Kevenue 
Act to recover from P the land revenue assessed on 
P's patti. The Tahsildar recovered the amount from 
P. In the following year P paid theland revenues 
herself into the treasury in order to avoid any action 
being taken against her as in the previous year. 
P then brought a snit against sadar lambardar to 
recover these two sums: 

Held, that as P was the proprietor of the potti and 
the entire land revenue of her gait: was due from her, 
the Tahsildar was entitled anders. 15? to recuver that 
amount from her, # had misconceived her remedy in” 
bringing the suit. She could have sued her co- 
sharers for their share of the land revenue or she 
could have applied to the Tahsildar to recover it 
from them or she could have sued the sadar lambar- 
dar for her share of the village profits. Similarly, 
her payment of the land revenue that was paid into 
the tregsury merely digcharged the liability imposed 
upon her as a lambardar and no suit would he to 
recover these amounts. THAKURSINGH V, PARWATIBAI 

Nag. 12 


C. P, Local Self-Government Act (IV of 1920), 
8. 73 (2)—Services of employee of District Council 


SSA dispensed with, by order of Chairman--On appeal 


Chatrman’s order set aside by Deputy Commisstoner 
—Appeal to Commissioner dismissed—Minister in 
= Sd 


CASES "T1939. 
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revision restoring order of Ohairman— Suit by 

employee for damages for wrongful dismissal— 

Cause of action, waen arises~Limitation when 

begins to run. h 

When an aggrieved pariy obtains relief at one time 
but as a result of some proceeding, he is deprived of 
it and he is relegated to his original position, & new 
cause of action ehould be deemed to accrue in his 
ca phat This is a rule of construction and nota rule 
of law. 

In pursuance of a resolution the Chairman of a 
District Council issued an order to an employee of 
the Council informing him that his services were 
dispensed with. The employee appealed to the Deputy 
Vommissioner who set aside tite Uhairman’s order. 
The Deputy Commissioner's order was upheld by 
the Commissioner. The District OUouncil ethereon 
moved the Local Government for revision of Com- 
migsioner's order and the Minister for Local 
Self-Government reversed the Uommussioner's order 
and restored that of the Chairman, District Goun- 
cil. The employee filed a suit challenging the 
legality of the order of the Uhairman as well as that 
of the Minister and prayed for damages for wrongful 
removal from service : | 

Held, that the period of limitation, viz., six months 
prescribed by a. 73 (2) of the O. P. Local Self-Govern- 
ment Act must be computed [rom the date of the 
Minister's order as the cause of action for the suit 
arose on the day on which the Minister passed his 
order which had the effect of making the Chairmans 
order final and eftective. District UoUNOIL, SEONI 
yp, NANSARLIYARAM SHARMA Nag. 434 
C P. Money Lenders’ Act (XXIV of 1937), S$. 2— 

‘Loan’, whether wicludes mortgage. 

Although a mortgage transaction is correctly des- 
cribed as a transfer, it is also correctly describ- 
ed as a loan transaction and would fall within 
the term “loan” in s, 2, O. P. Money Lenders Act in 
its natural sense unless it were excluded from that 
term. Therefore asfrom March 19-1937, the O. P. 
Money Lenders’ Act, applies to mortgage transaction 
made with money-leaders. BnAGwANTRAO P DAMODHAR 

Nag. 129 
s, 9—S.9, whether retrospective. 


. 


A Court should be very slow to give retrospective 





effect tos. 9 of the amending Act of 1937 inthe case” . 


of a transaction of loan which was not a loan within 
the meaning of the Act at the time when the suit was 
brought. ‘I‘heamending Act of 1937 is mot retros- 
pective in operation. BHAGWANTRAO V. DAMODHAR 
Nag. 129 
C. P. Municipalities Act (il of 1922), $. 48— 
Municipality having power to enhance tax on 
animais brought to sLaughter-house, enhancing tax— 
Irregutarity by omitting to consider objections— 
Act though irregular, neld done under statute— 
Suit to recover amount collected in excess of lawful 
rate held governed by s. 45, . , 
lf tho Municipal Committee exercised a power which 
it did not possess, it should not be regarded as acting 
in pursuauce of the statute governing its powers, and 
its actsshould not be regarded as being those done 
under the statute. But there 15 a difference between 
a case when a corporate body exercises a power which 
is Wholly absent and a case Where it has power but 
it exercises it illeguliy or with material irregularity. 
in the former case the Municepal Committ@’s act from 
beginning toend is illegal; whereas in the latter 
case the uct is quite legal in the beginning but 
becomes illegal 1n the © |. 
The Munisipal Ugat ttee had power tp enhance 
the tax on animals brought to elaughier-house. lp 
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following the procedure laid down ins. 68,0. P. - 
Municipalities Act, it lapsed into an irregularity 
i omitting to consider the objections by the but- 
chers : ; 

Held, that the Committee was exercising the power 
under s. 68, although irregularly, and to this extent, 
the Committee was acting under the statute. Con- 
sequently suits to recover amounts collected in excess 
of lawful rate were governed by s. 48 and not having 
been filed within siz months were barred by time, 
Amraott Town MUNICIPAL Oommitree v. BHIKAN 
Suexa LATIF Nag. 817 
C. P. Reduction ofgnterest Act (XXXII of 1936) 

~ Act, i retrospedtive. 

The Ü. P, Reduction of Interest Act 
trospective . in its operation, BHAGWANTRAO 7, 
DAMODHAR Nag. 129 
Calcutta Municipal Act (ill of 1923), s. 127— 

Methods of valuation- Each building is treated as 

unit of valuation under s 127—It cannot be valued 

as to one part by one method and as to another part 
by another method—Part of building falling under 
description in para (a) and other part falling under 
para. (b)—No course under s, 135, adopted—Entire 
building must be treated as single building forming 
unit of assessment—Roughly half of such building 

ordinarily let—Valuation made under a. 127 (b) 

held correct. 

Section 127, Oalcutta Municipal Act, is intended 
to classify all buildings as falling within one or 
other of two mutually exclusive categories. Rach 
building is treated as a unit of valuation and its 
value must be ascertained in conformity with one or 
other of the two prescribed methods; if eannot be 
valued as to one part by one method and as to an- 
other part by another method, for, in that case the 
building as a unit could not be said to have been 
valued by either method, having been’ valued by 
both methods. No Provision is made in s. 127, for 
the case of a hybrid building, part of which 
answers the description in para (a) and part of 
which answers the description in para, (b). The 
only provision for the dividing a building is in 
s. 135, and where a course under this section ia not 
adopted the entire building must be treated as 8 
single building forming a unit of asssssment. 

Of a building as to one-half Ordinarily let and 
ag - to one-half not ordinarily let it cannot be pre- 
dicated that it is ordinarily let, for only a part of 
It is ordinarily let. But it can be predicated of 
it that 1t 18 not ordinarily let if only a part-of it 
is ordinarily let, for the whole of it is not ordi- 
narily let. The test must be applied to every 
building as a whole and one or other method of 
valuation must be applied to it as a whole. There 
may possibly be cases where the portion ordinarily 
let or the „portion not ordinarily let is so negligible 
in proportion to the whole of the building that the 
building might on the Principle of de mimimis be 
reasonably held as a matter cf fact to be not ordi- 
narily let or ordinarily let as the cage may be, 

_ Where ina Case roughly half the premises was 
in actual occupation of the owner and half utilized 
for letting purposes and the whole building was 
Mana Aa a. Officer ip conformity with 
e method prescribed in 

Municipal Weta: i para. (b) of s. 127, Caloutta 

eid, that the building was vri 
Corporation or OaLourra 5 Mort ue ieee. ae 
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Charge—Creation of—Hy ecatio 
no 
futuretbook debts as securii na NG 


creates valid charge on future book debts. 


is clearly re- 
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Hypothecation of all tha book debts, present and 
future, as security for default in payment on dea- 
mand, of the balance of account due, creates a valid 
charge on, or to use the term familiar in English 
Law, assignment of, the future book debts of the 
debtor. Nothing however, passes to the assignee until 
the property comes into present existence. BALTHAZAR 
& Son, LTD. v. OFFICIAL ASSIGNEE Rang. 541 


Chinese Buddhist Law— Letters of administration 
— Widow of intestate Chinese Buddhist deceased in 
Burma, whether entitled to letters of administration 
to his estate as against son of deceased. 

Under the Chinese Customary Law the widow's sole 
right in the estate inthe presence of children, is the 
right to maiatenance and ultimately to funeral ex- 
penses A right tomaintenance out of the estate of 
the deceased is not arightto any share of the estate; 
itis not even a charge on the estate. The widow 
therefore does not fall within the provisions of 
8.213 (D, Succession Act 1925, and consequently the 
widow of an intestate Chinese Buddhist, deceased in 
Burma, succession to whose estate is governed by 
the Ohinese Customary Law, is not entitled to the 
grant of letters of administration to that estate as 
against the son of the deceased. Ma Pwa TIN v. Yzo 
Sern Mauna Rang.599 F B 
Chota Nagpur Tenancy Act (V1 of 1908), s. 69— 

Construction — Section is directed to nature of 

misuse and not to person guilty of misuse—Misuse, 

whether becomes incapable of remedy when tenant 

transfers land to other person who misuses 44. 

The only possible construction to be placed on s. 69, 
Chota Nagpur Tenancy Act ig that the misuse does 
not become incapable of remedy by reason of the 
tenant parting withthe land. It is rather the nature 
of the misuse to which the section is directed and not 
to the person who is guilty of the misuse. | 

Where therefore a tenant transfers his land to a 
sub-tenant who builds a house on a part of the land 
contrary to the terms of the tenancy, the misuse is 
capable of remedy, Sursa GORAIN v. GNANENDRA 
Nata BaNegsl Pat. 482 

s 139 Proviso. Sze Chota Nagpur Tenancy 

Act, 1908, s. 177 954 


———— 85, 139, Proviso 177—Rent suit commenced 
before Deputy Collector transferred to Civil Court 
under s. 139 Proviso — Subsequent procedure, whether 
governed by Chota Nagpur Tenancy Act, or by 
Civil Procedure Code (Act V of _ 1908)—Appeal 
from decision of Civil Court, if lres to Judicial 
Commissioner. 

Where a rent suit is commenced before the 
Deputy Collector bat by reason of the question of 
title raised by the introductionof the intervenor the 
case is transferred by the Deputy Collector under 
the proviso tos. 139 of the Chota Nagpur Tenancy 
Act, tothe Oivil Court, the procedure of the suit is 
governed by the Oode of Oivil Procedure and not 
by the Chota Nagpur Tenancy Act, and hence an 
appeal from the decision of the Oivil Court in such 
a suit lies to the Judicial Commissioner of Ohota 
Nagpur and, therefore, to the High Oourt. CHINTA- 
MAN Manto v. AMAR SINGH 4 Rat. 954 
————~88.177, 139 Proviso—S. 177, if applies 

to case transferred by Deputy Collector to Civil 

Court under s. 139 Proviso. A 

Section 177, Ohota Nagpur Tenancy Act, applies 
only to a case tried before the 


Deputy Commis- 
sioner. Where a rent suit commenced before oo 
Deputy QOollector is transferred to the Civil Ootirt, ° 


a question of title being raised in the suit, the suit 
is not aesuit before the Deputy Commissioner and 


+ 
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s. 177, does not apply to sucha suit, OHINTAMAN 
Manto» AMAR SINGH Pat. 954 
- ss. 211, 214-—Applicability—All necessary 
parties not represented in sale proceedings in 

execution of rent decree—S, 211, if applies—Ciril 

Court, if precluded by s. 214 from entertaining suit 

to set aside sale, 

Where all the necessary parties are not joined or 
represented in the pxuceedings relating to a sale in 
execution of a decree for rent, s. 211 ofthe Chota 
Nagpur Tenancy Act does not apply, and the Revenue 
Oourt hasno jurisdiction to order a sale, and con- 
sequently s. 214 of the Act does not preclude the 
QOivil Court from entertaining a suit to set it aside. 
MANKI Kanak Ratan y, SUNDAR MUNDA Pat. 834 


Civil Procedure Code (Act V of 1908), ss. 2 (2) 

and (14), 104 (1) (f), O XL, r. 23—Order under 
a. 104 (1) (£, is not decree— Order of trial Court 
dismissing application to file award on ground that 
it was vitiated by misconduct is‘order’ and not 
decree—Order of Appellate Court on appeal 
remanding case holding that award was not 
vitiated, if one under O. XLI, r. 23—Such order, 
whether appealable. 

An order made by the Civil Judge dismissing an 
application to have an award made by arbitrators 
filed on the ground that the award was vitiated by 
the misconduct of the arhitrators comes under the 
scope of the definition of “order” in 5.2, cl. 14, 
and not within that of ‘decree’. and the remand 
order made by the Appellate Court in an appeal 
from such order holding that the award was not 
vitisted by misconduct, does not arise out of a 
decres and is not, therefore, an order of remand 
under the terms of O. XLI, r. 23, Uivil Procedure 
Code and as it does not fall within the provisions 
of O. XLI, r. 25, it can be nothing other than a 
remand made in the exercise ofthe inherent powers 
of the Court. An order of remand made in the 
exercise of inherent powers is not appealable. 

The expression ‘“ any adjudication from which an 
appeal lies as an appeal from an order,” in 8, 2, 
cl. 2, Civil Procedure Code, refers to s. 104, which 
deals with appeals from orders, and it follows 
clearly that an order under s. 104 (1) (f^, cannot 
by any possibility be treated as a decree. BALRAJ 
KISHORE v. MAHARAJ KISHORE Oudh 799 

s.2(5). See Oivil Procedure Code, 1908, 

O. KAT, s. 10 374 


——— 8. 9— Act appointing Tribunal to try 
questions as to rights crested by that Act— 
Jurisdiction of that Tribunal, whether exclusive. 
Section 9, Civil Procedure Code, recognizes that 

the jurisdiction of the Civil Court may be limited 

expressly or impliedly. Ifthere is a Special Tribunal 
appointed by an Act to decide questions as to rights 
created by that Act, then the jurisdiction of that 

Tribunal is exclusive, except in so far as is expressly 

provided for or necessarily implied. It cannot be 

said that there ie an ouster ofthe jurisdiction of the 
ordinary Courts because such Courts never had any 
such jurisdiction. Taraprasap Suku p, ABUL KASEM 

KHUNDKAR Cal. 746 

* §,47. Se Oivil Procedure Code, 1908, 
O. XXI, rr. 58, 63 . 538 

—— — 8. 47 —Ezecution—Property taken by decree- 
holder in excess of terms of decree—Application 
for restoration lies to executing Court—No separate 
suit lies to recorer such property. 











‘we, No separate suit can lie forthe recovery of lands 


taken by the decree-holder in excess of the terms 


. of his decree; if the decree-holder has been put 


INDIAN OASES 


of a decree, isheld by the judgment-debtor 
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in possession of excess land by the officer of the 
Court executing the decree it is but just and proper 
that that executing Court itself must undo the 
wrong by ordering the decree-holder to restore it 
back under s. 47, Civil Procedure Code. (HAGANLAL 
ASARAMJI Oswauv. Yap ALI BEG Nag. 529 
s. 47, O. XXI, r. 64— In execution, property 
held by judgment-debtor, sought to: be sold— 
Question whether property is held as wakf pro- 
perty, if can be determined in execution proceedings 
Whether the property sought to be sold in execution 
as A 
wakf property in which he cies beneficial inter- 





est, ig a question arising between the parties to 
the suit in which the decree wis passed which has 
to be determined in execution proceedings. 
HEMRAJ RADHOWJII v.S 'AHB2AN MOHIB Stnd 692 
s 47, O XXXIV, r. 1— Mortgage suit— 

Property ordered to be sold— Auc ton-purchaser 

purchasing property in execution of simple money 

decree after final decree in mortgage suit, whether 
representative of judgment-debtor—Whether can be 
impleaded in execution. proceeding of mortgage 

decree—Transfer of Property Act (IV of 1882), 

e.!1—Attachment of mortgaged property im 

execution af money decree—Attaching decree-holder, 

whether necessary party to mortgage sutt. 

An action-purchaser who has purchased property 
at an auction sale in execution of a simple money 
decree against a judgment-debtor whose property has 
been ordered to be sold in a mortgage suit after 
passing of final decree is a representative of the 
judgment-debtor within the meaning of s. 47, Civil 
Procedure Code and can therefore be impleaded as 
a party in execution proceeding of the mortgage 
decree. : f 

An attaching decree-holder has no interest in, or 
charge on, -the immovebls property attached and 
therefore when a mortgaged property is attached 
in execution of a money decree against the judgment- 
debtor, the attaching decree-holder is not a necessary 
party within the meaning of O. XXXIV,r. 1, Oivil 
Procedure Code, to a suit by the mortgagee. 
ALLIANCE BANK of Srta, Lro o F.B Pow. 

All. 1007 
—— s. 50 (2). Sge Civil Procedure Code, 1908, 

O. XXI,r. 10 374 
s.60— Decree against railway employee, 

member of Mutual Relief Fund—Wife appointed 

nominee of policy of Fund—Death of employce 
during service—Amount payable by Fund, if can 
be attached in execution of decree—Ownership of 
fund and interest of deceased whether vested tn 

WITÉ, 

A ee employee against whom a decree was 

assed was a member ofthe Mutual Relief Fund and 
had appointed his wife asa nominee of the policy 
of the fund. The certificate of membership of the 
fund provided for the payment ®f pecuniary relief 
in the ease of death or retirement from service to 
the member or “ his undermentioned nominee or 
the legal heirs of the nominee.” The employee died 
during service and subsequently the decree-holder 
sought to execute the decree by attachment of the 
amount due om the ripe policy of the deceased 
judgment-debtor in the hands of garnishee, the 
Mutual Relief Fund : ° : 

Held, that the deceasedehad no int@rest in the 
Relief Fund which passed on his death to his legal 
representatives so as to be attachable. The owner- 
ship of the Relief tae therefore, of the inter- 
est of the deceased in had been trangferred to 
the trustees of the fund and there was a vested trustin 
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favour of the wife, the nominee. Althoughtrust in 
favour ofthe wife was 4 contingent trust, the con- 
tingency having occurred before the judgment- 
creditor effected any attachment, the trust in favour 
of the nominee ceased to be contingent and the 
amount payable by the Mutual Relief Fund became 
payable to the wife and was not liable to attach- 
ment by ‘the creditors of the deceased. Kasurpar 
v PARSRAM WADHUMAL Sind 296 
— 8. 60—Motor-iractor, whether an implement 
of husbandry and exempt from attachment. 

The “implements” of the husbandman corres- 
pond to the “tools " of artisans. Section 60, Civil 
Procedure Code, speaks of implements and cattle 
which term applies to bullocks as well. It would 
be absurd to say that bullocks are implements, A 
motor-fractor which is a substitute for bullocks 
cannot be regarded as an implement within the 
meaning of s, 60, and is not exempt from attach- 
ment. The more so when at the time it was attach- 
ed, it was being used for driving a flour-mill, i. e., 
for an industrial purpose, BBALIGRAM Vv. SHEOPRATAP 

Nag. 656 
$. 60 (1) (c —Factors tobe considered in 
determining, whether a personis agriculturist—~ 

Owner of land not cultivating it himself but 

letting it out is not agriculturist. 

In order to decide whether a personis an agri- 
cniturist, the following factors should be considered: 
(1) Whether a person is an agriculturist or notis 
‘not a question turning on source of income but on 
nature of occupation. (2) A person may have many 
occupations. Ifoneof them is agriculture and for 
that purpose a house or building is occupied, pro- 
tection can be claimed (3) A person who owns land 
and lets it reserving either money or produce is not 
an agriculturist but a landlord. (4) A person who 
cultivates the land as 8 labourer, though neither a 
landowner nor a tenant, is an agriculturist (5) Ifa 
man cultivates the land with his own hand or by 
means of labourers whose activities he directs he is 
an ogriculturist whether he operatesona large or a 
smali scale Jfhe has no connection with the lend 
except tliat he owns it and people work for him, he 
may or may not be an agriculturist according to 
circumstances. 

An owner of land who does not cultivate the land 
himself but lets out his lands on batai (reserving 
share of produce instead of money rent), is not an 
agriculturist GOWARDHANDAS v. MOHANLAL 

Nag. 688 

~ S, 60 (1) (m)— Contingent interest— T'estator 
bequeathing income of share of estate to A and hig 
wife W—Upon death of either Aor W, hisor her 
shareto go to their surviving sons— On death of 
remaining parent capital and income to belong to 








lawing children equally —- Upon death of testator» 


and during life time of A and W interest of one 

of sons of A dnd W, whether can be attached by 

his creditora. 

Although a contingent intercat can be made the 
subject of a voluutary transfer, such an intercst can- 
not be made the subject of a forced sale in attachment 
proceedings. 

The testator provided by a codicil that the income 
of three-sixteenth share of the residuary estate 
Should be divided between his nephew A and W his 
nephew's Wife. On the death of one of them, his or 
her share of the income should belongto their four 
children or survivors of them in equal proporticns, 
and when the remaining pasent dies, the capita) and 
a income ghould belong to the'bjldren then living in 
equal proportions. After the death of the testator 
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and during the life-time of A-and W, the creditor 
of P who was one ofthe four sons of A and W sought 
to attach the interest of P in tne income and capital 
of the three-sixteenth share inthe estate : 

Held, that the inte:est of P under the codicil was, 
during the joint lives of his father and mother, un- 
questionably contingent, both as to income and as to 
corpus. It was, therefore, expressly protected from 
attachment by the plain terme of the Proviso (m) to 
s. 60 (1), Civil Procedure Code. PESTONJER Bi ICAJEE 
Firm v. Patrick H. ANDERSON C 995 
—s.63. Sree Civil Procedure Code, 1908, 

5. 73 376 

sS. 66-—-Claim by person alleging that 
exceution purchase was either on his behulf or by 
himself jointly with certified purchaser asa result 

agreement—If barred by s. 66. 

Section 68, Civil Frocedure Code, operates as a 
bar to a claim by a person who alleges thatthe actual 
execution auction-purchase was either on behalf of 
himself exclusively or of himself jointly with the 
certified purchaser, whether the purchase is alleged 
tobe in exeentionof an express agreement or other- 
wise, for it isclearthat no benam? purchase can ever 
be otherwise than as the result of an agreement of 
some sort between the principal and the benamédar; 
nor does the fact that the principal claims only to 
have provided a part of the purchase money and to be 
entitled to only a share inthe property purchased 
make any difference in principle. Sciva SHANKAR 
SAH v MANBHARAN RAI Pet, 295 
-S 73. Sge Civil Procedure Code, 1908, 

O. XXXVIII, r.11 987 

ss. 73, 63—Two Courts of same grade 
attaching same property of judgment-debtor—Sale 
by one of them—Creditor in other Court, if can 
claim rateable distribution without applying for 
execution tn Court holding assets, 

Section 73, Civil Procedure Code, is to be read 
together with 8.13, Where the property of a judg- 
ment-debtor has been attached by two Oourts of 
the same grade but the property has been sold by 
one of them, the proceeds so received shall be 
deemed to have been received by it on behalf of 
all the Courts in which there have been attach- 
ments in execution of the decrees, prior to the actual 
receipt of the assets, and the decree-holders in 
all such Courts are entitled to rateable distribution 
under s. 73. In such cases no application for execu- 
tion is necessary to the Court which held the assets 
before their receipt. SIMLA BANKING & INDUSTRIAL 
Co, Lrp. LAHORE v. InpDs-swiss Trapine Co, Larp. 
CALCUTTA Lah. 376 

ss. 75, 100—LHvidence of Commissioner and 
his report, value of—Judye, if can reject it—Judge 
not accepting tt, if should call for further report. 

The report and the evidence of the Commissioner 
himself is nothing more than evidence in the cage 
which the Judge is entitled to accept or reject, 
The fact that he does not accept such evidence or 
report does not make it incumbent on him to call 
for further Commissioner's report and his failure 
to dogo is not anerror of law when both parties 
had given evidence on the point. Bans: SINGH v. 
UHAKRADdAB PRASAD s Pat. 566 
8s. 80—Alternative gnd lesser claim not 
mentioned in notice —Plainttff's right tð have suit 
tried on issues claimed in notice, if affected. 

Au aiternative and lesser claim which is not men- 











tioned in the notice cannot derogate from the plains 


tiff's rightto have the suit tried on the issue whath 
is claimed in the notice. EEORETARY or STATE FOR 
INDIA v. NAGORAO Nag. 711 
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~ S, 80- Object of notice — Full details of 
claim, if must be stated in notice—Spirtt and 
intention of 8. 80 not violated—Object of notice 
achieved—Notice is valid. 

The object of giving a notice of two months to 
Government which is prescribedin s. 80 of the Civil 
Procedure Code, is to give Government sufficient 
warning of a case which is about to be brought 
against jt, so that Government may, if it so wishes, 
compromise the case, or afford restitution if it con- 
siders that restitution is due, without recourse being 
had to a Court of Lawin which Government might be 
mulcted in costs. It is necessary to impori a little 
common sense into notices under s, 80. The Court 
should look at the wording of a notice and interpret 
it in the light of common sense The plaintiff is 
not bound to state in his notice in full detail the 
relief he would claim. When the object of the notice 
is achieved and there has not been any violation to 
the spirit sud the intention of s. 89, notice is valid. 
Seoretary oF STATE FOR INDIA v.Nacorao. Nag. 711 
— §.100 





Sre Civil Precedure Code, 1908, s. 75 566 
Ser Civil Procedure Code, 1998, O. XLI, r. 11 a95 
Ser Second Appeal 39,285 


8,100—Considered judgment of trial Court 

—Appellate Court while reversing it, failing to 

consider material piece of evidence militating 

against its own view—Finding of such Court should 
not be accepted as finding of fact. 

Ifan Appellate Court, while reversing a well-con- 
sidered judgment of the trial Judge, fails to advert to, 
or in any way indicate that it has considered a most 
material piece of evidence which militates against its 
own view, the finding of such Court is not to be 
accepted asan unassailable finalfinding of fact. 
GaGinent Bapayya Y. GAGINENI RAMAKRISUNAYYA 

Mad. 265 

$.100~Question of law raised for first time 

upon facts admitted or proved, if can be 
entertained, 

Per Mackney, J—Whens question of law is raised 
for the first time ina Court of last resort upon the 
construction of a document or upon facts either ad- 
mitted or proved beyond controversy, it is not only 
competent but expedient in the interests of justice to 
entertain the plea. Maune Po Zaw v. MAUNG AN 
Rang. 6 


s. 100, O. XLI, r. 22 (1)— Scope explained 
—§, lil, restricts power of second appezi— 
Respondent in appeal under s. 100, if can challenge 
findings of facts—Purpose of O. XLI,r. 22 (h, 
explained, 

Per Mya Bu, J.—Section 100, Civil Procedure 

Code, is an enabling section. It enables a party 








aggrieved by a decree passed in appeal by a 
Court subordinate to the High Oourt. Sec- 
tion 101 restricts the grounds of such appeal 


only to the grounds mentioned ins, 110, Theres- 
triction is imposed on the party appealing against 
a decree passed in appeal by a Oourt subordinate 
to the Bigh Court, There is thus nothing in the 
language of these two seetione which give counten- 
ance to the view thaf a respondent in an appeal 
under s. 100, Civil Procedure Code, is debarred 
from challenging the correctness of the findings of 


wmifact of the First Appellate Court which, in spite of 


8 findings, dismissed the appeal. On the other 
hand, under O. XI l, r 22 (1), itis open to a res- 
pondent to suppoit the decree under appeal on any 
of the grounds decided against him in the Oourt 
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below. Order XLII, r. 1, provides that . the rules 
in O. XLI, ball apply, so far as may be, to 
appeals from appellate decrees, If the statement that 
a Court of second, appeal is bound by the findings 
of fact of the First Appellate Court holds good, 
both as against an appellant and as against a 
respondent, it is inconesivable that the Legislature 
permits a respondent to support the decree of the 
lower Appellate Oourt on any of the grounds decid- 
ed against him in the Oourt below in a case in 
which there are both issues of fact as well as issues 
of law or issnes of mixed fact and law, Where a 
respondent takes any cross-objeqjion to the decree, 
such cross-objection would be go¥erned by the rules 
of procedure governing an appeal, becanse under 
O. XLI, r. 22 (13, a cross-objection must be such as 
the respondent could have taken by way of appeal, 
Tt is to be noted that a cross-objection is a cross- 
objection to the decree, and where the decree is 
entirely in favour of the respondent, there is 
nothing to which it is necessary for the respondent 
to take cross-objection. Ma Lon v. Ma Mya May 
Rang. 946 


§.102—Suit for recovery of terminal taz 
on movable property valued at less than Rs. 500— 
No second appeal lies. 

Tt is the nature of the suit and not the Court in 
which it is tried that determines the right of 
appeal within the provisions of s. 102, Civil Proce- 
dure Code. No second appeal lies in a suit for 
recovery of taxes upon movable property having as 
its subject-matter property worth less than Rs. 500. 
LARKANA MUNICIPALITY v. GOKALDAS MEWALDAS 

Sind 927 

—— sS, 104 (1) (f). SER Civil Procedure Oode, 
1968, s, 2 (D and (14) 799 

~-8. 115. 

Ser Bengal Local Self Government Act, 1885, 

as, 18-B, 148 746 

See Bengal Municipal Act, 1932, ss. se Sd 











39-B 
SER Civil Procedure Code, 1908, O. IX, r.13 928 
SER Succession Act, 1925, ss, 192 to 194 103 


$.115—Application to sue as pauper, by 

Official Receiver in charge of insolvent’s property 

— Court disallowing application following ruling 

of other High Court to which it is not subordinate, 

in absence of ruling of ttsown High Court— 

Revision, if maintainable. 

When a Court has jurisdiction to decide a ques- 
tion and has decided it whether rightly or wrongly, 
there Gan be norevision under s. 115, Civil Procedure 
Oode, as even if the Court has decided the question 





wrongly, it has not exercised its jurisdictionillegally - 


or with material irregularity. f 
Where a Court disallows an application of an Offcial 
Receiver in charge of an insolvent’s estate, to sue as a 


-pauper and has exercised its jurisfliction following a 


ruling of a High Court to which it isnot subordinate, 
in the absence of a ruling of the High Court to which 
it is eubordinate, the Court cannot be said to have 
exercised its discretion illegally or irregularly and 
no revision lies against such order. Bapri Nats v, 
RAM OwANDRA m l Oudh 1001 


—-——§. 115 —Court having jurisdictton—Decision, 
whether right or wrong, if ground for interference. 
Wherea Oourt has ticisdiesion to decide points 

arising in a suit, whether its decision is right or 

Wrong inlaw, that would not be aground for inter- 

ferencein revision, Fiks OHANDU Lat Parma Nano 

v, Messrs Grauams Teadine Oo. Inh. 706 

8.115—Failure of Court to exercise juris- 
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diction due to wrong interpretation of law— 

Interference in revision. 

It depends upon the facts of each particular case 
whether or not the High Court will interfere in 
revision on the ground that the lower Oourt has 
failed to exercise its jurisdiction owing to wrong 
interpretation of law. PARYAG SABU y. OHANDRAOHUR 


Deva , Par. 845 
—— 8.144. ; 
SEE Agra Tenancy Act, 1926, s. 242 39 
SEE Court-fees 464 


———5. 144— Payment to party's Vakil~ Payment 
not certified— Application for restitution. 

The vakalat execyted by a party in favour of the 
Vakil implies a pwer to receive money out of 
Court on that party's behalf. The fact that 
the payment tothe Vakil was not certified to the 
Court will not defeat the application for restitution. 
KANDALAKUNTA HANUMANTAPPA v. MULLANGI GO9LAPPA 
s Mad. 994 

S. 144—Whether includes orders as well as 
decrees. 

Section 144, Civil Procedure Code, can be extend- 
ed to include orders as well as decrees. Firm MUKAT 
Besant Lat Tzs PAL y, Dina Nata Lak. 336 

ss. 144, 151—Appeal—Not all orders passed 
under inherent jurisdiction are appealable—Orders 
passed to expand remedy given by procedural section 
are appealable—Order passed for restitution, after 
setting aside order of confirmation of execution 

sale—Order is under s. lal and not under 8. 144 

—Such order 7s appeaiable, 

Anorder does not necessarily become appealable 
merely because it is passed under the inherent 
jurisdiction. lf, however, the inherent powers are 
used to expand a remedy inorder todo justice to 
cover a case not within the exact words of, but 
within the purpose of a procedural section, the Court 
is in effect using its inherent powers to act as if 
the order were made under the section in question, 
In such a case even ajustice demands that one 
side should be‘given a remedy, and the other side 
should, as a matter of justice, be allowed the right 
‘to appeal that would have existed had a particular 
section really applied instead of its being applied 
by means of a -fiction. 

Where, therefore; after setting aside an order of 
confirmation of sale held in execution, an order for 
restitution is’ passed, such an order is in fact an 
order under s. 151, VUivil Procedure Code, and not 
one under s. 144, and is by analogy appealable. 
OHAMPaBal v. DAULATRAM SaARMA Nug. 677 


S. 149. See Pauper 271 
——- sS, 151, 
Sze Civil Procedure Code, 1908, 8. 144 677 


Sze Civil Procedure Code, 1:08, O. XXI, rr. 1 and 2 
70 

Sze Civil Procedure Code, 1908, O. XXI, r. 13 (7) 
162 


6 
Sez Civil Procedure Code, 1908, O. XLI, 1.1 245 
S. 152— Court muking alterations in decree 
after considering document of account produced 
after passing of decree—Alteration, if justified 

under s. 152. 

Where tbe alteration made by the Court in the 
decree is obviously the result of faking into con- 
sideration a document which was produced by the 
opposite pasties alter the decree had been passed, 
the alteration isnot merely a correction of a clerical 
or arithmetical mistake orof an accidental slip or 
Omission, but is an alteration of the decree in a 
substantial manner in view. vf the accounts produc- 
ed by thè opposite parties dt € stage when they 
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were not entitled to do so. Such procedure cannot, 
be justified by reference to the inherent powers of a 
Court under a, 152, Civil Procedure Code. BALOHAND 
v. Nagarn Dass All. 810 
mmm (Y {| r, 10., Bee Oivil Procedure Code, 1908, 

O. XLILL, r.i (u) 1004 


n 0.4, r. 10—Scope—Court, after trial thinking 
ihat claim of oneof claimants should be dismissed 
—Name of such person, if can be struck off under 

O. I, r. 10— Proper procedure, 

When r. 10, O. I, Civil Procedure Code, provides 
that the Court may strike out the name of a party who 
has been improperly joined as plaintiff or defendant, 
these words have reference to the suib as framed and 
it cannot possibly be suggested that any person who 
claims to be the owner of an equity of redemption is 
hot & proper party to a suit for redemption of the 
mortgage. It was certainly never intended that the 
claim of a necessary party should be first tried and 
that his name should then be struck off the record on 
the ground that his claim ought to be dismissed 
before any decree hasbeen passed Such a procedura 
can only lead to multiplicity of proceedings. Where 
therefore a Gourt thinks after the trial, thatthe claim 
ofoneof the claimants should be dismissed, the 
correct procedure is not to strike outthe name of 
that person under O. J, r. 10 but to pass a decree 
dismissing the claim of that person MANOHAR Lat v, 
Rosuan LAL Lah. 685 


m O, ||, r, 2 (3)—Leave under—Application for 
leave, when can be made—Considerations to be 
made by C urt stated. 

The question whether leave for particular purposes 
should be obtained before the institution of the suit 
or could be obtained later will, in cases not governed 
by any definite statutory time limit, have to be decid- 
ed according to the bearing of the leave upon the 
jurisdiction of the Court to entertain the particular 
suit or its bearing upon the constitution of the parti- 
cular action or the significance of other considera- 
tion. 

Where leave is not a condition precedent to the 


jurisdiction of the Oourt to entertain the particular . 


action, there is no inherent necessity that the ap- 
plication for leave should be made before the in- 


stitution of the suit itself or at least along “with the - 


plaint. Where the objection under O. II,r.. 2, Civil 
Procedure Code arises, the omission to ask for a 
particular relief is not a defect that goes to the main- 
tainability of the very suit in which leave should 
have been asked for; it only entails a disability as 
regards subsequent proczedings. It may be that as 
a matter of prudence the plaintiff will do well to 
make the application for leave even before he files 
his plaint or at least along with his plaint, because 
he will otherwise be runningthe risk of the applica- 
too late to set 
matters right. Kut that is different from saying that 
the Court has no power to grant leave unless the ap- 
plication is made before the institution of the suit or 
along with the presentation of the plaint, The Court 
when calied upon to deal with such an application 
will ordinarily have to consider whether the grant 
of leave to reserve certain remedies will, in the circum- 
stances, be appropriate in the sense that ıt will not 


give an unfau advantage to theeplaiatiff or impose an | 


unfair burden on the defendant. <A question of this 
kind canas well be dealt with by the Court during 
the pendency of the suit as before its institu- 
tion, DABA VENKAYYA v. H@para VENKATA Rao 

Mad. 9&3 
O. H, r, 14—Secretary of Stute represented 
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by Collector defendant in suit—Court, if can 

require Collector to produce old paimash registers 

in original on ground that he is agent of Secretary 

of State. 2 

It is the Collector'S duty under Regulation XXVI 
of 1802, to keep patmash registers according to 
the forms prescribed by the Board of Revenue 
and to keep such registers open at all times to 
the inspection of persons concerned in seeing them. 
His custody, therefore, of these public registers is 
for the performance of a statutory duty imposed 
upon him, and certainly if such public registers 
are produced by him in the absence of a summons 
simply beeause he happens to represent the Secre- 
tary of State for India in Council in a particular 
suit, the statutory duly of keeping the registers 
open for inspection to the people concerned therein 
cannot be performed. In a suit where the Sacretary 
of State for India represented by the Collector is 
the defendant, the Courtis not justified by theterms 
of O. IV, r. 14, in requiring the Oollector to pro- 
duce the paimash registers in original on the 
ground that he was an agent of a party to the 
suit. The fact thatthe Oollector acts asan agent 
of the. Secretary cf State for India in Council in a 
particular suit does not make him an agent of the 
Secretary of State for India in Council for all pur- 
poses, nor can it be said that every document in 
the possession of the Collector in one capacity or 
another must be deemed to be in possession in his 
capacity as agent of the Secretary of State for 
Jodia in Council in a particular suit. Apart from 
this, it is very undesirable that public documents 
should be produced in response toa summons 
(vide r. 76 of the Civil Rules of Practice) Szorzrary 
oF Stats v. O. KRISJNASWAMI IYYAR Mad. 988 


—— O, fll, rr. 1, 4—“Applying”, meaning of— 
‘Acting’, if includes ‘applying —lèr. L.and 4, expla- 
nation of—Pieader applying on behalf of client, if 
must have authority from him in writing. 

A Pleader who puts in an application on behalf of 
alitigaut acts for him and cannot therefore do so 
unless heis authorized in writing by him. It is true 
that, while r. 1 of O. HI, Oivil Procedure Code men- 
tions three functions of a ‘Pleader, viz, ‘appearing’, 
‘applying’ or ‘acting’, sub-r (Dand subur, (j)of r. 4 
merely deal with ‘acting’ and ‘pleading’, respectively, 
but that does not indicate that ‘applying’ is not 
covered by ‘acting’. “To apply’ is to do something 
more than ‘to appear’ or ‘to plead’. It is to take some 
active step on behalf of a person and thus to act for 
him. ‘Applying’ therefore is included in ‘acting’ and 
this is why no separate provision has been made by 
the Legislature in relation to this function of a 
Pleader. To hold otherwise would lead to absurd 
results. Rule 4 of O. III being silenton the point of 
applying, any Pleader without any authority from a 
litigant and without putting in any memorandum of 
appearance would be in a position to present any 
application on his behalf. .Thia obviously could not 
be the intention of the Legislature. BASHIR AHMAD V, 
Mes. Mary MINOK Lah. 755 


~ O. IX, r. 2—Court ordering plaintiff to 
file process fees before fixing date for appearance 
of defendant Order, if good—Proper order. 
Uourt has no power to require a plaintiff to file 
process-fees before fixinga date for the appearance 
of the ‘defendant. The plaintifi may elect if he 
~wepleases to secure the presence of the defendant with- 
oN of process at all; but if by the date fixed 
for the defendant's appearance, the defendant does 
. pot appear and the plaintif has not paid process- 


INDIAN CASES < 


T1989. 
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fees and taken the necessary steps for issue of process 
the suit is liable to be dismissed under 6, IX, r. 9. 
The proper order is an order fixing a date for the 
appearance of the defendant ind directing the plain- 
tiff to file process-fees within a reasonable period 
short ofthat date. SRIPATI SARAN Prasap Sinea v 
INDARJIT MARTON Pat. 563 
~ O, IX, r.13—Summons served on defendant 

months before suit fixed for ex parte hearing— 

Defendant absent when case was heard and ex 

parte decree passed—He subsequently appearing 

and applying for time to file statement—Ex parte 
decree if can be set aside, 

A pereon ee as OWA interest cannot 
expect leniency from the Oourts toder O. . 
Civil Procedure Oode. aii 

A defendant was served with summons *many 
months before the suit was fixed for ex parte hear- 
ing. On such day he-was absent when the suit was 
called out, heard andan ex parte decree was pass- 
ed. He, however, appeared after sometime on the 
se day and applied for time to file a written state- 
ment : 

Heid, that the conduct of the defendant did not 
show that he was earnest in defending the suit, - 
He was not, therefore, entitled to get the decree 
set aside. RADHIKA Moiun KARMAKAR v, SURENDRA 
NATH ACJARJI Cal. 203 
O. IX, r. 13,8. 115—Final decree passed in 

absence of defendint—Applicability of O. : 

T. 13—No illegality or wregularity committed by 

Court tn seliing tit aside—~No interference in 

revision. 

A final decree in a mortgage suit passed in the- 
absence of the defendant isan ex parte decree and . 
as such the Court has jurisdiction to set it aside 
under O. IX, r. 18, Civil Procedure Code, and where no : 
illegality or irregularity is committed by itin the’ 
exercise of that jurisdiction the High Court cannot 
interfere in revision. IRATAP NARAIN 2. Baagwatt 


—— ne 





SINGH Oudh - 
O. XXI. Sze Execution j 148 
—-—— O. KAI, rr. 1 and 2,0. XXII, r, 3, s. 151° 


—Preltminary decree passed in mortgags suit — > 
Judgment-debtor applying for recording partial 
satisfaction, before preparation of final deeree — ` 
Judgment-debtor absent on date: of hearing but 
application dismissed on merits—No appeal prefer- 
red—Second application for restoration of former 
dism’ssed—Appeal—First application held feli 
under O. XXIII, r. 3—Second application held 
was under s. ll and order of dismissal was not 
appealable, - 

A mortgagee obtained a preliminary decres for sale 
on the basis of a mortgage and made an application for 
getting that decree made final, The judgment-debtor 

ut in an application before passing of the final 
decree to the effect that subsequent to the passing of 
the preliminary decreehe had paidga certain sum to 
an agent of the decree-holder. The Court entertained 
the application and at the time when it was to be 
heard, the judgment-debtor not being present, dis- 
missed it after considering if on merits. The judg- 
ment-debtor did not appeal against the order of 
dismissal but made another application for the 
restoration of thefofmer. This application was also 
dismissed, The judgment-debtor appealed against 
the order dismissing the second applications: 

Held, that the first application ofthe judgment- 
debtor did not fall either under s. 47 or O. XXI, rr. 1 
and 2, Civil Procedure Code, but under O. XXIII, 


r 3; ie 
Held, further that tfe second application Ynvoked i 


e 
+ 
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the inherent power of the Court under s. 151, Civil 
Procedure Code, to restore an application which had 
been dismissed and the order of the Court being passed 
under s. 151 was not appealable. MUNNI SINGH v. 
COLLECTOR oF BENARES : All. 70 


O. XXI, r. 2—Executory contract, if can . 


be subject of adjustment Compromise not extin- 
guishing. plaintiff's right under preliminary dec- 
ree but providing for their revival in cuse of 
default — Such compromise, tf adjustment. >. 
An executory contract may form the subject of 
an adjustment. But where the compromise does 
not completely extinguish the rights of the plaintiff 
under the preliminary decree but provides for their 
revival in cases of default, such a compromise is 
not adjustment. V.N. A, Fram v. BANK oF CaBTTI- 
NAD, LTO. Rang. 875 


————O.XXI, r. 10, $8.2 (5), 50 (2)-T ransfer of: 


decree to other Court for- execution— Proceedings 
tn execution are initiated by application in 

> execution—Receipt of decree on transfer is merely 
“ministerial Act—Decree from Court in India trans- 
ferred to Court tn Burma before separation of 


.Burma—A pplication for execution after separa-" 


tion of Burma-~~Burma Court, tf can execute it 
—S.10, Government of Burma Adaptation of Laws 
Order, 1937, whether applies—Whether application 


to add legal representative of deceased judgment- ` 


debtor should be made to Court passtng decree or 

-to Court executing decree, ts mutter of procedure 

and not of jurisdicttion—Defect might be waived in 

case of non compliance with procedure. 

In a case where a decreejs transferred to another 
Court furexecution, it is the application for execution 
which initiates the proceedings in execution. The 
receipt of the decree on transler is a mere ministerial 
act. 

A decree passed bythe Oourt of the Subordinate 
Judge, Devakotta, Madras, was transferred to the 
- Henzada Court Burma, for execution, on October 17, 
1936, and was received by Henzada Uvurt on October 
29, 1938 
May 19, 1937, i. e., after the separatiun of Burma which 
took place on April 1, 1937 : ; 

Held, that the decree of. the Devakotta Court be- 
_ @ame.a foreign decree as the application forexecution 
‘ ‘wag made.after separation of.. burma and the Court 


‘in Burma had therefore no jurisdiction to execitterib. 


S., 10, Adaptation of .Laws Order bad no application 
tothe case as it referred only substantive - rights 
acquired and not to mere matters of procedure. ‘Ihe 
substantive right of the decree-holuer to get his 
money from the judgment-debtor was not touched. 
The matter as to whether application to add legal 
representatives of a deceased judgment-debtor must 
be made to the Court which passed the decree or 
can be made to the Court executing the decree also, 
18 one of procedure and uot of jurisdiction. The 
jurisdiction of the executing Oourt over the subject- 
matter continues as before, but a certain procedure ig 
prescribed forthe exercise of such jurisdiction. if 
there was non-compliance with such procedure, the 
defect might be waived. No litigant has a vested 
Tight in a matter of procedure. MUTHUKARBUPPAN 
OMETTYAR V. OELLAMI AOnI . fang. 374 


-O XXI, rr.13 7), 89, 90, s. 151—Haif 
share tn @rturin"spec.figd property brought to sule 
as belonging to judgnent-devtors—Hauct share of 
each judyment-uebtor not specified—W nether 
material irregularity—Person not adopting 
remedies under O. XXI, rr’ 89 or YU, for seting 
aside se—Inherent powers'cannop be invoked. 


> 1G LAN 
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Au application fur execution was mide un - 
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A deeree-holder asked the Court to bring to sale 
certain properties described as s half share be- 
longing to the judgment-debtors in certain specifi- 
ed holdings, What was tho exact interest of each 
of the judgment-debtors individually in the proper.y 
was not specified. lt was stated that the whole of 
this half share belonged to the judgment-debtors. 
The sale was challenged on the ground that it had 
not been specified exactly what share each of the 
different judgment-debtors pogsessed in the proper- 


Feld, that it was not necessary that this should 
be done. The decree-hulder held a decrea against 
each of the judgment-debtors. He had brought 
this property tu sale because ib was the property 
of one or other or all the judgment-debtors 
and that was sufficient for his purpose. What 
the Court sells is the right, title and interest of 
the judgment-debtors in this property. It is no 
part of the Court's duty to enter into an enquiry 
asto the exact proportion of each of the judgment- 
debtor's interest in this property. 

When there are specific provisions in the Code 
for the remedy which a party seeks, it is not open 
to him, after his failure to adopt those remedies, 
within the period allowed by law, to appeal to the 
inherent powers of the Court under s. 151, to ob- 
tain that remedy. Where, therefore, & person has 
not availed of the provisions of rr. 89 and 90 of 
O. XXI, Civil Procedure Ovde, for getting the sale 
get aside, he cannot seek to invoke the inherent 
powers of the Court to set aside the sale ARUMU- 
GAM UNETIYAR v. RaMANATHAN OagTTYAR fang. 162 
O. XXI, rr. 58,63, S. 47— Person having 

two capacities, one as representative of judgment- 

debtor and the other his personal capa.ity — 

Objection by such person that property belonged 

to him — Objection, if can come under Q, XXI, 

r. 08—-Objection dismissed—-Sust under 0. XXI, r. 63 

if can be instituted. f 

The objection between the representatives of the 
judgment-debtor and the decree-huolder 1u relaticn to 
property taken iu execublul Is an objection uader 
a. 47 of the- Oivil Procedure Code, and not a cage 
under O. XXI, rr. 58 and 63. But where the objector 





“ holds two capacities, one asa representative of the © 


judgment-debtor and the other his personal capacity 
and comes forward and claims the property to be his 
own personal property, there is no reason why his 
objection should be-limited to one under 8. 47. Hig 


` application can be treated as one under O. XXL, r. av, 


and where he fails in his objections, he can bring a 
suit under O. KAI, r. 63. Lac.mr LAL 9. SRINIWasit 
Rau Kumar Firm __ Put. 538 
O. XXI, r. 63—Occupancy rights of judg- 
ment- debtor uttuched in execution of decree—Suit 
by landiord for declaration that occupancy Tights 
could not be attached, if maintainable. Se F 
Where in execution ofa deeree against the judg- 
ment-debtor his occupancy rights are attached, the 
landlord of the land in which these rights are held 
can bring a-suit under O. XXI, r. 63, for a declara- 
tion that occupancy rights could not be attached 
and sold in execution ofthe decree, Firm Karas 
Quand SHANKAR Das v. AMAR AUB Lak. 58 
aww Q, KAI, 6,64. SEB Civu Procedure Coue, 
1905, 3.47. - ME s .. 6&2 
——— — O XXI, rr. 85, 86— Default in puyment 
of balance of purchase money—Court, whether 
na to re-seli property. : 
Under O. XXI, A 26, Uivil Procedure Oode, if 
there is default in payment of the balance of tM 
purchase money as required by O., XXI, r 85, it is- 
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obligatory on the Court to re-sell the property. The 
language of the rule is “the property shall be 
sold.” The discretion vested in the Court is only 
as regards the forfeiture of deposit. MONNI ArpRuz 
y. Sappant MIRA MoHIDEBN Mad. 320 (a) 
O. XXi, r. 89. See Contract Act, 1872, 
8. 72 717 
O. KAI, rr. 89,90. Ssg Civil Procedure 

Gode, 1908, O. XXI, r. 1907)" 162 
—— Q, KAI, r. 89 orr. 91, SEB PEN 











O. XXI, r. 90—Word ‘interests’, meaning of 
~- Interest must be tn existance at time of sale— 
Person obtaining interest in property after execu- 
tion sale—Whether can apply under O. KAT, r. 90. 
The word ‘interests’ as used in r. 90 of O. XXI, 

Civil Procedure Code, is not limited to proprietary or 

possessory interest in the property itself but extends 

toother kinds of interests, pecuniary or otherwise 
which is in any way affected by the sale. But what- 
ever the nature of the interest might be, the 
interest must be in existence at the time when the 
sale takes place and must be prejudicially affected by 
it and if it is created after the sale, it is inconceivable 
how it can be affected by the sale and give the person 
aright to set it aside, A person obtaining interest 
in the property sold in execution of a decree sub- 
sequent to such sale is not therefore competent to 
make any application under O. XXI, r.90, Vivil Pro- 
cedure Code, for setting aside the sale. KIRAN 

Baia Saua v. SUNITI Prova Sana Cal. 693 

—~———- OKA, rr. 90, 91—Hzecution sale set aside 

a Hotinguished debt is revived. 

As soon asthe sale in execution is set aside, the 
position of the decree-holder and the judgment-deb- 
tor is restored to the pcsition as it stood before the 
order was made: in other words, the debt which 
had been extinguished by the sale is revived as 
eoon as the order setting the sale aside is passed. 
Bross Bashi Roy v. Nacar Basy1 Oxoupsury 

l Cal. 748 

—— 0. XXI, r. 92 (2) Proviso—If relates to 
r, 92 (1). 

The proviso to y. 92 (2) O. XXI, Oivil Procedure 
Code, does not relate toy, Y2 (4). BIRDIOBAND v. 
GanraTt Sao l Nag. 256 
-——-— O. XXI, r, 97, Ses Limitation Act, 1908, 

Sch. J, Art. 184 Pie. 165 
mikara O, KAI, r. 100—Morigagee of tenant whether 

his legal representative—He, not party to suit 

against tenant— W kether, can apply under r. 140, 

0.. XXL, 

A mortgagee of a tenant cannot be said to be a 
legal representative of a tenant within the meaning 
of rr. i00 and 101 of O. XXI], of the Civil Procedure 
Code, and a decree passed against the tenant mort- 

agor does not affect the mortgagee unless he is made 

a party to the sujt. The mortgagee can, therefore, 

file an application under QO. XXI, r. 100. PARYAG 

Bany v. CHANDRAQHUB Deva; - Pat. 845 

AAI, r, 1Q00—Order under—Interference 

High Court in revision—Revision, if can be 

said to be mala fide--Hevision. i 

It is true that the High Oourt would not ordinarily 
interfere in revision with orders made in claim cases, 





“But this does not mean. that the High Court has no 


power to ynteifere in gach tases, or simply because 
thers ys andtber remedy open to the unsuccessful 
party ty way uf ieguler sult one may uecesserily 
conciuue that the application in revision wasa mala 
fide one. DIEGHMALA DEBI v. Sapay Paruya Cal. 40 
- O. XXI, r. 100—Furchaser of tranaferabdle 
holasng. whesker can appiy unasr O, X Ad, r, 100, 


v 


INDIAN OASHS 
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A purchaser of a transferable holding is not a re 
presentative of the judgment-debtor ande therefore, 
rima facie has aright to apply under O., XXI, r. 100, 
ADBUL Hassan v. Bist HAKEEMUNNISSA Pat. 831 





O. XXI, 6.103. Sze Limitation Act, 1908, 
Sch. I, Art. 11-A 40 
O. XXI, r. 103—Suit under, nature of— 





Relief for possession, if implicit—Such relief 
prayed for—Court-fee, tf should bead valorem— 
Judgment-debtor, if proper party to such suit. 

A suit which is tiled under rr. 63 or 103 of 
O. XXI, Civil Procedure Code, for the consequential 
relief insubstance is not one to seek possession but 
reversal ofthe executing Court's ader. It is evident 
that the restoration of possession is implicit in the 
setting aside of the executing Oourt’s order, It is, 
therefore, unnecessary and superfluous for thé’ plain- 
tiffs to ask for possession. Oonsequently the relief of 
possession, if asked for, would not necessitate a levy of 
court-fees on ad valorem basis. 

For the purpose of success in the suit under 
0O. XXI, r. 103, it is essential for the plaintiffs to 
establish their right not Only against the decree- 
holder but alsoagainst the judgment-debtor for the 
simple reason that they have to show that their 
title is independent of the judgment-debtor and that 
it is valid as against any right the decree-holder may 
have acquired in consequence of his decree, in such 
cases the judgment-debtor would be a proper, if not 
a necessary party, and in practice he is almost in- 
variably impleaded in -such suits. DINKARRAO 
D.apeao RAJURKAR v. RATANSI 4SARAM Nag. 837 
XXI, r. 104—Garnishee proceedings— 

R. 104, and following do not involve question of 

attachment~—Hffect of notice under r. 1U4—"Debt”, - 

meaning of-—~Ascertainment of accounts, whether 
necessary. 

Rule 104 of O. XXI, Civil Procedure Oode, and 
following rules do not involve any question of 
attachment at all, The effect of notice under r. 104 - 
is to give a warning to the garnishee that if he 
pays money owing by him to the original judgment- 
debtor, his creditor,an order may be made against 
him to pay whatever debt was due to his oreditor > 
from him to hie creditor's creditor. 





The mere fact that the amount due is not ascer- ' 


tained does not show that there ia no debt; within - 
the meaning of r. 104, O. XXI, Uivil Procedure Code. 


O. D. Lincoby y. R. W. ANDERSON Oudh 601 - 
imd O. XXI Plaintif dying after suit ie 


dismisaed—His legal representatsve, if can appeal 

without applying Jor being brought on record, 

The provisions of O, 14, Civil Procedure Code, 
do not apply where a party dies after a final decrea 
has been passed. Ji a plaintiff sues and dies after 


his suit has been dismissed, his legal representa- ' 


tive may appeal from the decree without making 
any application to be brought on the zecord in 
place. Risak SINGH v. UnaNDGI = ® Lah, 760 


O, KAI, r. 2— Requirement of O. AKALI, 
r. 2, if complied with where legal representative of 
one of plaintiffs is joined as defendant on his, 
refusal to join as plaintiff. m 

The requirement of O. XXII, r. 2, Civil Procedure | 





.. Code, is complied with when a legal representative of 


one ofthe plaintifie whois dead is added asa 
defendant in the suit on hig refusal to goin as & 
plaintiff. MANKI Kanak KATAN v, BUNDAR MUNDA 
bat. 834 
O. XXII, r. 10—Devolution of interest of 
be arrested— 





plaintiff — Trial of suit, if can 
Succacdvr-in-insereey, not apphytny fer Wve to 
x T + 
+ 7 2 


4 


- Vol, 179) | 
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` continue suit—Original plaintif, if can continue it 

—Successor whether bound by decision, 

The trial of a suit cannot be arrested merely 
by reason of the devolution of the interest 
of the plaintiff and the successor-in-interest may, 
ifhe chooses, obtain leave of the Court under 
O. XXII, r. 10, Civil Procedure Code, to con- 
tinue the suit, but if he does not do so, the original 
plaintiff may continue the suit and his successor will 
be bound by the result of the litigation, LiLABATI 
DABI v. OHITPORE GoLABARI Co., Ltn. Cal. 587 


——-—O, XXIII, r. 1—0. XXIII, r. 1, if applies 
where heir of deceased plaintiff merely refuses to 
joinas plaintiff but does not apply for withdraw- 
ing suitor abandoning part of his claim. 

Whege the heirs of one of the plaintiffs who is 
dead make no formal application for withdrawing 
the suit or abandoning any part of their claim but 
merely refuse to join as plaintiffs and the result of 
their refusal is that they never become plaintifis, 
O. XXIII, r. 1, Civil Procedure Code, does not apply. 
It would apply if after being brought on the record as 
plaintiffa, they withdraw from the suit or abandon 
part of their claim. Manx: KANAK Ratan v. SUNDAR 
MUNDA Pat. 834 

0, XXIII, r. 3. See Civil Procedure Code, 

1908, O. XXT, rr. 1 and 2 70 








discretionaru— Power, when to be exercised, 

The power of the Court under O XXV,r.1, is 
discretionary, and one which the Oourt ought or 
ought not to exercise according to the circumstances 
of each case, and unless it is shown that the exercise 
of the power is necessary for the reasonable protec- 
tion of. the defendant, the Court ought not to order 
security to be taken. OBLLULAR Otorsine Co, Lrp, 
y. Sen ABDUL & Co. Cal. 731 
———-—-O, XXXII, r. 3. Sez Bengal Tenancy Act, 

1885, s. 26-F 199 
——_——O, XXXII, rr. 3, 7— Person acting as de facto 

guardian ad litem—No formal order of appointment 

—- Proceedings, validity of ~Pravisions of r. 7 not 

complied with-—Compromise and decree held not 

binding on minor—Suit should be revived from stage 
where it was irregularly compromised. 

When a person acts as the de facto guardian ad 
litem ofthe minor the mere absence of an order 
formally appointing him as guardian ad litem is not 
fatal to the validity of the proceedings. 

Where a guardian ad litem compromises the suit and 
the provisions of r. 7, O. XXXII, are not complied 
with, the compromise and the decree passed thereon 
are not binding on the minor Even if the minor 
himself has signed the statement embodying the terms 
of the compromise he being not sui juris then. 

When such a compromise is not binding on the 
minor the proceedings in the original suit should be 
revived from the stage at which they were when the 
irregularity of the compromise was committed, 
Karaw OHAND v. NARINJAN SINGU Lah. 233 


—O. XXXII, r. 2 (1) (Rang.)—Person who has 
applied for leawe to sue as pauper may at any 
time apply for leave to paycourt-fee—On such 
application previous application „stands rejected— 
Platnt, however, is not automatically rejected— 
Court, tf under g. 149 allows him to pay court-fee, 
plaint mast be deemed to be stamped on original 
date of filing it. 

A plaintif, who has applied for leave to sue asa 
pauper in accordance with the, terms of O. XXXIII, 
may at anytime apply to the Court, under s. 149 for 

ve to pay the court-feé payable on the plaint. z, By 

| 4 
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—O, XXV, r, 1— Power under 0. XXV, r. 1, is- 


xir 
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making such application his prior application to 
susasa pauper must be taken to be aban doned snd 
will accordingly stand rejected, The plaint, however, 
is not automatically rejected when the petition to 
sueas a pauper is rejected In such cases the position 
is that there is before the Court a plaint on which 
proper court-fees have not been paid, but the provisions 
of a. 149, Civil Procedure Code, are available for the 
assistance ofthe plaintiff. The Court must exercise 
its discretion judicially and must consider all the 
circumstances of the case, including, of course, the 
fact that, if the application is granted, the plaintiff 
may, by presenting and subsequently abandoning 8 
petition for leave to sue as a pauper, have obtained 
a valuableextension of time, and that the Court, by 
exercising its discretion in the plaintiff's favour, 
may in effect be extending the limitation of time 
imposed by statute. If the Court exercises its dis- 
cretion in favour of the plaintiff and allows him to 
pay the requisite court-fee within the time to be 
fixed by it, then the plaint must be deemed to have 
been properly stamped on the date on which it was 
originally filed. Mataura Prasan v. R.A. PHILIPS 
Rang. 700 
—O. XXXIII, rr. 10,12, O. XLIV, r. 1—Order 
under O. XXXIII, r. 10, passed by trial Court— 

In appeal no such order made by Appellate Court 

—Government, if can apply for such order under 

r 12—Right to recover court-fees if lost. 

After a pauper suit under O. XXXIII, 
Civil Procedure Code, is disposed of, the Oourt is at 
liberty, whether Government is represented or not 
before it at the time, to make an order in favour 
of Government for payment of court-fees; and in 
making such an order, the Court will no doubt: ba 
entitled in the exercise of its discretion to direct 
which of the parties shall be liable for the payment 
of such court-fees. The Court hasa discretion in 
the matter. | 
therefore, although an order in terms of 
O. XXXII, r. 10, had been made by the trial 
Judge when he passed the decree in favour of the 
plaintiff,no such order was made by the High Court on 
appeal, the application by Government under 
r. 12,for such an order is quite compatent and the 
Government's right to obtain an order for recovery 
of the court-fees is not lost, because there was no 
auch order incorporated in the decree of the Appel- 
late Court. In the matter of PROVINOB oF ka A 
Noor AHMADB al. 4 
©. XXXIII, r. 15. Sem Pauper 271 
O.XXXIV,r 1. Sze Oivil Procedure Oode, 

1908, 6. 47 Mr , 1007 
maan OO XXXIV, r. 3 —Plaintiff agreeing to take 

mortgaged property at valuation in leu of Court. 

sale-—Personal decree, if can be passed without 
e sale. | 

Where the parties agree that the mortgaged 
properties should be taken over by the plaintiff at a 
valuation in Neu of a Court sale, a personal decree 
can be passed without sale of the mortgaged property. ' 
V. N. A. Fiem v. Bank or OHETTINAD, LTD. 

Rang. 875 
O. XXXIV, r. 6—Properties sold in execution , 
of prior mortgage decree, agatn directed to Be sold 

—Properties not availabte—Rersonal decree, if 

can be asked for, by subsequent mortgagee’ decree- 

holder. h 

The conditions under which a personal decree 
may be asked for, under O. XXXIV, r, 6, Oivil Pro- 
cedure Code, are equally satisfied if the properties? 
directed by the mortgage decree to be so dare no 
longer available, It will be most unreasonable to 
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hold that the mortgagee decree-holders before they 
can apply under O. XXXIV, r. 6, must go through 
the farce of selling the mortgaged properties, 
though the properties have ceased to be available 
to them by reason of being sold in execution of a 
mortgage decree obtained by a prior mortgagee, 
They can apply under r. 6, without doing so. The 
failure on the part of the mortgagee decree-holders 
to exercise the right of - redeeming the prior 
mortgage, a right which they are not bound to 
exercise does not debar them from asking for a 
personal decree. MAKHAN Sanu v. Brst KAMRUN 
NIBSA Pat. 109 
i O XXXVIH, r. 11, $. 73—Scope of 

0.- XXXVIII, r. 11—Decree-holder attaching 
monies belonging to judgment-debtor before 
judgment but not taking steps to realize decree 
after obtaining decree —Another deeree-holder also 
attaching same montes in suit against same 
judgment-debtor and applying to Court after 
obtaining decree to direct person having such 
monies to bring amount into Court—Amount paid 
in Court—First decree-holder held not entitled to 
rateable distribution. 

Order XXXVIII, r. 11, Civil Procedure Code, does 
not excuse an application for execution in any cir- 
cumstances whatever: it only says that, upon an 
application for execution, re-attachment of the prop- 
erty need not be ‘applied for if the property has 
already: been attached under the order. 

Where a decree-holder A attaches before judgment 
certain monies of the judgment-debtor lying in the 
hands of C but takes no steps after the decree is 
passed to realize the decree and a subsequent 
decree-holder B who also had attached the same 
amount before judgment in his suit against the 
game judgment-debtor applies after obtaining his 
decree for directing C to bring the amount into the 
Court, and in pursuance of the Court's order, C does 
so, A is not entitled to rateable distribution of the 
amount ashe had not applied for execution of his 
money decree before the amount was paid into the 
Court. R. N. PANDAY v. Mopammap Kassim Kuan 

Rang. 987 

O, XXXIX, r. 1—Temporary injunction under 

, and stay of execution—Distinction — Sale in 
contravention of injunction, whether nullity. 

A temporary injunction under the provisione of 
r, 1, O. XXXIX, Oivil Procedure Code, isnot a 
stay order issued by a Court competent to stay exe- 
cution proceedings under any provision of the Code 
authorising such an order. Suchan order can be 
passed, for example, by the executing. Court 
(O. XXI, rr. #9 and 83) or by an Appellate Court 
(0. XL, r.5), or perhaps bya High Oourt in exer- 
cise of its inherent powers. The effect of non-com- 





pliance with an injunction issued under O, XXXIX,, 


is to make the offender liable to the punishment 
prescribed in sub-r. 3 of r. 2 of that order and that 
is the only effect, and there is no statutory autho- 
rity for the proposition that a completed sale in 
contravention of an injunction under O. XXXIX, 
r. 1, is a nullity, A temporary injunction under 
O. XXXIX, is not a mandatory direction to a 
Oourt, as is astay orderof the kind provided for 
by the Procedure Code, but is an order directed 
against a particular person which can be issued only 
in the circumstances described inr, 1, Lat GHAND 
y SOHAN Lat Lah. 123 
XXXIX, r. 2—Sutt for perpetual 
we injunction —Temporary and interim tnjunction, 

when should be granted. 

In a suit fora perpetual injunction, a temporary 
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injunction js to be granted or refused on a con- 
sideration of the following points: (1° Has the 
plaintiff made out a good prima facie case? (2) 
On which side lies the balance of convenience? 
A deed of conveyance gave the plaintiff a right 
of way tocertain road. The deed of conveyance 
made no mention ofthe nature and dimensions of 
that passage and, therefore, prima facie plaintiff 
was entitled to the passage as it existed on the 
date of the conveyance. On the date of the convey- 
ance that passage was a passage which connected 
his property with the road and ran between two 
compound walls. That passage was 20 feet wide. 
The defendant started operations for construction 
of a buildingand was encroachittg upon the passage 
to the extent ofabout 5 feet. Plaintif brought a 
suit for declaration and permanent injuncti®n and 
applied for a temporary and interim injunction : 
Held, that the plaintiff had every right to say 
that having made out a prima facie case, he was 
entitled toa temporary injunction, Messrs. BRIJLAL 
JAGAN Natu v. J, R. SUKHIA Sind 626 


——--O, XXXIX, r. 1—Deeree-holder in execution 
‘selling property and taking possession— Application 
in same Court for injunction restraining decree- 
holder from taking possession, if maintainable. 

It is impossible to contend that the pereon who 
has got a decree and is entitled to execute it, can 
be said to be wrongfully selling in execution be- 
Cause some other person has brought an action 
through which he hopes to succeed in getting pos- 
session of the property which is being sold. More- 
over, in India an injunction when issued is issued - 
against an individual prosecuting his case in a 
Court. There is no method in India by which an 
injunction could be directed toa Court in contra- 
distinction to the persons or parties prosecuting 
their litigation in that Court. Where, therefore, a 
decree-holder in execution has sold property and 
taken delivery of possession, an application to the 
same Court in which the execution is being taken 
out for injunction restraining the decree-holder 
from taking possession, is not maintainable. 
RAMKESHWAR Das v, BALDEO SINGH Pat. 112 
O. XXXIX, r. 7—Application for appointment 

of Commissioner made after application for leave 

to sue as pauper but before granting of leave-— 

Commissioner, if can be appointed. 

On presentation of the petition to sue as a pauper, 
the suit is tobe deemed to have been instituted, 
and, therefore, there must be parties, the parties 
being those persons cited in the copy of the plaint 
filed with the petition. Where, therefore, an appli- 
cation for appointment of a Oommissioner is made 
after the filing of a petition for leave to sue in 
forma pauperis but before such leave has been 
granted, the applicant is entitled to the appointment 
of such a Commissioner. OnIDAMBARAM v. NaTARAJA 
MUDALIAR . Mad. 802 





——— O. XL, r. 1—Suit on simple morigage— 
Application for appointment of Receiver—Interest 
as well as taxes and. rates in arrears— Order for 
sale of property after preliminary decree—Order 
appointing Receiver is just and convenient. 

Where in a suif on simple mortgage, an applica- 
tion for appointment of a Receiver ismade and at 
the time of making such application notenly is the 
interest in arrear but also taxes and rates are in 
arrear and the Court has order the property to be 
sold after passing of the preliminary decree, it is in 
such & case just and convenient to appoint a | 
Receiver and wheré the Court has mad® such an 

e 
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appointment it has rightly exercised its discretion. 
DAMODAR MORESHWAR PHADKE v. RapwaBat DAMODAR 
RANADE Bom. 821 


O. XL, r. 1, s. 151—Recetver— Appointment 
of—During pendency of title suit claiming 
zemindari and non zemindari property, zemindari 
in possession of Receiver — Cash and ornaments in 
custody of Court—Suit decreed and Receiver ordered 
to hand over possession to plaintiff—Certain persons 
held entitled to certain amount — Appeal by 
defendant~A pplication by him to continue receiver- 
ship till decision of appeal—Whether can be con- 
tinued— Property whether in medio— Contention 
that cash and orgaments be retained in Court custody 
—Prayer in alternative that security be taken from 
persons withdrawing cash under decree—Such order 
held could be made. 

During the pendency of a declaratory suit claiming 
title to zemindari and non-zemindari property, the 
zemindari was in possession of a Receiver and cash 
and ornaments inthe custodyofthe Court. The trial 
Oourt decreed the suit and ordered that the Receiver 





t 


should be discharged and should hand over property - 


to plaintiff. Certain persons were also held entitled 
toa certain amount. The defendants preferred an 
appeal from the decision and applied that the receiver- 
ship in respect of the zemindari should be continued 
till the decision of the appeal. In respect of the 
cash and ornaments it was contended that they 
should be retained in custody of the Court or if the 
amounis were paid to persons under the decree, 
security should be taken from those persons ; 

Held, that as regards zemtndari property it could 
not be said to be in medio any longer after the 
declaratory decrees was passed, and there could be no 
question of irreparable loss in respect of that pro- 
perty. No order, therefore, could be made appointing 
or continuing the Receiver. - 

Held, further that in respect of the cash and orna- 
ments, however, there was no question of real depriva- 
tion to anybody by making an order that the orna- 
ments be retained in the Court's own custody pending 
the disposal of the appeal, and that persons wishing 
to withdraw the cash deposits might only do so 
on furnishing security to the satisfaction of the 
Oourt. BISHESHAR SINGE Y. JADUNATA SINGH 

Oudh 245 

O. XL,r. 1 (2) and (1)—Court, if can 

remove property from possession or custoly of 

- third person who has good title as against parties to 

surt, . 

. The meaning and effect of sub-r. (2) of r. 1 of 
O. XL, Civil Procedure Code, is perfectly plain. It 
is . aun enactment for the benefit of third parties and 
means that the wide words of sub-r. (1), are not to 
be construed to justify the Covrt in removing from 
possession or custody of property, a third party 
who has got a good title to such possession or 
custody as agafnst the parties tothe suit. The 
words “whom any, party to the suit has not a pre- 
sent right so to remove” merely mean whom no 
party to the suit has a right soto remove DAMODAR 
MORESHWAR PHADKE v. RapHABAI DAMODAR RANADE 
Bom. 821 


~—— 0O, XL, rr. 1, 4—Non-readition of accounts 
` by third party during Receirer's ‘administration, 
` whethes appedlable. | ` 

Neither r. 1 nor r. 4 of O. XL, Civil Procedure Code, 
has any application to accountsfroma third party 
relating to the period of a Receiver’s administration 
and the non-rendition of" accounts by third party 
during that period is not appealable underany of 
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these provisions of law. SRANKAR Das v. OFIMOTAL 
RECEIVER, I AHORE Lah. 637 


——_— O. XL, r. 23. See Oivil Procedure Code, 
1908, s 2 (2) and (14) 799 
——_——O. XLI r.1. Sez Appeal 895 


———— ©. XLI, r. 4—Appeal abating on death of 
one of appellants—Oourt, if can vary decree. 

The provisions of, O. XII, r. 4, Oivil Procedure 
Code, enable the Court to vary the decree asa whole 
even though the appeal of one ef the appéllants might 
have abated by reason of death. BAKKARAI QHBETTIAR 
y. OHELLAPPS CHETTIAR Mad.125 
O, Xt}, r. 11, 8. 100— Appeal involving 

elaborate questions of fact and law should not be 

summarily dismissed — Proper procedure —Order 

of dismissal of appeal underO. XLI, r. 1l, 

whether appealable. 

Where ina case elaborate questions of fact fall 
to be decided and also questions of law, the Ap- 
dismiss the appeal sum- 
marily under O. XLI, r. Ul, Civil Procedure Code. 
The Judge should, in such a case, admit the appeal, 
hear the arguments on both the sides and apply his 
mind to the oral and documentary evidence in the 
case and then come to a decision, which, in many 
cases, being a decision on fact would be final bet- 
ween the parties. 

Quere.—Whether second appeal or only revision 
lies from an order of dismissal of an appeal under 
O. XLI, r. 11 (1). Onxoroo LAL v. BIBI SAKINA 

Pat. 292 

O. XLI, r. 22—Trial Court passing decree 

for mesne profits for certain amount—Item reduced 

by Appellate Court — Respondent whether can sup- 

port decree of trial Court, without memorandum 

of cross-objection, by showing that other items of 
profits may be assessed at kigher figure. 

When an item in an account appearing in the 
decree of the lower Court is reduced by the appeal 
succeeding, the respondent without filing any memo- 
randum of crogs-objection can support thesaid decree 
by showing that the lower Court had wrongly decid- 
ed against him on other items, but itis not open to 
the respondent to have adjudicated bythe Appellate 
Court rights or causes of action which have been 
decided against him in the lower Court without filing 
anappeal or memorandum of cross-objections. As 
interest is an integral part of mesne profite the 
plaintiff-respondents are entitled onthe said principle 
to maintain the amount of mesne profits decreed to 
them by the lower Court by a relative variation of the 
constituent elements without filing memoranda of 
cross-objections. They are entitled to urge that if 
interest be reduced by the Appellate Court, the profits 
may be assessed at a higher figure, if the evidence 
supports it, provided that the total does not exceed 
the amount derreed as mesne profits by the lower 
Court, and vice versa. RAJENDRA NARAYAN Ray v, 





BHAIREBENDRA NARAYAN Ray Cal. 298 
— XLI, r. 22 (1). Seg Civil Procedure 
Code, 1908, s. 100 946 


—Q. XLI, rr. 23,25, 0. XLII, r. 1— Remand 
of case by lower Appellate Court for re-trial 
after addition of party—-No decision on merit 
arrived at—Order whether falls under O., XLI, 
r. 23 or r. 25—If appedlable under O, XLIII, 
r.i, ~ e 
Where a lower Appellate Court adds*a person as 

a party to the suit and remands-the case for re- 

trial, without coming to any decision on the sound- 

ness or otherwise of the trial Court's decision, the 
order is not one to which the provisions of O. JLI, 





r. 23, Civil Procedure Code, are applicable, because ° 


e 
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this is not a case in which the lower Appellate 
Court has, reversed the order of the trial Court. 
Similarly it is not an order of remand under the 
provisions of O. XLI, r. 25. Such order of remand 
is one made in the exercise of the inherent powers 
of the Oourt, and an order of remand made in the 
exercise of the inherent powers of the Court is 
not appealable under the provisions of O. XLIII, 
r. 1. Bers Manowar RAMCHANDRA y, RAMANAND 

. Oudh. 1004 


———— OM, r. 27 (1) (b)—Importance of evi- 
dence, whether sufficient ground for admitting it 
in appeal—Reasons for admitting evidence must 
be given —Evidence admitted with consent of parties 
—Objection to admission, if can be entertained. 

The mere fact that the evidence is important 
is not of itself a sufficient ground for admitting that 
evidence in appeal and the Appellate Court should 
State its reasons for admitting the evidence in terms 
which would indicate clearly that he had applied his 
mind to those considerations which, according to 
O. XLI, r. 27, must govern the Court in passing such 
an order. But ifan order admitting additionsl evi- 
dence is passed with the consent of both the parties, 
an objection to the admission of such evidence cannot 
be entertained at all in view of the consent before the 
Appellate Court. Such a consent makes it not open 
to argument that the admission of evidence in 
appeal wag improper. Although „the consent cannot 
confer jurisdiction where no jurisdiction exists, the 
position is somewhat different when there is jurisdic- 
tion, but that jurisdiction can only be exercised on 
particular grounds stated in writing. The consent 
of the parties may be treated as an admission by 
both parties that those grounds existed, This ad- 
mission doesnot strictly absolve the Appellate Court 
from his requirement of satisfying himself as to the 
necessity for admitting such evidence, but it may, to 
a large extent, cover the defects in the record of the 
reasons for the order. Kanpaswami GOUNDAN 2. 
RAMAL GoOUNDAN __ Mad, 695 

—O XLI, r. 27 (1)(b)—Test laid down in cl. 

(b), relates to state 4 mind of Appellate Court 
and is not an external one, 

The test laid down in el. (b) of O. XLI, r. 27, 





Qivil Procedure Code, “if the Appellate, 
Gourt requires any document to be produced 
or any witness to be examined to enable 


it to pronounce judgment,” is one relating 
to the state of mind of the Appellate Court and 
not an external standard. In other words, the test 
is not, whether any tribunal would be unable to 
pronounce any judgment without the production of 
the additional evidence in question, but, whether 
the mind ofthe appellate Judge is in sucha con- 
dition onthe evidence on record that he requires 
any document to be produced or any witness to be 
examined to enable him to pronounce Judgment. 
The object appears to beto enable the appellate 
Judge to satisfy his own mind when he enter- 
tains a doubt; the test proposed is, therefore, not 
an external ons, viz., whether some other mind or 
an average mind would require additional evidence 
to be produced in order to pronounce some judgment 
or other. BUR SINGH v Sgnta SINGH Lah, 350 
—O. XLIII, r. 1. See Ciyil Procedure Code, 1908, 

O. XLI, rr, 23, 25 > 1004 


O. XLUEL r.1 aD, O. l,r. 10—Order of Ap- 
pellate Court under O. I, r. 10, adding a party to 
suit, whether appealable—If can be assailed in 
reqjston. | 

“An order of a lower Appellate Court adding a 
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party to the suit, made under O. I, r. 10 (2), read 
with s. 107, Oivil Procedure Code, is net appeal- 
able ag it does not finda place in O. ALIH, r. J, 
It is also not one which can be assailed in revision 
because it is clearly an interlocutory order. BRIJ 
Manowar RAMOHANDRA y. RAMANAND Oudh 1004 
O.XLIV, r.1. See Civil Procedure Code, 
1908, O. XXXIIL, rr 10, 12 s 4 
~ O. XLV, rr, 4, 7—Cases not falling under 

r. 4—Court, if can consolidate such appeals under 

r T of Schedule to Rules of Indian Order in 

Council of February 9, 1920. 

Rule 7 of the Schedule to the Rules of the 
Indian Order in Oouncil of February 9, 1920, regard- 
ing Privy Council appeals invests the High Court 
with a power to consolidate appeals in cases not 
falling directly within the scope of r. 4 of O XLV, 
Civil Procedure Oode. OsanpaR BHAN v. FATEN 
SHER Lah. 53 
O. XLV, r. 7—Period prescribed by r. 7, if 

can be extended. 

Period prescribed by O. XLV, r 7, Oivil Proce- 
dure Code, for giving security cannot be extended. 
OHANDAR Baan v. Fated SHER Lah. 53 

O XLVII, rr. 7 (1)—Appeal from order 

granting review—Right limited to 0. XLVIT, r. 7, 

Civil Procedure Code(Act V of 1908), only— 

Review granted on wrong view of r.l, O. XLVII 

—Appeal on that ground, tf maintainable. 

An appeal lies from an order admitting an ap- 
plication for review, but, it is a limited right of 
appeal on one or other of the three grounds set 
out in O XLVIILr.7 (ijol the Code. Order ALIH, 
r. l iw), which allows the appeal, must be read 
with the provisions of O. XLVII, r.7(1). Where a 
Court bearing in mind the provisions of O. XLVII, 
r. 1, grants an application for review, it cannot be 
said to contravene the provisions of O. XLVII, 
r. 4, merely because it may have taken a wrong 
view as to the meaning of r. 1, An Appellate 
Court would be acting without jurisdiction, if on 
this ground alone it sets aside an order of the 
lower Court granting a review. Ma Lon v. Ma 
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Sch. ||, Paras, 17, 19— Parties to agreement 
to refer dispute to arbitration, leaving a con- 
fingency unprovided for—Court, if can make 
provision for such contingency. 

If parties to an agreement leave a contingency 
unprovided for, the Court will not be proceeding 
consistently with the agreement if it makes a pro- 
vision for such contingency. The lacuna, if any, is 
to be filled by the parties themselves and not by 
the Court. Where, therefore, parties to an agree- 
ment agreeto refer their dispute to arbitrators 
nominated by each ofthem but the agreement makes 
no provision for the nomination of an arbitrator 
in case any arbitrator already nominated refuses to 
act, the Court has no power to make tha necessary 
appointment so as to make the agreement operative 
and effectual. Firm Satria Ram-Baacar Ram v. Fiam 
KISHEN SINGH-SANT RAM Lah. §84 
C. P.C. Amendment Act (XXI of 1936). See Exe- 

cution ° 146 
Companles Act (VII of 1913), 8. 152 — Agreement 

to refer dispute to arbitration—One party, a com- 

pany-—No specific reference In agreement to Arbi- 
tration Act--Arbitration Act, if applies. 

A company, under the Oompanies Act stands in the 
Punjab on no different footing than a private in- 
dividual governed by -Pudjab Act (J of 1991), If 
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therefore an agreement between the parties, one of 
which is a company, to refer the dispute to arbitra- 
tion, makes no specific reference to the Arbitration 
Act the Arbitration Act will not apply to the arbitra- 
tion agreement between the parties. Firm OUHANDU 
’ Lan Parma Nanp v. Meseks.GraHamMs Terapia Oo, 
(Inpra4), LTD. Lah. 706 


- 3, 153—Sanctioning of scheme by High 
Court—Depositors with loan company obtaining 
decrees against company and seeking to execute it 
— Scheme sei up as defence by company— Hzecuting 
Court, if can go behind sanction—Decree-holder, if 
can piead that scheme ia not binding on him due to 
defects in procedyre—Depositors of loan company 
who have obtained decrees against company form 
separgte class from ordinary depostiors—Separate 
meeting of such creditors, if necessary, before sanc- 
tioning of scheme binding on them. 

A scheme of arrangement which is sanctioned by 
the Court under s. 153, Companies Act, has the force 
of 8 judicial pronouncement and the executing Court 
cannot go behind it when in execution of a decree 
obtained egainst a loan company by one of its 
depositors, the cumpany sets up the sanctioned scheme 
asa bar, unless it isshown thatthe order giving the 
sanction was without jurisdiction, When thematter 
comes before the executing Court, it isnot open to 
the decree-holder to urge agaiost the sanctioned 
scheme, that there wasany defect in the procedure 
or that there was no meeting of the particular class 
of creditors to which the decree-holder belongs. 
Such defects, if any, do not tuke away the foundation 
of the authority of the Court in granting a sanction 
under 2.153, ompanies Act, and they are at the most 
irregularities and do not render the sanctioned 
scheme a nullity inthe eye of the law. The order of 


the Court sanctioning the scheme unless set aside or’ 


modilied is binding on the decree-holder and the 
executing Court is bound toobey it. 

Per B. K. Mukherjea, J.—The depositors with a 
loan company whohave already obtained decrees do 
form a separate class from the ordinary depositors 
and it is necessary that there should bea separate 
meeting of such creditors before ascheme binding on 
them should be sanctioned by the Court. lf the 
absence of any suchseparate meeting is brought to 
the notice of the Uguit-which is invited to sanction 
the scheme binding ‘on all the cieditora, it should 
refuse to sanction’ jt, oy the parties affected might 
apply for a modification of the scheme by expunging 
the clause which made the scheme binding on that 
class of creditors who had no opportunity of having a 
meeting of their own. KRISHNA NATH SEX, SACRETARY 
AND '‘[REasURER, DINAJPUR ARYA "“EFUsTAKAGAR” Lip- 
Bary v. DINAJPUR Loan OFFICE, LTD. Cal 405 


$.171— Appeal or revision arising gut of 
action by company—Leave of Liquidation Court, tf 

essential. . 

An appeal or an application for revision arising 
out of anaction brought by a company does not 
come within the purview of 8. 171, Companies Act, 
and such appeal or application can be instituted, or 
proceeded with, without the leave of the Liquida- 


tion Court. bIMLA BANKING AND LNQUSTRIAL Co, LTD. 
Dasose v, Inpo-bwiss Leaping Co, LID, CALOUTTA 
: Lah, 376 


e 

Company—Winding up + Held on construciion of 
Articlea of Association ihat preferential dividends 

were not ‘debis'—Listribution of surplus assets. 
The Articles of Association of a Company provided 
yt the company shall be wopnd up, the surplus 
seeto shail be.applied in the first pleas, i re-peying 
è . 
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to the holders of the preference shares the amount 
paid up thereon and the residue shall belong to the 
holders of the ordinary shares” : , 

Held, that the arrears of preferential dividends 
could not be treated as “debts” and therefore to be 
paid out ofthe assets of the company before the 
“surplus assets” were ascertained, 

A provision in the articles as to how dividends are 
to bə distributed while the company is a golng-cone 
cern, does not per se govern or affect the distribution 
of surplus asssts in a Winding up. Iz re New 
Rina Myris, LTD. Cal, 733 
Gomposition. Ses Debtor and Creditor 570 
Conjugal Rights. Sze Hindu Law—Marriage 455 
—_—§ Restitution of—Application by wife under 

a. 488, Criminal Procedure Code (Act V of 1898), 

for order for maintenance—Husband in defence 

accusing wife of immorality—Order passed—Sub- 
sequent suit for restitution of conjugal rights by 
husband—Sutt held, not boua fide—Husband and 

wife. l 

A man who in defence to an application by his 
wife under s8. 48x, Criminal Procedure Ocde, for an 
order for maintenance, accuses his wife of immora- 
lity disentitling her to an order for maintenance, 
can hardly expect to be believed when in the same 
breath he says that he is willing to take her back, 
nor can heat a later date expect that a Court will 
regard his suit for restitution of conjugal rights as 
a bona fide suit. 

Plaintiff brought a suit against his wife for res- 
titution of conjugal rights. The plaintiff was guilty 
of physical violence on. some occasions and the 
marital relations were broken off more than two 
years prior to suit. Shortly before the suit the 
wife had obtained against the plaintiff an order for 
maintenance under s. 488, Criminal Procedure Cade. 
In defending this application, the plaintiff had 
accused his wife of theft and immorality but this 
was also accompanied by an offer to take her back. 
The plaintif stated in his evidence that he was 
anxious to live with his wife despite her immorality 
and despite the injury to the family honour caused 
thereby : 

Hela, that in the circumstances the suit was not 
a bona fide one and if, therefore, a decree was given 
against the wife, and the wife in obedience to that 
decree went back to the husband, there would ba 
serious danger to her health and safety by reason of 
ker so doing. Thesuit, therefore, must be dismissed. 
RAM BHAROBEY v. SHEO Devi Oudh 436 
- Restitution of—Husband sharging wife 

with theft and immoralsty—Whether consitiuics 

matrimonial offences such as can be raised as des 
fence to suit. 

The conduct of the husband in making charges 
eof theft and immorality against his wife certainly - 
constitutes a matrimonial cfience of a very objec- 
tionable kind such ascan be raised as & defence 
to a suit for conjugal rights particularly when thera 
are also acts of physical violences, Ram BHAROSEY v. 
SaEo Devi Oudh 436 
Restitution of—Sutt for, by husband— 

Right of husband under Hindu Law to punish 

wije-—Hhysical violence by husband against wife. 

The fact that the husbanti chastised the wife only 
three times in <U years cannot. be defended on the’ 
basis of Hindu Law in regard to the rights of 
husbands to punish their wives. Ram BHAROSEY 6. - 
Buzo Devi Oudh 436 
Contempt of Court—Criminal proceedings W$ 

mokhassdar against ryots—Pending proceedings, 

person {sewing pampiitet avcusing mokhasadar of 








ending, 
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having deliberately filed false cases and oppressed 
ryots—Contempt held was of grave nature. 
Nothing ‘ig more incumbent upon Courts of 
justice than to preserve their proceedings from 
being misrepresented; nor is there anything of 
more pernicious consequence than to prejudice the 
minds of the public against parsons concerned as 
arties in causes, before the cause is finally heard. 
t is no excuse to urge that the mind of the trial 
Judge would not be affected by the statements. 
A mokhasadar filed criminal proceedings against 
his ryots While these proceedings were pending, a 
person issued a pamphlet accusing the nokhasadar 
of having deliberately launched false cases against 
his ryots ani io other ways oppressiag them :; 
Heid, that the contempt was of a very grave 
nature, (GoTTEPULLA BAPAYYA NAIDU v. PETA DATAN 
ad. 
Contract—Penal clause regarding interest—Relief 
ayainst— Court, if compelled to allow rate of in- 
terest not reserved in contract but claimed in sutt. 
What the Court has to consider where there is a 
penal'clause in the contract regarding interest which 
should be relieved against is the contract, not the 


claim Ifit be relieved against, one is not compelled 


to allow a rate of interest not réserved in the con-' 


tract but claimed in the suit, which rate of interest, 
had it been reserved in the contract, would have hadi 
to be given effect to asa contractual term that was 
not penal, BEAGWANTRAO V. DAMODHAR Nag. 129 





Act, 1812,8. 23 210 
Contract Act (IX 0f 1872), 8. 16—Undue influence, 


;naredients of —Onus of proof. A l 
eedi to the description of undue influence in 
s. 16, Contract Act, there are three ingredients; (i, that 


Void contract —Public policy, cee Oontract: 


the relations subsisting between the parties should be - 


that one of the parties isin a position to dominate 
eT of the other; (2) that the dominant party 
obtains an unfair advantage over the other; and (3) 
that the dominant party uses his dominant position to 
obtain that unfair advantage, Although these are 
three ingredients constituting undus influence, the 
party who pleads undue influence has, ia the frst in- 
atance, to prove only the first and second ingredients, 


“person 18 
Bkh te. will of another and the transaction 
appears on thé fave of it oron the evidence adduved, to 
be uncbnscionable the onus of proving the absence of 
the operation of the third factor lies on the dominant 
party. ANUPA LAI V. B.acwant Sinai Nag. 285 
: . 23—Composriiion between debtor and 
creditor — Secret agreement to prefer some of the 
-creditors—Agreement, if void. B 
In cases of a composition where all creditors have 
‘oined in, on equal terms and a secret preference is 
iven to certain creditors to induce their agreement 
to the composition, then the contract whereby such 
a perference is given is void under s. 23, Uontract 
‘Act, aa being ® contract based on fraud. The essence 
of the offence against the section is that there is a 
sacret agreement by some creditors that they are to 
be preferred, so that thereis a fraud upon the other 
creditors, who, ignorant of this secret agreement, have 
signed the deed of composition in. the belief that all 
aie to lose equally and hone is to be preferred. 
‘Aromsl RAMOONAL v. DIPOSAND KussumaL Sind 901 


_-—§, 23-~—Consideration, if must be shown to be 

’ unlawful to bring case under 8. 23—Bona fide debt 
wring by person agawnst whom non-compoundable 
criminal case is pending — Such person giving 





‘ gecurity to creditor, entire consideration being pre- 


gan 


“ti9s8 | 
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existing debt—No partof tt referable to withdrawal 

of criminal case—Transactton is valid. e oz 

To bring a case within the purview of s. 23, Gon- 
tract Act, it is necessary to show that the object or 
consideration of the agreement is unlawful, When 
thereisa just and bona fide debt owing by theace - 
cused, against whom a non-compoundable--criminal 
case is proceeding, and he gives a security to his 
creditor, the entire consideration for which is the 
pre existing debt, and no partof it is referable to the 
withirawal of the criminal -casa, the transaction 
would be a perfectly good transaction. There, as 
between the debtorand the crelitor, that is no trad- 
ing on felony, which public policy coademns, and tle 
law attempts at preventing The creditor gets just 
what be was entitled to, aud there is no advantage, 
or emolument coming to him for withdrawiag the 
prosecution against his debtor. Supsinpea Kumar 
Rat v. GANB35 ULANDRA Cal. 210 


——-8, 23—-Contract giving defendant excusive 
right to collect hides from area in plaintiff's raj 
— Whether enforceable. l 

A contract purporting to be a license granted to 
the defendant allowing bim to collect hides in one. 
of the circles of the plaintiff's raj amounts to grant- 
ing monopoly to the defendant and is, therefore, un- 
enforceable under s. 23, Contract Act Kames.iwar 
Sivaa BAHADUR v. MUHAMMAD Yasin Kuan Pat. 431 
————5S. 23—Security given by outsider for getting 

withdrawal or compromise of non-campound ble 
-case—Transaction amounts to trading on felony 
and is void. 

When security is given by an oubsider, who is 
under no existing obligation, the consideration could 
be nothing else but withdrawiag of the criminal case, 
and as such, the security is not entertainable in law. 





. The position is that if the pre-existing liability of the. 


debtor was the sole consideration for the security 
which he gives, the transaction will be protected, 


` even if it were given under threat of criminal pro- 


proved to bein a position to . 


ceedings ; butif the drupping of prosecution was also 
a Matter of bargain between the parties, and con- 
stituted a part of the consideration apart from the 
pre-existing debt, the security cannot be enforced in. 
law. Sup INDRA Kumare Kar OHAWDHURI v. GANESA 
OAANDRA GANGULI | Cal. 210 


8, 23— Void contracts — Public poltcy— 





` Ssifling prosecution — Test to be: applied in such- 


cases —=Motive of transaction and its object or con-- 
sideration, distinction between. Ss ee 
It.isagainst public policy to makea trade of felony 
or attempt to secure benefit by stifling a prosecution 
orcompounding.an offence which is not compound- 
able in law. ‘The principle. is that no Court of. law 
can countenance or give effect to an agreement. which 
attempts to take the administration of law out of 
the hands ofthe Judges and put it in the handsof 
private individuals, The test to be applied in all 
such cases is, as to whether it was an express or im- 
plied term of the bargain between the parties, that a 
non-complundable criminal - case should not be 
proceeded with, Ifthe guid pro quo or consideration. 
for abond isthe withdrawal of a criminal prosecu- 
tion, obviously it is hit bys. 23, Oontract Act. But’ 
the fact that proseeution was actually withdrawh asa 
result of the execution of the bond dues not necessarily 
show that the object or consideration of thg bond was 
the stifling ot the criminal fase. A distincvion has 
always been drawn between the motive to a trans~ 
action, and itg object or cunsideration and itis not 
enough that the motive which impelled the party 
whe executed the bond -was that the crimimal case 
es ; perce Hse! 
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ag eg a O Kokta Ao Court—Although ss. 133, 135 and 139, do not in 


Rar OHAUDHURI v. GANESA ÜL ANDRA GANGULI 
Cal. 210 
8. 39—Mortgage suit—Preliminary decree— 

Subsequent agreement — Plaintiff agreeing to iake 

property. at valuation less than amount fixed by 

preliminary decree—Judgment-debtor cgrecing to 
pay additional sum—Security for latter offered— 

Default—Plaintijf asking for personal decree for 

amount due on preliminary decree and also praying 

execution against surety—Plaintiff, if estopped by 
acquiescence from proceeding with preliminary 
decree, 

In a suit on a mortgage a preliminary decree 
fixing the amount due tothe plaintiff was passed. 
But subsequently it was agreed by a compromise 
between the parties, that the plaintiff should accept 
the mortgaged property at valuation less than the 
amount fixed by the preliminary decree, In addi- 
tion the judgment-debtor was to pay certain sum 
before a fixed date. The judgment-debtor furnished 
a security for the payment of this sum. On con- 
veyance of the property and payment of the addi- 
tional sum on or before the due date, it was provided 
that the plaintiff would not be entitled to any 
personal decree, but on default to perform any of 
the obligations, the plaintiff, it was said, would be 
entitled to proceed to enforce their decree in the 
usus] manner subject only to entering part satisfac- 
tion for any payment made or any sum realized by 
them in pursuance of the decree. There was a 
default and the plaintiff asked for a personal decree 
against the judgment-debtor for the sum due on the 
preliminary decree and at the same time prayed 
for execution against the surety. The plaintiff, 
however, could not successfully serve notices on 
the surety: 

Held, that from the mere fact that the plaintif 
mistakenly pursued both remedies at the same 
time, he was not estopped by acquiescence from 
proceeding with the preliminary decree. V. N. A. 
Frem v. Bank oF OnETTINAD, LTD. Rang. 875 

- 8.65. Szz Punjab Alienation of Land Act, 

.1900, s. 14 646 
S. 72—Decree-holder even after satisfaction 
of decree failing to enter up satisfaction and 
fraudulently bringing property to sale in execution 

—Mortgagee of property paying under O. XXI, 

r. 89, Civil Procedure Code (Act V of 1903), to 

avoid sale—Whether can recover back his money. 

A payment to get rid of wrongful interference 
would be involuntary being made under compul- 
sion of law, and an owner may bring an action to 
recover back the money so paid. ‘The: owners right to 
recover Money not merely rests onthe ground of equity 
and justice but upon a statutory right conferred 
by s. 12, Contract Act. The person obtaining pay- 
ment under force gf execution proceedings, i. e., 
under coercion within the meaning of s. 72, is a 
wrong-doer, 

Where a decree-holder even after his decree is 
fully satisfied fails to enter up satisfaction and 
fraudulently proceeds to execute the decree and 
brings the property to sale and the mortgagee of 
the property makes a payment under U. XXI, 
r. 89, Oivil Procedure Uode, to set aside 
the sale, the mohey sq paid can be recovered 
back from the decree-holder. Although a fraudulent 
decree-holder can, under Oivil Procedure Code, 
execute bis satisfied decree where the adjust- 
ment has not been certitied, his liability under the 
pubstantéve law remains, P.'M, V. P, PAPPU REDDIAR 
v. 8 A, Plowd AvraR. : Mad.717 
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Contract Act—concld. 
Ls ss. 126,133, 135,139—Surety bond given 





terms apply, principles underlying them can be 
appited. l 
ENE regard to the definitions in s. 126, Oon- 
tract Act, it is clear that ss. 133, 135 and 139, can- 
not apply in terms ‘to a transaction where the 
surety bond is given to the Court, and there is no 
“creditor” within the meaning of s. 126. But 
though they do not apply in terms and though the 
question whether a surety is discharged from the 
undertaking he gives tothe Court depends on the 
construction of the surety bond, it does not 
follow that the principles underlying these provi- 
gions should not be applied mutatis mutandis. 
PapyaTIBAL HARIVALLABsDAS VANI vy, VINAYAK BALVANT 
J ANGAM S Bom. 258 
Contributlon—Costs—M borrowing sum on simple 
mortgage trom N and S—Portion of amount paid 
by N and rest by S—Mortgage decree passed and 
property put to sale—Suit by R agatnat N and 
S for declaration of title to half property decreed 
with ecsts—Costs recovered only from S—Suit by § 
against N for contributton—S and N held liable jor 
costs only in proportion to their interest in pro- 
affected by K's suit. 
igi tae a certain amount from N andS on 
foot of a simple mortgage. A part of this amount 
‘was paid by N and the rest by S. A decree was 
passed in the suit onthe mortgags and the mort- 
gaged property was put to sale. Thereafter one K 
brought a declaratory suit against N and S§ claim- 
ing that half the mortgaged property was hers and 
was not liableto attachment and sale. The suit 
was eventually decieed end costs were awarded to 
R trom Nand S. These costs were realized solely 
from S who paid the money under protest and then 
brought a suit for contribution against N : 
` Heid, that in equity Sand N were liable to pay 
the costs in proportion to their interest in the 
property affected by the suit of R and not equally. 
SiiaM LAL v. NawaL KISHOSE All. 42 
Co-sharer. Sze Landlord and tenant 913 
Gosts—lix parte decree, setting aside of—Neither 
plaintiff nor defendant to biame—Blame on defend- 
ant's Counsel's cierk— Defendant should pay costs. 
Where in proceedings to set-aside an ex parte 
decree, it is found that the decree was passed due 
to the negligence of the defendant's Counsel's clerk 
and neither the plaintiff nor the defendant was to 
blame, ibis only fair that the defendant who em- 
ployed the offending agency, % e, the Uounsel's 
clerk should pay the costs. Firm or J. E. BILLIMOBIA 


y GorINaTH Nag. 471 
Court-fee. 

Appeal 790 

ee Onl Procedure Code, 1908, O. XXI, r. 103 a 

Sre Hindu Law 710 


Appeal by defendant agatnst final decrea 
in auit for dissolution of partnership and accounts 
—Court-feeto be paid is on amount mentioned in 

e. 

lih d by a defendant against a final decree 
in a suit for dissolution of partnership and accounts, 
court-fee has to be paid on the mount mentioned in 
the final decree and not on the provisional valuation 
put in the suit by the plaintif when he instituted it, 

The ground for allowing a provisional estimate, t. 6; 

the uncertainty about the amount due, no longer 

exists after & final decree has been pass€. 

SaEoKisANDAS AGAROKAND DAGA MAHESHRI v. Daupas 


RAMGOPAL Neg, 224 
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Decree for partition—Whether must be on 
stamp-paper. 

A decree for partition is an instrument of partition, 
and as such, has to be engrossed on stamp-paper. 
Ram NARAIN KAUL v, BISHAN RANI Lah. 710 

-— Decree for possession on condition of 
plaintif s paying value of amprovement — Appeal 
relating only to value of improvements — Court-jee 
should be paid on value of improvement. 

Where in a casea decree for possession is passed 
on condition of plaintiff's paying value of improve- 
ments and in an appeal preferred from the decree, 
the only question involved relates to compensation 
for improvements and no question for possession js 
raised, the appellant should pay court-fee on the 
value of improvements. KozHikoTe PATINGARE 
KovinakaTtH MAHADEVI v. KuZHIKOTE 
KovILAKATH KULAPURA THAVAZHI KARNAVAN 

Mad, 421 
—Order under s. 144, Civil Procedure Code 

(Act V of 1908)— Appeal against — Court-fee 

payable. 

The Code of Civil Procedure regards ss. 47 and 
144, as quite distinct. An application under s. 144 
is no doubt one which carries out the intention of 
the Appellate Oourt’s decree, but it does not direct- 
ly execute that decree. What it does is to undo an 
execution wrongly granted by the Uourt below. 
Appeals filed under s.144 do not come within the 
exemption given by Financial Department Notifica- 
tion No. 41, dated September 19, 1921, and must, 
therefore, be stamped ad valorem. Ma Twe v. U 
Toke Rang. 464 


Court Fees Act (VII of 1870), s. 7 (iv) (c)— 
Declaratory suit praying for confirmation of 
possession of land as consequential relie{/—~Such sut 
to be regarded as suit for possesston—Vaiue of surt 
is value of land—Suits Valuation Act (VII of 
1887), 2. 8. 

A suit, for a declaration that the decree was obtain- 
ed by fraud and for the consequentiul relief that the 
sale in execution may be set aside and the pluintiiis’ 
possession confirmed, is to be regarded as a suit 
for possession, that is to say, for purposes of classi- 
ficationunder 8. 7 (iv) (c) of the Court Fees Act, no 
distinction isto be drawn betweenasuit for confirma- 
tion of possession aid a suit for recovery of posses- 
sion. ln sucha suit the value of tle suit isthe value 
of the land. DWARKA Prosap v, KRISHNA UsANDRA 

Pat. 586 


—8. 7 (Iv) (G)—Suit falling under s. 7 (iv) (o 
~ Plaintif valuing suit for purposes of gurisdiction 
but Jamang to value u expressly for court-fee— 
Valuation fixed for jurisdiction whether can be 


PaTINHARE 








taken as vaiue of relief for purposes of court-fee. . 


The assessment of court-lees on a euit falling 
under any of the clauses of s.7 (iv), depends on the 
amount showa in the plaint or memorandum of 
appeal, as the case may be, as the value of the suit 
for purposes of court-fee; but this in turn must 
depend upon a figure to be fixed by the plaintiff 
himself. Jf the plaintiff fails to fix such a ngure 
expressly for court-fee. purposes on the erroneous 
supposition that the suit.is not covered by s. T Uv) 
(ce) and separately vēlues his suit for jurisdictional 
purposes at a certain figure, he should be taken as 
having valued the relief sought by him at thus 
amount, and should not betaken as having failed 
to value his relief within the meaning of the 
seBtion and so should not be required tu fix the 
value of.the relief for the first time. The plaintifis 
cannot have the benefit ofa higher valuation for 
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Court Fees Act—concld. 

selecting a superior forum for the hearing oftheir 
case and pay a court-fee on a lower valuation. 
BELI Ram ovo. DABONDHA SINGA Lah, 154 


m, 7 (IV), Soh, H, Art. 17 (vlj~ Prayer 
for declaration that property ss debutter and for 
perpetual injunction restraining defendant from 
doing certan acts—Injunction is consequential 
relief—Two reliefs fali under s. 7 (iv) (c), and not 
under Sch. II, Art. 17 (vi). 

The prayer for a declaration that the properties 
are debutter and the prayer for perpetual injunc- 
tion restraining the defendants from doing certain 
things taken together amount to this, that the 
plaintiff wants -perpetual injuncfion as a consequen- 
tial relief flowing from the declaration that the 
property is debutter. These two reliefs must, there- 


fore, be taken tocome not under Sch, 11, Art, 17, 
ol. (vi), Court Fees Act, but under s. 7, cl. (42, (c). 
Anata Nata BANERJEE v, Skat BRI KALIMATA 
THAKURANI Cal, 355 





Sch. H, Art. 11—Claim application under 
U. P. Encumbered Estates Act XXV of 1934) 
dismissed as time-barred — Court noting in order 
that claim was to be deemed as duly discharged— 
Such order, 4f decree—Appeal from such order-- 
Court-fee payable. 

Where a claim applicationmade by a person under 
U.P. Encumbered states Act is dismissed by the 
Special Judge on the ground that it was made beyond 
limitation prescribed by s.9 (2) and (3), noting at the 
same time in his order vhat the claim was to be deem- 
ed to be duly discharged under s. 13, there has not 
been any aujudication at all and the nature of the 
decisiun is that it is an order only and not an order 
having the force of a decree, On an appeal from such 
order the proper court-fee payableis under Art, 11 of 
Sch, ll ofthe Court Fees Act and not ad valorem. 
SUKKAU V, NAND BAHADUR SINGH Oudh 45 (a) 
— Art. 17 NI). See Court Fees Act, 
1870, s. 7 (tv) te) 355 


— Art.17 (vi, —Suit for partition of 
alleged joint family property—Court holding: 
property to be self-acquered one of defendant ant. 
dismissing suit—Appeal—Court-fee payable is not. 
ad valorem. At 
Where a suit for partition of the alleged joint. 

family property is dismissed by the trial Court hold- 

ing that the property was not joint family property. 
but was self-acquired one, of the defendant, on an. 
appeal from such decree the court-fee payable is under. 

Sen. li, Art.17 wi} Court tees Actand not ad 

valorem. PARMESHUR DIN v, HaRGOBIND PRASAD i 

Oudh 59 

Criminal Law Amendment Act (XXIH_ Of 1932), 
$. 7—S.7 (1) (a), whether applies to picketing of 
house of public servant—Loitering bejore Premier's 
house for forcing him to get cangetied certain order 
passed by Government, if Jalle under s.7 Q) (a). 
here is no indication within the Uriminal Law 

Amendment Act, that a public servant whose house 

is picketed cannot claim the benelit of the section. 

There ig no justilication whatever for the plea that 

the offence contemplated by s, 7 U) (a), Criminal Law 

Amendment Act, 442, when committed iu respect of 

a public ofticiul whether high or low, should go un- 

punished. š ° 
‘ee special laws contemplated in ss. 40 and 41, 

Penal Code, are laws such as the Excise, Opium and 

Cattle Tiespass Acts, creating fresh offences, that is, 

laws making punishable certain things which are 

nut already punishable under the Penal Gufo. The 

Criminal Law Amendment Act of 1v3é dealg wiin. 








—_ 
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Criminal Law Amendment Act—conold, 


picketing and makes picketing in certain circum- 
-stances antoffence. The Oriminal Law Amendment 
Act, is therefore to be deemed tobe a speciallaw 
within the meaning cf s. 41 Penal Code and there can 
therefore be an abetment ofan offence under s.7 (1) (a), 
Criminal Law Amendment Act. 

. Ifthe words of the statute are unambiguous, no 
more is necessary than to interpret them in their 
ordinary or what is usually known as literal or 
grammatical sense—bearivg in mind that the words 
employed by the framers can best declare their in- 
tention. The language? employed in s. 7, Oriminal 
Law Amendment Act, 1932, is clear and admits of only 
one meaning. In these circumstances, it is unneces- 
gary to speculate om the intention of the framers of 
the Act. 

` The Premier is entitled to move the Legislature 
or the Government to repeal the order which was 
passed by the Government and if people loiter in 
front of his house with the object of forcing him 
fo move in the matter in order to have theorder 
cancelled, which he has a right to do or abstain from 
doing the action imputed to the accused would ap- 
parently fall within the mischief the s, 7 (1) (ae) is 
designed to prevent, In re Swawr ARUNGIRINATHA 

Mad. 605 
—§. 7— Whether repealed by Repealing and 

Amending Act (XX of 1937)—Nottfication applying 

8. 7 to Madras—Re-notijfication after amendment 

of Act in 1935, whether necessary. 

- In the face of s. 4 of the Repealing and Amending 
Act of 1937 and of s. 6-A of the General Clauseg 
(Amendment) Act of 1933, it is not open to contend that 
the Criminal Law Amendment Act, 1932, has been 
repealed in its entirety These sections leave the 
Criminal Law Amendment Act of 1932, so far as s,7 
is concerned, intact. 

The notification which was issued by the Govern- 
ment of Madras applied s.7, and the Criminal Law 
Amendment Act, 1942, 50 far as s. 7 was concerned 
was still on the statute book: 

Held, that there was no necessity for re-notification 
and thats. 7, applied to the Madras Presidency. In re 
SWAMI ARUNCIRINATHA Mad 605 


Criminal Procedure Code (Act V of 1898), 
ss. 90, 76—Whether warrant issued under s, 90, 
to person charged with bailable offence, must contain 
endorsement under s. 76, 

The terms bailable warrant and non-bailable 
warrant are nowhere employed in the Code of 
Criminal Procedure. There are bsilable offences and 
non-bailable offences. There is nothing in the Code 
anywhere which says that a warrant issued under 
s. 90, to a person who is charged with a bailable 
offence must contain an endorsement under s. 78. 
Whether such a direction should be given or not 
is entirely in the discretion of the Court Laoigmr 
NARAIN v. EMPEROR All. 899 
————- 5.106. Sef Madras Towns Nuisance Act 
1889, s. 3 (12) 169 


—8 106—<Scope — Accused convicted under 
8. 447, Penal Code—No finding that there actually 
was breach of peace —Accused, if can be bound over. 
The words ‘involving a breachof the peace’ in 

8, 106, Criminal Procedure Code, Require that a 

breach of the peace should be an ingredient of the 

offence proved, and befoge the section can be put 
in force, there must be a finding that a breach of 
the peace has occurred. 

Where, therefore, an accused js convicted of an 
ffence under s. 447, Penal Code, but there is no 

Fading that there actually was 4 breach of peace, 
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the accused cannot be bound over under s. 106, 
Criminal Procedure Code. BANS GOPAL 9. EMPEROR 

Oudh 269 

—s. 107—Information lodged for taking 

proceedings under s. 107, agatnst certain person— 

Magistrate, if can refer matter to Police for 

preliminary enquiry and report. 

There ig nothing in the Oriminal Procedure Oode, 
which forbids a Magistrate befpre whom information 
has been lodged for taking proceedings under s. 107, 
Criminal Procedure Code, to refer the matter to the 
Police for preliminary enquiry and report. Therefore, 
if the Magistrate before issuing a notice under s. 112, 
thinks fit to consult the Police in order to form an 
opinion as to whether or not the matter is one in 
which such a notice should be issued, there is 
nothing illegal in his action. ISMAIL v. JAGAT SINGH 

Lah. 353 

$.139-A—Conditional order under s. 133, 

for removal of encroachment —Person served with 
notice under s 139-A, appearing and producing 
evidence to show that there was no encroachment 

—Magistrate,if can proceed to make order absolute 

without either staying case or followtng procedure 

under s. 137 ors. 138 

A Magistrate under Chap. X, Oriminal Procedure 
Code, makes only a summary enquiry into the matter 
in dispute and does not determine any question of 
title and indeed such a determination is tobe de- 
precated. All thathe hes got tosee unders, 139-A 
(2), Criminal Procedure Gode, is whether there is 
any reliable evidence in support of the denial of 
the person against whom the notice has been issued 
or whether his denial is only frivolous, and if there 
is any reliable evidence, in support of such denial, 
the Magistrate shall stay the proceedings until a 
matter of existence of such right has been decided 
by a competent Civil Court, but if he finds that 
there is no such reliable evidence he shall proceed 
as laid down in s.137 or s. 133 asthe case may 
require. Where, therefore, a conditional order under 
s. 133, for the removal ofan encroachment on a 
public way is passed by a Magistrate and a person 
who was served with a notice of this order appears 
before the Magistrate unders. 139-A, and produces 
evidenceto show that he has not committed any en- 
eroachment, the Magistrate cannot proceed to make hig 
order absolute but musteither stay the proceedings 
or proceed unders. 137 or s. 138, according as he 
finds the evidence reliable or unreliable. OHHEDI 
LAL v. EMPEROR All. 970 
—— ma s5, 145. Ser Oriminal Procedure Cede, 1898, 

s. 439 548 
s, 145— Magistrate examining certain 
number of witnesses on each side in proceedings 
under s. 145, but ignoring evidence and attaching 
land under s. 146—High Court setting aside order 
and directing to consider emdence as whole— 
Magistrate being transferred, case transferred to 
another Magistrate—One party producing before 
such Magistrate long list of witnesses—Magistraie, 
whether bound to summon ‘all — Magistrate 
summoning only those witnesses examined before— 


Legality. : 

Where in proceedings under s. 145, Criminal 
Procedure Code, a Magistrate examines a certain 
number of witnesses on both the sides but ignoring 
the evidence attaches the land in dispute under 
s, 146, relying exclusively upon the evidence of the 
Superintendent of Police and the High Court sets 
aside that order and directs the Magistrate 
pronounce judgment after considering the evidence 
as a whole but the Magistrate being transferred, 
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the case is transferred to another Magistrate and a 
party comes forward before such Magistrate with a 
long list of witnesses, the Magistrate has power 
to issue process on these witnesses under subs, 9 
of s. 145; but it cannot be said that any obligation 
lies upon him to summon any witnesses other than 
those originally produced hy the parties in the 
proceeding, and if he summoñs only those witnesses 
who were examined previously, there is no irregula- 
rity orillegality. BBUPAL ~v. ABDUL HAKIM 
Pat. 896 
S. 162— Accused committing two murders and 
causing grievous hurt to third — Separate in- 
formations lodged to Police— Reference in first 
information, to assault, if admissible in trial for 
murder. 

Where in a case anaccused has committed two 
murders and caused grievous hurt to a third person 
and separate information reports in respect of these 
offences are lodged with the Police, the references in 
the first information to the assault upon the person 
to whom grievous hurt was caused are, clearly, in- 
admissible in a trial for the murder of two other people 
and should not be allowed to go tothe jury. EMPEROR 
og. AFSARUDDI NASERADDI Cal. 910 


— $, 162 — Evidence of witness that he 
identified accused before Police Officer in village— 
Admissibility of. 

Section 162, Criminal Procedure Code, should be 
read upon its plain terms According to it a state- 
ment made by a witness to a Police Officer is not 
evidence at a trial. 

Where, however, a witness says that he identified 
the accused before the Police Officer in the village, 











such evidence is admissible, LALUNG v. EMPEROR 
Cal, 642 

—§,164. Ser Criminal trial 783 
————- 85. 177, 213, 531— Magistrate taking 


cognizance of offence committed, within limits of 
his jurisdiction and committing accused after 
enquiry — Locality of offence subsequently trans- 
ferred to other District—Commitment, if rendered 
invalid—Want of jurisdiction, whether ground for 
rete aside order of commitment according io 

s. 931. 

Where a Magistrate takes cognizance of an offence 
committed withinthe local limits of his territorial 
jurisdiction and commits the accused to Sessions 
after enquiry, the fact that the locality in which the 
offence was committed is subsequently transferred to 
another district, does not oust the jurisdiction of the 
Magistrate, and render the commitment invalid and 
the Sessions Judge also is not deprived of the jurisdic- 
tion to dispose of the case. Even if it be held that the 
Committing Magistrate had no territorial jurisdiction 
at the time of the commitment and it were considered 


that he had on that account no jurisdiction to make ° 


the commitment, such want of jurisdiction would 
not be a good ground for setting aside the order of 
commitment, according tos 531, Criminal Procedure 
Code, EMPEROR ri SAYERUDDIN PRAMANIK Cal, 805 


s. 197 —Member of District Council taking 
bribe before making some appointment at meeting 
of she Council—Sanction to prosecute him, if 

necessary. . 

If a public servant” is actually engaged in the dis- 
charge of his duties, or ia purporting or pretending 
to beso engaged, and commits an offence, the sanction 
of the Local Government is clearly required before 

Court can take cognizance thereof. It is, however 
net enough for a public servartto be in an official 
position, which he may abuse, in order to bring him 

a 
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under s. 197, Criminal Procedure Gode : he must be 
purporting, or pretending toact in purstiance of his 
official duties. ae 

Tt cannot be said that amember. of a District 
Council is acting in discharge of his duties when he 
accepts a bribe in order tn influence his decision at a 
meeting of that body heldfor the appointment of an 
overseer. Hisaccepting the bribe is an independent act 
committed by one whose position gives him the oppor- 
tunity to commit it; but, it is in no way bound up 
with the performance of his duties. No sanction of 
the Government is, therefore, necessary for prosecut- 
ing him, U Tun Kywe v., Tae Kine Rang. 679 


—s. 197—Officiating Kulkarni of village using 
for his own purpose land revenue collected by him 
and committing offence under s. 409, Penal Code 
(Act XLV of 1880)—Sanctton to prosecute, whether 

essary. , l 
AG officiating Kulkami ofa village is a public ser- 
vant who is not removable from his office save by or 
with the sanction of the Local Government, andso far 

g. 197, Criminal Procedure Code, applies. But where 

the accused has collected money on account of land 

revenue and, instead of sending it to the treasury, 
has used it for bis own purposes, and thus committed 
an offence under s. 409, Penal Code, the offence cannot 
be said to have been committed by him while acting 
or purporting to act in the discharge of his official 
duty and therefore sanction of the Local Government 
ig not necessary for prosecuting him. GURUSHIDAYYA 

SBANTIVIRAYYA KULKARNI V. EMPERIR | Bom, 686 

~ s 197—Prosecution of public servants for 
offence of criminal breach of trust— Sanction, if 
necessary — Sanction obtained after institution of 
complaint but before recording evidence—Accused 
not prejudiced—Trial held not vitiated. 





No sanction under s. 197, Criminal Procedure Code . 


zo necessary forthe prosecution of a public servant 
for es sa Kl under s. 409, Penal Code, because in 
committing such an offence the public servant 
cannot be said to be acting in the discharge of 
his official duty. In fact, in misapporpriating 
such moneys he intends to act in direct opposition to 
his duty, and his office men Se him with the 
ortunity of committing the ouence. | 

“PN object of ganction under s. 197, Oriminal Pro- 
cedure Code isthat a public servant should not be 
unduly harassed, and the word “institution should 
not be given a very narrow Meaning. In one sense 
it is true, a Court takes cognizance ofa matter as 
goon as it makes any order, however formal, but, even 
ifsuch formal orders are considered to have been 
made without jurisdiction, this haw will not affect 
orders made after the defect hes been removed and 
the Court is properly seised of the case. In dealing 
with all technical objections of procedure, the final 
test is whether or not the accused has, in any way 
been prejudiced by the alleged irregularity. | 

In prosecution of a public servint the sanction was 
not obtained before the institution of the complaint 
but was actually put on record before recording the 
evideuce, The accused was in no way prejudiced: 

Held, that the trial was not vitiated. ee an 
gy. EMPEROR < ah. 


—8, 197 Secretary ; 

Burma does not fall under s. 197 ang sanggan to 

him is not necessery. . 

Thoagh a Soka ofa District Council in Burma 
is a public servant, he does not fall within s, 197, 
Criminal Procedure Codg, and the previous sanction 
of the Local Governmentis not required before prose- 
cuting him, U Tun KIWA v. Tua Kina, Rèng. 679 

$ 
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$. 202 — Enquiry 
dilatory and protracted. 
Dilatory and protracted proceedings in an enquiry 
under s, 202, Criminal Procedure Code are to be 
deprecated. If was never intended that such an 
enquiry should be dragged out for months AJIT 
Nats Das v. SATISH CHANDRA KAYAL Cal, 489 
ss. 203, 204. Ser Criminal Procedure 
Code, 1898, s. 259 898 
8. 213. Sze Criminal Procedure Code, 1898, 
s. 177 805 


under, should not be 


pn 








——-—— 88,235, 239—Accused jointly tried under 
ss 342, 376 and 377, Penal Code (Act XLV of 
1860) —Held on, facts vagueness and multiplicity of 
charges, absence of corroboration and misdirection 
to jury, vitiated the trial—Ojffences under ss. 376 
and 377, Penal Code, committed on different dates, 
whether form part of same transaction. 

The accused were tried jointly under es, 349, 376, 
and 377, Penal Gode. Four of the charges were for 
wrongful confinement; some by all the accused and 
some by only some of them, The charges of rape 
were drawn ina peculiar manner, in view of the fact 
that rape is in law, a single act of sexual intercourse. 
Each of them specified an offence of rape, committed 
either on an indefinite date, or between periods ex- 
tending frum six weeks to six months, The time 
covered was from September 1936 to June 1937. The 
charge under s. 377, Penal Code, specified an offence 
committed between the end of December 1946, and 
Jone, 1937. The charges actually framed were either 
so vague and general as to be bad in law, or were 
in the alternative, absurd. Neither of these offences 
wasa continuing offence. The whole story was 
vague in details, and the corroboration which might 
have been expected bad not been given. The Judge 
did not deal with this evidence in a satisfac- 
tory way. Ib was marked with suspicious features. 
Instead of putting it before the jury and leaving it 
to them to decide whether they were prepared to 
believe it, the Judge went out of his way by special 
pleading to ask the jury to believe the whole of it : 

Held (4), that the multiplicity of the charges 
tried together in the present case must have operated 
to the prejudice of the accused ; 

(iz) that corroboration of the complainant in respect 
of the offence alleged was a practical impossibility 
in the absence of any definite averments as to the 
time of its occurrence: 

(iii) that the verdict of the jury was vitiated by 
misdirection; 

(iv) that the case was not a fit one in which a re- 
trial should be ordered. 

Quaere.—It is doubtful if an offence under s. 376, 
Penal Code, committed by five persons before the 
end of September 1936 can rightly be held to be 
part of the same transaction as an offence under 
s. 377 committed by three of them between the end 


of December 193 and the end of June 1937. Aut 
Hyper y. EMPEROR Cal. 960 
85, 250, 4 (h)—Statement made on oath 





before Magistrate charging other person with 

offences is information given to Mogistrate—If 

amounts to complaint under s. 4 th). 

Astatement made by a person oath before a 
Magistrate charging other person of\ certain offences 
comes under the Words gupon inform$tion given to a 
Magistrate” in s. 250, Oriminal Prodedure Uode, and 
amounts to a complaint as defined ins. 4 (h) of the 
Code. GAJADHAR V. EMPEROR, Oudh 758 
—8. 257—Number .of witnesses large and 
coming from many parts—Their expenses, whether 
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reasonable charge on Government — Mugistrate, if 

can in such case require accused to deposit expenses 

of witnesses 

In a case where the number of witnesses is large 
and they come from many parts of the country, their 
expenses cannot be said to ben reasonable charge on 
Government and the Magistrate in such a cage is 
perfectly entitled to'hold that these expenses cannot 
reasonably be incurred by Gevernment under s, 544, 
Oriminal Procedure Code, and is, therefore, correct in 
requiring that the expenses should be deposited prior 
to the issue of summons in accordance withs. 257 (9), 
Criminal] Procedure Code, Mantas SINGH v EMPEROR 

All. 773 

s. 257 (2\—Provision as to deposit of 
expenses of witness, whether applies to warrant 
cases also—Whether there is rule in Province of 

Agra that ordinarily expenses of witnesses in 

warrant case should be borne by Government. 

The Criminal Procedure Code gives a Magistrate a 
discretion to pass an order under s 257 (2), Criminal 
Procedure Codeand his discretion is subject to 
s 544 and the rules passed by the Local Government 
under that section, that is a Magistrate cannot pay 
from Government the expenses of witnesses attending 
if he is not authorized to do so by the rules of the 
Local Government, The provision regarding deposit 
of expenses of witnesses applies not only in summons 
cases but also in warrant cases. There is no pro. 
vision in the Province of Agra that the ordinary pro- 
cedure in a warrant ease is for the Government to 
bear the costs of the accused's necessary witnesses, 
and the matter is left entirely tothe discretion of the 
Magistrate. MAHTAB SINGH v, EMPEROR All. 773 
-——— $S, 259, 203, 204—-Compiaint—Complaint 

dismissed and accused discharged—Second com- 

plaint on same facts, if can be entertained by 
another Magistrate—Remedy of aggrieved com- 
plainant. 

It is not open to a Magistrate to entertain a 
complaint when a similar complaint has been dis- 
missed by another Magistrate of co-ordinate juris- 
diction and the dismissal has not been set aside by 
higher authority. If the complainant inthis case 
is aggrieved by the dismissal of his complaint and 
the discharge of the accused under s. 259, Oriminal 
Procedure Code, it is open tohim to move the 
Sessions Court to order further inquiry under 
s. 436, because that section is now amended and 
relates not only to a dismissalof complaint under 
s, 203, or under sub-s. (3) of s. 201, but to any case 
where persons accused of ao offence have been dis- 
charged. OHELLOMALY KEWALMAL 'ERAMDAS 











Sind 898 

s, 342, Sez Criminal trial 317 

s, 350. Ser Criminal Procedure Oode, 1898 

s 366 (5) 990 


———-— $8, 366 (5), 350, 526 (8)—Once Magistrate 
signs judgment written by him, he delivers it under 
s. 366 (41, and trial is over—Mere pronouncement 
of it by his successor makes no difference— 
S, 3:0, does not apply—Application for transfer 
made after writing and signing of judgment— 
Whether maintainable. 

Once a Magistrate signs’ the judgment written 
by him, he has delivered it within the meaning of 
s. 366 (3), Criminal Procedure Oode, antl the trial 
ig then over, 

An accused remained absent on the date fixed 
for arguments and the Magistrate then wrote out 
the judgment in the case convicting the accusedgnd 
added a sentence atthe end of it: "As the accused 


is not present to-day, and I am under ordera of . 
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transfer, I keep this judgment on the file and leave 
this for my successor to pronounce it when the 
accused appears in Court”. He then signed it and 
dated it: f 
. Held, that the. trial of the accured had been 
enmpleted and all that remained was the execution 
of the judgment against him. Section 350, Criminal 
Procedure Oode, did apply and the accused could 
t claim de novo trial. 
gee 526 (R), Oriminal Procedure Code, clearly 
lays down that intimation of an intention to make 
an application for transfer of case must be made 
before ‘the defence closes its case Where an ap- 
plication for transfer is made not only after the 
defence tas closed its case but afterthe judgment 
has been wiitten and signed by the Magistrate, it 
ig not maintainable. Gian Sinem Mounsaa SINGH v, 
Amar SINGE-JAIMAL SINGH Lah. 990 


5 403 —Language or principles of s8. 403 
cannot be extended in favour of accused. 

The principles underlying the English Common 
Law pleas of autrefois convict and autrefois acquit 
have been embodied so faras India is concerned with- 
in the limits, however narrow they may be of the 
language of s. 408, Oriminal Procedure Code, itself. 
The language of the section should not be stretched 
nor should the principles be extended in any way so 
ag to give benefit to the accused, of the spirit under- 
lying the provisions of the section, for, it would be 
bewildering and, indeed, might result in great in- 
justice to the commuaity at large. Purnananpa Das 
Gupta v. EMPEROR i Cal. 506 F B 
s, 403—Scope of —Conspiracy——Accused once 

tried on charge of conspiracy, whether can be tried 

again for fresh entry into conspiracy connected 
: ious conspiracy. 

ah S 103, Criminal Procedure Code, lays down 
if it ig aconspiracy matter to be considered —is that 
aman cannot be tried againfor that particular entry 
into the conspiracy for which he has already been 
tried. Section 408 does nob say, that for any fresh 
entry into the conspiracy he cannot be tried. | When 
a person, who is tried and convicted or acquitted on 
a charge of conspiracy, subsequently enters into 
a conspiracy connected with the previous one, by a 
fresh agreement, such agreement amounts to fresh 
participation in conspiracy ands 403 is, therefore, no 
bar to the trial of one pone with Skad to such fresh 

as QUPTA v. EMPEROR 
entry. PURNANANDA Wi ae 
s. 403—Test todecide whether subsequent 

trial falls under part. 2,8. 403 (1) 

The true test of deciding whether a subsequent 
trial comes under Part 2 of s. 403, sub-s. (1), Criminal 
Procedure Code, is to see whether the acquittal or 
conviction from the first charge necessarily involves 
an acquittal or conviction onthe second charge. 














Purnananpa Das Gupta v. EMPEROR. Cal. SOG FB 
S. ett T gan 

See Oriminal tria 
Bre Penal Code, 1860, s. 206 980 





s. 439—Order passed in proceedings under 
2. 145—General practice of High Court not to 
entertain revision after -60 days from such order 
in absence of ‘most exceptional circumstances— 
Fresh period if accrués from date when Sessions 
Judge refuses to make reference under 8. 438— 
Pleader in mofassil unaware of such practice and 
petitioner is pardanashin lady, whether exceptional 
cirgumstance. . A 
The High Court will not, as a general practice, 
entertain, in the absence of the most exceptional 
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circumstances, an application in its criminal revi- 
sional jurisdiction after the expiry of 60 days from 
the date of the decision or order made in pro- 
ceedings nnders. 145, Criminal Procedure Code, and 
sought to be impugned, and a fresh period of 60 days 
does not accrue from the date when the Sessions 
Judge or the Deputy Commissioner refuses to make 
a reference under s. 439 of the Oode of -Oriminal 
Procedure, 

The fact that the Pleaders inthe mofassil are not 
aware of the practice of the High Court and that 
the petitioners includea pardanashin lady, who is 
in fact the principal petitioner, cannot be regarded 
as among the most exceptional circumstance. Becaan 
KUER v. MAHARAJA OF OROTANAGPUR® Pat.15 

S.439~--Order unders. 145—Interference 

on merits. . 

The High Court does not interfere in revision 
with orders under s.145 of the Gode of Oriminal 
Procedure, onthe merits, as a rule, Basu Ram PANDEY 
y, SHYAMDEO NARAYAN Pat. 548 
S. 476. Beg Penal Code, 1860, s. 206 980 
S, 476—Order of Sessions Judge upon 

application under 8. 478, ordering prosecution under 

s. 211, Penal Code-~No appeal but revision lies. 

Ne appeal but only revision lies from an order 
of Sessions Judge upon an application under s. 476, 
Criminal Procedure Code, ordering prosecution 
under s. 211, Penal Oode. BACHU SINGH v. TRIBENI 
SAH Pat, 167 
s,476—Order to prosecute under s. 211, 

Penal Code (Act XLV of 1880)—-Duty of Court— 

Principles to ba borne in mind~Ingredients of 

s. 211, Penal Code—Prosecution under s3. 211, 

Penal Code, not to be undertaken lightly—There 

should be finding that prosecution is necessary in 

interest of justice 

Undoubtedly it is necessary, in considering an 
application for an order to prosecute under s. 476, 
Oriminal Procedure Code, to bear in mind that 
whereas had the original complainant gone to trial, 
the entire burden of proof would have lain on the 
complainant, the opposite party will have to carry 
the whole burden should the complainant be pro- 
secuted under s. 211, Penal Code, and the ingre- 
dients of s, 211, go a good deal further than the 
mere absence of proof of the guilt of the person 
said to have been falsely charged with an 
offence. The complainant must have false- 
ly charged such person with having committed an 
offence, that is to say, the person must be innocent. 
The complainant must have known that there is no 
just or lawful ground for the proceeding or charge, 
that is to say, there is no penalty in this section 
for incautious or negligible acceptance of informa- 
tion which the complainant might have learnt by 
enquiry to be unreliable, Thirdly, there must have 
been an intention to cause injury to the person. 
The last can in some cases be inferred from the 
relation of the parties when the other two elements 
are established. As regards the other two ingredi- 
ents, it is important to remember that there is a 
difference between suspicion and evidence. The 
prosecution will have to establish facts irreconcil- 
able with the innocence of the accuséd. 

Prosecutions undef s. 211, Penal Code, are not to 
be undertaken lightly and although the absence of 











a finding that thf prosecution is ne&essarye in the. 


interest of justicé, is mot necessarily fatal, itis cer- 
tainly desirable that Courts dealing with these 
matters should apply their minds directly to the 
question ; and in doing sô, they should consider 
whether an attempt tg use the law in aid®of a 
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private ‘grudge is being made and whether the 
Oqurts should allow themselves to become the in- 
strument ofa private grudge and also what facts can 
be proved ard whether these facts are likely to be 
sufficient to support the conviction. As regards the 
fects that can be proved, it is obvious thata con- 
viction cannot be based merely on improbahility or 
on what a particular officer suspects, BAOHU SINGH 
v. TRIBENI SAH Pat. 167 


—$. 476-B—Person not applying under s 476 
for initiating proceedings, whether has right to 
appeal—Application under s. 476 for taking action, 
rejected by Ciyil Judge—Appeal, whether lies to 
District Court or High Court. ' 

A person who has made no application for action 
being taken under s. 476, Criminal Procedure Code, 
has no right of appeal under £f., 476-B. 

An appeal from the decision of a Oivil Judge 
rejecting an application made under s. 476, Criminal 
Procedure Code, for initiating proceedings, lies to 
the District Court and not to the High Oourt, though 
appeals from the decrees passed by the Civil Judge 
may lie both tothe District Court and to the High 
Oourt, as the District Court is the inferior Court 
within the meaning of s. 195(3), Criminal Procedure 
Oode. NAROTAM Das AGARWAL V, BHAGWAN wit = 

.673 





—~--—_-$, 488. Ser Conjugal rights 

$.488—Order against father for main- 

tenance of his children—One child attatning majo- 

rity and able to maintain himself—Order, enforce- 
ability of. 

Where an order is made against a father for the 
maintenance of his children and subsequently if is 
proved that the eldest child who has attained 
majority is in a position to maintain himself the 
order ceases to be enforceable in respect of him 
but it does not cease to be enforceable in respect of 
other children, Ma E Sar v, U San Kar Rang. 643 
———— $, 488—Term “means " includes capacity to 

earn money. 

The term “ sufficient means” ie not confined to 
pecuniary 1esources only, but include a capacity to 
earn money and if a man can be shown to be capable 
of being able to earn money, then he has the means 
to maintain his wife. Ganea Devi v., Ram SARUP 

Lah 766 
$.490—No provision for costs ins. 490. 

Section 490, Crimiasl Procedure Uode, does not 
contain any provision such as that in sub-cl. (7), 
a. 483, which would enable the Oourt to grant 
costs. Ma E Sur v. U San Kar Rang. 643 


s, 491—Habeas corpus, writ of—Power of 

High Court to issue writ in cases artsing under 

Extradition Act (XV of 1903)— Jurisdiction of, 

single Judge to iseue such writ—Rules under 

s. 491 (2)—R. 3A, of Madras High Court Appellate 

Side, whether ultra vires. 

Oases arising under the Extradition Act, 1903, can 
be brought up to High Courts by means of applica- 
tions for ,issue of writs of kabeas corpus and decid- 
ed on their merits. The High Court's jurisdiction 
to issue such writs has not been removed by any 
provision in the Extradition Ach 

The law as tọ the jurisJiction 
each Judge of the High Court to) entertain and 
determine applications for issue of & writ of habeas 
corpus isthe same as the law in England and each 
Judge of the High Uourt is a tribuual to which 
such applications can be made and must hear them 
on the*mezits. The jurisdiction is thus ofa pecu- 
liar end exceptional character as every Judge has 


+ 
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it, and not merely the High Court of which he 
forms a part. Further, the Tudge has no option ia 
the matter and cannot lawfully decline jurisdiction 
or refuse to entertain and determine applications 
made tohim. It would becontrary to his oath of 
office todo so. 

The jurisdiction of Judges of High Court is con- 
ferred by the Lettera Patent and the manner of 
its exercise is determined by the Judges who exer- 
cise it according to their own notions of whet the 
law requires them todo. The assignment or allot- 
ment of work by the Chief Justica to the Judges 
determines only the cases in which jurisdiction is 
to be exercised by particular Judges. This cannot, 
however, deprive any Judge of his individual 
jurisdiction to entertain applications for issue of a 
writ of habeas corpus; nor does it absolve him 
from his individual duty to determine them on the 
merits. A duty imposed by the law itself on a 
particular Judge cannot be transferred to another 
Judge. The jurisdiction and the duty as regards 
applications. for a writ of habeas corpus are sui 
generis and do not fall within the framework of 
s. 108, Government of India Act, or any rule framed 
thersunder. The individual jurisdiction and the 
individual duty of each Judge in this matter are 
not affected inany way by any statutory provision 
or rule. Therefore, r. 2-A of the Appellate Side 
Rules (Madras) is ultra vires, because its effect is 
to take away the individual jurisdiction which each 
Judge has in this matter and to prevent the per- 
formance of his legal duty to determine on the 
merits any application for issue of a writof habeas 
corpus made to him. Crown Prosecutor, Mapras 
v. K. O. Mammen MAPPILLAI Mad, 917 

S. 526. Ber Criminal trial—Record 783 

s. 526—Allowance or disallowance of 

questions by Judge in pursuance of judicial duty 

cannot by tseilf afford ground for transfer 

application — Unfavourable comment made by 

accused on Magistrate previously whether can be 
ground for transfer. 

A Judgeor Magistrate who conscientiously tries a 
case in a judicial proceeding has a legal duty to apply, 
t> the best of his ability,the rulesof evidence, as 
those rules are laid down in the Evidence Act. And 
his plain judicial duty is to exclude irrelevant evi- 
dence, whether in examination-in-chief or in crogs- 
examination, The allowance or disallowance of 
questions by a Judge in pursuance ofa judicial duty 
can never by itself afford a ground upon which to 
base an application for a transfer of a case, unless it 
is either shown affirmatively that thera exists some 
improper motive or unless upon the face of the ques- 
tıoLs themselves, disallowed or allowed as the case 
may be, the only possible inference must be that they 
have been allowed or disallowed for some ulterior and 
im proper reason. 

An accused who was being tried by an Additional 
District Magistrate made an application for transfer 
of case on the ground that as the accused had mada 
some unfavourablecomment on the Magistrate while 
he was Deputy Oommissioner the Magistrate might 
harbour 4 resentment againat the accused witich would 
prevent him doing justice in the case: 

Held, that this could not be accepted as ground for 
transfer. U Saw, Epitor-in-Osier or tae “SUN” 9, 
Tur Kine Rang. 72 
—~-——— 8, 526—Application under—Court from 

whom transfer is sought should be given opportugity 

to instruct Government Advocate on the matter 
raised in transfer affidavit, 

Asa&emattey of practice, the better courss to 
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adopt is that when an application for. transfer of 
the case is made, the Judge from whose Court the 
transfer is sought to be obtained should be given 
ap opportunity of instructing the. Government Ad- 
vocate on the matters raised inthe affidavits, but 
any formal explanation which is subsequently in- 
corporated in the proceedings: is not desirable. 
Braumaya v. Tre KING , Rang. 783 


$.526—Hvidence of Police Investigation 
Officer interpolated during cross-examination of 
prosecution witness—Accused held not prejudiced. 
During the trial the evidence of the Police la- 
' yestigating Officer was interpolated during the 
cross-exemination of the prosecution witness. Com- 
plaint was made of this in the affidavit supporting 
the transfer petition : 
Held, that although the Sessions Judge might 
better have waited till the investigating officer 
came to be called, he was entirely within his rights 





‘in putting this witness in the box and thie could 
not be said to have prejudiced the accused. 
Braumaya v. THE KING Rang. 783 


—§, 526 (8). Sze Criminal Procedure Code, 
189°, s 366 (5) 900 

s. 531. Sze Criminal Procedure Code, 1898, 
s. 177 805 











s, 561-A — Application for  expunging 
remarke made by Magistrate-—-No evidence to 
support remarks even as legitimate inferences— 
Remarks reflecting on character and likely to affect 
Suture of applicant—Remarks should be expunged. 
Although a Magistrate is entitled to draw legiti- 

mate inferences from the evidence on record, yet 

when there isno evidence on record to support the 
remarks made by the Magistrate for expunging 
which an application is made, even as legitimate in- 
ferences, such remarks aré wholly unjustified and 
when they reflect on the character of the applicant 

' and would affect his future, it is only fair that they 

should be’ expunged, Lachuman Das v. Jal GOPAL 

i Lah. 523 
Criminal trlal!—-Confesston—Evidentiary value of 
` confession not withdrawn—Confession retracted— 

There should be corroboration, 

If a confession is mads and is not withdrawn, that 
may furnish the strongest possible evidence of guili 
“ of an accused, because unless there is something to 
raise a different inference, what a man saya about his 
own actions and his own intentions, must be even 
more potent evidence against him than what others 
may gay as to that man's intention. Therefore, 
normally a confession of guilt is the most conclusive 
evidence which one canhave. But if that confession 
is “retracted”, then it is certainly desirable, if not 
absolutely necessary, that there should be somecor- 
‘ soboration of what the accused has said about himself 
even in respect of his own actions. Purnananpa Das 
Gupta v. EMPEROR Cal 506F 8 
Confession —Exculpatory part inherently 

improbable—Court, if can act only upon tinculpatory 

part. Í 

Where there is evidence to show that any portion 
of the exculpatory statement in a confession by the 
accused is inherently improbable, the Court is at 
liberty to reject that portich of the statement which 
‘appears to it to be so improbable and to act only upon 
that part of the statement which is inculpatory. 
GHULAM NABI v. EMPEROR Lah. 237 


Confession— Retracted confession — Con- 
Session made under torture of Police--Fact of 
torture must be supported by evidence—Accused 
pannat get rid of confession by retracting it, 





—_— 





o 


INDIAN dasës ` Wr A 


ih 


Criminal trlal—êontd. 


The excuse of torture by the Police in compelling 
an accused to make confession is used so often with- 
out any justification, time and again, that it has be- 
come very difficult for any Court to pay serious atten- 
tion to it and indeed no Court should pay any atten- 
tion to it unless it is supported by evidence. An ac- 
cused cannot therefore get rid of statement, made by 
him by merely retracting it. Purnananpa Das Gupta 
V. EMPEROR Cal. 506 FB 

Conviction — It is unsafe to base conviction 
on evidence of witnesses who have enmity with 
accused, 

Wherea conviction of an accused is based on the 
evidence of witnesses who are omenemical terms 
with the accused, itis unsafe to aphold the convic- 
tion. KHOLIA NAIKO v. EMPEROR - Pat 929 
~—~——-——Hvidence-—Accomplice and approver—Corro- 

boration—Evidence of one accomplice, whether can 

betreatedas corroborating that of another. 

Whether a witness is stigmatized as an approver 
or as an accomplice, he is as regards the matter of 
corroboration on one and the game footing. An ac- 
complice witness including an approver ought to be 
corroborated and atany rate itis unsafe in 
ordinary cases to treat the evidence of one accomplice 
as corroborating that of another. Purnananpa Das 
QUPTA 9, EMPEROR Cal. 506F B 
Evidence — Admissibility — Admission of 
guilt by accused not leading to discovery of relevant 

facts—Evidence of such admission, if admissible. 

Where an information given by an accused to 
the Police admitting his guilt, does not lead to the 
discovery of any relevant fact concerning the 
Offence, evidence of what that information was, is 
inadmissible. Inre Uppara Doppa Narasa Mad. 518 
————- Evidence-— Court disallowing question— 

Ruling should be recorded, ‘ 

It is most desirable that when a question ig dis 
allowed by a formal ruling and an Advocate desires 
that.a note cf the ruling should be recorded in 
the -proceedings, this should be done, asthe ques- 
tion whether evidence material to one side was 
improperly excluded may often engage the attention 
of an Appellate Oourt. Unless the Appellate Court 
knows the exact question which was disallowed, or 
the application which was refused, it is difficult to 
judge afterwards as to the propriety with which 
evidence may have been excluded from the conside- 
ration of a Uourt of first instance. BrauMaya v. 
Trp Kine Rang. 783 

Evidence — Practice—Right of Judge to 
curtail cross-examtnation, ‘ 

A Judge is and always must be in control of the 
proceedings in his Court. On the one hand the 
right of cross-examization must be .carefully 
guarded, and it must be remembered that it may be 
necessary for an Advocate to approach delicately 
and with caution the point uponswhich he is seek- 
ing to obtain admissions. It may be important that 
& witness whom he does not consider truthful should 
not be put on his guard by immediate presenta-. 
tion of the case set up by the opposing side. If 
questions are couched in too blunt a form, he may 
readily deny the Hence considerable latitude is 
desirable since We admissions sought to be elicited 
may only be fofthcoming when the witness, if he 
is concealing gomething, is thrown off hgs guard. 
On the other Wand the length of cross-examinution 
is by no means the criterion cf its excellence, and 
it is lamentably true that lack of skill inadvocacy 
often leads to a failure to appreciate this fact. 
When irrelevant topics: are pursued at great length, 
and pereistence is shown in going over the same 
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ground again and again in the hope of making the 
witness abpear discrepant, some limit must be 
placed upon the latitude given. Oontinued irrele- 
vancies and repetitions are not to be endured in- 
definitely. BRAEMAYA v. Tae Kina, Rang. 783 
m Hvidence — Statement of formal witness for 

osecution assisting defence—Value of. 

here a formal witness for the prosecution makes 
a statement assisting the defence, it does not have 
that weight which it would have if he had been a 
witness for the prosecution as to the material facta 
of the case. RADHA KisHEn v. Empprog Lak. 880 
-x First Information Report— Delay in making 

report—W hether ground for rejecting evidence. 

Delay in making a report to the Police is only a 
Buspicivus circumstance which puts the Oourt on its 
guard end camnot by itself be held to be a reason for 
rejecting evidence which is otherwise fully entitled 
to credit. Rapsa KISHEN v. EMPEROR“ Lah. 880 

Interference by High Court: in pending cases 
when warranted — Criminal Procedure Code (Act 

F of 1898), s. 342—Non-compliance with 8. 342— 

When vitiates trial—-Case complicated ~—One general 

question putto accused—Propriety of-~Presence of 

Counsel, if of any effect—Duty of Magistrace to put 

questions to individual accused, 

io a pending case the High Court should not in- 
terfere unless itis of an exceptional nature. Where 
the procedure adopted by the lower Appellate Court 
is somewhat exceptionul, andthe balance of conveni- 
ence is in favour of deciding the points, especially as 
itis clearon the face of the record and recognized 
by the Appellate Court itself that the examination of 
the accused in the case has been defective, High Court 
can interfere. 

Non-compliance with a mandatory provision of the 
Oode does not necessarily vitiate the proceedings 
and the criterion ia whether there has been 
any failure of justice. The examination of the accus- 
ed contemplated by s. 342, Criminal Procedure Uode 
is one by the Judge direct, without any intervention 
of Oounsel. The putting of one general question to 
the accused is not a proper compliance with a. 342, 
Where a complicated question has been put to each 
ofthe accused without reference to the particular 
position of each as brought out by the evidence against 
him, inspite of the fact that legal advisers were pre- 
sent procedure may have prejudiced the accused. 

Where an accused practically refuses to answer 
questions, it would be useless for the Gourt to persist 
with them. 

In a complicated case, where many accused are in- 
volved, the position of each accused must be individual- 
ly considered, and a careful examination is neces- 
sary. Nana v. EMPEROR Nag. 317 
——————-Joinder of charges—Charges of murder and 

preferring false comptaint of murder--Whether 

should be tried jotntly. s 

Where an accuged has committed murder and has 
preferred & false complaint of murder immediately 
after committing the murder, it cannot be said 
that strictly speaking 8 joint trial held for the two 
offences poder ss. 302 aad 211, Penal Code, is 
illegal. It can be fairly contended that the two 
acts were connetted together and formed part of 
the same transactiva: But offedags of this nature 
ought not to be tried together becuse it is obvious- 
ly very embarrissing, to the accuked to have to 
answer a charge of murder at the ¥ame time as a 
charge of wilfully preferring a false complaint of 
murder. It is also embarrassing to the prosecution 
and may lead, to failure „of justice. In re Uprana 
DoppaWNarasa skin Mad. 518 
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Criminal trial—contd. 

- =m Joint trial—Affair must constitute oné 
transaction—Held, joint trial was legal. 

The legality of a joint trial depends upon whether 
the whole affair constituted one transaction, and 
with reference to that, unity of time, place and pur- 
pose oiight to be looked to. 

The affair took place in ons village, one incident 
succeeding another rapidly, From the plan in the 
case it appeared that ‘the houses raided by the excise 
party were in the neighbourhood of each other. The 
rioters went from ons house to another and finally a 
whole mob of them surroun led the Excise Sub Inspec- 
tor and his companions, who had to retreat. The 
alarm and the shouting quickly spread, and pre- 
ore everybody in the village soon knew what was 

oot 3 

Held, that in these circumstances the joint trial 
was legal, Nana v. Emperor Nag. 317 


mmea Judgment — Proper way of dealing with 
criminal case, stated — Judge dealing firat with 
statement of accused and finding tt untrustworthy 
excepthis admission of guilt—He then finding that 
prosecution evidence was unreliable but believing 
only that part which supported accused's admission 
of guilt—Way of approaching case held illegal. 
The proper way for a Magistrate to deal with a 
criminal case is to discuss first the progacution evi- 
dence and come to an independent finding on the truth 
or falsity of the story related by them and then to 
examine the statement of the accused and criticize it 
in the light of the circumstances brought on the 
record. After having weighed the prosecution evi- 
dence and the statement of the accused, he should then 
be justified in formulating his conclusion as to the 
guilt or innocence of the accused, 
Where the Sessions Judge dealt with the statement 
of the accused first and having found it untrust- 
. worthy, except tothe extent of his admission that he 
had killed his wife, then animadverted upon the 
prosecution evidence and finding it tobe entirely un- 
reliable, believed the evidence only to the extent 
to which it agreed with the admission of the accus- 


Held, that the manner in which the case was 
approached was entirely illegal. Guuzam NABI v. 
EMPEROR Lah. 237 


Misjoinder of charges — Accused committing 
two murders and causing grievous hurt to third 
person in same night at different times and places 
No connection between sncidents—Single charge, 
sf can be framed in respect of all offences~Crhargesz 
of murdera though may be legally tried together, 
yet ıt is undestrable to do so, 

Where an accused has committed murders of two 
persons and caused a grievous hurt to a third person 
in the game nignt but at different times and different 
places and there is nuevidence to suggest any con- 
uectiun between them, a single charge cannut be 
framed in respect of all these offences. Tue charges 
of murder are charges of the offences of the same 
kind, but the charge of grievous hurt is not. The 
charge under s. 32u, Penal Oode, cannot legally be 
joined with charges qader s. 302, Penal Uode, and 
the charge under s. 32a, if proceeded with, must form 
the subject-matter of a separate trial. Moreover, 
though the charges of murdér may be legally tried 
together under 8. 234, Oriminal Procedure Uude, it is 
undesirable to lump together two separate offences 
of murder under the one head of charge, The general 
rule that separate offences should be separately 
charged appiiesto auch a case, EMPEROR v, Aysa MUDDI 
NASHRADDI Oal..310 
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Murder—Right of private defence—Held, 
that accused acted in right of private defence 
and did not exceed it, 

The deceused’s party felt themselves aggriaved at 
the accused's having bukeu more then their fixed 
share of waler, and they came dimak and 
anued with deadly weapo.s such as burcais and 
dangs and attucked the accused and their come 
panious, when they were quietly sitting under the 
mulberry ti¢es in their laud. They actually attack- 
ed them, causing an injury with a sharp-edged 
weapon to one of the accused's purty. The whole of 
the incident lasted a minute only and during the 
fight the deceased persons met with death : 

Heid, that the accused had a reasonable appre- 
hension that grievous hurt with deadJy weapons 
would be caused to them and they clearly acted in 
the right of private defence. lt could not be that 
the reasonable apprehension of danger to the per- 
sons of the accused's party had ceased before the 
injuries were inflicted by them on the deceased and 
the right ofself-defence was not, therefore, exceed- 
ed, EMPEROR ti, UJAGAR SINGH HAKAM SINGH 

Lah. 223 
- Police diary — Statements in — Value— 

Evidence in.rebuttal of—Nature of. 

There is an initial presumption of acauracy in the 
case of official records, but in the case of the state- 
ments of witnesses recorded in Police diaries, the 
burden of rebutting it is not very heavy. Where, 
the witness is a respectable educated man and quite 
disinterested and the difference between what he did 
say and what he is recorded as saying is very slight 
and could easily have been due to a misunderstand- 
ing by the Pohce Officer recording the statement, 
the Court may accept as correct his denial of the 
accuracy. of the statement attributed to him by the 
Police Officer. RADHA KISHEN v. Emperor Lah, 880 
Practice — Hxzamination of witness in 

committal Court—Public Prosecutor, tf should 

call him or tender him for cross-examination, 

Where a witnees had been examined as a witness 
in the committal Court, it is not the duty of the 
Public Prosecutor to call him unless it is thought 
that he can give material intormation in connection 
with the offence: charged : nur is it his auty to 
tender him for crosseexaniunation, If the Judge 
advices the Public Prosecutor us to how the later 
ehould exercise his discretion, no exception can be 
taken to ıt; but 1f the Judge goes further and 








- Instruct the Publie Prosecutor not to call him, this 


is going too far, Braumayav. THe Kine 
kang. 783 

Records—Inspection— Right of Pleaders to see 

record of statement made by prasecution witnesses 
under s. 164, Criminal Procedure Coue (Act V of 

1898), or to cross-examine them thereon—Hefusal 

of Court to allow defence to see record of statement 

maue by Prosecution witnesses under s. 164, 

Criminal Frocedure Code (Act V of 1898)~—Case 

hela should be transferred. 

Jt is an clementary principle. of natural justice 
that an accused person, shall have'free access at 
any time during the trial to all the -records which 
are before thé Court, “Dhe. same 
dpply tothe refusal ‘to. pemi reference -in cross- 
šuwialióR to the Goutents ourthe charge-sucet, for, 
this also.lorms part of the committal record, ‘Lue 
@efence Pleuue:s should be aliowed to see Lhe 
yecords.cf sbatements made by 
Witnesses to a Magistrate under the provisions of 
8. 1M, Criminal Procedure Oode, or to Gross-exa- 
thine the witnesses thereon, j Eo 


+ 
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Where the Judge declined to grant all these pri- 
vilezes to the defence : | 
Held, that this created an apprehension in. the 
mind uf the accused that he would not get the fair 
trial and herce. the cuse should be transferred. 
bra Maya v. Tug Kine Reng 783 
Revisiuon— ite-trial when ordered by High 
Court, stuted—Criminat Provedure Code (Act V 
Orgl88;, s. 439. Sone 
lu the exercise of its revisional powers a re-trial is 
ordered by the High Court oniy in cases where non- 
compliance with the provisions of the Criminal Pro- 
cedure Uode hus prejudiced the accused. The High 
Court is not bound to set aside a trial on a techni- 
cal point onthe revision side ino injustice has 
resulted. GURDAS SINGH v. EMPEROR Lah, 249 
Sentence —Consideration tn passing stnience, 
A sentence must be passed in a criminal trial which 
is considered proper in all circumstances of the case, 
regardless of the cousideration whether it should be 
an appealable one. T: 2 Kine v. Mause Saw HAN 
Rang. 716 
Sentence, enhancement of—Application for 
enhancement by private person—Court, whether 
should enhance sentence—Duty of High Court in 
dealing with such application. 
Courts should not be allowed to become tools in 
the hands of members of the public in giving vent 
to their private animosities, oo 
lt is the part of the Crown and not of indivi- 
duals to ask Courts to enhance sentences. . The 
Ohief Court, therefore, should not enhance & sen- 
tence upon an application of a private person to 
that effect. 
in dealing with applications for enhancement of 
sentences, the High Uourt will have regard to 
what those respousible for maintenance of peace 
and order in the locality think of the matter, _ 
‘Fhe fact thas the private applicants’ application 
for enhancement of the sentence was rejected by 
the District Magistrate, the head of the Magis- 
tracy in the District, shows that an enhancement 
of the sentence ofthe accused was not considered 
uecessury iu the interests of Justice. EMPEROR.Ù. 
bom NAH Uwuh 250 
L'ransfer of case—Accused convicted by 
Magistrate—Cuse sens back to same Mayissrate due 
to error in proveuure—Accusead hus reasonable 
apprehension thas he might be convicted agatn— 
Gase ought to be transferred to another Magzstrate. 
Any accused person who has once been convict- 
ed by a Magistrate to whom the case je sent back 
because of erroris in procedure, has a reasonable 
apprehension that he is likely to be convicted 


kewanan -~ 


again by that Magistrate. Prima jacie, theretore 
the case ought to be sent tor trial to another 
Magistrate. JSANWAR SAIN Vv, EMPEROR Lah. 819 


Gustom—Inkeritance— Haclusion of  daughters— 
Villages of Srtupur District of Oud —Famrly custom 
in Puwayan kaj in United Lrovinces of excludsng 
aaugnhiers from inheritance. o 
There is a custom in villages of Sitapur District 

of Oudh whereby a duughter 18 excluded. from 10- 

heritance, $ e 
A lamily custom gpi eseluding daughters from ine 

heritance preyang in the family of rawayan liajas 

In Sbanjauadpurg~isuiict of the Ugited trovznces, 

Adal Vunma v, VfJAL SUMARI 9 P C 620 

kivel uf—Tecnaialr ules of Doglish Law— 

Applicability in india, SEB Uustom ae j 


Proof of family custom — Opinions o 
responsible membera of family are aumasetbic. ~ ' 
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Custom—concld. ` 


The opinions of responsible members of the family 
as tothe existence ofa particular custom, and the 
grounds oftheir opinion, though generally in the 
nature of family tradition, are clearly admissible 
to prove custom. AJAI VERMA v. Vial KUMARI 

PC 620 

-~m Riwaj-i-am, See Riwaj-i-am 534 
Custom (PunJab)—Abad!i—Ferozepore—Right of 

reversion in malba of houses of non-proprictors 

~-Proof of custom—Technical rules of English 

Law—Applicability in India. 

Where it is shown that a particular custom haa 
been followed uniformly during a period of 60 
years, itis sufficient to hold that it is binding. 

The technical ri&les of English Law governing 
the establishment of custom cannot be followed 
Tigidly “in proting the existence of a custom in 

ndia. 

In India a custom may fall into desuetude and 
be superseded by another custom according to the 
ethical and legal notions of the community in which 
it is in force, provided of course the existence of 
the substituted custom can be proved by a series 
of well-known, concordant, and on the whole, con- 
tinuous instances, extending over a reasonable 
length of time, 

Held, on evidence that on the non-proprietors 
leaving, the right of reversion of the malbaof the 
houses of thenon-proprietors in abadi Ferozepore 
vested in M alone and notin all the proprietors of 
the village, Anpun MaqsaT v. MOHAMMAD AMIN Kuan 

Lah. 369 
Allenation—<Act of good management. 

It cannot obviously be considered to be an act of 
good management to sell property worth Es, 20,500 
when there is necessity for a loan of about Rs 6,000 
only. IQBAL SINGH v. MAuINDAR SINGH Lah, 737 
— Alienation by father—Declaratory 

suit by son challenging alienation—Son living with 

father—Suit whether collusive—Such suit, if can 
be collusive between plaintif, whether minor or 
major, and defendant vendor, 

The mere fact that plaintifs, being the sons of the 
vendor, are living with him is not sufficient to 
justify the suit brought for challenging the alienation 
made by the father of the ancestral property being dis- 
missed as collusive, 

‘Collusion’ in judicial proceedings hag been defined 
as ‘asecret agreement between two persons that the 
one should institute a suit against the other in order 
to obtain the decision ofa judicial tribunal for a 
sinister purpose’. In the first place, the vendor is 
merely & pro forma defendant in cases where a 
declaratory suit is brought by the sons challenging 
the sale by the father of the ancestral property and 
no question- of collusion with the defendant against 
whom relief is claimed really arises as it does, e. g. 
in suits for divorce, eto. Again, when a suit of 
such a type is institmted on behalf of a minor, there 
cannot obviously be any collusion on the part of the 
plaintif in the above sense, as a minor is legally 
incapable of entering into any agreement, Even 
when the plaintiff is a major, the above defni- 
tion would not ,apply, as the object of the 
declaratory decree is to protect the interests of the 
plaintiff and the other reversioners, Yad not those of 
tbe vendor, and this purpose cannot Ue considered to 
be ‘siniste®’ IQBAL SING. v. MAyINDAR SINGH 
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————Ancestral property—Necessity, if 
must exist at time of alienation. 
Even a male proprietor ig-not entitled to encumber 





f ancestral property for his future requirements; the 
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Custom (Punjab)—contd. 


necessity to support an alienation of ancestral pro- 
perty must exist at the time of the alienation. IQBAL 
Sings v. MAHINDAR SINGH Lah 737 
—--——-Allenation— Antecedent debt--What is~ 

Debt incurred after agreement of sale and sub- 

sequently included in sale consideration, whether 

antecedent debt. 

An ‘antecedent debt’ means a debt which is not 
only antecedent in time, but. also antecedent in 
fact, 6. e. it must betruly independent of the 
transaction impeached. In other words, the two 
transactions must be dissociated in time as well as 
fact. The debts incurred after an agreement of 
sale and which were subsequently included in the 
consideration of that sale cannot, properly be held 
to be independent of the sale transaction and 
cannot be antecedent debts, Iqpan SINGH >». 
MasINDAR SINGH Lah. 737 


Taman Hindu jats of Rohtak District~ 
Daughter, if heir—Whether can challenge alienation 
by another female who is full owner. 

A female has no right to contest an alienation 
by another female unless she is an immediate heir 
and the alienor possesses a limited estate. 

A daughter has no right to inherit according to 
the Oustomary Law of Rohtak District and is not, 
therefore, an heir. Shehas, therefore, no locus standi 
to challenge alienstion made by another female who 
is full owner. Mam Kaur v. Monta Lah. 824 
~ —— Legal necegsity—Joint debts by 

members of family for ordinary house-hold 

necessities —When a just antecedent debt. 

It is quite a usual practice for agricultural 
families to incur joint debts for ordinary house- 
hold necessities and both parties commonly gain 
the benefit of the joint creditso obtained When there 
is no reason to suppose that the expenditure covered 
by a joint debt has been wastefully extravagant, a 
joint debt can be regarded as a just antecedent 
debt, ALI MOHAMMAD v, NUR MOHAMMAD 

| Lah. 320 (6) 

—_— Necessity—Big zemindar borrowing 
‘loans for costly clothes and ornaments— Whether 
‘just’ debts, 

Where a big zemindar with a large income who 
has to live in a style suited to his social status 
borrows loans for costly clothes and ornaments, the 
expenditure cannot be considered to be very 
unreasonable so as to exclude the debts from the 
category of ‘just’ debts. IQBAL SINGH v, MAHINDAR 
SINGH Lah. 737 


NecessityJust debt, what is, stated. 

Just debt means a debt which is actually due and 
which isnot immoral, illegal or opposed to public 
policy. It also means a debt not contracted as an 














eact of reckless extravagance or of wanton waste 


or with the intention of destroying the interests of 
the reversioners. It need not be one incurred fur a 
necessary purpose but if a non-necessary debt is 
unreasonably large compared to the means and 
station in life of the proprietor, it cannot come 
under the definition of a just debt. Similarly if a 
numbêr of comparatively small loans for non- 
necessary purposes are ‘contracted within an 
unreasonably short period, they collectively may 
amount to extravagance judged by ‘the tests 
previously mentioned, and may be excluded from the 
category of just debts. What is unreasonable or 
extravagant must depend upon the circumstances of 


| each particular case, and must be decided by te 


Oourt on fair and rational grounds. IQBAL SINGH v. 
MAHINDAR SINGH Lah. 7137 
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—— Allenatlon —Necessity — Alience, whether 
must prove that antecedent debts were due—Even 
outsider alienee knowing nature of debts and acting 
in bad faith is not protected. 

The law requiring an alienee to prove necessity 
for alienation of aucestral property is well-known 
and if an alienee fails to take the obvious precaution 
of ascertaining necessity fot an alienation of 
ancestral property and getting it duly recorded at 
the proper place and time, he must take the 
consequences. Even an alienee who is an outsider will 
not be protected, if heis aware of the true nature 
of the debts discharged by the alienation and acts 
in bad faith. Normally it is sufficient for the alienes 
to prove that the antecedent debts discharged were 
due andit is unnecessary forhimtoshow that the 
debts were incurred for ‘necessity.’ IQBAL SINGA v, 
MAHINDAR ÑINGH Lah. 737 
—— Necessity— Purchase of ornaments 

to replace lost ones, whether necessity. 

The purchase of ornaments for replacing those 
which had been stolen cannot be considered to be a 
valid necessity for the sale of ‘ancestral’ land. IQBAL 
Sıxan v. Maninpar SINGH Lah. 737 
m Vendor prohibited by custom from 

alienating ancestral property—Mere fact that pro- 

perty sold was house situated within city, whether 
justifies sale. 

The mere fact that part of the property sold was 
house property situated within the city limits 
would not be sufficient to take it outof the 
customary restrictions on sale of ‘ancestral’ property 
where the vendor is governed by custom with 
regard to alienation of ancestral property. IQBAL 
SINGH y. MAHINDAR SINGH Lah. 737 


—_—_— Applicability—Pawalis of Bhera in District 
Shahpur — Whether governed by custom or 
Muhammadan Law. 

When a person asserts that he ig governed by 
custom, it is incumbent upon him to prove that he 
is so governed, and further to prove what that 
custom is. 

Held, that Pawalis of Bhera in Shahpur District 
are not proved to be governed by custom but by 








Muhammadan Law. ALI MOHAMMAD v. MOHAMMAD 
RariIg , Lah. 251 
Proof of custom — Judicial decisions, 


value of. 
. Apart from the fact that instances of other districts 
will not be of much avail, judicial decisions on 
questions of custom are not of much assistance as 
they proceed on their own facts and are based on 
the amount of evidence led in each case. ABDUL 
Guaroor v. WAJIB ALI Lah. 368 


———Rlwal]-l-am. Szs Riwaj-i-am 534 
— Entries in—Evidentiary value of. 
When the Customary Law is silent on a certain 
point there is no reason why the local riwaj-i-am 
should not: be accepted. As the entries are public 


documents, these ‘entries can be used as evidence of - 


the existence of a custom, whether instances exist or 
not. Dasaunparv. Lat SINGH 


inher® property, either ancestral or self-acquired— 

Widow's power of alienation. 

The entry 
trict is that a daughter has no right to succeed to 
her father’s landed property whether 


Dogright to alienate her husband's landed property 
whether ancestral or  self-acquired. Burden lies 


» heavily on the party alleging the contrary to prove 


Leh. 560.: 
——-Rohtak District— Daughters whether can. 
in the riwaj-i-am of the Rohtak Din. 


it be ances- 
tral or self-acquired and also that a widow has. 


“Thad. 


Custom (PunJab)—concld. < 


that the entry is wrong. JAWAHRAN v. HAZARI ” 
” Lak. 171 
Successilon—Jats of village Dholewal in 

Ludhiana District— Sister's sons do not succeed to 

self-acquired or ancestral property. 

Among Jats of village Dholewalin Ludhiana Tahsil, 
sisters and their sons do not succeed even in the 
absence of collaterals, to the self-acquired or ancestral 
property. Dasaunparv, LAL SINGa Lah. 560 
——~—— Rajputs of Garhshanker Tahsil 

— Daughters succeed in preference to collaterals to 

non-ancestral property. 

Among Rajputs of Tahsil Garhshanker, daughters 
succeed to the non-ancestral property in the pre- 
sence of heirs sand collateraldof any degree, 
Gi, ULAM Mouy-un-Din Kuan v. NJAMAT BIBI 

° Lak. 534 


Rajputs of Garhshankar Tehsil. 
District Hoshiarpur —Ban, contained in question 
72 of Customary Law of Hoshiarpur District 
compiled by Mr. Humphreys, if extends to succes- 
sions other than initial one—Descendants of 
appointed heir, whether can succeed collaterally in 

family of appointee’s natural father. l 

The ban as contained in question 72 in Cus- 
tomary Law of Hoshiarpur District as compiled by 
Mr, Humphreys cannot be extended to any succes- 
sion other than the initial succession inasmuch as 
it is not clearly provided for in the Oustomary Law. 
As the appointed heir succeeds to the appointer’s 
estate, he may reasonably be passed over at the 
time when the succession to his natural father's 
estate, opens but the relationship between the ap- 
pointer and the appointee not being the same as 
exists between the adopter and the adoptee under 
the Hindu Law, neither he nor his descendants 
lose any right of succession to the descendants of 
the natural father. Therefore, among the Rajputs 
of Garhshankar Tehsil inthe District of Hoshiar- 
pur the descendantg of an appointed heir have a 
right to succeed collaterally in the family of the 
appointee’s natural father, GULZAKA v. QUTBA 

Lah. 414 
———— Rajputs of Karnal District—- 

Daughters, if succeed to self-acquired property in 

preference to collaterals. 

Among Rajputs of Karnal District, daughters. 
succeed in preference to the collaterals of their res- 
pective fathers to the self-acquired property left by. 
them. ABDUL GaaProor V. Fagin ALI Lah, 368 
Debtor and creditor—Composition—Agreement by 

creditors to accept less than amount due, in full 

satisfaction—Rights and liabilities of creditors—. 

Creditor not party to composition, whether bound by 

it—Creation of trust —Rights of creditor when lost, 

A composition is an agreement between the com-. 








rion, 











: «pounding debtor and all or some of his ` creditors,. 


by which the compounding creditors agree with the 
debtor, and (expressly or impliedly) with each other, , 
to accept from the debtor payment of less than the 
amounts due to them in full satisfaction of the 
whole of their claims. The consideration which in. 
such a case enables the acceptance of par} of a debt. 
to operate asa discharge of the whole debt is the: 
mutual agreement pf the creditors to forego parts of 
their~claims. Og® method of arrangement of an 
insolvent debto#s affairs which thelaw recognizes 
is an assignmegt of the debter’s property # a trustee, 
for realization” and distribution of the proceeds 
rateably. amongst.all . the - debtor's creditors, or. 
amonget those who assent to and take the benefit 
of the assignment. Such an assignment 
in effect to place the administration of fhe Uebtor's 4 

a e 

6 


operates 4 
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Debtor and Creditor—concld. 


e` 


estate in the lands of a trustee or the benefit of l 


the creditors. The assignment isthe voluntary act 
of the arranging debtor, and the trusts to which 
the assignment is subject arethose which the debtor 
himself creates, The deed becomes operative to re- 
lease or suspend the operation of creditors’ claims 
by virtue of the assent of the creditors thereto ; and 
it only binds those creditor's who in writing or 
otherwise expressly or impliedly assent to it. 
Until the deed of assignment to a trustee has been 
execute] by or come to the knowledge of the cre- 
ditors, the trustee is an agent only for the debtor 
under a revocable authority to deal with the estate. 
When the instrument expresses the arrangement to 
be with the creditcrs generally, or all creditors who 
assent to it, any creditor who actually, or by his con- 
duct, as$enta tô and elects to take the benefit ofthe 
arrangement within the proper time is entitled to 
share inthe benefits of the arrangement although he 
has not signed the deed; and in some cases the 
Courts willallow a creditor to come in under the ar- 
rangementand share in its benefits notwithstanding 
that the proper time for accession has elapsed. On the 
other Thand, a creditor entitled} to the benefit of an 
arrangement must perform fairly all the conditions of 
the arrangement which apply to the creditors. Ifhe 
takes any step which is inconsistent with or op- 

osed to those conditions, as, for instance, by 

ringing an action against the debtor to recover 
his debt, he will be liable to be excluded from the 
benefit of the arrangement. This obligation is 
binding not only on creditors who execute a deed 
of arrangement or expressly assent to it, but also 
on those who by their conduct put themselves in 
the same situation as if they had executed it. The 
principle is that ifa creditor puts himself in the 
situation of having the benefit of the deed. he 
must bear its obligations although he has not 
literally executed the deed. There is, however, 
one benefit to which a secured creditor is entitled. 
If the composition deed reserves to creditors their 
rights over securities held by them onthe property 
of the debtor, as by a mortgage charge, the terms 
of a general release contained in the deed of agree- 
ment will not prevent those creditors from realizing 
or dealing with and obtaining the benefit of their 
securities in reduction of the debts due to them. 
But this provision is limited to the extent of their 
securities, which must be clearly reserved by the 
deed. Narumu MAL v.Goxan OBAND Lah. 570 
Decree—Ex parte — Setting aside of—Sufficient 

cause—Party engaging Counsel to represent him at 

hearings—Counsel appearing regularly on many 

hearings—On day in question Counsel waiting in 

Bar room.owing to inadequate seating arrangement 

in Court—Instructions to clerk to call him when 


case was called for hearing — Clerk remaining. 


absent~-Ex parte decree passed—There 

suficient cause gor non-appearance. 

In considering an application for setting aside 
an ex parte decree, attention must, in the first in- 
stance, be concentrated on the conduct of the party 
and not merely on that ofthe Counsel. Ifa party 
cannot be present -himself. when his case is called 
the must of co 


was held 





is- somebody else there to represent 
means that he must pay | Counsel adequately or 
employ others who will ba there to assist him. If 
he does’ that, then he has dénehll that the law can 
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him. This- 
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decree—concld. 


reasonably expect of him. Ifin spite of that Coun- 
sel does not appear, the litigant cannot be held res- 
ponsible, This does not mean that everything is to 
be assumed in favour ofa litigant who is prima 
facie in default. If he wants tohavethe ex parte 
proceedings set aside, he must show sufficient 
cause and that means that he must show that 
Counsel undertook to’ represent him at all neceszary 
hearings for the fees agreed upon or paid, and also 
that there was no qualifying clause in the agree- 
ment. This does not, however, mean that he must 
show an express undertaking by Counsel to be pre- 
sent either personally or through some other autho- 
rised person at all hearings; that is necessarily 
implied in the contract, but he must bring the res- 
ponsibility definitely home to Counsel if he wants to 
succeed and on that ground, 

The defendant had engaged a Counsel to repre- 
sent him at the hearings ofthe case, The Oounsel 
had regularly appeared at every previous hearing 
and on the day in question he was actually wait- 
ing inthe Bar room for the case to be called as 
there was no adequate accummodation and seating 
arrangement for Counsel in the Court. He had not 
undertaken other work in another Oourt, he had 
not gone off elsewhere for some other purpose, but 
was ready and willing to appear and fulfil his 
undertaking to his client the moment he was called 
upon todo so. The Counsel had left his clerk in 
the Court with definite instructions to cell him 
when the case was called, Theclerk had been with 
the Counsel for 6 years and no previous instance 
of negligence had been suggested. The clerk re- 
mained absent when the case was called, andas a 
result, an ex parte decree was passed ; 

Held, that there was sufficient cause for non- 
appearance as neither the defendant nor his Coun- 
sel were to be blamed fur the negligence of the 
clerk andthe ex parte decree should, therefore, be 
set agide Firs or J. E. BILLIMORIA v. GOPINATA 

Nag. 471 
Deed— Construction. 

The deed is to be construed not by reference to the 
ultimate consequences of fact which might flow from 
its execution and adoption, but inthe light of what it 
purports to say and the legal consequences of what it 
does say. BuwABATARINI DEBI 9. AsdMANTARA DEBI 





Cal. 847 

Recitals in- Binding effect of. SEE 
Muhammadan Law 252 
Dower, See Muhammadan Law 477 


Easement—Acquisition—Lessee of site constructing 
house on it~Acquistition of easement of light, air 
and support for his benefit alone-—~Acquisition of 

- right of way or right to flow water enures to 
benefit of owner of site. 

In the case of the lessee of a site, who is also 
the owner of the house which he hes built thereon, 
sofar as the use of light or air or support for his 
building is concerned, he is an owner of the build- 
ing and may under the first two paragraphs of 
8.15, Easements Act, acquire such easements, and 
he would not acquire them for anyone except 
himself unders. 12. But when the question arises 
of a right of way ora right to flow water he comes 
unisr para. 3 of s. 15 eand anything which he 
would acquire would be as the person im possession 
of the land which is his site and he would acquire 
on behalf and forthe benefit of the owner of the 
site; ABDULLA Haroon v. MUNICIPAL OOoORPORATION, 
Karaousi Sind 884 
———--- Additional burden separable from orifinal 


burden—Hasement held not altogether extinguished. , 
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Easement—contd. 


Where the additional burden which is imposed ona 
gervient tenement is separable from the original burden, 
the imposing of additional burden does not altogether 
extinguish the easement. PARTAP Sinan v. GANESH 
Das BHATIA Lah, 262 
Claim to—Nature of. | 

A claim in respect of an easement is not incom- 

atible with a claim of ownership. S#ORETARY oF 
Srats For INDIA vy Naaorao Nag. 711 


_—__—_—-Injunction—Plaintiff seeking injunction to 
restrain defendant—Court, when con order enquiry 
as to damages although refusing tnjunction. ; 
In a suit relating to an easement of light and air, 

retraining the defendant from interfering with the 

plaintiff's right in a proper case the Court can 
order an inquiry as to damages while refusing an 
injunction, But where no damage has been caused 
to the plaintiff, a cue a a oe 
ON 0, MLOUNICIPAL i a 

SEDUTE S ` Sind 884 

Light and air—Nature of right of dominant 
owner a can claim compensation by way of 
in} ion or otherwise. - | 
The owner of the dominant heritage has no 

absolute right to the access of light and sir through 

windows and apertures The owner of the dominant 
heritage is not entitled to compensation by way of 
injunction or otherwise for the disturbance of an 
easement unless he has sustained substantial 

damage, that substantial damage must be 4 

diminution of the value of the dominant heritage 

or of the utility thereof, material interference 
with the physical comfort of persons using the 
dominant heritage, & material interference with the 

use of the dominant heritage in 4s beneficial a 

manner as ithad been used before such interference, 

An owner of ancient lights is entitled to sufficient 

light according to the ordinary notionsof mankind 

for the comfortable use and enjoyment of his house 
ag a dwelling house, if it 19a dwelling house, or 
for the beneficial us? and occupation of the house 
if itis a ware-house, 2 shop, or other place of business, 

To constitute an infringement of an easement of 

light and air there must be a substantial privation 

of light and air enough tu render the occupation 
of the house uncomfortable according to the ordinary 
notions of mankind and Gn the case vf business 
premises) to pievent the plaintiff from cariying 
on his business 3s penne T 2a age ABDULLA 

IOIPAL ConPoRaTIon, aL 

HAROON V. Mun eee 

Necessity—Absolute necessity and’ not mere 

fence, is creterion. 

a een of necessity is not to be granted 
merely on the ground of convenience and advantage, 
but solely on the ground of absolute necessity. 
Where there are other ways for ingress and exit, 
an easement of necessity cannot be claimed merely 
on the ground that such ways are inconvenient. 
Suz) Nara v. Mua. La Lah. 364 


Rejerence to reported cases— Reference to 
English statute, value of. : 


In the case ofa suit relating-to an easement of 
light ang cases is 








+ 








air, referense to reported : 
necessarily cf little value because whether or not 
the disturbance of ans easement of light and air 
amounts toa nuisance giving rise to an actionable 
claim, depends entirely on the facts and circum- 
stances of the particular case. ‘The law relating to 


easements in British India is governed very largely, . 


if n% entirely, by the Easements Act in those 
provinces to which it has been made applicable. 


* 
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Easement—coneld. . 


It is, therefore, of little practical use to refer to the 
provisions of the English statute and decisions in 
English casses in a matter relating to easements. 
ABDULLA Haroon v. MUNICIPAL Corporation, Karadat 

i Sind 884 
Easements Act V of 1882), 8.15. Ser Easement 

— Acquisition 884 
~— S, 15-—Easements in 8. 15 must-have been 

enjoyed by owner or occupier of dominant heritage 

— Fact that persons visiting dominant heritage 

have been following certain route cannot confer 

right of way on owner. : 

The right of way or other easement mentioned 
in s. 15, Easements Act, must have been enjoyed 
in the manner laid down there ly the owner or 
occupier of the dominant heritage and the fact that 
persons visiting the alleged dominant*heritage have 
beer following a certain route cannot confer a right 
of way on the owners of the alleged dominant herit- 
age. LALLU Many AZIZ FATIMA All,633 


Election—Doctrine of-—-Whether confined to in- 
struments—Person cannot approbate and reprobate 
transaction. 

The doctrine of eles.ion is nut confined to instru- 
ments A person cannot say at one time that a 
transaction is valid and thereby obtain some ad- 
vantage, to which he could only be entitled on the 
footing that it is valid, and then tura round and 
siy it is void for the purpose of securing some 
other advantage, that is fo approbate and reprobate 
the transaction. BONAGIRI SREERAMULU v. KARUMURI 
VENKATANARASIMHAM Mad. 466 
Estoppel—Admission of Counsel on point of law. 

Admission of a Counsel ona point of law will not 
preclude the client from raising it subsequently. 
Marne Po Zaw v. Mauna AN Rang. 6 
----— Hyidence—Intention to work fraud not on 

law but upon mortgagee—Mortgagor is estopped 

from contending that transfer of portion thus 
included was not intended. 

If the mortgagor puts in the mortgage bond, a plot 
of land situuted in another district ia order to work 
a fraud, not on the registration law but upon the 
mortgagee, by persuading the mortgagee to accept so 
smallan item to register the mortgage in the dis- 
trict in which the item is found, be cannot afterwards 
say that he did not intend the document to relate to 
the piut. JAGESuWARPRABAD V. MULOWAND 

Nag. 933 F B 

Evidence—Admissibility— Document admitted in 
trial Court without objection— Objection, if can be 
raised in appeal y ies, AK 

` The proper time to object to the admissibility of 

evidence is at the trial when the evidence is tendered 

and it is then that the Court should rule as to 
its admissibility or. inadmissibility. Where there- 
fore, n document is -admitted in evidence in the 
trial Gourt without any objection from a party, 
the party is precluded from objecfing to its admis- 
sibility, in appeal. BINDESHWARI Sine: v. Ramrag 
SINGH AUL974 | 


Cross-eramination-— Evidence-in-chjef no. 
given—Pleader is not bound to give out names of 
witnesses whose stgtements he intends to use in - 
crossexaminatia 
It is not till tl evidence-in-chief of a witness is 

given that a Plegter or Advogate can dece what 

material he wilf use for cross-examination, and 
it follows that he is by no means bound to declare 
his witnesses beforehand, but that on the other 
hand he exercises an uhdoubted right when he: 
makes his application “in respect of eroh separate . 


matae 
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witness ag the need arises. BrAHMAYA v. Tue Kine 
Rang. 783 
Privilege—Document of State—Priviiege, 
when can be cloimed—When State 13 party and 
when it îs not — Difference: Police during 
thvestigation making copies of person's account 
bovis tn Police diury—Copy, UF privueged tn suit 
berween such person and another. 

When the State is a party ib is interested in the 
litigation and so before documents otherwise relevant 
can be excluued, the Oourt must be satisfied that the 
mind of a responsible officer of Government has been 
brought to bear upon the question whether it is ex- 
pedieatin the public interest to give or to withhold 
the information asked for; and alsothat he has made 
his decision solemnly and with a due sense of res- 
ponsibflity afd not merely in order to avoid an in- 
convenient disclosure which may tell against his 
own side in the litigation or as a matter of mere 
departmental routine. When, however, the State is 
not & party, the position is different, It is no longer 
interested. itis no longer bound by the rules of 
procedure which govern the parties to a suit and soit 
would then ordinarily be enough for the Court to 
accept the unsworn statement of the head of the 
department, or whens, 124 of the Evidence Act ap- 
plies, of the public officer concerned. As to which of 
these two courses should be adopted in any particular 
case is a matter which is purely discretionary with 
the Uvurt. 

During investigation, Police seized account books 
of a person und made copies of it in their uiary. lo 
another suit that parson denied that he kept accouns 
books, The other party called for the copies made in 
Police diaries. Police 1efused claiming privilege of 
“State document” : 

Heid, that account books were certainly not State 
documents and so prima facie it was unpossible to 
seehow copiesof them could assume this important 
shape simply because they were written by a Sub- 
Inspector in the course of a Police investigation. 
The case diary as such was of course privileged but 
not necessarily every entry init. Neither the Police 
nor any other persun could evade the normal rules of 
disclosure by the simple expedient oi entering matier 
for wuicn uo privilege cuulad be Claimed into an 
ótherwise privileged avcument. B.AIYA DAbEB v. 
RAMNATa JlAMPRATAP HADUPOTE Nag. 365 
Evidence-Act i of 1872:, 5. 13—Pian jied wm 

previous surt describiny property as belonging to 
| plaintiff's predecessor —Admisarvility. 

The Iliustration to s. 13, Evidence act, shows that 
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an instance cléiming aright means something more- ` 


thana mere statement ot boundaries ina adeedor 
ina plan, A distinction has been drawn between a 
claim and a statement yf clam. Where 10 a previous 
suit in which a certain property was not then in dia- 
pute a plan was filed uescribing thé’ property as that 
of the plaintifi’s pr@decessor’s, it is not. an-instance in 
which the right in dispute was claimed and consequent- 
ly not admissible in evidence. KHBMAN v, Usi0TU 
f l Lah. 68 
——§,43—Heczials in deeds of sale or mortgage, 
af admissible ig proof of titie as assertions of 
right. ` ; l 
-An act of transfer. by way of sal& or mortgage of 
property necessarily involves un. as$ertion that the 
transferor 
fore a transaction by whichsuch a right is claimed 
or asserted. Theiecitals in the documents of such 
transfer are therefore admissible under s. 13, Hvi- 
dence Aq though the assertionsin the documents 


- 





į may be'in favour of the person ‘relying upon them, 
® . 


wns the intefest trunsie:rey and is.there-. 


‘documents more than 30 years. 
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The more recent the transaction, the less value to be 
attached to it. Ladaumr NARAIN v, MANAK UHAND 

uh. 762 
S. 24——Confession admitted in evidence 

Such admission is sufficient to make it evidence-—~ 

Question aa to its relevancy need not be dectied till 

objection is ruwed under s. 24, 

Section 24, Evidence Act, is a rule of exclusion 
becuuze it declares that a cofifession made by an 
accused person in certain circumstances is irrele- 
vant in a criminal proceeding. It is not necessary 
that there should be adecision in so many words 
that a confession is not irrelevant under s.24. In 
every case in which a confession is admitted in 
evidence in & criminal proceeding, the fact that 
evidence of the confession is admitted is sufficient 
to make the confession evidence, It is open no 
doubt to the defence to object to the evidence of 
confession going in onthe ground that itis exclud- 
ed by s, 24. But till such objection is raised, there 
is no necessity for the Court to pronounce any 
formal decision on the question of relevancy of 





the confession. The actual admission of the evi- 
dence during the trial is sufficient for the pur- 
pose. In re NAVANITHAMMAL Mad, 1453 


—~ — $, 32 (5)—Document containing statements 
as to relationship of persons signed by several 


persons — Some of them dead--Others mot 
summoned —Admissibility of document. 
A document .containing statements regarding 


relationship of persons, signed by several persons, 
some of whom are dead, is admissinle in evidence 
although the persons who are alive have not beeu sum- 
moned as witnesses, especially when no objection is 
taken inthe trial Court, but its evidentiary value 
may not be very high. BINDESUWARI SINGH v, 
RaMRaJ SINGH All, 974 
———- $, 32 (5)—Statement of deceased, if must 

be ante litem motam—Ante litem motam, meaning 


Q |] 

The condition of ante litem motam involves the 
idea that thedispute, ifany,on the former occasion 
must not bethe same in substance as the dispute in 
the later suit lu other words, the statement now 
sought to be used will notbe excluded if it merely 
related to some other matter foreign or collateral to 
the matter in controversy on the former occasion. 
BINDESHWARI SINGH v., RAMRAJ SINGA All. 974 
—-—— 8,-35—Khasra pamaish, tf admissible, 

Khasra pamaish 18 a document prepared under the 
orders.of the. Government and it should be held to 
be rsidvant undere, 35, Evidence Act, and admissible 
though the weight to be attached to it is a diferent 
matter. PARTAP SINGA sv. QANESE Das BRATIA 

Lah. 262 
S. 90—Ancient document—Presumption as 
to genuineness —Signutures of attesting witness and 

scribe, if must be proved, l 

In order to raise a presumption of genuineness 
under s. 0, Evidence Act, in respect of an ancient 
document, it is-not necessary to prove the signatures 
of the attesting witnesses or of the. scribe, because, 
if everything is proved, there would be noneed to 





presume anything. . BAGHURR “Sinad V, SuKuras 
KUAR- oe ee Oudh 596 
— 8, 20—Presumpiion that contents of docu- 


ment are true, whether arises. 

Section %0, Evidence Act, only provides} that 
old coming from 
proper custody prove themselves, but it does not 
involve any presumption thatthe contentsof fhe 
documents are true, UHANDULAL ASARAM TrawaDl v, 
Bat KABHI Bom. 697 


al 


Evidence Act—concld. 


$. 90—Trial Court not exercising discretion 
rane s, 90, arbitrarily—Interference by Appellate 
ourt. 

Where the trial Oourt has not in any way acted 
arbitrarily in exercising the discretion which it is 
entitled to exercise under s. 90 of the Evidence Act, 
the Appellate Court should not interfere with the 
exercise of that discretion. RAG8UBIR SINGU p 
Suxuras KUAR i Oudh 596 
S, 92—Usufructuary mortgagee liable for 

rentunder ijara —Landlord recovering rent from 
mortgagor—Suit by mortgagor against mortgagee to 
recover rent patd—Mortgagee alleging subsequent 
oral agreement that mortgagor had agreed to pay 
rent—— Admissibility of. 

Plaintiffs had a holding-which they granted by way 
of usufructuary mortgage to the defendant. Under 
the registered ijara the defendant-tjaradar was 
liable for rent. The ijara was of the year 1928, 
The plaintifis brought an action stating that they 
had been sued by thelandlords for the years 1929 and 
1930 and sought to recover the rent they were made 
liable to pay for the defendant. The defendant 
alleged that by anoral agreement made subsequent to 
the ¿jara transaction, the plaintiff had agreed to pay 
rent forthose years and in consideration of that he 
had agreed to pay the arrears which were due from 
the plaintiff : 

Held, that the oral agreement alleged came under 
the first sub-clause of s. 92, Evidence Act, as it 
varied the terms by reason ofthe fact that, whereas 
under the written agreement the defendant was 
liable, under the oral agreement, the plaintiffs were 
liable. The oral agreement was, therefore, inadmissi- 
ble. Bupuv v. SITAL SINGH Pat.172 
—8.157—Suit for possession of property — 

Witness deposing that it belonged to plaintiff and 

producing receipts showing that it belonged to 

plaintiff—Receipts not signed by witness—Deeds, 
af can be admitted under s. 157, as corroborative 
evidence. 

Where a witness, in a suit for possession of certain 
property by the plaintiff, deposed that it belonged 
to the plaintif and produced some rent-deeds execut- 
ed in his favour which in the recital of boundaries 
gave the suit property as that of the plaintiff but the 
deeds were not signed’ by the witness: 

Held, that the witness could not refer to statements 
to which he was not a party and which he did not 
make as corroborative evidence under s, 137, Evi- 
dence Act. KHEMAN v. CHHOTU Lah. 68 
Executlon—Arrest—Punjab Relief of Indebtedness 

Act (VII of 1934), s. 34— Civil Procedure Code 

Amendment Act (XXI of 1936)— Acts, if 

retrospective—Judgment-debtor, when immune from 

arrest—Onus of proof—Application under O. XXI 

Civil Procedure Code (Act V of 1908), when proper. 

Judgment-débtor is immune from arrest under s. 34, 
Punjab Relief of Indebtedness Act, and O. XXI, r. 40, 
Oivil Procedure Code, read with s. 51, Oivil Procedure 
Code as amended by Act KAI of 1936, which have 
retrospective effect, unless the provisions of these 
Acts are fulfilled. The onus under the new provisions 
of law lies upon the decree-holder to establish on the 
record that the jJudgment-debtor has the means to pay 
and ifno guch evidense is brought on the record and 
itis not apparent on therecord otherwise that he has 
such means, no presumption adverse to the judgment- 
debtor can be drawn. 

An application, to take effect under O, XXI should 
beepresented in accordance with the provisions as laid 
down therein and unless the Oourt rejects the appli- 
gation or cally upon the decree-holder to amend it 
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Execution—contd, ° 


under gub-r. (1) ofr. 17, there is no proper application 
before the Court. TAJ-UD-DIN v. KHAMBATTA 
Lah.146 


Execution proceeding—W hat amounts to. 
When an application is made for execution of a 
decree, it marks the institution of a proceeding. All 
the steps taken by the Court and all orders passed 
by it from time to time in connection with that ap- 
plication, until the decreais satisfied or the applica- 
tion is dismissed, constitute one proceeding which is 
generally referred to as an execution proceed- 
ing. BULAGI Dass v. GULAB OnaNnpD All. 999 
Sale—Absence of attachment, if invalidates 





sale. 

The absence of attachment Ya not sufficient to 
invalidate an execution sale unless substantial loss 
has been caused thereby. Firm Titkua Ralt-Cuunr 
LAL 9 FAKHIR ARMED Lah. 889 


Sale, setting aside of—Preliminary mortgage 
decree varied in appeal—In themeantime property 
sold to third person inexecution of final decree of 
trial Court—No stay order obtained —Sale whether 
invalid—If can be set aside—Confirmation or non- 
confirmation of sale whether material. 

Merely because a decree bas been not merely varied 
but reversed that does not entitle the Court to set 
aside a sale to a thira party. Where there is an 
appeal from a preliminary decree and in the Appellate 
Court the preliminary decree is varied so that the 
final decree is diferent from that passed by the trial 
Court, it is the final decree which carries into effect 
the preliminary decree as varied by the Appellate 
Gourt that is the effective final dscree but although 
this would cause the final decree of the trial Court 
under which the sale in execution to a third person 
took place, tomerge in the final decree of the Ap- 
pellate Court that fact, in the absence of any stay 
rendering it improper to proceed with the execution 
of the trial Court's final decree, would not invalidate 
the sale as against the third party purchaser, though 
different considerations aight apply where the 
decree-holder isthe purchaser, Such a sale cannot 
be set aside and the more so when an application 
under O. XXI, r. 80, Civil Procedure Uode, was made 
and dismissed. The contirmation or non-oonfirmation 





“of sale makes no difference. BIRDIOHAND v. GANPAT 


Nag. 256 


Sale—Setting aside of — Essential ele- 
ments to be established by judgment-debter, stated 
—If no application is made under r. 89 or.r. Y1 
of O. KAJI, Civil Procedure Code (Act V of 1908), 
or is made but grounds not established, -Gourt is 
bound to confirm sale, ois NG 
In order that 2 sale may be reversed, three 

essential elements must be established by the judg- 


ao 


ment- debtors. (1) That there was either fraud. or . 


irregularity or both in publishing or in conducting 
the sale; (2) Ihat the price fetehed at the sale is 
inadequate, and (3) that inadequacy of the price 
must be connected directly with the fraud or irre 
gularity complained of and established. An execu- 
tion sale can only be set aside if the ground 
mentioned in rr. 89, 90 or r. yi Qf O. XXI, Civil 


Procedure Code, oe established as the case may be. - 


cation is made, the Oourt has no 
niirm the sale. If any such ap- 
de andthe eground meMtioned’ in 


IE no such ap 
option but to 
plication is 
those rules 


Qourt has no option byt to confirm the sale under 
0. XX1,r.92. NERODE, RANDRA MALLIK y, Orrioia, 
Taustan oy BANGAH 


not established, the onus being on - 
him who applies for reversal of the sale, the- - 


. Wal 2264 
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Extradition Act (XV of 1903), Sze Oriminal 

` Procedure Oode, 1898, s, 491 917 

Factories Act (XXV of 1934), s,43—Rules under 
—Bihar and Orissa Factories Rules, 1938, r. 112 
(c) (5) (i) and .(ili)—-Interpretation — Provisions 
of sub-clauses to sub-r. (5; are not alternative. 

The provisions of sub-clauses to sub-r. (5) to r. 112 
(c), Bihar and Orissa Factories Rules framed under 
8, 43 of the Factories Act, cannot be interpreted to be 
alternative. GURSARAN LALL v. Emperor  Pat.170 
First information Report. Sge Uriminal trial 

8 


8 
Forest Act (XVI of 1927), s.25—Section whether 
pre-supposes existence of public right of way— 
Nature of power given under s. 25—Alternative 
provided, if cag be clogged with restriction. 
Section 25, Forest Act, presupposes theexistence of 
publiorights ef way before a forest is reserved and 
also presupposes that such public rights of way are 
recognised ; andthe powers given todeal with them 
are exceptional powers, hedged with the proviso that 
suitable alternatives be provided in the case of the 
special power to close them being used. But such 
substitution could not beclogged with any restriction 
such as the imposition of a transit fes for cattle. 
SEORETARY OF STATE FOR INDIA v, NAGORAO Nag. 711 


General Clauses Act (X of 1897), s. 2 (52)— 
“Mark” meaning of—Writing of word sahi whe- 
ther mark—Documents executed in Oudh before 
British Rule—Document bearing expression sahi 
instead of signature— Presumption as to validity. 
Under s. 2 (52), General Olauses Act, “ eign ” 

includes “mark “ and the “mark” is, therefore, 

something done by a person who cannot write. The 

Writing of a word such as sahi cannot be consider- 

ed tobe a mark made bya person who is unable 

to write his name inthe absence of any proof that 
in fact that particular person is unable to write his 
own name. But the fact that the documents exe- 
cuted in Oudh before the British Rule not infre- 
quently bore an expression like sahi instead of the 
signature, entitles one to presume that documents go 
exécuted were valid documents. RAGHUBIR SINGH 

v. Sukuras Kvar Oudh 596 

Gift. - Spe Muhammadan Law 252 

Acceptance—-Acceptance may be implied from 





circumstances, 
_ Acceptance does notmean express acceptance but 
it may be implied. The circumstances that the 
bona fides of the transaction is undisputed : that 
after thedeed was obtained from the tegistration 
Office it was made over to the elder of the two donees 
who was then a major and who kept it in a box used 
commonly by the donor as well as the donees; that the 
mutation of names: was effected in the Municipal 
registers; that the taxes were assessed in the names 
of the donees and were collected from them; and that 
the donees were in constructive possession inasmuch 
as they as wellas the donor lived in the house; con- 
stitute sufficientedatafrom which acceptance can be 
inferred. Pissessar Das v, Ma Yr Rang. 730 


Application for mutation—Presumption as 
to date of gift—Donee minor and living with donor 
— Question of possession, not material. 

“Where a person makes an application for muta- 
tion, the presumption is thatthe applicant hae 
made the transfer (gift) when Ds applied for the 
transfer being moted in the revenue records. The 
question of possessiof is not magerial in a case 
where the dones is a minor and is living with the 
donor, Mat Suan v. JABRU : Lah. 804 
Government of Burma Adaptation Law's 

Order, 1937 s. 10. Sse Qivil Procedure Uode, 

1308, O0, XXI, r. 10 © 374 
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Government of Indla Act, 1919, (9 & 10 Geo. 
V Ch. 101), ss. 67-B, 67-B (25 Proviso— 
Declaration in regard to state of emergency, whether 
must synchronise with date on which Act was 
certified by Governor-General, 

Section 67-B, Government of India Act, 1919, did 
not lay down that à declaration by the Governor- 
General in regard tothe state of emergency must 
necessarily synchronize with the date on which the 
Act was certified or made by him. Infact it is 
possible to conceive of caseg in which no state of 
emergency might have existed at the time when the 
Act was made by the Governor-General but it might 
have come into existence subsequently when he 
might have been obliged to bring it into operation 
at once. It cannot therefore be argued that assome 
time had elapsed since the Act was made, the 
Governor-General had lost his powerto declarethe 
existence of a state of emergency although one 
might have come into existence in the meantime. 
In re SWAMI ARUNGIBINAT JA Mad, 605 

s. 67-B (2)—Proviso ~Proviso, nature of — 

Whether condition on provision of sub-clause itself. 

The Proviso to s. 67-B (2), Government of India 
Act, 1919, must be taken to be in the nature ofa 
condition on the provisions of the sub-clause itself 
and cannot be held to depend on it for its enforce- 
ability. In other words, the Act was required to be 
submitted to both the Houses of Parliament and 
then to His Majesty for assent only when the Gover- 
nor-General did not consider that a state of emergency 
existed which would authorize him to enforce the Act 
made by him earlier. If those circumstances were 
found to be existing, the Governor-General wae autho- 
rized to bring the Act into operation at once without 
waiting for the period which would have elapsed if the 
Act were to be laid before both the Houses of Parlia- 
ment for a given number of days when they were in 
session and then presented to His Majesty for assent. 

The proper way to regard a Proviso is as a limi- 
tation upon the effect of a principal enactment. In re 
SWAMI ARUNGIBINATHA Mad.605 
~—— §, 67-B (2) Proviso — Whether powers 

under 8. 67-B (2) Proviso should be exercised, is 

matter for Governor-General alone to decide. 

All that is required in circumstances under s. 67-B 
(2), Government of India Act, 1919, is that the 
Governor-General shall exercise his powers. The 
question whether those powers shall be exercised isa 
matter for the Governor-General alone to decide. 
The Governor-General is the sole judge in such 
matters and is not bound to give any reasons for 
promulgating such Ordinances. The Governor- 
General did exercise his powers and having exercised 
them, the Criminsl Law Amendment Act, 1935, became 
a lawful Act. In re SWAMI ARUNGIRINATSA 

- Mad. 605 

Government of India Act, 1935 (25 & 26 Geo. 
V, Ch. 42)—ZInterpretation—Value of decisions of 
Privy Council on Canadian Act. - 

The decisions of the Privy Oouncil on constitu- 
tional problems arising under the British North 
America Act, offer little or no assistance in inter- 
preting Government of India Act, 1935, and it 
would be dangerous to rely upon such decisions as 
the Government of India Act, is framed entirely on 
different linas from that of ‘North America “ct, 1867, 
and based upon wholly” different scheme of policy. 
The two Acts are not in pari materia. “There have 
been, however, principles enunciated which may be of 
general application and to the extent to which those 
principles may be described as principles or canons 
of construction, may be useful in interpreting gov- 
ernment of Indja Act. BADANAND JHA v MAN 
Kuan | i 


Pat. 379F B, 


xiii, 
Government of india Act—concld. 


———-- ss. 100, 107, Sch. Vil—Subject “ money- 
lenders und money-lending " ison Provincial Legis- 
tative List—Bihar Money Lenders’ Act (Ill of 
1938), therefore, prevails within Province though 
repugnant to previous ali India Act, 

The scheme of the Government of India Act, 
1935, es. 100 and 107 and Sch. V11, is that when a 
Provincial Legislature makes laws regarding any 
matter inthe Provincial Legislative List, these laws 
will prevail notwithstanding ‘that they may be re- 
pugnant toa previous All india Act, “ Money-lenders 
and moneys-lending " isa subject on the Frovin- 
cial List. Prima facie, therefore, the Bihar Money 
Lenders’ Act, must prevail within the Province, 
MUHAMMAD YUNUS 0, CyAMPAMANI BIBI Pat. 549 
———— 8.107. WEB Government of India Act, 


1935 (25 & z@ Geo. V Ch, 42). s. 100 549 
———— §.107 (1). Sge Bihar Money Lenders Act, 
1938, s. 11 379F 5 


Sch. VII. Sze Government of India Act, 
1935 (25 & 24 Geo. V Oh. 42), 8. 100 549 


Guardians and Wards Act (Vill of 1890), 8, 35 
—Security bond by guardian—Assignment to new 
guardian— Liability secured by charge on immovable 
property—Charge, +f also assigned— Assignee, 47 
bound te surrender charge to ward, on his attaining 
majority. 

The assignment contemplated under s, 35, Guar- 
dians and Wards Act, is td enforce a liability 
which has accrued and the assignee, therefore, does 
not get amere right to sue, and when the liability 
is also secured bya charge of immovable property, 
the charge is also assigned along with the liabili- 
ty. The assignee under the teme of s. 35 is entitl- 
ed to enforce the liability and the charge, therefore, 
as if the bond has been executed in his favour. 
But be does this only as a trustee for the ward; 
in substance, the assignment is in trust for the 
ward who is entitled to the beneficial interest 
under the bond. Therefore, the assignee being only 
a trustee for the ward is bound to surrender the 
property to him as soon as the office of his trustee- 
ship ceases. B. K. MUTHURAMA AIYAR v.38, KBISHNA 
AlyakR ea - Mad. 55 


High-way — Closing of —-Path nised as public path l 


Jrom time immemoriat—Lresumption as to dearca- 

tron to public as high-way. 

Where 16 is proved that a path has been used as a 
public path from time immemorial, its dedication to 
the pubiic as a public high-way can be presumed from 
the long user which bas been established. Where 
there is evidence of long enjoyment in a particular 
way, iv isthe habit and duty of the Court, so far as 
it iawiully can, to clothe the fact with right. SEORE- 
TARY OF STATE FOR INDIA v. NAGORAO Nag. 711 
Street though private property, accessible to 

public— hight of persons having wali facing street 

to make openings wn wall. 

Li a street, although a private property of a person, 
is accessibie to the public, anyone has a right to 
make openings in his own wall facing on the street 
and the owner of the street therefore cannot obtain 
an injunction restiaining a person making such an 
pening. leacH.MI Narain, MANAK Cuanb , 

ae ise Lah. 762 

Hindu Law--Adoption—Adopted son, if can chal- 

lenge aiienations by lamited owner prior 10 adop- 
tion. 

The rights of an adopted son accrae onthe date 
of adoption, nevertheless he is entitled to challenge 
talienatfons made by a limited owner prior to his 
agoption. DRAUPADI v, VIKRAM Nag. 82 
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-———— Adoption — Adoption of sisters son 
amongst Deshastha Brahmins in Belgaum Distric 
—Vuitdity. i = 
When a custom or usage, whether in regard toa 

tenure or a contract or a family right, is repeatedly 

brought to the notice of the Courts of a country, 
the Courts may hold that custom or usage tobe in- 
troduced into the law without the necessity of proof 
in each individual case, Hence the Court ought- 
of recognize the alleged custom regarding adoption, 
if it has been judicially recognized by the Uourt on 
many previous occasions. 

Among Deshastha Brahmins, in Belgaum District, 


sister's son can be validly adopted. Daso VENKA- 
TEsa V. KaMCHANORA RANGO - Bom. 326 
— Bombay School— Widaqu ofe last. 


male-hoider, after his death, in possession of entire 
family property—Adoption by widow of pre- 
deceased co-parcener, validity of—Adoption by 
widow of lust male-holaer after death of such - 
adopted son, if valid—Whether divests property 
vested in widow of pre-deceased co-parcener after 
re-marriage of widow of adopted son. 
The vesting of the property on the death of the. 
last holder in some one, other than the adopting 
widow, be it another co-parcener of the joint family 
or an outsider claiming by reverter or by inherit- 
ance, cannot be in itself the test of the continuance 
or extinction of the power of adoption. It is, 
therefore, the right of the adopted son that is the 
true criterion for determining the judicial effect 
of the adoption, and not the existance of the co- 
parcenary. A person in whom the property is vested . 
after the death ofthe sole surviving member of. 
a joint family takes “it subject to defeasance . in 
the event ot an adoption by the widow of -& pre- 
deceased member of the quondum joint family. The ., 
defeasibility of vhe vesting ofsuch an, estate is 
imiplicit in the very fiction that.a widow.is the, 


‘surviving haif of the husband. The ‘husband. bê- 


comes tully alive, for juridical purposes, in. the , 
form of the adopted soi on the well-recognised 
Vedic Doctrine, * ‘Ihe father is born as the son.” 
Vonsequently the adopted..sun must get such in- 
terest as his father would have got, had he been 


<: alive atthe date of adoption. 


Where, therefore, the widow of the last male- 
holder is in possession of the entire joint property | 
aiter her husband's death and the widow of the 
predeceased co-paicencr adopts a son, the adoption . 
8 valid and divests tle widow of the last male- 
holder. li aiter tue death of suchadopted son the . 
widow of the last male-holder adopts a son, that 
adopticn is also valid as she has nu less power to 
adopt a son to her husband than the widow ofthe , 
predeceased co-parcener had. Neither her consent 
to* adoption by the widow of the deceased c.-parcener 
nor death of the son adoptea by thg widow of the | 
deceased co-parcener woula destroy her inherent _ 
power to adopt. ‘Ihe estate vestea in the widow 
of the pre-deceased co-parcener after the re-mars ` 
riage ot the widow ot her adopted son would be 
subject to defeasance by the exercise of her pvwer 
to adopt -by the wigow of the last” maie-holder, 
DRAUPADI v. VIKRAM p Nag. 82 

Allenauon —Manager — Legal necesstly— 

Presumption ae to. | 4 T 

The piesumptio proper to be made as to the exis+ 
tence ot legal grounds tor the transfer by manager 
of a jot Hmdw family will vary with circum. — 
stances, and must be regulated by und dependent on ' 
them. SuantTaya KOTRAYA KaNNADNULA Vv, MALIMPPA 
BASAPPA SHETTAR Bom, 33 


* 
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Allenation—Manager — Legal neceasity— 
Recital'in deed of alienation, of vaguest character =~ 
Proof of enquiry on part of purchaser, necessity of ~ 
Plaintiffs Nos. 1206, brothers forming joint family 
with father— Suit to set aside alienation by father 
—Plaintiffe Nos. 2 to 6 born after alienation— 
Plaintif No.1 alone held entitled to challenge 
alienation to the extent of his share--Mother held 
not entitled to share in plaintiff No. 1's share. 
Where the recitals in the deeds of transfer of joint 

Hindu family are of the vaguest description, it would 

be reasonable torequire that the person who was 

purchasing a land of considerable value, should have 
made some inquiries as to the alleged debts and 
should have been e careful either.to see that the 
satisfaction ofthe debts were specifically mentioned 
in the sale-deed or to get entries made in the docu- 

‘ments themselves that they have been satisfied. 
Plaintifis Nos 1 to 6 were brothera and formeda 

joint Hindu family along with their father defendant 

No 1! against whom they brought a suit for a declara- 

tion that certain alienations made by him were not 

binding on them for not being for legal necessity or 
for paying antecedent debts. When the alienations 

were made, the joint family consisted of plaintiff No 1, 

his father, mother and step-brother who subsequently 

separated, and Who never challenged the alienations, 

Plaintiffs Nos. 2 to 6 were born subsequent to the 

alienations : 

Held, that only plaintiff No. 1, who had been born 
at the time of the alienation out of all the plaintiffs, 
could challenge the alienation and that he could do so 
only for the purpose of setting it aside to the extent 
of his share, as it stood at the time of the alienation 
and the mother was not entitled to a share in plaintiff 
No. 1's shareas she would havebsen entitled to 
receive a share equal to that of a son only if the 


partition had taken place between her husband and, 


his sons or between the sons after her husband's death. 
BHANTAYA Korraya BANNADNULA v. MALLAPPA BASAPPA 
S HETTOR Bom. 33 


--Manager—Mortgage of family pro- 
perty—Suit on, against all co-parceners—Other 
co-parceners not defending suit—Mortgagee, if 
must prove necessity or that he made reasonable 
enquiry as to necessity—Court, if can pass decree 

; ose interest of other co-parcenera without such 
proof. 

A creditor suing to enforce a mortgage executed by 
the manager of a joint Hindu family of the joint 
family property is bound toprove that the loan 
secured by such mortgage was takento satisfy an 
antecedent debt or was justified by some family 
necessity or at least that he had before advancing 
the loan made inquiries which reasonably led to the 
belief that the loan was required for family necessity 
or to pay off an antecedent debt. In such a case even 
if the co-parceners who are made parties do not come 
forward to plead want of legal necessity, the Oourt 
cannot pass a decree against their interests unless 
and until it is satisfied that the loan had been taken 
for family necessity or that the mortgagee had made 
reasonable, inquiry as to the necessity for the loan. 
Ram Krisuna Dag a, Nima Bear Ali 892 


a 

~m ——— Necessity— Onus y of proof — Suit 
by minor members of family for declaration that 
morigagemade by adult members is void for want 
.of legal necessity ~Vague allegations of fraud and 
collusion made in plaint but no particulars given 
—Onus to prove want of legal necessity held was on 
plaintiffs. D 
On the question of legal necessity, prima facie; 
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it is forthe lender either to prove it, or that ho 
made reasonable enquiry as to the necessity and 
that the facts represented to him were such as, if 
proved, would have justified the loan, and where, 
there ara minors, the fact that all the adolt mem- 
bers consented to an alienation is not, by itself, 
proof of legal necessity. 

Where in a case, however, some minor members 
of a joint Hindu family institute a suit for declara- 
tion that the mortgage of the family property made 
by aduit members was not made for any legal 
necessity or for any benefit of the estate and that 
as such itis void, inoperative and not binding on 
the plaintiff and only vague and general allegations 
of frand, collusion and negligence on the part of 
the adult members and their transferees are made 
in the plaint without giving any particulars what- 
ever, the onus of proving lack of necessity ia on 
the minor plaintifs PROFULLA Ouanpra SINHA v. 
Bisseswak SINHA Cal. 501 

Alienation—Widow—Consent of reversioner 

—Whether presumptive proof of necessity —Snit to 

se? aside alienation made long ago-—Recitals in 

document. whether sufficient proof in its support 

—No recitals—Necessity. if can be presumed. 

The consent of the reversioner to an alienation 
made by the widow is a presumptive proof of 
necessity which may be controverted by other evi- 
denze. 

The recitals in old documents are sufficient proof 
in support of the deed. Where the validity of an 
alienation made by a Hindu widow of her hus- 
band’s property comes in question a long time after 
the alienation so that it is impossible to ascertain 
what were the circumstances in which it was made, 
presumptions are permissible to fill in the details 
which had been obliterated by time and itis open 
to the Court to assume that the alienation was 
made for necessity soas to be valid even though 
the deed of alienation does not contain recitals of 
such necessity. THIMMANNA BHATTA v. Rama Bustra 

Maa.173 
ome OO-parcenary—What is, explained. 

‘Co-parcenary’ as popularly understood only ex- 
presses the rights and obligations growing out of 
the status ofan undivided family which is the 
creature of Hindu Law. Joint family consists of 
males and females who constitute a sort of cor- 
poration, some of the members of which are co-par- 
ceners, that is, persons whoon partition would be 
entitled to demand a share while others are only 
entitled to maintenance. The male members of a 
joint family are entitled to claim partition and 
the female members are only entitled to mainten- 
ance, although an exception ought to be made in 
favour of the mother who is entitled toa share 
on partition between her song orher husband and 
her sons Their rights spring from their being 
gotraja sapinda tracing their descent from a com- 
mon ancestor or connected by lawful wedlock with 
the male members of the family. It is apparent 


‘that joint family may consist of surviving female 


members only. DRAUPADI v. VIKRAM Nag 82 
Debts — Father — Debts contracted by 
father for new business, when binding on son— 
Question of legal necessity to be decided on facts of 
each case--Father having “mo other means of 
maintaining himself and family, borrowing money 
for starting new bustness-~Debts are for legal 
necessity and binding on son—Son participating in 
such business after majority—Money borrowed is 
charge on family property. b 
When the business 0f a 





joint Hindu family to 
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finance which, money has been borrowed, is a new 
business and not an ancestral business, the song are 
not liable for the payment of the loan contracted by 
the father for that business, unless the transaction 
was for the benefit ofthe family orto the benefit 
of the estate or it was supported by lega] necessity. 
The question of necessity has to be decided on the 
facts of each case. i 

Where therefore a Hindu father who has no other 
means of maintainiug his family borrows money on 
a mortgage for starting a new business in order to 
maintain himself and hisfamily, the borrowing of the 
money for such business is a legal necessity and the 
debt is binding upon the son, and if his son after 
attaining majority participates in the business, he 
can be taken to have accepted ıt asafamily business 
and the money borrowed for that purpose would be 
a charge on the family property. Prasa DAYAL 
v. Basant LAL Lah. 397 


——— Debts—Piousobligation of sons to discharge 
debta of father. 

The sons are under a pious obligation to dis- 
charge the debts incurred by their fathersand are, 
therefore, Hable in respect of money borrowed by 
their father fo pay off antecedent debt. PRrOFULLA 
Onanpra Sinua v. BISSESWAR SINSA Cal. 501 
~ Surety debt by father—Son's liability 

—For liability of son, mortgage or charge over 

antecedent debt or necessity must be shown. 

Under the Hindu Law, a son is undera pious 
obligation to pay a surety debt only in certain 
cases, namely for moneys lent or for goods supplied 
to the principal debtor. 

Before the share of a son can be rendered liable 
in enforcement of a chargeor mortgage executed by 
æ father overthe joint family property, it must be 
shown that ‘there wasa debt or obligation antece- 
dent tothe charge or mortgage or the charge was 
created fora valid family necessity. B.K Murav- 
RAMA AIYAR p. KRISHNA AIYAR Mad. 55 

Dedicatlon — Direction to accumulate, 
when legal, 

Where the direction to accumulate does not benefit 
the settlor, or the members of his family at the ex- 
pense of the idol, nor is its object so unreasonable ag 
tobe opposed to public policy the direction is not 
illegal. 

Even if the direction for accumulation is hit by 
s. 17, Transfer of Property Act, that in itself would 
not render the dedication invalid. BHABATARINI DEBI 
vy. AsHMANTARA DEBI Cal. 847 


Essentials—Shakalpa or samarpan, 





af necessary. 
_ Inthe cage of a dedication to an idol which cannot 
itself physically hold lands, it is not necessary, 
though it is usual, to vest the lands in trustees. Nor 
18 it peceesary that there should be any express words 
of giftto the idol. No religious ceremony, such as 
sankalpa or samarpan is necessary, anda clear un- 
equivocal manifestation of intention to create a trust 


and vesting of the same in the donor or other asa - 


trustee is enough to constitute the dedication. 

Ths deed recited the settlor’s desire to carry on the 
work of sevd and puja cf the deities during his life- 
time as $hebait jointly with his wife. The deed then 
proceededtosay: “I deditate to the said deities the 
properties ‘mentioned in the schedule and make 
debutter and rights thereto vest inthe said deities 
from this day, and from this day I become completely 
divested of rights to the said properties” : 

-Held, that the gift was valid. BHABATARINI DeBI 
Ü, ASHMANTARA DEBI Cal. 847 
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Dedicatlon—Revocation — Consensus bf 

Jamily members, if can confer power or settlor to 

convert absolute debutter into secular property im 

case of family idol. : 

Though a dedication once made cannot in the 
absence of express reservation be revoked,, a con- 
sensus of the family can alterthe position, and con- 
fer onthe settlor the necessary power. In consider» 
ing this question, the rights of the deity in whom the 
properties have absolutely vested, and the fact that a 
Hindu who endows a family deity does so forthe 
worship of his descendants from generation to genera- 
tion have to betaken into account But the consensus 
must be of all the members, male and female, who 
are interested in the worship of he deity. Buasa~ 
TABINI DEBI 9. ASHMANTARA DEBI Cal. 847 
-—~Trust—Intention, tf aan be gathered 

from settlor’s subsequent conduct—Family arrange 

ment—-What is. 

The arrangement to be a valid family arranges 
ment must be oneconcluded with the object of settl- 
ing bona fide a dispute arising outof conflicting 
claims to property, which was either existing at the 
time, or was likely to arise in future, Bona fide is 
the essence of its validity, and from this it follows 
that there must be either a dispute or at leastan 
apprehension of ajdispute, which is avoided by a 
policy of giving and taking: or else all transfers or 
surrenders will pass under the cloak of a family 
arrangement. 

Hence a deed to which the formal assent of the 
members of the fumily, and the members of the 
governing body, was taken forthe purpose of curing 
a disability in the settler to revoka what he had done 
by the previous deed, does not constitute a family 
arrangement. BuaBATARINI DEBI 9. ASHMANTARA 

Cal. 84-7 
Glft~—Guift in favour of deity not in existence 

The principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accept. 
ing it, does not apply to a bequest to trustees for the 
establishment of an image and the worship of.a 
Hindu deity after the testator’s death, nor does it 
make such a bequest void No distinction can be 
made between a bequest for religious purposés 
and a gift inter vives for identical purposes on 
principle or authority. Similarly it is not necessary 
that the gift must be to trustee as distinct from 
Thakur notyet brought into being, since the inter- 
position of trustee has nothing to do with the ques- 
tion. BHABATARINI DEBI Vv. ASHMANTARA DEBI 

Cal. 847 
~~ JOUVE famlly—Business. See Hindu Law- 

Joint Family -Debts 308° 
ener Debts—Debts contracted by manager 

jor family business—Personal liability of junior 

members for such debt arises eitheron doctrine of 

“holding out” or active participation — Member 

merely taking interest tn family business — Whether 

personally liable. a 

Where the debts are contracted by the manager 
of a joint Hindu family, for the family business, 
the personal liability of the adult membefs of tha 
family may arise either on the dectrine of“ hold- 
ing out“ or on agcount of his active participation 
in the family business thereby changing his family 
status aga member of the family to at of a 
partner in the pusiness. If “active participation in 
the business is to be accepted as affording a new 
basis of liability, the basis of the liability thus 
acising must be more precisely defined; because 
the extent of the liability incurred by the partici 
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pating member will be different according as it is 
based upon the one ground or the other. But whe- 
ther the liability is based on the doctrine of 
“holding out or participation in the capacity of 
a partner, the liability arises only in respect of 
transactions subsequently enter:d into and dces not 
relate to pre-existing debt. 

The relationship of partners can arise only from 
a consensual act and the participation by a 
junior co-parcener in the family business is suff- 
ciently explained by his interest therein as a mem- 
ber of the family and the mere fact that such 
member takes interest in the family business cannot 
justifiably be attributed to an intention on his 
part to take uponshimself a greater liability than 
would exist if he had not taken such interest and 
eannot,e therefore, render him personally liable. 
A distinction may arise so far as participation in 
trade is concerned, by reason of the applicability 
of the principle of “holding out” but except to 
the extent resulting from that doctrine, itis unfair 
to insist that no junior member of a joint Hindu 
family has any right to take any interest in the 
affairs of the family trade except on pain of becom- 
ing personally liable for all the transactions of the 
managing member. Or. AL Vr. ALAGAPPA CHETTIAR 
v. BANK or UHETTINAD, LTD. KANADU-KATHAN 

Mad. 308 
——— JoInt famlly property—Mere existence 
of family nucleus, whether raises presumption 
that subsequently acquired property of member is 
joint family property—Burden of proving that 
property was separate, when shifts on member 
alleging it tobe so—No presumption in favour of 
blending. 

No presumption can be raised from the mere 
existence of nuclues of ancestral property, that the 
properties acquired subsequently by a member of a 
joint Hindu family are joint family properties and, 
therefore, the burden of proving that the properties 
are separate properties does not shift on the person 
who alleges itto beso. To shift this burden on 
him, it shall have to be proved that the ancestral 
property was such that by taking into considera- 
tion the surrounding circumstances the subsequent- 
ly acquired properties could have been acquired 
by its means. The presumption, is against blend- 
ing and it is only natural for a person to keep his 
self-acquired property separate fromthe joint family 
property meeting the expenses of the joint family 
from the joint family property. The mere failure, 
therefore, of a member to keep separate accounts 
of his earning willnot raise a presumption in favour 
of blending. VYTI;JANATHA Iyer v. VARADARAJA 
IYER Mad. 344 
—_—— —— — Income relating to period before 

disruption but received by co-parcener after wards 

— Co parcener's liability to account for tt. 

A co-parcener would be liable to account for the 
income received by him after the date of disruption 
of the joint family, if it relates to a period prior to 
the date of disruption, as it would be treated as an 
accumulationfor accretion to the joint family pro- 
perty. SRANKAR Das v, OFFIOJAL RECEIVER, LAHORE 

a 5 Lah. 637 
— Malntenance—Daughteg-in-law — Father- 
in-law's self-acquired property bequeathed by will 

—Her right to maintenance. 

A widowed daughtet-in-law doeg not acquire a 
legal right to maintenance out of the self-acquired 
property of her father-in-law whichehad been be- 
queathed by will. VapRevo SANKARAMURTHI v. 
VADREVW SUBBAMMA a. ig Mad. 121 
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Marrlage, Sse Conjugal Rights 436 
= — Restitution of conjugat rights—Suit 
for, by Hindu wife—Claim, whether in nature of 
equitable right—Gross failure on wife's part to 
perform obligations imposed by sacrament of 
marriage—Whether entitled to relief claimed— 
Power of Court— Husband and wife. 

The right of an order for restitution of conjugal 
rights is of the natare of an equitable right. Under 
Hindu Law a husband may be bound to maintain 
his wife, but it does not follow that she is entitled 
to an order from the Court for the restitution of 
conjugal rights. That depends upon the facts of 
the case. Even something less than what might be 
called a matrimonial offence for the purposeof a 
divorce or judicial separation may be sufficient to 
prevent a plaintifi obtaining an order for restitu- 
tion of conjugal rights. Where the wife, in sucha 
case, is plaintif, gioss failure on the part of a 
Hindu wife to perform the obligations by the 
marriage contract, or, more correctly, the sacrament 
of marriage, imposed upon her for the benefit of 
the husband, might if properly proved afford a good 
ground for refusing to her the assistance of the 
Court. 

Where, therefore, although the wife who has 
brought a suit against her husband for the resti- 
tution of conjugal rights is not guilty of matrimo- 
nial offence, in the sense that she has not been 
guilty of adultery, nevertheless if it is clear that she 
has deserted her husband's house, rejected all 
attempts at reconciliation and has insulted and out- 
raged his family house, and that she was moved to 
seek an order of restitution of conjugal rights not 
because in truth ghe wanted to live with her hus- 
band but to punish him and prevent himfrom a second 
marriage contemplated by him due to the desertion 
by the wife and that there was a gross failure to 
perform the duties imposed upon her as a Hindu 
wife; che Court is justified in refusing topass an 
order for restitution for conjugal rights even if she 
in good faith desires it. The fact that she has 
borne her husband a child is not in itself sufficient 
to outweigh her failure in other duties. 

No Court can compel a man or woman to live 
with one another against their will. RUKIBAI v. 
PARTABRAI GopaUMAL Sind 455 


Mother—Right of residence—Whether has 
absolute right of residence in famtly house—Court 
when can compel her to vacate it. 

A Hindu mother has no absolute right to remain 
in the family house after it has been sold at an 
auction heldin pursuance cf an order passed in a par- 
tition suit and has been purchased by another 
branch of the family. She, however, has a right 
to a suitable residence; and if one can be found 
family properties, the Court can 
compel her to accept it when a fair partition de- 
mands it. The co-parceners have a right to separate 
and a right to have the estate partitioned and the 
Gourt must do justice to all parties, JANAKI AMMAL 
y, G. PEROMALSWAMI NADAR Mad. 459 


Partition—Court-fee — Suit by member of 
joint Jamily for partition of property heid in joint 
possession by parties—Court-fee payable® 
Where in a suit for pastition of properties, 

alleged to belong to a joint family, of which the 

plaintiff and the defendants were stated to be mem- 
bers, it was stated in the plaint that the properties in 
dispute were in joint possession of the parties : 
Held, that the court-fee payable on such a plajnt 
was Rs, 10 only and not ad valorem on the share of 
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the plaintiff in the properties in question. RAM 
Narain Kaur v. Bragan Rant Lah. 710 


Partition—Mere institution of suit for parti- 
tion, whether causes severence of joint status from 
date of suit 
The institation ofa’suit for partiton by a member 

of the joint family isan unequivocal intimation of his 
intention to separate and there is consequently 
& severence of his joint status from the date when the 
suit is instituted. A decree may be necessary for 
working out the results of the severance and for 
allotting definite shares, but the status of the plain- 
tiff as separate in estate is brought about by assertion 
of his right to separate whether he obtains a con- 
sequential decree or not. Bars Nata Prasap v, RAM 
GOPAL Lacur mt NARAYAN Cal, 657 
——___—— — Proof of ~Certain properties entered 
in Recordof Rights in name of two widows of two 
branches as having equal shares—Entries held 
sufficient proof of separation of family. 

In a case where various entries in the Record of 
Rights were recorded in respect of certain properties 
in the names of two widows of two branches of a 
family with a notethat they had equal shares: 

Held, that the entries were sufficient proof of the 
separation of the two branches ofthe family. APTI 
v. BUKNI Pat. 811 

Religious endowment—Mutt—Nature of, 
determination of. 

Per Madhavan Nair, J.—The question whether a 
particular mutt forms a public religious endowment 
or is a private institution must be judged in the 
light of the evidence in each case. The origin of 
the mutt, if it is known, its antiquity, the nature 
of the gifts of property made to it, the way how 
these have been treated by its head, the long es- 
tablished usage and custom of the institution, -all 
these throw valuable light on the question whether 
the muttis a public religious endowment or a 
private institution. Maram NADIPUDI Korr VEBRAYYA 
v. BOARD of Commissioners For HINDU Rexierovs 
ENDOWMENTS, MADRAS Mad, 275 


Nomination of person as shebait by 
deposition valid so far as particular estate was 
concerned —Provisions about devolution after such 
person's death — Validity — Question of fresh 
nomination. 

Where a person is nominated tothe office of a 
shebait, by a disposition whichwas perfectly valid so 
far as such an estate was concerned, no question of a 
reverler of aright of nomination can arise until 
after nominee’s death though the provisions relating 
to the devolution of tbe office after his death are 








— 


Cal. 847 

— Shebaitship— Succession — Founder 

acting as shebait—No disposition of shebaitship 

to take effect after his death, nor usage showing 

mode of devolution — Succession to shebaitship, if 
governed by ordinary Hindu Law. 

Where the founder of a temple acts as shebaiz 
during his life but makes no disposition of the 
shebaitship to take effect after his death, and there 
is no usage, course of dealing or other circumstances 
to show ae special mode vf devolution, the manage- 
ment and control of the endewed property besides the 
right of acting as ministrant to the deities—the two 
together constituting the shebatti right-follow the 
line of. inheritance from the founder. Ifa female 
succeeds the founder, she takes only limited interest 
under the ordinary Hindu Law, and upon her death 
the ext male heir takes the skebait? as full and 
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absolute owner and not a mere life-estate in the 
office. Though his powers of alienation ave qualified 
and restricted, the entire estate ig vested in him. 
The succession tothe office of shebait and the income 
of the estate is according to the ordinary Hindu Law 
of succession, ANURAGI KUER v, PARMANAND Parra 
Pat. 806 
~~~ Reversloner—Reversioner not party to 
Jamily dispute, entering into family drrangement 
Arrangement, if binding on him. l 
If one member of the family having no partin a 
family dispute as not being entitled to more than 
a spes successionis, enters into or becomes a party to 
the arrangement, then such an arrangement would 
be binding on him. Even if the matter be consider- 
ed as an alienation by the widow who is one of the 
parties to the arrangement, it is binding oy such a 
member as he has consented to it. Bawpeyart KOER 
v. RAMDBANI SINGU Pat. 403 


Stridhan—Succession—Woman married in 
unapproved form-— Absence of regular heir— 
Stridhan goes to husband's heirs. 

Under Hindu Law, upon the death of a woman 
married in an unapproved form, her stridhan, in 
the absence of her regular heirs, goes to her hus- 
band's heirs as a second line of inheritance and 
does not escheat to the Crown. OsanpunaL ASHARAM 
TRAVADI v Bar Kasur Bom. 697 
~ Trade — Debts — Trading joint family 

carrying on business in different groups—One 

member bringing suit for partition — Passing of 
preliminary decree — All groups subsequently 
agreeing to carry on business jointly until final 
decree-—-One group contracting debts after 
preliminary but before final decree, for benefit of 
business — All groups, whether liable for such debts. 

A joint Hindu trading family governed by the 
Mitakshara Law, carried on in different groups a 
number of businesses in various parts of Indja. One 
of the members of the family filed a partition suit and 
& preliminary decree was passed. After this several 
groups of the family agreed to carry onthe business 
jointly as before without any change, till the passing 
of the final decree. One of the groups contracted 
debts in the ordinary course of business and for the 
benefit of the business, after the preliminary but before 
the passing of the final decree: 

Held, that although therehad been severance of the 
joint family before the date of contracting debts and 
even though after such severance there was nothing 
inthe nature of partnership by operation of law, 
there was a contractual partnership based upon an 
agreement which could be impliedfrom the conduct 
of the parties and thé circumstances of the case and 
the other groups were therefore liable for the debts 
contracted by one group for the benefit of the busi- 
ness. Baw Natu Prasap v Ram GopaL LAGCIiHMI 
“NARAYAN Cal. 657 


women mama ONE Hindu family trading partner- 
ship and ordinary partnership, difference between, 
Joint Hindu family trade is a species of ancestral 
joint property in which every member of a Mitakshara 
joint family acquires by birth an interest ja the same 
way as in other kinds of proparty. ‘They become not 
only co-parceners but also co-partners of the trading 
firm. A joint famy trading partnership appears to 
differ from ordinary partnership in two respects, 
namely (7) it is not dissolved by the deth of any 
member and {it)*a member of the family becomes a co- 
partner by cperation of law. Bars Narum Pragap o. 
Ram Gopat Lachem Narayan Cal. 657 
Widow — Adverse « possession—J oint family . 
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—Paossession of one member if can be adverse to 

another. 

Where a widow of: the last male-holder is in 
possession of the joint family property after the 
death of the last male-huolder and a widow of a 
pre-deceased co-parcener adopts a son, his adoption 
being valid his pogsession of the property cannot be 
regarded as that of a trespasser but that of a mem 
ber of a joint family. As such, it cannot be regard- 
ed as being adverse to the widow of the last male- 
holder who isa female member of that family. 
Even if it is regarded as adverse, it cannot destruy 
the right of her adopted son who claims as a son of 
the last male-holder. ®DRAUDADI v. Vikram N ag. 82 


anne —— WIDOW Suit by reversioner for declaration 
that widow has no right to allow redemption of 
morigage without consent of plaintiff—Whether 
maintainable without proof of waste— Presumption 
of waste, if can be raised Jrom mere absence of 
accounts by widow. 

A reversioner has no cause of action against a 
Hindu widow for a suit for declaration that the 
widow has no right to allow redemption of a mort- 
gage without the consent of the plaintiff, anless he 
can prove waste on the part of the widow. No pre- 
sumption of waste can be made from the mere fact that 
no accounts were kept by the widow of the money 
realized, P. SURAT NARAIN D, Ram Devi Oudh 447 


~ Surrender — Dayabhaga  school— 
Mother succeeding to property of deceased son— 
Deed of relinquishment executed by her in name 
of ker eldest son as karta, on condition of getting 
monthly allowance till death—bidest son executing 
. agreement to pay monthly allowance-—Held, on 
construction, that surrender was bona fide and of 
whole estate in fuvour of all sons and not only in 
favour of the eldest. 
A Hindu governed by Dayabhaga died leaving him 
surviving five sons, By his will he left his property 
to his sons in equal shares, and he directed that on 








- his death his properties and business should continue 


to be managed and enjoyed jointly, There was a pro- 
Vision entitling the widow in case of disagreement 
among members of the family, tu a separate place 
for her residence, and of maintenance On the deitu 
of one ofthe sons unmarried the widowed mother 
succeeded to hig share in property. M who was the 
eldest son managed the joint properties with the 
consent of other brothers. Subsequently there was a 
transaction evidenced by or contuined in two regis- 
~ tered instruments, one being a nadabtnama (release) 
executed by the motherand the otheran ekrarnama 
(agreement) executed by M and signed by his brother 
as consenting thereto. The former was addressed to 
M and the latter to the mother. The mother was a 
pardanashin lady and by her deed of relinquishment 
gave up the right ofeenjoyment of the share ot pru- 
perty inherited by her from her deceased son on the 
condition of getting a mashahara (monthly allowance) 
“ of Ra. 190 tillherdeath. by an ekrarnama M agreed 
to pay Rs. L50.per month to nis mother, in the ca pacity 
of the karia of the family anda reierence was made 
to the provision for maintenance in bts father’s will. 
The parties had acted upon the trafsaction for a 
long time and the mgther had even brought a suit, 
once, for recovering arrears et maintenance : 

Held, agreeing wath the High Court tha? the release 


Was intended as operative in favuur of all the brothers, ` 


The mere circumstance that gf the two documents 
te one executed by the muther was addressed to 
M and vice “versa was explained by the {fact that he 
Wis karte ot the family. The mere fact that. the 
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allowance was described as mashahara did not cast 
any doubt upon its having been granted for the pur- 
pose of maintenance and the surrender made by mother 
wasa bona fide surrender of the whole estate and 
hot a mere arrangement for dividing it with the 
reversioners, ; 

Held, aslo that the fact that the transaction was 
acted upon by herself and to ber? knowledge by her 
sons was more than suticjient evidence of her having 
undeistuod the transaction. RapHaranr Dassya v 
BRINDABANI PG 61d 
Hindu Law of Inheritance (Amendment, (Act 

Of 1929), s. 2—Hindu dying iniestate before 

passing of Act—His widow dying after pussing 

of Act—Succession to his estate, if governed by 
the Act. 

The succession to the estate of a deceased Hindu 
is governed by the state of things which exists not 
at bis death, but at the death of his widow, assum- 
ing of course, that he leaves one. In other words, 
for the purposes of succession, a Hindu is deemed 
to have died not on the date on which he actually 
died, but on the date of the death of his widow. 

Whee, therefore, a Hindu has died intestate 
before the passing of the Hindu Law of Inheritance 
(Amendment) Act, but his widow dies subsequent 
to the passing of the Act, the succession to hig 
estate is governed py the provisions of the Act. To 
apply the Act when the widow has died after the 
passing of phe Act is in no sense to make the Act 
retrospective. SHANKARRAO DATTATRAYA NADKARNI 7, 


Yo ANTIBAI SHANKARRAO NADKARNI Bom. 812 
Husband and wlfe. 
Sze Uonjugal Rights 436 
Ses Hindu Law— Marriage, 455 


inam—Three classes of inam grants, stated—Post- 
” settlement granta—Presump:ion of resumability— 

Land tenure— Grant. 

Inam grants huve been classified under three 
groupa: (i) a grant of land on favourable reut 
burdened with service, (2) a grant made in conside- 
ration of past and future service, (3) a grant of an 
office remunerated by an` interest in land in lieu 
of wages. 

The idea behind the presumption that the post- 
settlement grants are yresumable is that a personal 
gervant of a gemindar 18 necessarily one whose 
service the zemindar has the right to te:minate and 
that a zemtndar would oot ordinarily give away 
land revenue in lieu of wages in perpetuity to sucu 
a servant without reference to his need of the 
services for which the wayes are paid. ‘Thatis lu 
say, the presumption is one based on the ordinary 
conduct of the average fand-holder and is, by its 
very nature, rebuttable by very slight evidence 
te the contrary. This presumption has a logi- 
cal basis and that unless there is something inthe 
evidence to indicate the contrary, the natural infer- 
ence tu be drawn is, that the grant was in all pro- 
bability, always regarded as resumuble. ALLAKA 
SaNyasi NAIDU v, RAJA OF VIZIANAGAHAM Alad. 544 
Income-tax-——Hzception—J ont business of G und D, 

members of undivided Hindu, family—Separgtiun 

and dtitsion of asses and dabilaies of business— 

“ach carrying on separate business subsequently D 

clatming that ceriarn debt assigned to him was bud 

anu be exempted—Loss held was capital toss and 
could not be exempted, 

One G and his son LY, members of a Hindu un- 
divided tumily who curried on a business separatede 
and divided between themselves the assets aud the . 
liabilities of the joint business, Both of them heiu- - 
after carrietl en a séparaté busitess of tue own - 


a 
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having no connection with the former joint business. 
During the year of assessment D claimed that an 
outstanding debt assigned to him in the partition 
with his father G, was bad debt and should, there- 
fore, be exempted: | 

Held, that the debt tlaimed to be exempted became 
capital in his hands after the partition and the 
lose being the capital loss the debt could not be 
exempted. In the matter of Messrs, BISSENDOYAL 
DAYARAM Cal, 45 (b) 


Impartible Raj—Income in hands of holder, 
who is head of joint family—Hode of assessment. 
The income of the impartible raj in the hands 

of the holder who is the head of joint Hindu family 
consisting of himself and his sons and others, is to 
be assessed on the footing that the income is the 
income of an individual and not of an undivided 
family. COMMISSIONER oF Inoome-Tax, Bryan & 
Orissa v. RAJENDRA NARAYAN BHANJADEO KANIKA 
Pat, 422 
income Tax Act (Xi of 1922), Ss. 4 (2)—Assesece 
carrying on two money-lending businesses outside 
British India—One business suffering loss and 
other having proyits—Assessee, tf can set off loss 
in one against profits in other, in determining 
assessable income. l 
Where an assesseo carries on two money-lending 
businesses “outside British India in close proximity 
both being his sole businesses having current 
transactions and controlled by him and where one 
of the two businesses has suffered loss and the 
other has profits and the assesses has received re- 
mittances from both, in determining whether the 
remittances so received are his income, profits and 
gains under s. 4 (2), Income Tax Act, the results of 
both the businesses should be considered together 
and the assessee is entitled to set off his loss, in 
one business against the profits of the 
other business to arrive at the resultant profit 
available for remittance to Le ten ae ee 
ISSIONER OF INOOME-TAX, 
OBETTIAR v. OoMMIss! ero 

8:4 (3), Proviso—“General public utility”, 

meaning ee includes utility confined to 
ion of the public. i l 

Ee of pan public ulility under Proviso 
tos. 4 (3), Income Tax Act means an object of public 
utility which is available to the general public as 
distinct from any section of the public and does not 
include cases where the object is to benefit works of 
public utility confined to a section of the public, 4. e., 
those interested in commerce. OoMMIssIONER OF INGOME- 


Tax, BOMBAY y. GRAIN MEROJANTS' AESOOIATION, BOMBAY 
i ` Bom. 736 


s 10 (2)—Bad debt —Assessee seizing pro- 
perty of debtor in 1930, and paying himself eight 
annas in rupee—~Debtor released from further 
liability—Assessee in subsequent years making no 
return of interest on debts unpaid—Subsequent 
claim for deduction of unpaid debtas bad debt— 
Whether can be allowed. |. | 
Tn the year 1930, the assessee with a number’ of 
his otħer co-creditors’seized the property of their 
debtor and paid themselves to the extent of eight 
annas if the rupee. This transaction released the 
debtor from all further liability. The asscssee pre- 
ared his account on the mercantile system, Sub- 
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the assesses made 
sequent to 1930, for some years 1886S: 

e interest on the debt unpaid. In the 
ng rëturn of in d. In the 


im question the assessee — claimed 
; a 1.600 which was the unpaid debt, from the total 


assessable income as a bad debt ; , 


P 


= ment which’ the 


Held, that the debt ceased to be a liability in the 
year 1930, andfrom the point of view of the assessee 
became a bai debt in that year and con- 
sequently the agsessee was not entitled to treat the 
amount of Rs. 1,600 asa bad debt and claim deduc- 
tion thereof in the year in question. Sam .sAuaAYMAL 
HIRALAL o OoMMISSIONER OF INCOME-TAX Pat. 417 

$8.10 (9), 12 (2)— Assignment for considera- 
tion of mortgage decree in favour of assessee— 

Assessee giving zarpeshgilease for limited period 

as part consideration—Interest in respect of lease, 

whether expenditure within ss. 10 or 12 and deduct- 
ed from interest realizable on decree. 

The assesses. was an assignee of a mortgage 
decree for certain consideration, part of which was 
by way of a handnote executed by the sssignee, 
the balance being liquidated by the execution of a 
thika or zarpeshgi lease by the assessee in favour 
of the assignor for a period of seventeen years. At 
the time of entering into the transaction, the parties 
agreed upon an account. The account took the 
form of a statement of the principal, a calculation 
of interest quarterly), an addition of this interest 
to the principal and the deduction therefrom of 
the quarterly realizations of rents and profits from 
the zarpeshgt property. Hach quarter, the net 
arrears so-called, were entered and that amount, 
under the form of accounting adopted, necessarily 
diminished as time went on until completely wiped 
out at the end of the third kist of the seventeenth 
year. It was this quarterly interest which the 
assegsea claimed to have deducted from his income 
for the purposes of ealculating his assessable in- 
come under the Income Tax Act: 

Heid, that the interest in respect of the lease was | 
not a liability of the assessee. It was not a pay- 
assessee was to make, It was 
nothing more than a method of calculation of the 
period for which the assignor held the property, 
It was not an expenditure within the meaning of 
s. 10 or s. 12, Income Tax Act. The assesses was 
not, therefore, entitled to set it off against the in- 
terest realizable on the decree. COMMISSIONER oF 
INGomE-Tax v. DHAKESHWAR PRAsAD NARAIN SinGa 


- Put. 66 
s. 12 (2), See Income Tax Act, 1922, 8. 10 
66 





——-_—-—— 5, 13—Assessee having head office in British 
India and branches in Indian States—Certain 
amounts credited by branch offices to head office as 
interest on capital account—No corresponding en- 
tries in books of head office, nor physical handing 
‘over of such amounts—Assessees treating such 
amounts in past as profits received in British 
India and were being assessed on these basis without 
objection—Such amounts held liable to assessment— 
Assessees held could not suddenly change method of 
a ccounting i j 
The assessees, a joint Hindu family firm, had its 

headquarters of the business at a place in British 

India but the firm had branches in other places, both 

in British ndia and in Native States, where money- 

lending and other forms of business werg carried ‘on. 

The accounts in all the various branches of this firm 

were maintained by the assessees on the mercantile 

system. In the account books of the branches in Indian 

States, certain amounts representmg the interest on 

the capital agcount were credited to the headquarters 

but there were no corresponding entries in the books at 
the headquarters of the firm and there was no physical 
handing over thesesunts to the head office, In paste 
years the assesseeg had always included e in their 
income the interest credited to their c&pital accounts 


e 
+ 


* 
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in the booke of the branches situate in Indian States 
and wastreated by the firm as having been received 
in British India and this income was assessed in the 
past without any objection. In the year in question 
the return of accounts was prepared exactly in the 
same form as in the past yearsincludingthe amounts 
credited by the branches, in the profits of the firm. 
The firm, however, objected that the amounts, credited 
to the headquarters by branches inIndian States not 
having been received in British India should be ex- 
cluded from assessment : 

Held, that though the profits credited by the branches 
tothe head office didnot actually arise or accrue in 
British India and were not physically transferred to or 
received in British*India, such profits, however, must 
be deemed by reason of s. 13 of the Income Tax Act 
to have ‘hrisen ér accrued in British India or to have 
been received in British India. The assessees having 
in‘the past included such profits in their accounts, 
us having been received in British India, they could 
not by reason of s. 13 seek suddenly to change their 
method of accounting in order to avoid liability for 
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payment of tax upon these sums. In re KAMAL NAIN © 


HAMIR SINGH All, 97 


—— 8. 22 (4),—Scope of—Income-tan Officer, if 
justified in calling upon assessee to produce account 
books which he isnot ina position to produce. 
Section 22 (4), Income Tax Act, only relates to 

accounts and documents which are inthe posses- 

sion, or under the control of, the person making 
the return. The Income-tax Officer is not, therefore, 

justified in calling upon the assessee under s. 22 (4), 

to produce the account books which the assesses is 

not in a position to produce, ComMIssIoNER oF 

Incomz-T'ax BomBay v. Bomspay Trust CORPORATION 

Bom, 649 

$8. 23 (4), 34—Best judgment assessment 

—What constitutes ‘material’, stated—Best judg- 
ment assessment, tf can be re-opened under s. 34. 
When once a final assessment is arrived at, it 
cannot. be re-opened except in 
detailed in s, 34 ands. 33 of the Income Tax Act, 
and within the time limited by those 

This evidently implies that even the ‘best judgment 

assessment can be re-opened under a, 84. 

The officer isto make an assessment to the best 


the circumstances . 


sections. - 


of his judgment against a person who is in default . 


as regards supplying information. He must not act 
dishouestly, or vindictively or capriciously because 
he must exercise judgment in the matter, He must 
make what he honestly believes to be a fair estimate 
of the proper figure of assessment, and for this pur- 
pose, he must be able to take into consideration 
local knowledge and repute in regard to the asseasee's 
circumstances, and his own kuvuwledge of previous 
returns by, and assessments of, the assassee, and all 
other matters which he thinks will assist him in 
arriving at a fair and proper estimate ; and though 
there must necessarily be guess-work in the matter, 
it must be honest guess-work. MUBARAK ALI v. 
COMMISSIONER oF Incomz-Tax, LAHORE Lah, 843 


— Sa 30—Appeal presented under a 30— 

Assessee, if at liberty to. 

The Income Tax Act is a speci] piece of legisla- 
tion dealing with a special subject, and sofar as it 
goes, it is self-contained. An assesses is not at liberty 
to withdraty an appeal which has once been presented 
under s. 30, Income Tax Act. UÈMMISSIONER oF 
IncomE-Tax, kUNJAB v. Boan Nawaz Kuan Lah, 490 

— 88.31, 34— Exercise of power under 
ê. 31—Appeal under +3, 31—Assistant Com- 
missioner, if can enhance income assessable under 


"  179—G. L—VIL 
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a. 34 so as toinclude income which haa nothing to 
do with subject-matter of appeal— Fresh assessment 
in respect of this sum, if permissible. 

No doubt s. 3l empowers an Assistant Oommissioner 
of Income-tax in general terms to enhance an assess- 
ment but that power cannot be exercised irrespective of 
the limitations imposed by s, 34. On the one hand, 
s. 34 arms the Income-tax Officer with a special 
power to rectify his mistakeseand to save the ex- 
chequer from any loss accruing from his negligence 
aod on the other it protects the assessee against the 
arbitrary use of this section and sets a limit of time 
within which such mistakes can be rectified. Again, 
this section is confined to the items of income that 
have escaped and has no reference to the total income 
of the assessee. Thusthe Assistant Commissioner is 
not empowered soto enhance the income assessable 
under s. 34, Income Tax Act, as to include the sum 
which has nothing to do with the subject-matter of 
the appeal before him. Similarly, the Assistant 
Commissioner of Income-tax cannot make any direc- 
tion under s. 31 (3-b) so as to enable the Income-tax 
Officer to make a fresh assessment in relation to this 
sum. COMMISSIONER oF INcome-Tax, PUNJAB v. Baan 





Nawaz coe 8 Lah. 490 
— $, 

Ses Income Tax Act, 1922, s. 23 (4) 843 

Ses Income Tax Act, 1922 a. 31 490 





— $S, 66 (3) and 2—Whether it is incumbent 
on assessee to apply unders, 66 (2) before applying 
under s. 66 (3). 

Before an assessee can put in an application tothe 
High Oourt under sub-s. (3), it is incumbent upon him 
to apply tothe Commissioner under sub-s. (2) of s. 66, 
Income Tax Act. That he can do only if an order in 
respect of the assessmeut complained of is made under 
s. dl or s. 32, or if an order under s. 33 enhances the 
assessment madeon him or is otherwise prejudicial 
to him, or if a Board of Referees decides any question 
relating to his assessment under s. 33-A. Where 
none of these conditions exists, no application under 
sub-s, (2)of s. 66 is competent, and consequently 
sub-s.(3)of s. 66 does not come into play at all, 


M& D. AMINOFF ý, OOMMISSIONER oF INCOME-TAX. 
LAHORE | Lah. 800 
Insolvency. Sze Arbitration 426 


Adjudicatton—Petition by creditor, and 
debtor—Whether there can be two adjudications 
Result of double adjudication, 


There is no legal bar totwo separate adjudications . 


of the same person in respect of same debts when there 


* 


is a petition by a creditor and also a petition by the . 


debtor himself. The only result of this double adju- 
dication is that the Court must, after the adjudication, 
make up its mind and make a definite order as to 
thé particular proceedings in which the insolvency 
aball proceed and the assete of the insolvent shall 
be realized. Onvan SENG & Oo. v Aster & Oo. 


Rang. 526 >- 





— Furm—Not firm but its partners can be 
adjudicated in name of firm. l 

A firm is nót a legal entity, and a firm cannot 
be adjudicated insolvent, but the partners of & 
firm can be adjudicated in the firm name; and 
when the petitioning creditér commits himgslf to a 
statement that the firm to be adjudged insolvent is 
merely a business’ name of a single person, then 
there is no significance in an adjudication in the 
firm name. Cuvan Sena & Oo. v. Aster & Oo.. 

Rang. 526 

Interest Act (XXXI! of 1839), S. 1—Applicabifity 

— Written contract to pay definite sum is essen- 

tial condition, 


Interest Act—concld. . 


| Where there isno stipulation for interest, interest 
before suit can only be awarded by the Court in its 
diecretion only if a contract to pay a definite sum of 
money appears in the written instrument. This is 
one of the essential conditions for Applying the 
Interest Act. NIRUPAMA DEVI v. ANATHBANDHU BAHA 

| i Cal. 493 
Interpretation of Statutes—Absurd interpreta- 

tion should be avoided. 

Statutes should be*interpreted in a reasonable 
manner soas to avoid all absurd interpretation. 
BABSHIR AHMAD v. Mas. Mary MINoK Lah, 755 

m Intention of legislature. 

The Legislature must be intended to mean what 
it has plainly expressed, and consequently there is 
no room for construction. It matters not in sucha 
case what the consequences may be. Where by the 
use of clear and unequivocal language capable of 
only one meaning, anything is enacted by the Legis- 
lature, it must be enforced, even though it be absurd 
or mischievous. The underlying principle is that 
the meaning and intention of a statute must be collect- 
ed from the plain and unambiguous expressions used 
therein rather than from any notions which may be 
entertained by the Court as to what is just or 
expedient, ZORAWAR SINGH? JASBIR Sinau Lak. 110 
~ Ousting of jurisdiction, of Civil Courts — 

General acheme of Act must be considered. 

A statute may attach finality to particular orders 
in the sense of precluding a further appeal tothe 
statutory authorities; whether it was intended to go 
further and oust the jurisdiction of the Civil Courts 
as well, will depend not upon words of that kind but 
upon the general scheme of the particular legislation. 
The ordinary rule is that where a person's liberty or 
property is interfered with, under colour of statutory 
powers, he has a cause of action which the Civil Courts 
are bound to entertain unless a bar to such enter- 
tainment-has been enacted expressly or at least by 








necessary implication. RAMANATHA GURUKKAL 4, 
V. V.R. ARUNACHALAM CHETTIAR Mad. 504 





e Preamable. `- 

The Preamble of the Act cannot control the clear 
words of enactment whenthey are unambiguous. 
KAMHSHWAR Sines Banapur v Rampart THAKUR 

ae oar Pat. 164 
- Retrospective effect~Test to decide whether 

‘particular provision of law isto'be given  retros- 

practice effect, 

Per Pandrang Row, J.—The real test is, when de- 
ciding whether a particular provision of law is to 
be given retrospective efect or not, not whether the 





' law is.a law of procedure or substantive law, but 


whether the law in question affects or impairs exist- 
ing rights including rights of action which are 
substantive rights. Where existing rights would be 
adversely affected, Courts decline to give retrospec- 
tive effect unless compelled thereto by the words of 
the statute. S, Grepuarr Lan Son & Oo. v. B. KAPPINI 
GowpgR Mad. 16 
Unless literal construction of section is 
tnconststent with meaning of statute as whole, 

effect must be givento plain words of section. 

Where the words of a section ina statute are 
plain, the Court must giye effect to them, and is 
not justiffed in depriving fhe words of their only 
proper meaning in order to give effect to some in- 
tention which the Court imputes tothe Legislature 
from other provisions of the Act, Such a course 
can only be justified where a literal construction of 
the section: is inconsistent with the meaning of the 
gtatuje as a whole, Revappa NANDAPPA HATTARKI v. 
SIDAPPA ẸRANDOLE Bom. 832 
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Jharla Water Supply Act (II af 1914), 5. 58 (b)— 
No notice under s,58 (b)—Assessment of royalty 
cess, tf  invalid—Mortgage—English mortgage. 
The scope and object of a statute are “the only 

guides in determining whether its provisions are 

directory or imperative, and in „the absence of’ an 
express provision, the intention of the Legislature is 
to be ascertained by weighing the consequences of 
holding astatute to be directory or imperative. 
When a public duty is imposed and the statute 
requires that it shall be performed in a certain 
manner, or Withina certain time, or under other 
specified conditions, such prescriptiona may well be 
regarded as intendedto be directory only in cases 
when injustice or inconvenience to others who have 

no control over those exercising I 

result ifsuch requirements were essential and im- 

perative, i 
The Jharia Water Board is not a,company for 

earning dividends while carrying on a public uti- 

lity service but a public authority created by 
statute for the construction and maintenance of 
water works and for the supply of water for 
domestic purposes to the Jharia coal fields, and 
financed from a tonnage cess and a royalty cess, 
which it is empowered to levy, and from water rates 
which it is empowered to charge, Jharia Water 

Supply Act, is a provision of law which affects not 

the exercise of 8 privilege or power but the per- 

formance of a duty. If r.4, framed under s. 64 (a), 

has been complied with and the assessee has preferred 

his objection, notice under a. 58 (b), can be said 
to be imperative or essential, since it would cause 
injustice and inconvenience to others having no 
control over those.exercising the duty of assessment, 
namely the colliery public who have to pay for the 
water which the Board has been constituted to 
supply. A breach of s. 58 (b), by itself leaves not 
the ussessee but the public with a tangible griev- 
ance ; the provision cannot ona consideration of 
the scheme of the Act and the rules be regarded as 
enacted forthe benefit of the assessee. ‘The func- 
tion cf the Board in making assessments is not 
judicial or.quast-judicial, but seems to be purely ad- 
ministrative, and consequently an assessment of the 
royalty cess is not invalid merely because no notice 


under s, 58 (b), was. “issued. Janie WATER Boaxp. 


Yv. JAGDAMBA Loan Co. Erp, . at. 409 
Judgment. dSzz Practice. ; ih 176 
Jurisdictlion—Contract to be completely carried out 
at UO and payment to be made there—Casual 
variation if implies that contract was something 
different—Suit for payment of contract—Forum. 
Where the plaintiff by his own witnesses proved 
that the contract was to be completely carried out 
in Ualcutta, some casual variations from the rule 
that payment was tobe made by hundi which was 
to be cashed in Uaicutta cannot be taken as imply- 
ing that the original contract was something more 
than the plaintiff himself makes out. A suit by the 
plaintiff forthe recovery of the ount due under 
the contract must be instituted at Ualcutta and 
not at the place where he resided. Firm Kani 
Kam HAZARI MALL v. SITARAM AGARWALA Pat. 128 
— — Uriminai or Civii— Hire-purchase agreement 
to buy motor bus—Stipulation that an? defauls 
of instalment, vendor would seize bus and deter- 
mine agreement—Default im paymeni— Vendee 
refusing either to pay or return bus- Magistrate 
whether can make order that vendor shoyld retain 
bus on complaigt by .endur—Maiter whether crime 
nal, 
The law is thatthe OQOourt will not permit the 


use of the processes of the, Criminal Oourt in order 
to enforce a purely stvil-right Boye A 
e 
4 
t. . 


the duty would 
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Where a* hire-purchase agreement in respect of 8 
motor bus contained a stipulation that in default of 
payment of any instalment, the vendor could seize 
the. bus and determine the agreement, and there was 
a further clause in the agreement; that the purchaser 
should notify any change inthe address of the 
garage where the bus was kept and the purchaser 
makes default in payment of instalments and refuses 
either to pay or to return the bus, and removes the 
bus from the address where it was originally kept, 
without notice to the vendor, the Magistrate has 
got no jurisdiction to seize the bus and order that 
it should remain with the vendor, upon a complaint 
. by the vendor. The case is one of breach of a 

hire-purchase agreement and is not a criminal matter 
at all., The vgndor has his rights under the con- 
tract into which the purchaser entered with him, 
and those rights can be enforced in the ordinary 
way by an action in the Civil Court. Hrrssrxssx 
Guose v. R. P, MICHAEL Oal. 484 

Plea of—If can be taken only in second 

appeal, 

Question of jurisdiction though not raised in 
lower Courts can be raised and considered in second 
appeal. S.zo NANDAN SINGH v. SURAJ any Srge 
Ultimate Court of Appeal has jurisdiction 
todo that which is competent for trial Court to do. 

The ultimate Court of Appeal must have jurisdiction 
to do that which it is competent for the trial Court. 

Where therefore a trial Court orders the plaintiff 
to pay certain amount to the defendant within a 
certain period and that on failure the suit would 
stand dismissed, and the defendant files an appeal 
against such order before the period granted for pay- 
ment is expired and the first Appellate Court dig- 
misses plaintiff's suit totally, the High Court in 
reversing the decisionof the lower Appellate Court 
can give the plaintiff a fresh period for the payment 
of the amount to the defendant. Anura Bai v. Buaa- 
WANT SINGH Nag. 285 


Jurisprudence—Law of procedure, meaning of— 
Remedial rights- Enactment altering procedure is 
always retrospective. 

The law of procedure deals with the process by 

‘. which a remedy forthe enforcement of a right is 
made available. A right of suit, a right of appeal 

and aright of distraint are all remedies for the 

enforcement of a right and they are equally sub- 
stantive righs though remedial in nature, The law 

‘makes a distinction between rules of law which in 

any way impair or destroy those rights and those 

which a litigant has tocomply with for availing 
himself of those remedial rights. The latter belong 
to the law of procedure andan enactment altering 
the procedure is always held to be retrospective 
even where the alteration tends to the disadvantage 
of one of the parties save in cases where it tends 
to destroy the rights or the remedy. S. GIRDHARI 
Lat Son & Co. v. Kappint GowpEr Mad. 16 


Land acqulsition—Market value--No prevailing 
price and standard of comparison—Market value, 
how to be ascertained—Owner claiming market value 
under two heads, under misapprehension of law— 
If canbe penalized— Full and fair market value, 
tf should be awarded. 

_ Lands are bought 8nd sold by bargaining. Land 

acquisition operations are carried on at places where 

for generations there has not been any sale of land 
whatsoever. The place is such where noone wants 
to buy land. In these cdses market value must be 
` ascertained by finding out the incomé which the 
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land was bringing to the owner and then capitalizing 
it on the principle of reinstatement. a: 
Where, the owner of the land, under misapprehen- 
sion of law claims compensation for the land irres- 
pective of the consideration that the land is used 
for growing a particular crop and then also claims 
separately, compensation for the logs of income from 
the crop, he cannot be penalized simply because he 
claimed under two heads what he ought to “have 
claimed in the head of market value. The mere fact 
that the claim under one head was placed by him 
somewhat low and a higher claim was made under 
the second head should not stand in the way of 
giving full market value to the owner which may be 
held to be a fair market value in respect of his 


lands. SeEcRETARY OF State ror INDIA v. Rawat MULL 
Nopany 


Pat. 485 

Valuation—Land cut off from street fron- 

tage by another piece of land—~Valuation, how to 
be determined. 

Where a certain land is cut off from a street 
frontage by another large piece of land in different 
ownership, in determining the value of the former 
land, the elements to be taken into consideration 
are propinquity and easy access, rather than front- 
age on a street and the notion of treating. such 
land as lying ina particular belt of land abutting 
directly on any street should be wholly dis- 
carded. Srogzerary OF STATE FoR INDIA y BUPATI 
Nata Des Cal. 878 
Land Acquisition Act (I of 1894), s. 23— 

Claimant alleging that valuation is unfair —Burden 

of proof—Evidence of market value—Hvidence of 

experts should not be relied upon unless itis sup- 
ported by or coincided with other evtdence. 

The burden of proving that the valuationmadse by 
the Special Land Acquisition Officer is insufficient 
and unfair lies on the claimant who alleges so. 
The price paid within a reasonable time in bona fide 
transactions relating to theland acquired is the most 
cogent evidence of market value under the Land 
Acquisition Act. Great weight should also be attach- 
ed in arriving atthe market value, to admissions iù 
solemn deeds executed by parties to a litigation. 
No dow t, proof of bona fide offers have to becon- 
sidere l by a Court, but the probative value of offers 
is very low, for, the offersalleged in land acquisition 
proceedings are scareely ever bona fide ‘They tan 
be easily arranged without any loss or inconvenience 
to either party. In the same way although the opinion 
of experts is in such cases evidence; its value is not 
great and it would not be safeto place much reliance 
on this kind of evidence unless it is supported by or 
coincided with other evidence. Wherein acase not 
only is the evidence of the experts not supported by 
or coincident with the best evidence inthe case but 
there is divergence and disagreement on material 
points between the evidence of the experts, their 
evidence should not be reliedupon. The experienced 
architects and Municipal land surveyors cannot be 
regarded as valuators or experts merely because in 
the course of their business or duty they have had 
occasion to value a property here or there. SPEOIAL 
LAND ACQUISITION OFFICER 9, ÅSSUDOMAL DyARAMDAS 

á Sind 359 

s. 23 — Clause fourthly, scope and applica- 

bility of — Loss of income contemplated by-—Owner 

can get only market value and statutory compensation 
for lands acquired. 

I'he loss of income which is contemplated in 
clause fourthly of s. 23, Land Acquisition Aet, is , 
the loss of personal | income to the owner of the 
land, Jt contemplates a case, which on account of >» 
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Land Acquisition Act—concld. 
the acquisition of a certain land, the value of other 
properties of the owner has deteriorated or the 
owner has suffered loss of his own income not 
derived from the Iand itself. This clause has no 
application in case the loss of income complained 
of isthe loss of the income of the property itself 
which is being acquired. That loss ofincome is a 
factor tobe taken into consideration in fixing the 
market value of thg land itself which the owner is 
to get under clause firstly of 8,23. The price of 
_land is fixed on the basis that the owner should get 


„full compensation for the loss of the income which 


he was getting from the land and this compensation 
is the market value of the land acquired. There- 
fore, for the land itself, the owner is not entitled to 
get anything more than the market value of the 
land and the statutory compensation payable to 
him under the law. He cannot get the market value 
of the land and then compensation for the loss of in- 
come from the land itself. SEORETARY or STATE FoR 
INDIA v, Rawat Muni Nopany Pat. 485 


S$, 23—Three classes of methods of valuation, 





stated. 

The methods of valuation of land under the Land 
Acquisition Act may be classified under three heads : 
(a) the opinions of valuators or experts ; (b) the prices 
paid within a reasonable time in bona fide transac- 
tions of purchase of the land acquired or of lands 
adjacent tothe land acquired and possessing similar 
advantages, and (ce) a number of years purchase of 
the actual or immediate prospective profitfrom the 
‘land acquired. To arrive at a fairly correct valuation, 
It is necessary to take two or all of these methods. 
Anexact valuation is practically impossible. It is 
the approximate market value that at most can be 
sought to be determined. SPECIAL LAND ACQUISITION 
OFFICER v, AssupomaL DHARAMDAS Sind 359 
—— 8, .31—Rival claimants coming before Court 

on reference under s,31—Court's duty to decide 

whois rightful claimant—Claimants, if can be 
` directed to:go to Civil Couri to establish their 

claim — Decision on question of title on reference 

under s. 31, whether operates as res judicata. 

When rival claimants come before the Court 
on a reference under s. 31, Land Acquisition Act, the 
Court has a duty to decide which of the two claimants 
isentitled tothe money deposited in Court, The Act 
makes provision for the securing of funds in cases 
where the person entitled to the custody of them is 
incompetent to alienate them; but it does not make 
any provision whereunderthe Oourt can direct both 
the claimants to go to Civil Oourt to establish their 
case. The Court must decide the matter which is 
before it. 

It is, moreover, well-established that the decision on 
a referencs under the Land Acquisition Act on a 
question of title operates as res judicata to bar per-« 
sons who are parties to that decision from agitating 
their title in separate proceedings. N, SwamMINAtsa 


AlIYAR v. KUPPUSWAMI AYYAR Mad. 446 
Land-tenure—Grant. Sse Inam 524 
Landlord and tenant—Adverse possession— 


Person entered in revenue papers astenant bila 

tasfiya—His possession, if adverse, 

Where a tenant has keen entered in the revenue 
papers as a tenant bila tasfiya, his claim to pro- 
prietary title by adverse possession cannot be 
accepted, MATHURA Prasan v, Uma Dart Oudh 958 
— Co-sharer—~ Mutual relation — Co-sharer 
: acting in breach of obligation cannot be permitted 

«to make profit to detriment of person whose inter- 

est he was bound to protect. 

° . 
& 
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Obiter.—A co-sharer or lessee who acjs in breach 
of his obligation, contractual or fiduciary, cannot be 
permitted to profit by his own wrong to the detri- 
ment of the person whose interest it was his duty to 
protect. BIBHUTI Bausa Durr v. RANEEGUNJ Coal 
Association, LTD. Cal. 913 
Incident of tenancy, permanent or otherwise 

prior to Transfer of Property Act (IV. of 1882), or 

Bengal Tenancy Act (VIII of 1885), ta non-trans- 

ferability—Construction of permanent buildings, tf 

altera incidence. 

Under the general law one of the incidents of a 
tenancy whether permanent or otherwise in India 
prior tothe Transfer of Property Act, or the Bengal 
Tenancy Act, is non-transferability ; and, if the 
tenant contends that the tenancy carries with it 
the incidence of transferabilily, the onus* is upon 
him to show it. 

The mere fact that permanent buildings have been 
erected upon the land cannot in any way alter the 
incidence of the tenancy. At most it could be said 
that if there had been a representation by the 
landlord which led the tenant to believe that he 





———s 


had a permanent tenancy and, therefore, erected 
buildings, there might be an estoppel. BANSI 
Sinan V, OHAKRADHAR PRASAD Pat. 566 





Interest of persons against plot in question 
shown in Record of Right as that of tenant-at-will 
—There cannot be accession to mortgaged property 
by disappearance of recorded persons from plots by 
reason of purchase by transferees of plots from 
those persons. : 

There cannot be an accession to the mortgaged 
property by reason of the disappearance of the re- 
corded persons from the plots in question—a dig~ 
appearance which the transferees claim to’ have 
brought about by buying those persons out-even if 
the interest of persons whose names are recorded in 
Record of Rights against such plots is the interest of a 
licensee or tenant-atewill. Gaya Prasan [San v. Ram 
Prasan PATHAK Pat. 923 
——-Occupancy rights—Mortgage of occupancy 

rights by tenant with consent of landlord~-Occu- 

pancy rights, whether vest tm morigage after 
expiry of limitation for redemption—Such transfer 
whether binding on landlord : 

Where an occupancy tenant mortgaged his occu- 
pancy right with the consent of the landlord, to 
another person, the occupancy rights vest in the 
transferee for the expiry of the period of redemption 
of the mortgage. The landlord must be deemed to 
have accepted the mortgage, the moitgage being 
with his consent, with the consequences that might 
result from it according tolaw. One of these cons 
aequences is the vesting of the mortgagor's rights 
in the mortgagee on the expiry of the period of 
limitation for redemption. The landlord can redeem 
the mortgage himself before the expiry of limitation 
but on his failure to do so tke transfer of the 
occupancy right to the mortgagee on the expiry of 
the period of limitation for redeeming the mort 
gage, is binding on him, Under ss. 53 and 57, 
Punjab Tenancy Act, occupancy rights can be 
transferred, with the consent of the landlord and the 
mere fact that tho landlord is nôt a party to'a suit 
by the mortgagee claiming declaration of his rights 
makes no difference. Deyr Doaga v, Court oy : 
WARDS, JULLUNDUR 2 . e Lah. 561 
—— Occupancy tenants—Purchaser of portion 

from occupancy tenant ~His rights against land- 

lord. e f f 5 

Having purchased a portion of the holding of an 
occupancy raiyat, tho purchaser gets a geod title k 


- 


: & soit to recover possession from 


- ledged the transfer. 


80, in his own interest, 
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against.the whole world excepting only the land- 
lord. But even as regards the landlord, he has cer- 
tain rights. Such a purchaser can apply to the 
. Court to set aside a rent sale by deposit of the 
arrears of rent. Such a purchaser would suceeed in 
i the landlord. 
‘These were his rights before the amendments. But 
. whether before or after the amendments, his right 
would ba complete as soon as the landlord acknow- 
AMULYA CHARAN MISRA v. PRAN 
KRIS 'NA ADHIOARY Cal. 334 


Patni — Whether zt ia duty of patnidar to 
intervene for protection of supertor interest. 
There is no dugy cast upon the parinidar qua- patni- 

dar to intervene for the protection of the superior 

intewest, nogcan it be said that the fact that he did 

creates any duty, or con- 

stitutes any express or implied undertaking to con- 
tinue to do so. BIBHUTI Buusan Dutt v. RANEEGUNJ 

COAL Assooration, LTD, Cal. 913 


Permanent tenancy— Consideration in deter- 
mining whether tenancy is permanent one—Tenants 
inducted on land by landlord with object of estab- 
lishing bazar—Tenants building permanent struc- 
tures— Buildings used both for residential and 
business purposes — Tenancies held permanent ones. 
In considering the cases of tenancy created before 

1882, it is necessary to bear in mind certain general 
considerations of fact applicable to Indian conditions 
prior to the Transfer of Property Act of 1882. Where 
atenant has succeeded in proving that the holding 





- has consistently passed by succession and that trans- 


fers have been made as a right and that the rent 
has remained uniform, it would be difficult to resist 
the conclusion that the tenancy is a permanent one. 
But where these elements are missing, the mere fact 


- that the landlord has not objected to a tenant's heir 


continuing the.tenancy or to some transfers that have 
been made, is not necessarily an indication that he 
recognised the permanency of the tenant's rights. 
The settlement of the object of the owner of the 
land is an extremely important clue to determine what 
the parties intended by the settlement that was made. 
Tf, on the one hand, the owner of the land hoped to 
induce traders to establish themselves in the bazar 
by permitting them to erect buildings which would 
serve for their business and residential purposes, it 
may reasonably be inferred on the other hand that 
persons who proposed to establish businesses in 
this bazar would put up substantial buildiogs only 
if they coritemplated staying there permanently. The 
fact that the buildings put up were not in the 
majority of cases pucca buildings is not a decisive 
factor, Ia India, where many buildings are built 
less substantially but with no idea that they should 
be merely temporary erections, the correct test 
appears to be not the materials used but the sub- 
stantiality of the structure. 
Where, therefore, in a case the tenants were induct- 
ed on the landon which a bazar was built, by the 
landlord before 1842 and a large number of permanent 
buildings were put up on the land by the traders as 
shops and residential houses and it is proved on evi- 
dence that the object of the landlord in inducing the 
-tenants to take up building sites inthe bazar was to 
establish the bazar, permanent tenancies must have 
been im contémplatjon when tenancies originated. 
Anant TELI v. Ramps an PURI Pat. 940 
‘Permanent tenancy—Question whether on 
facts found, particular tenancy is permanent one, 
is mized question of „fact and law——frection of 
substantial structures, whether conculsive proof of 
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permanent tenancy—Onus of proving permanent 

tenancy. 

The question whether, on the facts found, a parti- 
cular tenancy is a permanent oneor not isa mixed 
question of fact and law. The fact that substantial 
structures have been erected is not conclusive proof 
of a permanent right in land. The onus of proving 
permanency lies onthe tenant, but where the origin 
of the tenancy ig unknown, iteig open to the tenant to 
show that the correct inference is thatthe right grant- 
ed and enjoyed by him is a permanent one. ANANT 
Tet v. RAMDHAN TURI Pat. 940 

Phrase “appurtenant to holding”, meaning 
of~ Plot of land when appurtenant io tenant's 
holding — Propositions to be considered in determin- 
ing question~-Occupancy tenants using abadi plote 
of zemindar for longtimeand making constructions 
thereon for keeping oxen, folder, manure, ete. 

— Plots held, appurtenant to holding — Zemindar 

held could not get decree ogainst tenants for demoli- 

tion of constructions and possession- Acquisition 
of easement by prescription. 

Per Bennet, Ag. CO. J.—The word “appurtenant” has 
been used in India in relation to easements. 

Per Iqbal Ahmad and Harries, JJ.—The phrase 
“appurtenant to an agricultural holding” means some- 
thing which is adjunct to or an integral part of-the 
holding. It isnot used in India in the sense of a 
right of easement. The phrase has not been used in 
India in the sense of a right of easement. 

The question whether or not a particular plot of 
land is appurtenant to an agricultural holding must 
depend on the facts found in each case. But it may 
be safely laid down as a general proposition of uni- 
versal application that in orderto be appurtenant to 
an agricultural holding, the plotin questioa must be 
used for agricultural purposes, t.e , for the convenient 
occupation and possession of the holding, e, g. for 
tethering cattle, for collecting manure, for keeping 
fodder, ete. 

The following propositions should be considered 
while deciding a question as to whether a plot of 
land is appurtenant to the agricultural holding: 
(1) Where the origin of the tenancy and the origin 
of the use of land in the village site for agricultural 
purposes are neither of them known, the Court should 
presume that the landlord allowed the tenant user 
of the land in the village site as appurtenant to the 
agricultural holding from the time the tenancy began; 
(2, In such a case the tenant cannot be deprived of 
the user of the land in the village site as longas 
the tenancy lasts: (3) Where the origin of the user 
is shown to be of later date than the origin of the 
tenancy, then the user is a mere license and may be 
terminated by the landlord. 

Certain occupancy tenants were using fora long 
time, since the origin of their tenancy, some abadi 
plots of their zemindar and had made certain con- 
structions thereon for keeping oxen, straw for food,a 
heap of manure, etc. The zemindar sued for demoli- 
tion of these constructions and for possession and in- 
junction. 

Held, that under the circumstances of the case the 
land in dispute was appurtenant to the tenant's hold- 
ing, and had been appurtenant from the origin of the 
tenancy, and therefore the zgmindar was not entitled 
to a decree for demolition of the constructions and 
possession and injunction. 

Obiter.-A tenant cannot acquire by prescription 
against his landlord any easement over other land of 
his landlord in favour of the land of his tenancy, 
Basu Lat v; Kam Prasad All. 75° Be 

Suit for rent — All tenants made -parties— 


+ 
+ 
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One tenant only claiming abatement on certain 
grounds — Such case if established, its benefit 
enures to other tenanta also. 

-If in a suit for rent by a landlord all the tenants 
are made parties, but only one tenant puts forward 
the case thatthe land has deteriorated on account of 
neglect of the irrigation scheme, the benefit of that 
fact, ifit be established, enures to all the tenants 
and notmerely to the tenant who has advanced such 
a Case. AKHJU PANDEY v. RAMESAWAR PERSHAD SINGH 

Pat. 842 

—— Tenant cannot renounce tenancy if land- 

lord insists on treating -him as tenant—Release 

deed by tenant in favour of landlord only colour- 
able—Landlord cannot subsequently say, tenant 
was not his tenant. 

A tenant cannot renounce his tenancy if the 
landlord insists on treating him as a tenant. 

Where atenant executes arelease deed with res- 
pect to his occupancy rights in the holding, in 
favour of his landlord and even subsequent to this the 
landlord insists on treating the tenant as his tenant 
and receives from him the rent of the holding and 
gives receipts, the transaction is acolourable one 
andthe landlord cannot subsequently be heard to 
say that the tenant was not his tenant. Saiva PRASAD 
SINGH p. BHAGWAN Das AGARWALA Pat. 400 


Lease— Construction — Lease executed in Chota 

Nagpur—Whether governed by custom—Mokarrari 

lease—Expreasion “ putra poutradik mai warisan 

kayem mokamian”, meaning of-—Lease held, per- 
manent grant to grantee and his heirs and repre- 

“sentatives or assignees. 

It cannot be laid down asa general rule that 
all ‘leases executed in Chota Nagpur, by whosoever 
they may ie executed, must be governed by the 
peculiar customs which govern the enjoyment of 
jagira or khorposh grants made by the zemindars of 
the District, 
` The term ‘putra poutradtk’ used in grants and 
jagirs in Chota Nagpur means ordinarily “ heirs in 
the direct male line” and this may be assumed to 
be its ordinary meaning in Chota Nagpur. But 
where the expression used in a mokarrart lease 
made by a jagirder is putra poutradik mai 

,wartsan kayem mokamitan, it might be translated 
into English as, male heirs of his body, general 
heirs and assigns; and it would be unreasonable 
to hold that the addition of these words does not, 
in any way, modify the effect of tha words putra 
poutradik, Such a mokarrari lease, therefore, pur- 
ports to be a permanent grant to grantee and his 
heirs and representatives or assigns; and in the 
absence of proof of a special custom, it cannot be 
interpreted as conveying anything less, BARAIK 
AK AJ Sincs v. SHRI Nats TEWARI Pat. 419 


Construction—Plan attached to lease deed 
—Lessee admitting possession of land shown in 
plan—Land within well-defined boundaries — 
Question between boundaries and area — Bounda- 
ries prevail over area. 

Though the words of the description in the instru- 
ment of transferare primarily relied upon, in case 
of ambiguity, the plan attached to such instrument 
may control the body ot »the instrument. 

Where the lessees do not deny that they actually 
possess the land which is depicted on the plan, nor 
is there any doubt that the land is within the boun- 
daries which are well-defined, in such a case if there 
is a question as between boundaries and area, the 
‘former should prevail. KERSHABJI LALJI v. PIBAMALL 
GAYENKA 2... Cal. 670 
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Covenant for renewal — Intention must ba 
unequivocally expressed—Lease for three years 
giving right to lesseeto take new leass at end of 
three years of lands covered by tease—Parties held, 
intended only one renewal, 

Where there is a covenant for renewal, if the option 
does not state the terms of renewal, the new lease 
would befor the same period and on the same terms 
as the original lease in respect of all the essential 
conditions thereof, except as to the covenant for 
renewal itself. 

The leaning of Court is always against perpetual 
renewals In order to establish this construction, the 
intention has to be unequivocally expressed. 

A certain land was leased out idr a period of three ` 
years and the lease provided that at the end of three 
years the lesseahad right totake ne%wsettlefnent of 
lands covered bythe lease as wellas any excess land 
which would come into his possession : 

Held, that the parties intended only one renewal, 
and for a period of three years only. The lease, there= 
ore, did not create a tenure for an unlimited 
perod. Beisa COHANDRA NANDI v. Doa Masdamma 
Byapari Cal. 813 

Sub-lease — Grant transferring whole of 
original grantees’ term to sub-grantee—Such transfer 
is sub-demise and not assignment— Assignment of 
lease— Assignee is liable for all burdens of lease 
whether he enterainto possession or not. 

It is well-established by Indian Law even if the 
grant of a lease transfers the whole, or more than 
the whole, ofthe original grantees’ term to the sub- 
grantee, such a transfer operates by way ofsub- 
demise and not of assignment as under English Law. 

By English Law and by Indian Law an assignee 
of a lease is liable by privity of estate forall the 
burdensof the lease, burdens which are imposed 
upon him by the mere assignment whether he enters 
into possession or not. The ground upon which he 
is held liable is that the whole of the assignor’s 
interest has passed to him by the deed of assignment 
and that the assignor having no longer any interest 
cannot be liable by privity of estate though he still 
remains liable by contract if he was party to tha 
Original lease. Kam KINKAR BANERJEE v. Satya 
OBARAN SRIMANI PC 328 
Legal Practitioner—Daty of—Care and diligence 

should be exercised in choosing clerk—Close per- 

sonal check should be kept on their actions. 

There is a duty cast upon members of a monopo- 
list profession to exercise care and due diligence 
in the persons whom they employ, and if they choose 
to employ a person known by them to be irrespon- 
sible, without taking adequate steps to keep a close 
personal check upon his actions, then they are 
themselves at fault and will become liable to be 
Firm of J. B. BILLIMORIA v. 
Gopinata Nag. 471 

Practice of knowingly ling understamped 
appeals on last day of limitation hoping that Court 
would be persuaded to accept deficiency later, con- 
demned—Professional misconduct —._ Held, that 
charge of misconduct had not been substantiated. 

The practice of filing of the memorandum of the appeal 
outhe last day of simitation knowifig full well that it 
was understamped and hoping thatthe Court would 
be persuaded to accept the deficiency later is cer- 
tainty not in accordance wijh the high teaditions of 
the legal profdhsion. The High Court will not 
tolerate practices of this nature : 

Held, that the charges against the Advocate had 
not been substantiated hnd that the arrangemene 
between, him and his client was as stated*by th 
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Advocate. „In the matter of O. PapManasua AYYANGAR, 
ADVOOATE, MADRAS Mad, 204 $ B 
Letters Patent Appeal—Court cannot try issue 


on evidence. ' 

After two Courts have properly considered the 
evidence and come to a concurrent finding upon 
an issue of fact, itis not the function of the Oourt 
hearing a. Letters Patent Appeal to try the issue 
upon the evidence over again, Ma Lon v. Ma Mya 
May Rang. 946 


Letters Patent (Rangoon), cl.13 — Practice of 

Court in granting certificate under. 

The practice of the Rangoon High Court is to 
| grant certificates ynder cl. 13, Letters Patent only 
in cases in which doubtful questions of law or pro- 
cedure exist which deserve re-consideration, and this 
practice is sound in principle in view of the fact 
that questions of fact cannot constitute valid grounds 
even of a second appeal under the Oode. Ma _ Low v. 
Mya May Rang. 946 
Limitation—Acknowledgment. See Principal and 

Surety 771 
-m Acknowledgment -- Admission of liability 

with declaration as to way it is proposed to be 

satisfied—Held, sufficient acknowledgment. 

An admission of liability coupled with a declara- 
tion as regards the arrangement proposed for its 
satisfaction is a sufficient acknowledgment. RAMA- 
SWAMI MESTRIAR p. VELAYUTHAN PILLAI Mad. 236 
————~ Continuing wrong or breach of contract 

—Tenant building house contrary to terms of 

tenancy— Whether continuing wrong--Limiiation 

when commences—Landlord and tenant. 

In the case of continuing breach of contract or con- 
tinuing wrong independent of contract, fresh period 
of limitation begins to runfrom the moment the 
breach or the wrong continues. 

Where a tenant builds a house on the land contrary 
to theterms of the tenancy or contrary to the pur- 
poses for which the land was let out, the building 
of the house isa continuing wrong and, even when it 
is finally erected, limitation does commence definitely 
against the landlord. Surya GOBAIN v. GNANENDRA 
Nata BANERJI 7 -n Pat. 482 


Limitation Act (IX of 1908)—AIl questions of 
limitation to be decided by Limitation Act—Equit- 
able considerations are irrelevant in construing Act 
—No principle can be invoked to add to or supple- 
ment provisions of Act. 

All questions of limitation must be decided by the 
provisions ofthe Limitation Act, and in deciding 
questions of limitation, it is not permissible to a 
Vourt to go sometimes outside the specific provisions 
of the Act. in other words, when time has begun to 
run owingto aright tosue having arisen or accrued 
to a person not under any legal disability, any sub- 
sequent disability or inability to sue is nota ground 
of exemption from the operation of the ordinary rule 
of limitation save as provided by the statute, That 
is, when once a period of limitation has begun to run, 
it would not be suspended for any reasons other than 
those specified in the Act itself. In construing the 
Limitation Act, equitable considerations are out of 
place. Apart front the provisionseof the Limitation 
Act, no principle can legitimately be invoked to add 
to or supplement the provisions of the Limitation 
Act. Narayan JI#AJI p, Gurunatt Gouna Bom. 178 
preamble—Retrospective ejfét— Reasons 





` stated. 
Per Pandrang Row, J.—The intentidh of the law 
of limitation being practically to put an end to 
existing srights after a-certdjn " lapse of time, the 
i ; 
@ . 
Ld 


GENERAL İNDEX Ív 


s es : 
Limitation Act—contd. 


reason why a new rule of limitation 1s applied re. 
trospectively is not because the law of limitation is 
a law of procedure but because the express inten- 
tion of the Jaw of limitation is to destroy or ex- 
tinguish existing rights of action after a certain 
lapse of time. It is retrospective if it is clearly in- 
tended to be retrospective and not because it is 
merely a matter of procedure. 

Per Venkataramana Rao, J.—It is well settled 
that ‘‘ limitation is a branch of the law of procedure 
and is only a condition annexed to the enforce- 
ment of a right and does not affect the right it- 
self,” Therefore, it has been held that a statute 
shortening or extending time within which pro- 
ceedings can be taken is retrospective 9. GIRDHA- 
RI Lau Son & Co. v. B. KAPPIINI GOWDER Mad. 16 
— —— $. 7—Eldest major brother not acting as 

manager and incapable of giving discharge 
without concurrence of other brothers—Sutt by 
other brothers to set astde alienation by father 
within three years of their attaining majority held 
within teme. 

Where in a joint Hindu family the eldest major 
brother never acted as the manager, and could not 

ave given a valid discharge without the concurrence 
of other brothers, a suit by other brothers to set 
aside an alienation of the joint family property by 
their father, instituted within three years of their 
attaining majority is not barred by time. Saantaya 
Kotraya Bannap NULA v. MALLAPPA BASAPPA GHRTTAR 

f Bom. 33 
$8.12 (2) and (3)—Application for leave 

to appeal—Time requisite for obtaining copy of 

judgment, tf can be excluded. 

In computing the period of limitation for an ap- 
plication for leave to appeal, the time requisite for 
obtaining acopy of the judgment cannot be exclud- 
ed. FUNJAB CO-OPERATIVE BANK, LTD., AMBITSAR Y, 
PUNJAB NATIONAL BANK, LTD, AMRITSAR Lah, 912 
—-——-— 6, 14—“Oause of action”, meaning of—Act 

of Court restraining person from obstructing posses- 

sion of another, whether amounts to infringement 
of right to property, 

An order of the Court does not give. a cause of 
action to a party to start a judicial proceeding. A 
cause of action briefly means “right and the infringe- 
ment of the right. An act of the Oourt restraining 
a person from obstructing the possession of another 
can never amount to an infringement of his right to 
the property. Aright can only be infringed by an 
act on the part of the opposite party. Narayan 
Jivast Pain v. GURUNATHGOUDA K HANDAPPAGOUDA 
PATIL Bom, 178 

S$. 14—Conditions necessary for applica- 
tion of s. 14—Merely defending suit, whether pro- 

secuting it. l 

The true conditions for the application of s, 14, 
Limitation Act, are: (l) that the plaintiff in the 
later suit was prosecuting with due diligence another 
civil proceeding; and (2%) that the civil proceeding 
being founded upon the same cause of action and 
being prosecuted in good faith, was not entertained 
by the Court for defect of jurisdiction or other cause 
of alike nature. Merely defending a suit is not and 
cannot amount tothe prosecution of asuit. The terms 
“plaintiff” and “defendant’* haye a well-known tech- 
nical meaning. The Legislature must be deemed to 
be aware of that meaning when they chose to allow 
benetit of the time occupied by an earlier proceeding 
only tothe plaintiff ae against the defendant. Nasa- 
YAN JIVAJI yY. GQURUNATHGOUDA Bom. 178 
S. 14 —"Good faith'— Circumstances justify- 


4 








ing either of two views as regards value of property . 
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—Party following one more advantageous to him, 

whether acts dishonesily. 

‘Good faith’ as used ins. 14 of the Limitation Act 
means ‘exercise of due care and attention’. Where 
the circumstances are such as would justify either 
view as regards the value of the proparty, the plain- 
tiffs cannot be regarded as having acted dishonestly 
and without due care and attention, because they 
followed the view which wag more advantageous to 
them. DINKARRAO DuyarnRao RasuRKER v. RATANSI 
ASARAM Nag. 837 


S. 14—Satisfaction of claim by agreement of 
parties or by decree of Court—Decree subsequently 
set aside in judicial proceedings—Cause of action 
if revives in favour of claimant—Time occupied in 
proceedings resulting in setting aside of decree, if 
can be excluded. 

Wherea claim is satisfied either by agreement of 
parties or by a decree of the Court, and if the satisfac- 
tion or the decree is set aside subsequently in a 
judicial proceeding, then a new cause of action will 
arise, in respect of which the claimant will either 
get a fresh period of limitation provided for in the 
Act or the cause of action willbe revived and he 
will be entitled to deduction of thse time occupied in 
the proceedings resulting in the annulment of the 
satisfaction or the setting aside of the prior decree, 
NARAYANA JIVAJI v. GURUNATHGOUDA Bom. 178 


5.14, Sch. |, Art. 83— Section to be liberally 
construed — “Defect of a like nature’, what is, 
depends on facts of each case--Meaning of— 
Cause of action—Accrual of—Claim fully satisfi- 
ed by agreement or decree of Court—-Subsequent 
annulment of satisfaction by another decree of Court 
—Fresh cause of action, if accrues in favour of 
claimant—Heild, on facts that plaintiff was en- 
titled toezclude under s. 14 period occupied by 
previous proceedings and suit was within time — 
Art, 83 held, applied and time began to run when 

laintiff was actually damnified. 

“What is a “defect of a like nature” within the 
meaning of s. 14, Limitation Act, must depend upon 
the facts of each case. These words must mean and 
connote something which is quite distinct from defect 
of jurisdiction. The principle is well-settled that 
s. 14 must be liberally construed, and ifon the facts 
of a particular case the Court finds that the plaintiff 
was prosecuting in good faith another civil proceed- 
ing against the same defendant, founded on the same 
cause of action, the time taken up in such proceed- 
ing will be excluded,and only because itis held that 
the cause of action was premature, it connot be said 
s. 14 cannot apply. 

If a claim of a person is fully satisfied, either by 
an agreementor by a decree of a Court, and if thas 
satisfaction is subsequently annulled by another 
decree of the Oourt, a fresh cause of action would 
accrue in favour of the claimant, or would entitle him 
to deduction of time occupied in the previous litiga- 





tion. 

On April 14, 1924, P advanced a certain sum to J 
on a mortgage. In consideration of the loan made 
to the mortgagors, R stood surety for the re-payment 
of the prificipal and interest undera shahjog chitti 
passed by him in fawour Of the P. After the due 
date of re-payment of the amount had expired, P 
demanded the amount due from the mortgagors, and 
in default of their compliance, on April 13, 1927,-he 
brought a suit, against the mortgagors and R, and 


on May 2), 1928, the Court passed the usual prelimin- - 


ary mortgage decree and in default of payment the 


e property was ordered to be sold, and ifthe proceeds 
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of the sale were insufficient to pay thee amount 
in full, it was declared that F was entitled to a 
personal decree against all the defendants, including 
R. R preferred an appeal from this decree. During 
the pendency of the appeal, no payment having 
been made in accordance with the preliminary decree, 


the trial Court passed a decree absolute for sale. ` 


After the decree absolute was made, the ‘property 
was sold and the sale was confirmed on January 
4,1930. After giving credit for that amount to the 
mortgagors, a certain sum still remained due at the 
foot of the mortgage,and accordingly on January 
18, 1930, P applied for a personal decree against 
the mortgagors and also against Randa personal 
decree was made on June 14, 1930° R preferred an 
appeal from this personal decree. P filed darkhast 
for executing the decree and R paid the” amount due 
by two payments, the first payment being made on 
June 18, 1430, and the second on June 25, 1930, and 
on that day, P's claim was fully satisfied by 
these payments. Both theappeals of R were allowed 
on April 19, 1931, and Ps suit was dismissed on the 
ground that it was premature. R put in an applica- 
tion on August 16, 1934, under s 144, Civil Procedure 
Code, for restitution, and applied for a warrant 
against P and a warrant was issued. Pthereupon 
preferred an appeal from that order and with that 
application brought in the whole amount which he 
bad received from R in June 1930, into Court on 
August 20,1934. Immediately after this, P on August 
30, 1934, instituted a suit against & basing his 
claim on the fact that he had not received the whole 
of the amount due at the foot of the mortgage from 
the mortgagora and also upon the skahjog chitts 


passed by & in his favour. lt was contended by R - 


that the suit was barred by limitation. 


Held, that under s, 14, Limitation Act, P was entitl- . 


ed toexclude thetime occupied in prosecuting the 
proceedings in pursuence of the personal decree. 
Even apart from thisfact a fresh cause of action 


accrued in favour of P on April 19, 1934, when the . 


first suit brought by him was finally. decided. 
Article 83 applied to the suit and time began to run 


when P was actually damnified on April 19, 1934, . 


P had cause of action to the suit under the chitté 
executed by R MANEKLAL KALIDAS Sakta v, SHIVLAL 
DAYARAM Bom, 441 
——— §.14\1)—Words'Court of Appeal’ ins. 14 
(1) whether include Court of revision. 
Quaere.—It is doubtful as to whether the expres- 


sion “Vourt of Appeal” as sued ins, 14 (1), Limitation | 


Act, would include a Gourt of revision. MEG MALA 
Dra. v. Sapay PARHYA 


$,14(2)—Application for execution made 


on last day of limitationand filed tn good faith | 


in wrong Court—Appilication, if can be returned 
- for presentation to proper Court—Application 

returned and presentea in proper Court next day 

~—~Whether an time. o 

There is no section of the Oivil Procedure Code, 
forbidding a Court to return an application for 
execution 1f it has been filed in a wrung Ovurt and, 


if such an application is filed before a Uoart which ` 


has no jurisdiction to receive it, sugh Court, would 
be fully competent * to return the application in 
exercise of its inherent power uuder s. 151, Civil 
Procedure Code. 

Where, therefore, an application for exc@ution is 


filed on the last day of limitation in good faith in ` 


a Court whichjs unable to entertain it owing to 

want of jurisdiction and is returned by that Uourt 

for presentation tothe preper Court on the next 

day on which it is’ presented to the proper Court 
. e 


4 
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the appligation is not barred by limitation. Dest 
ProsaNna Guosy v. IDDBA NARAIN PAL Cal. 160 
——— 88. 14, 15, Arts. 144, 120—Question 

whether plaintiff. haa been restrained by injunction 
or whether order has been passed against his 
instituting any proceedings, depends upon actual 
order or decree made in suit—Order restraining 
person from instituting suit, if must be express — 
Suit for possession held, was governed by Art. 144 
and was barred by time—Ss. 14 and 15 held, did not 
apply tothe case — Plaintif held not entitled to 
exclude period during which he was defending swit 
instituted by defendant against him-— All questions 
of limitation. 

The question whether in a particular case the 
plaintiff has been restrained by an injunction, or 
whether theredias been an order against his institut- 
ing any proceedings, must be a question which must 
depend upon the actual order or decree made in the 
case. An orderor a decree restraining a person from 
instituting a suit need not be express. The injunc- 
tion or order which prevents a party from instituting 
asuit may be either express or implied. Merely 
putting a claim and assertinga right as distinct from 
the receipt of rents or Moneys, is not a violation of 
an order restraining a party from recovering tha 
i or receiving rents or recovering or receiving 

ebts, 

There were three brothers, members of a joint and 
undivided Hindu family, by name N, K and Jd. 
K separated from his brothers before his death, which 
took place in 1917. After his death, his widow adopted 
the defendant, G in July 1915. Jdiedin 1913, leaving 
his widow B. N then died in December 1915. He 
had adopted a boy who also died on August 5, 1919, 
leaving him surviving his widow Tanda son,D 
who was born in August 1918. On September 17,1919, 
B adopted P to her deceased husband J. D died on 
February 6, 192V, and disputes arose in the family 
about the family property. These disputes were 
referred to arbitration and an award was made on 
February 24, 1920, in favour of thedefendantG, He 
then applied under the Civil Procedure Code for a 
decree in terms ofthe award, and T not objecting 
to it, a decree was made. The award directed that 
the defendant G shouldtake possession of the whole 
of the property subject to maintenance of T who also 
was given some non-vatan lands. Accordingly, on 
February 24, 1920, possession of the property was 
handed over by T toG. On March 5, 1920, P attained 
majority and subsequently applied to the revenue 
authorities for entering the family property in his 
namé in revenue records. G also applied to the 
same effect bat the revenus authorities, however, 
referred them both tothe Civil Gourt. G preferred a 
civil suit against B and P ou November 23, 1924, for 
a declaration that adoption of P by B was illegal 
and that P had no right to dispossess him and for 
injunction restraining Band P from interfering with 
his possession. A temporary injunction was issued 
restraining B and P from interfering with G's posses- 
sion, G obtained a decree which was upheld by the 


‘High Court but was reversed by the Privy Council 


holding that P's adoption by B was validund that 
he was entitled to the family property aud dissolving 
the injunction against P and B on November 4, 
1932. On November 25, 1932, P and B filed a suit to 
recover gossessien of the property and syught to bring 
it within limitation by relying on ssg14 and 15, uimi- 
tation Act G's contention was that the suib was 
barred by hmitation ; ° 

Held, that the suit was governed by Art, Lid, 
Limitation Act, and not by-Arb, 120, and the suit was 
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therefors barred by time. Time beganto run against 
P when possession of G became adverse to P and B, 
i. ¢., from February 24, 1920 when G obtained posses- 
sion in accordance with the award or at any rate 
from time when P attained majority, 4 e, March 5, 
1920, and could sue G for possession. It could not be 
said that the cause of action accrue] to P on the 
decision of the Privy Council merely because the 
validity, ofhis adoption was ghallenged and it was 
declared to be valid by the Privy Oouncil. Time 
had begun to run against Peven before suit was in- 
stituted by Gand it could not be held that merely 
because he was restrained from obstructing G in his 
enjoyment of the property, that a cause of action 
would accrue to him when the temporary injunction 
was issued against him. Section 14, Limitation Act, 
did not apply to the case as P was not prosecuting the 
earlier suit but was merely defending it. Section 15 
alsohad no applicition as the injunction and the 
decree in the earlier suit did not operateas a stay of 
the suit for possession by G or as an injunction res- 
training Pfrom filing a suit for possession of pro- 
perty. Throughout the whole period from 1920, G 
claimed to hold aud was in possession of the property 
in his own right asagainst P who was the real owner 
and it was immaterial that G's claim to possess pro- 
perty wae without foundation. The possession of G 
which was adverse to P before G's suit did not cease 
to be so because of his suit and the temporary injunc- 
tion obtained therein. NARAYAN JIVAJI Y. GURUNATH~ 
GOUDA Bom. 178 


s. 21—Guardian de factomAcknowledgment 
by —Limitation, if saved. 

A de facto guardian cannot be considsred to be 
a lawful guardian within the meaning of s. ZI, 
Limitation Act, for the purpose of acknowledging 
a debt to keepit alive against the minor. NAMA 
NAGAYYA v, KALLE Napasayya Mad, 201 
S: 21 (3) (b) — Mortgage decree against 
father and sons as members of joint Hindu family 

—Payment by father towards interest~Receipt 

showing payment as on behalf of and for benefit 

of family—Payment if saves limitation against 
both father and sons. 

Where a mortgage decres is passed against the 
father and sons, the members of a joint Hindu 
family and the father makes a payment as 8 mana- 
ger of the. family, towards interest on the decres and 
gives a writing in respect of it which shows that 
payment was made on behalf and for the benefit of 
the joint family in order to stay the hands of the 
decree-holders in executing the decree, the payment 
gaves time under gs, 21 (3) (b), Limitation Act, boty 
as against himself as well as against his sons who 
were all parties to the decree and Hable under it 
Raeear v. Natou Lan All. 90 


s, 22—Plaintifs, members of Hindu joint 
family doing business describing themselves in 
plaint by their names with addition of word ‘firm 
—Deterion of word ‘firm’ by amendment after 
limitation, whether dars suit. 

The plaintiffs were a joint Hindu family of 
father and son who alone did business in their 
joint names and they described themselves in their 
plaint by their two names with the addition of the 











-word “firm.", The objection’ was taken that this 


ficm was oot registered, whereupon the plaint was 
amenied by the deletion ofthe word “ firm "in the 
description of the plaintiffs. The amendment was 
made after limitation had expired : 

Held, that the suit was not barrel by 6 22, 
Limitation Act, The original description of the, 
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two plaintiffs as partners was a mere misdescrip- 
tion, and it was no addition of parties within the 
meaning of s. 22, Limitation Act, when the word 
“firm " was deleted and they sued as members of a 
Hindu family. Bsaciratsa SINGH v. Munea Dar 

Pat. 761 


Sch. 1, Art. 11-A,—-Sait under O. XXI, 

- r. 103, Civil Procedure Code (Act V of 1908y— 
Applicability of Art. 11-A—Time when begins 
to run. 

A suit under O. XXI, r. 103, Civil Procedure Code, 
is governed by Art. 11-A, Limitation Act, the word 
“order” in Art. 11-A should be construed as meaning 
the final or subsisting order in the case. The period 
of one year runs under Art. 11, from the time when 
the Appellate Court passed its order. But a some- 
what different consideration would apply if arevision- 
petition presented by an unsuccessful party ina 
claim proceeding is rejected by the superior Court. 
lf the High Court inthe exercise of its powers under 
s. 115, Civil Procedure Code, refuses to interfere in a 
claim case, it merely amounts to an abstention from 
exercising jurisdiction and the only final order that 
remains subsistingis the order passed by the trial 
Court. It may be otherwise where the High Court 
interferes in revision with the original decision. 
MEGHMALA DEBI 9. SADAY PARHYA Cal. 40 


Art, 60— Demand contemplated by 
Art. 60~ Deposit with banker on current account—~ 
Insolvency of banker—~Tender of proof of debt and 
claim in insolvency by creditor, whether demand— 
Annulment of adjudication and passing of order 
under 8. 37 (1), Provincial Insolvency Act (V of 1920) 
— Payment of dividend by appointee —Limitation for 
suit for balance, whether tarts from such date—~ 
Assets pard back to debtor — Deposit, if losses tts 
character as such. 

Where a banker with whom money is deposited on 
current account is adjudged insolvent, tender of 
proof of debt by creditor and claim made by him in 
insolvency, is not a demand within the meaning of 
Art. 60, Limitation Act. 

The demand contemplated by Art. 60 isclearly a 
demand for the re-payment of the whole amount of 
the deposit due, and not a demand for partial pay- 
ment, 

Money was deposited with a banker on current 
account. The banker was adjudged insolvent and 
the creditor made a claim by a tender of proof of his 
debt. The adjudication was annulled and an order 
anders. 37 (1), Provincial Insolvency Act was passed, 
Payment of dividend.was made to the creditor by the 
appointee. The creditor subsequently instituted a suit 
to recover the balance : 

Heid, that the claim made by tender of proof of 
debt to share equally and proportionately in the 
assets was also annulled when the adjudication was 
annulled, except in so far as any payments towards 
that claim had been made. The effect ofthe annul- 
ment was to remit the party whose insolvency was 
set aside, to his original situation. While the estate 
was in the hands of the appointes who must be con- 
sidered as in a position ofa trustee, the time did not 
run agaifistthe creditor: | 

Held, furjher that when the property of the late 
insolvent was handed back to the -debtor, what was 
handed back to him, so far as regards tne creditor's 
claim, was his deposit, and that deposit had not lost 
its character as such. 

Daw Hurt v. O, T.A. R. A. ANAMALAT OHETTY 

o. E Bang. 428 

~ Art. 64—Account stated—Parties 
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having money dealings—Original debt of ¢Rs. 200—~ 

Defendant going ‘through account on certain date 

and acknowledging liability to extent of Re. 200— 

Account held account stated. ` 

Plaintiff brought a suit for recovery of Rs. 246 
based on an account stated between the parties on 
a certain date. It was alleged thatthe defendant 
used to have money dealings with the plaintiff and 
that on the date mentioned, he went through the 
account and signed an acknowledgment of his 
liability to the extent of Rs. 200 in the plaintiff's 
lekha baht and affixed a one anna stamp to the 
entry. The original debt was of Rs. 200: 

Held, that the account in question was an account 
stated within the meaning of ° Art. 64 of the 
Limitation Act, since the original debt being of 
Rs. 200 only and the balance struck Being of the 
same amount, there must have been intermediate 
payments by the defendant. Ram Csaran v. KANHEY 

Oudh 931 
Sch. |, Art. 120. See Limitation Act, pe 


ss. 14, 15 
aaa Arts. 120, 14 — Representative 

watandar dying —. Revenue authorities ordering that 

certain person should be recognized as watandar 

—~Suit by plaintiff for declaration that he was 

nearest heir of deceased watandar in preference ta 

defendant—Suit held govenred by Art. 120. 

Upon the death of a representative watandar, the 
revenue authorities after making inquiry ordered 
that a certain person should be recoguizedas a 
representative watandar inthe place of the deceased, 
Plaintiff brought a suit for declaration that he was 
the nearest heir of the deceased watandar in pre- 
ference to the person appointed by the revenus 
authorities : 

Held, that the suit was governed by Art. 120 and 
not by Art. 14, Limitation Act as the suit was not 
for setting aside the orders of the revenue authorities 
but one for a mere declaration. BASANGOWDA vV, 
FAKIRGOWDA Bom. 984 

~ Art.132 —Under-proprietary rent 
in Oudh, whether malikana as referred to in eg- 
planation to Article~Suit for such rent whether 
governed by Art. 132 or s, 132, Oudh Rent Act 

(XXII of 1888). 

The rent payable by an under-proprietor in Oudh 
does not come within the term malikana occurring 
in the explanation to Art. 132 of the Limitation 
Act, What an under-proprietor is liable to pay to 
the superior proprietor is rent and a suit for recovery 
of it must be brought within three years under 
s. 132, Oudh Rent Act. BrAHMA DIN v, ps i 

u 
- Art.144, Sze Limitation Act, Moe 





i 











ss. 14,15 LEN 
=m AFE, 152- Limitation expiring on 

Sunday — Application for copies on Monday— 

Hiling of appeal on next day Of getting copies— 

Appeal held, within time—One day's delay held 

excusable. 

The period of limitation for filing an appeal ex- 
pired on December 11. That day, however, was 4 
Sunday and on the next day, thatjs on December 
12, the appellant applied for copies, The copies 
were ready on December 22, and the appellant filed 
his appeal on December 23 : m 

Held, that the appeal was led ina tink. 

Held, further that even assuming that appeal was 
filed one day Peyond limitation, the Court ought to 
have excused the one dayis delay, RAIOHAND OnUNILAL 
v. Rant NANA GADE , .° ; Bom. 645 
areal Art. 181—M' obtaining. decres for 

e 
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possesston against R--B who was in possession as 

result of decree in suit between him and R, ob- 

structing execution by M — M's application under 

O0, XXI, r. 97, Civil Procedure Code (Act V of 

1908) dismissed —Appeal to High Court by R againat 

decree in suit between him and B—High Court hold- 

ing R as lawful owner-—B appealing to Privy 

Council—M applying for execution of his decree 

more than three years after decision of High Court 

‘Application held time-barred under Art. 181. 

M obtained a decree for possession of land against 
Ron February 12, 1927. On March 30, the decree- 
holder took out execution, He could not, however 
obtain possession of the land in disputeas one B was 
in possession. Th% decree-holder thereupon presented 
an application under O. XXI, r. 97, Civil Procedure 
Code, complatning of resistance or obstruction by 
B and asking the Court to investigate the matter and 
to remove the obstructors. Theexecuting Court, on 
June 12,1928, made a final order tothe effect that 
B was in lawful possession of the land in dispute 
under a decree of a Civil Court in a suit between R 
and Band that as he was not party to the suit 
between Mand R he could not be removed from 
possession and the file was consigned to the record 
room. Rin the meanwhile had appealed from the 
decision of the Court in the suit between him and B 
and the High Courton January 16, 1929, held that R 
was the Jawful owner of the property. B preferred an 
appeal to the Privy Council. From June 1”, 1928, 
till October 23, 1935, the decree-holder M took no 
action. Unthelatter data he presented an applica- 
pees the execution of his decree dated February 

Held, that it was incumbent on the decree-holder 
to institute his application for execution at the 
latest within three years of January 16, 1929, when 
the suit between £ and B was finally decided so far 
as the Courts in Inlia were concerned. The right to 
apply certainly accrued to him on that dateif not 
earlier. His application was, therefore, clearly barred 
under Art. 191, Limitation Act, 

Held, also that if the previous execution applica- 
tion was taken to be in suspense, then it was incum- 
beut on the decree-holder to take a step-in-aid of the 
execution every three years from June 12, 1928, till 
October 23, 1935, CHANDRA-RAJSARAN SINGA v. MUNSHI 
Lab Lah. 165 
Madras Co-operative Socleties Act (VI of 1932), 

S. 51(5)—Word ‘revise’ meaning of—Substitution 

of one figure for another, whether act of revision— 

If comes under a. 51.5). 

The word ‘revise’ in a. 51 (5), Madras Co-operative 
Societies Act ig used in the widest sense as 
practically equivalent to ‘correct’ or ‘amend’ and 
it is not necessarily because someimportant point 
of lawis raised, but because of any kind of errox, 
however, simple ib may appear that the revisional 
jurisdiction cane be involved. In the wider sense 
of theterm ‘revise’, it isof course obvious that 
to substitute one figure for another is an act of 
revision, Where, therefore, the Registrar has substi- 
tuted one figure for another he has done something 
which 8. 31 (5) of the Act empowered him to do, 
and, therefore, whether he bad or had not the 
source of his powers consciously before his mind 
at the time he made his decision, that decision must 
be deented to have bgen made under sub-s. (5), Oo- 
OPERATIVE SOCIETY, VIRAPANDY v. Ie. M. LAKSHAMANAN 
OBETTIAR Mad, 820 
Madras Debt Concillation Ac? (IX of 1936), 

i; 25. Ser Provincial, Ingolvency Act, 1920, wi 

2) š . = 
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Madras Hindu Religious Endowments Act (II of 

1927), 8. 9 (7)—Mutt to come under Act, must be 

public endowment—Property given for private use 

of head is not public endowment. 

Per Leach, C. J.A mutt does not fall within the 
purview of the Madras Hindu Religious Endow- 
ments Act, unless itcan be regarded as being a 
public religious endowment. There can be private 
mutts and where the property is given to the head 
of a mutt for his pérsonal benefit, it cannot con- 
stitute a public religious endewment. Matam NADI- 
popt KoT! VEHRAYYA v. BOARD oF COHMISSIONERS FOR 
HINDU RELIGIOUS ENDOWMENTS, MADRAS Mad. 275 

s. 9 (12)—Tests to determine whether place 
is temple—Institution held temple. 

The test to determine whether a certain place 
is a temple, is not whether it conforms to any 
particular section of agama sastras; the question 
must be decided with reference tothe view of the 
class of people who take part in the worship. If 
they believe in its religious efficacy, in the sense 
that by such worship, they are making them- 
selves the object ofthe deity of some super-human 
aia it must be regarded as “religious wor- 
ship.” 

Held, that the worship held in the institution in 
question was not mere hero-worship but was public 
religious worship and the institution was, therefore, 
atemple within the meaning of the Madras Hindu 
Religious Endowments Act. BOARD OF QOMMISSIONERS 
FoR T.E HINDU ReLIGIOUS ENDOWMENTS, MADRAS v., 
Pipoeu NARBASIM HAM Mad. 1003 
—— 8. 43 — Jurisdiction of Civil Courts to 
scrutinize order of dismissal vattdly communtsat- 
ed — Orders under s. 43, whether final — Jurisdic- 
tion of Ciril Court to question propriety of such 
order. 

An order of dismissal validly communicated is one 
which the Civil Courts cannot scrutinize, and a mere 
allegation that it is an order which from its arbitrary 
nature deserves scrutiny would not be sufficient to 
confer jurisdiction on Civil Courts 

Section 73 of the Madras Hindu Religious Hadow- 
ments Act is a clear indication that the provisions 


` of s. 43 setting up a special machinery of appeal and 


conferring finality on the decisions in appeals by dis- 
missed office-holdersa, was intended to oust the juris- 
diction of Civil Courts to question the propriety of 
an order of dismissal passed under that section and 
communicated to the person dismissed. RAMANATHA 
GURUKKAL V. V, V.E ARBUNAOHALAM UHRTMAR 

Mad. 504 
Madras Impartibie Estates Act (il of 1904), s. 4 

—Grantof cowle at favourable rent or of umbalam 

land rent-free, if prohibited—Grant of cowle long 

before Estates Land Act (I of 1908)—Presumption 

— Oowle, if good encumbrance on estate, 

Section 4, Madras Impartible Estates Act, does not 
prohibit either the cowle at a favourable rate of 
rent or the grant of umbalam lands rent-free. 

Where a Certain cowle was granted long before 
the Madras Estates Land Act 1908 was passed, 
a presumption that it was supported by consideration 
can be drawa and the grant dses not come to an end 
under s. 26(3), The cowie is valid as an encumbrance 
on the estate, SakKAgAI CHETTIAR v. CHELLAPPA 
CHETTIAR * » Mad. 125 
Madras Local Boards Act (XIV of 1920), s. 88— 

Grant originated in ancient times — Payment to 

zemindari of kattubadi cess—Inference that grant 

was by zemindar and not by ruling power, if can be 
drawn—Scheme of Act—Inam lands not included in 
assets of zemindari—Inamdar, if directly connected 

with Government for payment of cess. e z 

Though the principle that where you find landa 
4 
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subject to payment of kattubadi, the proper inference 
is that the grant was made by the zemindar and not 
by the rnling power might appear eminently r-ason- 
able at first sight, itis not an inference which can 
inevitably be drawn in the case of ancient grants 
which originated at a time when the proprietary 
rights of the ruling powerand of the local chieftains 
were not keptso separate and distinct as the rights 
of the Government and the rights of the landholder are 
kept at the present day. 

The scheme of the Madras Local Boards Act is 
that when the ¿inam lands have not been included in 
the assets of the zemindari, the inamdar is himeelf a 
landholder holding directly under the Government. 
But if the assets include the inam lands as well, he 
has no direct relation with the Government but the 
Government collects the eess from the landholder and 
the landholder reimburses himself from the inamdar 
treating him as an intermediate landholder. Raga 
OF VIZIANAGARAM V. PERLA ANNAPURANAMMA GARU 

Mad. 62 
Madras Towns Nuisance Act (IH of 1889, s.3 

(12)—Riotons and disorderly behaviour — Whether 

amounts to breach of peace—Offence under s. 3 (12) 

if can involve breach of peace—Conviction under 

s. 3 (12)—Accused if also can be bound over under 

s, 106, Criminal Procedure Code (Act V of 1898)— 

Bench of Magistrates not abusing powers to bind over 

accused convicted under s. 3 (12)—-High Court, if can 

interfere. 

Prima facie behaving in a riotous and dis- 
orderly manner amounts to a breach of peace. 

It cannot be laid down as a general principle 
that no offence punishable under s. 3 (12) of the 
Towns Nuisance Act would involve a breach of the 
peace. 

It is ordinarily objectionable, when the accused 
is convicted only of some petty offences under the 
Towns Nuisance Act, that he should also be bound 
over for a considerable time under s. 106. Crimi- 
nal Procedure Code for this binding over would 
involve a far more serious punishment than the 
main sentence. Those guilty of disorderly and 
riotous conduct are usually poor men who may 
not be able to find security, in which case they 
would be liable to be imprisoned fora substantial 
period, although the maxmium punishment award- 
ed under s. 3 (12) of the Towns Nuisance Act is 
only one month's rigorous imprisonment. On the 
other hand, binding over an accused for only 
two or three months would not serve the purpose 
for which an order under s. 3 (12) is passed. 
Section 108, Criminal Procedure Uode, should, there- 
fore, be very sparingly invoked where the offence 
committed is a petty one, 

As long as the High Court has no reason 
believe that Bench Qourts are abusing their 
powers to bind over accused convicted under 
e. 3 (12), Towns Nuisance Act under s. 106, Crimi- 
nal Procedure Oode, it will not readily interfere. In 
re BALIAN Mad. 159 
Malicious arrest. Sez Tort 730 
Master and servant—Govrernment servant exceed- 

ing authority —His acts, when binding on Govern- 

ment, ° 

If a Government Officer exteeds his authority in the 
discharge of*his duties, his acta are not binding on 
the Government unless ratified by the proper autho- 
rity. Brogess CHARAN SEN v. SEORETARY of STATE FOR 
INDIA Žž > Cal. 724 
Mesne profits. Sze Civil Procedure Code, 1909, 

O. XLI, r. 22 


8 
—— Calculation of mesne profits — Collection 
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Mesne profits—concld. f 
charges, whether can be deducted even in cases of 
wanton dispossession. 

In calculating the amount of mesne profits, the 
collection charges are to be deducted from the gross 
realization even if the dispossession is wanton and 
malicious Where there is no evidence as to the 
actual money spent for collection, the customary rate 
in India is ten per cent. RAJENDRA NARAYAN Ray v. 
BEAIRABENDRA NARAYAN Ray Cal. 298 

Customary rate — Interest — Usual rate ita 

6 percent.in absence of special circumstances— 

More of calculation of interest, 

Mesne profits include interest, but it is settled law 
that the Ccurt may in its discretion either refuse to 
give interest or give interest at such a rate as it 
thinke fit. No distinction between diferent periods 
for calculation of interest should be made in the 
absence of any valid reasons The usual rate of in- 
terest is six per cent, in the absence of any special 
circumstances. 

When profits are earned or might have been earned 
by the wrong-doer yearly, interest on those profits must 
be calculated yearly and year by year. RAJENDRA 
Narayan Ray v. BHAIRABENDRA Narayan Ray 

Cal. 298 

Preliminary decree granting mesne profits 

before suit—Eaact date from which assessment to be 

made not specified—Pertod from which plaintiff is 
entitled to mesne profits. 

Where preliminary decrees gave the plaintiffs mesne 
profits before suit but did not specify the exact 
date from which m.sne profits were to be assessed, 
the decrees entitle the plaintiffs to mesne profits 
before suit for such period as the law entitles them 
to, that is to say, from three years anterior to the 
suit if profits had been received or might have been 
receivei by the defendant within that period. 
RAJENDRA Narayan Ray v. BHATRABENDRA NARAYAN Ray 

Cal 298 

Minor—De facto guardian — Who is—Powers of— 
First act of intermeddling with estate of minor, 
whether act of defacto guardian — Subsequent 
management of estate, if can make firstact as that 
of de facto guardian— Position of de facto guardian 
recognized by persons interested in minor before 
act of intermeddling—Court, if can recognize first 
act as binding on minor — Discharge by de facto 
guardian-~V alidity. 

A defacto guardian is one who looks after the 
property of the minor and generally acts in his 
interests for the time being. A fugitive or an iso- 
lated act of a person with regard to the minor's 
property would not make himade facto guardian 
of the minor, nor would staying with a-minor for 
atime make hima de facto guardian. There must 
be acontinuous course of conductas guardian of 
à minor in regard to his property in order to 
enable one to become ade facto guardian. The 
length of the period required to® constitute one a 


de facto guardian would depend upon _ the circum- 
stances of each case, The first actof intermed- 


dling with the estate of a minor would not be the 
act of a de facto guardian, ifhe had not ® become 
ove before the act, nor would she subsequent 
management of the estate of the minor by such 
person make the first act, theact of a de facto 
guardian. Where, however, the positian of the de facto 
guardian has been recognized*in the family and by 
those mainly concerned, before any intermeddling act 
of a formal natare affecting the minor has been 
accomplished, the Courts might rightly recognize 
the first act of the de .facté guardian as bindjng on 
the minor. Surely the question must be whe r in 


. 
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the eyes ot the family ofthe minor and those Normally, when the mortgagee is the purchaser 


interested in the welfare of the minor, the person 
who makes an alienation or receives a payment is, 
at the time of the transaction impeached, regarded 
by common consent as the person who is entitled 
to act on behalf of the minor If there ifs 


such a general recognition, then, when once 
the peyson recognized has consented to act as 
guardian, it would not be necessary to wait for a 


series of transactions in the capacity of guardian 
in order to clothe that person with authority to 
represent that estate. The question is essentially 
one of fact. If the intermeddler is a self-constituted 


. guardian who comes into being for no other purpose 


than to carry out an isolated transnction which 
transagtion is,ofvery doubtful advantage to the 
minor's estate, then there could be. no such general 
recognition of the alleged guardian as would clothe 
him with authority and clearly there could be no 
such course of conduct as might take the place of 
or supplement the general recognition, 

A defacto guardian who is validly in charge of the 
minor's affairs may for the benefit of that minor 
give a good discharge in respect ofa debt due to 
the minor, A de facto guardian of a Hindu minor can 
do those acts inthe interests ofthe minor which 
can be done by ade jure guardian ofthat minor, 
MUKKAMALA HANUMAYAMMA v. KASINENI  LAKSHMI- 
DEVAMMA Mad. 767 
~~ Minor unrepresented — Decree, if nullity ~ 

Executing Court, if can refuse execution—Minor im- 

pleaded as defendant with other relations — Held 

not validly represented. 

A decree obtained against an unrepresented minor 
isa nullity and if it is brought to the notice of an 
executing Court that the decree sought to be executed 
was obtained against a judgment-debtor when he was 
a minor and was not represented by guardian ad 
litem, it is necessary for it before it executes the 
decree to determine whether there isa decree which 
can be executed. An executing Court can go behind a 
void decree. 

Where a minor was impleaded as a defendant along 
with his father as well as some other relations whose 
interest was joint with the minor, ib could not be 
said that he was properly represented before the Court 
and his interests were sufficiently safeguarded by the 
other members of hie family. TAJ-UD-DIN v. KHAMBATTA 

i Lah. 146 

Mortgage—English mortgage — Provision for ap- 

pointment of attorney by mortgagor to collect rent 
from tenants, tf can be made. 

An appointment of attorney by the mortgagor 
to recover, receive and give effectual discharges 
for all rents and royalties which may become due 
and payable to the mortgagor from the tenants, is 
common enough in English mortgages ard is* 
designed to save the martgagee from the liability 
of accounting on®the footing of wilful default asa 
morigagee in possession. JHARIA WATER BOARD v, 
JAGDAMBA Loan Qo., LTD. Pat. 409 
Equity of redemption — Liability of pur- 

chaser—*Apportionment of money between various 
properties— Portion of equity gf redemption pur- 
chased by mortgagee — Rateable distribution over 
all properties—Stranger purchasing part of pro- 
perty — Distribution would be similar — Special 
circumstances, howe®er, require special distribu- 
tion, 

The purchaser of the equity gf redemption, 
though not personally liable for the mortgage money 
and thp interest thereon, "is bound by the terms of 








of a portion of the equity of redemption, his 
mortgage dues must be distributed rateably on the 
properties included in the mortgage. Normally alg) 
if the different properties ineluded in the mortgage 
passed by transfer to different persons as between 
the purchasers, there must be a contribution in 
terms of s 82, Transfer of Property Act. 

Where, however, a purchaser of a portion of the 
mortgaged property undertook to pay to the mirt- 
gagee, out of the purchase money. not only the 
share due on his property purchased but the whole 
money due under theentire mortgage, the mortgagee 
when he purchases a portion of the equity of re- 
demption is entitled to recover his monev entirely 
from the property purchased by the previous pur- 
chaser. NIRUPAMA DEVI © ANATHBAUD U SAua 

Cal. 493 


Mortgagee accepting trust deed by which 
composition of mortgagor's debt was made—Whe- 
ther can fall back on original mortgage. 

The mortgagee having once accepted the trust 
deed, by which a composition of debt was made 
between the debtor and creditors, cannot again 
fall back on any remedy on the footing of the origi- 
nal mortgage. NATHU Mat v. QoKAL OHAND 
Lah. 570 


-~.-- Profits accruing from immovable property— 

If can be validly mortgaged — Whether cin te 

pledged — Mortgage in favour of A, of sugar re- 

finery— Mortgagor mortgaging another property in 
favour of B—Mortgagor agreeing that B would get 
profits from sugar refinery mortgaged to A—A gett- 
ing decree on his mortgcge- Whether can sell pro- 
perty without any lien created thereafter on profits 

in favour of B 

There can be no mortgage of profits that would 
acquire from immovable property from year to year 
because such profits are not an interest in tho in- 
movable property and a mortgage under the Trans- 
fer of Property Act, is a transfer of an interest in 
specific immovable property. Similarly such profits 
cannot also be pledged as pledge can be of movable 
property or goods and such protits are neither mov- 
able property nor goods 

A person mortgaged a sugar refinery in favour of 
A. Subsequently he mortgaged another immovable 
property in favour of B but without hypothecating 
the profits agreed that B would be competent to 
get the profits of the sugar refinery which had heen 
mortgaged to A. After obtaining adecree on his 
mortgage, A proceeded to sell the property : 

Held, that A could sell the property without any 
lien created thereafter on the profits in favour 
of B. PUNJAB NATIONAL BANK, LTD, AMRITSAR v. 
PoxsaB Co-oPERATIVE Bank, LTD., AMRITSAR 

Lah. 968 


Redemption—Sutit by prior mortgagee decree- 
holder for possession against subsequent mortgagee 
who had purchased property in execution of his 
decree — Subesquent mortgagee no party tosutt by 
prior mortgagee — Prior mortgagee having no know- 
ledge of subsequent mortgagee's acquisition of equity 
of redemption—-Right to enforce mortgage security 
barred by time—Suit if can be decreed subject to 
right of redemption of subsequent mortgagee. 
Where a prior mortgagee decree-holder who has 

eee the mortgaged properties in execution of 
is decree brings a suit for posgession of thg pru- 
perties against a subsequent mortgagee who by pur- 
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` the mortgage deed. 
kd 


l - chasing the property in execution of his decrees . 
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has acquired an equity of redemption, but who was 
not made a party tothe mortgage suit by the prior 
mortgagee and of whose acquisition of the equity of 
redemption, the mortgages had no special knowledge, 
the suit cannot be decreed subject to the 
right of redemption of the subsequent mortgages, 
when the prior mortgagee is not in a position to 
enforce the liability for redemption, his right to 
enforce his mortgage security having been barred 
by limitation. The prior mortgagee cannot compel 
the subsequent mortgagee, a purchaser of the equity 
of redemption to redeem his mortgage when his right 
to enforce such mortgage is barred. Guruprassp 
SUKUL v, TARINI QHARAN DEBNATH Cal. 48 


Rights of mortgagor and mortgagee — Since 
passing of Transfer of Property Act, no distinction 
between law and equity in respect of such rights, 
exists— Personal contract to reconvey does not create 
any interest in land itself. 

Since the passing of Transfer of Property Act, the 
distinction drawn in England between law and 
equity in respect of the rights of mortgagors and 
mortgagees of land does not exist in India. 

The Indian mortgagor, however, retainssome rights 
though the English rules of equity do not apply. 
He retains a right toa reconveyance of the land and 
aright to transfer such right by way of sale or 
second mortgage (ss. 81, 82, 91 and 94) and this right 
in India isa legal rights 

The Transfer of Property Act, is a self-contained 
code by which alone the rights of mortgagor and 
mortgageeare to be ascertained and under which 
statutory and not equitable rights are brought into 
existence. l 

In India a mere contract for reconveyance does not 
give the mortgagor an equitable interest in the land, 
because in the first place, equitable estates do not 
exist in India and in the second, under the provi- 
sions of s.54 of the Transfer of Property Act, a con- 
tract for the sale of immovable property does not 
create any interest in or charge upon the lund sold. 
Having this provision in view, a personal contract 
to reconvey cannot create any interest in the land 
itself. Ram Kinxagk BANERJEE v. Satya CHARAN 
SRIMANI 328 PC 
Suit on—Receiver, appointment of Ceurt, if 

can appoint Receiver in case of simple mortgage 

either before or after preliminary decree. 

Inthe case ofa simple mortgage the Oourt has 
jurisdiction toappoint a Receiver beforeor after the 
making of a preliminary decree and it makes no 
difference whether the application for the appoint- 
ment of a Receiver is made before or after the making 
of a preliminary decree. The appointment of a 
Receier does not affect anybody's rights. The Court 
when itappoints a Receiver, merely takes charge of 
the property which is the subject-matter of thesuit 
in order to protect it until it is decided who is 
entitled thereto, The mere appointment of a Receiv- 
er cannot,affect the ultimate rights of the parties 
in any property which the Receiver may collect. 
DamopaR MORESHWAR ‘PHADKE v, RADAABAI DAMODAR 
RANADE Bom. 821 


Suit on — Some persons having equity of 
redemption not brought on record—Whole suit, if 
can be dismissed—Amount of mortgage debt payable 
for redemption whether affected by absence of 
such persons on record. 

Whereas the general rule is that all persons 
haying the equity of redemption ought to be brought 
on “the record, the failure to bring any one of them 











“on the record does not necessitate the dismissal of 
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Mortgage—conclid. ' ‘ 
the suit if the Court in his absence can “deal with 
the matters in controversy so far as regards the 
rights and interests of the parties actually before 
it and notwithstanding that an decree passed in 
the suit will be-ineffective against defendants not 
brought on record and their representatives, the 
amount of the mortgage debt to be entered in the 
decree as payable for the redemption of the mort- 
gaged properties will not be affected by the @bsence 


of those defendants from the record. MUHAMMAD 
Yunus y CHAMPAMANI BIBI Pat. 549 
Motor Vehicles Act (VII! of 1914), $, 2——~" Publie 


place” for the purposes of Penal Code and 

Gambling Act, if necessarily public place within . 

meaning of 8. 2 — What is public place within 

meaning of section, stated|— Held,» that the place 
in question was not a public place. 

From the mere fact that for the purposes of the 
Gambling Act, and for the purposes of the Penal 
Code, a certain place would properly be styled a 
public places does not necessarily follow that it is 
a public place as defined in s 2, Motor Vehicles 
Act. To make it s public place under the Motor 
Vehicles Act, it must be a road, street, wayor a 
place over which the public have a right to passor 
to which the public are granted access. 

Held, on facts that the place in question was no, 
a public place within the meaning of s. 2, Moto, 
Vehicles Act. ABDUL HAKIM v. Umprron Lah, 924 


Munammadan Law—Divorce—D ower— Divorce 
brought about by apostasy of wife — Wife isen- 
titled to whole dower if marriage is consummated 
Even if a divorce is brought about by the operation 

of the law on the apostasy of the wife, she is entitled 

to the whole dower if consummation of the marriage 
had taken place before such divorce just as much as 

in a cass where the divorce has occurred under a 

taluknama, A. M. MUBANNAD Exsrania v., Ma Ma 

Rang. 477 
Hiba-bil-iwaz necessarily presupposes valid 
hiba—Deed—Recitals in — Bindingeffect of —Gife 
— Recital as to possession whether binding on heirs 
of donor. ` 
Whenever a transaction is relied upon as being a 
hiba-bil-twaz it necessarily includes the allegation 
that it isa Atba valid according to Muhammadan 


aw. 

Where a gift deed itself recites that the donor 
had given up possession of all his properties to the 
donee, such a recital ia binding on hig heirs, 
SARDAR KHATUN v SEORETARY or STATE For INDIA 

Sind 252 
Marrlage—Dower—Wifeis entitled to re- 
cover dower, however large. 

However large the dower fixed may be, the wife is 
entitled to recover the whole of it from her husband's 
estate, without referenceto his circumstances at the- 
time of marriage or the value of hie estate at his death. 


A.M. MUHAMMAD Epranimm v. Ma Ma Rang. 477 
————— Wakf—Shiah Law —-Enjoyment of entire 


usufruct of wakf property exclusively reserved to 
owners during their life time~Authors pfwakf and 
after them their heirs to have right of residence 
in property—Réyhs of relations to commence after 

death of owners—Validity of wakf. 
Under Muhammadan Law a Bhiah cannot validly 
create a wakf under which de restrves amy benefit 
for himself. A Shiah may of course make a valid 
wakf for the benefit of his family or relations. 
Where, howeVer, under the terms of deed of wakf , 
the enjoyment of the entire usufruct of the proper- 
ties is exclusively’ rederved: to the owpers® of the 
e 


Wa 
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propertic®, who were the wakifs, creators of the 
wakf, during the lifetime of the owners and the rights 
of the relations of the owners commence only after 
the death ofthe respective owner and the main 
benefit contemplated by the authors of the wakf 
for themselves and after themselves for their de- 
cendants and heirs, is the right of residence in 
the properties, the wakf deed is wholly-void and does 
not créite any wakf. HEMRAS RADHOWJI v. SHAHBHAH 
MonIB Sind 692 
Mutt. Sez Hindu Law 275 
Negotiable Instruments Act (XXVI of 1881), 

s. 8. Sre Negotiable Instruments Act, 1881, Se 7 


88.37, 8—Document signed by maker con- 
taining promise to pay amount stated therein, on 
demdnd —Ddbument attested. by witnesses —W hether 
promissiory note — Its purchaser, whether can 
recover amount due on it even if it was made with- 
out consideration. 

Whers a document signed by its maker and 
attested by witnesses states thatthe executant has 
borrowed certain amount from the person in whose 
favour jt is executed, with a promise to pay the 
same on demand, the intention of the executant is 
to treat the document as a promissory note and 
the document though attested by witnesses, is one 
to which the provisions of the Negotiable Instru- 
ments Act apply and under s. 37 of the Negotiable 
Instruments Act, the maker of the promissory note 
is liable to its purchaser, who isa ‘holder’ within 
the meaning of 8. 8 ofthe Act, and the latter can 
recover the amount due on it, evenif it was 
originally made without consideration. 

The purchaser can also recover the amounton the 
principle that whenever one or two persons must 
suffer by theact of a third, he who has enabled that 
third person to occasion the loss must sustain it 
himself, Puparv. BELABI Oudh 942 


Oudh Laws Act (XVIil of 1876), ss. 7, 9—Inter- 
pretattion—No under-proprietary community in 
existence in 1876—Presumption.under s. 7, if arises 
—Act whether creates for first time right of pre- 
emplion irrespective of former custom—Single per- 
son, tf constitutes community. 

The proprietary village community in any given 
‘village is something quite separate from the under- 
proprietary village community of the same village. 
“An under-proprietor has no right to preempt a 
transfer of proprietary tenure and the right of a 
proprietor to pre-empt a transfer of under-proprie- 
tary tenure arises not because of the provisions of 
8. 7, but because of the provision ‘fourthly’ in s. 9, 

Where there was no under-proprietary village 
-community in existence in 1876, 6. 7, Oudh Laws 
Act, does not create a presumption that there was 
any right of pre-emption in respect of a transfer" 
of under-proprietary tenure in the village at that 
time nor does th® Oudh Laws Act, create for the 
‘first time a right of pre-emption irrespective of 
former custom. i 

-A single person cannot constitute a community, 

Ram Prasfp v. Kam BHAROSE Oudh 787 


Oudh Rent Act'(XXII of 18865, s. 5, Proviso— 
Word ‘proprietor’ in 3. 5, if includes subordinate 
proprietor— Decree of Settlement Court passed 
after a&quisitton of eccupancy rights under s. 5— 
Such decree, if confers occupancy rights in sub- 
stitution of those under 3. 5. 

The use of the words “ proprietary rights, whe- 
ther superior or subordinate” at the beginning of 
S. 5, Odh Rent Act, show thai the word “ proprie- 

+ . 


l GENERAL INDEX 


Ixiil 
Oudh Rent Act—conzld. 


tor’ later in the section means a person who had 
proprietary rights whetber superior or subordinate, 

Once the conditions of 8. 5, Oudh Rent Act, 
have been fulfilled occupancy rights are creited 
and a decree of a Settlement Court passed after 
that date cannot confer occupancy rights, for they 
aie already in existence, or at most,can confer in 
addition certain other occupancy rights but nof in 
substitution of those under es. 5, Ram HARAKH v. 
RADHIKA Durr Oudh 997 
—§, 30-A—Application under, by landlord— 

Findings of Deputy Commisstoner do not operate as 

res judicata — Application dismissed— Suit by 

landlordin Civil Court for declaration that order 
of Deputy Commissioner had no adverse effect 
upon his rights—Maintainability of. 

Where, upon an application by a landlord under 
8. 30-A, Oudh Rent Act, in respect of certain plots, the 
Deputy Oommissioner arives at certain findings, 
those findings cannot operate as res judicata and upon 
the application being dismissed, a suit ina Civil 
Court by the landlord for a declaration that the said 
plots were in his exclusive possession and that the 
order of the Deputy Commissioner had no adverst 
effect upon his rights, is maintainable. Sita RAM v. 
OuEEDA Oudh 580 
nto B 108 (2)—Suitt for rent — Plaintiff is 

entitled to interest on claim. 

Where the amount claimed by the plaintiffs is 
‘rent’ ag defined in the Oudh Rent Act, there is 
no reason whatever why the plaintiffs should not 
get interest on the rent claimed by them. BRAHMA 
Din v. Sancam LAL Oudh 1 
S. 108 (18)—Assignee of land revenue 

whether entitled to interest on arrears of revenue. 

There is no provision in the Oudh Rent Act dis- 
entitling an assignee of land revenue to claim interest 
on the arrearsof land revenue due to him. AMBIKA 
Dott Ram» Nawan SHAMS-ARA BEGAM  Oudh 640 
~- $, 127—Scope — Defendant not trespasser but 

in possession of land under bona fide claim aa 

guzaradar—S, 127, if applies. 

Section, 127 of the Oudh Rent Act does not apply 
where the defendants are in possession of land 
under a bona fide claim of title as guearadars and 
have made outa strong prima facie case that they 
are not trespassers, Matsuura Prasap v. Uma DATT 
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Oudh 958 
s$. 132. Ses Limitation Act, 1908, Sch. I, 

Art. 182 
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Partition—Joint property-—Alienation by co-sharer 
for value — Subsequent partition sutit—Partition 
should be go effected’as not to prejudice alienee— 
Principle applies in case of alienee from such 
alienee—Partial partition—Suit by co sharer for 
partial partition of property purchased by alience 
from one co-sharer—Alience as defendant, if 
entitled to decree for partition—Value of property 
alienated less, than alienors' share—Alienee, 
whether entitled toretainentire alienated property, 
In effecting partition of joint property between co- 

sharers and an alienee from one or some of them, equity 

requires that partition should be so effected as not 
to prejudice the latter. Thee principles which apply 
in cases of partition ameng Hindus also apply in 
the case of Muhammadans. The underlying principle 
is, that a bona fide purchaser for value should not be 
prejudiced by reason of any subsequent suit for 
partition brought on behalf of the other co-sharers, 
and that if, without doing injustice between the 
parties, the equities between the alieney and*the 
“other co-sharers can be so adjusted as toallowthe , 


as 
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oe the full fruit of his bargain for which he 
as paid full consideration, that ought to be done. 
The principle which applies in the case of an im- 
mediate vendee would and ought to apply inthe case 
of a‘vendee from such vendee. 

An alienee from a co-sharer cannot ask for separate 
possession of the property alienated to him if it 
forms partof the joint property. His only right is 


toapply for a decrge for joint possession and 
such joint possession will be allowed to him 


along with the other membersof the family. If 
they object to such joint possession, then their 
only remedy is to sue for partition and for 
separate possession. But, the general body of joint 
owners is not bound to bring a suit for general 
partition where there is an alienation of a specific 
joint property ; they may well confine their suit to 
@ partition of the particular property whichis in 
possession of the alienee. In that case, the principles 
which apply in the case of partition decrees where the 
suit is for a general partition also apply to a suit 
for partial partition. The alienee need not be direct- 
edto institute a separate suit to work out his rights 
by partition, but is entitled in the co-parcener’s suit 
as adefendant to get a decree for partition and 
claim to be allotted the item purchased hy him in 
respect of his vendor's share if that is consistent with 
the rights of the other co-parceners, and ifthe value 
of the item does not exceed the value of the alienor’s 
share in the entire family property at the time of the 
alienation, the alienee is entitled to retain the entire 
property sold to him. GEMALSINGJI KgUMANSINGJI v. 
Bar FATI Bom, 721 


Suit for—Properties in which each of 
parties does not claim interest, whether can be 
ancluded in suit 
The ordinary rule is that a suit for partition 

must embrace all joint properties owned by the 
parties thereto. But there is also the complementary 
rule that a suit for partition cannot include 
properties in which each of the parties does not 
claim an interest. RISAL SINGH v. CHANDGI 
: Lah, 760 

Partnership, See Hindu Law—Trade 657 
Dissolution—Decree, form of. See Partner- 

ship 64 





—Dissolution—Partner’s conduct making i 
impossible for other partners to carry on partner- 
ship—Court should dissolve partnership and fix 
date on which such conduct rendered partnership 
impossible as date of dissolution—Suit_ for dissolu- 
tion—Decree—Form of. 

It is quite clear from a consideration of the 
history of partnership law that when one person 
conducts himself in matters relating to the partner- 
ship business so that itis not reasonably practic- 
able for his partners to carry on business in part- 
nership with him, the Court may dissolve the part- 
nership and should, in doing so, fix the date on 
‘which that conduct has rendered it impossible for 
the relation of partnership to continue to subsist. 

The proper form of order in dissolution of part- 
nership is given in Appendix D to the Civil Proce- 
dure Code, where thereeis a form given for a pre- 
liminary decree in a suib for dissolution of part- 
nership and the taking of partnership accounts. 
The practice which has obtained some recognition 
of copying down the concluding. sentences of a 
judgment aid incorporating those as an order in- 
stead of making an order as contemplated by the 
rse schedule is bad and ought to be discouraged. 
B. Miya Bua v, MARIAM Ben BEB Rang. 64 


r 





Suit for accounts and dissolutiong Interest 
on amount due should be given only from ‘date of 
final decree. 

A decree in a suit for dissolution of partnership and 
accounts should provide for payment of interest upon 
the amount due only from the date of the final decree 
by which the amount (if any) is found due and not 
from the date of the plaint. Suanxar Das y, OFFICIAL 
Receiver, LAEORE Dek. 637 
Winding-up—Partner incurring debts~ Other 
partners whether personally liable, 7 

Quaere.—It is very doubtful whether even in a 
regular partnersbip, one partner can in the course 
of winding-up incur a debt so as to throw upon 





the other partners a personal iability therefor, - 


Or. AL. Vea. ALAGAPPA OHETTIAR v BANK oF CHETTINAD 
Lrp m ad. 308 
Partnership Act (IX of 1932). s. 22. See sa 


77 
m SS. 62 (2), 74-(b)—S. 69 $2), if 


retrospective—Whether ‘relates to mere matter of. 


procedure — Retrospective nature if 

s. 74 <b). 

Per Pandrang Row, J.—Section 69 2), Partnership 
Act, cannot be said to relate to mere matter of pro- 
cedure, for it requires something to be done, viz., 
registration dehors the Court, Section 69 (2), should 
not be given retrospective effect. The Legislature 
did not intent that inspite of s. 74 (b), the bar 
imposed by s 69 (2), should prevail even in respect 
of rights ot suit which were in existence when that 
section came into force. 

Per Varadachariar, J.—On the fact that the 
Legislature gave an intervalof one year before s. 69 
was brought into operation it cannot be said that 
that interval canbe explained only on the ground 
that the provision must have been intended to be 
retrospective. There are other considerations which 
required such an interval, particularly the necessity 
for bringing into existence the necessary machinery 
and forthe framing of rules contemplated by s. 71. 

Section 74 (b), Partnership Act, saves the ‘remedy’ 
in respect of any right acquired or accrued prior 
to October 1, 1932, 

Per Venkataramana Rao, J., (contra.)}—The 
language of s. 69 (2), Partnership Act, is very 
general and will apply to all suits arising from 
contracts whether entered into before the passing 
of the Act or not. Section 1 provides that s. 69 
shall come into force on October 1, 1933, though the 
entire Act would come into force on October 1, 
1932. This postponement ofthe operation of the 
section may fairly be taken as an indication of the 
intention of the Legislature to give retrospective 
operation to the section. The retrospective operation 
of s. 69 (4) is not saved by s. 74 {b}. S. GIRDAHARILANL 
Son & Oo. v. B. KAPPINI GOWDER Mad.16 

$. 69 (2)—kegistration—Subsequent regis- 
tration if can validate original institution of 
suit. 

The subsequent registration of the firm. will not 
validate the original institution of the suit and en» 
able the plaintiffs to sustain their action. S, 
QIRDAHARILAL Son & Co. v. B KAPPINI G8WDER 

e . Mad. 16 
———§, 69 (2)—Suit by unregistered firm— 

Validity—Subsequent registration after institution, 

if renders suit valid, . 

A suit by an,unregistered firm is invalid and sub- 
sequent registration of the firm after the institution 
of the suit does not make the suit valid. Cnhuyaaan 
Lat v. Firm MANGAL Sarn-Ras NABAIN Lah. 363 
88. 69, 74, scope of;—Mortgage exeguted in 


saved by. 


e 
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1926—Suit by firm on mortgage on October 3, 1933 
—Firm not registered when suit instituted—Suitt 
whether barred under s. 69, 

The words “or anything done ar suffered before 
the commencement of the Act” in sub-cl. ibi, 8, 74, 
Partnership Act, are governed by the previous 
words “any legal proceeding or remedy in respect 
any sue@f right’, and those words apply to legal 
proceedings to enforce any subsisting rights which 
are saved by sub-cl. (e) of the section. Section 74, 
sub-cls. (a) and (c), save existing rights, and sub- 


cl. (b), saves any legal proceeding or remedy in respect: 


of any such rights. Section 74, cl. (6), deals with 


“procedure and nothing else, that is, to say, it deals 


with methods of enforcing rights and not with the 
Tights themselwes. 

The plaintifs firm were entitled to a simple 
mortgage made inthe year 1926. A suit on the 
mortgage was brouglit on October 3, 1933, and the 
firm was not registered at such- time : 

Held, that in view of the provisions of s. 74, 
Partnership Act, the suit was not barred under s, 69. 
Revappa Nanpappa HATTARKI v. SIDAPPA SRANDOLE 


Bom. 832 
—— S, 74 (b). Partnership Act, 1932, 
8. 62 (2) 16 


Pauper—Limitation—Application to sue as pauper 
dismissed — Court-fee paid beyond, limitation but 
within time allowed under s. 149, Civil Procedure 
Code (Act V of 1908) — Suit when should be 
regarded ag filed—Suit if-held as filed when court- 
fee was paid, period of prosecution of pauper- 
application if can be ‘excluded—Limitatven under 

i T a~ II, r. 15, Civil Procedure Code. (Act V of 
Where a suit in forma pauperis is filed by a parson 

within the period of limitation but his application to 

sue as & pauper is dismissed and he is required to pay 
court-fee on a date beyond the period of limitation, 
the time being granted under s. 149, Civil Procedure 

Code, and the court-fee is so paid within such.time 

the suit should be regarded as filed when the pauper 

application was first made. If, however, the suit is to 
be regarded as filed when the court-fee was paid, the. 
plaintiff is entitled under s. 14, Limitation Act, tobe 
excused the period duringwhich the pauper-applica- 
tion was pending and no question of limitation arises 
under O II, r, 15. Karı Dası Dasr v. 
BSANTOSH Kumar PAL Cal, 271 


Penal Code {Act XLV of 1860), s. 34. Ser Penal 
Code, 1860, s. 299 338 
‘$5. 34, 300, 303, 325, 304—Essential 
question to be remembered. in interpreting s. 34 
—Case failing within knowledye clause of 8. 299— 
Person cannot be convicted under s. 30: read with 

8. 34—Similarly incase under s. 302 fulling within 

clause fourthty Of a. 300--Held, on facts that 

offence was not one under s. 302 but unders. 325 

read with a. 34. 

In interpreting s. 34, Penal Code, itis to be remem- 
bered that the essential question 
what was the common intention, and further, the com- 
mon intention must be to commit the offence actually 
committed. 

In a case where the offence would be construed as 
ons under g 304 by the application of the third clause 
of 5. 299 the difficulty arises that in guch a case the 
person who has done the act falls within the scope 
of that section not by. reason of int@ntion but by 
reason df knowledge, in consequence, itis for practi- 
cal purpeses impossible bo convict-persons under s. 304 


SEE 





e ead withs, 34 if the case is one whioh falls within 


179-—G@, L.—IX. 
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the knowledge clause of s. 299, and thesame is trueof 
a case under s. 302 falling within the clause of g, 300: 

Held, on facts that the case was not under s. 392 
Penal Code at all and that even if it could have been 
established who the person was who inflicted the 
fatal blow, the case would more properly have fallen 
under the second part ef s. 304 and not under s. 302 
of the Penal Code. Further, where it was not known 
which of the persons concerned actually struck the 
fatal blow, it was not possible by the application of 
s. 34 to convict any of the persons taking part of an 
offenee under the second part ofs. 304 of the Penal 
Code, and the appropriate section in view of the 
wording of s. 34 was s. 325 01 the Penal Code The 
accused therefore could be convicted only under s, 325 
read with s.3¢4 of the Penal Code. ZAHID Kuan v. 
Kina-E MPEROS Oudh 338 
~m — 88, 71, 147,149, 325—Accused convicted 

under 3, 147 and also waders. 325 read with 

8. 149 ~~ Separate sentences for both affences— 

Legality of. 

a case where an accused is convicted of an 
offence under s. 147, Penal Code, and also under. 325 
read with e. 149, Penal Oode, it is not illegal to 
inflict on him separate sentences for the two offences. 
HAGHUBAR v. KING-EMPEROR Oudh 461 

$8.109, 405—Abetment by instigation— 

Instigation need not bein any particular form 

—Omission by public servant to bring to notice of 

higher authorities offence committed by fellow 

servant Whether amounts to abetment of offence 

—Held on facts that O was not guilty of abetment 

but A held guilty as abetting by him was one by 

instigation and his case was covered by s. 109. 

The law does not require that instigation in a 
case of abetment by instigation should be in a par- 
ticular form or that it should. be only in words and 
may not be by conduct; for instance, a mere 
gestrue indicating “ beat” or a mere offering of 
money by an arrested person to the constable who 
arrests him may be regarded as instigation,in the 
one case to beat and inthe other to takea bribe, 
Whether there was instigation or not is a question 
to be decided on the facts of each case. It is,’ 
however, not necessary in law for the prosecution to 
prove thatthe actual operative cause in the mind of 
the person abetted was the instigation, and nothing 
else, so long as there was instigation and the 
offence has been committed or the offence would have 
been committed if the person committing the act had 
the same knowledge and intention as the abettor. 
It is impossible for any human tribunal to decide 
exactly how much the instigation actually weighed 
in the mind of the person abetted when he commit- 
ted the uct or offence. 

The mere omission to bring tothe notice of the 


°” higher authorities offences committed by other per- 


sons may form the foundation for disciplinary 
action against him ina departmental way, but it 
cannot inlaw amount to abetment of the offence 
committed by his fellow clerk. 

A practice in the Uorporation treasury of Madras 
of cashing cheques was alleged to have been availed 
of by A for the purpose of using Corporation, money 
for his own protit by having the use of Corporation 
money from time totime. Tae modus . operandi 
followed was as under: A used to issue cheques 
himself, though sometimes they were issued by his 
friends, and the cheques were presented for encash- 
ment at the Oorporation treasury either by himself 
or by hisservant, and thereby moneys were obtain- 
ed fromthe Oorporation treasury even when th: 
persons who drew the cheques had no funds to meet 


` 
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those cheques, and many of the cheques so cashed 
were dishonoured subsequently. This money which 
was obtained from the Corporation treasury was 
taken for the purpose of A's private business. 
Besides A, the collection manager O was charged 
with abetment of criminal breach of trust. There 
was nothing toshow that C had, anything to do with 
the payment of the cheques and it could not be said 
that he had done atything which facilitated the 
cashing of cheques nor was there anything to show 
that he had instigated anyone to muke the payment: 

Held, that C was not guilty of abetment of criminal 
breach of trust. A, however, was guilty of the 
offence of abetment-of the criminal breach of trust, 
the abetting being-by instigation and the case was 
covered by s. 109, Penal Code. In re G. AWNANTHA- 
OHARI Mad 971 
s. 120-B, Sze Penal Oode, 1860, s. 302 


8. 121-A—Question whether evidence to 
establish charge under 8. 121-A is sufficient, ts 
one of fact. 

The question whether the evidence is sufficient to 
establish a charge of conepiracy laid under s. 121-A, 
Penal Code, is a question of fact, because the solution 
of the question depends upon the view which the trial 
Oourt takes of the evidence adduced before it and 
of the inferences reasonably to be drawn from that 
evidence, PURNANANDA Das Gupta v, EMPEROR 

Cal. 506 FB 

ss. 147, 149, fn Penal Code, 1860, A i 











“m §. 20G- Mere harvesting of crops under 
attachment, whethér comes under 8. 106 —L ssentials 
tobe shown—Cours ordering attachment filing 
complaint under s. 376, Criminal Procedure Code 
(Act V of 1€98), against person harvesting crops 
Heid, on facts, order not justified — Interference 
under a. 439, Criminal Procedure Code \Act V of 
1298), held justified. 

Where the crops have been attached in execution 
of a decree, the mere harvesting of them would not 
bring the person doing so within the scope of 
s. 206, Penal Oode, unless it wee shown that he 
did one of the things mentioned in s. 206, with a 
fraudulent intent. It must be shown that he did so 
with the intention of preventing the crops from 
being taken in the execution of decree and not 
merely with the intention of saving them. 

There was nothing to show that the petitioner 
was aware that the crops were under attachment. 
Moreover, while ordering the attachment, the Court 
had not kept in mind tbe requirements of O. XXI, 
r. 45, Civil Procedure Code, It appeared that the 
crops had been harvested by the petitioner to save 
them from being ruined. In spite ofall these 
things the Court ordered a complaint to be filed 
against him under s, 476, Oriminal Procedure 


ode ; 
Held, that the order was not justified. Ordinarily, 
the High Gourt would not have interfered in revision 
but in view of the errors of law committed by the 
Court below, it wasa fit case for interference in 
revision. Dawoop v. ABDUL KADAR ROWTHEB 
$ Mad, 980 
S. 211. Ber Criminal Frocedure Code, nS 
7 








5. 116 
- - 8. 211- Complaint, if bona fide, mere fact 
that one accused had been wrongly sdentified is 


no ground jor 
s.¢1l, Penal Code, 
If the complaint in its generality was bona fide, 


snstituting prosecution under 


- e fhe fact that one accused person had been wrongly 
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identified cannot be regarded as a ground for in- 
stituting a prosecution under s, 211, Penal ode. 
Badov BINGAH v. TRIBENI Sau Pat.167 
—— — $, 216—Mere finding of absconder in house 

of a person, whether sufficient to involve owner in 

offence under s. 216—Issue of proclamation, before 

arrest, whether conclusive evidence of knowledge. 

The mere fact that an absaconder is foulsd in the 
house of another person is not sufficient to involve 
the owner of the house in an offence under s. 218, 
Penal Code, unless ail other elements of the offence 
are established, Among other things, it is the 
duty of the prosecution to prove the knowledge of 
the accused person as required ky s. 216, and here, - 
too, the fact that a proclamation had been made some 
time before the arrest is not conclusjve evidence of 
the knowledge of the so-called offender. Moo. v. 
EMPEROR Lah. 651 


ss. 299, 300, 302, 304, 34, 325— Death 
caused by single lathi blow— Other injuries not 
indicating determination to beat deceased to death 

—Act of striker comes within clause fourth of 

s. 800—Injury resulting tn death, caused by one of 

several persons—Actual person injliciing it not 

bh ak aa what sections conviction can be 
aged. 

In a case where death has been caused by a single 
blow with a lathi, and the other injuries found on the 
body of the deceased do not indicate a determination 
to beat the deceased to death, such as is indicated in 
many cases, it is not possible to hold that death was 
caused-by doing an act with the intention of causing 
death or with the intention of causing such bodily 
injury asis likely to cause death, but it may be held 
that death was caused by the doing of an act with 
the knowledge that by such act the person who did it 
was likely to cause death (vide s. 299, Penal Code). In 
such a case the act of the striker can similarly only . 
be brought within the provisions of clause fourthly in 
s. 300, Penal Code, which clause is based not upon 
intention but upon knowledge. Š 

Where, however, the injury has been caused by one. 
of several persons and it cannot be said by which of 
those peisons it has been caused, the persons con- 
cerned can all of them only be convicted by the 
application either of the abetment sections or by the 
application of s. 34, Penal Oode, ZAHID Kuan v. 
Kk ING-EMFEROR Oudh 338 
- 58. 300, 302. 

SEE Penal Code, 1860, s. 34 338, 
SEE Penal Oode, 1360, s. 299 338 


—§, 302—-Sentence—Proper sentence—State 
of public feeling or fact that number of 
murderers exceeds number of victims, whether 
admissible reason for refraining from passing 
death sentence, j 
It is no part of the duty cfa Judge tobe in- 

fluenced by public feeling. His duty is to admi- 

nister the law. The law says that the proper sen- 
tence for murder is death and whenever a person 
is convicted of an offence punishable wjth death, 
and the Court sentences him to any punishment 
other than death, tke Court shall, in its judgment, 
state the reasons why the sentence of death was 
not parsed, ‘he state of public feeling is not an 
admissible reason for refraiging fom passing the 
sentence of death, Norisit permissible to refrain 
from sentencing tle murdereis to death merely be- 
cause their numbers exceed the numbers of their 
victims. When a number of persons have together 
planned and executed the murderof a single person, 
each of them must be sentenced to déath unless 
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there am some legal reasons for not doing so. Inre 
SAMBANGI LAKSHUMANNA Mad 682 


-——— 66, 302,120-B—Accused ortginally charged 
under ss. 302-120-B—Appellant also charged under 
s. 302 and others under s. 302-34—~Charge under 
ss. 302 and 302-31 withdrawn in Sessions Court and 
accused acquitted of these charges—Trial under 
83. 120-B-302 with aid of aasessors— Prosecution 
rely mainly on evidence of approver --Corro- 

orative evidence held worthless—Offence held was 
murder simple and charge of conspiracy mis- 
concetved—Case held unfit for directing re-trial. 

The appellant and two other persons were original- 
ly committed to the Court of Sessions andthe Oom- 
‘ mnitting Magistrates charged all three of them under 
8. 120-B read with 9,302, Pensl Code. He alsocharged 
the appellant under s. 302, Penal Code, and the other 
accused, under s. 302-34, Penal Code. When the three 
accused persons were brought before the Court of 
Session, the Public Prosecutor withdrew the charges 
under s. 302 and s, 302-34 with the consent of the 
Court and an order was recorded acquitting the ac- 
cused on these charges. The charge on which the 
trial actually took place was under s. 120-B-302 and 
the trial proceeded with the aid of assessors, The 
prosecution case mainly rested on the evidence of the 
approver: 

Held, that the corroborative evidence was not of any 
value with respect to the charge actually framed and 
could not be used to justify a conviction on that 
charge. The offence as on facts found was one of 
pure and simple murder and the charge of conspiracy 
substituted after withdrawing the main charge was 
misconceived. The practical effect of this alteration 
in the charge was that the appellant was deprived of 
his right to be tried by a jury. In view of the evi- 
dence upon the record and the nature and quality of 
the so-called corroborative evidence and of the 
character of the approver himself, the case was 
not a fit one for directing the re-trial of the appellant 
before a jury upon a substantive charge of mur- 
der. BENOY BEUSAN OHATTERJEB v. EMPEROR 

oY Cal. 156 

———~-88, 302,326—Accused stabbing deceased 
with knife on forearm during altercation between 
them— Death resulting due to haemorrhage— Accused 
held guilty under s. 326, only and not under s. 302. 
The deceased was stabbed with a knife on the 

left forearm by the accused in the course of an 

altercation between them. The radial artery was 
pierced andthe deceased died of haemorrhage soon 

after. The accused was convicted of murder: . . 
Held, that the forearm isnot a vital part an 

tha offence was not murder. It was not also culp- 

able homicide not amountingto murder, and the 
accused was only guilty of voluntarily causing 
grievous hurt with a deadly weapon as the hurt 
caused wag grievous and he must have known that 
by stabbing as Hp did, he was likely to cause 
grievous hurt. He could, therefore, be convicted 
only under s 326, Penal Code, and not under 





s. 302. In a KOTTENGODAN ALAXI Mad. 982 
— $, 4. 

Ser Penal Code, 1860, s. 34 338 

Sze Penal Code? 1880, 5.299: e 338 


———~ 88. 304, Part 2,325—Held on facta that 

offence fell undgrs. 325. 

The dec®ased struck *the accused a blow with a 
hockey stick on thethigh and then the accused struck 
only one blow with a stick on the head of the deceased 
Up tothat pointthe accused merely appeared to have 
wished fo give an ordinary. beating with sticks to 
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the-deceased and an ordinary beating was all that 
seemed tohave required by the motive suggested 
for the attack : f f 
Held, that it could not be assumed in the cirenm- 
stances of the case that the accused iatentionally 
struck a blow which he knew was likely to caus? 
death. The offence did not, therefore, fall under s. 334, 
Part ?, but one under s. 325. RADA Kis EN v. EM- 


PELOR Lah. 880 
s. 325. f 

Sez Penal Code, 1889, s. 34 338 

Ser Penal Oode, 1867,8. 71 461 

Sez Penal Gode, 1850, s. 299 338 


— ~————S 326. Ser Penal Code, 1880, s. 302 982 
s. 342. Ser Criminal Procedure Code, 1898, 
ss. 235, 239 ` ; : 960 


ss. 351, 353, 224 —‘Assault’, ingredients of 
—Apprehension arising not from person making 
gesture or preparation but from aomebody else— 
Whether assault by that person—Force, if can be 
said to bs used by one person to another by 
causing change in nosition of anosher human being 
—Accused with followers armed with lathis 
blocking way in mela—Magisirate and Sub- 
Inspector approaching spot and asking men to move 
on but they refusing todo so without accused's 
order—Accused sitting in a shop nearby on being 
approached and asked to remove men reiorttng | whe 
are you to threaten me’, etc.— Accused beckoning to 
men who as result advancing further brandishing 
lathia— Magistrate directing Sub-Inspector to arrest 
accused—Sub-Inspector seizing accused by wrist bus 
accused escaping—No offence held was committed 
either under s. 353, or under 3. 224, 


According to the definition of assault unders 351, 
Penal Code, the apprehension of the use of criminal 
force must be from the person making the gesture 
or preparation, and if that apprehension arises not 
from that person but from somebody else, it does 
not amonnt, to assault on the part of that person. 

As under s. 47 of the Penal Code, the word 
‘animal’ does not include a human being, it follows 
that according to s. 319, force cannot be said to be 
used by one person to another by causing change in 
‘the position of ,another human being. 

While a certain fair was going on, the accused 
with his followere armed with lathis had complete- 
ly blocked up one of the lanes of the mela and there 
was danger of breach of peace. On information 
peing received, a Magistrate who had been deputed 
to the mela totake cognizance of cases of petty 
offences in the mela, together with a Sub-Inspector 
of Police went to the place. The accused wus 
sitting in a certain shop nearby. When the 
Magistrate asked the men to move on and not to 
obstruct the way, they told him that they would move 
only if asked to do so by the accused The 
accused being asked to remove his men by the 
Magistrate, retorted “ who are you to threaten me ? 
“T don't care for any one” and when asked to be 
polite, replied again “you are threatening me.” 
{Zach time the accused replied, he beckoned to his 
men and they advanced a little, brandishing their 
latnis. The Magisa.rate appwhending an immedi.te 
breach uf the peace direcjed the Sub-Inspecter to 
arrest the accused whereupon the Sub-Inspector 
immediately laid his hand upon the secused's 
shoulder and also seized him by the wrist but the 
accused wrenched himself free and being surround- 
ed by his followers, escaped from the mela. The 
accused was convicted under sa. 353 and 224, Penal 
Oode : 





~~ 
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Held, that the accused was not guilty of any --8. 405. See Penal Code, 1860, s. 109 9Y1 
offence under s. 353, Penal Oode: 8.405—Trust—Trust recetpt--Pssing of > 


Held, further that an offence unders, 224, Penal 
Code, too, had not been committed because in the 
first place the mere fact that the Sub-Inspector of 
Police put his hand on the accused's shoulder or 
caught hold of his wrist without the least intima- 
tion to the accused for what offence he was being 
arrested did not amount to the accused being 
“ charged " with any offence, In the second place, 
the only offence which was said to have been com- 
mitted by the accused inthe presence of the Magis- 
trate was one unders 353, Penal Code, and as no 
offence under that section was committed by him 
the Magistrate could not be said to have had power 
to arrest the accused or cause him to be arrested. 
MUNESHWAR Bux SINGH v. Kina-Empgror Oudh 498 


s. 368 —‘Concealment’, meaning of— 
Kidnapped girl taken to a well where she is 
allowed to move in neighbouring fields-—~Wheiher 
concealment. 

“ Ooncealment” means a withdrawal from the 
actual observation of others of the person kidnap- 
ped or abducted and not merely taking her away 
to a long distance so that her father or guardian 
would not know where she wag. 

Where a kidnapped girl is taken to a well where 
she is allowed to move in the neighbouring fields, 
it cannot be said that she is concealed. Sarv SINGH 
v. EMPEROR Lah. 874 
——-_-— 88, 376 and 377. Sze Criminal Procedure 

Code, 1898, ss * 35, 239 960 
ss. 403, 406, 417—Commission agent 
advancing money to potatogrower on mortgage of 

crop—-Mortgage to secure to former, sale of crop 

and his commission—Sale by grower to another 
agent in breach of contract—Whether offence under 

s. 403 ors. 406 or s. 417. 

Where a commission agent advances a sum to a 
grower of potatoes upon the mortgage of his crops, 
the mortgage not being security for repayment of 
money advanced but to secure to the commission 
agent, the sale of crop and his commission, and in 
breach of the agreement, the grower sends the 
potatoes to another agent for sale, the grower can- 
not be said to have committed criminal misappro- 
priation, or criminal breach of trust or cheating. 
TARUMAL GHANDUMAL v. ISMAIL Hasr Sates Sind 841 


- $8. 403, 420—Pariner, if can be convicted 

of criminal breach of trust in respect of partnership 
property—Dispute between partners— Complainant 
making allegationsunder as; 403 and 420, merely 
for squeezing money out of accused—Criminal 
complaint is not mintainaable 

A partner can be convicted of criminal breach of 
trust in respect of the partnership property. The 
partnership may be for one purpose, and one parte 
ner may for his own quite different purpose dis- 
honestly and fraudulently abstract money from the 
partnership assets and criminally misappropriate it, 
and it cannot in such a case be said that there is no 
room for the criminal law atall. It ignotthen a 
matter merely of dispute between partners. 

But where ina case the chief matter in dispute 
between the complainant and the accused is a dis- 
pute between the pgrtnérs, and the allegations of 
` criminal offences under ss. 403 and 420, Penal Code, 

are made in the complaint, for the purpose of 
squeezing money out of the accused, the complaint 











is not maintainable as the dispute is of a civil 
nature. MUHAMMAD JAMADAR JHANGIR v. GAULAM 
RasooL Mirza Sind 687 


r 


property to purchaser—Decisive test in cases of 
breach of trust~Criminal intent, how to be 
ascertained— Purchaser under trust receipt when 
guilty of breach of trust—Purchaser held had no 
criminal intent under s. 405—Trust receipt, nature 
of. 

The question whether the property in thegoods has 
or has not passed tothe purchaser, is'releVant to 
the decision of cases under s. 406 or 5.409, Penal 
Code, but it is not necessarily decisive. The deci- 
sive test is whether there was an entrustment with- 
in the meaning of 8. 405, Penal Code, and the 
necessary criminal intent. The property in the 
goods may have passed to the * purchaser ; he is, 
therefore, the legal owner but he may nevertheless 
constitute himself a trustee of tħese g&ods for 
another, including the seller, who thereby becomes 
the beneficial owner. The phrase, however, ‘thet a 
man cannot commit criminal breach of trust of his 
own property’, requires some qualification. It is 
true, provided the person is the legal and bene- 
ficial owner, and the whole aggregate of rights of 
ownership are vested in him. It is not, of course 
true if the legal ownership only is vested in him. 
Therefore, if, the property in the goods does and 
is intended to pass under the documents called trust 
receipts, itis still possible that the purchaser may 
constitute himself atrustee of goods that are now 
his, for the seller. However, it cannot well be 
said that a person has the requisite criminal intent 
when it is doubtful whether the property has or 
has not passed, whether he is entrusted with the 
goods under the terms of a trust agency, or whether 
there is an out and out sale, whether by cash or 
credit, with the property in the goods passing. 
But, if it is clear that the trust receipt is, what it 
is really intended to be, a trust agency, whereby 
the buyer binds himself to sell the goods on behalf 
of the seller and is entrusted withthe goods under 
certain clear terms and conditions, there is an en- 
trustment within the meaning of s. 405, Penal Code, 
and if ‘there be a violation of the terms and con- 
ditions of the entrustment with the necessary in- 
tent, there can be a conviction for criminal breach 
of trust. 

Where in a case the seller had never seriously 
directed his mind to the words of the trust receipt 
at all, that he never contemplated that its terms 
would be complied with and all he thought that it 
secured was due payment ofthe purchase price at 
due date and the purchaser took delivery of goods but 
did not pay the purchase price either on the date 
mentioned inthe trust receipt or afterwards: 

Held, that the purchaser could not be said to 
have criminel intent required by s. 405, Penal Code, 
as, whatever be the legal relation established by 
the trust receipt. the purchaser had good reason to 
believe that he was the purchaser of the goods in the 
ordinary sense of the term, that the property or 
the goods had passed to him on delivery, and that 
re he had todo was to pay the draft on due 

ate. e 

Obiter.—The trust receipts are not intended to 
pass the property in the goods ° purchased, but to 
give the purchaser a limited right of disposal pend- 
mg the payment of the full purchase price. Musam- 
MAD ASEFAG IMAM ILLAHI gv. MOTIRAM eMANGHANMAL 
ADVANI . Sind 135 
— 8, 405—Two ways in which trust receipt 
can be looked at, stated—Buyer obtaining f 
seller documents of title of goods on certain terme 
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f and onditions—Buyer dealing dishoneatly with 
goode in violation of terms and with guilty intent, 
comes under 8. 405—Trust receipt containing term 
that buyer should pay interest on price of goods 
until payment—Defaultin payment—Truat receipt 
heid not valid declaration of .trust—Dispuie held 
was civil and did not fall under s. 405: 

The trust receipts can be looked at in- two ways. 
Either, they are documents containing a declaration 
of trast, whereby the buyer 

trustee for the seller when the property must have 

passed, fora person cannot constitute himself 
trustee of goods unless he isthe legal owner, or 
they are documents evidencing a previous pledge 
when they are merely evidence of the terms and 
conditions on which the seller permits the buyer 
to deal withthe goods on his behalf. Ifa buyer 
or afi importer who obtains from a seller or 4 
bank documents of title which enable him to deal 
with the goods covered by the documents of titla on 
certain terms and conditions, deals dishonestly with 
those goods in violation of those terms and con- 
ditions, it may be said that the buyer or importer 
is entrusted with dominion over the dccuments of 

title and of the goods within the meaning of s. 405, 

Penal Code, and the plea that the documents are 

only pledged will not avail him, because though 

as a pledger he may be the legal owner, the pledgee 

has clearly a beneficial interest. It is true when a 

buyer or importer under such circumstances obtains 

possession of the documents, he obtains merely the 
custody ; the juridical possession remains with the 
pledgee, but co much the more is he entrusted 
with dominion over them within the meaning of 

s. 405, Penal Code, and there is no reason 

why a buyer or importer cannot under such 

circumstances be guilty of criminal breach of trust 
provided he has the necessary guilty intent and 

Violates the terms and conditions of his contract. 
One of the terms ofa trust receipt was that the 

buyer should pay interest on the price of the goods 

e payment was made. The buyer made a de- 

ault: 

Held, that the trust receipt could not be deemed 
a valid declaration of trust, for, although the word 
“ trustee |“ was used, the term in the trust receipt 
was inconsistent with the position of a seller's 
agent or the existence of a trust agency or the cres- 
tion of a trust and the case, therefore, was only a 
civil dispute andnota criminal offence. Dorasst F, 
Minwa4 cua, Partner or Messrs YUSIFALI MUHAMMADALI 
M. Looxmansr & Co., KARACHI v. BOBRRAJ CHELLARAM 

Sind 554 

——-S.409, Ses Criminal Procedure Code, ae 





s. 197 
—--——-8. 417. Ses Penal Code, 1860, es, 403, ses ži 
8, 420. Szz Penal Code, 1860, s. 403 o7 
——— s, 447. Sse Criminal Procedure Code, IRS8, 
a. 106 269 


e 

———- 8, 447—Accused lawfully ejected from plot 
but still retaining physical possession His posses- 
ston is tlegal—Rightful owner taking possession 
when plot found empty—Accused forcibly ousting 
him, is guilty under 8. 447—Primary intent in 
such case if to intimidate and secondary object to 
enforce possession. 

Anyone who enters on property in the possession 
of anogher włth intgnt to intimidate cannot defend 
his act by reliance on his ultimate intention. 

Where a person after being lawfully ejected from 
a plot and after the formal delivéry of possession 
of plot to the rightful, owner, continues to hold 

® * Hi hg 
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physical possession of that plot, his possession is 
illegal and if when subsequently the plot being 
found empty, the rightful owner enters upon it and 
takes possession, and the ejected person enters on 
the plot and forcibly ousts the owner, such person 
is guilty-of an offence under s. 447, Penal Code. 
The primary intent in such a case is to intimidate 
and the secondary object is to enforce possession. 
Bans GOPAL vV., TIMPBROR Oudh 269 
Police diary. Ser Oriminal trial 880 


Practice—Abandonment of point—Arguments offered 
but not convincing — Whether tantamount to 
abandonment of point. 

Where an order of the Court shows that argu- 
ments were offered on a cortain point but they 
Were unconvincing, it is not tantamount to the 
abandonment of the point. Ansan ELAHI V. ALLA-Up- 
Din f Lah. 752 

Appeal—Re-hearing of—Nature of evidence 
required, in order to obtain re-hearing of appeal 
for purpose of calling fresh evidence. 

No doubt it isin the interest of the public 
generally that there should be an end to litigation, 
In order to obtain a new trial, for the purpose of 
calling fresh evidence, a litigant should show (i) 
that such evidence was available, and of undoubted 
character ; (iz) that the evidence wasso material 
that its absence might cause a miscarriage of justice; 
(iii) that it could not, with reasonable care and 
diligence, have been brought forward at the time, 
Where, therefore, there is new evidence proposed 
to be put forward in the form of an affidavit of a 
witness and there is evidence before the Court as 
to the credibility of the proposed witness and that 
evidence shows that he is not a person whose testis 
mony can be relied upon.: Or at any rate it shows 
that the Court ought not to presume that the evi- 
dence to be given by him istrue, the party cannot 
be given the benefit of the re-hearing the appeal or 
litigation, Kunga Besary OusakraBartiv.  KRISTO 
Duone MAJUMDAR Cal. 977 


Case true on merits—Party following orders 
of Court— Defect in suit consequential on such 
order—Defect is procedural and should not defeat 
ends of justice. 

If the case is true on its merits, where the party 
follows the orders of the Court, the defect conseguen- 
tial on those orders would become procedural rather 
than substantive and therefore such defect should not 
defeat the endsof justice. KALI Dasr Dast y, Santosy 
Kumar PAL Cal, 27 
——-— Duty of judge—Judgment. 

In all questions of ultra vires it is the wisest 
course not to widen the discussion by consideration 
not necessarily involved in the decision of the point 
in controversy. The Courts should, therefore, re- 
frain from expressing an opinion on points which 
do not arise. SADANAND JHA V. AMAN Kuan 

Pat.379 FB 

Judgment—Question whether tenancy is 
permanent or not, depending entirely on oral and 
documentary evidence evidencing series of 
transactions —Absence of document of title—Duty 
of lower Appellate Court to give reasons to show 
that evidence has been properly weighe 
The question to decide whether a certain tenancy 

is permanent or nct, when ft depends entirely upon 
the oral and dccumentary evidence evidencing series 
of transactione in the absenceofa document of title 
is always a question of difficulty, ard in such cases, 
the lower Appellate Court being the final Court of 
fact should be careful to give its reasoninge in itg, 
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judgment so that the superior Court may be able 
to see that the evidence both oral and documentary in 
the case has been properly weighed. 

Where the judgment of the lower Appellate Court 
merely reiterates the findings of the trial Court and 
does not discues the oral or documentary evidenca, 
the judgment cannot be said to be a proper judg- 
ment. CHHAGANMAL MARWARI V. INDRA KEOT 
. Pat 176 
“ meaning of —Steps 
to commencement of action 


Procedure— Procedure, 
to be taken prior 
whether procedure. 
Per Venkataramana Rao, J.—The law of proce- 

dure may be defined asthat branch of the law 
which governs the procezs of litigation. It is the 
law of actions—all the residue is substantive law 
and relates not tothe process of litigation, but to 
its purposes and subject-matter. Thus under ‘pro- 
cedure’ are comprised all steps which a party must 
take in order to get the aid of the Oourt for the 
enforcement of his rights, It, therefore, includes 
not only the steps which a party has to take after 
an action is launched in Court but also steps which 
he has to take before commencing it. The issue of 
a citation or a summons, the procuring of necessary 
evidence aud such other steps in the further progress 
of the suit are all comprised in procedure which a 
party has to observe after a suit is launched, but 
there may be certain steps which he has to take 
ontside Court in order to enable him to initiate 
proceedings in Court. The familiar instance is the 
service of notice by the plaintiff on the defendant 
as enacted by s. 80, Civil Procedure Code. The 
rule of limitation which enjoins a party to bring 


his action within a particular period is another in- 


stance. S. GIRDHARI LAL Son & Co. v. B. KAPPINI 
GowDER | Mad. 16 
—Revision— Court concentrating attention on 
negligence of Counsel instead of on conduct of 
party in considering whether there was suficient 
cause for non-appearance—Interference in revision 

‘ds called for. 

It is true that the question as to whether there was 
sufficient cause for non-appearance of a party is 
ordinarily one of fact and High Court cannot interfere 
in revision in such matters, in absence of perver- 
sity or something of like nature, but where in a case 
the Judge has concentrated his attention on the 
-negligence of Counsel instead of on the conduct of 
the party interference 1s called for. Frem or J. B. 





BILLIMORIA V. GOPINATH Nag 471 
precedents — Basement — English cases. SEE 
Easement 884 


Value of—Law on question quite clear— 

Advisibility of searching case-law. 

On a question on which the law is clear and un- 
ambiguous it, is unprofitable to wander in quest of 
principles in the wilderness of decided cases, for, 
when the law is clear, the decided censes only seek to 
apply the law tothe particular circumstances which 
are presented for consideration. In such cases it has 
only to be seen whether certain facts which are 
established attract the application of the undisputed 
and well-recognised principle. ANupa Bar v. 
BHAGWANT SINGH P Nag. 285 


Pre-emption — Erercige of powers by Court in 
legitimate manner— Interference by Courtof appeal, 
Ina cage of pre-emption where artificial rights 

brought into existence by the Legislature are used 

to defeat the legal rights of persons dealing with 
property, no equities are involved and if a Oourt 
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a Court of Appeal would be loath to interfer unlesd 

any strong or cogent reasons exist justify inter- 

ference. Zorawag SING: V. JASBIR SING. Lah. 110 

Ostensible vendee, whether can plead that he 
was benamidar for  co-sharer against whom 
plaintiff had no right of pre-emption— Pre-emption 
suit, if must fatl on proof of such plea. 

It is open to an ostensible vendee to plead in a 
pre-emption suit that he was amere bengmidar 
fora co-sharer against whom the plaintiff Tad no 
right of pre-emption, and on proofof the fact that the 
real purchaser was auch a co-sharer, the suit for pre- 
emption must fail. Sanxataa PRASAD y, RUKMANI 

All. 648 

Purchaser of property transferring tt by 
exchange, before.pre-emption suit? to another having 
equal right to pre-empt—Pre-emptor's suit whether 

can succeed, ° x 

Where the purchaser of property traasfers it 
before the institution of a suit for pre-emption to 
another person having an equal or superior right to 
the pre-emptor in recognition of that person's right 
to pre-empt, then the pre-emptor cannot succeed, 
The basis of this principle is that a personwith a 
right to enforce pre-emption can do so out of Court 
and thereby defeat a plaintiff also possessing a right 
of pre-emption who hasto come into Oourt to en- 
force his right. There is no differencein principle 
as to whether such right is enforced out of Court 
by means ofa sale or by meansof an exchange. 
MAHBURB Sua. v. Daun Pesh. 145 
Presidency Small Cause Courts Act {XV of 
1882), 83. 38—Order to fall under 3. 38, must be 

the order made in the suit—Order made under 

0. XXI, r. 2, Civil Procedure Code (Act V of 1908), 

iad one made in suit—Whether falls under 

s. 38, 

An order to fall within the scope of s. 38, Presi- 
dency Small Cause Courts Act, must not only be 
made in the suit, but it must be the order made in 
the suit; which means that it must be an order 
which in some way or obher disposes of the suit; for 
example, an order dismissing a suit for default. 
Unless it is the order made ina suit in this sense, 
the Court has no power to deal with it under s. 38. 
It is clear that an order made in execution pro- 
ceedings, such as an order under O Lr 3, 


sahana, 





‘Civil Procedure (ode, cannot be the order made in 


the suit in this sens: A further argument for this 
view is to be found inthe opening words of the 
section. It is quite reasonable that where a suit 
bas not been contested there ehould be nothing in 
the nature of an appeal against the order disposing ` 
of it. But it would be quite illogical to make the 
right to appeal against orders made in execution 
proceedings dependent upon whether the suit had 
been contested or uncontested. Hence an order made 
nder O. XXI, r. 2, Civil Procedure Code, does not 
all within the scope of s. 38, and the decision of 
a Small Cause Court on an applicagion under s. 38, 
against this order is without jurisdiction. MamomEp 
Dinv. B.H J. ALLEN Cal. 423 
Presidency Towns Insolvency Act (III of 1909, 

Rang), Ss 9(gj— Test tobe applied to gotice of 

suspending payment—At meeting of credttors debt- 

or saying that if his offer of composition wus re- 
jected, he had nothing to give to credttors—State- 
ment, whether amounts to notice. 

The test which is to be applied tò a netice of 
suspending payment is whether the language of 
the notice, be the notice, a written notice or a 
verbal notice, Ss such that it could only lead the 
creditors to infer that if the offer of composition 


Voi. 109) “ng 
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made by the debtor is not accepted, suspension of 
payment is the only alternative. Where, therefore, 
at the meeting of-the creditors the debtor said that 
if his offer of composition was not accepted, he had 
no other assets whatever and there was nothing 
else that he could give to his creditor, even if there 
was no, definite statement by the debtor that he 
would “have to file his petition, in insolvency still 
bis statement was a statement which could lead the 
creditors to infer only that he intended to suspend 
payment of his debts and, therefore, his statement 
amounted toan act of insolvency. CHUAN Sena & 
Go, v. Aster & Co, Rang. 526 
8, 52 — Phrase “ possession, order or dis- 
position” in s. 52, meaning of. 

The?’ phrases“ possession, order or disposition ” 
in s. 52, Presidency Towns Insolvency Act, is used 
disjunctively, and debts due or growing due to 
the insolvent in the course ofhis trade or business 
are ‘goods' by reason of the first proviso to 
s. 52. BALTHAZAR & Son, LTD, v, OFFICIAL AssiGNEE 

Rang. 541 

———-8, 52 (2) (c)—Book debts—Notice to debtors 

is necessary step to remove them from order or 

disposition of insolvent—Absence of notice, effect 

of—Goods, if can be taken from possession, order 

or disposition of real owner, by mere demand on 
day before insolvency. 

In the case of trade debts, the ordinary and ap- 
propriate method by which the true owner may 
terminate his consent tothe debt remaining in the 
Possession, order or disposition of the insolvent is 
by giving notice to the debtor, and the fact of no 
notice having been given or attempted to be given 
is, where there is an opportunity of giving such 
notice, conclusive evidence of the consent of the 
true owner: but the inference of consent arising 
from the omission to give notice can be rebutted 
if the true owner, within the time available to him, 





takes every possible step to terminate the posses-. 


sion, order or disposition of the insolvent, or if the 
failure to terminate such possession, order or dis- 
position is not: attributable to any faulton the 
part cf the true owner. This must of course be 
the case where nothing occurs to alter the circum- 
stances in which the insolvent has the reputation 
of ownership. The party who is to pay must know 
at whose order and disposition the debt subsists; 
the reputation of ownership continues in another 
person apart from the true owner. The clause, 
however, comes into operation and the true owner's 
goods are seized only where he has allowed not 
merely the debtors of the insolvent to remain with- 
out notice but possible fresh creditors of the in- 
solvent to grant him false credit by reason of the 
reputation of ownership continuing right up to the 
moment of insolvency. Goods may be taken from 
the possession, order or disposition of the reputed 
owner by a mere demand on the day before the 
bankruptcy and consent to debts remaining in the 
order or disposition of the insolvent may be with- 
drawn by jaking some step towards the giving of 
notice even though such notice does not, reach the 
debtor before the’ bankruptcy commences, Circum- 
stances giving rise toa reputation of ownership may 
cease to exist onthe day before the insolvency by 
some act ecf thé true,owner which negatives the 
continuance of any such reputation: e - 

Held, on facts that although the debts were in 
, the.order or disposition cË the 

January 5, with the consent of the appellant, the 

paran to whom the insolvent Yad hypothecated all 
e his bgok debts, present and future, as the appellant 


è 
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had not given notice to any debtor till that date 
though hehad an opportunity to do so, still the 
reputation of ownership was terminated when the 
appellant entered the premises on January 5, and 
was not still subsisting at the commencement of 
the insolvency. The claim of the general boly of 
creditors could not, therefore, succeed. BALTHAZAR 
& Son, LTD. v OFFICIAL ASSIGNEE Rang. 541 
—s. 55—Onus—Transfer made to insolvent's 
agent~—Onus which lies upon Official Assignee to 
prove want of good faith, if shifted, 
The burden lies on the Official Assignee, to prove that 
a transfer is without good faith and valuable conside- 
ration. It is not proof of the parties ta the trans- 
action but proof of the nature of the transaction 
itself, and that alone which can discharge the onus 
cast upon the Official Assignee. A transfer to an 
agent is no more prima facie proof of mala fides or 
want of consideration than transfer to a near rela- 
tive, A transfer to an insolvent’s agent does not, 
therefore, shift the burden to prove want of good 
faith and valuable consideration, which lies upon the 
Official Assignee. PALANIAPPA O: ETTYAR 9, OFFICIAL 
ASSIGNEE, Hren Court, RANGOON ‘Rang. 966 
————§, 99:2)—“ Infant partner”, meaning of. 
In British India and’ Burma an infant cannot 
bea partner at all. Therefore, in s. 99 (2), Rangoon 
Insolvency Act, “an infant partner’ means an 
infant who is admitted tothe benefit of partner- 
ship, and not a partner by contract. PALANIAPPA 
OHETTYAR V, OFFICIAL AssiGNEE Rang. 469 
Prevention of Cruelty to Animals Act (XI of 





1890), S. 3 \a)—Scope— Determination by Govern- ` 


ment of maximum weight to be carried by 
animals ia not necessary requirement to determine 


case on merits—Whether there was overloading or. 


not should be decided on facts of the case. 

The determination by the Local Government of 
the maximum weight to be carried by pack ponies, 
and publication of the District Magistrate's ordere 
in the local Gazette to that effect arè not necessary 
requirements for a determination of: the cass under 


s. 3 (a), Prevention of Cruelty to Animals Act, on | 
the merits. It is for the Magistrates to ‘decide whe- ` 


ther as a matter of fact there was overloading or 
not, and decide the cases in accordance with their 
finding on that point. PUBLIC Prosecutor vy OBIKKA 
RANGAN 
Principal and agent—Commission—Agent, whether 
entitled ta commission for collecting old out- 
standings independently of any agreement or 
custom. 
The collection of the outstandings is certainly a 
part of the firm business and where salary chit fixes 
the remuneration of the agent and requires him to 


carry on the firm business according to the directions . 


of the principal, the agent cannot refuse to collect 
them, if required. He is bound to collect them if 
required by the principal and independently of any 
agreement or custom the agentis not entitled to some 
commission for collecting old outstandings. K. P. &. 
KAMTHAN CHETTIAR v. P. O. T. UHIDAMBARAM OHETTIAR 
. Mad. 225 
Commission—‘Samans' — Payment of share 
of profits as ‘samans’ ts recognized. 5 
It is customary among Nattukottai Ohetties to pay 
10 per cent. of the reb profits to the foreign agents 
as ‘samans’ and the custom has been recognised by the 
Madras High Court, K.P. 5, Kamtean Onerrzar v. 
P. GC. T. CHIDAMBARAM OF ETTIAR Mad. 2€5 





- Suit for rendition of accounts—Suit by . 
principal— Decree, tf can be passed in favour of ° 


agent, e 
~ 


Mad,159 ° 
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A decree can be passed in favour of an agent ina 
buit brought by a principal for rendition of 
accounts. But it cannot be laid down thata dec- 
ree must be passed in favour of the defendant. 
Kansai Ram v. Dota RAI & Oo. Lah, 418 


Principal and Surety—Atknowledgment by 
principal debtor, whether saves limitation against 
surety. 

An acknowledgment by the principal debtor does 
notsavelimitation against the surety, unless it is 
shown that the latter allowed himself to be 
represented by the person who made the payment. 
This principle applies to the continuing guarantes 
also. The surety cannot becalled on to paya time- 
barred debt. SuwanaL VEMIOAAND v FaAZLE Hussain 

Nag. 771 

Case not governed by Contract Act~—General 
princtples of law of suretyship can be applied, 
The general principles underlying the law of 

guretyship (and in particular the principle thatthe 

rights of a surety are not to -be interfered with 
without his consent) may be applied and ought to 
be applied even though the provisions of the Con- 
tract Act, do not govern the case. PARVATIBAI 
HARIVALLABHDAS VANI v, VINAYAK BALVANT JANGAM 
Bom. 258 

Privy Councll—Principle enunciated by Board 
must be followed by Courts in India irrespective 
of inconvenient and embarrassing results. 

‘It is not open to the Courts of India to question 
any principle enunciated by the Board, which must, 
therefore, be followed irrespective of the inconveni- 
ent and embarrassing results which may attend the 
application of that principle. DRAUPADI v. VIKRAM 

, ‘ Nag 82 
Promissory note—Plawitif#f basing claim on hand- 

note altered by him—Hand-note executed in 

satisfaction of original one—Plainiiff,if can 
succeed on basis of original consideration——Whether 
can rely upon altered hand-note as acknowledgment 
of original one. 

A person who has altered a hand-note upon which 
his suit is based and which is.executed in satisfaction 
of the original hand-note,is not entitled to succeed on 
the basis of the original consideration and cannot 
rely upon the altered hand-note as embodying an ac- 
knowledgment sufficient to save the bar of limita- 
tion. In such a case, the description by the defen- 
dant in his written statement of the manner in which 
the original hand-note had been executed, cannot pro- 
perly be treated as an admission that he was still 
liable on the original hand-note and the whole claim 
on the altered hand-note is liable to be dismissed. 
BINDESHRY SINGA v, PERGAS SINGH Pat. 890 


Provincial Insolvency Act (V of 1920), 8. 4. SER 
Provincial Insolvency Act, 1920, s. 21 (2) 943 
s. 6 (e)—Act of insolvency occurs when 
property is knocked down in execution sale and 
not when sale is confirmed—Petition to be made 
within three months of sale. 

The sale in execution is complete when the prop- 
erty is knocked down ta highest bidder and it is 
not open to the Court theregfter to offer the property 
to any person who m&y be prepared to purchase 
it for higher amount. 

Therefore, an act of insolvency ins 6 (e,, Provin- 
cial Insolvency Act, occurs when the property is 
sold and not when the sale is confirmed. A petition 
by Æ creditor must, therefore, be made within three 
months from the date of the sale and not from its 
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-$8.21 (2), 2812), 56 (3), 4—Power of 
Insolvency Court before and after adjudication 
—Insolvent’s property in custody’ of third person 
who sets up title to it—Procedure for recovering 
possession of such property—Credstor proceeding 
with Court's permission — Position of —Third party's 
proceedings to get back property—All creditors, af 
should be joined. 

There isa wide differetica between the position anda, 
powers of the Insolvency Court before and after 
adjudication. Before adjudication the debtor con- 
tinues in possession of the property and is, subject 
to the provisions of the Act, entitled to-deal with it 
like any other owner. Therefore if order to prevent- 
alienations and waste, the Insolvency Oourt ig em- 
powered under s, 21 (2), Provincial InsoWency Not, to 
order attachment by actual eeizure of the whole or any 
part of the property, provided the conditions laid 
down in the proviso obtain. But these powers of 
attachment are limited to the position before adjudi- 
cation, and they are not as wide as the powers of 
attachment conferred upon a Oivil Court under the 
Code of Oivil Procedure, nor is it possible to resort 
to the wider powers of the Civil Courtg under s. 5, 
because that section applies the procedure of the 
Civil Courts “subject to the provisions of the Act.” 
After adjudication the position changes entirely. 
Unders. 28 (2) the whole of the insolvent's property 
immediately vests in the Court or the Receiver, and 
when there is no Receiver, the Court is invested with 
alltherights and is authorised to exercise all the 
powers conferred ona Receiver by the Act under 
s. 58. One ofthese rights is the right to actual 
physical possession ofthe insolvent’s property by the 
Reesiver, and in order to enforce that right, the 
Court is empowered under s. 56 (3) to remove any 
person who is in possession or custody of the in- 
solvent’s property,from such possession or custody 
subject, however to the important proviso of that 
section. 

The Court has no powers under s, 56 summarily to - 
direct a third person to deliver up possession of pro- 
perty of which he is in possession if he sets up a 
title, however fiimsy, to it. The only power the 
Oourt has in such circumstances isto try the issue 
whether the insolventis entitled to the property or 
not under 8.4. But before that can ba done, a pro- 
per application has to be presented by the Receiver, 
when there is one, or by such one of the creditors or 
other person interested in preserving the insolvent’s 
estate as the Court authorises to act when there is 
not. But the person who proceeds is either the 
Court or the Receiver and not a creditor. Evén when 
a creditor is authorised to act he is acting as an 
agent ofthe Court and has norightor title tothe 
property itself, not even a right to possession. Ifhe. 
succeedy, the property passes to the Court and not 
tothe creditor who conducted the proceedings. 
Cases may arise in whichthe Court, or the Receiver, 
enters into possession without obstruction because 
the person claiming the right to the property is not 
present to object or because for some other reason he 
has omitted to doso, and then he is obliged toin- 
stitute proceedings” for the recovety of possession, 
In such asuit the whole body of creditors, need not 
be joined. 

It isa cardinal rule of justica that‘no pasty should 
suffer for an errer or omission of the Court when 8a 
duty is cast on the Gourt itself for acting or refraining 








from acting JAsoDABAI v. Firm oF SHRIKISHAN 
RADHAKISHAN , s Nag, 943 
—8, 28, Sze Fkovincial- Insolvency Act} 1920, 
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——— $, 28 (2). See Provincial Insolvency Act, 
1920, 5. 21 (2) 943 
8. 28 (2)—Object of— Application by 
creditor in insolvency under s. 25, Madras Debt 
Conciliation Act (XI of 1936),- without leave of 
Court— Proceedings if can be stayed 
The application contemplated in s. 25, Madras 
Debt Cgneiliation Act, isan application which is not 
prohibited by law orin contravention of any statu- 
tory provision. 
An application to a Debt Conciliation Board isa 





‘legal proceeding or at least the initiation of a legal. 


proceeding Application under s. 25 of the Madras 
‘Debt Conciliation Act, comes within the mischief 
' provided against (ns. 28 (2) of the Provincial In- 
solvency Act. 

One*of the Greditors in insolvency applied under 
8. 25 of the Madras Debt Conciliation Act, praying 
that all further proceedings in the insolvency may 
be stayed pending disposal of his application to the 
Debt Conciliation Board. The leave of the Insolvency 
Court was not obtained for making the application: 

Held, that the application to the Debt Conciliation 
Board was made in contravention of s. 28 (2), Pro- 
vincial Insolvency Act, and the proceedings in in- 
solvency could not, therefore, be stayed. Gapprpatr 
VENKAYYA D. OHANDURU SAMBAYYA Mad. 47 


——— $, 37—S. 37, scope of—Property of 
insolvent seoid by Receiver after adjudication with 
approval of Court—Sale-deed executed subsequent 
to annulment of adjudication—Validity of sale. 
Where the bankruptcy is annulled, the authority 

of the Oourt will survive so far as may be necessary 

to complete the acts which were incomplete at the 
date when the order of annulment was passed 
Where, therefore, after a person is adjudged an 
insolvent ond his property vested in Official Re- 
ceiver by order of the Uourt, the property is sold 
by the Receiver with the approval of the Court but 
the adjudication is subsequently annulled and after 


such annulment the sale-deed is executed and re- 
gistered by the Receiver, the sale is valid. 
WAZIREY v, MATHURA PRASAD Oudh 764 


= amb, 37 (1). See Limitation Act, 1908, Sch. I, 
- Art, 60. 428 


—— —— 88. 37, 28—Vesting order passed subsequent 
to order of annulment—V alidity—Suita by creditors 
after adjudication of deceased father, against 
son as legal representative, for debts due by 

 deceased—Court's leave no! taken—Alttachment of 
son's share in family property— Attachment is 
invalid, suits being opposed to s. 28--Son's share 
vests in Receiver. 

The order of the Court to the effect that the 

right, title and interest of the insolvent in the 


properties shall revest in the Official Receiver and » 


that he should sell the same and distribute the 
proceeds among tae creditors passed after the annul- 
ment is valid. 
‘ An adjudication was made after the death of the 
insolvent and the creditors of the deceased sub- 
sequently ,instituted suits against the gon without 
the leave of the Court, for the recovery of the 
debts due by his father and Attached the son's 
share in the property: The suits against the son 
wers brought asa logal representative of the de- 
ceased fasher- ant the slaim was only “against tue 
family property in his hands: s ; 
Held, that the suits were reilly digacted against 
the property ofthe deceased ingpivent inthe hands 
of his son, though these properties were family 
propert#es ja which the son Mad his own share. 
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The suits were against the provision of s. 28, Pro- 

vincial Insolvency Act, and the attdchmsant was, 

therefore, invalid and the son's share vested in the 

Official Receiver. ©. A, V. Banuswamy NAIDU v. 

OFFIOIAL {ECBIVER, MADURA Mad. 564 

8.41—Conditional discharge~—No evidence 
to show that insolvent is likely to have any income 
or to acquire property since insolvency—Order of 
conditional discharge asking him todeposit all his 
subsequent income in Court, whether good—Effect of 
such order, 

When there isno evidence that since his insol- 
vency the insolvent has, or is likely to have, any 
income, or has acquired, or is likely to acquire, any 
property,an order of conditional discharge asking 
the insolvent to deposit all his subsequent earnings 
or his after-acquired property in Oourt is not 
likely to be of any value to the creditors and, there- 
fore, isnot good. Such an order ought not to be 
‘made because it destroys the vary motive which 
moves a manto attempt to obtain income or to 
acquire property: it has the effect that he has no 








incentive sither to work or to acquire property. 
Eusoor ABDUL Razak v., Messes. ROYAL STATIONERY 
Horse Rang 983 

$. 41 (2)—Application by insolvent for 


order of discharge—-Abaolute refusal to grant such 

order, tf justified. 

Sub-section (2), s. 41, Provincial Insolvency Act, 
gives digcretion to the Oourt to grantor refuse an 
absolute order of discharge but does act give the 
same discretion to pass or refuse to pass an order of 
couditional discharge. On the other hand, els. (6) and 
(e) provide that the upsration of the order of discharge 
may be suspended for a specified tims or aa order 
of discharge may be granted subject to cartain con- 
ditions. 

. Where, therefore, an insolvent applies foran order 
of discharge, an absolute refusal by the Court to 
grant such anorder on the ground that a suit had 
been filed to have it deciared that the insolvent still 
owns considerable property is not justified by s. £1, 
Provincial Insolvency Act. BADRI Nata v. RAM 
CHANDRA . Oudh 1001 
mmi, 43—S, 43, scope of— Annulment under 

3. 43, is intended as punisimznt—Such punishment 

cannot. be used in favour of'insolvent `` 

The annulment of the aijua lication under the 
conditions defined under s. 43, Provincial lasolvency 
Act, is intended as a punishment to the insolvent, 
The protection conferred on him by reason vf his 
adjudication is withdrawn but it does nut neces- 
sarily follow that he is to get back from the con- 
trol ofthe Court his assets, The puaisiment prv- 
vided in 5.43, cannot be used in favour of the 
insolvent. Wazigey v. MATURA Prasan Oudh 764 
$.44—Order of discharge, whether divests 

Oficial Receiver, of property placed in his hands 

for distribution among creditors. 

The discharge of the insolvent cannot possibly 
mean the divesting of the Olfivial Rezeiver. lt can- 
not be argueu that the Insolvency Oourt becomes 
functus oyicto as soon asthe insolvent is discharg- 
ed, for it 1s mot necessary fpr the Court to wart until 
all the assets of the insglvent have beer realized 
and distributed amongst the ereditors in order to 
discharge theinsolvent The proceeding in insul- 
vency can undoubtedly go on in respect ol the 
property io the hands of the Official ixecsiver ia 
spite of the order of discharge. MAuANGE. Lat v. 
Firm Suras Prasap OHANDU Lan All. 909 
——_——-—e S, 54 — Date of transfer is date of registration 





—Baecution of transfer deed more than three months * * 


`~ 


“REcEvER, BELLARY 


Immovable property of the insolvent for 


“Firm Lapiv Mai-Banarsi Das v, BIBI 


lexi? 


Provincial Insolvency Act— contd. 


before filing of insolvency petition but registration 

within three months—Transfer if can be impeached 

under 3. 54 

For the purpose of s. 51, Provincial Insolvency Act, 
the transfer cannot be ante-dated by the operation of 
8.47, Registration Act. Date of the transfer is the 
date of registration, Consequently under s. 54 a 
‘deed of transfer can bg impeachedeven if the execu- 
tion was more than threemonths before presentation 
of insolvency petition, if the registration is effected 
within the three months next preceding the presen- 
tation of the petition, VENKADARI Somappa v, OFFICIAL 
Mad. 240 


— 8. 54—Transfer after insolvencyfpetition, if 
void—Coniract to mortgage entered into more than 
three months before insolvency petition, existing — 





+ 


Oficial Receiver, if can sell it, 

Transfers effected after the petition in insolvency 
has been filed are, if the transferor is ultimately 
adjudicated insolvent, void as against the Official 
Receiver. 

The existence of a contract to mortgage entered into 
moe than three months before an insolvency would 
be no bar to the Official Receiver selling the property 
though it might furnish a cause of action in a suit 
for specific: performance. The existence of such a 
contract does not ccnstitute a danger which the 
Official Receiver is bound to forestall by an applica- 
ticn under s. £4 of the Provincial Insolvency Act. 
VENKA DARI Somappa v. OFFICIAL | ECEIVER, BELLURY 

Mad. 240 

—: § 56 (3). Ere Provincial Insolvency Act, 

1820, s. 21 42) 943 


S, 66 (2)—Scope— Section, whether meant for 
reserving tmmovable roperty of insolient Jer his 
wije and children. 

‘Lhe wife and children of the insolvent have no 
legal right under the general law for any provi- 
sion being made fcrtheir maintenance out of the 
immovable property of the insolvent. Section 66 
(2), Insolvency Act, is not meant for reserving the 
the esi- 
dence and maintenance of the insolvent’s wife and 
children. That section is meant only for the pur- 

ose of reserving a money allowance for them. 

Lah. 772 


we S. 75 (2) (3)—A having B and O as 

fariners in certain contratt—Separate suits by B 

and C for settlement of accounts— Decree obtained— 

Meanwhile A adjudicated insolvent — Application 

by unsecured creditor under s. 4 for determination 

whether money recovered under contract should be 
paid io C solely—B made party—Decision in Favour 
of B— In appeal B not made party—B applying 
-to be made party—Application rejected—Aprzeal by 

Bunders. 75 (2)—Appeal held premature and 

encompeient, 

One A had B and C as partners ina certain con- 
tract. Band C filed separate suits in different places 
for settlement of partnership accounts- against A and 
got deciees. Pending these suits A was adjudicated 
insolvent. An unsecured creditor applied to the 
‘Insolvency Couit unden s, 4, Provincial Insolvency 
Act, for determination whether the money recovered 
from the contract shold be paid-solely-to- C or not. 
To this petition B was made a ‘party. The trial 
Ccurt held in, favour of B. .Inunappeal to the 
District Court, B. was not made a party. B'a applica- 
tion that he should be made a party was dismissed. 
-B appealed against this order under s. 75 : 

Heid, that even if cl. (2) of s. 19, applied, the 
appeal was premature, It was possible that the 
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District Court might dismiss the appeal, that is to 
say, decide the dispute in favour of B andif it did 
not, then alone B would become.an aggrieved party. 
With regard to cl..(3) again, even if that clause was 
applicable, no leave of the District Court or of the 
High Court had been applied for. The appeal, there- 
fore, was incompetent. GuLABSINGH RAMSING v. 
Hoxsatrar THAKURDAS Sind 991 
———— 88, 75, 50—“ Any such person“ in sub-s. (2) 

of s. 75, includes persons in sub-s. (1). Š 

The words “any such person” in sub-s. (2) of s 75, 
Provincial Insolvency Act, include those persons in 
the first sub-section of the section. MAKHAN Lan 
GovINDRAM v. BHAGWAN SINGA MIsgRI Pat. 426 . 
-~ —-- S8, 75, 50—Certain debt declared to be 

proved by District Court— Debtor {f has right of 

appeal to High Cour:. 

Right of appeal under s 75, Provincial Insolvency 
Act, is not limited only to those persons who have 
locus standi under s. £0, because it would give the 
debtor aright of appeal if the matter came before 
a Court subordinate to the District Court, but 
would give him no right of appeal if the matter in 
the first instance came before the District Court. 
An appeal, therefore, by the debtor, llesto the High 
Court on an order of the District Court declaring 
a debt to have been proved. MAKHAN LAL GOVINDRAM 
v. BHAGWAN BINGa Mist KI Fat. 426 
Provinclal Small Cause Courts ActUX of - 

1887),s.17 as amenaed In 1935—Frling of 

security bond utthout ypreriously applying for 

Courts direction to thet effect—Application fer 

setting aside ex parte decree, tf can be entertained, 

The provisiins of s 17, Provincial Small Cause 
Ccurts Act, relating to the filing of security by an 
applicant for an order to set aside a decree passed 
ex parte, aie clearly imperativeand it is not within 
the power of the Court to condone any failure on the 
part of the applicant to carry out those provisions, 
He is notentitlkd to file a sccurity bond along with 
his application without having previously cbtained 
the direction of the Court. Ifhe fails to makea 
previous application to the Court, he cannot later on 
ask the Court to show any indulgence to him, It is 
not within the power of the Court subsequently to 
entertain an application for an order to set aside an 
ex parte decree where it is not accompanied bya 
deposit in the Court of the amount due under the 
decieefrom the applicant, and no application has 
been previously made for cbtaining the direction of 
the Oourt to file a security bond. MURARI LALU, 
MUHAMMAD YASIN All. 232 
—-—~— Sch. tl—Right of Municipality to recover 

taxes, tf excluded. 

The old Provincial Small Cause Courts Act, gave 
to the Smali Cause Court jurisdiction only in certain 


* specified matters, but the present Act proceeds upon 


another basis, excluding from the jurisdiction of 
the Courts of Small Causes” ceMain matters and 
leaving to these Courts a residuary jurisdiction, 


‘and there is nothing in Sch, II, to the Small Cause 


Courts Act, which excludes from the jurisdiction of 
the Court of Small Causes a suit by the? Municipa- 


liiy to recover ə Municipal tames due to them. 

LabkaNA MUNICIPALITY v. GoKALDAS MEWALDAS 
l Sind 927 
= Arts. 35 dl), 4— Property removed 





in assertion gf right - No @jfence under Penal Code 

(Act XLV of Lob), s. 378—Sutt for recovery of 

price—Whetker comes under Art. 35 (ii)—Frutta 

removed from Ytrees—Sutt for price—Whether 

f cosered by Art. 4.4 °°, ; a a 

Where the property was removed in ehe assertion 
è A 


Vol, 179) 
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of a colttested claim or right, the removal would not 
constitute theft as defined in s. 378 ofthe Code. 
In these circumstances, Art. 35 (47), Provincial 
Small Cause Opurts Act, does not apply 
toa suit for recovery of price of the property. 
A suit forthe value of fruit removed from trees 
is not covered by Art. 4, Provincial Small Cause 

Courts Act. Bao.rrrar SINGH? RAHIM BAKHBH 
Lah. 144 


Punjab Allenation of Land Act (XII! of 1900), 
S. 4—Groups in Act are territorial—-Person who 
is notified agriculturist in one district need not 
necessarily be agriculturist in another district. 
The groups in the Land Alienation Act, are terri- 

torial and a pers$n who is a notified agriculturist 

in ong district need not bean agricullurist for the 
purposes of the Land Alienation Actin another 
district, Similarly a person belonging to a parti- 

cular tribe or caste may be an agriculturist in a 

particular tahsil for the purposes of acquiring 

property in that tahsil and enjoying the other 

benefits of the Act in that tahsil. Hencea person 

cannot be regarded as statutory agriculturist mere- 

ly because he belongs to a caste which has been 

notifiel as statutory agriculturist in a particular 

tahsil and because his ancestors originally came 
from the same tahsil. LAHAURI Raw v. AMAR CHAND 

Lah. 815 

S 14—Permanent alienation of agricultural 

land in favour of non-agriculturist—- No sdnction 


by Deputy Commissioner— Effect of ~Alienee, 
whether can vesile from transaction—S, 65, 
Contrict Act (IX of 1872), whether applies— 


Altenee, if can sue for refund of consideration 

When 1 permanent alienation, by an agriculturist of 
agricultural land,in favour ofa member of non-agri- 
culturist tribe is effected, it isnot void. If sanction 
of the Deputy Commissioner has not been given in ad- 
vance, it takeseffect under the law ag a usufructuary 
mortgage p2rmitted under s., 6 (a) of the Punjab 
Alienation of Land Act. If later the Daputy Com- 
missioner sinctions the sale, it becomes an out-and- 
out sale. If he does not, it continues asa usufrue- 
tuary mortgage in the terms permitted by s. 6 (a) 
of the Act, the longest period of possession for the 
automatic redemption of the mortgage being 20 
years Ifan aliense enters into such a transaction, 
he comas under the terms of the Act andis bound 
by it. Hissvle compulsorily becomes a usufructuary 
mortgage as permitted by s. 6 (a) of the Act. That 
is the law aad he cannot avoid the law by stating 
that he resiles from the transaction when permis- 
sion of the Deputy Commissioner is refused. Sec- 
tion 65, Oontrast Act, does not apply as the transac- 
tion does not become void and the alienee is not en- 
titled to sue for refund of the money paid as consi- 
deration, JALAL Din v. HUKAM OBAND Lah. 646 


Punjab Courts Act (VI of 1918), 8. 41—Certijicate 
granted —Clertcal error in certificate—Appeal 
cannot be excluded. 
When the real nature of the dispute isevident from 

the order of the District Judge granting the certi- 

ficate, tlfs appeal cannot be excluded by a defect 
in the certificate which has resulted from clerical 

error. DasaUND 1 v. LAL SINGH Lah. 560 

———~3. 41 (3)—Only point raised in appeal that 
lower Appeligte Court omitted to determine point 
that réversioner had no right to succeed to deceased 
in presence of his daughter and her son according 
to Hindu Law—Appeal if falls wnder s. 41 (3). 
Where in a case the appellayt only raises a point 

that the Senior Subordimate Judge had omitted to 
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determine one of the points raised by the appellant 
namely that the plaintiffs reversionera had no right 
to succeed to the property of the deceased in the 
presence of a daughter and her son according to 
Hindu Law, the appellant is not raising any quès- 
tion of the existence or validity ofa custom, and in 
the circumstances, the appeal dees not fall within 
the purview of s. 41 (3), Punjab Courts Act. Buowt 
V, JAI LAL PA Lah. 284 
Punjab Debtors’ Pretectloh Act (1011936 ,s. 5 

—Applicadility. 

Section 5, Punjab Debtors’ Protection Act, does 
not apply to the case of aninsolvent. Firm Lapa 
Mar Banarst Das v.. BIBI Lah. 772 


Punjab Municipal Act (Il) of 1911), $8.195, 225 
— Notice not falling under s 195 and ultra vires— 
Civil Court's jurisdiction, if ousted. 
If the notice falls within the purview ofs 195, 

Punjab Municipal Act, then the Oivil Courts have 

no jurisdiction and the only remedy of the aggrieved 

party isto take action under s. 225. If, however, the 
notice does not fall within the purview of s 195 and 
is wholly ultra vires, then the jurisdiction of the 

Oivil Courtisnot ousted The Committee may have 

jurisdiction to passa resolution, but as soon as they 

issue a notice which affects the rights of the third 
parties, it is for the Civil Court to determine whether 
the action of the Committee is wholly ultra vires or 
whether it is istra vires. FAZLU 2. MUNICIPAL 

COUMITTES, ROATAK Lah 699 

Punjab Pre-emption Act (}of 1913), s. 22 (5), 
(bi—Time once fixed, if can be extended, 

Had the Legislature intended trnempower the Couri 
to extend time under subes (5) (b of 3, 22, Punjab 
Fre-emption Act it would have conferred: this p wer 
in explicit terms as it had done in sub-s. tH. Tae 
omission cannot be due to inadvertence as the Legis- 
lature was alive to the importance of the question 
Consequently the Court has no power tò extend the 
time once fixed by it under sub-s.(5) (b) of 8. 72, 
ZORAWAR Sincuv Jassie SING A Lah. 110 


Punjab Pure Food Act (VII) of 19291, ss. 3.h), 
13 (1) (aj)—Commission agent found in possession 
of adulterated gheein his shop—Ghee purchased by 
him from certain person on behalf of others—No 
evidence that he was selling ghee—\Whether can be 
convicted under 3, 13 (1) (a). 

In order to succeed inthe prosecution, the Crown 
has to provethat the accused was selling adulterated 
food. 

A commission agent was found in possession of five 
tinsof adulterated ghee in his skop. The tins were 
purchased by time from certain person on benilf of 
other persons. Samples were taken from the ghee, 
analysed by the Chemical Analyst, and found to ¢on- 
tain foreign fats There was no evidence that the 
agent was selling ghee: 

Held, thatat the moment when the samples were 
taken the agent wasthele-g | owner of the ghee and 
the ghee was not actually in transit atthe time; it 
was stationary in ashcpofa person who wag the 
legal owner but who was not offering it for sale and 
it was intended to besenton toa third person whono 
doubt would offer the ghee for sale Theagent could 
not be convicted under e.l (1) (a), Punjab Pure Food 
Act as there was n» evidencë to prove that he was 
selling the gheeas defined in the Act. Benarr LALU, 
EMPEROR Lah. 1006 
Punjab Relief of Indebtedness Act (VII of 

1934), s. 26 — Proceeding before Conciliation 

Board ts necessary, to decide, whether appliortion 

43 or is not- competent — Decision of Board that 

| 
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application is incompetent or otherwise does not 

affect question of extension of time. 

In orderto decide whether an application isor is 
not competent, and whether it comes or does not 
come within the jurisdiction of the Debt Conciliation 
Roard, as determined by the provisionsof the Act, 
a proceeding before the Conciliation Board is necese 
sary and the mere fact that the decision of the 
Oonciliation Board is that the application is incom- 
pétent or otherwise, cannot affect the question of the 
extension of limitation under s. 26, Punjab Relief of 
Indebtedness Act. Waryam BINGH v. Pore 


Lah. 468 
$.34. Sex Execution . 146 


Punjab Tenancy Act (XVI of 1887). ss. 5, 6, 7, 
-77 (3) (A\—Jurisdiction of Civil Court to decide 
whether occupancy rights of judgment-debtor 
sought to be attached and sold fall unders. 5 or 
-ss. Band 7—Suit, if one under s. 77 (3) (AN. 

‘The question whether the occupancy rights held 
by the judgment-debtor which are sought to be 
attached and sold in execution fall under s.5 or 
ss. Gand 7, Punjab Tenancy Act, can be decided by 
a. Civil Court. Such a suit isnot by a tenant to estab- 
lish a claim toa right of occupancy, or by a 
landlord to prove that a tenant had not such a 
right. Fira Karam OHAND BHANKER Dasv, AMAR 
KAUR : Lah, 58 
55, 53 to 59 ~Object of— Occupancy tenancy 
—Mortgage of—Period of limitation expiring— 

Mortgagee acquiring occupancy rights—Mortgagor 

dying and leaving no heirs as mentioned in s. 59 

—Mortgagee’s rights, if retained. 

A close study of provisions of ss, 53 to 59, Punt 
jab Tenancy: Act, displays an anxiety on the par- 
of the Legislature to safeguard the interests of the 
landlord asfar as possible and to protect him against 
all intruders, 

The mortgagee who acquires the status of an 
occupancy tenant onthe expiry of the period of 
limitation for redemption of the mortgage of an 
occupancy right under Art. 148, Limitation Act, 
cannot continue to retain it even on the death of 
the mortgagor without leaving any heirs as men- 
tioned in s. 59, Punjab Tenancy Act. Cova or 
Warps v, Devi DAWALA Lah. 357 


ss. 77 (3)(d). Ser Punjab Tenancy Act, 
8 











1887, ss. 5, 6, 7 


Recelver. Srs Civil Procedure Code, 1908, O, XL, 
r.1 





; 4 245 
—Discharge —Appointment of Official Receiver 
to manage mining estate His incapacity to manage 

estate properly and to deal with ‘statements’ 
regarding royalty submitted by one of most import- 

ant lessees—Receiver held should be discharged and 

Chartered Accountant be appointed Receiver in 

his place. 

An Official Receiver was appointed to take charge 
of certain leasehold mining property. An applica- 
tion was made by the beneficiaries of the property: 
(1) that the estate had not been devolved ; (2) that 
the estate was not being efficiently administered 
i e, want of activity and want of system ; (3) 
that the Official Receiver had not and was not 
collecting fhe amounts properly due to the estate. 
The Court called fora report from the Official Re- 
ceiver but in that report the Receiver did not dis- 
close the true position to the Oourt. The Official 
Receiver was not capable of dealing with ‘state- 
ments’ regarding royalty, sabmitted by one of the 
most jmportant lessees of the estate. He, however, 


* made no attemptto deal with them and ignored the 
x + 
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Pd 
whole problem. He was not capable of extricating 
the estate from the position which it occupied 
of dealing efficiently with the situation: 

Held, that upon the facts if would be wrong to 
allow the management to continue in the hands of the 
Receiver. The official Receiver’s legal knowledge was 
not of any advantage in dealing with the property. 
The Receiver should, therefore, be discharged and 
a Chartered Accountant be appointed in his place 
as a Receiver. O. A. STEVENSON v. SHALZADI BEGUM 
MAHMO DI Cal, 113 
— Liability of-Accounts filed by Receiver—~ 
Objections by parties referred to Commissioner 
and dealt with by him and subsequently considered 





by Court—Discharge of Recetver®-Discharge held ' 


was after consideration of propriety of accounts— 

Liability of Receiver after discharge® 

Where before the Receiver was discharged, ob- 
jections were taken by the parties to the propriety 
of the entries in the accounts filed by the Receiver 
and they were referred to the Oommissioner and 
were dealt with by him and the objections were 
also subsequently considered by the Court, it cannot 
be said that the propriety of the accounts was not 
considered by the Judge at the time when the Re- 
ceiver’s accounte were passed and he was discharg- 
ed. It is true, however, that if there is any liabi- 
lity attached to the Receiver other than which 
appears on the face of the accounts andif such 
liability is not inquired into or determined by 
the Court atthe time of discharging the Receiver, 
a separate suit for determination of such liability 


will lie Mat. URAMOHAN CHAKRAVARTI 9, LALMOHAN 
OuAKRAVARTI Cal 279 
Registration. Ser Estoppel 933 


Document relating to partition, when requires 
registration—Partition lists recording results of 
already completed partition — Whether require 
registration. 

To see whether a document relating to partition 
requires registration the test to apply is, whether 
the document forms an essential part of the process 
of dividing the property, or, whether there is ground 


to suppose that the partition had already taken place. 


and became complete when the document was executed. 
The question really is, is there sufficient disassocia- 
tion of the transaction from the document? The 
matter does not turn upon the interval of time, 
although where the interval is long, the disassociation 
may be more readily inferred. , 
Where certain partition lists were prepared with a 
view to fix the parties to the division so far made and 
prevent them from going back on it and the parties 
had already divided the property in shares : | 
Held, that before the partition lists came into exis- 
tence, there was already a completed partition, The 
lists did not therefore require registration, GoGINENI 
Bapayya v, GoGINENI RAMAKRISUNAYYA Mad. 265 
—Suit for specific performance of agreement 
to transfer— Unregistered document of transfer, if 
can support claim. | 
Tt is well-settled law in the Madras Presidency 
that an unregistered documrnt of transfer ig not of 
itself sufficient to support a suit for specific perform- 
ance of an agreement*to transfer, If” an instrument 
is executed ina person's favour, which is, 1n terma, 
and is intended to be, a transfer of immovable pro- 
perty, then provided it is a dpcumefit whigh is re- 
quired to be registered, the transferee must in order 
to give it validity get it registered by employing the 
procedure laid down NG Registration Act. It is 





not open tothe transferge to ignore the provisions of 


* 


or - 


the Registration Act ang, treating the instrument asa 
r * 
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contract to transfer—which it is not—compel the 
transferor to execute a formal transfer—which he has 
already done VENKADARI SoMAPPA v. OFFIOIAL 
RECEIVER, BELLARY ` Mad. 240 


Registration Act (XVI of 1908), ss. 28, 29— 
Document must be considered os whole to see if it 
falls under s.28 or a 29—Mortgage bond coming 
under s. 28 but registered in wrong office—If can be 
treated as registered bond coming under s. 29. 

n considering what class a document falls within 
one has to regard it as a whole. The Court cannot 
reform it by notionally cutting out most of the 
clauses which the parties let in andthensiy: Thus 
‘altered this has ceased to be a mortgage and become 

a bond, has ceased to fall within s, 17 and falls within 

g, 18, ha$ veasedeto be subject to s. 28 and become 

subject tos. 29, Registration Act. 

Where a mortgage bond begins and ends as a 
mortgage, itis compulsorily registrable under s, 28 
Itcannot be treated only as a registered bond, and 
as such, optionally registrable under sœ. 29 simply 
because it was registered in a wrong office. 
J AGESHWARPRASAD v. MULCHAND Nag. 933 FB 
$8, 28, 29~- Fraud on registration law— 

Portion of land not intended to be transferred 

‘included in mortgage to give jurisdiction to Registrar 

— Portion found not existing — Registration is 

invalid. . 

Where a small portion of land is included in a 
mortgage with the intention of getting it registered 
at one place rather than another, a fraud will not be 
inferred if, asa matter of fact, there wasa mistake 
made and the party who seeks to rely on the regis- 
tration really intended that the mortgage should 
relate to the item even though there were no item if 
he honestly thought there was and intended it to be 
transferred. 

But once it is established that the motive for the 
inclusion was to give jurisdiction then that isa 
fraud on the registration law and no intention to 
transfer can be inferred. And if the portion so in- 
cluded is found not to be existing within his jurisdic- 
` tion, then, whatever the intention of the parties, the 
Registrar has no jurisdiction to register the mort- 
gage and therefcre the registration is invalid. 
JAGESHWABPRASAD Y. MULCHAND 


- S. 77—Not only form but substance of order 
must also be looked into-— Order stating that 
document was not regisirable for reasons given — 
Order held amounted to refusal to register. 

The proper way to interpret an order of a Registrar 
is to look atnot merely the form but the substance 
of it as well. 

Where an order of the Registrar was as follows: 
The document “should have been registered within four 
months under s. 23, Registration Act. Neither urgent 
necessity nor unavoidable accident is shown to bring 
8.25 of the Act int® operation... .. The time limit 
of eight months, however, has expired so that the ques- 
tion of refusal to register on account of denial of exe- 
cution does not arise. The document is not regis- 
trable under the Act”: 

Held, that the order amounted to an order refusing 
either to accept the document for registration or to 
register the document, A. SAMAD v. Dr. MEAH 
4 Rang. 708 
Religlous @ndowment Ser Hindu Law 806 
———- Dedication af pronerty to whole Brahmin 

community as such—Suit by representgtives of one 

sect of Brahmins claiming rig]ft to use and also 
. exclusive title to property — Fight to exclusive 
title dénied—Court, if precluded from granting 
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Religious Endowment—concld. 


epee which plaintiffs were entitled to as members 
07 sect, 

A certain temple was a public endowment dedicated 
to the use ofthe entire Brahmin community Plain- 
tiffs instituted a suit for themselves and as represen- 
tatives ofthe Brahmin Vadagalai Sri Vaishnuavite 
community against the temple represented by the 
dharmakarta asserting a claim to use the Mantapam 
and claiming also in additio a right to the ex- 
clusive title and ownership of the Mantapam. 

Held, that the fact that the exclusive title and 
ownership of the Mantapam was denied and negatived 
did not preclude the Court from granting the relief 
which the plaintiffs were entitled to get as members 
cf the Vadagalai community for the useof the 
Mantapam. RENGA AIYANGAR v. SWAMY ALAGIA 
NAMBIRAVAR TEMPLE, TIRUKURUNGUDI Mad. 900 


Repealing and Amending Act (XX of 1937), 
s. 4— Words ‘applied’ and ‘incorporated’, meaning 


ef. 

The words “applied™ and “incorporated” not having 
been defined by the General QOlauses Act or by the 
Act inwhich they have been used, they should be 
deemed to have been used intheir ordinary sense and 
there is no reason to hold that the application of an 
enactment necessarily means the application of an 
earlier enactment to the later. In re Swami 
ARUNGIRINATHA Mad. 605 
Res Judicata—Co-defendants—Decision, when ope- 

rates as res judicata between co-defendants. 

In deciding whether a decision operates as res 
judicata between co-defendants, the following prin- 
ciples should be observed; (|) There must be a 
conflict of interest between the defendants cone-rn- 
ed; 2) It must be necessary to dec:de this conflict 
in order to give the plaintiff the relief he claims 
and (3) the question between the defendants must 
have been finally decided. Where all these ingre- 
dients are present, the decision operates as yes 
judicata between the co-defendants evenif in the 
previous suit the plaintiff's case was dismissed in 
toto. GiuLAM ALI AMIR KHAN y. AMIR Kuan 

Fesh, 13 

— Previous suit ending in compromise—One of 

parties not party to compromise—Decree passed in 

previous suit does not operate as res judicata in 
subsequent sutt by such party, 

Where a previous suit between the parties ended in 
a compromise to which one person who was a 
party to the suif was not a party, neither 
the compromise nor the decree passed in 
appeal based on such decree is binding on such per- 
son, and does not operate as res judicata against him 
in a subsequent suit instituted by him. MANKI KANAK 
Ratan v. SUNDAR MUNDA Pat, 834 


*Review—Erroneous view of law—Refusal to consider 
findings of fact—Review, if can be granted. 
Where the . udge erroneously holds that he was 

bound by the findings of fact of the lower Court 

which is tantamount toa refusal to consider the 
case upon those issues, there is sufficient cause for 

review. Ma Lone. Ma Mya May Rang. 946 

Revision —Interlocutory matigr—Interference, when 

proper. ° 

High Court should not ordinarily interfere in revi- 
sion in a purely interlocutory matter, e. g, absut 
admissibility of certain piece of evidence. But where 
the question is one of general importance and the 
opposite party does not take any objection, it may du 
so. Butsuch cases must not be regarded as a prege- 

„dent for interference in purely interlocutory matters 

“of procedyre which do not affect jurisdiction and 

| 
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Revision—coneld. * Second appeal—concld. - 
which do not inflict irreparable injury. Bmarya —— Finding that book was kept in ordinary 


SAHEB v. RAMNATH RAMPRATAP BHADUPOTE Nag, 865 

New Plea--Contract challenged in trial 
Court on ground of public policy—If could. be 
challenged in revision on ground of fraud, but on 
same facts. 

Where a case put forward in the trial Oourt was 
thatthe agreement in question-was void as being 
opposed to public poligy on the facts stated, it could 
be contended in revision that the agreement was void 
being fraudulent on the same facts, since the other 
party was not mislaid. AToMaL RAMOOMAL v. Dır- 
OHAND KESSUMAL Sind 901 


Riwaj-l-am— Presumption under, is rebutiable— 
Whether preaumption is rebutted by evidence ts 
question of fact. 

The riwaj-t-am creates at best a rebuttable pre 
sumption only and whether a certain presumption 
of law is rebutted by the production of evidence 
by the parties or not, is a question of fact, and can, 
therefore, be determined finally by the District 
Judge G:uLam Mo.yup-Din KBEAN v. NIAMAT TIBI 


Lah. 534 

Santhal Parganas Regulations Ser Bibar 
Tenancy Act, 1934, ss. 32, 58 92 
Scheduled Districts Act, (XIV of 1874). Sez 
Bengal Rent Act, 1859, s. 13 479 


Second appeal—District Judge assuming juris- 
diction which he does not posaess—Interference — 
Civil Procedure Code (Act V of 1903), s. 100. 
Where a District Judge assumes jurisdicticn 

which he does not possess, by hearing an appeal 

which does not lie, the ordercan be set aside by the 

High Court in second appeal. S. zo NANDAN Sine. 

y. SURAJ PRASAD SING | All. 3 

——_—— Error of law—Lower Appellate Court's 
finding based on misconception of real nature of 
issue in case—High Court if can hear oppeal on 
facts 
There is an error of law when a Court's tinding 

prcceeds upon a misconception of the real nature of 

the issue in the case, when several facts admitted or 
proved are not considered in their r lation to each 
other and weighed asa whole, when a certain legal 
consequence which naturally flows from admitted and 
proved facts is overlooked, or when a material part 
of admissible evidence which vitally bears on the 
point at issue is disregarded, A case which involves 

such an error of law falls within the ambit of s 100, 

Civil Procedure Code. 

Where therefore the lower Appellate Court's finding 
is not in conformity to law, it cannot claim any finality 
and the second Appellate Court can hear the whole 
case on facts ANUPA Bal v. BEAGWANT SINGH 

Nag. 285 

———— Findings of fact—Finding that certain 
amounts prid by defendant to plaintiff were amounts 
of revenue and abwab is finding of fact. 

Findings of lower Courts that certain amounts 
paid by defendants to plaintifis were amounts of 
land revenue and abwabare pure findings of fact 
and cannot be questioned in the Oourt of second 
appeal. FRrarma DIN v, SAUGAM J AL Oudh 1 
Minding resting on evidence is inference 

of fact—It is binding unless inference is shown 

- to be impossible in law. 

Where a finding of the lower Appellate Oourt 
regarding inferential delivery of property rests on 
evidence, it is inference of fact and such findings of 
fact are binding in second appeal unless it is shown 
tha? the inference is impossible in law. MOHAMMAD 
¥aguoos v. OUHHOTEY Lay MISTRI 








course of business, if one of fact. 

The finding that a book of account was kept in 
the ordinary course of business is a finding of 
fact. BAIDYANATH DUTTA v. Kan ar Lat MARWARI 

Pat. 828 

Interference —No error of law of defect in 

procedure—Mere fact that judgment or . lower Ap- 

pellate Court is in few lines, whether justifies 
interference. 

Per Chatterji, J.—When the facts of the case are 
quite simple and the evidenceis very short and there 
is absolutely no reasonto,suppose that the lower Ap- 
pellate Judge did not properly apply his mind to the 
same and also there isho erroreflaw or defect in - 
procedure, the mere fact that the judgment of the 
lower Appellate Court has been written inta few 
lines does nut make the finding of fact any theless 
binding in second appeal. 

Per Rowland, J.—The rule in second appeal is that 
the findings of fact of thelower Appellate Court are 
conclusive and there is nothing in the Civil Procedure 
Ccde to take out of the rule a case where an Ap- 
pellate Couit has recorded a finding of fact in dis- 
missing an appeal under O. XLI, r 11, Civil Proce- 
dure Code. Barsoo TALI KATARYAR o RAJENDRA 
Nats Beatracsariya Pat. 803 

Question of fact—Question whether entry 
in Record of Rights is correct, is one of fact— 

Mere fact that there are features in case from 

which different conclusion might have been drawn, 

does not justify interference with findings of fact. 

The question, whether an entry in the Record of 
Rights is correct, is purely one of fact and the mere 
circumstince that thereare features in thecase frum 
which a different conclusion might have been drawn 
as to the status of the defendant does not entitle 
the High (out to interfere with the finding of fact 
arrived at by the Court below HALAD:AR Manto v. 
Kesar MAHTO Pat.593 

~- Question of fact going to the root of juris- 
diction of trial and lower Appellate Courts—If 
can be treated as finally decided by decision of 
lower Appellate Court. 

The questions of factwhich go to the root of the 
jurisdiction of the trial and the lower Appellate 
Courts cannot be treated as finally determined by 
the appellate decision of the lower Appellate Court, 
and the finding must be treated as subject to 
scrutiny before the High Court can declare that 
the trial Court has jurisdiction. HIRM Kanı Ram- 
HAZARI MALL v, SITARAM AGARWALA Pat.128 
Suit for damages for malicious arrest— 

Interference with findings of lower Courts as to 

reasonable and probable cause 

The High Court has jurisdiction in second 
appeal to interfere with the findings of the Courts 
below as to the absence of reasonabls and probable 
cause and tothe existence of malice in a suit for 
damages for malicious urrest. Mapan LALL v. 
L,AKSHMI NARAIN Pat 790 
Set-off—A, landlord of B taking advances from B 

— Understanding that debts of A to be set-off against 

rent due from B—Suit by A for rent*-Cross-suit 

by B on advances—If maintainable—B, Whether 
bound to claim set-off in A's suit. 

Where A who is a landlord of B takes advances 
from Band there is an understanding that the debt 
should be set-pff against rênt due from B, but A 
institutes a suitagainst B to recover the rent and B 
institutes a ane Ne Afor recovering debts 








due on advances, \nstead of claiming set-off in A’s 


Pat, $83 yit against him,sich Na suit by B is not illegal sinea 
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Set-off—concld. 


the two-claims which are claims of money are not 

essentially of the same nature. Bis not obliged to 

claim set-off in the rent suitof A. BAIDYANATH DUTTA 

v. Kanual LAL MARWARI > Pat. 828 

To plead set-off it must be within limitation 
at time of plaintifs action, 

Theset-off known tothe law in India is the one 
laid down in and provided for by the Uivil Procedure 
Code. In order that a set-off might be pleaded, it 
would have to be within the period of Limitation at 
the time the action of the plaintiff was brought. 
Bupuv v. SITAL SINGH Pat.172 


Sind Encumbered Estates Act (XX of 1896) 
` —Scheme of Act, 6 . 

The scheme of the Sind Encumbered Estates Act 
does rbt contemplate that the Court should oust 
the jurisdiction ofthe manager on matters which 
the Legislature həs declared to be within his sole 
competence. QHANSLAMDAS LokumaL SHIVDASANI V. 
MANAGER, ENCUMBERED WSTATES Sind 956 
——— $. 9 (2)—Court, if ousts manager's jurisdic- 

tion—Suit to compel manager to recognize trans- 

feree or assignee of admitted claim, whether falls 

within prohibition under s. 9 (2). 

Claims are debts against the estate, and it is 
only with such debts or claims that the Manager 
is concerned, A debt is not lesz a debt because 
its amount is determined by the Manager. There 
is nothing indeed inthe ct to prevent the Mana- 
ger, if he wishes, paying a third party, at the re- 
quest cf the creditor, the amount determined under 
s. 15 Nor does it say that he should not recognize 
the lawful transferee or assignee of a debt, but a 
suit against him as Manager to compel him to do 
so must falls within the prohibition contained in 
s. 9 (2), the suit being in reality one in respect of 
a debt or liability. Guansuampss LOKUMAL Sarv- 
DASANI V. MANAGER, ENCUMBERED WSTATES bind 956 


Specific Relief Act {i of 1877), s. 38—Scope— 
Court if can limit rights of party rescinding 
contract—O:her party's right to recover amount 
paid under contract, how exercised——Decree declar- 
ang contract to be void specifying time within which 
party avotdin contract to return benefit acquired 
under contract—Failure to re-pay within such time 
whether results in dismissal of suit— Other party 
if can execute decree on failure of refund. 

Where a contract is voidable owing to its being 
induced to be entered by fraud or misrepresentations 
and the person at whose option itis voidable hag 
received benefit under the contract, it cannot be avoid- 
ed by re-payment of a benefit obtained under the con- 
tract, but by the exercise of the option of the aggriev- 
ed party torescind the contract. Hehas tomake re- 
payment because the contract is voided ; the contract 
‘is not voided on condition of his making such repay- ° 
ment. The Court in passing a decree in a suit by the 
aggrieved party fr the rescission of the contract can- 
not limit the rightof the aggrieved party to rescind 
the contract. Butit can enable the other party to 
recover his money, paid under the contract to the 
aggrieved*party, by execution of the very decree 
rather than by compelling to bring a suit for its re- 
covery and in making sucha direction for the pay- 
ment of the benefit obtained under the contract, the 
Oourt can specify a time before the expiration of 
which the*other party tannot proceed to execute the 
decree. . 

Where in a suit by the aggrieved party the Court 
passes a decies declaring the cofiract to be void and 
ordering itto be set aside-subjfct to the aggrieved 
penty paying to the other part# the money received 
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under the contract within certain time, it cannot ba 
said that the intention of the Court was that the suit 
should stand dismissed if he fails to make the re- 
quired payment within the specified time. But itcan 
only mean that by virtus of aggrieved persons success 
in his suit he is bound to pay to the other party the 
sum of money within the time of grace allowed, with 
the consequence that on his failureto make this pay- 
ment not that his suit shall fhil altogether but that 
the other party can proceed to execute the decree 
against him for recovering the amount. hEVEREND 
BROTHER PATRICK ve Maung E Rang. 206 
———— S, 42— Relief under e. 42, if can be granted 

against defendant who is in collusion with plaint- 


iff. 

One of the defendants wasin collusion with the 
plaintiff. The suit against this defendant was 
brought only with the purpose of assisting to 
ground the suit against another defendant. The suit 
against such other defendant was dismissed: ` 

Held, that no equitable relief by way of declara- 
tion could be granted to the plaintiff aguinst the 
collusive defendant GuaNns.ampas LUKUMAL ScIv- 
DASANI V. MANAGER, ENCUMBERED IistatEs Sind 956 
Stamp Act (i of 1899), s. 26~—Applicability — 

Whether limits right of parties to value chose-in- 

action at any amount they think fit. 

Section 26, Stamp Act, only applies where the 
amount or value of the subject-matter of any in- 
strument chargeable with ad valorem duty cannot be 
ascertained at the date of its execution, There is 
nothing inthe Stamp Act to limit the right of the 
parties to value a chose-in-action at any am unt 
they may think fit or to penalise them for doing 
so. MUHAMMAD YUNUS v. CeuaAMPaMani BIBI Pat 549 
———— §,36. SEK Transfer of Propeity Act, 18362, 

s.33-A 635 

S. 36—Document let in, is admitted in 
evidence-—-Endorsement by Judge that document is 
insufficiently stamped, but document allowed to go 
in- Endorsement bearing rubber stamp with initials 
of Judge—Document, it admitted—Its admissibil- 
ity if can be called in question subsequently. 

lE a document is let in, whether after deciding 
the objection or not, it hasbeen admitted in evidence 
within the meaning of s. 36, Stamp Act, and the 
admissibility of it cannot, therefore, be called in 
question. 

The question for decision is not whether the per- 
son who initialled the endorsement isthe clerk or 
the District Munsif, but the question is whether 
the document has been admitted in evidence, The 
words of s, 36 are clear, It does not explicitly say 
that there must bs a judicial determination of tha 
question. What it saysis simply it must be admit- 
ted in evidence and if it is admitted in evidences 
as laid down in the rules of the Civil Procedure 
Code, the plain meaning of the words is satisfied, 

Where, therefore, on the back of the documens 
it is endorsed by the Judge that the promissory 
note is insufficiently stamped and it is allowed to 
go in, even though it bears a rubber stamp with the 
Initiale of the Judge, the document is admitted and 
its admissibility cannot be called in question, 
Bopeana PRAKASAM V. MAGANTI NAGABHUSHANANM 

. ~Mud 829 
Succession Act (XXXIX of 1925), ss. 192 ta 194 

— Decision under 8. 192—Heviston under s. 115, 

Civil Procedure Code (Act V of 1903), if lies. 

There is nothing in the Succession Aci taking away 
the right of revision by High Ovurt under ss. a1), 
Civil Procadure Gode from an order in summary 


proceedjngs by a District Judge under s. 192, ° ° 


* 
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Succession Act, although no appeal òr review is 
allowed therefrom. Bua DITTA v, SAHIB DIYAL 
Lah. 103 
———_— §5. 192 to 194—Joint Hindu family— 
Property passing by survivorship—Ss. 192 to 19, 
whether apply—“Chundavand” rule of division if 
brings case under those sections. 
Section 192 to 194 of the Suecession Act will not 
apply to a case wherg joint Hind family property 
passes by survivourship and though the parties may 
be governed by the OChundavand’ rule of division 
according to which the property is divided per stirpes 
and not per capita, the mention of the rule in the 
petition does not affectthe question of jurisdiction, 
and does not bring the case under s. 192 to 194 
because the rule will operate only when the property 
is to be divided and not when it is undivided. 
Bua DITTA v. Sanis DIYAL Lah: 103 


Sults Valuation Act VH of 1887), s. 8. See 
Gourt Fees Act, 1870, s. 7 tiv) (c) 586 

Surety. Sze Principal and surety 258 

————~~ Discharge of—Surety undertaking to pay 
amount of decree that might be passed against two 
defendants in suit—Paasing of compromise decree 
against one defendant only—Suit against other dis- 
missed—Surety, whether discharged. 

In construing a guarantee, the principle to be 
remembered is that a guarantee will only extend to 
a liability precisely answering the description con- 
tained inthe guarantee. Therefore, before a credi- 
tor can enforce the liability given by a guarantor, 
he must satisfy that the conditions of the bond 
executed by him are fulfilled and that he is seeking 
the very liability which has been undertaken by 
the guarantor under the bond. Where, therefore, as 
a result of an act or omission of the cieditor, 
there is a variation of the liability undertaken or a 
departure in the terms of the bond, the surety will 
be discharged from his obligation thereunder, and 
it is immaterial whether the variation is substan- 
tial or material, because the contract ceases to be 
one which he has undertaken to fulfil. 

A surety undertook to pay any amount that 
may be decreed Sgainst two defendants in the suit 
and which might not be recovered from them: 
There was a compromise between the plaintiff and 
one of the defendants and a compromise decree was 
passed against one defendant only and the suit 
against the other was dismissed : 

Heid, that the dismissal of the suit against one 
defendant operated as a release of the surety. GUNDLA 
VENKAMMA V. KOTLA SANYABAYYA Mad. 594 


— Dissharge of surety—Surety during pendency 
of suit—Suit decreed— Fresh sureties during appeal 

— Oid sureties if discharged. ` 

During the pendency ofa suit against the prin- 
cipal debtor, the sureties executed the suety bonds. 
A decree was passed and the decree-holder took 
out execution proceedings. The judgment-debtor 
preferred an appeal and the execution was stayed 
on offering fresh sureties for the decretal amount, 
‘The question arose as to whether the old sureties 
were discharged by acceptance ofthe new sureties 
in appegl: . 

Held, that this wasa cass in which the Court 
itself waseresponsibié for substituting new sureties 
‘and although it was not for the former sureties to 
allege and prove that they were materially pre- 
judiced, yet in fact they were so prejudiced and 
the former sureties were, - therefore, discharged. 
Papyatipal HARIBALLABHDAS Vani v, VINAYAK BALYANT 
VaNGAM - Bom. 258 
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Judgment-debtor appealing against decree— 

Stay of execution on furnishing security for per- 

formance of decree that might be passed in appeal 

—Bond executed by surety on Form 3 instead of 

Form 2 Appendix G, Sch. I, Civil Procedure Code 

(Act V of 1908), through mistake of Court oficial— 

Appeal and second appeal diamissed — Court, if 

can correct bond and order decree-halder.to proceed 

against judgment-debtor first—Costs of second 
appeal, whether can be addzd to decree amount. 

A decree having be:n obtained, the jud¢ment-debtor 
appealed. Pending the appeal execution was stayed 
on the appellant furnishing security for the due 
performance of any decree or order that might be 
passed against him by the Appedlate Court. There ` 
was in fact a second appeal. Both appeals weré 
dismissed, The actual form used aad exectted by 
the surety was Form 3, Appendix G, Seh I, Civil 
Procedure Oode, instead of Form 2. This was due to 
the mistake of some official ofthe Court. , 

Held, that cwingtothe use of a wrong form the 
document did not correctly represent the contract, and 
though s 92 of the Evidence Act applied to the 
document, the case being one of palpable error, equity 
sanctioned the admission of evidence to expose the 
error, Moreover, asthe error and negligence was on the 


part, of some official of the Court in using the wrong 


form, the Court could correct its officer's errors without 
driving the personsafiected to proceed under e, 31, 
Specific Relief Act. 

Held, alsothat as the bond stood, the surety was 
under no liability at all. The bond had to be correct- 
ed before the surety became liable. ‘The Court, there- 
fore, while correcting the bond, wasentitled to direct 
the decree-holder to pursue his remedy first against 
the judgment-debtcr, before executing the decree 
against the sarety ; 

Held, further that the costs of second appeal could 
not be added to the decree amount to secure which the 
bond was executed. Mapsorao NARAYANRAO v. HARI- 
NATA BHIKAJI ; Nag. 536 
———- Liability of—Managing member of firm 

executing surety bond on behalf of firm—Liability 

of other partners. 

Where an execttant of a surety bond is a 
managing partner of a firm and purports to act on 
behalf of the firm, his act binds the firm in the 
manner mentioned in 5.22 ofthe Partnership Act. 
The other partners are, therefore, liable under 8. 25 
of the Act, SUWALAL VEMIOHAND v. FAZLE Hossain 

. Neg. 771 

Surety bond stating “please keep khata of 
goods of Rs. 400 of A, responsibility for Rs. 209 is 
ours’—Surety held continuing one—Goods of more 
than Rs. 200 given on credit—Surety, if liable 

for Rs, «00. gk i b 

Wheie a letter under which surety is given states: 
“please keep a khata of Lhe goods of Rs, 200 of A, The 
responsibility for Rs. 200 is ourg’: the letter gives 
a continuing guarantee for a limited amount of 
Rs. 200. Is does not prohibit the advancing of 
goods beyond that amount and therefore even when 
goods more than Ks. ZOU in value arg given on 
credit, the surety is liable tothe extent of Rs. 200. 
SUWALAL VEMIOnAND v. FAZLE Hussfin Nag. 771 
Tort — Malicious arrest — Surt ‘for damages— 

Mode of execution not mentioned in decree 

Decree-holder in executign securing earrest of 

judgment-debtor—Conduct of decree-holder, if im- 

proper and unreasonable~— Decree-holder, if liable 

to damages 

It is open to a Wtigant or a lawyer to take the 
view that where tl\ decree Js silent, he may rea- 
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gonably attempt to execute it by proceeding against 
e person or the personal property of the judg- 
Ment-debtor and if he does so, however, maliciously, 
he cannot be said ‘to be actuated by any unreason- 
able or improper conduct. Althongh the provisions 
of s, 95, Civil Procedure Oode, provide for com- 
pensation tothe defendant for the expense or injury 
caused teo'him, there is no provision in the Code 
for a situation resulting from the execution of dec- 
rees against the person or property of the judgment- 
debtor for the obvious reason tnat the terms of the 
decree under execution itself must decide the rights 

ofthe parties, Manan LALL v. LAKSAMI NARAIN 
Pat. 790 


z e . 

Transfer of Property Act (lV of 1882), ss. 2 (d), 
54-eProperqy of insolvent sold by Receiver wita 
approval of Court—Annuiment of adjudication 
before execution of sale-deed—Case is covered by 
8, 2(d)—Sale is valid and complete without sale- 


Where property of an insolvent igsold by the 
Receiver and the sale is approved by the Oourt 
but the sale-deed is executed by the iteceiver sub- 
sequent to the annulment of the adjudication, the 
Case is covered by s. 2 of the Transfer of Proper- 
ty Act. The woras of the sectiou applicabie are 
“ transfer by order of a Uourt of competent juris- 
diction” and the Official Receiver's sale falls within 
the words. Jt is in the nature of Uourt sale and 
its. validity really depends onthe order of the In- 
solvency Court vesting the property in the Official 
Receiver and thus authorising him tosell. ‘he 
gale, therefore, is valid and complete and no sale- 
deed is necessary. WAZIBEY v. MATHUBA PRasaD 





Ouah 764 
S, 5. Bree Transfer of Property act, ltz, 
85,122, 123 903 


$.17. Sez Hindu Law—Dedication 847 


5. 53--Applicability of Act to Punjab— 
Preference uf one creditor over otner——d udgment- 
debtor while -tn civil jasi in execution of decree, 
mortgaging land .souyhkt ¿o be attauckhed—UCon- 
#ideration retained by morigagee for payment io 
prior noregagees—No benefit reratned by judgment- 
ae rh hamself—L'ransyer heid was not uyfecied 

a. 53. 

The principles of the Transfer of Property Act, 
are enforced in the Punjab. 

The transfer which defeats or delays creditors is 
nob an instrument which prefers one creditor to 
enother, but an instrument which removes property 
froin the creditors to the beneñt of the debtor, The 
debtor must not retain a benetit for himself. He 
may pay one creduor and leave another unpaid. 
< 4s wevree-noluUer applied tor execution of the 
decree by attachment ot ihe }udgment-deptor's land 
‘and by arrest of the Judgment-deptor. The judy- 
Meni-debtor was afrested, and wale still ın the 
Civil prison, he executed @ aeed ot mortgage of his 
land in tavour of M.. ‘Ine land was not till then 
Attached, ‘I'he consideration tor the mortyage-deed 
was retuin8d by M, the morwgagee, for payment to 
the three previous mortgagees of the nouse, The 
judgment-aebtur did uot retain any peneut to him- 
Beli. M objected to-the attuchment of the lund and 
the: objection navang been dismissed brought a sult 
for deciarubion ; ses 2 

‘Held, that the transfer. was in principle a transfer 

. Which paid offthres previous cregitor# to the dis- 

advantage of one and did not, thg@fetore, come under 

8. vd, Ligusier of Property “Ad, ‘ne debtor not 

having retailed anything tor elf the gircum- 
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stance that his action was prompted by revenge 

against the decree-holder for getting him imprison- 

ed was irrelevant. Mita v. Mangan Ram Lah. 267 

s$., 53—FPraudulent transfer—Held, on facta 

that transfer was made with intent to defeat and 

delay to creditors and case was not one of 
preference of one creditor to another. 

Ít is-no doubt not correct perhaps to say that 
there was no, good consideratfon for the transfer or 
that there is any distinction between consideration 
which should be valid for the purposes ofthe Oon- 
tract Act, but not valid for the purpose of s. 53, 
Transfer of Property Act. 

A decree-holder in execution of his deeree attach- 
ed land belonging tothe judgment-debtor. One T 
objected to the attachment, alleging that the land 
in dispute had been leased to him only four days 
previous to attachment. According to T the terms 
of the lease were that the period of the lease was 
for 20 years and a thousand rupees was reserved 
as annual rent. This annual rent was not to be 
paid to the lessors, but was to be used to discharge 

- the debts due to three alleged creditors of the 
lessors. None of the three creditors named in the 
lease deed had obtained any decrees against the 
judgment-debtor and there was, therefore, no genuine 
pressure put upon the judgment-debtor. Again the 
avidence to show that “|. was given possession under 
the lease was not satisfactory and there was no 
real proof that the rentreserved was paid to the 
creditors ; 

Heid, that in the circumstances of the cases 
the transaction was in fraud of the creditors with 
intent to defeat and delay them and was void as 
against the decree-holder within s, 53, Transfer of 
Property Act. it was not a case of favouring or pre- 
{erring one creditor at the expense of another. “Try 
BHAN y. HANDI SHAU f Lak. 60 

Ss. 53-A—Applicability—Section applies to 
transfers also—Unregistered agreement on stamp of 
annas 8 only reciting that certain hause was let 
out to lessee and lessor would not be entitled to 
ejéct lessee—Lessee taking possession of house — 

Suit for possession of house—~Admisstbelity of. 

document in evidence—Defect of non-registration 

whether cured by 8. 538-A-—- Document admitted 
by tower Courts--Objection to > admissibility on 
ground of insufficiency: of stamp cannot be enter- 
tained in second appeal by reason of 8. 36, Stamp 

Act (L of 1899). 

Section 93-A, ‘Transfer of Property Act, not only ap- 
plies to contracts of transfer but applies to transfe:s 
aiso. 

Where an unregistered agreement between a lessor 
and a lessee executed on astamp of annas & only 
recites that.a certain house hus been let out on rent 





*epecitied, to lessee and provides that the lessors 


would putthe lessees in possession ona certéin date 
and that the lessur would not be entitled to eject the 
lessee from the house and the lessee is actuaily put 
in possession, the case is governed by 8, 93-A, Trans- 
fer of Property Act, and in a suit for possession of 
the house, the document is admissible in evidence, us, 
even if it be regarded as a lease the defect of ‘non 
regiatration is cured by a 53-A and -when such a 
document has been admitsed by the lower Useurts, the 
objection to its admissibility on the ground that 15 
was iusuificiently stamped canuot be entertained in 
second appeal by reason of s, 36, Stamp Act. JUMMAN 
Kuan V. JAGAN NATH Oudh 635 
< ss. 53-A, 107, as amended In 1929 

5. 53-A, whether retrospective—Unregistered com- 

promiso of 1920 providing for reduction of rént~ 
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_ Subsequent payment of reduced rent for several 
‘years—Admissibtlity of compromise as evidence 
of part performance. — Whether admissible under 
law previous to introduction of 8. 53-A. 

Section 53-A, Transfer of Property Act, is not retros- 
pective. Section 53-A does not, therefore, apply where an 
unregistered compromise entered into in 192U provided 
for reduction of rent and the reduced rent is sub- 
sequently paid continueusly for several years and the 
compromise is not admissible as evidence of part 
performance. Itis, therefore, not admissible under 
s. 49, Registration Act, nor can it be admissible under 
the law previous to the introduction of s. o3-A. 

The cumpromise itself being inadmissible the rent 
receipts which state the amount of the original rent, 
would also be inadmissible to show reduction of 
rent. MoneNnDRA NARAYAN Roy OUHOWDGSURY v.. 
Psorutia Kumar Guya Cal. 475 


s. 54, Sze Transfer of Property Act, 1882, 
764 
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S. 54—Sale of immovable property worth 
less than Rs. 100, effected by unregistered deed— 
Delivery of possession some days tater—Sale, if 
stands—Contemporaneous delivery, tf necessary. 
Where asale of immovable property worth less than 
Rs. 100 is effected by an unregistered document ona 
certain day but the property is deliveredto the pur- 
chaser some days after the execution of the deed in 
pursuance of the sale-deed which would have taken 
no effect by itself, the sale stands. Delivery. of pro- 
perty contemporaneous with execution -of deed is not 
necessary. MOHAMMAD Yaquoos ALLY v. CHhOTEY LAL 
MISTRI ; Pat. 583 
55. 58,59, 98—Morigage of lease in any of 
the forms acalt with in ss. 98, 59 and 95 does not 
create privity of estate between lessor and mort- 
gagee,-. ' 
The mortgage of a lease in any of the six forms 
recognized and dealt with in ss, 5b, 49 and 98, Trans- 
fer of Property Act, is not an absolute assignment 
under Indian Law and does not cieate privity of 
estate between the lessor and the mortgagee. 








KAM 
KINKAR BANERJEE y. BATYA On ARAN SRIMANI 

<à aog PO 328 

88.58, 60, 59, 98—S. 58 (e) scope and 


constructton—Hnglish mortgage, whether an absolute 
transfer of property—S. 58 (e) deals with form, not 
substance—inierest transferred is subject to right of 
redemption — Distinction between position of 
mortgager before and after date of payment—In 
each case he retains legal interest in property— 
Mortgagor, when he assigns his interest under lease 
to mortgagee, does not, under any form specified in 
8. 58, transfer absolute interest—Mortgagee is not 
therefore liable for burdens of lease, 
_ Bection 5ë, sub-a. (e), Transfer of Property Act, upon 
its true construction does not declare “an English 
mortgage" to be an absolute transfer of the property, 
It declares only that such a8 mortgage would be 
absolute were it not for the proviso for retranater, 
lt does not determine what legal effect follows from 
the use of a particular form ot words; it merely pres- 
eribes the form of words necessary to constitute what 
is known in India asan English mortgage. Section 55 
te) deals with form not substance. The substantial 
rights are dealt with in ss. 55(@) and 60. Whatever 
form is used, ncthing mcre than en interest is tians- 
ferred and that interest is subject tothe right of re- 


sas ee 
England the mortgagor has an equitable interest 


- « in the .property both before and atter the date of 


@ 
payment has elapsed: before, because he hag a con- 
tractual right tohave the property 
after, because in equity time is not of the essence of 
the transaction, Ineach case, hé has an equitable 
estate though in the former he has not yet an equity : 
of redemption. In India the same distinction exists) 
between the position before and after the date of 
payment. Before that date the mortgagor. has an, 
interest in the land which for the reasons given 


above is legal and not equitable. After that date he. 


has the legal right of redemption given him by s 60 of. 
the Transfer of Property Act. In each case he retains. 
a legal interest in the property. y 
“ln India therefore a mortgagor when he assigns his 
interest under a lease to a mortgage, does not under 
any of the forms specified in s. 58 of the ‘Transfer of 
Property Act transfer an absolute intetest and*conse- 
quently the mortgagee is not liable by privity of 
estate for the burden of the lease. Ram KINKAR 
BANERJEE g. SATYA OnARAN SRIMANI P C 328 


———5, 60 as amended In 1929—Amendment 
does not alter law. i 
The intention of the Legislature in making amend- 
ment of 8. 60, Transfer of Property Act, in 19Zv, was: 
not to alter but to declare the law. MUJAMMAD: 
Younus v. OXAMPAMANI BIBI Pat. 549 
s, 91, re Civil Procedure Code, 1908, s. 47 
1007: 
————§,.98. Sre Transfer of Property Act, 1882, 
sg. 58, 59 328 


8.106—Lessee taking possession of lund: 
under unregistered yearly tease on September 12, 
1982—Lease to begin on October 1, 1932-~Lessee' 
fasling to pay rentand suit for rent filed—During 
‘pendency uiscussion between lessor and lessee taking 
place and result embodied tn letters exchanged— 
Letter by lessor that lessee woula be treated as 
monthly tenant ‘after July 1, 1933, and tenancy 
to be terminated by 15 daps’ notice Ly either party- 
expiring with end of month—Lessee replyiny that he 
would remain as ordinary tenant from July 1, 
subject to termination by giving 15 aays' notice—On 
lessee's failure to pay rent notice given to terminate 
tenancy on January öl, 1935— 5. 106 ‘held, did not 
apply— Letters held constituted contract to contrary 
—Urdinary tenant held meant monthly tenant— 
Tenancy held commenced on lst of month and notice 
valid—Landlord and tenant. š 
Under an unregistered, agreement between the 
lessor and the lessee P, P took possession of the land 
on September 12, 1934, under an yearly lease begin- 
ning on October 1, 193z. P paid the stipulated rent 
for sometime but subsequently the rent remained 
unpaid and while a suit ior its recovery Was pending, 
there was a discussion between the lessor and P, 
and letters purporting to embody its result were 6x, 
changed between them. A lemer from the lessor, 
among other things contained a paragraph “P will be 
treated as a monthly tenant after the July l, 1938, in, 
respect of the land retained by him from that date, 
"This tenancy will be termimable by either party on 
15 days’ notice expiring with the end ofa calendar 
month.” ‘In reply fo this letter P by a letter stated 
among other things ‘ the terms of the settlement ara 
that £ will remain as ordinary tenant from July’ 
l, 1938, and subjectto the termina 
lidays’ notice in writing.” After tifs exchange 
01 levies P certtnued to pay rent up to the end of 
April, i934. eLhereafter he tajled to pay the rent due 
and on January AM, 1955, the lessors wrote giving 
him notice that hẹ tenancy would terminate on 
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January 31, 1955, anW requiring him to give tp posses: ‘ 
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sion on February 1. P refused to give up possession 
on the ground that he was not a monthly tenant or 
subject to 15 days’ notice and that, even if he were, 
his tenancy began either on September 12 0r October 
1, and, therefore, a valid 15 days’ notice should end on 
the 12th or Ist-of the month and not onthe 3lst, He fur- 
ther contended that there was an yearly tenancy and if 
such tenfiincy could not be proved, the document being 
unregistered, his tenancy was to be ascertained by 
reference tos. 106 of the Transfer of Property Act. 
It was also srid that P's letter inreply to lessor's 
letter was not an acceptance but a counter-offer 
differing from the first in two respects, viz. (1) in 
using the term “‘oylinary” and not, “monthly” tenant 
and (2)in permitting the tenant only and not the land- 
lord also to giye 15 days’ notice: 

Held, that 5.108, Transfer of Property Act, applied 
only in the absence of contractto tbe contrary and 
by reading the two letters together the letter sent by 
P was upon its true construction an acceptance of the 
letter of the lessor and thus the letters constituted a 
contract to the contrary. 

Held, further that unless there was some indication 
to the contrary, the term “ordinary tenant” in Calcutta 
would mean monthly tenant, even though there were 
no reference to payments of monthly rent, and such a 
tenancy would be terminable on 15 days’ notice 
expiring with the end of the month of the tenancy. 
That meaning was not altered because the letter of 
P provided for 15 days’ notice by the lessee without 
_ mention of notice by the lessor. Such a provision 

might naturally be made by a tenant to safeguard 
his right to terminate the tenancy in 15 days, leaving 
the landlords' right to be governed by the ordinary 
Tule.. The mere omission of such a provision in the 
landlord's favour didnot even by implication prevent 
the landlord from relying upon his ordinary rights. 
Nor did any difficulty arise with regard to the com- 
mencement of the tenancy—each letter stipulated the 
ist of the month. The notice was, therefore, valid. 
PRAHLADRAI OHOORIWALLA y. COMMISSIONERS FOR TE 
Port oF CALCUTTA PC 321 


—-———§: 106 — Sending by post ins. 106, meaning 


of. 

Ins. 106, Transfer of Property Act, sending by post 
must mean sending by post to the tenant's proper 
address, PBAHLADRAI OxooriwALa 9. COMMISSIONERS 
FOR THE PORT oF OALOUTTA P C321 
——— 8. 108 (j)— Three classes of transfers 

mentioned ins, 108 (3) are not mutually exclusive, 

The three classes of transfer mentioned in s. 108 (j), 
Transfer of Property Act, are not necessarily mutually 
exclusive. For instance, a mortgage of a lease may 
be created by way of sub-lease. Ram KINKAR 
Banerige v Satya OBARAN SRIMANI PC 328 
--—-——§.122. Sez Burmese I’uddhist Law 730 


~———~-—— 85. 122,123, 5—“Voluntary” in s3. 122, 
whether means Without consideration——Transmission 

- of kyaungdike by nomination or appointment by 
‘kyaungtagas, whether gift—Transfer’ by person 

exercising powers over property of another. 

In s. 522, Transfer of Property Act, the word 
“voluntarily” bears its ordinary popular meaning, 
denoting the exercise of an unfettered free will and 
ie its technical meaning of “without considera- 
101. 2 

The transmission of the kyaungdike effected by 
the “nomination” or ‘appointment’ by the kyaungtagas 
ee may be a ‘transfer’, dpes “not amount toa 
gift.. 

it is within the conjemplati 
Property ‘ict, that there 

6 


of s. 5, Transfer of 
y be a “transfer” by 
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person exercising powers over the property of 

another. Hence when the dones of a powerof appoint- 

ment, having a power to appoint a beneficial interest 

in property, exercises that power, it is a casa of 

transfer. U T+rra v. U ARESBINNA Rang. 903 

—-——— 88. 130,131—Notice, whether necessary to 
perfect title of assignee—Dealings with original 
debtor whether protected until notice. 

Notice is not necessary to perfect the title of the 
assignees of a debt, but until the debtor raceives 
notice of the assignment in accordance withs 131, 
Transfer of Property Act, his dsalings with the 
original creditor will be protected and he may get 
a valid discharge. of his debt from the original 
ereditor, BALTHAZAR & Son, Ltn. v, OFFIOTAL 
ASSIGNEE Rang. 541 


Trust—Property traneferred to trustees for pay- 
ment of debts of owner—Creditors not parties to 
transfer—Creditors can take advantage of trust and 
claim payment by proving that trust was 
communicated to them—Communication, how to be 
proved. 

Where a legal transfer of property has been made 
to trustees, for payment of the debts of the owner, 
the creditors being neither parties nor privies 
thereto, the creditors donot thereby become cestui 
que irust, and the trustees are mere mandatories. 
Until the mandate hag been acted upon, the owner 
of the property, who alone stands towards the 
trustees in the relation of cestui que trust. can recall 
the money and authority at pleasure. It is an 
arrangement by the debtor for his own convenience 
only, and there is no privity between the agent and 
the creditors, Where, however, atrust in favour of 
creditors has been communicated to the creditors— 
a fact, which must be clearly proved—it can 
no longer be revoked by the settler, because 
the creditors, being aware of such a trust, might 
have been thereby induced to a forbearance in 
respect of their claims, which they would not other- 
wise have exercised ; and a fortiori will this bethe 
case when the deed has been acted upon. The com- 
munication may be proved by the creditors having 
executed the deed, by their having acted upon it, 
or being a party or privy to it. Maser: VENKATA 
NAGABHUSHANAM Rao v. MAJETI VENKATA LAKSHMINARA- 
simaa Rao- Mad. 449 


U. P. Agriculturists’ Relief Act (XXVii of 1934), 
8.2 (2) Proviso (2)—Local rate—How to be 
determined, 

The local rate is five per cent. upon the annual 
value of the estate in a case of Fyzabad District 
and the “ annual value ™ ig defined in s. 2of the 
Local Rates Act of 1914, as double the amount of 
the land revenue for the time being assessed upon 
an estate where the settlement of the land revenue 
is liable to periodical revision The local rate, 
therefore, is five per cent. of double the land revenue, 
Sugo Ratan Since v DEPUTY COMMISSIONER, Fyzapap 
AS Manager, Covet or Warps, DROGARH Estate 

Oud 454 
ss.4, 5—Srope of 8. 4- Whether applies 
to all orders whether pussed in respect*of decree 

anterior to or postertdy ta, Act. k 

The expression occurring in s.4, U. P Agricul- 
turists’ Felief Act,“or in any order for grant of 
instalments passed against an agriculturists” is 
wide enough to cover all orders, whether passed in 
respect of a decree anterior to or posterior tq the 
Act, and the provisions of 8. 4, therefore, auto- 





matically come into operation where. a decree whe- a 


ther p&isaed before or efter the Act, ia converted 
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into a decree or order granting instalments. 

GUROHARAN PRASAD 9. ALI SAJJAD All, 520 

—S, 5— Decree for damages far breach of con- 
tract --~Whether one based on loan--S. 5, whether 
applies to such decree. 

The words ‘any decree for money’ in s. 5 (1), 
U. P. Agriculturists’ Relief Act, mean only a decree 
pares on the basis of loan as defined by s.2 (10) 
a)... . . 

‘Where A enters into contract with B whereby B 
agrees to supply certain goods to A" at a certain 
price agreed upon and A pays to B a certain amount 
asthe price of the goods that were to be supplied 
but B fails to carry out his part of the contract and A 
thereupon brings a suit against B ` to recover the 
amount paid by him und alsoa certain amount as 
damages for breach of contract and obtains a decree, 
the decree cannot be deemed to be a decree based 
upon a loan or upon a transaction which is, in 
substance a loan and s. 5, U. P. Agriculturists’ Relief 
Act, does not, therefore, apply to sucha decree. 
Narain Das v. RADHA Kuar All, 401 
8S. 11,12~—Usufructuary mortgage made 
before the Act providing that usufruct was to dis- 
charge entire principal and interest due on mortgage 
~Application under s. 12, for redemption, whether 
competent without deposit req tired by section. 

The Legislature intended s. 12, U. P. Agricul- 
turists’ Relief Act, to be a residuary section to 
s. 11 and to embrace all mortgages by an asgricul- 
turist not dealt within s. 11. An application for 
redemption of a veufructuary mortgage can be made 
under s. 12, Agriculturists’ Relief Act, in a case 
where the mortgage was made before the Act and 
provided that the usufruct for the period was to 
discharge the principal and interest of the entire 
mortgage money even if no deposit as required by 
s. 12, i made by the applicant along with the 
application, as nothing is due to the mortgagee, 
the entire money having been fully paid up by the 
usufract. Ioan Husain v, SARU Basu Ram All.653 
~S, 30—TInterest is to be calculated on 

principal amount advanced as loan, 

The rate of interest to be fixed by the Court in 
an application under s. 30 of U. P. Agriculturists’ 
Relief Act, isto be calculated, nut onthe accumu- 
lated amount due under the loan, but upon the prin- 
cipal amount advanced as loan, GurovuaraNn PRASAD 
v. Ati SAJJAD i All. 520 
—8. 33—Re-opening of accounis—Suit for 

accounts— Plaintiff whether must be agriculturist 

both at time of instituting suit and also when 
loan was advanced, 

‘A suit for the re-opening of accounts of a closed 
transaction is not permissible under s. 33 of the U.P. 
Agriculturists’ Relief Act. ` 

Unless the plaintiff provesthat he was an agricul- 
turist at the time of the institution of the suit; and 
also at the time the loan was advanced he cannot 
maintain a suit for accounts under the provisions of 
s. 33, U. P. Agriculturists’ Relief Act. Sunpar LAL 
v. KAUBARI Ram j All, 247 
— eni 0 














Sch. Ill—Lower rate interest than 
prescribed in Sch. ITI, , tf can be allowed. 

The ratés of interest prescribed in Sch. III, of 
U. P, Agriculturists' Relief” Act, are the maximum 
rates beyond which the interest cannot be allowed. 
They are not necessarily the rates which should be 
allowed in ay case by the Oourts. There may, 
therefore, well be a case where a lowerrate may be 
allowed. GUROHARAN Prasad v, ALI Bassan All, 520 

°” U..P. Encumbered Estates Act (XXV of 1934). 
- «.:Szx Court Fees Act, 1870, Sch, II, Art.11 45 (a) 
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¢ 
. $8, 2 (a), 7 (D—Decree passed in partition 
suit regarding joint family property—Direction to 
one co-parcener to pay certain amount to another 
to equalize shares Such amount, if ‘debt’—Court 
in United Provinces passing decree and sending it 
for execution to Court outside Province — Former 
Court directed to stay execution proceedings— 
Whether should recall certificate sent -to latter 
Court. : 
The object of the U. P. Encumbered Estates Act is, 
to preserve the estates in the United Provinces and 
to liquidate the debts which had accumulated on those 
estates, The Actis not intended at all to apply to 
the subject of partition among the members of a joint 
family. i Be 
Where therefore a decree is passed in a partition suit 
in regard to properties belonging to a ejoint Bindu 
family and the decree directs the payment of a 
certain amount by one of the co-parcenere to another 
co-parcener with the object of making equal distri- 
bution of the property, the amount so directed to 
be paid does not constitute a ‘debt’ within the mean- 
ing of the U. P. Encumbered Estates Act, as it 18 
in no sense a loan nor does it take its origin in any 
kind of loan. It is in fact a portion of the Joint 
family property which is allotted to one of the co- 
parceners. Treating of such amount as debt is re- 
pugnant to the definition of the word “debt” ins. 2 
(a) of the Act. i 
Obiter.—When a certificate of execution is sent to 
another Oourt, by the Court which passed the decree, 
as long as an execution certificate 13 outstanding, there 
isa pending proceeding for execution going on in the 
Court which passed the decree. eae a 
Where an execution Court in United Provinces 
which has passed a deoree and sent it to, another 
Courtin another Province for éxecution, is legally 
directed tostay proceedings in execution, that Oourt 
should recall any certificate for execution of the 
decree which it has issued to another Court in another 


ince. Sarva PRASAD GUPTA v. GOKUL CHAND 
PONEN All. 856 FB 


—— 88, 4, 6—Jurisdiction of Special Judge to 
determine maintainability of application forwarded 
to -him by Collector under s. 6. ae 

- A Special Judge to whom an application under 
‘s, 4, U. P. Encumbered Estates Act, has been for- 
warded by the Collector under s. 60f the Act, has no 
jurisdiction to determine the, maintainability of the 
application on an objection being taken by creditors, 
Ganaa Baksa SINGH y. Ponoop KUER Oudh 644 


s. 6—Order passed by Collector under s. 6— 
Court executing decree, if can consider whether it 
was passed inadvertently. 

JA Oourtexecuting a decree 1s bound by anorder 
passed by the Collector under s8. 6, U. P. Encumbered 
Estates Act, and cannot go behind it and consider 
the question whether it had been passed inadvertent- 
ly. The mere fact that the order under s. 6 is sub- 
sequently set aside, does not affect the order passed by 
the executing Court, BULAGI Dass v. GULAB HAND 
l All. 999 
$. 7—Order passed by Court executing decree 

for sale which iscarried out by ministerial officers, 
whether amounts to ‘execution process within 
eaning of s. T. . | f 
The iie ol pasged by the Cotirt from time to time 
with the object of executing the decree which are 


carried out by the ministerial officers of the Court 
are all execution procsses within the meaning of s. 7, 
U.P. Emcumbered Est\tes Act, and an order pasged by 
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a Court executing the decree for sale which is carried 
out by a ministerial officer of the: Court amounts to 
anexecution process, The word “process is not 
merely confined to anorder for attachment of property 
oran order for the arrest of a. judgment-debtor. 
Buragr Dass v, GULAB OHAND Al. 999 
— Ss, 7 (1 } 
Act, 1934, s. 2 (a) 
8.7 (1) (a@)—Applicability of, to Court 

_ outside United Provinces — Court outside United 

Provinces, if can appoint Receiver over debtors’ 

interest in mortgage. 

Section 7 (1) (aì, U. P. Encumbered Estates Act, 
refers toa “fresh process in execution” to be issued 
“by a Court in the Wnited Provinces. The Act must 
have a local application, and the words of the section 
do not profess è apply to any Court other than a 
Civil or Revenue Court inthe United Provinces. A 
Oourt outsidethe United Provinces can therefore 
appoint a Receiver over the interest of a debtor in a 
mortgage. A. Mruron 4 Co., LTD.. OJHA AUTOMOBILE 
ENGINEERING Co. Cal: 720 


—— 88, 14 (5) (a), 15—Claim, subject of decree 
of Civil Court— Special Judge must accept finding 
of Civil Court except in so far as it is inconsistent 
with provisions of s. 14—Intereat on principal and 
pendente lite and future interest may exceed portion 
of principal found due—Fact that such interest 
exceeds principal is no reason for reducing it. 
When there is a claim which has been the sub- 
ject of a decree of a Civil Court, the Special Judge 
must, under s. 15, U, P Encumbered Estates Act, 
accept the findings of the Ocurt which passed the 
decree except-in so far as they are inconsistent 
with the provisions.of 5.14. This means that he 
has to see whether the Civil Court that passed the 
decree could have passed the decree which it did 
pass if that Court had had to comply with the 
provisions of s. 14. It is clear, therefore, that if 
there was aclaim in which the interest due on 
the bond, that is to say, on contract, exceeded the 
principal, the’ Special Judge would reduce that in- 
terest so as to be not more than the principal and 
he would grant pendente lite and future interest 
with the ultimate result that the three clauses . of 
interest would exceed the portion of the principal 
still found due. The fact that interest on the loan 
itself plus pendente lite and future interest exceeds 
the unpaid principal is no reason for reducing it. 
RAMSAGAR Prasad y, SHAYAMA Oudh 630 


S. 14 (5)—Scope—Section deals with 
renovations of contract and not with original 
contracts —Compound interest on debt accumulated 
up to December 31, 1916, whether can be treated as 
principal, 

Sub-section 50fs.14, U. P. Encumbered Estates 
Act contemplates not only a statement or settlement 
of account but alsoga contract subsequent to the 
original transaction provided that the statement or 
settlement of account or contract is made before 
December 31,1916. Thisprovision is analogous to 
proviso (2) fo sub-s, (1) of s. Sof the Usurious Loans 
Act as amended by the Local Legislature by Act 
XXHI of 1934. If the intention bf the Legislature 
had been that compound interest on every debt that 
liad accumulated upto December 31, 1916, should be 
treated as principal, nothing was easier for them than 
to say so in clear and unambiguous terme. SUNDAR 
Lat v. KANIZ ZOHRA BEGAM Oudh 925 
U. P. Land Revenue Act of jan s. 101— 











Under-proprietary rent —Clfim to reduction of, 
basedeof reduction of revenye—Whether Collector 
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only or any Court of revenue has jurisdiction— 

U. P. Regularization of Remission Act (XIV of 

1938), s. 2 Government Order No. 2457, dated 

December 8, 1933-—-Under-proprietary rent— 

Reduction in on account of fall in prices ~U., P. 

Local Rates Act (I of 1914), 8. 8—Rural Police 

rate under U. P. Local and Rural Police Rates 

Act, 1908 recoverable from under-proprictor-—Rate 

of local rate payable by him. , 

Section 101, U. P. Land Revenue Act, clearly pro- 
vides a specific procedure for claims to reductions in 
under-proprietary rent based ona reduction in 
revenue and confers jurisdiction in the matter upon 
the Collector only. That jurisdiction cannot be 
exercised by each and every Court of revenue while 
dealing with a suit for arrears of under-proprietary 
rent. 

Though the word “rent” in Oudh Rent Act, includes 
under-proprietary rent yet the Local Government do 
not appear to have contemplated by their executive 
orders a reduction of under-proprietary rent on ` 
account ofa fall in prices as the Government Order 
No. 2457 of December 8, 1933, clearly shows and there 
is no other order which is covered by s. 2, U. P. 
Regularization of Remissions Act, which entitles an 
under-propristor to a reduction of his rent, 

Where the Rural Police rate payable under the U. P. 
Local and Rural Police Rates Act of 1906, in raspect 
of certain land is wholly recoverable from the 
under-proprietor of such land the under-proprietor is 
liable to pry the rate not only at the rate mentioned 
in the first part of s.8, Local Rates Act, but also 
according to that mentioned in cl. (a) of that 
section. Monammap Agaz RasooL KHAN v., Mata 
Din Oudh 293 


————8.'111 (1) (c)—-Application for partition to 
Revenue Court Objection that rights of applicant 
in property were only of guzaradar and he could 
not apply for partition—Objection dismissed — 
Question of title not decided on merits—Order held 
did not fallunder s. 111 (1)(¢)—No appeal held lay 
to Civil Court. 

A applied for partition of certain property to the 
Revenue Court. The opposite party raised an objec- 
tion that under a compromise in a previous litigation 
between the same parties A's rights in the property 
were only those of a guzaradar and therefore he was ` 
not entitled to apply for partition. The partition 
officer's order rejecting objection ran as follows: 
“The copy of order iucorporating the compromise does 
not say that A is a gugaradar: She is a recorded 
eo-sharer with limited rights restricted to her life- 
time and without power of alienation. She can thus 
sue for partition :” 

Held, that the order shdwed that the question of 
title was not decided by the Revenue Oourton the 
merits, The order could not, therefore, be said to be 
one under cl, (cj of sub s. (1) of s. 111 ofthe U. P, Land 
Revenue Act and no appeal therefore lay-to the Civil 
Court. B AGWAN PRASAD Since Y. ABHAIRAJI 

Oudh 801 

-—§.143—Scope—Whether deala with arrears 
of revenue due to assignee. 

Section 143 of the U. P. Land Revenue Act deals 
with an arrear of land revenue due to Gov¥ernment 
and not to one due to an assignee of land revenue. 
AMBIKA Durr RAM v. NAWAB BHAMS-ARA Bacau 

; Oudh 640 
U. P. Localand Rural Police Rates Act, 1906 

Suz T, P. Land Revenue Act, 1901, 8. 101 293 — 
U. P. Local Rates Act (I of 1914), 8. 8. See U. r. 

Land Revenue Act, 1901, a. 101 293 

$ + 
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uU. P. Municipalities Act (H of 1916), s. 261— 
Drain to be gutter of public street must be part 
of street. : 

The word ‘gutter’ in U. P. Municipalities Act can- 
not be read apart from the words “ofa public 
street”. The provisions of s. 261, Municipalities Act, 
are intended to protect materials of a public street 
from damage or interference. The pavements, gutter 
and flags are partof the materials of the street; 
a drain which is not part of the street is not 
material of the strees, Sucha drain, therefore, is 
not gutter ofa public street. BAYATI ». ee 


uU. p. Prevention of Adulteration Act (VI of 
1912), $. 4—Interpretation— Expression “to the 
prejudice of purchaser" ing. 4 (1) goea with first 
portion of section and not with second—Vendor 
having license for sale of pure vegetable oil exposing 
for sale, oil mized with ghee~—Whether guilty of 
offence under s. 4. ee 

The expression “to the prejudice of the purchaser” 
in 5.401), U.P. Prevention of *Adulteration Act, goes 
with the frat portion of the section on'y and not with 
the second. The first portion of the section applies 
to a case where the article has actually been sold 
toa purchaser, while the second portion can apply 
even while the article is offered or exposed for sale 
or is manufactured for sale without there being a 
purchaser In the latter case, there can be no pre- 
judice to the purchaser in fact and for the second 
portion of the section to be applicable all that is 
necessary is that an article of food not of the nature, 
substance or quality which it purportsto be, should 
either have been sold or offered or exposed for sale 
or manufactured for sale. 

Where therefore a vendor who has a license for 
sale of pure vegetable oil exposes for sale vegetable 
oil mixed with ghee. he is guilty of an offence under 
the second portion of s. 4 of the U. P. Prevention of 
Adulteration Act. SURAT NARAIN v., MUNICIPAL 
Boarp, Lucknow Oudh 993 


U. P. Regularisation of Remission Act (XIV of 
19839), s. 2, Sez U.P. Land Revenue Act, 1901, 
s, 101 293 


u. P. Regulation of Sales Act (XXVI of 1934), 
s. 5. See Agra Pre-emption Act, 1922,ss.6, 11 


238 
Undue influence. See Contract Act, 1872, s. ee è 


Upper Burma Land and Revenue Regulation 
(IH of 1889), 8.53.1), 25 10), (d)—Powers con- 
ferred by Regulation on Officers of State, if devolve 
‘on lessec of state land—Civil Court, if can exercise 
such powers—Suit for ejeciment of persons occupy- 
ing state-land without permission of Collector, if 
lies in Civil Court. 

The Regulation confers certain powers on the 
Officers of the State and provides that occupiers of 
state-land may not be ejected from such land save 
jn certain circumstances and by officers so em- 

owered to act in those circumstances, The powers 
of these officers do not devolve on a lessee of state- 
land, nor can a Civil Court exercise these powers. 

The matter of the ejectment from the state-land, 
of persons who stayed on or occupied it without the 
permission of the Oollecter, is clearly a matter 
which a Revenue Officer is empowered by or under 
the Regulation to dispose of, and, therefore, a Civil 
Court cannot have jurisdiction in the matter under 
8. 53 (1), of the Upper Burma Land and Revenue 
Regulation, and a suit for ejectment of such persons 
e by a lessee holding under the Government does not 
die ina Oivil Court, The case would be different if 
4 lif 
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Upper Burma Landĉ®and Revenue Regulation 

—coneld, ° 
there is a dispute between two -private parties, 
neither of whom claims under a grant or lease from 
Government. ARJAN BINGH v KISHEN SINGH 
; , Á Rang. 981 
Usurlous Loans Act (X of 1918), 8.3 (0 

aN (Ð) as amended by U. P. Act XXIII of 

Both proviso (Dtos. 3 (D ofthe Usuridys Loens 
Act and sub-s. 5 of s. 14 of the Encumbered Estates 
Act deal with renovations of contract and not: 
with the original contract. Sunpak LAL v. Kanz 
Oudh 925 
Usurlous Loans (C. P. Amendment, Act (XI of 

1934), $. 2 ‘al—TIf retrospectire, 

Laws which have the effect of impairing contracts 
and affect vested right must be strictly congtrued 
and inthe case of such laws especiafy, the Court 
must lean against giving retrospective effect to their 
provisions. Applying this principles. 2a) of the 
amending Act XTof 1934 is not retrospective in 
operation soas to enable the Court to exercise the 
wider power to re-open loan transactions made before 
June 15, 1934, at any rate when the amount due under 
sich aloan has become the subject-matter of a 
litigation instituted beforethat date. BHAGWANTRAO 
Vv. DAMODHAR Nag. 129 
Usury Laws Repeal Act (XXVIII of 1855). s. 2. 

Sep Bihar Money Lenders’ Act, 1938, s. 11 S79 FB 
WalJlb-ul-arz — Construction — Words “qanum 

warasat in wajib-ul-arz,” meaning of. 

Where the wajib-ul-arzes of the villages record 
that particulars asto customs regarding adoption, 
second marriage, succession and right of pre- 
emption shall be settled with reference -to ganum 
warasat, the vernacular words ganum warasat 
do not import the strict Mitakshara Law, under 
which the daughters would inherit, The words mean 
no more than the rule generally prevailing in the 
district regarding these matters, including any es- 
tablished customs. Agar Verma v. Visar KUMARI 


| | 
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WII!—Construction—Principles of, stated. 

Certain principles upon which a will should be 
construed are well-settled. The first principle is 
that the Court should give effect to the plain 
meaning of the worde used. Secondly, if there is 
any ambiguity, the Court should in interpreting the 
language, lean towards carrying out the known in- 
tentions of the testator as far as they can be as- 
certained from the recitals and from the surround- 
ing circumstances. Thirdly, ina interpreting am- 
biguous words, the Court should bear in mind the 
presumption that the testator was not likelyto in- 
tend to create an intestacy regarding the residue of 
the estate. Fourthly, the Court should not strain 
the will either in order to give 
effect to the apparent intention of the testator or in 
order to prevent an intestacy. Finally, the Court has 
no power to insert inthe will a @isposition which 
is missing, however desirable that disposition may 
be. KISTAMMAL p SARASWATHI Bar AMMAL Mad. 749 


WORDS AND PHRASES:— . 


Ante litem motam, meaning of, See Evidence. 
Act, 1872, 8.325) > 974 
Appurtenant to holding, of, SER 
Landlord and tenant 7J5FB 
Expression putra poutrnadik “mal «varisan 
Kayem mokamlan, meaning of. Sen Lease— 
Construction 419 
————- Katbiari, Ns and bithouri, meanings of. 


meaning 


Mutarfa is groun\ rent and kathiari profession- 
tax according as the dettler takes up cultivation or 
. | 4 


s 
e 
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WORDS AND PHRASES:—cofold, 
$ 


merely trade. Bithouri may be either mutarfa or 
kathiart. Itis practically rent for homestead land 
based on the profession which is carried on,on that 
land. Haruman Prasap MAHASETH v. PURAN ‘TATMA 
. ji Pat, 840 
Mark, meaning of. Ses General Clauses Act, 1897, 
8.2 (52) © 596 
Workmen’s Compensation Act (VIH of 1923), 

§.2(1)(m, Sch. Il, cl. Wj—Conductor of motor 
- omnibus, held “workman.” 

The word ‘operation’in cl, (4) of Sch. II, Work- 
men’s Oompensation Act means the working of the 
vehicle. The duty of a conductor is not merely to 
sit in the car and issue tickets but he has to see to the 
safety of the passingers in getting in and getting 
out, tp the starting ofthe car and the stopping of the 
car at convenfent places and co-operate with the 
driver in the proper running of the car throughout 
the journey. He is, therefore, as much concerned with 
the operation of the mechanically propelled vehicle as 
the driver is within the meaning of that clause and 
is, therefore, a workman. PoLLAOHI TRANSPORT, LTD, 
COIMBATORE vV. AkuMUGA KouNDER Mad. 732 

8.10 (1) Proviso (3)— Man's illness after 
discharge from hospital, held suficient cause 

within Proviso (3), of 3. 10 (1). 

The fact that after his discharge from hospital, 
the man had been ill and. was a complete wreck, is 
a sufficient cause within the meaning of Proviso (3) to 
s. 10 (1). Pottacs1 Transport, LTD. v. ARUMUGHA 
KounDge l Mad, 732 
S. 23——Rules under R. 38—R. 38, Pro- 

viso (b)—Commissioner, if can issue commission 

for examination of witness. ; 

(Serious results from such omission pointed out.) 

There is nothing ih the body of the Workmen's 
Compensation Act, which empowers or authorizes 
the Commissioner to have evidence taken on com- 
mission. Section 23 invests the Commissioner with 
powers of the Oivil Court, under the Code of Civil Pro- 
cedure only for the purpose of taking evidence on 
oath and of enforcing the attendance of witnesses 





GENERAL INDEX 


workmen's Compensation Act —concld. 


and compelling production of documents and mate- 
rial objects. Proviso (b) to r. 38 cannot be read as 
authorizing the Oommissioner to adopt a rule of 
procedure entirely outside and unconnected with 
the scope of the rules of procedure laid down by 
the rales, There is no power or jurisdiction in the 
Oommissioner to issue commissions to examine 
witnesses. Therefore, the issue of commission for 
obtaining the evidence is ultra vires of tha om- 
Missioner, and the answers given by the witness to 
the interrogatories and cross-interrogatories cannot be 
received as legal evidence specially when the answers 
are not recorded before any Uourt or any officer exa- 
mining the witness on commission and are not given 
on oath. SINGA v. BURMA RAILWAYS Rang. 870 
———— $8. 32, 23—Rules under—Rr, 20, 21, 22, 

24 —Commisstoner, when can dismiss application 

summarily—Commisstoner not availing himself of 

powers under r., 20 or r. 22—Procedure indicated, 

Rule 21, framed under s. 32, Workmen's Compen- 
sation Act, does not give the Oommissioner any 
power to dismiss the application summarily unless 
the applicant has been examined; nor does r. 22, 
give him any power of summary dismissal unless 
he has called upon the applicant to produce evj- 
dence in support of his application, Similarly if the 
Commissioner is not going to avail himself of the 
power given him under either r. 20 orr., 42, he 
ought to issue notice to the opposite party straight- 
way and not put the applicant to the necessity of 
an unnecessary attendance before him. Where the 
opposite party appears and contests the claim but 
does not tile a written statement under r, 24 (%2), 
it then becomes and is the Oommissioner’s duty to 
examine him and to reduce the result of the exa- 
mination to writing, in accordance with the express 
direction contained in r., 24 (2). Where the Qome 
missioner doss nob do so; such omission is a 
substantial error in procedure, Sines v, Buewa 
RAILWAYS Rang. 870 
Sch. ll, cl, (I). Sss Workmen's Oompensation 
Act, 1923, s. 2 (1) (n) 732 
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COMMUNICATIONS BETWEEN HUSBAND AND WIFE: PRIVILEGE 


The question as to how far the privilege 
‘attaghed fo communications between hus- 
band and wife remains operable after the 
termination of the marriage has been con- 
Sidered in a number of cases, of which 
the most recent is that of Shenton v. Tyler 
(post, p. 430), which was recently considered 
ın ‘our editorial columns. Such communica- 
tions are, of course, protected by the 
common law, but it was argued in the case 
Just referred to that the rule had been 
altered by sect. 3 of the Evidence Amend- 
ment Act, 1853, which provides: “No 
husband shall be compellable to disclose 
any communication made to him by his 
wife during marriage, and no wife shall 
be compellable to disclose any communica: 
tion made to hér by her husband during 
the marriage" 

The Position is thus stated in Taylor on 
Evidence, 12th edit., p.573: “In interpreting 
the rule it may become a question whether 
or not it be material that the relation of 
husband and wife should be still subsisting 
at the time when the evidence is required 
to be given. On the one hand, the statute 
speaks only of husbands and wives, and 
makes no reference either to widowers or 
widows, or to parties who have been 
divorced, but, on the other hand, the old 
common lawrule, which precluded husbands 
and wives from giving evidence for or 
against each other, has been construed by 
the judges to mean that whatever had come 
to ‘the Knowledge of either party by means 
of the hallowed confidence which marriage 
inspires could not be afterwards divulged 
in testimony, even though the other party 
was no longer living.” , 

The*effeci of a divorce upon the privilege 
was considtred in Monroe v. Twistleton 
(1802, Peake’s Add. Cas, 219), where Lord 
Alvanley made the following statement: 
‘To pfove any fabt arising after the divorce 
this lady is a competent witness. but not 
to prove a ‘contract cr adything else which 
MJ e 3 
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happened during the coverture. She was 
at that time bound tosecrecy; what she 
did might be in consequence of the trust 
and confidence reposed in her by her 
husband ; and miserable indeed would the 
condition of a husband be if, when a 
woman is divorced from him, perhaps for 
her own misconduct, all the occurrences of 
his life, entrusted to her while the most 
perfect and unbounded confidence existed 
between them, should be divulged in a 
court of justice.” 

In Doker v. Hasler (1824, Ry. -& 
Mood. 198), Ohief Justice Best, who was 
counsel in Monroe v. Twistleton (sup) and 
had argued that the evidence was ad- 
missible, said that he remembered Lord 
Alvanley’s refusal to allow a woman after 
a divorce to speak to conversations which 
had passed between herself and her hus- 
band during the existence of the marriage. 
The learned Ohief Justice expressed himself 
as satisfied with the propriety of that deci- 
sion and said that he thought that the 
happiness of the marriage state required 
“that the confidence between man and wife 
should be kept for ever inviolable.” The 
court held in this case that a widow could 
not be asked to disclose conversations 
between herself and her late husband. 

The game principle was applied in 
O'Connor v. Marjoribanks (1842, 6 Jur. 509; 
4 Man. & G. 435), where it was held that 


‘evidence given by a widow in an action 


by her husband's executors to recover a 
chest of plate, to the effect that she had by 
her husband's authority pledged the plate 
to the person from whom it was sought to 
recover it for money advanced to her, had 
been improperly received. It was recalled 
that in Burridge v. Minter (10. & P. 364) 
the widow of a deceased person had been 
held to be a competent witness for a 
plaintiff in an action brought against the 
executors of such person on a promise 
made by him in ‘his lifetime. On the 
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authority of this decision counsel argued 
that the broad principle that a wife never 
could be admitted to say anything respect- 


ing her husband had been much narrowed’ 


down, and that it merely went to the extent 
that it was only when the husband was on 
his trial, or was interested in the effect of 
the evidence, that the testimony of the 
wife could not be received. It was sought, 
moreover, to draw a distinction between 
confidential and otfer communications. 

Chief Justice Tindal said that it was 
impcssible to reconcile the case last men- 
tioned and Monroe v. Twistleton. The two 
decisions were in direct oppositicn to each 
other, and it was for the court to say which 
of them had been “decided on points most 
in accordance with the policy of the law.” 
The court had been asked to confine its 
judgment only to cases cf confidential 
communication. That would be both 
dangerous and inconvenient. It was better 
to abide by Lord Alvanley’s judgment in 
Monroe v. Twistleton. That was “the 
sounder and better rule.” 

Mr. Justice Coltman said that it seemed 
to have been contended before the court 
as to what matters might form the subject 
of a wife’s examination, and what might 
not, after the husband's death. That no 
question could be raised on the point during 
the husband's lifetime was clear, nor was 
the rule confined to matters confidential 
only. There seemed more reason, therefore, 
from analogy, to hold that no such distinc- 
tion should be considered after the hus- 
band’s death. The cases being conflicting, 
the court had to make an election. The 
rule laid down by Lord Alvanley should 
be adopted, and anew trial ordered. Mr. 
Justice Maule observed that the law had 
laid down the rule, that to preserve con- 
jugal confidence, the husband was nota 
witness for the wife, nor the wife for the 
husband. There was no difference made in 
this case by the death of either party. It 
would just as much fetter each in their 
conversations to know that such communica- 
tions might be divulged after their death 
as during their life. 

The rule in this case does not. as was 
held in Davies v. Pritchard (1853, 20 L. T, 
Rep. 316 O. 8.), prevent the widow of a testa- 
tor giving in an action against her husband's 
executor evidence of conversations between 
the testatdr and a third party. The action 
in this case-was brotight by the testa or's 
nepbew against the testator’s executer. The 
plaintiff had lived with his uncle for many 
years agsisting in the management of hig 
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farm and receiving boatd and ledgintg in 
his uncle's house. The plaintiff claimed 
remuneration for his services, ands gave 
evidence as to an express verbal agreement 
made between himself and the testator 
therefor. The widow was called and gave 
evidence of certain conversations which had 
taken place between the-testator and the 
plaintiff in her presence, in which con- 
vergations the testator had promised to pay 
the plaintiff for his services at a specified 
rate. Mr. Justice Wightman held that the 
widow was a competent witness, and 
allowed the plaintiff's claim. 

Nor does the rule apply with reference 
to a severed relationship thought by the 
parties ab the time to be that éf marriage. 
Thus in Wells v. Fisher (1831, 1 Madd, & 
R. 99), it was held that a woman, whose 
marriage was void by reason of her having 
a former husband living, who was thought 
to be dead, might be examined to prove 
her supposed husband’s declarations which 
had been made while she lived with him 
as his wife. The woman was Called by the 
defendant to prove that her supposed 
husband—the plaintiff—had lived rent free 
in the defendant's house and gave certain 
services without expecting remuneration ; 
and it was objected that the witness could 
not be examined as to any knowledge 
which she had gained frem conversations 
with the plaintiff while she lived with him 
as his wife. , 

Mr. Justice Patterson said that he saw 
no objection to it. There never'was any 
valid contract of marriage between the 
plaintiff and the witness; and the con- 
nection, such as it was, being dissolved, 
there was new no bias upon the witness’s 
mind. 

There remains to be considered the most 
recent case on the subject, that of Shenton- 
v. Tyler (sup.), where, as has been in-. 
dicated, it was argued that the common law 
rule had been modified by sect. 3 of the 
Evidence Amendment Act, 1839. 

The facts of this case were indicated recent- 
ly.in the course cf editorial paragraphs, and 
need not, therefore, be set out in detail 
here. It may, however, be recalled that 
the plaintiff sought leave to administer to 
the defendant certain interrogatories con- 
cerning communications which had passed 
between the defendant and hes late hus- 
band. The plaintiff's case was that the 
said husband had during his life created a 
secret trust in her favour, that he’ expréssed 
to wife the wish that the wife should pay 
her £2 weekfor {ife out of his estate, and _ 
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thd on. the faith*of that promise the testator 
had-left the whole of hes residuary estate, 
which the plaintiff believed to be over 
- $70,000, to his widow. The plaintiff said 
‘that she had received the weekly sum 
named fora period of some three months 
after the testator’s death, after which period 
the defendant had ceased to pay anything. 
The defendant denied that any valid secret 
trust had been created in the plaintiff's 
favour by which she, the defendant, be- 
came bound, and she stated that any money 
which she had paid to the plaintiff had 
been paid voluntarily and by way of 
almsgiving, antl not by reason of any obliga- 
‘tion of any kind. 
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Mr. Justice Simends negatived the con- 
tention that the old common Jaw rule had 
been modified by sect. 3 of the Evidence 
Amendment Act, 1853. That section was 
to be read in conjunction with the first two 
sections of the Act, and, so read, it did not 
appear to modify the rule in any way or 
to create an exception in the case of a 
widow. ; 

The principle of common law as stated 
by Lord Alvanley in Monroe v. Twistleton 
had been reaffirmed in Doker v. Hasler, 
and in O'Connor v. Marjoribanks, and, in 
the learned judge’s words, ‘appeared to be 
absolute.” With that observation we may 
well conclude our inquiry.—The Law Times. 





UNLAWFUL-GAMING. 


What is unlawful gaming, within the 
meaning of s. 4 of the Gaming Houses 
Act, 1854 ? This mucheused section prohibits, 
on pain of maximum fine of £500 and 


twelve months’ imprisonment, the owner, . 


occupier or user of a house, room or place 
from opening, keeping or using the same 
for the purpose of unlawful gaming being 
carried cn therein. Does the term “unlawful 
gaming” include, for example, stud poker ? 

This interesting’ question was recently 
answered by the Divisional Court in 
Dalton v. Adelphi Club, Ltd. on Novem- 
ber 29, 1938 (82 Sol. J. 972). The game 
was that a card was dealt face downwards 
to each player, who looked at his card 
without communicating what it was to his 
fellow players. A second card was then 
dealt to each player with its face upwards 
and visible to all. The player with the 
highest card called and paid in a stake 
to the pool, and after him each player 
took his turn in calling. If a player did 
nct pay in the same stake as called ora 
higher stake, he dropped out. The same 
Process was repeated five times and the 
winner was the player left with the highest 
hand. Different combinations of cards were’ 
. allotted different values. 

Lord Hewart, in delivering the judgment 
of the Court, quoted from the judgment 
of Hawkins, J, in Jenks v. Turpin (1884), 
13 Q. B? D. £05, in which the unlawful 
game in quéstion was baccarat: “The 
unlawful games...are...every game of cards 
which: is not a game of mere skill; and, 
I ‘inclin€ to add, &ny other game of mere 
chance,..baccarat...is a game Qf cards. It 


s 
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is a game of chance; and although... 
experience may makeone player or banker 
more successful than another, it would be a 
perversion of words to say it was in any 
sense a game of mere skill. Itis, there- 
fore in my opinion, an unlawful game 
within the meaning of the statute.” 

The Magistrate had held that stud poker 
wag a game of skill and the appeal was 
by way of case stated. The Divisional 
Court reversed this finding and held that, 
whatever might be the degree of skill an 
experienced player at stud poker might 
acquire, that game as described in the 
evidence must always remain a game of 
chance. 

The Divisional Court also referred to the 
0. K. Socialand Whist Club, Ltd. (1929), 21 
Cr. App. Rep. 119, in which Jenks v. Turpin 
supra, was upheld, and whist was held 
to be an unlawful game “involving as it 
did at every turn the elementof chance, 
and multiplying and confusing the element 
of chance by progression of the partners 
throughout the evening.” .The Oourt also 
referred to R. v. Hendrick (1921),15 Or. 
App. Rep. 149, a decision to the same 
effect with regard to progressive whist. 

It is interesting that the bias of Courts, 
as it appears from the decided cases, seems 
to be heavily against regarding games of 
cards as lawful; other games have been 
held lawful without,.serious difficulties 
being raised. Dominoes has bean held 
not to be an unlawful game (R.-v. Aston 
(1852), 1 E. & B. 286), and even an 
automatic machine has been held to be 
lawful where the operator “placed a penny 
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in the slot and thereby released a ball 
which fell into a circular plate studded 
with spikes, which could be moved by the 
operator in an endeavour to direct the 
ball into one of three winning cups.” If 
successful, he got his penny back and also 
another’ ball permitting him to continue 
playing. There was no evidence that any 
played had played so successfully, but, on the 
other hand, there wis noevidence that chance 
predominated, or that the chances were 
not alike favourable to all the players. 
Avory, J. said that, in tke absence of 
such evidence, the proper inference was 
that it was a game of skill. See also 
Pessers, etc. V. Catt (1913), 29 T. L. R. 381. 
On the other hand, it has been held over 
again that automatic machines which are 
yun on the familiar pin-table principle are 
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illegal (Bracchi ied V. Rees .(1915), 25 
Cox Q. C. 133) and other. automatic machines 
providing sweets and presents have ‘been 
held illegal (Fielding v. Turner [1903]:1 
K. B. 867; Thompson v. Mason (1904), 20. Cox 
O. O. 641; Peers v. Caldwell [1916] 1 Ke B. 
371). Even if skill might predominate ‘if 
the «directions are followed, it has been 
held that, where usually persons téok-their 
chance without following the instructions, 
the game was illegal (R. v. Brennand 
(1930), 74 Sol. J. 788). 

In conclusion, it should be observed. that 
the question whether a game is unlawfal - 
or not is one of law for the Court to determine 
and not of fact for the jury, the question 
for the jury being merely whether in fact 
a game is one of skill or chance (R. v. 
Hendrick, supra).—The Solicitors’ Journal. 


Extracts from Contemporaries. 


Killing the Burglar. 

“The Birmingham coroner correctly laid 
down the law in the inquest on one William 
George Hart who not only committed 
burglary but attacked the occupants of the 
house he entered. To kill the felon in 
such circumstances is justifiable homicide. 
“A man is justified in repelling force by 
force in defence of his person, habitation or 
property, against one who manifestly 
intends and endeavours, by violence or 
gurprise, tocommit a felony upon either. 
In these cases he is not obliged to retreat, 
but may pursue his adversary till he finds 
himself out of danger; and if, in a conflict 
between them, he happens to kill, such 
killing is justifiable,” (Russell on Orimes, 
9th edition, page 512). 

Whata man may do may be done by a 
woman; and the woman of seventy concern- 
ed in the case in question was not back- 
ward in using her rights. ‘Her son picked 
up a gun and went upstairs and she 
followed, carrying, a flash lamp and a 
stick.” Far from retreating, “I thought he 
was going topick up a firearm and ad- 
vanced towards him with my stick.” 
After that the tough lady took three or 
four blows on her head and shoulder with a 
poker, and “in turn, broke her walking 
stick on him. He caught her by the throat 
and threwher on the bed.” Then she saw 
her son struck with the poker and called 
to him to fire, whith he did. She got up 
and helped to push the intruder down- 
stairs, and she sat on him while her son 
‘went for help. Then she set herself to 


a dreadful penalty to pay for his ‘crime: 
But Mrs. Winmill. aged seventy, comes 
well out of it.—Justice of the Peace. 


. Contempt of Court. 


Last week the new Court of Appeal, 
which for the moment consisted of Lord 
Justices Luxmoore and Goddard, had. an 
unusual experience. Early in the sitting 
they had refused an application by aliti- 
gant who had failed in the County .Court 
and asked for a new trial. The disappointed 
applicant did not take action of reprisal 
at once. ‘Like the expectant deer-stalker 
in his northern forest, -he waited till the 
Lords Justices rose and so presented a 
better target. Then he opened fire upon 
them with tomatoes. Nothingcould excuse 
such flagrant contempt of Oourt. If-any- 
thing could be said in mitigation, it is 
that the culprit chose a missile which, 
though it must . offend against dignity and 
comfort, is not likely to inflict physical 
injury. It was otherwise when an old time 
judge, ducking as a brickbat-crashed into 
the wall behind him, remarked, “Had I 
been an upright judge Ihad been slain.” 
There isalso that excellent chestnut about 
Vice Chancellor Malins who, when an 
offender missed him with an egg, said, 
“That must have been meant for my 
brother Bacon.” But he sent the offender 
to prison, and in this case we think that 
the order for six weeks’ imprisonment 
might well have been more severe. 
Perhaps the approach ef Ohtistm® may 
suggest a full* apology and the possibility 
of mitigation. [Ait does, the contemptuous 


. stop the burglar bleeding from the gun marksman will be lucky.—The Law 
. wound. Unluckily he died later of tetanus, Journal. e 2 . 
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P Early in the present month the Judicial 
Vommittes of the Privy Council gave an 
interesting decision on a much-debated 
punt in international law (Chung Chi 
on v. The King, The Times, Dec. 3). 
co as they finish their study of 
nae Atkin’s judgment must, we think, 
eel a legitimate pride in the prestige and 
authority of the academic side—if we may 
e call it—of their own profession. Treaties 
TRA been. made and conventions signed. 

erchants have brought actions to recover 
their ships, States have intervened to 
poroci their property or jurisdiction: 
iplomatists have functioned and certified 
-with due observance of the invariable 
rule that a diplomatist does not commit 
himself to anything definite. Violent 
speeches have been made by statesmen 
(such as Palmerston) about the rights of 
States. and: of their sujbects wherever they 
may be. Declarations of right and principle 
in the law of nations have been hurled 
about, like tomatoes in the Court of Appeal, 
without any accurate aim or careful thought 
a vo the results—near or remote. But 
My en, after all, the Judicial Committee 
lave to decide a big question, they spend 
little time in reviewing these interjections 
treaties, conventions, and so forth. They 
turn to Professor Brierly, who writes’ at 
Ọxford. - and to Professor 


Atkin, do these two gentlemen think about 
it? Oxford takes one view, and Cambridge 
the .othér. Both jurists support their con 
clusion by evidence of precedent, decision, 
juristic: authority, reason and common 
sense. They came lately before the Judicial 
Commiffee as expérts on the highly impor- 
tant question of the right of a State 
whose public armed slip “enters the 
. territorial waters of another State to keep 
jurisdiction over” crimes committed ‘on 
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C Oppenheim,’ 
worthily succeeded by a ae 
pacht, of Oantbridge. What, asks Lord ` 


° SHIPS AND STATES 


board. One view presented is that such 
jurisdiction is always and inevitably main: 
tained, and that no court of the receiving 
State can trespass upon it. The other view 
is that the visiting State, the State to which 
the ship belongs, has jurisdiction if it 
chooses to claim it; but that if it does not 
do so, the court of the host State may 
exercise it. The second view has now 
prevailed. It is a victory for Oxford over 
Cambridge which will compensate her for 
recent defeats in the football field. Joking 
apart, it is really important to mark that 
when you are advising on a question of 
international law you must look up the text 
books, consider their authors, decide which 
of them is the best, give your opinion 
accordingly, and be ready with your 
favourite author when you come before the 
court, ` 

In point of fact the vexed question of 
the right of a visiting State to claim juris- 
diction over crimes committed on her ves- 
sels in the waters of a host State was not, 
in the recent case, fully contested at the 
start. Within England's territorial waters 
at Hong Kong lay an armed ship commis- 
sioned for revenue service by the Republic 
of China. On board that ship was a 
captain—a British subject. and a youth, 
also a British subject. The youth murdered 
the captain, seriously wounded the next 
officer and retired to a cabin, where he 
unsuccessfully tried to kill himself. The 
bo’sun was left in command and, no doubt 
for good reason, did not close with the 
murderer. Instead, he called up the British 
harbour police. With the prompt efficiency 
which they no doubt display in alf emerg- 
encies, the police came along in‘a launch, 
took the murderer away, and placed him in 
a British hospital, where he was nursed 
back to life. The question then was who 
should try him. An appPlication for*his . 
extradition was made by the Ohinese , 


"Phe ‘proceedings " 
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Government. Extradition proceedings fof: 
lowed before the magistrate at Hong Kong. 
In defence to these proceedings, in which 
the Assistant Attorney-General supported 
extradition, it was shown by good evidence 
that the murderer was a British subject. 
So there could be no extradition. The 
Chinese Government took that” decision 
“lying down," or, k let us more properly say, 
they ` “acquiesced” ’ in’ it: “They never took 
any proceedings to have it declared that, 
British subject or not, the murderer was 
on a Chinese armed ship, and so immune 
from British jurisdiction. This fact does 
not emerge from our distinguished con- 
temporary’s report of the case. No doubt 
it will’ appear when we Havé’ Lord AtKin's 
judgment’ in full. “At any rate, it is made 
quite* clear from the’ admirable report’ id 


the court below (1937, Hong Kong Rép. 227, 


Ab soon as it was shown ‘py evidence that 
the murderer’ was a’ British subject, the 
President of thé Province of Kwang Tung, 
who Had writtén ‘a dignified letter to the 
Gévernor ‘of Hong Kong’ requesting the 
extradition of the murderer, took nid further 
ptéps. ` Probably His ‘Celestial Excellency, 
obsérving that the culprit’ was of Chinése 
parentage and bore a Chinése name, thought 
that be” was a subject ‘of the Republic. 
‘for extradition: were 
referred’ to'in the judgment of the Chief 
J ustice of’ Hong Kong ‘as “their proceed- 
ings’ i,e. , proceedings by the Republic of 
Chine. So wé may ‘say’ they were then, 
though the Attorney-General, or his junidr, 
supported ` them. “The failure to miake 
diplomatic representation after the magis- 


‘trate’ ktt Hong Kong ‘Had’ dismiseéd’ the 


application for exti adition amounted,’ said 
the Chief ‘Justice, to a’ willing waiver of the 
inimunity enjoyed by the crew of an armed 
Obinese ship while in British waters, from 


' the criminal jurisidction of British courts. ` 


“The extradilion ‘proceedings having 
failed, the ‘cabin boy was re-arrested, tried 
in our court’ for murder, and convicted. 
The conviction was upheld by the Full Court 
and has now been confirmed by the Judicial 
Commiitee. ‘Lhe’ dppellant was driven ‘into 
such a “position that Le had to plead that 
China cculd“not waive her rgut io try 
him’ ‘because, whether a british subject of 
not; he’s was’ on'a Chinese armed’ ship. He 
was thus ‘in the-difficult pcsition ‘that, 
having’ first relied cn his rights as a British 
subject 10 defeat the preceedings for ‘ex- 
tradition,” he ‘had later toconténd that ‘nd 
British ‘court could’ try ‘him. If he had 


succeeded in both arghments the state of 


Sites . 
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affairs would be*that, murderer if be was, 
no court at all couid try him. Lawyers 
are not devoid of common sense, and it was 
never likely that they would accede to 
arguments which would lead to such a 
result. ‘ Luekity, there was authority to the 
contrary ; but again, if one looks for its 
source, one finds it best not in- “express 
decisions or Acts of a Legislature, but in 
‘a dictiim of Chief Justice “Cockburn, col- 
iécted from a Report of the Royal Commis- 
sion on Fugitive Slaves which dates from 
1876. Thence it passed into the valuable . 
record of Wheaton (Vol. IL, p. 248). 
Cockburn admitted that there was no fixed 
rule, but said: 

“The rule which reason and goodness wou pja, 
as it strikés me, prescribe“ would be that 
regards the discipline cf a foreign ship ae wat 
and offences committed on board, as betweeii 
members of her crew towards one another, matters 
should be left entirely fo the law ‘of the ship ‘and 
that should the offender escapé to ‘the’shbre, "Ré 
should, if taken, be given up ‘to ‘the ‘commander 

_ of the ship on demand and should’ be tried’ on 
shore only if no such demand be made., .. 
whatever way the rule sliould be settled so impor- 
tant: a principle of international Jaw should: not 
be allowed to remain in its present unsettled state," 


As we say, Cockburn declares that in! ‘his 
day the rule was unsettled. His final rul 
is evolved from his own “reason and’ good 
sense.” We think the new ‘devisidn 
will do much to confirm it, at all events so 
far as our own country is concerned. ae. 


The passage quoted was singled out ‘fox 
quotation’ by the ‘Chief ` ‘J ustige at "Hon; 
Kong to support his view tiiat Jurisdiction: 
evéll Over an armed ship could be waived: 
by its sovereign. Lord ‘ Atkin, spéaking® 
for the Judicial Cominittee; fayoured it 
with‘ full quotation. He noted an opinion. 
of Sir Wiliam Harcourt, who was | Sup posed, 
to know a great deal abdut international 
law, ‘did indeéd sat in W héwel:’s Chair : at 
Cambridge, which was ia direct: conflict, 
with ‘it. Tois’ view was approved ` by; 
Oppenheim, whose’ latest” editor, Nang 
his work in 1937, puts it thus (Vol.” 

p. 666-7): 

‘At the'present time there isea customary "i 
of international law, universally” recognised’. that < 
the State owning the waters into which: fore eigi. 
men-of-war enter must treat them in every: point. 

as though they were floating portionseot their; 
flag-State... A ‘man-of-wat, with all persons 
and “goods” on board; remains under thé jurisdic 
tion of the flag-State even during her ‘stay’ ih. 
foreign waters. No legal proceedings can be taken: 
against her either for recgvery vf poss®ssion , or, 
for damages fop Collision or for-a salvage’ reward, : 
or for acy other cause. `.. Crimes ‘comtttitted’ tH- 
board by pefson&:in the service’ of’ the ‘vésstl: 

,are under the exclusive „jurisdiction of the cpm. . 

“Mander ‘and the oilfer Ai Home authorities., . : 


‘ 
+ 

+ 
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The, learned ‘Cambridge lawyers base 
their pinion on well-known decisions. As 
to recoyering possession, they, of course, 
found upon The Schooner Exchange v. 
McFadden, (7) Cranch 116, Pitt-Cobbett 
I 260). That was a historic case decided in. 
the era of the great Napoleon. He seized 
a United States merchantman off San 
Sebastian, converted her into a warship, 
and commissioned her under a new name. 
In her new dress she somehow came into 
‘a United States port. Her former owners 
„gòt out a writ for re-possession. After two 
appeals théy wtre dismissed" by a historic 
judgment of Chief Justice Marshall. It is 
clear, however, that he based tie exemp: 
tioh of the armed ship of the visting power 
où the consént of the sovereign of the 
waters which she visits: It would not be 
ccrrect to say that dn armed ship of war of 
- State A comes into the waters of State B 
absolutély of her own right, and that B's 
interference with her would be an act of 
war. Ths cotrect view is that B usually 
consents to the sovereign of A exercising 
jurisdiction over his ships while they are 
in B's harbotirs or territorial’ waters. 
Floating islands they may be, but it is by 
the éorsent of the littoral State that they 
até so. As for damage for collision, of 
course, Oppenheim can rely on the Parle- 
ment Belge (42 L. T. Rep. 273; 5° P., 
Div. 197), wheré the Court of Appeal’ dis: 
allowed á claim against a Belgian State 
mail’ boat for damdges for collision. in 
Dover Harbour’ The details must be 
omitted. Lord’ Justicé Brett, in his 
central sentence, said that every State 
déclines to exercise jurisdiction over the 
pérson of the sbveréigi or ambassador of 
any other State or over the public property 
of any State, including its public vesseld: 
‘So much’ for the Cambridge opinion. But 
Oxford takés a different view. In adjudicat- 
ing: on the réceiit case, Lord Atkin quoted 
at length from Professor Brierly’s Law of 
Nations: The learned Lord, we may notè, 


qtidted from an, edition of 1928, so it seams’ 


tit his librasy, like’ that of the Chief 
Justivé of Hong Kong, stahds in need of 
reiovation. There is a new and very 
hdtidy Brierly of 1936, where, on p. 144, 
the’. pissage ai in the judgment’ will’ 
bê found,’ “Exterritoriality” is denounced 
as dil’ objectionable’ térm, fictitious, mia: 
légdingy para A to’ lead to the dedug- 
ti6n' of untrue’ legal conaéquéndés. At 
nfdst, it mediis only that, A. an B.'s ake 
ritory Had some immunity from Bs jutis: 
di6tiog”;- bub‘it’ does’ mot -hdlp anybody tv 
š d 
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gay how far that immunity goes. And so 
it is dismissed as an unsafe guide. 

We are not sorry. We remember that 
after the War, when a good many States 
had requisitioned ships and were trading, 
this immunity gave rise to some scandalous 
results. T..0ok, for example, at the Porto 
Alexandre (122 .L. T. Rep. 661; (1920) 
P. 30), which evoked some caustic remarkes 
from Lord Justice Scrutton. The ship was 
a Portuguese State vessel. Of German 
origin, she had come to the Government of 
Portugal by a decree of its own Prize Court 
and been turned over to its Ministry of 
Shipping. She was in the Mersey on ati 
entirely commercial venture and went 
aground there; but three Liverpool tugs 
got her off and salved her. The Portuguése 
authority refused to pay salvage, and 
a writ in rem against the owners. was 
reluctantly set aside by Mr. Justice Hill, 
who was upheld on appeal. Lord Justice 
Scrutton practically advised salvors to leave 
ships of this kind on thé mnd until some 
security fror the owners was in hand. This 
would be effective; but we fear some 
of. our narrow rivers might be block- 
ed., The Tervaete (128 L. T. Rep. 176; 
(1922) P, 259) carried the matter little 
further. It merely decided that the pri- 
vilege or immunity of the State trading 
ship is sə, strong that’ no maritime lien 
atisés of thé kind that is dormant while 


she is in State ownershi p, but revives or 
emerges if and when she passes into, 
private Hands. To hold sucha lien good 
would really be to impoverish the sovereign 
owner, whosé ship would certainly be worth 
less in the’ market if sie had this sword 
of Damöċles hanging over her than if she 
had sot. The position of a ship which is 


merely requisiticned a was The Messicano’ 


(1916, 32 Times L. Rep. 519) may be 
different. All that was decided there was 
that while a ship , was under the con- 
trol of the Italian Government by 
requisition shé should not be arrested 
in’ a collision action. The Broadmayne 
(114 L. T. Rep. 891; (1916) P. 64) had 
already decided the pointin the case of a 
ship requisitioned by the British Govern- 
mènt. 5 

We leave the topic with a sense that 
justice, has been done. For, ourselves we 
should prefer to dddiite an argument which 
was not necessary for the recent decision 
bit might have’ served in more difficult 


circumstances to, settle the case, The’ 


Chinese armed ship could not keep order 


4 my 


within*het oWortimbérs:’ “Her commanding ° 


os 
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officer, at the critical moment, did not, 


attempt to tackle the murderer. Like a 
wise man he sent for the British police 
and asked them to seize and take away 
their murderous cabin-boy. The British 
police answered his call, tackled the 
murderer and brought him out of danger 
to himself and others. Surely this is 


12910. 
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enough to briag fhe jurisdiciion, of the 
British courts inté activity. Howevey’ wé 
are glad that the case was argued out on 
grounds of high principle. [et us ask our 


readers to note it as a landmark on the.’ 
ill-charted map of interaational law — The 


Law Times. 


COMPANIES: OFFICERS AS AGENTS 


The question how far a person dealing 
with a company is entitled to assume 
that en officer of that company is a duly 
qualified agent in relation to Various 
transactions has been considered in a large 
number of cases. In the most recent of 
them, Clay Hill Brick and Tile Company, 
Limited v. Rawlings (159 L. T. Rep. 482), 
a purchaser of goods, acting in good faith, 
paid the price thereof by cheques payable 
to the order of the managing director of 
the company from which they had been 
purchased. The managing director, who 
had represented himself ss having 
authority to receive payment on behalf of 
the company, subsequently misappropriated 
the proceeds of the cheques. The company's 
afticles of association empowered the 
directors to delegate any part of their 
powers, but no delegation had in fact 
been made to the managing director of 
the power to receive payment of debts due 
to the company. In these circumstances 
the company brought an action against the 
drawer of the cheques for the price of the 
goods. 

‘Among the important authorities upon 
questions of this nature attention should first 
be drawn to British Thomson-Houston 
Company, Limited v. Federated European 
Bank, Limited (147 L. T. Rep. 345; (1932) 
2K. B. 176), which was an action on a 
guarantee. A document.purporting to bea 
guarantee and given tothe plaintiffs was 
executed in this form: “The F. E, B., Ltd. 
signed N. P.” N.P. was a director of the 
company. During the course of negotia- 
tions he had written to the plaintiff sign- 
ing the letter “for and on behalf of the” 
the ‘company, “N. P., chairman.” The 
action was brought to recover the sum 
alleged to be due under the document, and 
in answer to a summons for judgment, the 
manager of the company made an affidavit 
= to the effect that the company had not 
executed the guarantee, since any such 
guarantee had to be executed by two 
directors. The Court of Appeal upheld the 
. decision of Mr. -Justice Macnaghten to 


the effect that the company wasliable. In . 


this case the company’s articles of associa- 


tion empowered the directors to delegate `’ 


to one or more of their own body such of 


the powers conferred on them as*they might 


consider necessary for the business of the 
company and to determine who should be 
entitled to sign on the company’s behalf 
(inter alia) contracts and documents. The 
guarantee, Lord Justice Greer intimated, 
had been signed by a person who was the 
chairman of the board of directors. Some- 
one must represent the company for the 
purpose of conducting correspondence—it 


might be a secretary, or the managing. 


director, or some other officer—and he must 
have authority to bind the: company by 
letters written on its behalf. The person 
chosen by the defendants for this purpose 
was the chairman of the board, and the 
defendants had represented by their chair- 
man that the plaintiffs could rely on the 
guarantee of the defendants as the act of 
the defendants. They were, tkerefore, 
responsible for those acts which they had 
held him out as having authority to per- 
form. l 

Lord Justice Slesser drew attention to 
the following words of Lord Justice Atkin 
in Kreditbank Cassel v. Schenkers, Limited 
(136 L. T. Rep. 716; (1927) 1 K. B. 826): 
The person [relying upon the articles] is to be 
in the same position as if he had read them, 


and if he had, all that he would see would | 


be that the directors had power to nominate 
the particular individual who could sign 
bills of exchange. In such a Case a person 
reading the articies would be in no better 
position unless he went further and inquir- 
ed whether or not the directors had in fact 


nominated that particular individual to sign, 


the bills.” On the other hand (it was said): 
“Tf you are dealing with a director in a 
matter in which nomrally a director would 
have power to act for the company you are 
not obliged to inquire whether or not the 


formalities required by the articles have 


been ‘complitd ‘with before he exercises 
that power.” In British Thomson-Houston 
IN oe 


~ 
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Company, Limited v. Federated European 
Bank, Limited the court was dealing with 
acompany having four directors, of whom 
one described himself as the chairman, 
and, in one case, signed a document as 
“N. P., Chairman.” The plaintiffs, Lord 
Justice Slesser intimated, were dealing 
With that individual in a matter in which 
normally a director would have power to 
act, and they were entitled to assume that 
‘they were dealing with a person who had 
the authority of the company to execute the 
contract sued on. | 

One of the „grounds of the decision in 
Houghton and Co. v. Nothard, Lowe, and 
Wills, Limited (138 L, T- Rep, 210; (1927) 
1. K. B. 246; affd. (1928) A. O. 1), was that 
(we quote from the headnote cited by Lord 
Justice Greer in the British Thomson- 
Houston case) ‘although a person who con- 
tracts with an individual director or servant 
of acompany, knowing that the board of 
directors has power to delegate its authority 
to, such an individual, may, under certain 
circumstances, assume that that power of 
delegation has been exercised and that he 
may safely deal with the individual in 
question as representing the company, he 
cannot rely on the supposed exercise of 
such power if he did not know of the exis- 
tence of the power at the time that he 
made the contract.” 

In the British Thomson-Houston case 
there were adequate grounds for the deci- 
sion apart from Houghton’s case, and it 
was unnecessary to consider how the fore- 
going proposition was to be reconciled 
with Mahony v. East Holyford Mining 
Company (L. Rep. 7, H., L. 869). The effect 
of that decision, and of Royal British Bank 
v. Tarquand (1856, 6 E & B. 327), is that 
if a company’s articles of association confer 
a power, Persons dealing with the com- 
pany, though deemed to have notice of the 
extent of the power, are not bound to 
inquire into the “in-door management” of 
the company to see whether the power has 
been properly and regularly exercised with 
‘all the prescribed formalities. If persons 
dealing. with%he company find an officer of 
the company openly exercising an authority 
which the directors have power to confer 
upon kim, they are relieved fromthe duty 
of further inquiry and, are entitled to 
assume that the power has been regularly 
and duly conferred, 

The. position is summed up in a valuable 
note appended to the.reporvof the British 
Thomson- Houston 3 
K. B. at p. 183), where it is stated that the 


° 
d 
+ 


d è 


Compamy’s case (1932)- 
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Authorities seem to warrant the following 
propositions : 

“If in an action against a limited com- | 
pany the plaintiff relies upon an. act of:an 
officer of the company, then : 

“(1) If the company has only a limited 
power to do the act, e.g, a power to 
borrow up toa certain’ amount, the plaine 
tiff is affected with notice of the limitaticn: 
Fountaine v. Carmarthen Railway Company 
(1868 L. R. 5 Eq. 316). 

“(2) If the articles of association of the 
company give the officer authority to do 
the .act provided certain directions are 
observed, and the officer purports to do 
the act, the plaintiff is entitled to assume 
that the directions have been followed: 
Royal British Bank v. Turquand (sup.); 
Re Tand Credit Company of Ireland 
(1869 L. R. 4 Oh. 460); Mahony v. Hast 
Holyford Mining Company (sup.); County 
of Gloucester Bank v. Rudry Merthyr 
Colliery Company (72 L. T. Rep. 375; (1895) 
1 Ch. 629}. 

“ 3) Ifthe articles merely empower the 
directors to delegate to an officer authority 
to do the act, and the authority purports 
to do the act, then (a) if the act is one 
which would ordinarily be beyond the 
powers of such an officer, the plaintiff cannot 
assume that the directors have delegated 
to the officer power to do the act; and if they 
have not done so, the plaintif cannot 
recover: Premier Industrial Bank y. 
Carlton Manufacturing Company (99 L. T. 
Rep. 810; (1909) 1 K. B. 106); Houghton 
and Co. v. Nothard, Lowe and Wills 
Limited (sup.). But (b) if the act is one 
which is ordinarily within the powers of 
such an Officer, then the company cannot 
dispute the officer's authority to do the act, 
whether the directors have or have not 
actually invested him with authority to do 
it: Mahony v. East Holyford Mining Com- 
pany (sup.) ; Biggerstaff v. Rowatts Wharf 
Limite 4 L. T. Rep. 473; (1896) 2 
Oh. 93); Day v. Pullinger Engineering 
Company (124 L. T. Rep. 534; (1921) 1 
K. B. 77); Kreditbank Cassel v. Schenkers 
Limited (sup.)” The learned reporter algo 
submits that actual knowledge on the part 
of the plaintiff of the contends of the 
articles of association is irrelevant except 
to an issue raised as to his bona fides, 

The third of the foregoing propositions 
was accorded judicial approval by Mr, 
Justice Tucker in Clay Hill Brick and 
Tile Company v. Rawlings (sup.). The 
learned judge intimated that it could not 
be said that to receive payment im cash, 


10. . 


was. beyond the power of a managing 
director or chairman of a company. He 
might not be the usual person to receive 
such sume, but that was a very different 
thing from saying that he had not the 
power to receive them. The managing 
director, in the position which he held in 
the company was an officer who would not 
ordinarily be empowered to recéive a 
payment in cash, but asa result of one of 
thé company’s ‘articles’ empowering the 
directors to delegate “to any manager... 
any of the powers—for the time being 
vested in the directors’ as between him- 


self and the defendant, he might be so' 


entitled: “I think,” the learned judge said, 
“that the result of that article, the law 
being as I „understand it; is that, there 
being in fact power to confer that 


authority upon [the managing director], so 


far as [the . defendant} was concerned, it 
must be taken that he in fact had ‘thé 
authority which he was 
exercise—that is, with regard to the receipt 
ofc 7 5 

a Lordship then held that cheques in 
the eo in question were equivalent to 
cash, and that thé defendant had discharg- 
ed the obligation which lay upon him to 
pay the price of the gcods received. The 
second proposition, it was 
followed from the decision in Bradford and 
Sons v. Price Brothers (1923, 129 L. T. 
Rép. 408) concerning which a few words 
must be said in conclusion. 


In this case the plaintiffs engaged W. to’ 


manage a branch business for them, and 
authorised him to receive payment in cash 
for coal supplied by 
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indicated;: 


them to their 
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.customers. Thèse; i luding the détentay; te, 
“had been: notified that all cheques mu 
made payable to the plaintiffs’ order. ad 
not to the order of W. Thé defendants’ 
paid for coal supplied to them by chequés 
made payable to W.'s order, and the la tter 
paid certain òf them into his own’ account 
and embezzléd the procéeéds.. It’ wag held’ 
that, as W: was authorised to réééive 
payment in cash, the defendants’ indébted- . 
néss was discharged; when the chéques’ 
were honoured, notwhstanding’ thé notifica= 
tion that all cheques must be ma payable’ 
to the plaintiffs’ order. 

The notice, Mr. Justicé McQardie intinjat- 
ed, did not prohibit the paymertt of cash; 
they only dealt with | thé form’ of cheques, if 
cheques were given. The facts were 
covered by the decision of the Housé of 
Lords in International Sponge Importe?s, 
Limited .v. Andrew Watt and Sons (911) 
A..0. 279). The notices in that cass’ were: 
“Ohequés to'be crosséd ‘Natioilal Bank of 
England, aje payees.” All chequés to bé' 
made payable to International Sponge’ 
Importers; Limited. " A traveller induced 
the defendants in'that case to pay him for 
sponges sold and deliveréd by uncrossed 
cheques drawn in`his favour. The payments 
were held to bë valid indstnuch' as the 
notices did not clearly coavéy to the đe“ 
fendants an intimation that thé trdvéllér 
was not’ authorised: to receive payment ih 
cash’ or by cheque in his favour which ty 
could cash at once. There’ hdd bèdi no 
plain intimation that'neither cash nor ahy 
payment save in the préscribed form was 
a be mate to the traveller.—Thé Law 

imes. 





Extracts from Gontemporaries. 


A ‘Marrlage Irnbroglio. 

At Sussex , Assizes, , Lewes, on Friday of 
last week, Thomas Joseph Treanor, forty- 
two, hotel worker, stood charged with 
bigamously . marrying Miss Anderson at 
Oxford, in July, 1930, and Miss Davis, at 
Oliithester, in January, 1978, and making 
* falhe entries’ for, the purpose of procuring 
those" anions. For the prosecution it was 
submitted that although the, fact that 
Tréaior might have had no nowlede of 
his real wife for seven’ years might be a 
defeiidé to the first bigambus marriage, it 
could bé no, defénce to the second. Other- 
wike a man in thé defendant’s circum- 
stances could go‘up and down the country 
ruilling women and gay in defence that for 


seven years,he had not. known his wife 
was alive. Mr. J ustice Atkinson said that 
if the frst bigamous marriage was 
believed to be legal. that did not make it a. 
legal marriage., If the defendant believed 
it was legal and yet married a second time, 
could he then say, “By mercifu? providence: 
that last marriage of mine turned out to 
be a bad one”-—and_s0 escape the. penalty ? 
Counsel for the prosecution said that no 
evidence would he, offered regarding: thé 
first alleged , bigamous marriage,: and the 
jury returned a formal verdict df Not-G uilty 
on the first count... Mr. Justice Atkitisén 
said: that the second. alleged bigamous 
marriage raisede an yinteresting: point which’. 
should be determined hy the Oourt cof 
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App Seal. He (his Lordship) would deal 
Wi th “the case on the assumption that the 

second“ bigamous marriage was a crinie, 
but Sippositig Treanor succeeded on the 
‘point, tt would ` not alter the fact of the 
moral guilt.” 


The Legal Background. 
“*Bigamy, it” will be remembered, was 
wee a purely ecclesiastical  ‘dffence, 
in 1603, by 1 Jac. 1, c, IL, it was made 
a ta pital crime. It is, of course, Dow re: 
gulated by ‘the Offences against the’ Person 
‘Act (1861), section '57 of “which Provides 
that” ‘a ‘begamist ‘shall be liable ‘to ‘be 
kept in penal servitude for any term not 
exceeding seven years. N othing in seç- 
tion. 57, however, is to extetid; “inter alia 
to the | case of a person ‘ marrying a second 
‘timé whose husband or wife shall’ have 
teh continually absent from such ‘ person 
for ‘the space of’seven years then last past, 
and ghall ‘hot have been known by stich 
Pan to be living within that time.” i e. 
any moment of time during the seven 
aal (Reg. v. Cullen, 1040). Where 
absence for seven years is proved, it is for 
the” prosecutor, generally speaking, to show 
thatthe prisoner knew his wife to be alive 
at some time dusing the beyen years, but 
here there is no evidence of the parties 
to the original marriage having separated, 
or asto when, if they ` ever did separate, 
they last saw’ each other, it was held’ in 
Reg. V. Jones (1883) that phe prisoner was 
rightly convicted. Even though the full 
séven years have not elapsed™ before ‘the 
second marriage, the prisoner will | escape 
if he proves’ that ‘at such’ time he, in good 
faith and én réasonable grcunds, believed 
that h.s wife was dead, but such bona fide 
belief’ is not sufficient unless ‘ proper and 
réasonable inquiriés have “béen™ made. He 
must hot dct ‘on mere rumour. Wilful 
ae does not deprive a prisoner of the 
defente : (Ret v. Faulkes, 19043). ‘The 
absenée for the statutory period, or bona 
fide belief, does not render the second 
mar riage vaid, That elemen tary rule is 
often’ “forgotten, and its’ existence has 
caused blameless people considerabie anxie- 
ty." As is noted iu that mine of informa- 
tión, Eversley on Dimestié Relations, the 
chiidren of such a mariiage are in England 
illegitimate, but the ` union is recognised 
by tħe Sdottis law, which follows the 
canon, s0 far as to render tthe children of 
such a matrimonium putætivim legitimate, 
though the union itself be void. it is of 
course a defente to an indictment for 
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' bigamy that the first marriage was absolute- 
ly null and yoid by reason of a prior 
subsisting marriage or for any other reason. 
—The Law Times. 


Problems of Evidence. 

ankind craves for truth, even when it 
is of not the slightest importance: witness 
the ‘zeal in cross exanfination of some of 
the less experienced members of the pro- 
fession. Witness too the eagerness of 
the “Baconians” to search the grave of 
Spencerin Westminster Abbey for laudatory 
verses which might have been cast into 
it by Shakespeare. They hoped appar- 
ently to ‘find a poem either in Bacon's 
authentic writing or signed in it. Of course, 
a poem signed “Shakespeare,” in another 
hand, would not have concluded the contro- 
versy. "Lihat would have been merely a 
ruse to keep identity concealed. 

The poets are said salso to have cast into 
the grave the quills with which they wrote 
their tributes, as too worthy to be put there- 
afterto baser uses. Shakespeare's quill, was 
no doubt, a borrowed plume. 

It is not to be taken from these observa- 
tions that Wo are throwing open our 
columns ` to the Bacon-Shakespeare contro- 
versy. Rather than do that the editor 
would make a statutory declaration that 
everybody's writings were by somebody 
else (there is a good deal of internal evi- 
dence that this is so, especially in the case 
of Jane Austen and Lord N elson), or even 
that the writer of this note is not himself, 
būt another man altogether. 

Another search for evidence of a much 
more gruesome kind has been proceeding 
at Perranporth, where portions of a woman’s 
body ‘have been found on the sands. 
Amazing industry ‘and partience are devoted 
by police and experts to such investigations, 
which are sometimes unexpectedly fruit- 
fol—Justice of the Peace. 


Counsel's Risk 


“Tf you try tobe in two places at ance," 
said the Judge recently at Manchester 
County Court, “you should have someone 
else inthe Court where you cannot -be.” 
Oounsel replied that he thought he should 
have been back in time. “But you weren't" 
the J udge replied: “The case has been 
struck out.” The case was tirstin the list 
after the hearing of applications for dis- 
charge from. bankruptcy, Counsel had 
been told beforehand that if he wanted 
any indulgence, he must make some come? 
munication to the other side, but apparently - 
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he had not done so. He had notified the 
court that he would atiend as soon as he 
possibly could. A settlement had to be 
- mentioned in another Court; arriving at 
the second place 20 minutes after his case 
had been called, he declared that the Judge 
in the other court had been three quarters 
of an hour late. “You ran that risk,” said 
the Judge, “and the risk did not come off.” 
Only the “ silk“ may have a lawful alibi: 
he alone, according to professiona] usage, 
may properly be in two courts at the same 
time; his competent juniors are there who 
sit and watch, who taketheir notes and 
step into the breach. But the busy junior-- 
or busy for the day—who appears alone. 
must send his “devil” to the ‘other court” 
—as he, too, once was sent and achieved 
his early briefs. He fails in this at his 
peril, and—the “ devil“ will say, as well 
asthe learned Judge—not without a certain 
poetic justice.—The Law Journal. 


Night Playgrounds. 

While the Access to Mountains Bill is 
designed to increase the opportunities for 
one form of healthy recreation, which in the 
nature of things can only be enjoyed by 
natural light and in the most rural 
surroundings, a practical step to improve 
the facilities for recreation has just been 
taken experimentally in London. This is 
the lighting at night of the playgrounds 
of Council schools, so that (on winter 
evenings in particular) children and soung 
people may have recreational facilities 
other than those provided by the streets 
or by organised boys’ and girls’ clubs— 
which do not appeal to all of them. This 
is the kind of step which is so obvious that 
nobody thought of it earlier, We should 
like to see greater use made in this way 
not merely of school playgrounds, but of 
public parks and recreation grounds, by 
opening them late in winter as in summer 
so that those who are at school or other- 
wise cccupied by day can make the most 
of them. Intco many cases local autho- 
rities still lock the gates at dusk. While 
the school playground is a small area 
which can easily be lighted, the lighting 
could not extend to more than a portion 
of the ordinary park-or pleasure ground 
but this would, we bink, be well worth 
. while. Let it be granted that there are 
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risks attendant on the opening of pleasure 
grounds at night; that some people who 
got into the lighted area would be sure to 
wander off into the darkness. With the 
spread of education the risks probably 
diminish; in any event it is doubtful 


whether the practices which it is -desired 
to exclude do not occur, elsewhere, when 


the parks are shut, just as they may do: 


in the fields outside a country town. For 
the big city or industrial’ area the 
lighting at night of a portion of a park or 
playing field would be a great asset to 
the fitness movement.—J ustice of the Peace. 


Sewer Rats In Streets. 

Some interesting problems are suggested 
by the statement that recent heavy rains 
drove rats at Mile End up into the road- 
way. The first question is one of fact; 
namely, whether “many” of the rats, as 
stated, were more than one foot long— 
we suspect this is a measurement from tip 
to tip. A woman is said to have been 
followed into her house by some of therats: 
did they do this of malice aforethought, 
like the three blind mice, or in order to 
evade arrest, knowing that somebody had 
dialled 999? The Police in fact arrived, 
descended from their car, and joined the 
rab hunt: this must have been a cheery 
sight for the natives. ` Thirdly, is anybody 
liable (since our modera fashion is to seek 
a scapegoat)? Sewers are occupied land 
within the meaning of the Rats and’ Mice 
Destruction Act, 1919; see the proviso to 
section 2. Prima facie the London County 
Oouncil are, therefore, liable to prosecution, 


‘for failing to take such steps as are neces: 


gary and reasonably practicable to clear the 
sewers of these creatures. It is, however, 
probable that they are in fact doing their 
best, and ifso, the Minister of Agriculture 
and Fisheries is unlikely to make a default 
order under section 3 or authorise a pro- 
secution under section 7. All the same, 


looking to the increase in thee numbers of’ 


the rats which is commonly said to have 


taken place, and to the danger of disease | 


which is now known to arise if rags get 
among the human population, if seems 
unfortunate that the resources of civilization 
are not enough completely to exterminate 
them.—J ustice of the Peace. e . 
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PRINCIPLES OF PLEADING 
[Lecture delivered at the University College of Law, Nagpur, by the Hon'ble 


Itis often said that itis impossible to 
persuade the legal profession in India to 
follow the rules of pleading laid down in 
the Civil Procedure Code, which rules in 
turn reflect the later development of the 
highly technical and scientific system which 
was developed in England between the 12th 
and 19th centuries. 

It may perhaps helpto an understand- 
ing of the merits and purpose of this system 
if one explains howit arose and in the 
broadestoutline why it exists. It is, in mv 
opinicn, frequently of real assistance in 
dealing with a difficult subject to see how 
the mind of mai first thought ofthe idea. 
For example, many people who find it 
difficult to understand the differential cal- 
culus might find light if they read what 
Gregory said in the 17th century about 
tangents to curves and infinitesimals and 
what Newton had to- say about fluxions 
because they were approaching the matter 
from first principles and reasons and were 
not encumbered by avast mass of specias 
lized learning. They expressed the matter 
in its simplest form. 

Inthe same way if one goes hack to the 
beginning of pleadings and see what it was 
that ordinary practitioners were trying 
to do six centuries ago when they were 
pleading in Court, it will give one an in- 
sight into what is behind the pleading of 
to-day. In the time of Bracion (13th century) 
every different kind of action was com- 
menced with a special writ. A litigant com- 
menced a proceeding by going to the 
Chancery and buying the appropriate writ. 
It was very important to buy the right writ, 
because if he bought the wrong one, when 
ke came tq tell his story which was called, 
in Norman-Frenth, ‘count’--he would dis- 
close facts which showed that he had a 
cause of action different from that appro- 
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Sir Gilbert Stone, Chief Justice, High Court of Judicature at Nagpur]. 


priate to the writ. There would, as a cons 
sequence, be what was called a ‘variance, 
and his opponent on drawing the attention 
of the Court to the variance would obtain 
judgment. | 

These writs, which have curious Anglo- 
Norman names, were very numerous and 
sometimes hardly distinguishable one from 
another as regards tke facts which made 
the one appropriate and the other not. 
But not only did the choice of a wrong writ 
lead to the danger of a loss of the case by 
the plea of variance but also the wrong 
writ might impose on the plaintiff a proce- 
dure which was very inconvenient. To 
give two well-known writs: the writ of 
mort d’ancestor and cosinage were writs that 
were obtained by a person who was claim“ 
ing possession in right of the title of a 
predeceased person. 

The difference between the two, as res 
gards the facts necessary to be established 
to make the one or the other appropriate, 
depended upon the relationship between 
the plaintiff and the predeceased person 
but as regards procedure, the two were 
entirely different, and the one was much 
more favourable than the other to the 
plaintiff. As a consequence of all these 
different forms of action which had to be 
started by the purchase of the appropriate 
writ, which writ could not thereafter be 
departed from, it became early the practice 
of the English Pleaders to be very careful 
at the very outset ofa case to get the facts 
analysed so as to findout what section lt 
was that was being brought, and it be- 
came amatter of considerable skill, if it 
were at all possible te choose .more than 
one, to choose that one which would give 
the plaintiff the best chance of success. 

Upon the form of action depended the 
type of proof, and the the type of proof, in 
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those days, was very different from what 
itis now. Sometimes the case was decid- 
ed by battle, sometimes by ordeal, some- 
times by compurgators (who were people of 
good character who would come and swear 
not tothe facts but to the worth of the 
litigant) and sometimes. by ‘sectares’. 
Sectares were partisans (that is what the 
word means), and in Norman-French were 
known as suitors, and it was one of the 
defence that the defendant called upon 
the plaintiff to make good his suit that 
amounted . to a request that the Court would 
examine the suit, the suit being, rot an 
action, but the partisans who came with 
the other side tosupport his cause. The 
examination consisted in the questioning of 
these partisans as to what they knew of 
the case, and if they gave satisfactory ans- 
wers, the allegations which they had come 
to support would be entirely established. 
From all this it will be seen that the 
lawyer atthe very outset had to choose 
his cause of action in a way which gave 
his client the best chance, and in order to 
do that he had toccnsider the facts and 
consider what possible causes of action 
those facts led to, and then out of those 
possible causes of action he had to choose 
the cnethat would offer the best chance 
of success. If his client was a man of 
‘power and regard the best chance of suc- 
cess would possibly be‘battle’ or compur- 
gators. If his client had facts that could 
be spoken by an array of trustworthy wit- 
nesses the best chance would be a cause of 
action that brought in the suit. 
' Having got his appropriate writ the par- 
ties then appeared very much as they 
appear to-day before a Judge in India at 
fhe time of the settlement of issues, and they 
orally stated their position. The plaintiff 
made his count or told his tale being ex- 
ceedingly careful to use exactly the right 
words and onno account to be at variance 
“with his writ. He had toend up kis tale 
by saying, “I support this statement by so 
and so and soand so,” because he would 
not be listened to unless his statement was 
supported by witnesses or rather suitors, 
even, though thereafter the suitors would 
pever be examined and the proof would 
be, say, by compurgaters. When the plaint- 
iff had made his statement, the defendant 
“would be called on. The defendant, at first, 
in the beginning of the history of pleading 
had only one pcssible course totake. He could 
make a bare denial of what had been said 
-and he could go cn and do one of two 
things; He could demand that the suit be 
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examined he could demand that hé be 
given the proof. He could also, it is true, 
object to the suit on the ground that they 
were improper suitors and: eliminate them 
one by one, and if he could by that means 
get them down to one, then the plaintiff's 
Case was dismissed for it had to be sup: 
ported by a snuit of at least two. He could, 
for instance, object to a suitor on the. 
ground that be was a villain, that means 
to say, a person of servile. birth, or that 

e was an outlaw. But assuming that he 
took the defence that the stiitors be exa- 
mined then he abandoned all othgr defences 
and in modern terms simply put the plaint- 
iff to proof. Then the plaintiff's suit or 
partisans were examined and if they were 
found toknow anything about the facts 
the plaintiff won. Alternatively the de- 
fendant could demand the proof, which 
did not mean that he accepted the burden 
of proof but meant that he asked lo be 
allowed to prove that he was in the right 
by, for example, undertaking the ordeal of 
hot iron or some other ordeal or ‘law’. 

Next it was found that the bare denial 
often led to great injustice because al- 
though the defendant could not deny what 
the plaintiff had said, he still was in the 
right because of some fact which explained 
away all the facta thatthe plaintiff had 
mentioned and .showed that the defendant 
was in the right. For example, take the case 
given by Pollock and Maitland. The case 
is broughtby J against R. Itisfor pos- 
session of land. The allegation is that J 
was in possession and R dispossesssd him. 
The truth is that J was in possession, gave 
possession to a Villain of R's, which villain 
surrendered the p:ssession to R. Thus, in 
away, R could not maintain the position 
either that the Possession was not with J 
to start with or that the possession was not 
with R now, but he can explain the transfer 
in a way which shows that he is entitled to 
retain possession of that land. At a very 
early stage the bare denial was seen to 
work injustice, and so the defendant was 
allowed in his turn to make allegations 
after his denial which would explain how 
it comes that. even though the plaintiff's 
story so far asit goes is true, still the Tight 
is with the defendant. If he did that then 
the roles are changed. In turn in many 
cases the plaintiff would be gble to ex- 
plain the defendant's explénation and again 
the role of attack would be changed and 60 
on until at last one reaches a point where 
one is saying one thing and the othey is 
denying it. Then you get what comes to 
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be known as, the issue, gnd when the old 
form’ of trial had been abandoned and the 
old jury had been re-placed by the modern 
idea of jury you get astate of affairs where 
onthe pleadings you have the various 
allegations which led tothe various issues 
of fact and those issues of fact are what 
have to be tried and what have to be prov- 
ed. Who proves depends upon who it is 
that really alleges the fundamental fact 
underlying that issue leading the other side 
to deny that fact. 


For many centuries now the proof of 


issues has dep&nded upon two main things:. 


oral and dgcumentary evidence. For cen- 
turies most of the skill of pleaders has con- 
sidered in reducing the number of allegations 
tothe barest minimum sufficient to establish 
those ingredients which goto make up the 
cause of action. So even now as.in the 
first days when pleadings ‘were being 
invented the lawyer ought to consider at 
“the very beginning what cause of action 
he is pursuing. He should consider what 
are the things which he has to prove to 
establish that cause of action, and when he 
_ has made clear in his owo mind what the 
cause of action is, what are the various 
things which it is necessary to establish in 
order to create that cause of ac'ion, then his 
business is to réstrict his allegations to 
those things and to no otherg, for every 
Single extra allegation that he makes places 
an additional burden of proof on his client 
and throws him open to a demand by his 
adversary for particulars. 


It will be seen that you have thus to 
work out whether there is a cause of action, 
and if so, what. You have then, by 
analysis, to determine what are the 
ingredients of that cause of action, what, 
are the facts: which it is necessary 


You have then to allege those facts in such 
a way as to reduce their. number to a 
minimum, reduce their statement to a form 
which gives the necessary particulars and 
reduce their fcrm to one that opens one as 
little as possibfe to a demand for particulars. 
The facts are those fects only which are 
necessary to establish that cause of ac- 
tion. ° | 

Whatis a fact? The definition of fact 
would vary according to the kind of man 


that was speaking. It would be possible,- 


to argu® that these is no such thing as a 
fact and that what we really mean are 


. events. But when a lawyet ig speaking of ` 
acts'he is not thinking as a physicist - 
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ewould think, and he is not thinking asa 
philosopher would think. He is thinking 
of the various events which it ig possible 
to prove and his proof in the vast majority 
of cases would consist in the word of 


somebody that has seen or heard or had. 


received some other sensation relating to 
that event, or jt would consist in a docu- 
ment which contained 34 statement which, 
was the fact to be proved. The whole 
purpose of a trisl in the English mode is 
to be as fair as yon canto both sides. You 
do not want a man to win by catching his 
adversary. You want it to be a fair 
discussion, untramelled as far as possible, 
by technicalities, in which neither party 
is taken by surprise, and the trial will 
proceed according to the evidence of 
witnesses, oral or documentary, each side 
should in fairness be able to come into 
Court knowing what case he has to meet, 
what facts are going to be ‘alleged against 
him, so that he may, in his turn, have wit- 


nesses present, if such there be, and docu- . 


ments in Court if they exist, which will 
enable him to show that the facts alleged by 
the other side are not true. 

In order that any man may so arm 
himself with witnesses and documents, he 
must know with precision what fact it is 
that is going to be laid to his account, 
and for this purpose it is necessary that 
the fact should be delimited in point to 
space and time. 
be of little service to a defendant who is 
charged with running over the plaintiff in 
a motor car if the plaintiff merely said: 
“You ran over me ina motor car”, and the 
defendant thought: ‘Well this is strange. 
I did not know I had run over him or 


anybody in a motor car, but possibly ib. 


was that dark nightin Nagpur January 
lst"; and he gathers witnesses around him 


relating to an eventin which he ran on to . 


the payment on January lst in Nagpur, 
prepared to swear he knocked down nobody 


For example, it would , 


there, and then when he gets into Court . 


he finds that the plaintiff is not talking 
about what hippened in Nagpur on 


January Ist but what happened at Jubbul- . 


pore on March 3rd. The fact that the 
defendant had never been at Jubbulporeon 
March 3rd would necessarily depend on his 


In other words, a defendant and a plaintiff 


must know with sufficient particularity the . 


facts alleged against him to be able to 


ask witnesses who were present at that pface | 


‘own evidence since ke would have no. 
witnesses present m Oourt capable of . 
speaking as to what happened on March 3rd. - 
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and so itis necessary for the allegation to 
be specific as to place andas to time; and 
if the facis consist of aspeech what the 
speech was, and if the fact consists of a 
document what the document is; if a docu- 
ment,its date and form and date of registra- 
tion and so forth so that the- other side may 
know, with particularity, exactly what it is 
he has to dispute. 

Thus it will be seen that the purpose of 
a pleading is first of all to allege all those 
facts, and no more, that are necessary io 
create the cause of action; secondly, to 
allege those facts with such ‘ particularity 
that the other side will know exactly what 
event you are talking about. Nothing more 
is called for. The purpose of the plead- 
ing isto define the action not to win it. 
One is presumably addressing oneself to a 
lawyer not to a jury. One is stating the 
ingredients of a cause of action not making 
a speech. I have had gocd hearty laughs 
over some of the challenges that have been 
thrown down the jeers, the sardonic quips, 
the insults, hurled at the adversary but 
all these are besides the point. Though 
it adds to the humour, it does not add to 
the speed oftrials. Above allit is apt to 
lead the draftsman into traps of his own 
devising wherein his client is duly snared. 

I will not be so bold ae to say that these 
constitute the whole art of pleading but if 
those few rules which are really founded on 
fairplay, are observed, one would have 
pleadings that are short, pleadings that 
are accruate, and pleadings that are fair, 
That is the aim of a pleading, and its 
merit consists in the fact that at a glance 
you know what kind of action you are 
trying; you know what facts have got to 
be established; and you know upon whom 
the burden of proof lies. Such a pleading, 
as compared from the kind of prolix and 
verbose pleadings that one sees so frequently 
in India, eliminates half the Judge’s work. 
From the point of view of a litigant it js 
fair, and it results in his winning his case if 
he can establish the fact that he has 
alleged. . 

It will be noted thatthe whole idea is to 
get to an issue and an issue is reached 
when one side says “I allege A” and the 
other says “I deny A” or “I do not admit 
A”. Thus there cane only be, prima facie, 
two pleadings: the one in which the 
plaintiff says “1 allege A” and the other 
in which thé defendant says “I deny A”. 
And thus the Oode says that subject to be a 
"plainb and a written statement. 
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But cases often occur now, as hey 
occurred in the early days when pleadings 
were being developed, where the defendant 
dces not restrict himself to saying “I deny 
A" but say “I admit A but I allege B”. 
That is, he does not put A in issue but 
accepts A as true, Therefore, there is no 
issue asto A. That is established. *-What 
now has to be debated is the truth of B: 
So now role of attacker has changed. ` 
The fresh allegation in issue is now B, 
not A (A has gone out of the arena 
crowned with the chaplet ,of truth) B 
comes from the defendant not the plaintiff. 
The burden of proving B is thereforé on 
the defendant and the plaintif must have 
an opportunity of challenging B if, but 
only if, his challenge will in turn amount to 
a confession aud avoidance. But he may 
admit B and say “I admit B but I allege 
C“. Then B goes out of the arena like A 
and Cis the centre of dispute. At lasta 
time comes when one side says “I allege 
X” and the other side says “I deny (or do 
not admit) X". Then there is an issue (X) 
and that is the issue the Court has to try. 


It is sometimes said that it is impossible 
to restrict pleadings to twoin india even 
though in essence the pleadings consist of 
allegations by plaintiff “and denial by 
defendant. Itis said that clients are so 
rustic and illiterate that they cannot 
properly instruct their pleaders and con- 
sequently it is absolutely necessary to allow 
later pleadings in modification or amplifica- 
ticn of the earlier ones. 

A more importunate idea can hardly be 
imayined. Here is a system which enables 
Judge, counsel, and litiganis to see at a 
glance what the dispute is turned into a 
mass of verbiage from which in some cases 
Court and counsel struggle in vain to 
determine what is the point in dispute. 

On the other hand equally clearly one 
must take note of the fact that original 
instructions are often defective and altera- 
tions must be allowed in fairness. 


The mode of making the alterations is not, 
however, to have a“reply” ora “plaintiff's ’ 
written statement” cr “an oral statement 
by Mr. B“. The mode laid down by 
centuries of practice in England and by the 
Rules of the Civil Frocedure Code in India 
ig to amend the pleading already filed so 
that,e.g. “I allege A” becomes “allege 
AI, and leave so to amend being given, 
the defendant isealso given leave to amend 
his written statement by saying ( if such be 
his position) instead of “I deny A”, “I deny 
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EA (if suċh be his pođtion) “I admit A-1 

but I allege N", ' 
“ Thus one can see at a glance, however 
many amendments are allowed, what the 
position is. The alterations do not increase 
the bulk for the old allegations are 
deleted the new ones being typed above. 
If there: are no more pleading than plaint 
and written statement, then one knows at 
‘once thal this isa case where the plaintiff 
alleges and the defendant deniesand the 
burden is primarily on the plaintiff, unless 
the written statement contains a confession 
and avoidance, in which case the burden is 
r e 
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“on the defendant. If there is a reply the 
burden is on the plaintiff (unless he merely 
joins issue in his reply). 

The issues can be immediately settled 
anda Oourt knows at once who begins, 
The scope of the dispute is reduced. A 
hopeless case is seen at the very threshold to 
be hopeless. In.many ways good pleadings 
lead to satisfactory disposals. 

I am satistied that a career awaits the 
young man who takes the trouble to make 
himself a master of the art of pleading in 
India. 





RIGHTS CAPABLE OF EXISTING AS EASEMENTS. 


In the case of Paine and Co., Limited v. 
St. Neots Gas and Coke Company (post, 
p. 484), which recently came before Lord 
Justice Goddard (sitting as an additional 
judge of the King’s Bench Division), the 
contention was advanced that a right which 
the plaintiffs said had been infringed was 
not, by reason of its unusual character, 
capable of being maintained as an ease- 
ment. 

Sofar as this point was concerned, the mat- 
ter in issue related toa well which was situat- 
ed on a common some distance from the plain. 
tiffs’ premises and from which they drew 
water by means of a covered pipe. The 
plaintiffs alleged that the defendants, who 
occupied neighbouring premises, had allowed 
chemicals to accumulate upon their lands, 
with consequent pollution of the water, and 
they sought the appropriate relief. 

The plaintiffs’ title to the well was based 
upon a document under seal which was 
described as a lease whereby the “pro- 
prietors of commen rights” granted them 
“full and exclusive right and liberty... 
to take and use for the purposes of the 
undertaking .of the company”—the plain- 
tiffe were millers and maltsters—“all the 
water which from time to time might be 
in the well, through the covered pipe... 
and to come upon the common for the 
purpose of repairing, cleansing and main- 
taining the well and pipe.” 

In this connection it may be recalled 
that Lord Brougham, L.O., in Keppel v. 
Bailey (2 My. & K. 517,535), made the fol- 
owing observaticn: “It must not... be 
supposed that fheidents o$ a novel kind 
can be devised and’ attge ed to property, 
at the fancy or caprice of any owner. It 
18 Glearly inconyenient. both to the science 
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cf the law and to the publie weal, that 
such a latitude should be given.” There 
could, the Lord Chancellor continued, be 
no harm in allowing the fullest latitude 
to men in binding themselves and their 
representatives—their assets real and per- 
sonal—to answer in damages for breach 
of their obligations. That tended to no 
mischief, and was a reasonable liberty to 
bestow, but “great detriment would arise 
and much confusion of rights, if parties, 
were allowed to invent new modes of 
holding and enjoying real property, and 
to impress upon their lands and tenements 
a peculiar character, which would follow 
them into all hands, however remote.” 

On the other hand, as was said by Lord 
St. Leonards, L. C., in Dyee v. Hay 
(1852, 1 Macq. 3805), “the category of ser- 
vitudes and easements must alter and ex- 
pand with the changes that take place in 
the circumstances of mankind,” and this 
principle is of general application—as ig 
clear from the judgment of the Judicial 
Committee of the Privy Council in Attorney- 
General of Southern Nigeria v. John Holt 
and Co. (Liverpool), Limited (112 L. T. Rep. 
955; (1915) A. O. 599). 

In Simpson v. Mayor of Godmanchester 
(1896, 1 Ch. 214) it was questioned whether 
the defendant corporation, who were the 
owners of a mill and of low-lying lands, 
could, in any valid and lawful way, have 
acquired a right which they had exercised 
for over 200 years; to open slyice gates 
of river locks then jn the hands of the 
plaintif. “It seems to me,” Lord Hers- 
chell said, that that is a question which 
admits of only one answer. It is s id 
that they could not, because this alleged 
right is not an easement and coufd not 
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that it is a right which the law cannot 
imagine as having a possible existence. I 
am quite unable to see why not. It 
appears to me to be an easement within 
the’ definition of the term at the com- 
mencement of Mr. Gale's work on Ease- 
ments, and I think that that is a perfectly 
correct definition. Easements may be of 
various characters, and it is a fallacy to 
suppose that every easement must be 
brought within some parlicular class which 
has been recognized, such as the class re- 
lating to watercourses, or light, or air, or 
otherwise.” The definition to which the 
learned Lord refers appears to be that set 
out at the beginning of Chapter IL, where 
it is said: ` “An easement may be defined 
to be a privilege without profit which the 
owner of one neighbouring tenement hath 
of another, existing in respect of their 
several tenements, by which the servient 
owner is obliged ‘to suffer or not to do’ 
something on his own land for the ad 
vantage of the dominant owner’: cee Termes 
dela Ley, tit. Easements. 


In Paine’s case (sup.) Lord Justice Qod- 
dard intimated that the document above 
referred to purported to create an easement. 
It was no doubt more thana mere ease- 
ment of a water course, for the water had 
rst to be gathered, but—and reference 
was made to Dyce v: Hay (sup } and Simp 
son v. Mayor of Godmanchester (sup.} in 
this connection— it was not the law that 
every easement must be cne hitherto re: 
-cognised by law, such as light, air or a 
watercourse. 


Tt was further argued that there could 
be no easement in this case as there was 
no dominant tenement, the grant being to 
use the water, nol, at the plaintifis’ here- 
ditament but in their business. It should 
perhaps be interpolated that the right 
could not be maintained as a profit a 
prendre (which would have negatived the 
necessity for a dominant tenement) be- 
cause waler cannot be the subject of a 
profit: see Race v, Ward (1855, 4 E. & B. 
702). The learned Lord Justice overruled 
the contention above indicated on con- 
struction. The reference to the plaintiffs’ 
business only showed that the supply was 
for manufacturing and not, as might other- 
wise have .been contended, fcr d mestic 
purposes. Therefore one found ad minant 
and servient tenement in different owner- 
ship, a grant of something beneficial to 
the dominant tenement and something 
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given which could bo the subject.of,a gyant. 
That combination made a valid-easemeft. ` 

It was held, however, that the grantees 
had no right to dig.wells, much less to 
grant rights over them lo non commoners, 
and on this ground the action failed. The 
deed conferred no title on the plaintiffs to 
anything. It was contended that in the 
circumstances a possessory tille was suffi- 
cient, and with his Lordship’s treatment 
of this argument our brief survey may be ` 
concluded. 

Reference was made to Aldred’s case 
(1610, Coke’s Rep., Part IX., 57 (6) and the 
notes to Corylon and Harvey v. Littlebye 
(1670, 2 Wins. Samd., 1871 ed.. 361°} in 
support of the argument. The point will 
appear sufficiently for our purpose from 
the latter case, where the mill owners 
brought an action against the defendant 
fcr ‘‘contriving and fraudulently intending” 
to deprive them of the profit which would 
have accrued to them for the grinding of 
wheat and barleyin their mills, and the 
following note appears: “It is not neces- 
sary now, in an action for not grinding 
at the plaintiff's mill, to allege in the 
declaration, that the plaintiff was seized 
in fee, or of any other estate, of the 
mill, it being only matter of inducement, 
nor is it: necessary to preve any title to 
the toll, or consideration for it, or any 
custom or prescription for the defendant, 
or the inhabitants and residents within the 
manor, to grind at the mill, as is done 
in this precedent; but itis holden to be 
sufficient for the plaintiff to declare 
generally upon his possession of the mill by 
reason whereof he is entitled to the toll 
and multure of the corn and grain ground 
at the mill, and that the defendant dwells 
in such a house, and ought to grind all 
his corn and grain, spent ground in his 
house, at the plaintiff's mill.” 

Though a plaintiff might not be called 
upon to plead his title to the easement, 
Lord Justice Goddard said that he had 
no doubt that at the trial the plaintiff had 
to prove thathe was entitled, if it were 
put in issue. “In reason,” his Lordship 
said “I think it must be so. If a man 
sues to protect the easement of support 
to his house, it is not enough to prove 
that he is in possession of the alleged 
dominant tenement; he must prove that 
the right to support has been acquired 
So, too, if the owner of Blackacre eom- 
plains that his wight of way over White- 
acre has beene obstructed by some person, 
he must prove that he has a right of 
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way. He is ea-hypothest not in possession 
of Whiteacre over which he claims the 
right; his possession of Blackacre gives 
him on prima facie right at all.” Fitzerald 
v. Firbank (76 L. T. Rep.'584: (1897) 2 
Oh. 96) showed, no doubt, that one who 


was in.- actual enjoyment of a profit a 
prendre could maintain an action of tres- 
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pass against a person who disturbed him 
in his enjoyment, but the learned Lord 
Justice could find no case where a person 
who sued to protect an easement, either 
in trespass or case, had not had to prove 
as part of his case the right tothe ease- 
ment.—The Law Times. 


ACQUIESCENT CREDITORS 


It ig a well-known principle of bankrupt- 
cy law that àn assignment by a debtor of his 
property forthe benefit of his creditors 
generally cannot be relied upon as an act 
of bankruptcy by any one who is a party 
or privy toit. In Ex parte Stray .L. R. 2 
Ch. App. 374, at p. 378) Lord Cairns said: 
“It is wellesettled by a series of authorities... 
that a creditor who is a party or privy toa 
deed of the description mentioned in the 
statute, cr who has acted in eny way 
which would be equivalent to an assent 
recognition, or approval of the deed, 
cannot allege that the execution of the 
deed is an act of bankruptcy. I apprehend 
that the principle upon which those cases... 
have gone is this,*that inasmuch as, under 
the statute, the petitioning creditor is 
obliged to allege that the act in question 
is a fraudulent one, any person who 
has been a participator or sharer in the 
fraud cannot be heard to claim any benefit 
or advantage from the act.” 

This Principle was reiterated by 
Vaugham Williams, L. J.. in Re Brindley 
(1806, 1 K.B., at p. 384) in the following 
terms: “I have to deal with another point, 
namely, whether there has been an 
estoppel as against the petitioning 
creditors based on acquiescence. It is 
said that there is an estoppel. .. . If a 
man treats a deed as being an honest 
deed which cannot be impeached, and, 
80 treating it, takes an advantage under 
it, itis impossible that he should ever be 
allowed afterwards to say thata person 
taking under the deed has no title. That 
ce par ay upon Phict all the cases 

eginning wit x parte Also 
(1859, 1 De G.F. & J., 2097, and going aii 
with Ha parte Stray supra)” 

In Re A Debtor (1936, 1 Oh, 165) 
Clauson,*J. (ds he *then was), states the 
Present position in.thts way: “I should 
» put the matter differently and rely on 
section 5, sub-section (8) of the Bankruptcy 
Ach 1914,. which enables the Court to 
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dismiss the petition if itis satisfied that 
for some sufficient cause no order ought to 
be made, and hold that having regard to 
the well settled practice during the last 
seventy years since the case of Hx parte 
Stray (supra), it is sufficient cause for 
refusing to make an order granting the 
petitioning creditor relief on the ground 
of the deed having been executed, tbat it 
appears that the petitioning creditor was 
himself a participator or sharer in bring- 
ing the deed into existence.” In this case 
the petitioning creditor at a meeting of 
creditors acquiesced in his name being 
added tothe proposed committee of inspec- 
tion. It was held that he had so recog- 
nised the validity of the deed as to 
prevent him from presenting a petition 
on the ground that the deed was an act of 
bankruptcy, and the Court held that sec- 
tion 5 (3) of the Bankruptcy Act, 1914, appli- 
ed, and refused to make an order. 

The question constantly arising in 
practice is, what actsof the petitioning 
creditor will amount to such a recognition 


of a deed of assignment es to come 
within the rule laid down in Ex parte 
Siray (supra), and prevent him from 


setting up the deed as an act of bankruptcy 
orto enable the Court to refuse to make 
an order under section 5 (3) of the Bankrupt- 
cy Act, 1914, onthe principles laid down 
in these cases. 

Actual participation in bringing the 
deed into existence is a sufficient act of 
recognition, €g, taking part in the 
nomination of a committee of inspection 
(Re Sundariand, 1931, 2 K. B., 658); orteven 
merely sialing at a meeting of creditors 
that a nominee cfihe” debtor is*not a 
proper person, and’ suggesting. another 
person whichis acted upon by the other 
creditors as in ke Mills (1806,) 1 K.B. 389). 
If, without taking an actual part in 
bringing the deed into existence,, a 
creditor recognises tbe title of the trustee, 


and the validity ofthe deed, and obtains ° 
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some advantage, he will not be allowed t0 
set upthe deed asan act of bankruptcy 
see Re Brindley (1906, 1 K.B., 384). 

In Re A Debtor (1938, 3 AILE. R. 744) 
a resolution was passed at a meeting of 
creditors that the debtor be asked to 
execute adeed of assignment to trustees 
appointed on behalf of the creditors. 
No one present voted against the resolution. 
But after the meeting the respondents’ 
representative said to the Chairman: “Of 
course, you will register my objection, as 
I reserve all my clients’ rights.” It was 
held by the Court of Appeal that as the 
respondents had not made any objection 
prior to or at the time the resolutions 
were put to the meeting, they were 
privy to it, and must be regarded as 
being bound by it. 

Here the silence of the creditors when 
the resolutions were passed was held to 
be a sufficient act of acquiescence or 
Tecogniticn of the deed of assignment to 
prevent the creditors from setting it up 
as an act of bankruptcy. 

Slesser, L. J., remarked, at p. Tes 
“I hesitate in a sense to base my decision 
on estoppel, because as has been pointed 
out in many of these cases, there is the 
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debtor, Itis suficient to ‘say that, 29 my 
View, the respondent creditors here. were 
privy to these proceedings in such a sense 
that, within the principle laid down in 
Re Stray: ex parte Stray (supra) and the 
following cases, it would not be right 
that they should be able to take advantage 
of a situation in which they themselves 
were an acquiescing party.” 

The Lord Justice points out that in such 
cases as these, itis not that the creditor is 
bound or estopped by the deed, for that 
may be against the public interest, but 
thatsuch a creditor cannot ttse the deed as ` 
an act of bankruptcy. . oe 

The ratio decidendi of these authorities 
can, it is submitted, be summed up as 
follows: If a creditor takes part in 
any of the proceedings leading up to the 
execution of a deed of assignment, then, 
failing a clear intimation on his part 
that he objects on principle to the whole 
of the proceedings, the creditor will be 
deemed tobea pary or privy to the 
execution of the deed, and unable to 
rely on the deed in support of a bankruptcy 
petition. But this will not prevent the 
creditor from bringing a bankruptcy 
pe.ition on any oth-r independent legal 


public interest to be safeguarded as well ground: Re Mills (supra).—The Law 
asthe interest of the creditors of the Journal. ii 
Extracts from Contemporarles. f 


The long Lost Brother. 

When we read the other day that a wit- 
ness in a Court (the scene is set in Ham 
burg this time) had spoken of a brother 
who died something over a century ago, we 
had a feeling that we had heard the story 
before. Itis, of course, the sort of ‘thing 
that might happen more than once. Perhaps 
it has. 

But meanwhile, a correspondent of The 
Times gives what appears to be the authen- 
tic original of more than one tale. “The 
case of the Earl of Leicester, son of the 
famous Coke of Norfolk,” is worth recall- 
ing :— 

“In giving evidence in a London Oourt he 
stated, when asked if he had ever had any 
brothers or sisters, that his half-sister had 
died one-hundred-and-fifty years before. 
His father had a ‘daughter who died in 
infancy,. when he was in the early twenties, 
and he married again when considerably 
over seventy. The issue of that marriage 
was the Earl of Leicester, who was ninety- 
five years of age when he gave the above- 
mentioned evidence.—d ustice of the Péace. 


Amateur Police 

A case illustrating the danger of unofficial 
bodies hastily and roughly organised as 
public safety guardians was heard at 
Halifax last week. 

The complainant was a lad of fifteen, 
who, for some reason unexplained and 
probably inexplicable, was taken to be the 
‘slasher’ of sensation-mongers. ; 

“A patrol of ive or six men came up to 
the boy as he was pushing his cycle past 
a local inn. The accused got hold of the 
boy by the back of the neck and struck 
him in the face. 

“This apparently was the signal for a 
general attack upon the boy from the entire 
company. People came out of their houses 
armed with pokers and there was a general 
skirmish. The boy fellin the giftter with 
injuries to the face and it was only when 
a woman came who knew the boy that the 
trouble ceased.” , 

It is a pitiable exhibition of funk and 
fantasy.—J uStice of the Peace. 
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SUPREMACY OR RULE OF LAW 
(Lecture delivered at the University College of Law, Nagpur, by D. B. K. V. Brahma, 


C. I: En M.B 


When your Secretary saw me and said 
that you would like me to speak to you 
I asked him what subject he or you would 
wish me tospeak on. He replied that any 
subject was as good as another and that 
I was free to choose my own subject. 
This freedom made my task more difficult. 
1 imagined I was on my trial. IfI were 
to choose a topic not pertaining to law I 
would expose myself to the charge of being 
out of place by talking common place to 
an audience professing to enter an honour- 
able profession. If on the other hand I 
were to talk on a subject pertaining to 
your legal studies, I would be trespassing 
on the sphere of, some of your professors 
in the College. I, therefore, decided to 
speak to you on a subject which is 
certainly légal bat yet one which you may 
not hear in your classes except perhaps 
in your Jurisprudence or Constitutional Law 
classes. My subject is Supremacy or the 
Rule of Law. Iam sure the subject i3 of 
interest to you. Whether I can make it 
sufficiently interesting is another matter. 

We have been privileged to live in an 
eventful period in the history of our Country. 
After a good deal of agitation and some 
turmoil, we are settling down in our ideas 
and ideals. We had become strangers 
in our home. We seem to be nearing 
the goal of our avbition to be masters 
in our own home. We have been given 
the freedom to use some rooms inthis big 
edifice of ours 4n any way we like, provided 
we do so without any differentiation between 
ourselves. The ediice as a whole is, however, 
to be siNl guarded and controlled by others. 
The use and, enjoyment may be likened to 
the use and enjoyment of minor-children 
in the house-hold who may use and 
manages the moms, but under the general 
supervision and guidance of the guardian 
of the house-hold. This ig not good 
enough for us, but even the most go-ahead 
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. E., Advocate, Nagpur. | 


amongst us have now realised that it woud 
not be wise and sagacious to abjure what 
we have got. They are prepared to show 
by actual working that they are capable 
of managing not only the apartments given 
to us but the entire edifice from inside 
and outside. To cut short this metaphor we 
are face to face with Provincial Autonomy or 
self-rule in the provinces of India; and 
we propose to maintain this rule by ways 
and means agreeable to all within the 
province. We mean to. uphold and follow 
the methods of democracy, the methods 
by which the majority will enforce their 
will on the minority. 

Taking this as the objective agreed to by 
all, one has to think how best can this be 
achieved. What are the eternal varieties in 
this respect the basic principles which we 


cannot ignore if we wish to be ourselves. 


It is by the supremacy or the rule of 
law. Sosure are our forefathers io this 
respect that they said that law dominated 
not only man in his domestic or public 
relations with other men, but that law 
was the mainstay of the entire Universe 
from beyond the milky way to our mother 


earth and everything ccnceivable in it 
whether animate or inanimate, movable 
or immovable. They realized this so 


definitely that they asserted without fear 
of contradiction that Law was the foundation 
on which the Universe rested. (Dharmo 
Vishwasya jagata pratishtha). They advised 
the Kings and Governors to follow this uni- 
versal law (Shashwatadharma), viz., the dic- 
tates of Equity or of law, justice and good 
conscience. The rule of law of which I pro- 
pose to speak to you “to day is not, this law 
but.cne which is kith and kin with it. Law 
whose rule we must acknowledgé may be 
defined for our purposes as an undeviat- 
ing line laid down for our conduct in 
relation to other beings or objects. In ail 
democracies this is very essential. if ° the 
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democracy is to survice. The attributes 
of this law are more or less the same as 
the attributes of “natural law’ or the 
“Universal ! aw”. The first is that it is 
undeviating in its nature. It is thus to 
be contrasted and ‘distinguished from 
fickleness in determining and disposing 
of the rights of individuals. Democracy 
postulates that whatever law is accepted, 
it will be followed in practice and the 
rights and liabilities of men will be judged 
from that law. It is as it were to be the 
common measurer for everything that men 
do. It is to apply to all men equally, 
that is to say, there is to be no differentiation 
between man and man, however high or low, 
however intelligent or dull, or, however 
rich or poor. Once it is made, its authority 
is to extend to the makers of the law 
themselves. Thusif there is a rule that 
no man shall drive his car at more than 
10 miles at a particular spot on account 
of the vicinity of a school then even a 
Minister of Transport will not be heard 
in defence that he was going to his 
assembly meeting at which a question 
„of first rate national importance was to 
be considered. It must be certain and 
unambiguous. To repeat the former 
example if would not do to say that you 
may drive 10 miles an hour or at a speed 
which you consider as consistent with the 
safety of the user. But the most important 
of the attributes of the law is that it must 
be. made openly and after full opportunity 
to the people whom it is going to affect. 
It can be readily seen that every law is 
a restraint on individual liberty. Democ- 
racy is the respecter of the liberty of every 
individual however insignificant he 
may be. Therefore democracy expects 
any restraint to be placed or any demand 
to be made from any body will be by 
the consent of the people, As it is impos- 
sible to consult every body on all 
occassions, recourse is had to consulting some 
as representing the opinion of several. 
This is our present method of obtaining 
the consent the representatives of the people 
on behalf of the people. Again as a matter 
of sheer necessity we agree thal the consent 
of the majority will be regarded as the 
consent of all. But this postulate is based 
on an’ assumption which is often forgotten. 
The assumption “is that the majority is 
actuated by the desire for the well-being 
of the whole community, that is*to say, to 
. act in the best interest of the minorities 
also. But majorities are sometimes led 
away by the infatuation of power and 
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this is how m&joritie) go down, and 


minorities ia their turn g> up. The con- 


nective which keeps majorities from this 
infatuation is the virtue of hearing. the 
opposite side, that is tosay, not only let 
words uttered ‘by others fall on ones ears 
but to consider and weight what the 
other side has to say. This virtue of audi 
alterum Partem -deserves to be cultivated 
and practised by all who love demoracy, 
profess regard for peoples right and 
preach equality from house tops. How 


rare is the virtue and how little it is tried to. 


be practised may be seen from several inst- 
ances whick can be readily ,recalled by 
you. One reads in newspapers accounis 
of several meetings where people of one 
party or the other are denied hearing. 
A distinguished member of the opposition 
recently declaimed in the C. P. Assembly 
that the majority party was affected with 
the infatuation of members; that it was 
‘“majority-mast.” Now the worst that can 
happen to any majority and, therefore, to 
any true democracy is this consciousness 
that it can do anything in the name of 
majority, One of the acknowledged maxims 
in political science is that “the majority 
must have tolerance and the minority 
must have patience” if, they mean to pull 
together and not to go at each other's 
throat. Coming back to the making of 
the law so that its supremacy may be 
accepted readily, the law that is to be 
made must not proceed from hunger or 
must not be ravenous. Evenif we concede 
that a majority has at a given time the 
right to be counted as expressing the 
opinion of the entire public, it does not 
follow that the majority has the right to 
fatten at the cost of the minority. Such 
measures fortunately are rare but it can- 
not be denied that enthusiastic supporters 
of majority do not hesitate to propose 
such measures in the name of democracy 
and if the attempt is not scotched in 
time the foundations on which democracy 
rests would sag. An instance in point Is 
the proposal a member of the local Assembly 
has made to impose a cess on land for 
political education. The object is stated 
to be to place adequate funds, at the 
disposal of the Congress for the political 
education of the people of the province. 
The cess ig to be one anna per rupee 
or 64 pr. oœ One dogs nat know if the 
beneficiary, wiz, the Congress would like 
or sanction such a measure. But there can 
be no denying of the fact that if would 
not be fair for the -majority, party to 
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‘expense of the minorities. 


_ the Act or the 


A 
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create finds fcr politic#l education at the 
Another measure 
which ‘ons may say has proceeded from 
the- hungar of Government for money and 
has actually been placéd on the Statute 
Book, is the Central Provinces and Berar 
Court Fees (Amendment Act IX of 1938). 


_ The provision runs as follows:— 


MBA. (1) if, on examination of the 
records of a civil, criminal or revenue case 
which has been disposed of, a publie 
Officer finds that the fee payable under 
rules made thereunder 
on any document filed, exhibited or 
recorded therein has not been paid or has 
been insufficiently paid, he shall report 
the fact to the presiding officer of the 
Court or to the revenue officer concerned. 

(2) Such presiding officer, or revenue officer 
after satisfying himself of the correctness of 
such report, shall record a provisional 
finding that the proper fee has not been paid 
and determine the amount of the fee 
payable and the person from whom the 
fee or the difference thereof, if any, shall 
be recoverable. 

(3) After recording a finding under sub- 
section (2), the presiding officer or revenue 
officer shall issue a notice to the person 
referred to in. thgt sub-section to show 
cause why he should not be ordered to 
pay the fee determined thereunder, and, 
if sufficient® cause is not shewn, the pre- 
siding officer or revenue officer shall 
confirm the finding and make an order 
requiring such person to pay the proper fee 
before a date to be specified in that 
notice. 

_ (4) I£ such person fails to pay the fee 
in accordance with the notice issued under 
sub-section (3), it shall, on the certificate of 
such : presiding officer or .revenna officer, 


be recoverable as an arrear of land 
revenue.” 
_ The amendment appears fair And 
Innocucous on the surface but it can 


easily be made to press hard on individuals. 
It prescribes no time limit behind which 
Government would not be justified in going. 


‘A plaint or appeal filed in 1864 may be 


brought within the limits of the rule and 
a. grandson may -be called upon to pay 
court-fees whigh a grandfather ought to 
have paid three-quarters of a century ago. 
An amendment to remove such arbitrariness 
was suggesteds by a member of the Select 
Committee but it fell on deaf ears. We 


are told that Government would not be 


unreasonable and that our fears are 
unfounded, But what ‘one fails to under- 
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stand is the desire to legislate vaguely 
and to appeal to paople to be genero's of the 
intentions of Government Rule of law 
based as it is on justica and equality 
respects rights and does not interfere with 
property and the sanctity of contracts. 
It, therefore, uabhors laws of a confiscatory 
character or laws which nullify the 
freedom of contract, Of late it is fashions 
able to tear contracts to pieces in the 
name of “the poor" without regard to the 
lasting benefit of the poor themselves 
and with scant regard to the safety or 
stability of those at whose cost all this 
is being done, Our province took the 
lead in this respect and started debt 
ennciliation. To a certain extent relief 
from heavy burden of debt may be said 
to bo justifiable. But in the hurry of the 
moment legislation was rushed through. Dabt 
con *iliation which experience had shown as 
not beneficial was ordered. It was in its 
initial stages attempted to be kept within 
bounds. It started with:five thousand, soon 
went up to ten, did not take long to reach 
25 thousand and when the flood of democratic 
ideas spread over the land, the limit reached 
the high witer mark of ten lakhs. These 
saviours of the poor do not know what 
irredeemable harm they have done to those 
they espouse. 
country wide is declared insolvent and the 
conciliated debtors are finding it dificult 
to get new money for even their most 
urgent and ligitimate needs. A legislation 
-which was intended for honest debtors soon 
developed into a hot bed of fraud’ and 


chicanery. All conceivable means to avoid ` 


payment of debts were resorted to and 
tolerated. A measure which was designed 
to help agriculturists ina particular locality 


was seized by debtors living at a distance ` 
To bring the . 


of 100 or 150 miles away. | 
case within the limit prescribed for the 


Board, false partitions and splitting up of ` 


liabilities were resorted to. To secure the 
necessary Majority amongst creditors ‘false 
creditors were created. Even honest credi- 
tors who had advanced hard cash were 
driven to the wall and were made to bend 
on their knees to keep their debts aliye. 
To make the relief sure and speedy re- 
coarse to the regular Courts of Law was 
stopped. Such of you as care to study the 
decisions of our High “Oourt will” easily 
recall to your mind how the rule of law got 
suspended. Icould multiply instances but 
what has been said is enough for my pur- 
pose, viz. to show that if you prefer the 


rule.of law and not that of caprice or arbi« c 


Woole - 
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‘trariness on the part of this or that indi- ° 


vidual or this or that group of men, you 
must be careful to see as to what is being 
done for you or in your name. _ 

We have so far seen what we mean by 
law whose supremacy or rale we wish to 
see established. But it is not enough in 
these days merely to set up-the supremacy 
of this or that thing. It is necessary to 
“Bes that itis maintained. The Ruls of law 
once established implies the following, for 
its . successful dominance for all time tu 
come i= 

(4) Noone can be lawfully restrained or 
punished or mulcted in damages except 
for the violation of some law. 

(it) The, violation is established to the 
satisfaction of a Judge in a proceeding 
regularly instituted and openly conducted 
before him in one of the ordinary Courta of 
Justice. _ 

(iit), Except to the extent- of limits laid 
down in the interest of the Society every 
man enjoys the right of the freedom of 
speech; that he enjoys the liberty of the 
press and the right of public meeting. 

(iv) Every one whatever his position, 
Minister of State, Government Offcial, 
soldier or policeman is governed by the 


ordinary law of the land and is personally 


liable for anything done by him contrary 
to that law, and is.subject to the ordinary 
Oourts of Justice, civil-or criminal. 

(vy No one who is charged with a viola- 
tion Of law can be allowed to plead either 
in a Civil or-Oriminal Court that his act 
was done in obedience to the command of 
his superior even the King himself. 

(vi) The Judge who is to decide that 
there is.a violation of law is independent 
and isin a pesition to do his duty without 
fear or favour. ` 

These are now taken almost as axiomatic. 
None disputes the necessity of any of these. 


But while these are conceded in principle, . 


attempts are made to circumvent them in 
practice. Of-these the right of the freedom 
of ‘speech, which, by the way means. the 
right to say, write, or: publish what one 
pleases £o long as one does not go beyond 
the ‘bounds of-decency, the liberty. of the 
press and the right to hold public meetings 
are the most susceptible to be given a gor 
by ‘in themame of public safety. 

Two outstanding -facts, however, bear 
repetition, The first ie that the decision 
that'a law is viclated is the decisidn of a 
Court andthe second is that the Court is 
„nė of the ordinary Courts in the land. It 
, may- well be that in a particular case, you 
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may get a correct®opinion from someone 


- who beard none of the parties. [tis even 


possible that, in a particular case, the in- 
dividual giving his decision may be per- 
fectly impartial in his opinion. But it is 
manifest that an opinion so arrived at is 
fundamentally different from a judgment 
in a Court of Law. The work of 4°Court. 
involves many ingredients, as for example : 

(t) The Judge is known personality and ` 
is personally responsible for his opinions. 

(ti) That the case is conducted in publie. 

(iii) That the result is governed by the 
impartial application of principles which 
are known and established, e. g, that” the 
result is not based on. inadmissible evi- 
dence, 

(in) That the parties concerned are fully 
and fairly heard. ; 

The judgment of a Court is in every res- 
pect sharply contrasted with the decision 
however benevolent of some hidden authority 
however capable. The administration of 
law of the land in the ordinary Courts 
presupposes at least personal responsibility, 
publicity,. uniformity and the hearing of 
parties. 

Various explanations are given for avoid- 
ing the ordinary Courts with an amount: 
of plausibility. While there may be reason 
for an exception here or an exceplion there, 
a tendency to avoid the ordinary Courts 
of Law is not conducive to the rile of law. 
In India the most patent example of a 
wholesale avoidance of regular Ccurts 
consists in the special and: exclusive 
Jurisdiction of revenue officers in revenue 
matters, In 18/6 the reason for such 
a course was stated in the following 
words in the imperial Legislative Council. 

“The forms, principles and proceedings: 
of Civil Courts or not favourable for the 
working of elaborate revenue cases. The 
Court is bound to decide upon what is 
placed before it, it must go upon particular 
statements which might happen to be. 
extracted intentionally and sometimes under 
cross examination. The Civil Court would 
perhaps under some theory offaches refuse 
to admit in the course of hearing evi- 
dence to rebut other evidence with 
which one of the parties concernedsmight 
think he had been -surprised.........The 
Revenue .Officer is bound to investigate- 
the matter to the bottom, he might send 
for any information he required.” 6 

This would not haye been accepted in’ 


“a country which* submits to the Rule of- 


aw. : 
One. would- have: thought that withe the 
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advance of democracy and the democratic 
party being in power this course of con- 
duct would cease and to quote the latest 
instance one might glance at section 10 of 
the Central Provinces and Berar Finance 
Act XIII Of 1938. The section reads as 
follows:— 

“No Civil Court shall entertain any suit 
instituted or application made to obtain a 
decision or order on the liability of any 
person to pay the tax; and no prosecution 
suit or other proceeding shall lie against 


. any public seryant for anything done, or 


intended to be done in good faith under 
this Act or any rule made thereunder.” 

This means that you are not at liberty 
to get a declaration that you are not liable. 


An officer to be empowered by Government 


in this behalf is to be the sole judge of 
a man’s liability. It may be said that 
there is no substantial ground for the fear 
of unfairness. But a public official can 
hardly be. expected to be independent. 
Although he may act in good faith and 
do his best. to come to a right decision, 
he cannot help bringing what may be 
called an official or departmental mind 
which is a very different thing from a 
judicial mind. It ishis duty as an official 
to obey instructiogs given to him by his 
superiors, and in the absence of special 
instructions, to further what he knows is 
the policy ðf the Government. To expect 
Justice in such cases is to ex- 
pect what is beyond human nature. 
I have already alluded to the Debt 
Concilliation Act which similarly excluded 
the jurisdiction of the ordinary Civil 
Courts by reason of which a measure 
which was meant to be beneticient deter- 
lorated into a method of depriving even 
honest and fair-minded people of their 
just rights. The practice of flying away 
from ordinary Courts is so firmly establish- 
ed that even with the advent of popular 
Government you would find the method 
resorted to. 

Another favourite expedient which has 


‘found favour ¢with our legislatures is to 


pass a piece of legislation on certain 
topics and leave the bulk of rights and 
liabilities to be determined by rules to 
be framed under the same.. Representatives 
of the people readily succumb to this as 
lt 18 a short cutto their work and Govern: 
ment has always an excuse ready at hand, 
an excuse which is plausible but is none- 
theless objectionable. It*is ¢00 tiresome 
to frame rules necessary under an enact- 
meni. Ii, is the business of experts and 
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It is conducive to efficiency and economy 
to frame rules afterwards as one cannot. 
expect a group of persons to have the 
necessary patience or knowledge. 

This in brief is the outline of the rule 
of: law. It isthe very soul of democracy. 
If you wish to. strengthen it, it ig not enough 
to preach the principles of demoracy but 
to practise them. In India democracy, as 
we now understand it. is a plant of exotic 
growth. It is a tender growth so far and’ 
one wishes to see it grow into a magni» 
ficent trea under the shadow of which all 
without the distinction of creed or colour 
can rest in peace and harmony nothing 
must be done to undermine the rule of law, 
What is then to be done you Will naturally 
ask me. My reply is brief. The remedy 
is in your hands. You have now taken to 
the study oflaw. You have no doubt done 
it- to give you a career in life. All that 
you need side by side is to the study the 


‘fundamentals on which society rests, to sea 


how law permeates it and whatis meant 
by the phrase ‘Government established by 
law’ in the land. Be careful to see that 
no encroachment on law or any overgrowth 
on i+ is tolerated. When you enter the 
arena of life and begin to practise law, 
make it a point to study laws that are 
proposed for the good of the country. 
Beware of pretenders of democracy. As 
Mahatma Gandhi psints out, in one of the 
latest articles he has written about his 
camp followers.” ‘Hvery one wants to 
have a share in the spoils of office and 
so: there is an unhealthy competition to 
capture Oommittees. The holding of office 
NANA IA must be in the spirit of service 
without the slightest expectation of personal 


‘gain... Democracy in the West is only 


socalled. It has germs in it certainly of 
the true type. Butit can only come when 
all violence is echewed and malpractices 
disappear. If India is to evolvethe true 


-type of democracy) there should be no 


compromise with violence or truth. It ig 
my deliberate conviction based on the 
closest observation that we can secure all we 
want within much less time than perhaps 
any one of us imagines simply by showing 
high efficiency and equally high honesty." 

I conclude by saying that if India is to 
have democracy, you, and IJ, but-ntore you 
than I, because the span of lifes larger 
in your case, must educate our less in- 
formed “brethren how it pays some to talk 
of law but to decry the rule of law. 
Let it be your pleasure to study law and 
to preach to people that they must insist f 
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on the party in power to legislate openly, ° 


to judge publicly and through Courts of 
Law or have no pretensions to Government 
established by law.” Psuedo-democracy is 
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worse than autocwacy or despotism as in 
the latter the rule is by the caprice of one . 
whereas in the former itis by the vagaries 
of several. 





TRUSTS AND LIFE INSURANCE POLICIES. 


The Married Women’s Property Act, 1882, 
section 1], provides as fcllows: “A policy of 
assurance effected. by any man on his 
own life, and expressed to be, for the 
benefit of his wife or of his children or 
of his wife and children or any of them, 
or by sny woman on her own life and 
expressed to be for the benefit of her 
husband or of her children or of her 
husband and children, or any of them, shall 
create a trust in favour of the objects 
therein named, and the moneys payable 
under any such policy shall not, so long 
as any object of the trust remains unper- 
formed, form part of the estate of the 
insured or be subject tohis or her debts.” 

The importance of this section is that, 
in cases which can be brought within its 
terms, it is not necessary to consider 
whether one or other of the modes of 
creating a trust which have been laid 
down by the Courts in the exercise of 
their equitable jurisdiction, have been 
complied with. In other cases, even where 
the subject-matter of the trust, or intended 
trust, is a policy of insurance it will remain 
necessary to establish either that the trust 
has been perfectly constituted orthat the 
intended beneficiaries fall within the mar- 
riage, consideration or are otherwise, able to 
invoke the assistance of a Court of Equity. 

In, considering the application of the 
section, it is to be observed in the first 
place that the policy must be expressed 
to be. for the benefit of the spouse and/or 
the ‘children or any of them. The case 
of Re Clay's Policy of Assurance (1937, 2 
All E. R. 548) shows that the word 
“children” must be. construed in its strict 
legal sense. A policy of assurance had 
been taken out with the Phoenix Assurance 
Co. in the sum of 1,000? to be paid on 
the death of the assured. It was expressed 
to be for the benefit of Mignon Elvira 
Olay, wife of the assured, and if she 
shoubd not be living when the policy 
moneys became payable then for the 
benefit of» Elizabeth Elvira Olay, daughter 
of the assyred. Ineits terms, therefore, 
the policy fell within the above section, 
but in fact Elizabeth Elvira Clay was a 
child adopted by the assured and his wife, 


and the adoption had taken place before. 


_ “the Adoption Act, 1925, In referring to 


pr. 


section 11 (supra Mr. Justice Farwell said: - 
“Now, that section speaks of the children 
of the assured, and there is in the Act 
nothing whatever to indicate that the word 
‘children’ is not used in its strict legal 
sense, and itis quite well-established that 
‘children’ means the lawful children of the 
person insured. That being” so, it is im- 
possible, in my View, to bring,this infant 
within the benefit of this section of the 
Act, because the person concerned was 
not a child of the assured in any legal 
sense, although it may be that the assured 
had in some way put himself in the position 
of a parent.” . 
In the second place, the section will 

apply if the policy was initially capable 
of falling within its provisions and inthe . 
event does so. Thus, in In re Ioakimidis’ . 
Policy Trusts; Ioakimidis v. Harteup | 
(1925, Oh, 403) a husband effected an _ 
endowment policy on his life in 1918 ex- 
pressed to be for the benefit of his wife — 
if he should die before May 28, 1938. If, 

however, he should survive that date, the 
policy moneys were to be paid to him or. 
to his executcrs, administrators ðr assigns. . 
The husband died in 1924 and it was. 
held that the policy was effected “on his 


life” within ths meaning of section 11 of the 


Married Women’s Act, 1882, and, being 
expressed to be for the benefit of the ; 
wife, created a valid and effectual trust 
for her thereunder. | 
When we turn aside from policies 
effected by a husband or wife on his or 
her own life to other policies effected for 
the benefit of a child or children, it is still 
possible for a trust to be created: but 
the question will fall to be decided, not 
under the section so far considered which 
in terms is no longer applicable, but 
according to the general equitable rules . 
ag to what comstitutes a trust. Moreover,. | 
a policy cannot in general be taken out . 
on the life of a child, save small policies. 
for the purpose of providing funeral ex- 
penses, and hence the policies to be 
considered will be in essencs endow- 
ment policies, though they may certain 
provisions to mget the contingency of the 
child not surviving the endowment period 
and the possibility of the applicant dying 
before the due date-of the policy. | e 
. 9 è 


a 
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- A good illustration of the attitude of the 
Courts to cases of this description is pro- 
vided: by Re Engelbach’s Estate; Tibbetts 
vy.-Engelbach ‘1924, 2 Ch. 348). The facts 
were that a testator took out an endowment 
policy one which a sum of 3,0001. was 
to be payable to his daughter if she 
should. survive a named date, and in the 
event of her previously dying, all the per- 
‘miums paid were to be re-paid to the father. 
The proposal form contained the words 
“Edward Coryton Engelbach for his 
daughter Mary Noel, aged one month.” 
In his will, the father gave all his estate 
to trustees to hold on trust for his wife 
for life. On the death of the testator the 
trustees took out a summons to determine 
to whom the policy moneys were payable. 

The first question to be determined was 
whether the legal estate to the policy 
moneys was in the father or in the daughter. 
If it was in the father, then the daughter 
could have no beneficial interest in the 
policy unless the father had constituted 
himself a trustee, either by the act of 
‘taking out the policy or by a subsequent 
declaration of trust. If it was in the 
daughter the question arose whether she 
would be beneficially entitled or hold on 
a resulting trust for the benefit of those 
entitled under her father's will. 

The headnote of the case reads as follows: 
“An endewment policy taken out by a 
person in his own name for the benefit of 
his daughter, to mature on her attaining 
a specified age, creates no legal estate in 
. the daughter and she cannot sue on the 
contract, mor does the assured thereby 
‘constitute himself a trustee for his daughter 
of the policy and of the moneys payable 
thereunder. If therefore the assured dies 
before the policy matures the pulicy moneys 
belong, not to the daughter, but to the 
estate of the assured and must be paid to 
his executor.” 

Although, on the view which he took of 
the facts, it was not necessary for the 
learned Judge to go into the question of 
resulting trust, it is interesting to note that 
he remarks, obiter: “the daughter could 
of course successfully claim these moneys 
if she had at the death of the testator 
a legal right to them, that is to say, a 
right at law to recover ‘the moneys from 
the society, because, although that legal 
right ¿might have been given to her 
purely voluntarify by her father, still there 
would be no resulting trtst, in favour of 
the father, seeing that there would be a 
presumption of advancement.” 


„Very * recently these came before Mr, 
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*Justice Farwell the case of In re Sinclair's 


Life Policy (1938, 3 All B. R. 124), the 
facts of which were as follows: J. G. Sinclair, 
the godfather of H. O. R. Hopwood, an 
infant, tuok out an insurance policy des: 
cribed on the proposal form as a ‘Special 
child's endowment.” The infant was at 
that time just over six months old. Amongst 
the particulars given .were a description 
of the applicant as the godfather of the 
infant, the name and age of the infant, who 
in the policy was tobe referred to as the 
“nominee,” and a direction (in reply to 
the question: “Is tke policy to be payable 
at the end of the endowment to the appli- 
cant signing this application or to the 
child ?”) that the policy moneys were to 


"be payable tothe child. It is also materia] 


to note that the policy contained, subject 
to certain conditions, notin this connection 
relevant, an option to the applicant to 
surrender the policy. Twelve years before 
the policy matured J. G. Sinclair died. 
After the policy had been effected, the 
applicant handed the policy to the infant's 
father instructing him to retain it and at 
maturity to collect the amount from the 
insurance company for his son. 

Counsel for the infant applicant took 
two pointe: First, all the circumstances of 
the case showed that the real intention of 
Sinclair was to make himself a trustee 
or to be a donor of a gift: secondly, 
under section 56 of the Law of Property Act, 
1925, (see infra), the fact that the infant 
was not a party to the policy does not 
preclude him from suing on it. 

As to the first point, Mr. Justice Farwel] 
said: “It is said first that the effect of 
this insurance effected by Mr. Sinelair 
on his life on behalf of the infant under 
all the circumstances, and having regard 
to the terms of the proposal and the policy 
itself, is sufficient to establish a trust in 
favour of the infant; that is to say, that 
Mr. Sinclair declared himself a trustee of 
the policy moneys......There is no doubt, 
1 think, on the evidence, that Mr. Sinclair 
was desirous of making some provision 
for his godson and that he contemplated 
doing it by means of this policy on his 
life; but that is a very long way from 
saying that he thereby constituted himself 
a trustee of the moneys payable under the 
policy.” ° ‘ 

This view, it may be observed, is enlirely 
in aceord with precedent and is not more 
hard in its consequences than the well- 
known case of Jones v. Lock (1865,L. R. 
1 Ch. 25). 
is that an intention to benefit can he 


a 


In these cases, the real difficulty ° 
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effected in moe ways than ohe and hence» 
from an intention to benefit, an intention to 
declare one's self a trustee cannot be inferred. 
In particular, as between the latter intention 
and the intention to make a gift, a reten 
tion of possession in the one case and its 
transfer in the other is the appropriate 
act On the facts of in re Sinclair's Life 
Policy, the specific intention was not shown 
though the general intention might be clear. 
The fact that the infant was*named in 
the policy as nominee did not. make him 
a party to the contract and therefore, to 
quote the wellknown words of Lord 
Haldane in Dunlop v. Selfridge (1915, A.C. 


847) the principle that ‘our law knows. 


nothing of a jus quaesitum tertio arising 
by way of contract” applied. It is true 
that in Royal Exchange Co. v. Hope (1928, 
Ch. 179- a beneficiary was allowed to en: 
force a contract where one of the parties 
to it had contracted expressly as a trustee 
for her, but in this case the facts were 
no stronger to support the argument that 
the godfather had contracted as a trustee 
than they were to support the suggestion 
that he had made a declaration of trust. 

To quote again from the Judgment at 
page 128, “In the present case, I can see 
nothing which would have obliged Mr. 
Sinclair (o keep up the policy; had he 
allowed the policy to lapse, by failing 
to pay the premium at any time, | 
can see-no possible ground’ upon which 
the infant, or anyone on behalf of the 
infant, would have been entitled to sue 
him for damages or require him to con- 
tinue to keep up the policy; and indeed, 
had Mr. Sinclair changed his mind and 
surrendered the policy and received the 
surrender value, the money so received 
-would have been his money and the infant 
would have had no claim toit.” ; 

Nevertheless, even if the infant might 
not be ableto enforce the contract against 
the . insurance company, he might still 
receive the policy moneys, and he would 
have a legal title. But then the question 
arises: Would he hold under a resulting 
trust ? As the infant was not a child of 
the deceased, he could not invoke, as the 
dawghter in Re Engelbach’s Estate in like 
circumstances might have done, the pre- 


sumption of advancement, and therefore it. 


would seem that he would get no beneficial 
interest. 

Thus far it would seem that the ingurance 
company may, and not that it must, pay 
to the nominee, Where the infant has no 


* beneficial interest, this is of no consequence, 


s - * 
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but it would be e auch more serious if the 
whim of the insurance company might 
operate to defeat a beneficial interest. At 
this point we may conveniently consider 
the second of the contentions of Oounsel 
for- the infant. applicant, namely, that he 
could recover from the insurances company 
by virtue of section 56 of the Law of Pro- 
perty Act, 1925, which reads as “follows: 
“A person may take an immediate. or 
other interest io land or other property, 
or the benefit of any condition, right of 
entry, -covenant or agreement over or 


respecting land or other praperty, although - 


he may not be named as a party tg the 
conveyance or other instrument,” 

This section has received very little 
judicial consideration and has not been 
extensively commented upon in the text- 
books. In the one case in which it has 
been discussed in the Oourt of appeal 
(in White v. Bijou Mansions, Ltd. (1928, 
1 All E R. 516}), the Master of the Rolls 
appeared to be strongly against construing 
it literally and refrained from hazarding 
any opinion as to its scope and meaning. 
Mr. Justice Farwell was equally disinclined 


to speculate on the interpretation to be put ` 


upon it and possibly felt sume doubt upon 
the matter, for he said: “In my judgment, 
whatever the section dees mean and to 
whatever form of contract it is to apply, 
it does not apply in tbis case.” And then 
later: “This section Cannot, in my judgment, 
give him a beneficial title to the policy 
moneys if apart from the section he has 
no such title. Moreover, even if he could 
recover the moneys under this section, since 
he has no beneficial interest in them, he 
would hold them as trustee for the execu- 
tors, who could call upon him to account to 
them.” 

Whatever view may be taken on the 
meaning of the section, there can be 
hardly any doubt that the decision is 
correct on the facts. But does this mean 
that the insertion of the name of a person 
aS nominee in a policy is completely 
without legal effect? It seems at least 
probable that this would not’ be the inten- 
tion of the parties to the contract. Further, 
in those cases where the nominee is a 
child or other person capable of itvoking 
the doctrine of presumption ofadvancement, 


“it is undoubtedly important toknow whether 


section 56 of the Law of Property Act, 1925, 
avoids the result in ke Engefbach’? Estate. 
That is a maMer which In re Sinclair's 


Life Policy ‘leaves open.—The Law e 
Journal. a ae 
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i THE ART OF CROSS-EXAMINATION 


[Lecture délivered at the University College of Law, Nagpur, by A, V. Wazalwa 
| LL. M., Advocate, Nagpur.] 


The subject on which I propose to ad- 
dress you this evening is “Some aspects 
of the Art of Oross-Examination of a 
Witness.” | cannot pretend to exhaust 
the whole subject withia the course of a 
single lecture. The subject is so vast and 
so important that many’a time it takes. a 
generation's period to master it. 

The art: of cross examining a witness is 
difficult to achieve, but onee achieved, its 
rewards are ample 
master, Indeed, I should like to assert that 
the importance of this art cannot be too 
strongly emphasized for the success of a 
legal practitioner. A lawyer on the Bench 
may afford’ to neglect this art but a 
lawyer who stands to practice atthe Bar 
cannot neglect it without causing a draw- 
back in himself and a deficiency in hia 


career. In importance, the art of. cross-. 


examination ranks equal, if not superior, 
to’ the art of argument. These two ac- 
complishments, one, the capacity to cross- 
examine a witness skilfully and success- 
fully, and the other the capacity to argue 
a poiat analytically and critically hefore 
a judge, are the most essential requisi- 
tes for tnae success of a lawyer's profes- 
sion. They bring easy distinction to the 
person who has mastered them. They 
also. bring success in a case within easy 
reach, for it? is through them that a 


Counsel can best* serve the interests of, 


his. client and give a decisive battle to 
his adversary. The art of cross-examina- 
tion helps a Counsel to,overcome a re- 
fractory witness, who has come prepared 
to injure the cause which a Counsel ad- 
vocatess 
to over¢ome ` the .oppyition of a 
judge who forms or is about to form 
an opinion adverse to the plea of a party. 


We ave concerned preseritly only with the. 
4 . 
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and unique to its. 


Tho ast -of argument helps . 


r, Esqr., 
art of crossexamination which forms one 
of the most important features of the trials 
in original courts. a 
The necessity of cross examination arises 
in the course of a judicial proceedings 
at. the stage of evidence. The purpose 
of all evidence is to convince a judicial 
mind about the existence or non-existence 
of a fact. In every legal proceeding that 
arises out of a dispute between two 
parties, the questions which come for ad- 
judication before.a judge are either ques- 
tions of Jaw cr questions of fact. The 
art of cross-examination has nothing to 
do with questions of law. Its utility be- 
comes manifest only in determining ques. 
tions of. fact. A fact may be oral cr 
documentary evidence, and all oral. testi- 
mony that bears upon an incident, or, 
circumstance, or. a document, is the primary, 
field where the art of cros3 examination, 
comes into play. All oral testimony pro- 
duced by witnesses who speak either in 
favour of or against a relevant fact, When 
a witness deposes against the interest of, 
a party or speaks something whic is 
contrary to the trath of an assertion, the 
party whose case comes into jeopardy on 
account of his testimony is given a right 
by law to cross-examine that witness. So 
we find that the purpose of cross-examina- 
tion is to test the accuracy, the correct- 
ness, the truth or the probability of a 
witness's statement, and that too in such 
a manner as to persuade the mind of the 
judge to reject it. Its aim is to eliminate 
such evidence, as rups counter to the tenor 
of ones case, or to miake it absolutely, 
useless for the adversary, and ‘even to 
create 4nd supply positive fresh evidence 
in support of the case of a party. The 
extent of cross-examination varies withthe 


-volume of oral evidence that is tendered; °, 
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in support of an issue and its efficacy is” 


determined by the extent to which it has 
helped the crossexamining Oounsel to 
successiully demolish the case of his ad- 
versary. It is an effective instrument for 
enabling a Counsel to select the mode of 
presenting oral evidence as also to show 
its unreliability, want -of relevancy and 
even its absurdity, e 

To extract truth, to expose falsehood, 
to give to the facts their proper settings, 
to present them in a proper perspective, 
to compel a wiiness to give out what he 
wants to keep back, to shatter his credit 
to pieces, to prick the bubble of impar- 
tiality and respectability which a witness 
assumes, to dislodge him from the posi- 
tion which he holds, and above all to 
reduce his statements to absurdity, these 
are scme of the main objects that are to 
be kept in view in subjecting a witness 
to cross-examination. To achieve this end, 
the Counsel must be equipped with in- 
formation in sufficient details on the topics 
on which a witness ccmes to depose. He 


must know something about the character . 


and capacity, the weakness, the antece- 
dents, the hostility and the interested- 
ness of a witness. And what is important, 
he must also possess tLe capacity to view 
the whole testimony of the witness from 
an angle different -from the one which 
the witness. It is a 
truism, the correctness of which will 
seldom be doubted, that a Counsel knows 
more about the case of his client than the 
client himself dces, and the cross-exam- 
ining Counsel knows or: ought to know 
more about a subject on which the 
witness is to speak than the witness him- 
self. This is all the more necessary in 
cases where a Counsel has to cross-exa- 
mine expert witnesses who propose to be 
well versed in a certain science and 
apply that science for the purpose of 
proving certain fact. These are generally, 
hand writing or finger-impression experts, 
and medical experts. Whenever a Ooun: 
sel has to crcss-examine them, he has to 
be prepared in the art or science which 
the. witness profesces to have’ mastered 
and does cover for himself which is the 
dividing line between the expert’s art, 
his drgmatiem, and his science. For even 
these expeit witnesees are not expected to 
be impartial. They sometimes prostitute 
their intelligence, their art, their ‘science 
and their learning fcr the purpcse of 
helping a wrorg cause. Jt is Len that 


the: crost-examining Ccunsel has tg deal: 
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with them on thefr own level, after fully 
equipping himself with the information . 
which the witness himself possessed.’ Thus 
unless you have yourself mastered the 
principles of hand-writing ‘or finger print 
identification you cannot sufcessfully 
assail and falsify a Hand writing Expert 
who comes to depose that a particular docu- 
ment is or is not a forgery. 

It is the same with the medical ex- 
perts If a cross examining Counsel wants 
to assail successfully the propositions of 
a medical expert, he must first study and 
acyuire all the information that is avail- 
able on the subject on which,he witness - 
is to depose. It is only then that he can 
prove the flaw in his logic and the in- 
correctness of his . proposition. Without 
such an equipment no Counsel can hope 
to create a favourable impression upon 
the mind of the judge or even to demolish 
an impression which has been made on the: 
judge's mind by an expert. witness. 

Now there are various modes of cross- 
examining a witness. These modes differ 
according to the character and capacity 
of different witnesses. A witness may be 
zealous cr suspicious; he may be simple, 


or shrewd: he may be stubborn, or he 


may be pliant or yieldjng; he may be 
honest, or he may be cunning; he may be 
friendly or hostile; he may be careful and 
cautious or he may be absolutély careless 
and indifferent. In all these cases, it is 
one of the most difficult tasks of the 
cross examining Counsel to determine with- 
in the space of a few minutes of the exa- 
mination-in chief, the exact: class to which 
that ‘particular witness belongs and select 
his weapons of attack appropriate to the 
occasion. It is, therefore, that mode must 
differ with every witness, and it can never 
be asserted that the same mode of cross- 
examination can be ‘profitably used for 
the purpose of dealing with a set of 
witnesses. A zealous witness, is apt to 
exaggerate matters. He wants to. 
show that he knows more than 
the crogs-examining Couns@l does. He 
wants to show that his statement is beyond 
challenge and tries to stop you by giving 
such information as sometimes frustrates 
all effcrts to gontradict him. But his 
weakness lies in his exaggeration. Further 
if he is cauticus he will never give a 
straight reply. In suchea case tle only 
way to deal with him is ‘to find out the 
line of his exaggeration, study its scope 
and extent, and lead, him on and on to 
exaggerate to such ‘ an cextent, thate ulti- 
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mately he falls intoa deep abyss of con- 
tradiction and absurdity, so deep that he 
is unable to get himself out of it. Asan 
instance there was a case of collision bet- 
ween a cycle and a motor-car, and the driver 
of the mMor car was prosecuted for causing 
the death of the cyclist by rash and neg- 
ligent driving. The question was how the 
death was caused and how the fatal injury 
‘was caused. An enthusiastic witness on the 
side of prosecution graphically described 
the whole scene, but forgot, or rather was 
doubtful, whejher .the-ccllision had taken 
place on the right side or from the left 
side°of the car. When the question was 
put to him whether it was frcm the right 
side or the left side, he could not defi- 
Ditely say what was certain that the 
deceased was knocked down with 
great force and he fell out in the 
centre of the road. Now, tke Counsel 
took the clue from the words “centre of 
the road” This witness being doubtful 
as to whether the collision took place from 
the right side or the left, the Counsel gave 
him a hint thus: “As you say that the 
collision has taken place on one side, and 
the deceased has fallen down at a distance 
to your view in the centre of the road 
by a violent shock, the deceased must 
have been flung in the air by the colli- 
sion and must have crossed the hood of 
the motor car and fallen down to the other 
Side." And the witness said: “Yes, 
exactly that is what has happened,” 
And it so happened ‘that this one feature 
of his statement was so diametrically 
opposite to the ‘statements of other wit- 
nesses that the court considering this and 
other factors had no alternative but to dis- 
believe the whole story and acquit the 
accused. i 

A Suspicious witness is seldom definite. 
He is seldom aceurate.*iHe always tries 
to understand the trend of the unswer, 
desired by the cross-examining ; Counsel, 
and once he understands that the trend 
is one way, he will give an answer which 
is the other way. Being rathera shrewd 
witness, he always gives answers opposite 
to what is desired. Inf such a case you 
must be very much careful to frame your 
questions. They should hbe, so framed as 
not to betray the real trend of the desired 
answer. Sometimes the witness in his 
enthustasm to show that he is truthful 
gives oùt at some awkward moment the 
real truth which lies béhind ,this state. 
ment. In onej case. the question was whe- 


there there was 4 valid attestation of a: 
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‘document. You must be aware that before 
the present amendment of the definition 
of “attestation” in the Transfer- of Pro- 
perty Act, an attestating witness was Te- 
quired to see the executant actually sign- 
itg the document, and the case arose in 
those days when such attestation was re- 
quired. As one of the attesting witnesses 
was not available a witness was requisi- 
tioned by the plaintiff to prove that the 
witness was actually present at the time 
when the document was executed by the 
party. Now the fact was that this wit- 
ness was never present at the attestation. 
But in his enthusiasm to show himself to 
be a perfectly true witness, he gave all 
pessible details of the occasion. As the 
cross-examining Oounsel proceeded to ques- 
tion, the witness proved perfectly obdu- 
rate and perfectly intelligent, and he 
defied all his effort to bring him down. 
Just at that moment the person who was 
instructing the Counsel and who was not 
the party himself happened to exclaim: 
“Well, Sir, you have come here to depose 
a falsehood; you ought to be ashamed of 
yourself.” Such dialogues do take place 
when the courts are not attentive. Consi- 
dering that the real party had accused 
him in this way, the witness in a very 
grave tone said: “Well, you call me a 
liar, and you yourself are a liar. You 
have yourself executed this document, and 
you deny it now.” Now there you got the 
truth that the man who was the real 
executant of the document had not been 
seen by this witness and he imputed exe- 
cuticn to another person. The point was 
noted by the court that the person ins 
structing the Counsel was quite different 
from the person who had executed the 
document, and the witness was completely 
exposed. | 

You will find that some witnesses are 
very simple. They are almost rustic and 
their mentality is so innocent that they 
can be led away by even the slightest 
suggestion. They can be terrified by a 
mere raising of the tone. They.can be 
confounded at the mere effort of the crosg- 
examining Counsel to confound them. 
This is the type of cross examination 
which is regarded ag misleading and be- 
wildering, and it js not approvéd of by 
the scientific crass-exfmining experts who 
consider this to be a depraved mode of 
utilising the intelligence ofa person. But 
the fact is that every day we find in 
Courts such witnesses who are simple and , 
timid, who by the very constitution can- 
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not think much, are imposed upon by 
cross examining QOounsel who brow beat 
them, who question in a thundering 
learned voice, about things which the wit- 
ness does not understand and finds it 
difficult to answer. This type cf cross 
examination had been effectively used in 
the past and even now ib is used every 
day with great @ffect. I had foccasions 
of hearitig such a cross-examination 
béfore an Honcrary Magistrate.- These 
Honorary Magistrates were not generally 
‘very learned—of course I am speaking 
With due deference to some exceptions. 
These personalities did not know much of 
law, but they were gratified by the very 
fact that a Senior Counsel of the Bar was 
before them. So whenever a Counsel in a 
thundering vcice put questions to a rustic 
witness or asked him to behave properly, 
to answer straight, and not to be dishonest, 
they would frequently side that Counsel 
so that the witness was entirely at his 
Mercy, and a time came during the cross- 
examination when the witness said ‘yes’ 
to every question good, bad or indifferent, 
and the value of his testimony was com- 
pletely lost. In yet another case] remem- 
ber a crossexamining Counsel put a 
question in such a. violent tone and pro- 
voked the witness into such a temper that 
thé witness began to give sarcastically 
exactly the contrary answer out of per- 
versity and excitement. Unfortunately 
for the witness, the Magistrate took down 
‘statement literally ignoring its real tenor or 
the witnesses temperament. ' 

But it has to be remembered that 
“witnesses who are cunning, shrewd and 
intelligent are very difficult of holding, 
difficult to be broken. They are in the 


-Jawyer’s phrase “a hard nut to crack.” 


They can be assailed by showing either 
that they are hostile, or interested, or 
completely biased on account of some 
previous dispute or transaction. They have 
to be appreached very caulicusly, because 
it is a rule of cross-examination that a 
Single question which is put without due 
caution and foresight injures the cause of 
the, cross examining Counsel in some way 


-or other. So in treating such witnegses, 


you have sometimes to cajol them, some- 
times to threaten, and sometimes to ridicule 
‘them: yôu have sometimes to feign 
ignorance, pretend earnestness over mere 
trifles, and show levity or indifference over 
_the most serious topics {till ultimately a 
: Gertain, security is realised and the witness 
sis: completely developed ‘by the hete work 
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of his replies in such a manner that he 


is forced to come down and cannot, escape 
either falling into an absurdity ora con- 


tradiction. In all this affair you have to 
proceed in a manner soas to disturb the 
self-possession of the witness aid expose 


him to redicule. You have to confront 
him sometimes with his past.statement and 
conduct, and finally to deal such an effectual 
blow that all the fabric of his story topples 
down and the witness proves to be beyond 
any redemption. Sometimes you have to 


follow the method of argumentation and ' 


logical deduction so close and mergiless, 
that the witness quails under the pressure 
of his own premises and his own conclu- 
sions. It is these witnesses that tax the 
genius of the cross examining Counsel to 
the utmost and it is they who supply us 
some of the best specimen of scientific 
cross-examination. Some years ago the late 
Mr. Abhyankar had earned for himeelf a 
reputation of being a very fearless cross- 
examiner. In those days political trials 
were rampant and once in such trial at 
Nagpur he had to cross-examine some 
police reporters who gave a Version of 
certain speech which formed the basis of 
a sediticus prosecution. And it was found 
that the late Mr. Abhyankar came down 
upon 
shrewd’ and intelligent with snch relent- 
ing logic that one of them fainied in court, 
completely lost his balance and confessed 
that the art of stenography was so very 
defective that it was not possible to take 
down accurately even an English speech, 
much less aspeech in Marathi. Such was 
the force of his personality, and of his 
power of enveloping the witnesses from all 
sides by his logical deductions and close 
analysis, that the witnesses found it 
difficult to escape the conclusion lo which 
the cross-examining Counsel wanted them 
to -reach. 


We all know that the late Mr. O. R. Das, 


had earned an unenviable reputation in 
Bengal as the greatest cross-examiners of 
his time. In one case he cross examined a 
Hand-writing Expert for seven days, at 
the end of which all his art and science 
was shattered to pieces and all his proposi. 
tions were demolished. Even the late Mr. 
Eardly Norton fcr long had a similar 


reputation throughout the whole of India.. 


Once it is said that he came déwn to 
this part of Imdia to defend an accused 
who was profeculed for murder. ` A medical 
expert had given evidence that the bories 
. were ‘the hones of 
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these police witnesses who . were 
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; method called. the provocative method. 
Here fhe crdss-examining Counsel provckes 
the witness into a KI Witnesses are 
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other details which he assumed for his con- 
clusions. In one case a Hand-writing Expert 
was falsified when a signature made by a 
Counsel secretly in the presence of the 
Was | characterised, . by him £s the: 
genuine signature of a party. This sopi ° 
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of passion is a condescension to the fraiity he feels and resenis at the instant the 
of the human frame, to the furonbrevis, fact which he would éxten uate .i3 com: 
which, while the frenzy lasis, renders a mitted” Thuk, “Russell on Crimes,’ 
_ man, deat to the voice of reason ; so the 9th edition, , page 3:1, following “Foster” 
"Prorogation Which is allowed to extesuate . Crown Law “The. accepted test,” gs now 
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laid down (see R. v. Lesbimi, [1914] 3 K B. 
1116) “as to the degree of provocation 
necessary to reduce: the crime of murder 
to manslaughter is whether the provocati n 
was of so serious a nature as to deprive a 
reasonableman of his self-control.” 

The slaying of an adulterous wife or of 
her paramour taken in the act has from 
Very ancient times been adjudged man- 
slaughter. Equally ancient was the rule 
that no words, taken alone. would suffice 
for the reduction from murder to man- 


. Slaughter. Yet, it has come about that slay- 


ing a wife upon a sudden ecnfession of 
adultéry may be held to be manslaughter, 
R. v.. Ellor (1920), 85 J. P. 107. 

The working of the rules, which it is not 
too much to suppose have been developed 
to meet some of the difficulty created by 
the absence of degrees of murder in English 
law, is illustrated by two recent trials, in one 
of which the verdict was manslaughter and 
the other cf murder with a recommendation 
to mercy. 

In the case of R.v. Badham, indicted 
for murder at the Sussex Assiz‘s, 3rd and 
Sth December, 1988, there was evidence 
of information given to the husband of 
facts from which he might infer his wife's 
adultery, of his ascusation of her, fcllowed 
by her death. That the husband's suspicion 
was not idle was proved by tne evidence 
of a man who admitted intercourse with the 
wife of the accused not many days before 
the homicide. 

The accused himself said that when he 
challenged his wife she said the charge was 
true, and “he was not there and she was 
not going without a man all her life.” 

Had these utterances been followed by the 
killing it would have been difficult to say 
that they would have constituted the ‘‘very 
special circumstance” contemplated in R. v. 
Ellor, supra, but the accused, when he 
gave evidence on his own behalf, and 
admitted killing hig wife, said that she came 
to him a little later, in another room, and 
smacked his face, and then kept on punch 
ing him in the fave. “He pushed her 
against the table, and the next he re- 
membered she was lying on the floor. He 
had no erecollec!ion of tying ties round her 
neck. He found she was dead. He realis- 
ed what he had done, he just took it she 
was dead.” 

The pidge, in summing up, treated the 
repeated *tyings “as evidence of the loss of 
reason by the accused. “Wot One, not two, 
but ‘three things tied round his wife’s neck 
was the best indivation of the extent to 
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which his reason had departed,” and told 
the jury that “they had to consider the effect 
of the blows upon a reasonable man, taking 
into consideration all that had gone before.” 

The jury found a verdict of manslaughter, 
juStified perhaps by the assault on the 
husband, but hardly by the admission of 
adultery, which was not a sudden confes- 
sion, but an admission cn repeated challenge 
from the ehusband. 

The report we have used is that in the 
Sussex Daily News. It contains the follow- 
ing as part of tbe judge's direction to the 
jury : “The defence of provocation attacks 
the words ‘intentional’ and ‘deliberate’ in 
the definition of murder.” But there is no 
definition of murder containing these 
words. In tte common law phraseology, 
‘murder is the unlawful killing, by any 
person of sound memory and discretion, of 
any person under the King's peace, with 
malice aforethought, either express or 
implied by law,” see “Russell on Crimes” 
9th edition, page 339. S.ephen’s “Digest of 
the Criminal Law” boils it down to “Murder 
is unlawful homicide with malice afore- 
thought.” No doubt malice aforethought 
implies intention and deliberation, but it is 
difficult to draw some cases cf implied 
malice within these more modera expres- 
sions. For the purposes of the case before 
him the judge’s words serve, but it iy 
necessary, on the general subject, to re- 
member that our law of murderis highly 
artificial and takes in many cases where 
the common man would find present no 
intention to kill, and no deliberation at all 
directed to a killing. 

The other case we have before us is 
R. v. Clements, indicted for and found guilty 


of murder at the Central Criminal Court’ 


on the 12th December, 1938. It has general 
similarity with the case of R. v. Badham, 
but assault by the wife is absent. There 
was a preceding history of estrangement 
and then, on an inadvertent remark by 
his wife, when half asleep, a sudden revela- 
tion that she had been with another man. 
The wife had written to her husband: 
“I believe it is better for me to find interest 
in other people. It dees me good. IJ even 
find my interest in the baby to have 
dropped a little—not-my love but my 
interest. There must be something wrong 
with me," and, “at twenty-five when you 
have had a lot of your cwa company, it is 
heady wine to find people who think you 
look good, not just virtuous ; think you look 
wholesome, nice teeth, gocd skin, clear 


‘eyes, dimples, and all that. I am rotten, » 
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aren't I? But we are playing with fre,e 


being away from each other There is 
danger ahead. Haven't ycu met anyone 
whose company ytu enjoyed so that you 
looked forward to being with them again? 
I‘have. You may be disgusted with me 
by now. I am changeable and untrust- 
worthy, but I must tell you the truth. 2 

“They made it up, but later his wife told 
him she had got a job as a barmaid in 
London and she had taken it aĝa single 
woman. She took off her wedding ring and 
gave it to him 

On the morning of the murder, he got up 
and put the kettle on. He then went back 
to’ bed wearing his dressing gown. His 
wife, who was half asleep, said, “Have you 
put the kettle on, Felix?” ` 

Upon this the husband, whose name was 


Bees. 
-As bees, like fish, are of.a “wild and 
untimable disposition,” Blackstcne con- 
sidered them to be fera nature, but in 
the Irish case of O'Gorman v. O'Gorman 
(1903) it was held that they were not, 
although keeping them in unreasonable 
quantities and in unreasonable places might 
give rise toa claim for damages. Ireland, 
it may be recalled, has its- Bee Pest 
Prevention Act which was passed a year 
or two after the O'Gorman litigation had 
subsided, and the Irish air was, in Tennyson's 
phrase, alive with the “murmur of innumer- 
able bees.” In this country bees have 
not had many legal adventures, 
recently a case—Kearry v. Pattinson— 
. reached the Court of Appeal from 
the Hull County Court, in which the 
plaintiff claimed damages for the loss of 
a swarm of bees and the profit on the 
honey which in happier circumstances he 
would have marketed. The facts were 
shortly, these: The. plaintiff, Mr. Kearry, 
was a bee-keeper, and one June day in 
the present year a party of his bees 
swarmed and settled in the garden of 
the defendant, Mr. . Pattinson, who was 
Kearry’s next door neighbour. The County 
Court Judge found as a fact that Kearry 
had not lost sight (1 his bees, and could 
“identify” them, and, that they, therefore, 
remained his prdéperty. The defendant, 
however, *refused fo let him enter his 
land, saying in answer to his request to 
be allowed to- do so, “No, you only speak 
to. me when you want something." Later, 
» howewer, the desired permission was given, 
“put 2 that time the bees had fowo. 2 
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not “Felix” hut 4, eslio Charles,” Jah oncé 
jumped to the conclusion she had com- 
mitted adultery. He said, “I lost control 
of myself and hit my wife om the head with 
a bottle.” He also tried to strangle her, 
and plunged a penknife into her back. 

The police made enquiries, and the man 
Felix told them he had committed adultery 
with the woman. 

It is easy to distinguish this case from. 
that of Badham, by the assault committe 
by the wife in the latter, but not so ape 
to discriminate the sudden irresistible in- 
ference of adultery from the sudden con‘: 
fession in R.v. Ellor, supra, and gther 
similar cases (for which se tHe “English. 
and Empire Digest,” Vol. 15, page 780). 
The line to be drawn is a fine one, —J: ustice A 
ras of the Peace. ` 


Extracts fro m 1 Co ntem poraries. 


The Decision. 

The County Court Judge, in the above 
circumstances, found that £4 was the 
proper sum (if any) to award the plaintiff. 
If the defendant had interfered with the 
bees and destroyed the owner's chance of. 
retaking them, he would have been liable, 
but he (his Honour} did not think the 
defendant had committed any actionable . 
wrong by merely refusing permission to 
go on his land, Ths plaintiff appealed,.. 
and Lord Justice Slesser, in gtving judg- 
ment in the Oourt of Appeal, said that 
the first and basic question which arose 
was whether the bees, at the material 
time, were chattels and the property of the | 
plaintiff. He (Lord Justice Slesser) had 
come to the conclusion that they were. 
nobody's property at the material time. 
Blackstone. had said that bees were fere 
nature, bup when they were hived a` 
man could have a qualified property in 
them. In the present case the bees had 
been hived by the plaintiff, and, there- 
fore, before they swarmed, they were his 
prcperty, and ‘they remained his property 
after they had swarmed so long as they | 
were in his sight and he bad the power 
to follow them.’ What did that mean? 
The power to follow could only mean that 
the bees were still in a place ta, which 
their owner could goin law. „If they were 
in any other place, they could not be 
anyone's property until they were hived . 
again. The action was miscqnceivgd and 
the appeal moe t be, dismissed.—’Bhe Law 
Times, e 
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The widdspread publicity given to the 
recent Croydon epidemic has aroused 
public opinion on the unceasing vigilance 
which must be given to the problem of 
securing toa district a water supply that 
18 above suspicion. Often the most sen- 
sational cases are entirely devoid of any 
Teal legal interest, but, apart from its 
public interest, the case of Read v. 
Croydon Comporation (1938, 4 All E. R. 631; 
86 Law Journ. 438) is of the utmost 
importance as defining the legal liabilities 
by which the supply of drinking water 
18 now controlled, In the absence of any 
appeal the legal position as set out very 
fully in the judgment of Stable, J. is 
likely to remain the ‘leading fountain of 


- authority fos some considerable time, and 


itis important that one should form a 
clear picture of what it amounts to; what 
are its limitations, and what its implica- 


‘tions. 


+ 
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The obligation of the Oroydon Corpora- 
tion as regards water supply may be 
taken as defined by sec. 350f the Water 
Works Olauses Act, 1847, an Act which 
has been embodied in all local Acts 
dealing with water supply. This Act cast 
upon the corporation the duty to “supply 
and keepin the pipes to be laid down 


by them a supply of pure and wholesome. 


water sufficient for the domestic use of all 
the inhabitants of the town or district 
within the limits of the Act.” The con» 
sideration forthe supply of the water was 
in the form of a water rent assessed on 
the rateable value of the house to which 
the supply was brought, and sec. 48 of 
the original ° Act contairfs a penalty 
clause in the event of the water authority 
failing in certain of these functions. The 
plaintiff, “Mr. Read,” whose case was taken 
as a test one, was 4 rajfpayer whose 
daughter sulfered from typhoid during the 
epidemic. He claimed.not only a right 
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of action for himself in respect of special 
expenses incurred during his daughter's 
illness, but also a right of action in 
respect of his daughter, who was not a 
ratepayer, but was aresident in his house at 
the material time. 

It may be convsnient to take up some 
ofthe most salient points raised in the 
plaintiffs statement of claim, with the 
answers given by the ‘defence, and the 
rulings of the Court. The plaintiff fret 
proceeded under sec. 14 of the Sale of 
Goods Act, and claimed an. absolute 
warranty against the corporation. This 
requires no proof of negligence, and is 
common. form in cases against restaurants 
for the supply of tainted food to a guest 
who has himself paid for the meal. ‘But, 
apart altogether from the doubtful question 
of whether water is a chattel, which it 
probably isin a food and drink case, the 
plaintiff who proceeds under the Sale of 
Goods Act must establish a contract bet-' 
ween himself and the supplier. There is 
along chain of cases, of which the most - 
convincing is perhaps Milnes v. Hudders- 
field Curporation (11 App. Cas. 511), going 
to show that the relationship between a 
water authority and a rate-payer, while 
similar to a contractual one, is based on 
statute and not on contract. The claim to 


a warranty therefore failed, and the 
plaintiff, so far as his own case” wag- 
concerned, was obliged to fall back 


upon his second string, namely, breach of 
statutory duty, with ils accompanying 
implication of negligence against the cor- 
poration in the discharge of that duty. Not 
only was a breach df statutory. duty 
pleaded, but also a” breach of common 
law duty. 

The statutory duty to supply pure and 
wholesome water under the Act is self- 
Where statutes cast a duty upon 


a party there may be a doubt as “to 


AN 


whether the duty is absolute, or whether i 


all that is called for is reasonable care 
and endeavour to carry out the duty. 
In cases where the statute, such as in the 
provision for fencing in dangerous machi- 
nery under the Factory Acts, not only 
enjoins the end but points out’ the means, 
it has been established that’ the duty is 
absolute, but where the end only is 
directed, the matter is of some doubt. It 
was held in Hammond v. St. Pancras Vestry 
(L. R. 90: P. 316) that if the duty is to be 
interpreted as absolute it is one that 
ought to be imposed in the clearest possible 
terms, and the Court, following the authori- 
ties, directed that in the caseof the water 
supply by the Oroydon Corporation the 
duty was limited to that of taking all 
reasonable and proper care. 

After an exhaustive review of all the 
facts of the case, Stable, J. held that the 
corporation had failed totake the reason- 
able care demanded. His finding appears 
to have been based mainly upon the 
omission of the corporation to continue 
the process of chlorination and filtration 
at certain material times, and excluded 
any obligation to carry out medical 
tests cn the workmen engaged at the much 
spoken of Addington well. The plaintiff 
had, therefore, succeeded in establishing 
a breach of statutory duty. 

But Mr. Read had yet a further point 
to overcome. Where statutes prescribe a 
duty they not infrequently enforce the 
duty, or some part of the duty, by pre- 
scribing a penalty. Thisisirue of the 
Water Works Olauses Act, 1847, where, 
in sec. 43, penalties for. certain breaches 
are laid down, The question therefcre 
arises whether the penaliy is exclusive 
of other remedies. There have been 
cases in which this has been held, and 
it was a formidable fence for the plaint- 
iff to surmount. The cases in which 
it has been decided that the penalty is 


exclusive are carefully reviewed in the 
judgment. Perhaps the most instructive 
of. these is Atkinson v. Newcastle & 


Gateshead Waterworks Co. (2 Ex. D. 441), 
wherethe plaintiff took action against 
the corporation for not supplying suffi- 
cient weterto cope-with a fire on his 
premises. It was held in this case that 
the penalty clause was exclusive, and 
the plaintiff was non-suiled. . 

But over and above the statutory duty 
there i$. a common law duty which in 
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waterworks cabeh “has been particularly 
emphasised by the decision in Barnes 


v. Irwell Water Board-(1938, 2 All EK. R. - 


650). This common law duty may be do- 
terminous with.or exceed the gtatutory 
duty, but where it exists, it cannot be 
ousted by any penalty clause. This 
insistence 


apart altogether from a statutory one, 


has been emphasised in several cases ol 


late, and has, of course, been given a 
very considerable fillip by the Stevenson 
v. Donoghue (infra) decision, which has 
cast the net so wide in cases of tort. 

The effect of the above, in the Crogdon 
case, was that,so far as Mr. Read was 
concerned, it was held that as a rates 
payer he was entitled tosue the corpora- 
tion for a breach of tke statutory duty 
of supplying him with pure and whole- 
some water. But what of the case of his 
daughter, who was a co-plaintiff with him ? 
She wasnota ratepayer, and so far as 
any breach of statutory duty was concerned, 


she had clearly no locus standi whatso- 


ever. Did the common law duty of the 
corporation extend to ker, and was it 
owed to her as well as tothose who 
were actual ratepayers and cccupiers 
of premises to which the water was 
supplied ? 


It must be confessed that once it was. 


decided that the Croydon orporation 


owed a common law duty to Mr. Read, . 


the ratepayer himself, the case of his 


daughter must follow on a reading of. 


such decisions as those in Stevenson Vv. 
Donoghue (1932, A.C. 562) and Barnes 
v. Irwell Valley Water Board (supra). The 
application of the earlier of these cases 
to a poisoned water supply was empha- 
tically laid" down by the Court of appeal 
in the Irwell case, where the supply of 
water in circumstances that it made it 
liable to plumbosolvency was the breach 
of duty. The daughter, residing in the 
house of a ratepayer to whom water is 
supplied for all domestic purposes, undoubt- 
edly falls toreap the benefit bf the wide 
extension of duty involved in Stevenson vV.. 
Donoghue, and, waiving the statutory 
duty altogether, both she and here father 
came within the elass to which aduty was 
owed. 


The value of the decision in the Croydon | 


case lies in bringing home liabilities which 
have always exyted,-but have never been 
realised befote.—The Law Journal. 
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On 12th September, 1938, an interesting 
question was raised at Clitheroe Petty 
Sessions on the construction of s. 22 of 
the Road Traffic Act, 1930 (R.v. Mayo). 
This well-kn»wa section provides that if, 
Owing .to the presence of a motor vehicle 
On & road, an accident occurs 


.whereby damage or injury is caused to 


any person, vehicle or animal, the driver 
must stop and if go, required by any per- 
son having reasonable grounds for so 
requiring, give his name and address and 
the name and address of the owners and 
the. identiffeation marks of the vehicle. If 
he does not do so he must report the 
accident at a police station or to a constable 
as soon as reasonably practicable, and in 
any case within twenty-four hours. Under 
s. 113 the maximum penalty for a first 
Offence, is a fine of £20, for a second 
offence, three months’ imprisonment or a 
fine of £50. 

The defendant pleaded not guilty, and 
if was proved that the defendant's car 
skidded at a corner and hit a stone wall, 
damaging both the wall and the car. It 
was also proved that he did not give his 
name or address to any person nor did 
he report the afcident as required by 
s. 22 0f the Road Traffic Act, 1930. It was 
urged by she prosecution that damage 
had been caused to the owner of the wall 
by reason of the accident and on behalf 
of the defendant it was argued that 
damage to the wall was not damage or 
injury to any person, vehicle or animal, 
within the meaning ofs. 22. The justices 
upheld the defendant's contention and dis- 
missed the information. 

- It is, of course, inadmissible to refer 
to a Parliamentary debate in considering 
the ccnstruction of an Act of Parliament, 
but it is interesting to note that when 
the 1930 Act was before Parliament in 
the form of the Road Traffic Bill, the 
Solicitor-General opposed an amendment 
to cl. 22 which would have expressly 
included damage or injury “to any other 
property on the road or on the land adjoin- 
ing the road.” He said that it would be 
overloading the Bill to include those words 
and added tHat the Legislature should be 
reluctant to create criminal offences the 
commission of which would be considered 
very lightly. ° 


Although. no regard. my hme paid to 
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ameniment was uanecessary, and that the 
Solicitor-Generil’s objection to making the 
failure to report this kind of accident an 
offsnce is overruled by words in tha sec- 
tion to which he did not at tha time 
object. Those words are: “owing to the 
presence of a motor wehicle oa a ‘road, 
an accident occurs whereby damige or 
injury is caused to any person, vehicle or 
animal,” | 

Tne obvious case’ which this section was 
meant to include and does include is that 
of a collision between two motor vehicles 
in which damage is inflicted on one or 
bath of them. Is it to be said that because 
such an accident does not result in personal 
injuries and only damages the vehicle of the 
Person charged with failing to report the 
accident, this is not damage to any vehicle 
within the meaning of the section? The 
word “any” has a naturally unrestricted 
meaning, and if a vehicle collides with- a 
brick wall causing damage tə itself (as it 
most probably will), failure to report such 
an accident must, it is submitted, clearly be 
within the section. dee eae 

It is possible indeed to go further and 
argue that damage to a brick wall is 
damage to a person (è. e. the owner of 
the wall) within the meaning of the sec» 
tion. This contention is strengthened by 
the fact that the word “injury” is used 
as an express alternative to “damage,” 
Furthermore, statements. of claim, which 
must be framed in the clearest possible 
language, invariably state .that “the 
plaintiff has suffered damage’ even when 
no damages for personal injuries are 
claimed. (For decisions in petty sessions, 
see 96 J. P. 336). 
‘It may be that as there is no limit to 
the minor accidents which may occur on 
the roads a strict interpretation of the 
section would place an intolerable burden 
on motorists. The Legislature appears, 
however, perhaps unintentionally, to have 
cast its net wide, and the courts have to 
consider in every case whether the maxim 
de minimis non curat lex applies so as to 
exonerate a defendant who fails to repoft a 
trivial accident on the road. 

The point is one of considerable im- 
portance and intereste to the -motoring 
public and property owners, who will 
look f»rward to an authoritative pro- 
nouncement from a higher court.—The 
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c o | ACT No. lof 1939. ACT.No. Il of 1939. .: : 


A : THE AJMER-MERWARA MUNICIPALITIES .. 
THE INDIAN TARIFF (AMENDMENT) ACT, 1939. REGULATION (AMENDMENT) ACT, 1989. ` 
Received the assent of the “Governor-General on Received the assent of. the Governor General ‘on . 
the 28th: January, 1939, and ‘is published in the the ist February, 1939, and is pablished in the. 
Gazette of India, Part 4, dated the 4th February, 1939 Gezetta of India, Part 4, dated 4th February, 1939. 


; | , Sae An Act further to amend the Ajmer- 
P eee EG a TN sudan Merwara Munieipalities Regulation, 1925.. 
arif ii A ae rad purpose of . lowering the ag ara 
araea gi a emd her ti ificati itling a persor® to. be ens 
Whereas it is. expedient further to @vavsication entitiing a p to. 
amend the Indian Tariff Act, 1934, forthe 70led as an elector, | 
purpose: of assisting the sale in India of Whereas it is expedient further to amend’ 
wheat -produced therein by imposing a the Ajmer-Merwara Municipalities Regula- 
temporary duty .of customs on the importa: tion, 1929, :for the purpose of lowering the 
tion of wheat; It. is hereby enacted as educational qualification entitling a person 
follows::—  - ' to be enrolled as an elector; It is hereby 
7 4: Short title - enacted as fo!llows.:— -E Nak 


y. nts mM di: T T . 1. Short title. ‘ i T i 
ips Ack niay be called the Indian Tati “This Act may "be called the’ Ajmér- 
(Amendment) Act, 1939. PS aes : si 
ha ae ve a, Merwara Municipalities Regulation (Amend- 
i 2 Amendment of First Schedule ent) Act, 1939 RR e 
Ma. ; » men ’ . Bs os 
Act XXXII of 1934.— kag Sen: ok ane 
‘In ‘the First Schedule to the Indian Tariff „ 2. Amendment of section 30, Regula- 
ties Mapa Ai 7 i | or sub-clause (4) of clluse . (b). of sub-- 
“ (à) after Item No, 10, the following item section (2) .of .section 30 of the Ajmer- 
“shall be inserted, namely:— .. . Merwara Municipalities Regulation, 1925, 


the following sub-clause shall be. substitut- 


it. 
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oe pace ee 4 | aya; 0d, namely :— Pg 
ey von a a a Kh a MTT Aak TM) the bolder of a certificate proving 
enw aka J | 7 ey _that he has passed the Upper 


ae E _ aga E Primary . (fourth s tandard) exa-. 
(b) after Item No. 11, the following item. - mination or any other examina- 
o ‘shall be inserted, namely :-— _ tion prescribed by rule in this: 
ne an 2 : behalf as at least equivalent to- 
“11 (1) | Wheat Re. 1-81... 
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3 o Extracts from Contemporaries. 

A Question of Desertion was wrong. When the respondent wrote 


A matter of some interest was recently 
considered by. the Court of Appeal in 
Pratt v:*Pratt The petitioner sought the 
dissolution of his marriage on the ground 
that the respondent had deserted him 
without cause for a period of at least 
three years immediately preceding the 
presentation of the petition within the 
meaning of sect. 2 of the Matrimonial 
Qu.uses Act, 1937. The wife did not 
appear and was not represented, and the 
follawing summary of the facts is taken 
from counfel's statement for the husband. 
The parties were married in 1933, and 
the wife left the husband about a year 
afterwards. There was no issue of the 
marriage. A correspondence ensued in the 
course of which the »ife sought to impose 
two conditions as a preliminary to her 
return. One was that she should take an 
old nurse to live with her, and the other 
was that there should be no marital in- 
tercourse between her and her husband. 
The first condition was subsequently 
abandoned but the second was always 
insisted upon. In:1935 the wife wrote to 
the, husband asking him to provide her 
with evidence ‘of adultery so that she 
could take divorce proceedings, and he 
refused to do so. 
after, the marriage, she wrote again asking 
her husband to meet her and discuss the 
future,, “It will,” she wrote, “be best if 
we can come tcgether. My idea in coming 
to see you was to discuss this, and I 
suggest that we should meet occasionally 
and go.out together—in short, make a 
new start, with a view to making ahome 
together in the future.” : 
The: Decision . 

The husband's petition was originally 
heard by Mr. Justice Finlay (as he then 
Was) at the Winchester Assizes. There was 
clearly desertion between the date when 
the wife left, the husband and September, 


1936, but the learned judge held that the - 


Correspondence which passed between the 
parties during that month rendered it 
impossible to say that after that date there 
was desertidén by the réspondent without 
cause. The petition was accordingly dis- 
missed, The husband appealed. In the 
course of his jifdgment in the Court of 
Appeal, which was °comosed of Lords 
Justices Scott, MacKinnon and du Pareq 


Lord Justice Scott ‘observed that it was’. 


impossible to say that My. Justice Finlay 


< 2 
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In 1936, three years’ 


asking for arn interview to discuss the 
position there was a duty on the petitioner 
af least to ses her and give her an 
opportunity to say what she wished to say. 
The other learned Lords Justices agreed, 
and the appeal was djsmissed.—The Law 
Times. 


Bees. l 

When a town dweller hears or reads 
of swarming bees, he usually conjures 
up in his mind a picture of the beekeeper 
rushing and tripping headlong over the 
country-side, looking rather like little 
Johnny Head in Air, for in Halsbury 
(Hailsham edn., vol I, p. 533) we are told 
that if a swarm leaves the hive, the 
hiver’s property in the swarm continues 
“go long as they can be seen and follow- 
ed.” Now, it seems, the beekeeper must 
keep one eye on the swarm and one on 
the path they follow, for Slesser, L. J. 
with whom the other Lords Justices con- 
curred, is reported as saying that the bees 
remain the beekeeper'’s property “so long 
as they remain in his sight and he has 
power to follow them” (Kearry v. Pat- 
tinson, Times, December 21). And, again; 
“They were his property while they were 
ina place where it was in his lawful 
power to follow them.” On the principle 
that a man owns what lies beneath his 
land and a column of air above it, does 
this mean. that the beekeepers property 
in the bees is lost as soon as they leave 
his land, unless, of course, they follow the 
highway or some right of way or fly over 
common land which he has a right to 
cross? For in the absence of some pre- 
vious agreement, the beekeeper would not 
normally have a lawful power to enter 
his neighbour’s land This may not be a 
proper inference to draw, but if a bee- 
keeper's neighhour cau divest him of his 
property in the bees by refusing him 
admittance to his land for the purpose of 
recovering them, presumably the refusal 
relates back to the entry of the beesinto 
the neighbour's land. But a more dis- 
turbing result of Kearry v. Paitison—we 
presume that Quaftrill v. Spragge (1907, 
713, P. Jo. 425) is overruled—is that a 
rival «beekeeper can lawfully hive and 
keep any swarm he finds on his land, 
even though he knows whence they came. 
and“ that their erstwhile owner has never ° 
let them out of his sight. An agreement 
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with all his neighbours for 
to follow future swarms appears to be 

-the only safe course for a beekeeper to- 
day —The Law Journal. 


Duty of the Trial Judge to the De- 
fence. ; 
The Court of Oyiminal Appeal in R.v. 

Andrews (see Weekly Note, page 847, post), 

spoke with no uncertain voice as to the 

duty of Courts trying accused persons to 
see that they have every opportunity of 
presenting their case. 

The appellant, who appeared in person 
before the Lord Ohief Justice, Mr. Justice 
Charles and Mr. Justice Humphreys, had, 
at his trial pleaded “Guilty” to the charge 
of receiving and was sentenced thereon to 
three years’ penal servitude On a charge 
of being an habitual criminal, he was con- 
victed and sentenced to five years’ preven- 
tive detention. 

The appellant stated that he was not 
represented at the trial and that his ground 
of appeal was that he was never asked by 
the Commissioner whether he wished to 
Call any evidence. 

For the Crown it was said that the appel- 
lant had notified the Police that he desired 
a woman to be present’ in the Court asa 
witness, and she was in fact there. By 
inadvertence the appellant was not asked 
whether he wished to call any witnesses. 

The Lord Chief Justice—‘Iit is not only 
desirable that an accused person should be 
told: that he can call witnesses, it is esszn- 
tial.” ; 

: Whether the calling of that witness would 

have prevented the jury from arriving at 

the decision to which they had come he (his 

Lordship} did. not know, but the Court 

thought. it extremely desirable not. only 

that the utmost care should be taken to 
infcrm a prisoner that he might call. wit- 
nesses but that when the charge was that 
of being an habitual criminal, he should be 
represented by Oounsel.—Justice of the 
Peace, 


Colour Bar and Law Students. 

The liberty and equality, as manifested 
in the absence of. any colour bar in our 
Inns of Court, and which we have. long 
achieved, and may be enjoyed, under our 
unwritten constitution, has now been ap- 
proached. in the U. S. A. in the matter of the 
Law chool of Missouri State University, 
* The Supreme Oourt to-day,” according 
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to a Times R report of Decem- 
ber 12, “ruled that in refusing admission 
to negroes the law school of Missouri State 
University had violated the provisions -~ of 
the Federal Constitution ensuring equal 
rights for all. With two justices dfssenting, 
the Court reversed the decision of the 
Missouri Supreme Court, and directed the 
law school to admit the negro who was the 
petitioner. 
existed in the State, the Missouri Legis- 
lature had provided that until such a school 
became available, the tuition of negro law 
students should be paid for*at universities 
in adjacent States. Chief Justice Hughes 
to-day said that this created an unton- 
stitutional privilege for white law siudents.” 

To those who know how sensitive, in that 
State, citizens are on the “colour question,” 
this is a great triumph for the constitution 
ona matter of principle.—The Law Journal. 


Absence of Essential Evidence. . 

It is painfully easy when preparing a 

case for trial to miss some essential link in 
the necessary chain of evidence. Oareful 
practice requires certainty that each 
element ofthe offence alleged has evidence 
to constitute it, and that every formal 
allegation necessary to the charge has some 
witness to prove it. 
- The jury at the Swansea Assizes, to whom 
Mr, Justice Hilbery remarked: “You and I 
may think it is an unsatisfactory ending,” 
no doubt observed the law, as directed by 
the judge, with some reluctanea. - 

That direction—to retura a verdict of 
not guilty—was given upon a submission 
that there was no case to go to the jury as 
there had been n> evidence to show that 
the body uppn which a post mortem exa- 
mination had been held was that of the 
man whose death formed the subject of the 
charge of manslaughter before the Court. : 

No doubt someone is regretting the 
oversight which made this result possible. — 

The person killed had a septic condition 
of the kidneys, and to this ethe medical 


-evidence attributed the death, “accelerated 
by the accident.” -Even if the accused was ` 


culpable, this evidence does make the 
verdict less regrettable, for though, in law, 
to cause death to-day which might not 
result from other causes till to-morrow, is, 
of course. homicide, it is ngt sugh a terrible 
thing negligently to deprive a person of a 
few hours or dag of life as to.cut down 
one in full health and prospect of years.-~ 
Justice of the Peace, -" - a 
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Breaking into Wife's Mouse. ; 

A man has been charged with house- 
breaking, the house being his wife's from 
whom he is separated by the order of a 
court. |. Z 

There can be no doubt that, if a wife 
has a decree of judicial separation from the 
High Cvuurt, or a separation order from 
justices which, by section 5 of the Summary 
Jurisdiction (Married Women) Act, 1895, 
has “the effect in all respects of a decree 
of judicial separation,” she is entitled to 
. exclude her husband from the house which 
has been the matrimonial home if she is the 
Jawil occupier ofit—this follows a fortiori 
from Shipman v. Shipman, [1924] Ch. 140; 
40 T. L. R. 483 and the husband is acting 
unlawfully if he forces his way in. But to 
justify a charge of burglary or house-break- 
ing,there must be the commission of a felony 
in the dwelling-house. If there is an entry 
without a breaking, in the night, there 
must be an intent to commit felony. 
Usually the husband forcibly entering his 
wife's house is not contemplating the com- 
mission of a felony. He merely wants to 
force his company on his wife and make him- 
self a nuisance but sometimes of course he 
cone and tries to resume sexual cohabita- 

ion, | 

If there has been a breaking into the 
house, there may well be a charge of wilful 
damage sustainable. There will very likely 
be an assault, even if there be no battery, 
and in any case there is a breach of the 
peace upon which sureties may be ordered 
to be found for keeping it. 

It is a general proposition that a husband 
cannot be guilty of rape upon his wife, but 
there are probably exceptions to the rule, 
in these days likely to be sought and found 
with greater alacrity than inthe time of 
Hale, who laid down the general proposition; 
and it would probably go ill with a 
husband who, separated from his wife by 
due process of law, forced sexual connection 
upon her.— Justice of the Peace. 


Judical Discsetion in Divorce. 

e much greater readiness of the courts 
to grant divorce when the petitioner has 
been guilty of adultery nowadays as com- 
pared with the past must strike even the 
layman who follows the reports cf husband 
and wife cases. No case has hitherto gone 
furtheréhan Smithy. Smith and Hulse (1938), 
Divorce Bivision, 14th December. 

The husband was the” petitioner. In 
1935 the wife had obtained a decree on the 
ground of his adultery-‘but it was rescinded 


« 
ry @ 
+ 


. concly 


JOURNAL 43 


‘on the ground of ker undisclosed adultery. 
Now the husband sought relief. The diff- 
culty felt by the judge was that the 
husband had committed adultery in 1935 
expressly to provide his wife with evidence 
om which she could divorce him. He had 
not conduced to tha wife's adultery in any 
way and had been candid in the witness 
box. He was not seeking a divorce to 
marry anafher woman. 

Bucknill, J., “Although I have very grave 
doubts, I think that I an justitied in exercis- 
ing may discretion in the petitioner’s favour.” 

The changed attitude towards divorce is 
nowhere more apparent than in this matter 
of the exercise of the judge's discretion. 
In the long run the general feeling penet- 
rates into the courts, sometimes affecting 
the interpretation of the law, but much 
more frequently and generally affecting the 
manner of its administration. It is sound 
that, within reasonable limits, the judicial 
mind should be responsive tothe trend of 
public cpinion.—J ustice of the Peace. 


Agreed Statement of Facts. 

Not often can parties, before the trial of 
an action, agree their facts. Indeed, the 
Courts exist rather to find the facts in a 
conflict of evidence before they can apply 
the relevant law. How often doesa Judge 
declare: “That is a question of fact; on 
my view of the evidence the question of 
law; so ably argued, does not arise !” It was 
no other than the great Coke who gave this 
wise counsel: “First take advantage of the 
matters of fact, and leave matters iu law, 
which always arise upon the matters in 
fact, ad ultimum, and never at first demur 
in law, when, after trial of the matters in 
fact, the matters in law... will be saved 
to you” (The Lord Cromwell's Case, 1581, 4 
Rep. 14). Scmetimes, however—and chiefly 
in commercial causes—the dispute is not 
on the facts. Trial of an action on an 
agreed statement of facts is, in the “Oom- 
mercial Court,” usual and frequent; time 
and costs are thereby saved and the real 
issue is determined. An excellent example 
can be found in Petros M. Nomikos, Ltd. v. 
Robertson (1938, 48 Com. Cas. 326), the 
question there being: could there bê a 
constructive total loss without abandone 
ment to underwriters on hull? kn seven 
short paragraphs the agreed statement is 
set forth; and it is followed by an even 
shorter bummary of the “plaintiffs” conten- 
tions” and the ‘defendants’ contentions,” 
“I congratulate the parties”—so Greer, b, J., 

; God his reserved judgment in the 
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Court of Appeal—“on the sensible and” the peace or a simple overseer, regarded“ 


- businesslike way in which they have 
raised the question for the determination of 
the Oourt."—-The Law Journal. 


What is a Pauper? - ; 

Cobbett asks in “Rural Rides,” What is 
a pauper ? and answers his question by 
saying,‘ Only a very poor man”. It will be 
remembered that he wrote when the philo- 
sophy of history favoured by the early 
political eccnomists was making its mark 
upon the statute book. In the Elizabethan 


poor law the persons to be relieved are. 


called “the poor” and there is no reason to 
suppose that in the seventeenth or early 
eighteenth century the legislator, in Parlia- 
ment or in the Privy Council, or the local 


administrator, whether he was a justice of - 


the poor as of other clay than himself, 
or as a species apart. The itch to. 
classify came with the encyclopaedists. 
and philosophers of the later eighteenth . 
century, and the Latin word for ‘poor be- 


' longs to the range of thought which con- 


fronted the human (if thickheaded) Speen- 
hamland with the carefully thought-out but.” 
not quite human Poor Law Amendment Act, -. 
1834. It seems to mark an attitude found 
in many great minds as well as in that-of. 
Mr. Bumble. “Paupers” were a species, just . 
as prisoners ‘wére, and still “are for many . 
people, The word was, for all that, intended _ 
to be a euphemistic label. It is curious - 
how these euphemisms “pauper,” “lunatic; . 
“asylum,” andthe rest run their course, - 
gain an opprobrious significance, and fade | 
out of the language.—Justice of the Peace. : 
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A DIRECTOR OF ANAZI PRISON SPEAKS OUT 


Tsis is an interview secured very 
recently with the director of a Nazi prison 
who is thoroughly familiar with pənal 
institutions throughout Germany. In the 
main the world.outside has thus far heard 
only of the frightfulness of concentra- 
tion camps, and then daly through escaped 


inmates. Prison conditions have been sup- 


posed to be Jess scandalous. I believe that 
thisis the first document—I asked for, and 
received, written answers to written questions 
. —issuing from an official now holding office 
in Germany in which that official denounces 
the Nazi regime. Obviously I! cannct, 
without in turn becoming a murderer myself, 
divulge either the institution or the official 
concerned. Thedatter risked not cnly loss 
of position but life itself; that seemed less 
importantethan giving the world at once a 
true picture of inside conditions and proof 
that when Adolf Hitler claims a German 
people unified in support or his and his 
henchmen’s dastardly methcds, he wanders 
slightly away from accuracy. 

I ought perhaps to add that this official 
does not resign- his position or leave 
Germany because he feels that he can 
best fight the regime by keeping eyes and 
ears open as to who is in prêson and why, 
‘so far as any one person can become so 
informed, and by treating the people in his 
charge with as much decency as he can 
“geb away with.” 

The translation of the director's comments 
is virtually literal. 

The writer asked, first of all, whether 
there is any one set of rules and regula- 
lions prescribing the conduct of prisons and 
the tréatment of inmates. 

No, there is not at present any one 
universally valid set of regulations, The 
sphere of Justice is already ‘verreichlicht’ 
(literflly, bé-reiched); that is, it is adminis- 
tered and handled eentrglly from Berlin. 
Practically allofthe regufatiohs that former- 
ly obtained in individual states and dated 
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from pre Nazi times, have been invalidated 
and overhauled; for of cours3 they originated 
in the humane theory of penology, which 
has been deserted altogether. Fundamental 
now is the thesis that punishment must be 
injurious, must serve as a means of frigh- 
tening the prisoner. Treatment harmonizes 
with that proposition. 

The militaristic note, without which of 
course nothing may any longer exist, plays 
the next important role, in women’s prisons, 
tco. Right now the National Ministry of 
Justice is preparing for publication a new 
‘Duvo’ (Dienst-u. Vollzugsordnting) — re- 
gulalions govering management and care 
of prisons and prisoners--which will then 
cover all prisons and every possible case. 
But do not think that this official ‘Duvo,' 
which every functionary must learn exactly, 
will picture what actually happens. For 
the functionary will always have to ‘in 
terpret’ the ‘Duvo' according to the desired 
aims, for of course official regulations must 
be so drawn up that in case of emergency 
they could be made to stand up before a 
court of humanity. The ‘interpretation’ is, 
however, very often most brutal. 

How is the food situation ? 

According to existing instructions, that 
can be quite decent; it depends on 
the interest, views and purposes of 
the particular director. Naturally’ it 
must, under no circumstances, be better 
than that of the unemployed or the 
lowest paid workers, outside. The average 
per capiia cost for food per day 1s 


42 pfennige (between 11 and 12 cents, 


at the old par value of the mark). In 
many short-term prisons the situati8n is 
somewhat worse, because the director, 


‘usually a very ordinary, uneducated func- 


tionary, has a ‘monopdly’ in the sense that 
he is allowed a certain amount per day 
which’ he may use as he will. Naturally he 
is interested in having something left 
over for himself, which is possible oply at_ 
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Ordinarily, each man gets about 14 ounces 
of black bread, women usually less. Malt 
coffee, and the nocnday soup of barley, 
potatoes cabbage and legumes, cooked 
with lard, are of course not very ecstatically 
eaten. In regular prisons, that is, those 
Where long sentences are served, there is 
more system, and the situation is better. 


- Each person gets about a litre of soup per 


day. Bread is usually dry; very ‘seldom is 
there alittle marmalade or margarine. 


=. Does the food differ. for political and 


criminal inma’es , 


-7 No such distinction has come to my 


attention. Of course the director can always 


“decide that Priscner X shall have ‘arrest’ 


“which means that he gets only bread and 


water, or that he shall be sent to tke ‘sick 
station’ where he gets only thin soup; 
with nothing ‘solid at all. Naturally 
there would be no official instructions con- 


£ 


‘cerning ‘this, and such measures ares always 


“covered by the institutional physician; are, 


indeed, ‘prescribed’ by him at the request 
‘of the director. 

“The same holds for work and free time. 
Ta apy case, it must here be said that 


` institutions lodging both criminal and 


political prisoners must isolate the latter, 
who’ work in their cells alone, eat alone, 
and sleep alone Only the daily walk 
may be taken in company, but they must 
keep fat apart, and are urder the sharpest 


‘surveillance. Every atlempt to communi- 
‘Gate is severely punished. 
. possible to enforce 


{t is not always 
isolaticn because tke 
priscns are so crowded. ‘The criminals 
have an easier time of it, as-they may do 


. house- work, which is denied to political 
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prisoners. | Tee 
I should be especially interested in learn- 


ing sumething about the condition of the 
Women. ` 

J “When they arrive they are, almost with- 
< out excepticn, ailing, and dead-tired from 
- the excitement <f the ‘discussione’ during 


‘the pericd: of investigation. Into’ the 


‘prisons come only those who have been 


convicted by trial; otherwise, as prisoners 


‘on remand, they sit in detention prisons, 
or, af they are not to have a trial, in a 
‘concentration camp. Ccncenlraticn camps 


‘are under tLe jurisdiciion~of the Police. 
Prisons, are controlled ty the Department 
‘of. Justice. ‘Justice and Police are net 
always at one. o E 

~ At first'prisoners are left to themselves 


“altcgethcr for several days, in order that 


-they May become quiet and get accustomed 
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the expense of the inmates’ sustenancee 


except parly officials, may possibly 
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to their gurrourdings, ‘When received 
they are naturally taken -hold cf in an 
exlia stern way, to forestall any unneces- 
sary or unavailing resistance to their sen- 
tence. Ina few days work is assigned ; 
from then on ¢heir lot depends’ for the 
most part on their bebavior. Amilitedly 
the prison personrel is rough, in ths main, 
and dull and uneducated, put not, in 
general, wicked. In concentration camps. 
it's different. l l 
At present most political prisoners are 
from the ranks of the Bibelforscher 
(literally, Bible Searchers). “ There are few 
communists, but very many plain citizens 
who could not embrace the new ideals and 
so became punishable. For the most part 
they were convicted of specious criminal 
offenses, with, however, a -political back- 
ground—perjury, offenses against the 
national economy, sins against rules for 
giving work, insults, etc. Geographically 
one cannot tabulate them; Justice and 
the Police have work to do in every part of 
the realm. In Prussia, Bavaria, ‘and 
Thuringia, fur instance, prosecution is not 
so severe as in Saxony; in Saxony, on’ the 
other hand, there area great many young 
prisoners. ; 
Today, when organized illegal activity 
has practically vanished,” the basis of poli- 
tical c nvictions is very frequently merely 
the reading or paying for eforbidden 
literature, and as this offense’ is often 
committed without any understanding of 
its significance, many prelty harmless and 
foolish persons are caught. Many get two 
years because they contributed twenty. 
pfennige (five cents!) simply out of gocd 
nature.and scarcely realizing what they 
were doing. It is the same with aiding 
the relatives of pclitical prisoners and 
harboring of protecting these teing hunted 
by the law. Nobody may help the re- 
latives of pclitical prisoners (including 
the -Bibelforscher) except’ the National 
Socialist Social Welfare Division; whoever 


‘does, subjects himeelf to punishment: The 


priscn asscciaticns that exigsed up to now 
have had to curtail their activities. Har- 
boring someone tLe police are looking for'is 
preparation for high treason. ee 

After release, any prisoner may, if the 
authorities so désire, be sent to a con- 
centration camp for an indeterminate 
period of “preventive custody.  Hiery 
Bibelforscher MUST bE so transferred, 
women as wellts mtn. No Brbelforscher 
may ever attain freedom. Per A 
Q 
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releaséd after, some “years of proved 
‘conversion; Bib^lforscher, hardly. A great 
many people are put into. concentration 
camps before their detention imprisonment, 
and then, after serving their regular sens 
tences in prison, are sent back again. 
Every prisoner would rather serve a ‘long 
term in prison than a sbort one in a con- 
centraticn camp. 

What happens to prisoners wha are or who 
become ill? 

Any prisoner may ask to see a physi- 
cian. who tbhep “looks at him.’ Naturally 
much depends on the individual doctor— 
though he,etoo, is responsible to the Depart- 
ment of Justice and is no‘ free to pre- 
scribe as be will. Severe cases are sent 
to the hospital, where of course the em- 
ployes carry out the rules on personal 
freedom and strict surveillance. Anyone 
who is ill in prison receives ‘sick rations.’ 
This does not mean a special diet; merely 
plain soup. Nourishing food is given only 
when death threatens. People who arrive 
with stomach and intestinal ailments 
strive to get better; healthy ones incar- 
carated for longer periods usually become 
weak, many get ‘nervous stomachs’; many, 
a scurvy: ‘like disease of the gums result- 
ing from a one sided diet lacking fruit and 
fresh vegetables 


The criof zals include many with venereal 
diseases, especially among the youngsters, 
There ‘are practically no measures to pre- 
vent infection. Sensible institutional physi- 
cians try to cure these peopleas best they 
can, but they are hampered by lack of 
medicines and properfood. Prisoners who 
are unquiet, or who rage, may find that the 
‘physician will prescribe a ‘quieting cəld 
shower, a ‘packing, ora ‘massgge.’ 


Efforts are made to keep the prisons free 
of vermin; in the new ones suceassfally, but 
it is impossible to eradicate bedbugs from 
the older buildings. 

Are prisoners allowed to work ? 

They are supposed to work and receive 
money therefér from the State. They all 
work gladly, for iscarceration without work 
is much worse—is, indeed, a form of punish- 
ment. * Doring their free time and on 
Sundiys they may read sa book from the 
prison library, which consists primarily of 
Nazi books. Here again, much depends 
on the individuad director. Prisoners wh 
behave fay work for themselves a little on 
Sundays, if they can prcevre work-materials 
out oftheir earnings (from one to three cents 
a day), half of which they may dispose of as 
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“they choose. 


It is ussless to send money 
for they may not spend it. 

Exercise in the open air for one hour daily 
is the express right of every prisoner; ia 
detention prisons the time allowed is much 
sħorter. 
even athleties. , 

Have most of the political prisoners had a 
prior police record? * 

In the* beginning most of then did have, 
because their political convictions had 
already brought them into conflict with the 
law. The political ‘offender’of today is usually 


an unpolitical person who could not conduct . 


himself properly in the light of the to him 
monstrous decisions of the new regime, 


and who thus unwittingly made himsalf - 


punishable. People wh» belonged to any of 
the former organizations for fostering hum- 
anitarian interests do not know that they 
tiereby practiced Freemasonic activities,” 
they fail to jot such membership down on 
some questionnaire, and presto, they have 
made themselves punishable. Or sone time 
a woman my, in the house of a friend, 
exchange criticisms of some new reg alation 
governing the food supp!y or some new 
restriction concerning its use. Presantly 
she quarrels with her friend, who notiies 
the police of tha earlier remarks, without, 
however, saying that she did the same thing. 
Tha one who bstrays is the more ‘state- 
loyal,” and is therefore believed. The 
denuaciation is immeasurable and bound- 
less. [tis simp'y a means of self advince- 
ment, the symbol of tha adandonment of 
individual character, and thus of absolate 
sub dination whita slone is rewarded. 

Will you teli me, please, whether the 
conmunist pulitizal prisoners now are 
laborers or int:llectuals ? ; 

They come chiefly from the ranks of 
former organized labor, including the 
women who were active industrial plants, 
But you willn) longer find many in prisons. 
Most of them have allegedly or aciually 
been freed, or they have emigrated, or else 
they sit, without hope, in coacentration 
camp3-—probably in eyual numbers. | 

Communists are not treated differently 
unless they are hostile. In any case, jt is 
rigidly forbidden to discuss politics with 
them. They are suppased to tike advantage 
of the National socialistic lectures which 
the director must give whenever oppor- 
tunity .ofers, but without contradicting or 
asking qnestions. And they must of course 
be more closely watched, their letters more 
minutely censored, their 


Gymnastics are allowed, often: 


books more > 
` carefully chosen. TE 
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But currently by far the greater propor- 
tion of political prisoners are Bibelfcrscher 
—altogether simple folk, agricultural workers 
and ‘ordinary mechanics; next come the 
intellectuals, of wuncorruptible character, 
who at first tried to come tc terms with the 
new ideology but finally could stand it no 


longer and on some chence occasion 
when their nerves failed them, did 
or said something punishable. eachers 


who could not approve the new educitional 
theories, clergymen whose ccnsciences 
compelled them to deny the auth ity of the 
totalitarian state, human beings who could 
not conceal tLeir belief that war is evil, or 
just plain people who tried to assuage the 
miseries of their unfortunate fellowmen, 
without the express permission of the 
State—these constitute the larger part of 
today’s political prisoners. And the inmates 
of concentration camps, too Under certain 
circumstances the altogether simple, the 
intellectually alert, and the most distinguish- 
ed people are equally unendurable tothe 
State. 

Are there many Jews ? 

Practically none, and certainly not for 
political misdeeds, but for allegedly criminal 
offenses: ‘Race difilement,’ usury, insults, 
ete. And practically no young Jewish 
women convicts at all. That is not, however, 
the case -in the concentration camps, 
where no trial need precede incarceration. 
Jews as Jews are of course treated differ- 
ently from Aryans, since a contemptuous 
attitude towards them is not only a right but 
a duty. In spite of that, however, one 
dces not mistreat or let them starve unless 
that can be concealed. For officially Jews 
are the guests of our country ! 

What about youthful prisoners ? 

The regulations concerning them are 
much more humane; for it is sought in 
every conceivable way to win them over to 
the State, especially the political prisoners, 
But criminal ones too are given great 
leeway. An appalling number of girls 
between 15 and 17 years of age already 
haye illegitimate children, are venera!ly 
diseased, and have long since undergone 
every imaginable kind of demoralization. 
Incest is also increasingly common. 
Lectures pn morals aré completely useless, 
for. every one Of thesd girls: entrenches 
herself behind the meritoriousness of 
Motherhood. And whoever says anything 
against that is a traitor! ` 

Are husbands and wives ever imprisoned 


=ogeth& ? 


eBo far as political prisoners are concerm- 
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family. 
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ed, in an extraordinary number of cases 
husbands and wives are incarcerated in 
corresponding institutions. If they have 
children who are minors, these are usually 
turned over to Nazi families. Bibelforscher 


are deprived of parental rights by law!. 


The mothers among them are martyrs to 
their convictions in the most gruesome 


meaning of the term. . They are invariably - 
and have brought their. 


gocd mothers 
children up religiously, and the thought 


. that they are being corrupted has made 


many a mother ill. . 


We have many young womeneprisoners, 
whose fiances are in penal institutions for 
men; both are serving long sentences. Out- 
wardly tLey are very composed. < 

Have you any idea how many families 
have been unhappily affeced. by the 
imprisonment of their members since the 
Nazi regime began ? ; 

How many human lives have been 
blighted through such conflicts it is impose 
sible to say. But there can scarcely be a 
single family in whose wider circle there is 


not at least one case of political disaster. . 


Very often there are sev5ral cages in cne 


because people keepstill about it. 


There hasbeen a good “deal of protest 
on the score of women being helu: as hostages 


by the Nazis. What can you susi. about. 


that? kk. 
There is no acknowledged holding of 
hostuges. ` Nobody can be keld in a prison 
cn such grounds—but in concentration 
camps, yes. But who is really informed 
about the concentration camps in general ? 
Who knows who jis still alive in them and 
who is no, longer aming the living? 
Basides— what does ‘hostage’ mean ? Who- 
ever doesn’t want 10 betray husband cr 
brother, even though the State demands 
it, defies the State and thus becomes a 
traiter himself. Any woman who helps her 
husband simp:y out of love--and many 
kave dne it only so—regives equal 
punishment with him. When a husband 
flees the country, neither wife nor children 
may leave--is that holding them as 
hostages?’ Then indeed are there many 
bestages in German}! When a man is 
deprived of his citizenship, his wife and 
children hse all right to inheritance gnd to 
scjourn in Germany—doe8n't that amount 
to the same thing glso? On his cwn behalf 
a human being will risk much; but the fate 


of the children is bcuwd up with his oyn— 


and that is often insuperable. 
| | 
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Not so much is known about them, 


ABO 


Doesit ever happen that rolitical prisoners 
revolt ?- 

Occasionally, of ‘course, but not the 
important ones. Besides, it is in every 
respect the mcst foolish thing a prisoner 
can do, pardonable only on the score of 
Overstrained nerves. The best of the 
political prisoners are quiet as walls, and 
as impenetrable. They save their energies 
for future needs, 

In addition to all this, I would like to say 
that thus far every prisoner has been entitl- 
ed to religious ccmfort, according to his 
faith. The ministers themselves see to it 
that this subject is not altogether forgotten, 
though it cannot always be accomplished 
without difficulties. Communists usually 
profess no religion, but very many of 
today’s political prisoners are confessed 
Christians. 

Then there is the matter of sterilization. 
This is very frequently resorted to, among 
women as well as nen. One can, 
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if he wants to, readiiy enough declare a 


human being who refuses to change his 
‘wrong’ opinion, to be morbidly feeble- 
minded—the most frequent ground for 
sterilizalion. This is especially cften re- 
sorted to in the case of the Bibelforscher. 
A sterilized person may marry only another 
sterilized person. And women very often 
take to the primrose path very soon after 
having béen sterilized. 

Finally, concentration camps and prisons 
are conducted according to the most militari- 


` stie principles, officials aud inmətes alike 


standing at attention. reporting to their 
superiors in military fashion, and marching 
in the same manner. 

The care of released prisoners may be 
undertaken only by Party organizations (the 
National Sscialist Social Welfare Divisicn) 
—not by any private individual or associa- 
tion whatever. —Criminal Law and Crini- 
nology. 





aw WORKMEN'S COMPENSATION: “ADDED PERIL” 


The recent decision of the House of Lo-ds 
in Harris v. Agsociated Portland Cement, 
Manufacturers, Limited (55 Times’ L. 
Rep 302) contains important matter with 
‘reference “to the scope of what is commonly 
known as “the principle of the added 
peril.” The appellant in this case was 
entitled to dry sacking used to protect his 
trousers {his work involved standing in 
water at certain times), either at a stove or 
ab tbe unfenced orifice of a revolving fan. 
Oa the day of the accident, finding other 
sacking at the fan, he placed his own 
nearer the orifice and held it there in order 
to resist the outwurd draught. He held 
the sacking within the casing of the fan, 
and his right hand was severed by its 
blades. In these circumstances the county 
court judge held that the workman wae 
not entitled to compensation. This decision 
was affirmed by the Oourt of Appeal, and 
reversed by the House of Lords (Lord 
Russell of Killowen dissenting). 

Tue principle above alluded to has 
been considered in a number of cases, of 
which the following are representative. 

In Plumb v. Cobden Flour Mills Com- 
pany e(109 L. T; Rep. 759; (1914) A. O. 62) 
the workman, whs was employed to stack 
bundles of sacks, decided ta utilise for the 
purpose of raising them a revolving shaft 
which yan along the room near the ceiling. 
* e : 
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but was not used in connection with the 
machinery in that room. He was injured 
in the process, and tbe House of Lords 
held that there was no evidence to support 
the finding by the county court judge 
that the accident arose out of the man's 
employment. 

In Lancashire and Yorkshire Railway v. 
Highley (116 L.T. Rap. 767; (1917) A. O. 352) 
it was held that a man crossing the lines 
between the trucks of a supposed station- 
ary train was not entitled to compensation. 
Both these cases provide instances of acts 
not arising out of the emp'oyment. Ia the 
latter, Lord Hildane pointed out that the 
question was whether in crossing the line 
as he did the man was “arrogating to him- 
self a title todo something which be wag 
neither entitled nor engaged to perform.” 
That was one of the tests prescribed in 
Plumbd's zase, and explained the meaning of 
“added peril” or “a peril voluntarily super- 
induced on what arose out of the employ- 
ment, to which the workman was ndéither 
required nor had the authority to expose 
himself." Lord Danedin in the same case 
said: ‘The questior is always ‘whether 
the cise falls within the words of the Act, 
and that ‘added peril’ is a test only, though 
a very convenient test in certain cireum- 
stances ” 


Beth these cases were cited in Stephen = 
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v. Cooper (141 L. T.` Rep. 302; (1929) 


A, C. 570} by Lord Hailsham. L. O, who 
enunciated the doctrine in the following 
terms: “Itis well established by a series 
of decisions in your Lordships’ House that, 
apart altogether from the question of 
serious misconduct, if the,accident arises 
frcm some peril to which the werkman has 
exposed himself bý his own conduct and 
which he was not obliged to encdunter by 
any ferm of his contract of service, the 
accident cannot be said to arise out of his 
employment.” In this case tke question 
related_to a farm servant who was driving 
a reaping machine drawn by two horses. 
Finding it necessary to refix a chain trace 
which had become loose, he left the machine 
in gear and walked along the pole to reach 
the necessary spot. While he was so 
engaged the horses started forward, and 
he fell and was seriously injured. The 
arbitrator found that the man’s act in 
- balancing himself on, and walking along, 
the sloping pole was not done “for the 
purposes. of and in connection with his 
employer's trade or business,” but was “a 
foolhardy act of bravado,” and on this find- 
ing the claim for compensation failed, 

In Harris v, Associated Portland 
Cement Manufacturers, Limited, Lord Atkin, 
Lord Thankerton and Lord Macmillan 
intimated that the word “obliged” in the 
-above cited passage from Lord Hailsham’s 
judgment in Stephen v. Cooper was capable 
of being misunderstood, and had been mis- 
understood by the county court judge from 
whose decision the appeal had been made. 
Lord Wright said that the words were apt 
and appropriate to the facts of the case, 
but could not properly be applied apart 
from their context, or used as a general 
statement of law of tLe same binding 
force asif written into the statute. “The 
peril which a workman encounters in the 

| course of his work by doing it negligently,” 
Lord Atkin said, “is nota peril which is 
obliged to encounter; in fact, by his 
contract of service he is obliged not to 
encounter it, for it is an implied term that 
he should werk with reasonable care, 
There are many things done which a 
workman is not obliged to do, for he is 
given a complete discretion what to do 
and where (within limits} to do it, as, for 
instance, in the c>se of gamekeepers, and 
often gardeners. Accidents happen io 
workmen when taking their meals, or in 
other respects not pursuing for the moment 
atheir employment. The Lord Chancellor is 
- in any case only referring to perils which 
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the workman is obliged to. encounter, but 
even so I think that the word may be 
misunderstood.. and the test must be: Are 
tte perils those which he in fact encounters 
while doing the work he is employed or 
authorised to do?” . 

In the present case the appellant had 
been injured while dcing something which 


he was employed or authorised to do—. 
. namely, drying his clothes—and he was 


entitled to ccmpensation accordingly. Only 
one conclusion arose in law from the facis 


‘found by the county cours judge and that 


was that the injury to the workman was 
caused by accident arising ous of and in 
the course of hisemployment. ‘I cannot,” 
the same learned Lord said, “assent to 
tbe doctrine that thongh a man may be 
doing a piece of work within his employ- 
ment, and may still be within his employ- 
ment if he does it carelessly, yet if he 
does, the same piece of work very care- 
lessly he may be found to be doing 
something outside his employment. Once 
you have found the work which he is seek- 
ing to do to be within his employment, the 
question of negligence, great or small, is 
irrelevant, and no amount of negligence in 
doing an employment job can change the. 
workman's action into a mon-employment 
joh. 

i In the course of a dissenting Judgment- 
Lord Russell gave reasons for his conclu- 
sion tbat the House ought not to alter the 
decision cf the Court of Appeal which 
affirmed the arbitrators award. The 
principle of the added peril as expounded 
in Stephen v Cooper with reference to 
cases falling within sect 1, sub-sect. (1), 
of the Werkmen’s Compensation Act, 1925, 
was that if an accident had been brought 


about by an*act of the workman of a` 


nature so perilous that no one could be 
employed to do such an act, then the 
werkman could not recover, because tha 
accident could not be said to have arisen 
out of and in the course of his employment. 
The workman was not deprived of relief 
because of negligence or misdbnduct, but 
because his act was of a nature so perilous 
as to be outside the scope of his employ- 
ment. ° 
Whether the acb of the workman was of 
anature to fulfil that requirement was 
essentially a qnestion for the arbitrator. 


In the present case the ackhadebeen ¢cund - 


to fulfil the requirement, the „peril? being 
described as *one* “which no workman 
without acting with ,extreme raslhess 
would have undertaken." “The acte being 
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Stephen v; Cooper that the accident did 
not arise out of and in the 
appellant's employment, ° 

The learned Lord continued: “The Court 
of Appéal held that the arbitrator was 
justiied on the facts in so holding, and 
dismissed the appeal. It was suggested 
here that the grounds on which the Court of 
- Appeal proceeded were these: That where- 
asa workman who is guilty of slight 
negligence is mnsvertheless entitled to 
recover, a workman who is guilty of great 
negligence, of gress negligence, is not. To 
suggest that, is, I think, to do a grave 
injustice tothe court. As I read the judg- 
ment of the Master of the Rolls, what he 
has said is this—that an act within the 
scope of the employment may still remain 
within that scope though done negligently, 
but that there may be an act of a nature 
so perilous that no sensible workman would 
ever do it. Ia other words, that no work- 
man could ever be employed todo it, and 
it is, therefore, an act outside the scope of 
the eniployment.” : 

In a case falling under the sub-section 
referred to the House was concluded by 
aithority and bound to hold on the findings 
indicated that the matter was covered by 
the principle of t8e added peril. < 

Reference should finally be made to the 
following passage from Lord Buckmaster’s 
judgment in Thomas v. Ocean Coal Com- 
pany (148 L. T. Rep. 219; (1983) 
A. O. 100): “ The learned county court judge, 
whose award was upheld by the 
Court of Appeal, has rightly proceeded 
along the lines I have indicated, but it is 
his final investigation as to whether the 
accident arose out of and in the course of 
the employment that has caused me the 
gravest difficulty. He has nêt held as a 
matter of fact that the accident did not 
‘so arise, but he has reasoned himself to 
this conclusion in the belief that he was so 
constrained by the authority of Stephen v. 
Cooper. ... The arbitrator had found 
that the act was not dome in connection 
with the respondent's business, bul was an 


course of the. 
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such,.it had: béen heldeon the authority of «act of bravado, and 


that the injury was 
not due toan accidentarising out of and 
in the couree of his employment. The 
decision did no more than say that there 
was evidence on which the arbitrator could 
go find; but the doctrine of ‘added peri!” 
was relerred to by Lord Hailsham, where 
he said: ‘There was ample evidence to 
justify the arbitrator in tinding that the 
principle of “added peril” applies to the 
present Case, and that consequently there 
was evidence on which he could properly 
find that the injury was not due to an 
accident arising out of the employment.’ I 
agree with the Master of the Rolls in think- 
ing that such a phrase is not a touchstone 
whereby to determine whether or not the 
man was acting within his employment, 
and it would, I think, be unfortunate if 
this phrase got crystallised into a furm of 
test, and an accident should be looked at 
according tothe meaning these wordg in- 
stead of relying, as reliance must be 
placed, upon the words of the Act of Parlia- 
ment.” 

Thomas v. Ocean Coal Company was a 
decision on sect. 1, sub-sect. (2), of the Act 
In Harris v. Associated Portland Cement 
Manufacturers, Limited, Lord :Thankertoy 
gaid that the above-cited passage was 
directly applicable to oases arising under 
sect. 1, sub sect. (1), of the Workmen's 
Oompensation Act, 1925, and he expressed 
agreement with Lord Atkin'’s observaticng 
on the docirine of “added peril,” and the 
use of the word “obliged” by Lord Hailsham 
in Stephen V. Cooper (sup.), which he (Lord 
Thankerton) was inclined to think had 
misled both thé arbitrator and the Oourt 
of Appeal. Lord Russell, on the other hand, 
observed that Thomas v. Ocean Coal 
Company (s.p ) dealt with the question whe- 
ther the added peril principle could apply 
to a case which fell under sect. 1, subs 
sect. (2), and stated that the case appeared 
to him to have no relevance to a Case 
such as Haris v. Associated Portlana 
Cement Manufacturers, under sub-sect, (1) 
—The Law Times. ; 
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Corporal Punishment. 

The controversy on the efficacy or 
desiraBility of cerporal punishment conti- 
nues unabated. The-Recorders who have 
so far pronounced on’ the subject are 


almo allin ‘favour. of. the views known 
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Extracts from Contemporaries., 


to be held by the nfajority, though “not all, 
of the Judges, namely, that corporal 
punishment should be retained for robbery 
with violence. Bnt at the beginning of 
the last century the Judges were almost 
toa\man opposed to the abolition of the 
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and the repeal ,a felony, and, secowdly, thatthe particular, 


th penalty for larceny, 
ei er ai did not result in any 
startling changes in the possession of pro- 
perty. We print on another page two 
interesting letters from correspondents 
who hold the view that corporal punish- 
ment is no deterrent, and that it cannot 
be justified on retributive, grounds. The 
evidence they quote is not entirely con- 
vincing on the first polat. There are 
very few cases where a man who has 
been beaten commits the same offence 
again, and to argue that a man who has 
been beaten has subsequently c mmi.ted 
other offences for which corpors] punish: 
ment may be ordered proves nothing, for, 
the offences Vary much in kind. We 
should have thought that the knowledge 
ihat violence would be met with violence 
was in general a deterrent, though it may 
not be reformative. Asto the retributive 
aspect, the principle of an eye for an eye 
dies hard, and we must leave it to 
moralists to assess how bad it is for the 
righteous and law abiding (not to mention 
the victim) to be allowed to take pleasure 
in the knowledge that the wicked have met 
‘with their deserts —The Law Journal. 


Police Mistakes. | 

A Judge on Circuit used some severe 
words last week about officers of a county 
force who had arrested two suspected per 
gong; and the jury gave substantial 
damages. There was no doubt that, on the 
day of the arrest, a felony had been com- 
mitted at an agricultural show at which 
the plaintiffs were present: and the only 
‘question seems to kave been whether this 
was enough to justify the arrest. The right 
of private persons to arrest their follow- 
citizens and the right of officers of the peace 
to do so are fairly well, but not completely, 
understood. There is, a8 we read in the 
last edition of Pollock on Torts, a sub- 
‘stantial difference between them. A Police 
officer may arrest -without warrant on 
reasonable suspicion of a felony.” If a 
private person arrests, Oor Causes the arrest, 
of one of his fellow-citizens, he can only 
Vinflicate his act by establishing two pro- 
positions—firsts that he had reasonable 
groundsefor suspecting the commission of 
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felony for which thè arrest was made had 
in fact been committed The subject was 
fully discussed, in a fine judgment given 
just before the war by Ohief Justice Isaacs, 
as he then was (Walters v: Smith, 1914, 
1K. B. 595). In the recent case the Police 
Officers knew that money had been stolen : 
and if Pollock is correct, as he usually is, 
that should nave givea them a good defence., 


The learned Judge spoke of an appeal ; and ` 


we have not his charge in full: so that 
it is at once proper and respectful to reserve 
further comment cn the case.—The Law 


Journal, 
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Domicil. 

As long as lawyers have tongues and 
litigants cam pay their fees, they can go 
on arguing about d-micil. The cases are 
so humerous and lie so closely along a fine 
frontier line that rhetoric and ingenuity 
sometimes place a case on one side which 
the reasonable spectator expects to see on 
the other. Last week Lord Robertgon had 
an interesting case on the subject before 
him (Times, January 16). A lady plaintiff 
sought to establish that her father had 
Scot domicil, while the trastees of his will 
declared that it was English. His father 
had certainly a Scot domicil of origion; 


but he settled in England either befcre 


the testator’s birth or daring his minority. 
This gave the testator a legal home in 
England. Educated here, the testator spent 
much of his life in the East and, after 
returning, married as his second wife a 
lady whose home was north of Tweed. He 
frequently went north in search of sport 
but, in 1916, actually bought a house in 
Mayfair. The presumption is always 
against a change of domicil (Winans v. 
A.G., 1904, A. O. 287), and in this case the 
learned Judge found that though the 


testator spent much of his time in Scotland. 


aid married a Scotswoman, these facts were 
not enough to rebut the presumption. Some 
reople who know Scotsmen may doubt if 
they ever, in any circumstances, lose the 
animus tecvertendi to their Beloved land; 


but here certainly was a case where ancestry | 
and affection could not outweigh the ad- 


mitted facts of the testator’s life.—The 
Law Journal, . š 
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After a trial practice extending over a 
considerable period of time, I have thought 
that it might be helpfal to some of the 
newer members of the fraternity, to pass 
On to them the suggestions which follow. 

While I am well aware that many of them 
do not possess the merit of novelty or 
originality and that some of them may be 
debatable and others perhaps trivial, I 
know that an earlier acquaintance with 
them on my part would have eased me 
over a number of bad spots, some of 
which were quite rough. As a large part 
of the general" public estimates a lawyer's 
professional capacity by his ability te speak 
in publi» and since the young lawyer may 
expect to be pressed into this service, I am 
venturing a few suggestions thereon: 


1. Never, upon any consideration personal 
to yourself, faller in guarding the interests 
‘of your cilent. 


_. 2, Most questions concerning legal ethics 
may be answered by consulting yourself, 


_ 8. In advising a cilent upog a question of 
Jaw, be as positive as you can be, for he 
dislikes any manifestation of doubt on your 
part. 

4. A position sustained by the most con- 
vincing logic must fall in the face of a statute 
tothe contrary. Don’t endeavour, by mere 
argument, ip brief a section out of Oode. 


ð. Arepatafion for effecting compromises 
without suit will not lessen the business 
which will ceme your way. . : 

6. Take *an active interest in« political 
affairs, but do not aspire to a public office 
which is not in the line of your profession, 
and ib is*sométimes wise to forego even 
the others. « ° 

TA well-earned repfitation for diligence, 
quile apart from great ability, will ai 
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° PRACTICAL SUGGESTIONS FOR YOUNG LAWYERS 


much in acguiring a clientele. Do not wait 
until the last day in the afternoon to 
serve or file a necessary paper or to do 
@ necessary act. 


8. Do not plunge deeply into debt in 
acquiring long shelves of law books for which 
you will likely have no immediate use, 
for a load of debts may prompt you to 
stretch or liberalize your code of professional 
ethics. Aside from the codes, citations, 
local digest and the reports of your own 
higher courts, let the public law library 
serve your present needs. 


9, A law partnership has advantages and 
disadvantages, but practicing upon your 
own account isthe surest way of acquiring 
a clientele that you may hold and call 
your own. 

10. It is desirable to avuid engaging in 
the business of collecting small bilis, fur in 
some distant year one or more of the 
resentful debtors, long since forgotten by 
you, may face you from the jury box. 


ll. A lawyer may be excusable for an 
error with reference to substantive law, but 
his mistake as toa settled rule of practice 
is unpardonable. 

lz. After an exhaustive examination of 
the American Digest, the National Reporter 
System, and the vext books, you may 
find your problem solved by a provokingly 
short section of the Civil Code. Go first to 
your codes and-the decisions thereon. 


13. Keep abreast of the decisions “of the 
local higher courts. Tne advance sheets 
possess the additional advantage bf reaching 
you in such small instalments ‘as to admit 


‘of reading them as they arrive. 


14. Do not refuse to represent an accused 
because of the enormity or atrocity of his 


ofignee. Such cases usually attraet much, 
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public attention, and if the case be wel 
handled, you will gain in prestige without 
regard to the :result in the particular 
case. 

15. Some clients will not disclose to you 
the whole truth but will purposely conceal 
from you matters prejudicial to them. 
Impress upon your clients the necessity 
of a full disclosure of the facts, for in 
the absence thereof you are likely to 
meet with some surprises at the trial. 

16. If a case may be presented upon 

different theories, it is sometimes very 
important to adopt the best one. 
+ 17. It is of great advantage to win your 
case in the trial court, and in the course of 
your practice, you are sure to learn that 
if you had devoted the same care and 
industry in preparing for trial that you 
have exerted in appealing and briefing a 
lost cause, the result might well have 
been different in the trial court. 

18. Diligently endeavour to have your 
pleadings correct in the first instance. To 
be required to amend may reflect upon 
your professional ability. In the case of a 
complicated pleading, lay the draft aside 
temporarily and review it later on. 

19. Never, under any circumstances, plead 
matters which are provable without being 
pleaded. It is very much like “leading 
with your chin.” 

20. Block out the matters you are required 
to prove, and assure yourself that the 
evidence by which you propose to establish 
them is legally competent for the purpose. 

21. While it is no doubt gracious to laud 
integrity of opposing 
Counsel, it is of very doubtful wisdom, 
for if the jurors believe him to be such a 
prodigy as your praise indicates, they 
may conclude that perhaps he is right in 
the . instant case and you wrong. Better 
say nothing about him. 

22. Never assume that opposing Counsel 
knows less of the law than you do, but don’t 
be overawed by the professional eminence 
of counsel opposite, for if you have pre- 
pared your case properly you know just 
as much about the law as he does, and 
upon a debatable question of law (and there 
is a “glorious” uncertainty about much of 
it), the opinion of a lawyer occupying a 
lower bracket, who hgs thoroughly examined 
the question, is to be preferred to that 
of ont iu a higher bracket, who has 
made no such investigation. 

23, Never take a default against a brother 
attorney without informing him in advance 
of yqur intention to do so. 
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24. Unless som@clear advantage’is to: be 
gained,. don’t waste time, and labor in 
presenting motions to quash, motions to 
strike and special demurrers, and don't 
spray the record or a trial with trifling 
objections to testimony. l re ; 

25. Be very cautious about asking an 
opposing witness to give his reasons for 
his particular conduct, asit affords him an 
opportunity to bring in hearsay and 
irrelevant matters which may prove very 
prejudicial to your case. ; 

26. In a jury case the impeachment of 
a witness by proof of his conviction of a - 
felony is of doubtful efficacy. Having 
paid the penalty for his trausgyession, such 
proof is well calculated to arouse the sym- 
pathy of some jurors. 

27. If you believe an opposing witness 
has told substantially the truth, be chary of 
ee KAN if you cross examine 
at all. 

28. In the defense of a case of homi- 
cide, brave and not timid men are to 
be preferred as jurors, and in the de- 
fense of an elderly man accused of 
crime, young men are to be preferred . 
as jurors, and the converse where a young 
man is defendant. 

29. A jury made up of men of vary- 
ing ages, creeds, politica, nationalities and 
occupations sometimes finds it difficult to 
agree upon a verdict. ; 

30, A jury reacts very unfavorably toa 
charge of fraudulent conduct, and will 
sustuin such charge upon less evidence 
than would suffice to support a different 
issue. 

31. In a will contest the verdict fre- 
quently reflects merely the opinion of the 
jurors as to the jugtness of the will. Do 
not spare family skeletons in showing to the 
jury that, ell things considered, the will 1s 
just in ite provisions. 

32. Do not abandon a cause because 
of lack of confidence, for the judge may 
hold it to bea very good cause, and, aiter 
all, it ig his opinion, and not that of the 
advocate, that counts. 

33. In civil cases do nêt require your 
adversary to prove what yeu know he can 
prove. 

34. Stipulate the facts, out ineall your 
stipulations, have a care that déhey do not go 
beyond what you intend. 

35. Do not attempt to handle a case you 
donot fullya understand, gor undertake prac- 
ticing before a board or tribynal with whose 
rules of practice you are not familiar. 

‘36. If you represent an insurance Warrier, 
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instead of allowing opposing counse’ to get 
the fact of insurance in the minds of the 
jury by the roundabout methods usually 
pursued, it is best to state the fact to the 
jurors upon thair examination and then by 
a direct question to each juror put him upon 
his honor in dealing with that feature. 

37. Ït is not always possible to detect 
the false-witnees, but the “swift” witness who 
manifests a desire to reel off his story with- 
out waiting for questions; the one who holds 
his hand to his lips, or who indicates that he 
is being bored, by gaping’ and yawning, 
and particularly the witness who precedes 
his answerseby a repetition of your questions 
are tobe ciosely examined. 

38. Of course, Biblical and classical 
quotations help to adorn and enforce an 
argument or address, but in all cases be 
suré of your quotations. Do not say. as did 
a famous California lawyer, “Ob Consis- 
tency, where is thy jewelry?”, nor as was 
said by another, “Gentlemen, the argument 
of learned counsel reminds me very much of 
the words of one of the classical posts; for the 
‘moment the name of this poet has escaped 
me, and I find myself unable to quote his 
words, but if I could quote them you would 
see that they are apropos.” 

39. A practicaleknowledge of stenography 
may be easily acquired while you are wait- 
ing for cliepts, and it will save you a lot of 
drudgery. 

-40. Many impromptu and extemporaneous 
addresses are likely made with fixed am- 
munition. If you ara unexpectedly called 


upon to speak in public, you can get by ` 


with very little, but if you are on a program 
for aset speech, you owe it to your audience 
as well as toyourself, to prepare something 
that is worth listening to. 

. 41. If you desire to memorize an address, 
draft ib upon sheets of various colors, as this 
will aid the memory. Upon reviewing it, if 
you come across a passagethat you think is 
particularly fine, strike it out, for it will 
hardly appear so excellent in later years. 

42. Ifyou find it difficult to “think upon 
your feet,” yeu will get some assurance by 
placing a hand ypon the edge of a table or 
the back of a chair. 

43. en an argument or public ad- 
dress, never tell stories reflecting upon 
yourself. < 
44. In dealing with figures, unless ex: 
acthes® is rg@quired, always useround num- 
bers: otkerwise your ligteners, in an effort to 
catch the last and unimportant figures may. 
lose gight of, the first and important 
ones, **- à = ~ | = +. = = - 
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45. Tn argument or public address it ig 
advisable to present your views and sug- 
gestions in various forms, and never to use 
big words to express small ideas. 

46. Avoid the constant repetition of the 
same word, or of words having the same 
sound, as such repetition seriously detracts 
from the force and elegance of speech. 
Stress and prolong the vowel sounds; the 
consonants will take care of themselves. 

47. In addressing a public audience, 
endeavor to avoid the recognition of any 
person, as such recogaition will distract 
your attention. 

48. Forceful speech requires a voice of 
depth and volumo ‘and a fairly deliberate 
utterance. To enlarge your vocabulary, 
devote fifteen minutes each day to 
the study of synonyms, and to strengthen 
your voice, try reading aloud an hour every 
morning for a year or two. 

49. When you have nothing else to do, 
devote your time to a study of the law of 
contractors and the law of evidence. 

50. If, after some experience, you find 
that you really do not like the practice, and 
do not feel keen to go on with the drudgery 
waich tis essential to success in the profes. 
sion, you had better try something else, for 
in the absence of much hird work, you 
are likely, twenty years hence, to occupy 
the same-position in the profession that you 
now fll. 

51. If you merit the contidence of 
the judge, he will likely sign your orders 
without reading them. 

52. Advance knowledge of your plans 
of attack or defense, by counsel opposite, 
may do your cause much harm. Do not 
broadcast. 3 

53. Makeno attempt to advise as to the 
law, until you are in possession of all the 
facts. 

54. It is unwise to assum? that aay court 
(trial or appellate) knows all of the law of 
your case. 

55. Courtroom confidence comes, and 
comes only, from a knowledge of the law of 
your case, the rules of evidence applicable 
thereto and a thorough familiarity with the 
rujeg of trial practice, many of which may be 
found only in decisions of the higher 
courts. e . 

56. Do not waite until you get jnto the 
court-room to learn that the statute upon 
which you rely had not been enacted when 
the assumed rights of your client attached, 
or that you have been depending upon a 
statute which. has been repealed or #men- 


. ded,Sand never stop with mere reading of 
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a law if there are decisions which interpret * 


it. 

57. If you do not prepare along technical 
lines, for the cross-examination of an expert 
witness, he will have you at a great dis- 
advantage. . 

58. Tf you represent one who is accused 
of wielding a knife, you ‘should have an 
extra care, for while jurors sometimes 
appear rather indifferént to the manipula- 
tion of a pistol or shotgun, they except those 
of Spanish descent, react very unfavorably 
to the use of a knife. 

59. If you represent adefendant charged 
with trifling with the affections of a member 
of the gentler sex, da not make any extra 
effort to obtain jurors from below the Masoa 
& Dixon line. . ; 

“60. Do not grow careless in the use of 
law language; your client may be 
executor of a will but not of an estate; he 
may give an undertaking on appeal but not 
an appeal bond: a will is probated and an 
estate administered, and while courts and 
other tribunals render decisions and pro- 
nounce judgments, it is Only juries that 
return verdicts, and you should not regard a 
counter-claim and acrogs-complaint as the 
same thing. His Honor is judge of the 
superior court, and not superior judge. 
‘61. Attending trials and observing ths 
court-room technique of good trial lawyers 
will acquaint you with many “nice sharp 
quillets of the law” not to be found in the 
books. 

62. The opposing lawyer will estimate 
your ability by your pleadings, which are an 
infallible test. 

63. You will find the more experienced 
members of the bar ever willing to aid you 
on doubtful points. Do not let pride deter 
you from seeking their advice. 

6j. If you do not acquire an extensive 

knowledge of the substantive law during 
the early years, you will hardly havetime 
to do so in the midst 
practice. 
' 65. In the trial of contested cases it is 
sometimes impossible to avoid giving offense, 
and if you are too tender-hearted in this 
Téspect, you should leave the trial work to 
othér hands. 

66. The Irishman is believed to be the 
most syntpathetic juror, andthe Latins are 
inclined to be libefal. Many individuals 
from more northern latitudes seem quite 
unable to comprehend the doctrine of “rea- 
gonable doubt.” 
` 674 An unsuccessful attempt to impeach 


.@ witness on account of his reputatiof for . 
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truth reagts very uffavorably tpon‘the side. - 
making the attempt. Do nôt try itimless. 
you are sure you can make if stick. 

68. In the impeachment of a witness by. 
proof of his own conviction of felony, the. 
better method isto introduce ths judgment 
roll, rather than to humiliate him by a 
direct question. Some jurors resent the 
latter method. 2 

69. A damaging fact from your owd ' 
witness will do least harm if brought out by. -` 
you in direct examination. ic 

70. Physical evidence produced or iden- 
tified by a witness is apt to be given undue. 
weight if it be not borne in mind that its 
value as evidence depands a'together upon . 
the veracity of the witness. f 

71. In the absence of a preliminary 
examination, many witnesses find it very 
difficult to testify clearly from maps and 
diagrams. 

72. Do not hope for any aid from an 
adverse witness, for his general inclination is | 
t» “make good” to the sides which calls him, 
and he is more apt to stretch his testimony 
in favor of that side, and thereby justify his 
being called, then he is to aid you. 

73, The impressive number of appeals 
which have been won and lost upon ques- 
tions of practice must convince you of.the 
importance of this branch of the law. 7 

74. Be candid, but never in the pre- | 
gence of court or jury manifest any lack ‘of 
confidence in your cause. 

75. Do not expect a member of the 
gentler sex to be able to testify, with even. 
approximate accuracy, about distances, nor 
any witness to testify very accurately about 
time. 

76. In a jury case endeavor to examine 
your witnesses. so fully as to render it 
unnecessary to recall them. 

77. A. neglect to fully examine and 
crossexamine your witnesses before trial 
is almost certain to leave important facts 
undiscovered. 

78. Be respectful to the court, but never 
upon any consideration pers nal to yourself 
hesitate to assert and mainjain what you 
conceive to be the rights of your client 
howeyes impatient the cotirt may appear 
to be. p 

79. Many -juries pay more altention to 
the equities than they dé to the law, 
and they will distort and frequently ignore 
the law, in order todo what they congeive to 
be substantial justice. * °° . . ° 

t0. If you,know the substantive: law of 
your case, and hence the rights your 
client, you should.: have no  dificul- 
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ty inN pleading the. ultimate facts + 88. Questions concerning the admis- 


upon” which “these rights depend. Ul- 
timate facts are logical conclusions drawn 
from primary facts evidentiary in character, 
while conclusions of law are legal deduc- 
tions which the law draws from a given 
or assumed state of facts; therefore, broad- 
ly speaking, if recourse must be had to 
the law in order to ascertain the meaning or 
-‘the scope and extent of an averment, it 
must be regarded as aconclusion of law, 
and not as an allegation of an ultimate 
fact. (Consult 71 Oal. 275). 

81. Reducifig stipulations to writing 
aveids misunderstandings and makes for 
the protection of both parties. 

82..In argument or public address it is 
logic and earnestness, and not rhetoric or 
the marshalling of fine sentences, which 
produce conviction. 


83. If the only question involved is the 
sufficiéney of the evidence, and there isa 
substantial conflict, do not go through the 
senseless proceeding of appealing, Whether 
there is any evidence to justify a verdict 
or decision of course presents a question of 
law, of which alone the higher courts have 
Jaris diction upon appeal, but the moment 
substantial evidence appears in support there 
is no longer say question of law involved, 
and the higher court, instead of affirming 
the judgment, might very properly dismiss 
the appeal for lack of jurisdiction. 

84. In your briefs upon appeal do not 
scatter or pot-shot, for you will find it 
difficult to convince the higher court that 
all of the rulings of the trial court were 
erroneous. Stress your strong points and 
make them few in number. 


. 85, If you expect to attain a command- 
ing position at the bar, and atthe same 
time avoid the drudgery thft every suc- 
cessful lawyer has undergone, your venture 
is certain to prove a total loss. 


86. Much of the grief of trial judges - 


and not a few of the delays of the law are 
dus to faulty pleadings and attacks 
thereon. 

: 87. You can better afford to donate your 
services in Winning an important case 
which has attracted public attention than 
to receive a handsome fee and lose the 
same case. * j 


sibility of evidencə come up without warn. 
ing, and henes it is that a knowledge of 
the law of evidence is the trial la vyer's 
strongest armor. 

- 89. If yon are disposed tə sudmit a cass 
without argument, whisper tha suggéstion 
to counsel opposite. Vo not bawi it out 
for its hoped-for effecé upon the jury, as 
this savprs of pettifoggery. 

90. On the witness stand for the first 
time, and facing a crowded court-room, 
some very intelligent witnesses seem 
almost to forget their names. Such witnesses 
should be conpcsed by a few ecommon- 
place questions as to residence, occupation, 
ete. 

91. The trial practice is the only branch 
of the profession that has any real “kick” 
to it, but generally speaking it involves 
the hardest work and yields the poorest pay, 

92, It is unwise and may prove dangerous 
to engage in the work of a trial lawyer if 
you have the slightest defect of hearing. 

93. Do not accept a private trust involv- 
ing the handling of trust funds, unless 
you are prepared to undergo the grief that 
may come from a resentful beneficiary who 
fails to appreciate a conscientious per- 
formance of the trust. 

94. The practice of criminal law.is the 
easiest branch, but a permanent clientele 
is based upon civil practice only. 

95. Any difficulty you may, enconrnter 
in drafting a complsint or special defense 
will disappear before a fuller knowledge of 
the substantive law. 

9} Do not be discouraged because you 
are not immediately intrusted with impor- 
tant legal matters, for men of affairs 
hesitate to place them in inexperienced 
hands, but you may rest assured that when 
you have shown yourself capable of hand]- 
ing important legal business, you will get 
your share of it. 

97. Hight o’clock in the morning is a 
splendid hour to reach your office, and a 
surprising amount of work may be done on 
holidays. 

98. In addition to your other general 
reading, go through the works of Daniel 
Webster at least once a year, and do not 
overlook the volumes of Shakespeare.—Case 
and Comment. j e 
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Extracts from Contemporarles. 


Crime in the United States. 

We have before us the very interesting 
Third ‘Quarterly Bulletin for 1933, issued 
by the Federal Bureau of Investigation, 
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of Uniform Crime Reports for the United 


States and its Possessions. It presents 
a picture which in this country would be 
regarded as very alarming, and when all 
allowance ismade for factors in America 
which are beyond the immediate control 
of law and police, such as the large and 
so far unassimilated foreign proportion 
ofthe population (though the Americans 
themselves accord far too” much weight 
to thisfactor), one is still-left with the 
impression that either the American crimi- 
nal law is defective or the police in many 
places not highly efficient, or both. Certain 
it is that breaking the lawis not regarded 
with sufficient seriousness by many United 
States citizens who ought to know better. - 

The first surprising fact, from the point 
of view of the older countries of Western 
Europe, is that “reports received from 
police departments cf 389 cities discicsed 
that forty police officers were killed 
A during the calendar year 
1937”. 

Murder is amuch commoner offence in 
American cities thanin English. In 1937 
thirty-eight persons lst their lives in the 
Metropolitan police district by crimes of 
violence. New York had double that 
number inthe first nine months of 193856 
under the head of murder and ron-negligent 
manslaughter. The average rate for 
offences thus classed in 1,94 cities of the 
United States, with a total population 
(1933) of sixty-one and-a half millions, was 
3.9 per 100,000, on the nine months period, 
The murder rate for Englandand Wales 
on the year 1937 was 1.1 per 100,000, but 
the comparison is of little value, mixed 
population—urban and rural—agaiust 
urban only, and a different classifica- 
tion. 

Though comparisons are difficalt, as well 
as (it is said) odious, we are certainly not 
behindhand in law enforcement. But the 
multiplicity of minor restrictions, which 
seems inseparable from a high state of 
civilisation” largely based on machinery, 
tend to mfake people regard all law 
lightly. The man who habitually infringes 
the speed limit in built-up areas 
ing todevelop an anti-social mentality, 


~which ig the long run affecis the senegal 
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attitude towards major crime, The only 
antidote is the assiduous * cultivation of 
the civic conscience. l si 


Shocking the Public. 


Todo them justice the officials of n 
the ¢. 
They take their own 


Bureau do their best to wara 
American’ public. 
task seriously too. Listen to this from the 
address of the Director to the Peace Officers 
Association of California: , 

“The profession of law enforcement has 
a public trust as holy as the vows of the 
Crusaders of old. 

“lawlessness has taken on such “pro- 
portions as to startle even the imagination. 
As your watch ticks off tbe seconds, 
victims fall by the wayside shedding their 
life's blood, armed bandits roam the 
highways and the byways of. America, 
sex crazed degenerates prey upon virtue, 
footpads are ever at work for the 
invisible empire of lawlessness, confidence 
men fleece their victims out of savings 
for the rainy day—yes, every twenty-two 
seconds these criminals commit a serious 
crime, which lastyear reached the total of: 
nearly 1,500,000 major depredations, such 
as murder, 
and larceny not to mention the 14,000,000 
lesser infractions, such as frauds, forgeries 


and the like. 

“I would shudder to think of the 
criminal army of America. converging 
upon the “Eldorado State,” which was 
named Oalifornia by. the Spanish Con- 
quistadores after the imaginary island 
near an earthly paradise in the sixteenth 
century classic, ‘Las Serges de Iisplandian.’ 


And, if the expeditionary force of law- 
lessness numbering Over 4,600,000 
individuals massed along the coast of 


California they would form a solid line 
shoulder to shoulder. The 
‘Golden Poppy’ of the Eldorado State 
would wither fromthe inexorable poison 
atlending such a show of stremgth.of all 
that is vile, contemptible and despicable 
in America. The battle would be easier 
if we could meet the foe in a massed 
attack. It is unfortynate indeed that the 
forces of crime do not engage in a single 
battle front. Instead, in each community 
they are at work, living off, the, efforés of 
law abiding cjtizens;- and ° ever 
lurking in darleness,awaiting on” opportuni- 
ty to strike.” 
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manslaughter, rape, robbery | 
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‘Do hy half. enjoy Amin 


naughty they are ? . 


i Thief taking his own Photograph, in 


Flagrante. : 

From the publications of the Bureau we 
call the following, withthe sole comment 
that the method can rarely be successful. 


4 Not every criminal is obliging enough to 


Teturn cinetimes tocommit an offence on 
the same spote But the little history is 
piquant. 

“A series of nine burglaries over a 
sixty-day pericd at a Fort Wayne, 
Indiana, ¿residence was recenily solved 
through the ingenious use of a camera 
whereby the prowler took his own piciure, 
definitely establishing himself as the 
guilty party. The burglar had each time 


. raided a cabinet in which silver change 


wp 
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was kept in a sugar bowl, and pennies 
in aquari glass jar. The officers who 
were assigned to the case finally conceived 
the idea of the camera, the successful 
use of which resulted inthe apprehensicn 
of the thief, who admitted haviag com- 
mitted all the burglaries. 

“The detectives placed the camera in one 
of the bureau drawers from which a 
knob had been removed, leaving a 
hole in the drawer through which the 
camera lens was focused on the utility 
cabinet, which was eight feet away on 
the other side of the room. When the thief 
opened the cabinet door, he tripped an 
electric connection that exploded a flash 
bulb and clicked the camera shutter.”— 
Justice of the Peace. 


Dangerous Driving. 

A recent decision of the eCourt of Cri- 
minal Appeal should be noticed on the 
offence of driving in a manner which is 
dangerous to the public (R. v. Howell, 103 
J. P. 9). Charging a jury ina case of this 
kind, the learned Judge below told them 
that they should not convict if they thought 
that the accédent (which had fatai results) 
was due to “g mere error of judgment.” 
The jury found the prisoner guilty by 
reason Of an error of.judgment and, when 
asked for another verde found him simply 
“guilty of dangerous driving.” The pri- 
soner appealed with success, and we have 
now #0 saya tifa though the.judges of the 
facts,*thinkethat fhey show danggrous 


drive, hey cannot convict if nothing but 
orref of jugment can be imported to the 
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* Road Traffic Act, 1930. 
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ing themselvey ‘driver. This must, of pe be accepted 


as correct; but we do not find in the words 
cf the law any satisfactory foundation for 
it. In trying a charge of this kind regard 
must be had to certain circumstances which 
are carefully described in s. 11 of the 
A verdict of guilty 
of dangerous „driving “on general princi» 
ples” is not allowed. Butif regard be had 
to what the law-giver has set down, it would 
have seemed that a jury, Gnding danger, 
need not consider the prisoners state of 
mind.—The Law Journal. 


Talking to the Jury. 

In a recent case before the Court of 
Appeal], the appellant had obtained judg- 
ment against a bank for five pounds for 
having referred a cheque to drawer when 
there were sufficient funds to meet it in the 
customer's account. He told the court that 
the jury's verdict for £5 was arrived at asa 
compromise. 


Lord Justice Scoti.—‘‘'You can’t know 
that unless you have been talking to mem- 


= bers of the jury, and that would be very 


+ 


wrong.’ 

The appellant—“I have, but it was 
started by other people talking firat.” 

“Have you talked to every member of the 
jury?” 

“Yes, all except two.” 

“That was a very seriously improper 
thing to do. No litigant has a right to 
talk to members of the jury afterthe case 
is over and ask what they did as jurymen.’’ 

An even worse form of this improper bee 
haviour is the interviewing of jury members 
after a case is over. We remember one 
sickening instance where the foreman of 
the jury explained to areporter how they 
settled the verdict and then had a quiet 
pipe while the accused of murder waited to 
hear his fate. 


Perhaps the most embarrassing form of 
post judgment approach happened to a 
Metropolitan magistrate, who, being de- 
mocratically minded, went part of the way 
home in atram. A man he had just fined 
was in the tram and insisted on having a 
reasoned judgment. He pressed his re- 
quest with al) the earnestness due to 
recently imbibed alcohol. A hasty and un- 
dignitied exit from the car wag the outrage 
ed magistrate’s only resource. 

There are some advantages in aloofness, 
—Justice of the Peace, 
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True Words in Jest. 
In one of the broadcast programmes 
early in the year, the suggestion was made 
by .a comedian that the way to cure traffic 
congestion wasto stop the sale of cars 
on the hire-purchase system. We have ne 
doubt that a large ` amber, of the cars 
now upon the ioad have not been paid 
for, i.e. they are in process of being bought 
by Lire ‘purchase. Wouldit be «feasible 
to place limits on this system? To do so 
might injure some reputable | traders, and 
other persons of smafl means who need 
cars for business purpcses but, if such 
a person is obliged to borrow money in any 
event to get his car, why should he borrow 
frem the seller rather than:the bank ? 
If his credit with his own bank is nôt good 
enovgh toraise the purchase price, is he 
a proper person to put a car upon the 


road, withthe chance that some accident : 
will follow which escapes through the 
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rather large mesheS' of cofpúlso insur- 
ance? Apart from traders or others’ who ` 
must have aca, itis commonly believed 
that a good many young people are temptéd, 
by hire-purchase terms to “provides them- 
selves with cars, which they do not need 
and cannot afford tọ run, and on which 
they may default after paying the first 
tw. or three instalments. ‘there would be 
an outery fromthe dealers and manutfact?: 
urers if restrictions were introduced, but 
could the trade itself evolve a scheme 
by which hire-purchase terms would not 
be allowed, except with the accompaniment 
ofa banker's guarantee or a. certifi@ate 


from some responsible trade body that the 


purchaser would use the car for ™Serther- 
ance of business? Easy credit is gcod 
for the small man’s enterprise, but not so 
good when placed atthe disposal of the 
joy rider whose car is only wanted for 
‘amusement.—J ustice of the Peace, 


Wit & Humour. 


A Dumb Decision. ‘i 
Sian LANGUAGE INSULTS RULED OUT 

Paris—An insult in the sign language 
carries no weight in the Paris courts. 

This was decided when a deaf mute 
woma... 2auled her husband into court and: 
complu:ned be had insulted her. The judge 
appointed a sign language expert to look 
into the matter and the latter decided that 
what the husband had said was very grave, 
indeed. 

A check with the law bcoks, however, re- 
vealed that insults must be “overheard” by. 


‘witnesses before action may be brought. The 


case was dismissed. 


Perfect Enunciation Needed. A 


-sentence of thirty days in jail was not very 


pleasing to the hobo. The fields were green 

and the countryside beckoned alluringly. A 

harsh mutter issued from his lips as he was 

led away. The Judge acted swiftly. “Sring 
n A 
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ae man back here.” To the recalcitrant he 
said: 
make that ninety days instead of . thirty.” 
“Judge you misunderstood me” sobbed the 
prisoner “all I Said was God and the 
Judge.” 


“You had batter be careful orl will 


An Emphatic Receipt, Recsived of 


J.D. one hundred dollars payment in full for 
all immaginary and other claims for-all time 
from the birth of Adam to the death of the 
Devil. Should Í ever forget the laws of all 


common decepcy and use your tacits to ex- 
tort money from one-that “has fed you for . 
the last five years I certainl¥ would use my 


left hand to sign the check for fear thas the 
ruler of the universe would paralize the hand 


that signed it. 
Biting the hand that has fed you for the 


last five years is becoming,very popular 


with all new dealers such as you.—Case and 


Comment. è 
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